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Abstract 
The third main objective of the Convention on Biological Diversity aims to guarantee that the 

process of using traditional knowledge in research and development of new products is fair and 

equitable. The framework put in place for implementing this third objective, access and benefit 

sharing, is supposed to enable and ensure the participation of traditional knowledge holders. 

Using a qualitative study to examine two cases of access and benefit sharing, the TBGRI-Kani 

case and the Samoan-Mamala case, this thesis seeks to develop an understanding of how power 

structures affect these processes. Drawing on theories of participation, deliberation and social 

dominance the findings show that access and benefit sharing runs the risk of being an empty 

space controlled by the strongest actor, which in most cases are the receivers of traditional 

knowledge. Rather than celebrating the mere inclusion of traditional knowledge holders in the 

access and benefit sharing process, attention should be given to the hierarchies within the 

process as such. 
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1! Introduction 
“It is good to share the knowledge of medicines, it is not for hiding. It has to be useful for everyone. 
But we should not be outside of this story. We should give and we should be sharing but we must be 

part of it, then only, it is good.”  
(K4, 27/1-2012) 

 

This quote from a traditional medicines physician in southern India is rather telling for the 

problems concerning the commercialization of traditional knowledge1. The use of traditional 

knowledge in research and development of new products is not something new. Rather it is an 

activity that has deep historical roots and has often been accompanied by repression and stealth, 

in such cases it is often referred to as “biopiracy” (Robinson, 2015). 

 

In order to handle this issue and create a ‘win-win’ solution the idea, and later on 

institutionalization, of access and benefit sharing (ABS) was established during the United 

Nations Conference on Environment and Development, also known as “The Rio Earth 

Summit”. This was done through the Convention on Biological Diversity, which came into 

force in 1993. One of the core objectives of the Convention is to ensure the fair and equitable 

sharing of the benefits arising out of the utilization of genetic resources (Convention on 

Biological Diversity, 2015). Hence it should work as an instrument that enables indigenous and 

local communities to take part in the decision making process concerning the use of their 

traditional knowledge. Additionally, it should grant them a fair share of the benefits arising 

from the commercialization or utilization of the knowledge. Thus it is presumed to work in a 

way that ensures empowerment of traditional knowledge holders, in both process and outcome, 

and at the same time it may result in the development of new valuable products (Convention 

on Biological Diversity, 2015). As stated above, ‘a win-win’ solution. However, from a larger 

perspective ABS appears to be part of global developments that are paradoxical; an increasing 

number of legal instruments, which acknowledge the rights of indigenous peoples, has been 

accompanied by a continued, and even increased, marginalization of indigenous peoples. This 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!Traditional knowledge is often referred to as the practices, innovations and knowledge of indigenous 
and local communities. This type of knowledge is usually developed over centuries and orally 
communicated from generation to generation. It is often collectively owned (Convention on Biological 
Diversity, 2015).  
!
!
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contradiction seems to be more than a mere gap between law and implementation (Sawyer & 

Gomez, 2008:4).  

 

From a political science perspective this contradiction requires an analysis of the power 

structures inherent in the different processes where the legal instruments are being used. 

Questions concerning participation and deliberation within the formally inclusive framework 

of ABS becomes necessary. ABS could, and is officially meant to, open up a space for 

negotiations between equal partners. But does it in practice strengthen the position of the 

previously marginalized stakeholder? Or does it merely preserve status quo but with a new face 

and design? (Cornwall, 2002:7). Wynberg and Laird (2008) underlines the need for further 

research concerning ABS processes in particular, pointing to the fact that the current 

understanding concerning the implementation is quite unknown. Robinson (2015:5) further 

stresses this need and puts forth the necessity of understanding the practical aspects of ABS for 

all stakeholders involved in the process. Even though there has been a lot of valuable research 

done regarding ABS since Wynberg and Laird’s report in 2008 (e.g. Robinson, 2015; Bijoy, 

2007; Gupta, 2002), there seems to be a gap in the knowledge relating to the issue of inherent 

power structures as pointed out by Sawyer and Gomez (2008). Is there a mechanism in the ABS 

process that actually succeeds with the daunting task of attenuating power relations? 

Additionally, from a wider theoretical perspective, a closer analysis of the power dynamics of 

ABS can hopefully help us understand more general elements of power relations in 

institutionally created spaces.  

1.1! Purpose and research questions 
In light of this, the aim of this paper is to acknowledge this suggested gap and evaluate if and 

how power structures affect ABS-processes. In order to do this two cases of ABS will be 

analysed, namely the Indian Tropical Botanical Garden Research Institute (TBGRI)-Kani case 

and the Samoan-Mamala case. The analysis will be based on two sets of theories. To begin with 

social dominance theory will be used as the frame for the analysis. Here the concepts of 

hierarchy enhancing institutions and hierarchy attenuating institutions are emphasized. This 

categorization of institutions allows us to structure institutions, and thus ABS, as either 

promoters and maintainers of inequality or as reducers of inequality (Pratto et al., 2006).  To 

complement the social dominance theory, Fraser’s theory of participatory parity will be used 

Lizzie Öhrn Sagrelius
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(Fraser, 2009). In order to reach participatory parity it is claimed that three dimensions of 

injustice must be overcome, namely mis-recognition, mal-distribution and mis-representaion. 

Firstly, mis-recognition refers to the type of injustice that impedes people from full participation 

due to institutionalized hierarchies concerning cultural values. Secondly, mal-distribution, 

refers to the the type of injustice that impedes people from full participation due to economic 

structures. Thirdly, mis-representation refers to the type of injustice that impedes people from 

full participation due to denial of a political voice.  

 

In more specifics the aim of this paper is to answer the question: Should access and benefit 

sharing be considered a hierarchy attenuating institution or a hierarchy enhancing institution? 

The overarching question will be answered through three sub-questions relating to the concept 

participatory parity. These questions aim to provide us with tools for understanding why these 

cases of ABS should be understood as inequality-attenuating processes or inequality-enhancing 

processes. The three sub-questions read as follows:  

1. How did elements of (Mis)recognition affect the ABS-process in the TBGRI-Kani case and 

the Samoan-Mamala case?  

2. How did elements of (Mal)distribution affect the ABS-process in the TBGRI-Kani case and 

the Samoan-Mamala case?  

3. How did elements of (Mis)representation affect the ABS-process in the TBGRI-Kani case and 

the Samoan-Mamala case?  

 

1.2! Disposition 
In order to understand the background of ABS and related issues, the next part of this paper 

will provide a brief historic and contextual overview of ABS. It is built in three steps where the 

contextual foundation is made up by the colonial history, this is followed by an account of the 

main stakeholders in the cases, the traditional knowledge holders, and finally in this second part 

of the paper the Convention and ABS as such is discussed. Thereafter part three provides a 

conceptual framework, which allows us to place the issues concerning ABS in a greater 

theoretical discussion. Here, ideas considering participation and development (Cornwall, 2000 

& 2002) and participation and deliberation (Fraser, 1990), will be used. In part four the 

theoretical tools for the analysis will be presented. The main concepts of hierarchy enhancing 
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and hierarchy attenuating institutions (Pratto et al., 2006) and participatory parity (Fraser, 2009) 

will be discussed in more detail. It will furthermore be explained how they will be used together. 

In the fifth part the research design and methodological considerations will be discussed and 

presented. Part six provides the empirical material and analysis. Here the analysis will be 

divided according to the themes provided by the theory of participatory parity, which are 

mirrored in the research questions. The seventh and final section concludes the paper. 
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2! Background conditions: Colonialism, 
indigenous according to whom? and a way 
forward 

When trying to understand the current issues concerning ABS it becomes essential to take a 

step back and view the issue in a historic and political context. Therefore, the first section of 

this paper will provide an overview of the colonial history and political developments in regards 

to the theme of this paper. Additionally the discourse and a brief historic account concerning 

the main stakeholders within ABS, the traditional knowledge holders, will be presented. This 

discussion will eventually lead us to the origins of the Convention and ABS, which in turn will 

help bridge the gap to the next part of the paper concerning how ABS can be placed in a wider 

theoretical framework.  

2.1! Colonialism: legacies and new guises  
According to several researchers there is a paradox concerning the biological wealth and the 

number of patents held. Approximately 90% of the global biological wealth can be found in the 

global south whereas around 97% of the patents are held by the global north (McMichael, 

2008:175; Robinson, 2015). This is most likely not a coincidence, rather it should be understood 

as a consequence of colonial history.  The extensive colonial and furthermore post-colonial 

exploitation of people, their knowledge and natural resources of the global south is still highly 

relevant for the understanding of the context in which ABS often takes place. The colonial 

control of both populations and their natural resources have resulted in an extensive resource 

extraction. Moreover, another important aspect for this paper is the connection between 

colonialism and cultural norms and practices (Robinson, 2015:8). 

 

Continuingly during the post independence period previous forms of oppression were replaced 

by so called neo-colonial practices. The globalization of market-oriented economics, and its 

institutionalization through first the General Agreement on Tariffs and Trade and thereafter the 

World Trade Organization, set the agenda for the development discourse. However this 

discourse has been under heavy criticism since it seems to widen the gap between rich and poor 

countries (Birdsall, 2008; Stiglitz, 2002:241). It is also claimed that this agenda spurred on the 

environmental degradation in the global south (Robinson, 2015:8).  One of the major events 
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that concerns the theme of this paper is the creation of the Trade Related Aspects of Intellectual 

Property Rights (TRIPS). During the 8th multilateral trade negotiations, the Uruguay Round, 

when the General Agreement on Tariffs and Trade was transformed into the World Trade 

Organization the TRIPS-agreement was also established (World Trade Organization, 2015). 

The TRIPS-agreement constitute a set of international rules for the multilateral trading systems. 

These trade rules for intellectual property rights are argued to provide a way to protect 

researchers and innovators and also to contribute to a more orderly and predictable process 

concerning patents (World Trade Organization, 2015). However, it has been argued elsewhere 

that it merely served to reflect the interests of US’ drug and entertainment industries and not 

the innovators themselves, namely representatives from academia (Stiglitz, 2008). It is 

furthermore claimed that the TRIPS-agreement has been outright harmful for users in both 

developed and developing countries. The increase of the prices of vital medicines is one of the 

examples put forth (Birdsall et al., 2008).  

 

As a continuation to the critique discussed above and returning to the discussion on how 

indigenous populations are affected by this it is claimed by Harry (2011) that there is an inherent 

neo-colonialism in the system of international governance institutions and environmental laws 

due to the exclusion and/or exploitation of indigenous people. International organizations such 

as the World Bank has furthermore been accused of marginalizing indigenous populations in 

the development process. This is mainly due to a discourse where indigenous populations are 

portrayed as in need of guidance, where cultural barriers are mentioned as one of the main 

reasons for this. Consequently, these communities are subordinated to development strategies 

at the national level (McMichael, 2008:243-244).  

 

A study by Sawyer and Gomez (2008) highlights the need for inclusive consultative platforms 

where indigenous peoples can influence the decision-making process when the outcome is 

affecting them. The cases studied by Sawyer and Gomez (2008:4) furthermore highlight the 

conclusions that foreign investment coupled with economic liberalization and state repression 

often creates a milieu where corporations partake in the repression of indigenous peoples per 

se. The lack of a discourse of indigenous rights in this context could furthermore lead to legal 

and civic manipulation of indigenous peoples and their assumed interests. This can be 
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exemplified by the Indian, Peruvian and Nigerian cases concerning indigenous populations and 

the hydrocarbon and mining sectors according to Sawyer and Gomez (2008:4). A third 

conclusion relates to cases where the concept of Corporate Social Responsibility has been used. 

Here this includes provisions of gifts, services or support for different community projects 

related to indigenous communities. It is concluded that this type of projects has resulted in an 

incapacitation and de-politicisation of indigenous peoples.  

 

When discussing these issues, the term ‘biopiracy’ is often used. The term is referring to new 

hegemonies, in contrast to old hegemonies such as colonialism, imposed by global Intellectual 

Property (IP) regimes as exemplified by the TRIPS agreement. It is described as: 

“Patent-based Biopiracy The patenting of (often spurious) inventions based on biological 
resources and/or traditional knowledge that are extracted without adequate authorisation 
and benefit sharing from other (usually developing) countries, indigenous or local 
communities.  

Non-patent based Biopiracy Other IP control (through plant variety protection or 
deceptive trade marks) based on biological resources and/or traditional knowledge that 
are extracted without adequate authorisation and benefit sharing from other (usually 
developing) countries, indigenous or local communities.” 

(Robinson, 2012:80, Biopiracy and the Innovations of Indigenous Peoples and Local 
Communities. Box 1: Biopiracy and Misappropriations.) 

 

In light of these problems Harry (2011:702) argues that indigenous peoples’ cultural heritage, 

where she includes knowledge and biodiversity connected to this knowledge, should be 

excluded from the regulations provided by the intellectual property regime. Rather the inherent 

and inalienable rights of indigenous people, relating to self-determination, should have 

precedence in such cases.  

2.2! Stakeholders  
If the former part of this section dealt with the context and conceptual foundation upon which 

the discussions concerning ABS often takes place, the next part will consider the stakeholders. 

The focus will be upon traditional knowledge holders. Traditional knowledge holders often 

belong to ‘indigenous communities’. This is a concept that could be multifaceted and 

sometimes controversial (Sawyer & Gomez, 2008), hence it needs to be discussed here shortly 
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before the paper proceeds with a presentation and discussion of the Convention. 

 

Theoretically the indigenous identity is defined through self-ascription. Nonetheless if viewed 

as a legal category it can be considered fragile and it is furthermore a term that has been changed 

historically. The act of claiming an indigenous identity does not per se grant that relevant 

institutions acknowledge this identity. Rather, to be considered and not just to identify as 

indigenous, is an effect of historically specific processes (Sawyer & Gomez, 2008:6-7). Viewed 

in this way present-day manifestations of an indigenous identity can be considered as a result 

of both present and historic exploitation and exclusion. Moreover, it should then be viewed as 

an outcome of colonial power relations as those discussed above (Sawyer & Gomez, 2008:7) 

Additionally, according to Sawyer and Gomez (2008:2) it is important to recognize the role that 

private actors, such as multinational corporations, and the state play concerning both the 

circumscription and range of what is assumed and accepted as indigenous rights. This process 

has run in parallel with the colonial, post-colonial and corporate actors’ operations of ‘civilizing 

and modernizing’ whilst exploiting land and resources. Sawyer and Gomez (2008:6-8) takes 

the argument as far as claiming that these oppressive actors have been as important for the 

structuring of indigenous identities as the legacy of customary practices.  

 

Another important aspect, which is closely related to the discussion above, is the issue of 

homogenising the concept of traditional knowledge holders. Certainly ‘indigenous 

development’ is, as already discussed, historically bounded but it is also geographically 

bounded and diverse (Sawyer & Gomez, 2008:13). Nonetheless whilst this view will be the 

principal view throughout this paper it is still important to acknowledge the problems relating 

to the construction of so called “global knowledge”. That is, the assumption that all actors agree 

to the same (western) world view (Harry, 2011). This becomes problematic considering ABS-

cases since specific cultural groups, often indigenous, sometimes have spiritual and/or 

customary relations to different aspects of nature (Robinson, 2015:9). Hence a view that is a 

stark contrast to the international intellectual property regime, as exemplified by the TRIPS-

agreement presented above. This is discussed by Drahos (1996:201-202 cited in Robinson, 

2013), it is claimed that proprietarian creed often constitute the foundation for how intellectual 

property processes are handled. Drahos (1996) describes proprietarian creed as being based on 
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three main ideas. Firstly a moral priority of property rights over other rights. Secondly a belief 

in ‘the first connection principle’, thus the first person connected to an object or activity that 

can produce economic value also possess the property right. Finally, there is a belief in a 

‘negative community’, hence originally things are not owned. Therefore, the ownership is open 

to anyone. As stated above this fundamental structure can become problematic for many 

indigenous communities and their relation to traditional knowledge. Since this view, the view 

founded on proprietarian creed, is the dominant view of intellectual property and knowledge, 

traditional knowledge runs the risk of being understood in a reductionist manner, pushing aside 

other core values such as cultural and spiritual values (Drahos, 1996).  

2.3! The Convention on Biological Diversity & Access and Benefit 
Sharing 

Turning now to a presentation and discussion of the Convention and ABS it can be viewed as 

a consequence and assumed remedy of the issues relating to colonial power structures as 

discussed above. However critical voices have been raised as well, as will be evident by the 

discussion below. The Convention was opened for signature during the United Nations 

Conference on Environment and Development, “The Rio Earth Summit”. It became ratified 

and entered into force in 1993. The specific objectives of this international convention are: 1. 

The conservation of biological diversity, 2. The sustainable use of the components of biological 

diversity, 3. The fair and equitable sharing of the benefits arising out of the utilization of genetic 

resources (Convention on Biological Diversity, 2015). As stated above this paper seeks to 

develop more insight into the third objective The fair and equitable sharing of the benefits 

arising out of the utilization of genetic resources. This is often referred to as just access and 

benefit sharing or ABS. This third objective is explained in more detail in the 8th article of the 

Convention and read as follows:  

“Each contracting Party shall, as far as possible and as appropriate: Subject to national 
legislation, respect, preserve and maintain knowledge, innovations and practices of 
indigenous and local communities embodying traditional lifestyles relevant for the 
conservation and sustainable use of biological diversity and promote their wider 
application with the approval and involvement of the holders of such knowledge, 
innovations and practices and encourage the equitable sharing of the benefits arising from 
the utilization of such knowledge innovations and practices.”  

(Convention on Biological Diversity, 2015)  
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The third objective and its implementation was further advanced through the Nagoya Protocol2, 

which was adopted during the tenth meeting of the Conference of the Parties in 2010. It is 

claimed that the protocol significantly strengthens the Convention’s third objective since it 

provides greater legal certainty and transparency for both users and providers of genetic 

resources (Nagoya Protocol, 2011:1).  

 

The idea of ABS resulted from a discrepancy concerning biodiversity and economic resources. 

To simplify the dilemma, it could be described as a situation where biodiverse countries with 

associated traditional knowledge often are located in the ‘global south’, whereas the collection 

of biological samples often are performed by researchers form the ‘global north’ (Robinson, 

2015:4). Furthermore, as discussed above there seems to be a paradox concerning the biological 

wealth and the number of patents held, based on this wealth (McMichael, 2008:175). ABS is 

therefore seen as a solution or tool for bridging this gap and hamper the risk of biopiracy. It is 

claimed to enable the conservation of biological diversity and in the meantime it also provides 

an important foundation for research and development. Most importantly for this paper though, 

it is also seen as a potential mechanism for ensuring that local provider communities, such as 

indigenous communities and traditional knowledge holders, can benefit from the utilization of 

their biological resources and traditional knowledge (Robinson, 2015:10; Nagoya Protocol, 

2011:1). Additionally, in order for ABS to be fair and equitable the Convention highlights the 

importance and necessity of prior informed consent and mutually agreed terms. Prior informed 

consent is described as the permission given by the competent national authority of a provider 

country to a user prior to the accessing of genetic resources. Mutually agreed terms is described 

as the agreement that must be reached between providers and users of genetic resources 

concerning both the conditions of access and use of the resource as well as how the benefits 

should be shared between the parties. It is also specified that in the case of traditional knowledge 

associated with the accessed genetic resource the participation of indigenous and local 

communities is necessary (Secretariat of the Convention on Biological Diversity, 2011). Thus 

the providers of traditional knowledge must be active agents throughout the process. First as 

providers of informed consent and participants in the process of agreeing on the mutual terms. 

Thereafter as recipients of the benefits arising out of the utilization of the knowledge 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 Full name: The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing 
of Benefits Arising from their Utilization to the Convention on Biological Diversity. 
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innovations. Hence the traditional knowledge holders must enjoy participatory parity 

throughout the process and this should be mirrored in the outcome as well in order for it to be 

considered fair and equitable.   

 

Another important aspect of the Nagoya protocol is the emphasis on capacity and capacity 

building. In Article 22 of the protocol it is stated that:  

“The Parties shall cooperate in the capacity-building, capacity development�and 
strengthening of human resources and institutional capacities to effectively implement this 
Protocol in developing country Parties, in particular the least developed countries and 
small island developing States among them, and Parties with economies in transition, 
including through existing global, regional, subregional and national institutions and 
organizations. In this context, Parties should facilitate the involvement of indigenous and 
local communities and relevant stakeholders, including non-governmental organizations 
and the private sector.” 

(Nagoya Protocol, 2011:16) 

 

Furthermore, parties are also encouraged to put emphasis on the development of the situation 

of women in indigenous and local communities (Nagoya Protocol, 2011:16). This underlining 

of capacity development, inclusion of women and the requirement to take into account 

customary laws and procedures is argued to be a significant step forward concerning indigenous 

rights in international environmental law (Robinson, 2015:32).  

 

According to Robinson (2015:10) ABS is increasingly being viewed as a ‘win’ for the local 

provider communities. Nonetheless only in some cases and under the rights circumstances. One 

of the major difficulties seems to be related to unequal bargaining power during ABS 

negotiations (Greene, 2004 cited in Robinson 2015:13; Wynberg & Laird, 2008). Moreover 

problems concerning who has the right to provide prior informed consent and negotiating 

mutually agreed terms is also highlighted by previous research. The assumption that clearly 

established communities are tied to specific traditional knowledge is often false. Additionally 

political representation coupled with clearly defined state rights and legal frameworks are often 

disputed and/or imposed colonial legacies (Chennels 2013; Hayden 2007 cited in Robinson, 

2015:38).  
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3! Theoretical framework: Participation 

The discussion above highlighted the importance and difficulties relating to the inclusion and 

participation of traditional knowledge holders in ABS-processes. The concept of participation 

is well researched and has been discussed in many different contexts. For this paper the concept 

of participation coupled with first the concept of development (Cornwall, 2000, 2002) and 

thereafter deliberation (Fraser, 1990) will be reviewed in order to support the analysis in the 

coming sections.  

3.1! Development through participation  
Participation as a way to enhance the development process has been on the agenda since the 

1970s. It has included many different designs over the years but the idea of giving “poor people” 

the opportunity to influence the institutions and decisions, which affect their lives, has been a 

constant element (Cornwall, 2000:11). Nonetheless the idea of institutionalizing participation 

is connected to a wide range of dilemmas. Especially dilemmas connected to questions such as 

Who participates? In what? How? and on What basis? (Cornwall, 2000:72).  

 

During the early 2000s participation had almost reached the status of a panacea for 

development. It was celebrated as a paradigm shift within mainstream development thinking 

(Cornwall, 2000:15). The way of thinking about participation and development is described in 

the Development Assistance Committee of the OECD guidelines on participatory development 

and good governance from 1993. Here participation is described as enabling people to take an 

active part in shaping institutions and making decisions that affect their lives. In the OECD 

document Promoting Participatory Development through Local Institutions from 1994 the 

emphasis is upon the transformation of stakeholders from beneficiaries to actors. Participatory 

development should be viewed as a partnership constituted by a dialogue where the agenda is 

set jointly with respect for local views and indigenous knowledge (Cornwall, 2000:36-37). 

Temporally this development of a new development paradigm is running in parallel with the 

founding of the Convention on Biological Diversity. The “language of participation” is found 

in the Convention as well, thus it could probably be viewed as a part of this larger change in 

development thinking.   
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However, this agenda has also been criticised, it is claimed that participation is used as a 

buzzword, merely re-labeling old ways of doing business whilst old relations of power and root 

causes for poverty are left unchallenged (Cornwall, 2000:15). One of the main criticisms have 

been that “invited participation” rather than participation as a right has dominated the projects 

and processes were participation has been a key element.  The importance of enabling people 

to shape their own spaces and challenge global institutions and inequality instead of accepting 

their invitations is highlighted by Cornwall (2000:13, 68). Moreover, to enable empowerment 

of excluded people, a recognition of the power relations involved in the processes is necessary 

according to Cornwall (2000:71). With this taken into consideration it becomes important to 

assess if institutions created to increase participation challenge or reproduce current structures 

(Cornwall, 2002:7). This echoes the arguments put forth by Sawyer and Gomez (2008:4) 

concerning inherent power structures and legal institutions granting recognition of indigenous 

rights, as discussed above. It furthermore relates to the social dominance theory concepts 

hierarchy enhancing and hierarchy attenuation institutions, which constitute the final feature of 

the analysis of this paper and will be discussed shortly. 

 

Cornwall (2002:iii, 2) develops these arguments by adding the concept of space to the analysis. 

The necessity of acknowledging political, social, cultural and historical factors is emphasized 

together with the understanding of political space as something that is actively created. Hence 

political space can be created, opened and reshaped. Nonetheless other important 

conceptualizations concerning space and power are concepts such as situated, dislocated, 

dissociated etc. Viewed like this space for participation is a social product and an instrument 

for domination and power (Lefebvre, 1991:24 cited in Cornwall, 2002:6). Closely connected to 

this is the idea that categories such as “the poor” only exists in institutionally created spaces, 

inviting and engaging people in participatory initiatives may therefore enhance the creation of 

a false collective entity (Escobar, 1995 cited in Cornwall, 2002:7). These ideas are also similar 

to the conclusions and arguments presented by Sawyer and Gomez (2008) concerning colonial 

history and the concept indigenous.   

 

Cornwall continues the discussion on participation by including a Foucauldian analysis. It is 

primarily Foucault’s ideas of governmentality (1975,1979) that is used by Cornwall (2002:8). 
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Discourses as such shape what is sayable and do-able in social spaces. They therefore constitute 

the idea of knowledge, what counts as knowledge and whose knowledge that counts. This is 

central for the notion that this also circumscribe the space for action. Hence it becomes essential 

for how the role of participants are constructed and how discussions and decision-making are 

restricted. These ideas spill over to the next section where participation and deliberation are 

discussed.  

3.2! Deliberation and participation 
According to Cornwall (2002:4) the Habermasian ideal of the public sphere has had a great 

influence on the creation of space relating to participation in development. This is the theme of 

Fraser’s discussion in the paper Rethinking the public sphere: A contribution to the critique of 

actually existing democracy (1990). The idea of the public sphere is a consequence and an 

instrument to counterbalance the power of the absolutist states in early modern Europe. Thus it 

would work as a space where private persons could deliberate about matters of common 

interest. The liberal ideal public sphere as described by Habermas (1991 [1962]) facilitated an 

institutional mechanism that helped holding states accountable and created a space for 

discursive interaction. This deliberation supposedly worked to enhance the democratic 

development due to the idea that the discussion was open for anyone. Additionally, within the 

public sphere inequalities of status was bracketed and people could discuss as peers. Hence 

consensus about the common good was created (Fraser, 1990:59).  

 

However this ideal could perhaps suffer from the same difficulties as “invited participation” as 

discussed by Cornwall (2000). To merely state that the public sphere is a space where people 

can deliberate as peers does not per se make it so (Fraser, 1990:60-61). Other historical 

interpretations of the transformation of the public sphere have described it as a bourgeois 

masculinist ideology with elements of as much political domination as the former absolutist 

monarchy. In order to find a balance between these two alternatives, the public sphere as an 

instrument of domination or the public sphere as a utopian ideal, Fraser aims to find a more 

nuanced view. This is according to Fraser (1990:62-63) done by questioning some of the 

assumptions concerning the public sphere made by Habermas. For this paper two of these 

assumptions becomes relevant. These are firstly the assumption that in the public sphere it is 

possible to overcome social status differences and deliberate as if one were social equals. 
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Secondly the assumption that discussions in the public sphere should be limited to concerns of 

the common good. Hence that private issues should be left outside this sphere.  

 

Considering the first assumption it is argued by Fraser (1990:63) that the bourgeois public 

sphere was ruled by ideas of a correct discursive style and manners. These became indicators 

of status inequality and marginalized women and representatives from the working-class. This 

in turn became informal barriers to participatory parity even though participation is formally 

granted. As discussed previously, discourses as such shape what is sayable and do-able in social 

spaces. Fraser (1990:64) uses feminist political theory to develop this idea further. According 

to this theory deliberation can work to disguise domination (Mansbridge, 1990). When systemic 

inequality exists the idea of a common good shared by those who exploit and those being 

exploited should be treated with wariness (Fraser, 1990:72-73). The argument goes on to claim 

that in order to achieve actual equal deliberation these issues must be acknowledged along with 

a recognition of the complexity of cultural identities. Through practice then, this type of 

communication must be built with multi-cultural literacy (Fraser, 1990:69).   

 

The second assumption is closely related to the first one. There is no such thing as a set frame 

or boundary to what should be considered public or private. Just as the first assumption this is 

related to the discussion of discourses. This separation, between public and private, also 

circumscribes the space for action and constitute the idea of what counts as knowledge. Fraser 

(1990:71) uses the example of domestic violence and how this for a long time was considered 

a matter of private and not public concern. An inclusionary public sphere must consider issues 

open for deliberation even though they do not fit into the bourgeois masculinist ideology’s 

conception of public matters. This relates to the issue of unconformity applying to traditional 

knowledge and the international intellectual property regime (Drahos, 1996).  

 

Before this section is finished a few words concerning capacity development and deliberation 

should be included. Even though Habermas (1991 [1962]) discusses a historic passage the issue 

of idealizing public sphere deliberation is continuous. This idealization promotes a view where 

it is assumed that it is possible to overcome inequalities by empowering the marginalized 
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through capacity development. Hence it is supposed that the capacity and skill of reasoning will 

grant a ticket for equal deliberation. Nonetheless this acquired skill or capacity is only useful if 

it is acknowledged as a skill or capacity (Holdo, 2014:9,10, 72). It is most likely this 

recognition, rather than the capacity as such, that is important. Furthermore, even if these 

concerns and the unequal power balance are verified the confidence in carefully designed 

institutions continues to maintain the idealization of public sphere deliberation.  This is coupled 

with the argument and belief that institutions can be constituted in a way that enables the ideal 

public sphere deliberation in spite of an imperfect and unequal world (Cohen, 1997 in Holdo, 

2014:52). This line of argument is most likely present within ABS-processes. The aim of the 

third objective of the Convention is to ensure a fair and equal process and benefit sharing. Thus 

the unequal power balance that is often present within these agreement making processes are 

acknowledged and the idea of ABS is considered as the solution.  

 

This overview of participation, development and deliberation will hopefully provide a 

theoretical framework for reaching the aim of this paper, namely to evaluate if and how power 

structures affect the process and outcome of ABS-agreements. However, before the actual 

analysis there will be a presentation of the main theoretical instruments, which will be used in 

the analysis. Hence whilst this section provided the theoretical framework, the next section will 

provide the theoretical instruments and a way to include the theories discussed here.  
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4! Theoretical instruments 
To begin this next part of the paper social dominance theory with the focus of hierarchy 

enhancing and hierarchy attenuating institutions will be discussed. Following this the main 

instrument for operationalization, the concept participatory parity, will be presented. To end 

this section an overview and discussion on how these theories will be used together will be 

given.  

4.1! Institutions and Social Dominance Theory 
The tendency to organize society into socially hierarchical groups where one group possess   

greater power and social status than other groups seems to be a universal phenomenon. This 

appears to be true in spite of different forms of government, religious systems or social and 

economic arrangements (Pratto et al., 2006). Within social dominance theory it is argued that 

in most societies three systems of group-based hierarchy can be found. These are firstly an age 

system, where adults have disproportionate social power over children, secondly a gender 

system, where men have social, political and military power over women and lastly the third 

system, which is called an arbitrary-set system. In this third system groups are defined by 

distinctions often related to power such as ethnicity, class, religion etc. (Pratto et al., 2006:273). 

It is mainly this third system that is relevant for this paper, however it should be acknowledged 

that the other two systems most likely have a significant effect on the people involved in the 

cases as well.  

 

Institutional discrimination is one of the major elements sustaining the system discussed above. 

Among the causes for this is the wide and systematic influence that large institutions enjoy. 

Obvious examples are national governments and multinational corporations (Pratto et al., 

2006:276-277). According to social dominance theory institutions often classifies as either 

hierarchy enhancing or hierarchy attenuating institutions. Whilst hierarchy enhancing 

institutions both foster and maintain inequality, hierarchy attenuating institutions reduces the 

outcome of hierarchy enhancing institutions. Hence hierarchy enhancing institutions distribute 

positive social value to already dominant groups, whereas hierarchy attenuating institutions 

enable access to positive social value and other resources typically restricted to dominant 

groups and unavailable to subordinated groups such as ethnic minorities (Pratto et al., 
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2006:276-277).  Examples of powerful institutions that enhance hierarchies are transnational 

corporations and certain financial institutions. On the opposing side the Human Rights and 

welfare organizations are examples of institutions that attenuate hierarchies (Pratto et al., 

2006:278). Overall hierarchy enhancing institutions are inherent characteristics in society and 

are therefore often stronger and more accepted than attenuating institutions. In a society with a 

hierarchical structure driven by institutions the ease of maintaining a system that enhances 

inequality is therefore often greater than the performance of actions intended to attenuate the 

hierarchy (Pratto et al., 2006:278). Consequently, this creates a setting where sustained 

inequality often is the easiest way to proceed. 

4.2! Participatory Parity 
How then are positive social values or other resources restricted and how can they be 

facilitated? What is the mechanism that turns an institution into either a hierarchy enhancing 

institution or a hierarchy attenuating institution? In order to gain more understanding 

concerning this issue the principle of participatory parity becomes useful. Participatory parity 

is described and used by Fraser (2009:16) when discussing how injustice might be understood 

and tackled. It is argued that in order to overcome injustice institutionalized impediments 

preventing equal participation, participation on par with others in society, must be dismantled. 

Hence the hierarchies must be attenuated. The principle of participatory parity mirrors the three 

dimensions of injustice as described by Fraser (2009). These dimensions or obstacles for 

participation relates to distribution, recognition and representation. To begin with people can 

be hindered from full participation due to economic structures, it would then be a case of mal-

distribution. This is what one could roughly call the “classic form of injustice”. Redistributive 

claims concerning resources and goods from the “North” to the “South”, from owners to 

workers are examples of this rhetoric. These claims have been the focus for the majority of the 

theorizing concerning social justice for the last 150 years (Fraser, 1996:3). However, this is not 

enough according to Fraser (2009, 1996). Recognition must be added as well. Thus, people can 

be hindered from full participation due to institutionalized hierarchies concerning cultural 

values, and it would then be a case of mis-recognition. This type of social justice claims 

concerns issues such as dominant cultural norms and the necessity of equal respect and 

recognition of ethnic and sexual minorities along with gender differences. The goal here would 

then be what Fraser calls “a difference friendly world”. Hence adaptation and adjustment to 

dominant cultural norms would not be a requirement for equal respect (Fraser, 1996:3). 
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Subsequently, mis-recognition can be viewed as a denial of the status as a true partner in social 

interaction. When patterns of mis-recognition, such as disrespect, are institutionalized they 

impede participatory parity in a way that is as concrete as the impediments due to mal-

distribution (Fraser, 1996:26).  

 

To overcome injustice both redistribution and recognition are essential. One cannot be reached 

without the other, they are interdependent according to Fraser (1996). Nonetheless a third 

dimension is required in order to understand and tackle injustices, namely representation. 

People can be hindered from full participation due to a denial of a political voice, it would then 

be a case of mis-representation. This third political dimension works according to Fraser 

(2009:17, 21) as the foundation for the other two in the sense that it sets the frame for the 

struggles over distribution and recognition. It sets the criteria for social belonging and evokes 

questions such as who counts as a member? And how can the claims of belonging be justified? 

Thus with no representation, recognition and redistribution will be absent as well. The “who” 

of justice will decide the “what” of justice.  

 

These three different forms of injustices are resulting in a denial of the same principle, namely 

the principle of participatory parity. As stated by Fraser (2009:60) this principle binds the three 

dimension together and makes them comparable. Hence an instrument for understanding and 

assessing institutionalized injustices, which acknowledge internal power structures (Sawyer 

and Gomez, 2008), has been provided. Central questions such as Who participates? In what? 

How? and on What basis? as discussed by Cornwall (2000:72) can be answered in a systematic 

manner through the lens of participatory parity. The third dimension provided by Fraser (2009) 

concerning mis-representation additionally allows the issues related to space, as something that 

is actively created (Cornwall, 2002), to be analysed. It could also be claimed that the principle 

of participatory parity enables us to consider the intersubjective relations and communication 

(Fraser, 2009), as exemplified by deliberation within formally inclusive spaces such as ABS. 

Using participatory parity and social dominance theory together, this combination can provide 

insight to issues related to queries such as how are positive social values or other resources 

restricted by institutional structures and how can they be facilitated? What is the mechanism 

that turns an institution into either a hierarchy enhancing institution or a hierarchy attenuating 
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institution? Eventually the question: Should access and benefit sharing be considered a 

hierarchy attenuating institution or a hierarchy enhancing institution? can hopefully be 

answered by using the principle of participatory parity along with the three sub-questions 

derived from this principle. In the next section the link between theory and empirics will be 

described. The section will be finished by a systematic overview of how the discussed theories 

will be operationalized for the current study.  

 

 

 

  



!
!

24!

5! Methods 
In order to reach the aim of this paper, to evaluate if and how power structures affect the process 

and outcome of ABS-agreements, a qualitative case study was chosen as the method. This 

seemed like the most appropriate design considering the nature of the research problem as such 

and the available material. Using Gerring’s (2007) approach concerning trade-offs between 

large-N cross case studies and case studies this choice became rather straight forward.  To put 

it simply the aim is to implement an intensive study of a small number of cases in order to 

understand ABS at large, or in this case as an institution. Nonetheless the analysis as such must 

be considered deep rather than broad.  In order to understand and explain what it is that makes 

ABS either a hierarchy enhancing institution or a hierarchy attenuating institution the pathway 

between the implementation of an ABS process and the outcome should be discerned. 

Continuingly even though the cases could be considered homogenous in the sense that other 

types than those involving indigenous populations and traditional knowledge were left out of 

the analysis, ABS in general should be considered as constituted by a heterogeneous population 

or domain (Gerring, 2007:37-38).  As discussed above historic and geographic differences are 

among the elements leading to this conclusion. 

 

Validity is also discussed by Gerring (2007:43) and the trade-off between internal and external 

validity is highlighted.  The internal validity of the present study could perhaps have benefitted 

from a more in-depth study of a single case. However, since the aim of this paper is to take a 

step back and at least start to get closer to a point where one could understand ABS as an 

institution and not just as a single case the choice was made to extend the sample by using two 

cases. Nonetheless this will hopefully not just lower the internal validity, but as there generally 

is a trade-off between internal and external validity, this choice might have increased the 

potential for an improved external validity. Even so the limited scope of material and the lack 

of available data for a large-N cross case study limits the width and consequently the external 

validity of the analysis in spite of this considered increase. The limited scope of material should 

not only be viewed as a limitation of the study but also as an indication that the topic as such 

has not been researched enough, which in turn could be another reason for case study as the 

method of choice (Gerring, 2007:37-39).  
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5.1! Case selection 
As discussed above the case study design is based on two different cases of ABS-agreements.  

The cases per se were carefully selected in order to provide a more robust test of the discussed 

theories. This will hopefully generate an understanding of under what conditions the theories 

may hold or may not hold. In other words, it can hopefully generate an understanding of under 

what conditions ABS can be considered as a hierarchy enhancing institution or a hierarchy 

attenuating institution. However even though this design hopefully could provide a rather 

complete understanding of ABS, this understanding must be limited to these specific cases. 

Hence there can be no claims for generalizations concerning ABS even though there is a clear 

aim of understanding ABS as an institution and add one piece of the puzzle (Burnham et al., 

2008:65-66).  

 

The scope of analysis, and thereby the choice of cases has been guided by theory. Thus both 

cases contain elements of firstly, an arbitrary set system being clearly visible (Pratto et al., 

2006). Secondly, known active participation by the traditional knowledge holders in the 

process. Another important aspect regarding the case selection was the ambiguity of the 

gathered previous research of the cases. The two cases have been described as both success 

stories and as cases of injustice (Bijoy, 2007; Mashelkar, 2002; Robinson, 2012), which make 

them interesting for further analysis. Continuingly the selection has also been based on the aim 

of strategically choosing cases that differ on certain aspects. Geographic dispersion was 

therefore a clear aim when selecting cases. The strategy for choosing the cases could therefore 

be rather similar to a mix of what Bryman (2008:415) would label purposive sampling and 

theoretical sampling. Nonetheless it must be acknowledged that the choice of cases depended 

not only on these criteria, but was also limited by the lack of available material and therefore 

the choice was additionally guided by what resources that were available. This can of course 

be considered as one of the major difficulties of the study and have an impact on the external 

validity and reliability (Bryman, 2008:31-32).  Additionally, the two cases slightly fall outside 

the time frame of the Convention since they start off before the ratification of the Convention. 

Nonetheless the cases were selected in spite of this since they are both acknowledged as cases 

of ABS (Bijoy 2007; Robinson, 2015). Furthermore, more recent cases of ABS are difficult to 

analyse as the processes are often continuous for a longer period of time. Thus the choice fell 

upon slightly older, but finished cases rather than recent and currently continuous cases.  
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Taking all this into consideration the choice fell upon the Indian TBGRI-Kani case and the 

Samoan-Mamala case. The first case, the TBGRI-Kani case concerns the commercialization by 

the Tropical Botanical Garden Research Institute of the plant Arogyapacha and the attached 

traditional knowledge of the indigenous Kani-peoples of southern India (Bijoy, 2007:3-6). The 

second case, the Samoan-Mamala case concerns the agreements between the community of 

Falealupo in Samoa and the Institute for Ethnobotany concerning the discovery of anti-viral 

phorbol as an extract derived from traditional healers’ remedies (Robinson, 2012).  

5.2! Material  
The two cases are constituted by three different sets of material. Additionally within-case 

variety of material was also a clear aim in order to reach something similar to triangulation 

(Bryman, 2008:379), even though this became rather difficult with two different cases in a 

rather small paper. The material being used could roughly be described as interviews, e-mail 

interviewing, observations and secondary/tertiary sources3 (Bryman, 2008; Burnham, 

2008:189-190). Since the data gathering differs rather distinctly between the cases a brief 

overview of each case and the accompanied material will be presented.  

5.2.1! The TBGRI-Kani case 

The main part of the material for this case was gathered during a field study in Kerala, India in 

2012. The field study was performed in order to gather material for a previous paper on ABS4. 

That paper was focused on the TBGRI-Kani case only, and the internal relationships within the 

Kani-community in more specifics. Even so the material as such can be used for this paper since 

it could provide an understanding of ABS at a more institutional level as well. What makes this 

case and the gathered material important for the current study is the fact that it will provide the 

analysis with the traditional knowledge holders’ perspective of an ABS-agreement. Something 

which, in the other case, will only be provided for by secondary sources or by other stakeholders 

in the case.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 All interviewees are presented in Appendix I. 
4 The field study was a SIDA-sponsored Minor Field Study for my bachelor thesis “Access and 
Benefit Sharing: A valid instrument for compensation?” which also contain a longer and more 
elaborate discussion on the methods concerning this particular case. A summary of this study is 
attached as Appendix II. 
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Two different methods for material gathering were used, namely semi-structured interviews 

and observations (Bryman, 2008:465-469), with an emphasis on the former. Throughout the 

field study three observations and fourteen interviews were conducted. The transcription of the 

recorded interviews was made at place in India in order to guide the further development of 

questions for upcoming interviews (Bryman, 2008:451). The two types of methods, interviews 

and observations, were used in order to complement each other. The observations provided a 

foundational understanding of the context and situation of the Kani-community whereas the 

interviews provided material that could be considered as more in depth and focused on the case 

as such. Even though it should be considered as one of the greater difficulties of the material 

gathering, issues concerning positionality (Cornet, 2010:135) were taken into consideration as 

well as the related issue of a safe and comfortable interview setting. Continuingly the 

acknowledgement of and aim to reduce potential hierarchical relationships between the 

interviewee and the interviewer was present throughout the interview process (Chambers, 

2008:93). Another concern, especially in regards to validity, was the necessity of working with 

an interpreter during the interviews (Bryman, 2008:376-377).  

 

Continuing with the sampling for the interviews the method for this was purposive and 

maximum variation sampling (Punch, 2005:187). Thus presumed power structures concerning 

e.g. gender within the community and related limitations for participation were taken into 

consideration. Furthermore according to Chambers (2008:41) vulnerable people are often less 

visible in the researched setting. These considerations become valuable for this paper as well 

since these methodological considerations resonates well with social dominance theory and the 

three systems of group-based hierarchy as discussed above (Pratto et al, 2006). Resulting from 

this sampling strategy were three different groups of interviewees: academics/government 

officials knowledgeable about the case (three interviews), members of the Kani-community 

(ten interviews), representatives from TBGRI (one interview).  

 

In addition to the interviews made in 2012 another interview has been completed for this paper. 

This interview mainly served the purpose of gaining up-dated material concerning the case. In 

addition to this it also helped to acquire a general legal and institutional understanding of the 

case. The interviewee was a legal representative from the NGO Natural Justice, which is an 

international organization specialized in legal empowerment of indigenous peoples and local 
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communities. This interview could be considered as an elite interview (Leech, 2002:663) and 

was conducted over e-mail. The interview was preceded by e-mail correspondence where an 

agreement to participate was met (Bryman, 2008:642).  

5.2.2! The Samoan-Mamala case 

For this case a mix of tertiary material, secondary material and interviews were used. The 

tertiary material consists of a case study of the Samoan-Mamala case performed by Robinson, 

which was published in 2015 in the book Biodiversity, Access and Benefit Sharing: Global 

Case Studies. The secondary material consists of the report Towards Access and Benefit-

Sharing Best Practices: Pacific Case Studies, which was commissioned by the Commonwealth 

Department of Sustainability, Environment, Water, Population and Communities (DSEWPaC), 

and funded by AusAID5. This report was also conducted by Robinson (2012).  

 

In order to strengthen the internal reliability and/or inter-observer consistency (Bryman, 

2008:150, 376) two semi-structured interviews were conducted. One interview was conducted 

with one of the major stakeholders in the case, the traditional knowledge receiver Dr Cox, and 

one with a representative from the South Pacific Regional Environment Program with great 

insight into the case. These two interviews were also conducted by e-mail correspondence 

(Bryman, 2008:642). Concerning the first interview, the stakeholder did not belong to the 

traditional knowledge holders which could be considered as one of the major limitations of the 

material for this case. Nonetheless the two case studies performed by Robinson (2015, 2012) 

comprise several interviews with traditional knowledge holders.  

 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 The Report was conducted with the University of New South Wales’ Human Research Ethics approval and 
prior informed consent was obtained from the interviewees cited.   
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5.3! Mode of analysis 
An overview of the analysis is described by the following figure:  

!
Access and Benefit Sharing 

 
TBGRI-Kani case & Samoan-Mamala case 

Participation & Deliberation 

 
 
 

Participatory Parity 
(Mal)distribution   (Mis)recognition  (Mis)representation 

  
  

 
   Hierarchy Enhancing Institution          Hierarchy Attenuating Institution  

 
* This figure illustrates how the main point of the analysis is to understand whether or not access and benefit 

sharing should be understood as a hierarchy enhancing institution or a hierarchy attenuating institution. In order 
to reach this understanding internal and informal power structures in the formally inclusive institution should be 

analysed. The analysis will be based on the empirics, as represented by the two cases, together with previous 
research on participation and deliberation. In order to structure and systematize the material and analysis the 

concept participatory parity will be used. Thus the theoretical assumption is that participatory parity is necessary 
for access and benefit sharing to be considered as a hierarchy attenuating institution.  

 
A thematic approach to the structuring of the material and the analysis of the material will be 

utilized (Bryman, 2008:554; Holliday, 2007:113). In order to make this more concrete and 

organized a thematic table will be used. This table will be based on Fraser’s concept 

participatory parity and the three elements of injustice as discussed earlier (2009). This will not 

only provide an analytical model closely connected to theory but it will also mirror the aim of 

the study per se and the three sub-questions. This will most likely also help to keep the analysis 

focused. Since the topic, ABS, is relatively un-explored (Robinson, 2015; Wynberg & Laird, 

2008) other emerging themes will probably be found, which could make the boundaries of the 

analysis difficult to maintain.  

 
Thematic'Table'

 MisPRecognition' MalPDistribution' MisPRepresentation'

KaniPTBGRI'case'    

SamoanPMamala'case'    
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5.3.1! Operationalization 

With the theory explained and the methodological instruments presented the challenge lies in 

tying them together. What the theories are anticipated to help us with is a structured analytical 

understanding of how ABS can function as an institution, either as a hierarchy enhancing or a 

hierarchy attenuating institution. From the case selection it is already clear that the key actors 

in the cases have an unbalanced relationship in turns of belonging to different socially 

hierarchical groups. If returning to social dominance theory it becomes essential to assess 

whether ABS foster and maintain inequality or if ABS reduces the outcome of hierarchy 

enhancing institutions (Pratto et al., 2006:276-277). Based on the empirics from the selected 

cases, does ABS distribute positive social value to already dominant groups? Which in these 

cases would be the receivers of traditional knowledge. Or, can ABS enable access to positive 

social value and other resources typically restricted to dominant groups and unavailable to 

subordinated groups? Which in these cases would be the holders of traditional knowledge. At 

a first glance ABS would seem like a clear example of a hierarchy attenuating institution. The 

very core of the institution is based on providing a fair and equitable process where the 

traditional knowledge holders should be active agents through the implementation of prior 

informed consent and mutually agreed terms as described above in section 2.3.  Nonetheless as 

discussed previously, participation and deliberation are seldom that straight forward (Cornwall, 

2000, 2002; Fraser, 1990). Thus in order to assess whether or not ABS succeeds as an 

instrument for a fair and equitable process in these cases a further analytical tool is needed. This 

is where participatory parity and the three dimensions of justice (Fraser, 2009, 1996) becomes 

useful.    

 

Since Fraser’s theory concerning participatory parity (2009, 1996) could be considered meta-

theoretical, the step from theory to empirics in these cases is rather vast. Hence a more detailed 

explanation of how the theory will be applied is necessary. One element that makes Fraser’s 

principle of participatory parity as a measurement of justice, fit for this discussion is the fact 

that it moves beyond the nation state frame (2009). Nonetheless the principle still keeps the 

political element intact. Therefore, by using Fraser theory (2009,1996) for operationalizing 

participation, the nature of the cases and ABS, as an example of a state internal or external 

institutional framework is acknowledged. Additionally, by using this theory the idea that the 

agreement making process and outcome of ABS are political is underlined. The importance of 
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this is highlighted by the historic background and context in which ABS takes place as 

discussed in section 2.1. In order to provide a more detailed overview of how the three different 

issues of justice, incorporated in participatory parity, will be applied in the analysis each of 

them will be presented below.  

5.3.2! Mis-Recognition 

Starting with recognition, issues connected to mis-recognition of cultural or spiritual values 

held by the traditional knowledge holders would be obvious concerns in a ABS-process. The 

concrete matter of how the traditional knowledge per se is valued and treated throughout the 

process would be of great interest. Other issues that would be relevant is the intersubjective 

relations. Thus to see whether or not the traditional knowledge holders experienced that they 

were let into the process properly, if they could participate on par with the other stakeholders. 

It would furthermore be valuable to gain insight into how other stakeholders in the process 

viewed the traditional knowledge holders. Were the traditional knowledge holders recognized 

as full partners in the negotiations?  

5.3.3! Mal-Distribution 

Turning now to distribution, in these cases it would be interesting to see how distributive issues, 

or as termed by Fraser (2009) mal-distribution, have an impact on the bargaining leverage in 

the agreement making process. Examples of how this could be illustrated is if there are clear 

signs that material preconditions of the different stakeholders would have an impact on the 

negotiations. What one could look at in more specifics in these cases are the two central features 

of ABS, namely prior informed consent and mutually agreed terms. In other words, are the 

traditional knowledge holders impeded from participatory parity in the formally inclusive space 

of ABS-processes due to mal-distribution? It could be expected that issues such as illiteracy 

and transportation costs back and forth to meetings would have a very concrete impact on the 

process. Another issue could be that the material living conditions of stakeholders could make 

it too costly to turn down an agreement. Hence even though the agreement could be considered 

unfair and in-equitable, it could nevertheless be better than having no agreement at all.  
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5.3.4! Mis-Representation 

Finally, issues related to mis-representation in these cases could be if the rightful owners of 

traditional knowledge were neglected to participate in the negotiations all together. When 

considering these issues it will be important to keep in mind that the ABS-process is a space 

that is actively created. It would therefore be important to look at which actors get to construct 

the frame of the process and set the agenda for the agreement making. Additionally, it could be 

useful to observe which actors that normally facilitate the process. As discussed above it 

becomes apparent that this dimension is a prerequisite for the other two dimensions.  

5.3.5! A three-dimensional view of justice 

Conclusively, even though the three dimensions of injustice overlap, there exists relative 

independence between them, thus they cannot be redressed indirectly. In order to overcome 

injustice all three dimensions must be acknowledged. However different cases can be more or 

less dependent on a certain dimension (Fraser, 1996:18-19). Hence when analysing the material 

for this paper it is important to include all three dimensions and also to try to comprehend how 

they might have an impact on each other. It will furthermore be important to see if one of the 

dimensions seems to have a more salient impact on the cases than the other two. Consequently, 

the categories in the thematic table presented above should not be considered as dichotomous 

but rather as a tool for structuring the data according to the three different themes, and 

furthermore provide an overview of the degree of impact related to distribution, recognition 

and representation. 

'
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6! Analysis 
This section will be structured according to firstly the two different cases and secondly the two 

different main theoretical instruments, participatory parity and social dominance theory. The 

cases will be presented subsequently and analysed through the three sub questions: 

1. How did elements of (Mis)recognition affect the ABS-process in the TBGRI-Kani case and 
the Samoan-Mamala case?  
2. How did elements of (Mal)distribution affect the ABS-process in the TBGRI-Kani case and 
the Samoan-Mamala case? 
3. How did elements of (Mis)representation affect the ABS-process in the TBGRI-Kani case 
and the Samoan-Mamala case?  
 
Thereafter the cases will be brought together and with the thematic table the main research 

question: Should Access and Benefit Sharing be considered a hierarchy attenuating institution 

or a hierarchy enhancing institution?  will be answered.   

6.1! The TBGRI-Kani case: recognition without representation?  
The Kani-community was at the time of the 2012 study settled in the southern states of India, 

Kerala and Tamil Nadu. In total the population reaches around 25.000, nonetheless the focus 

for this study and the 2012 study has been the population within the Thiruvananthapuram 

district in Kerala. Even though Kerala belongs to the more prosperous states in India the 

indigenous populations, such as the Kani-community, make up a clear majority of the 

population that still lives below the poverty line. Historically indigenous communities in India 

have suffered from land encroachments and land acquisitions by the government, events that 

still have an effect on the living conditions.  Problems with illiteracy and access to education 

are also highly disproportionate as compared to the overall population in Kerala (Centre for 

development studies, 2005:64-67).  Through the observations during the field trip to Kerala in 

2012 the conclusion could be drawn that the marginalization of the Kani-community could be 

divided into three different problem areas. Economic, political and geographic marginalization 

would according to these observations be the most visible problems for the Kani-community. 

The Kani-settlements could be described as suffering from two dimensions of remoteness. 

Firstly, it is distant due to the actual geographic issue of being located in a part of the forest 

without proper infrastructure and transportation. Secondly political bureaucracy makes travels 

back and forth to the settlement problematic. To enter the area of the forest where the Kani-

community is settled a permit from the forest department is needed. Hence a majority of the 
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community is economically and politically disassociated from the overall Keralan society. Also 

situated in the Thiruvananthapuram district in Kerala is the Tropical Botanical Garden Research 

Institute (TBGRI), the second key actor in this case. The TBGRI was at the time of the ABS 

process an independent research organization with a special focus on the plant wealth and plant 

variety of the Kerala state. Their aim was described as working for inventory, conservation and 

sustainable utilization of plant wealth in Kerala and India as a whole (TBGRI, 2012).  

 

These two key-actors, the Kani-community and the TBGRI first begun their cooperation in 

1987 when a research team from All India Coordinated Research Project on Ethno-biology 

conducted a study of the ethno-botanical knowledge of the Kani-community. To guide the 

researchers two members from the Kani-community joined the research team on their long 

treks. Throughout the expedition the Kani-guides seemed to feel no tiredness whilst the other 

members of the research team felt exhausted. It was soon understood that this was related to 

the fruits that the guides were eating. However, the guides made it clear to the research team 

that the knowledge about the fruit was sacred and that it should not be revealed to outsiders. 

Nevertheless, after much persuasion and a promise not to misuse the knowledge along with a 

promise of an equal share in the rewards of a possible commercialization the guides identified 

the plant as Arogyapacha. The anti-fatigue characteristics of the plant could be confirmed after 

a scientific analysis and the researchers moved the project to TBGRI where the herbal drug 

Jeevani was developed. In 1995 the technology was transferred for production to Arya Vaidya 

Pharmacy. The Kerala Kani Samudaya Kshema Trust was established in 1997 in order to enable 

the sharing of 50% of the license fee and royalty with the Kani-community. Thus, this has been 

recognized as one of the first examples of an ABS-agreement (Bijoy, 2007:3-6).  

6.1.1! Participatory parity: the TBGRI-Kani case 

Considering the material and the three sub-questions it becomes rather clear that all three 

dimensions of injustice play a certain part. The three sub-questions and related analyses will be 

presented below.  

 

 

!
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6.1.1.1! How did elements of (Mis)recognition affect the ABS-process in the TBGRI-

Kani Case?  

!
Considering this first sub-questions two different themes becomes visible. First there is the 

issue of the knowledge as such, many of the interviewees expressed concern that the knowledge 

was shared and commercialized due to the sacred nature of the knowledge (K1 21/1-2012, K2 

26/1-2012, K4 27/1-2012). When discussing the traditional knowledge of plants and medicines 

with a plathi healer (Kani-Physician) he described it as sacred and with certain rituals for 

harvesting leaves etc. Continuingly, when asked how he felt about his own profession and the 

commercialization of the knowledge he responded: 

 

“…according to the traditional knowledge in Kerala, for treatment it is said not to take money. If 
somebody wants to give, you can receive. But don’t ask money for this [treatment with and use of 
traditional knowledge].” 

(K2, 26/1-2012) 
 

This viewpoint is held by another plathi healer as well, who describes the agreement with 

TBGRI as something that does not conform with the usual practices of the Kani-community.  

 
“This [the agreement with TBGRI] is not good to do. Normally we would never do this kind of thing. 
Like now there is a plant for diabetic patients, we tell the name and all and we have written in the 
healer’s book but the secret of making the medicine is for our self it is not sold out and we will not do 
it.” 

(K4, 27/1-2012) 
 

Moreover, the reluctance to share the knowledge in the way that was done during this process 

seems to have resulted in internal quarrels within the Kani-community. When discussing the 

two guides, Kutimathan Kani and Mallan Kani with an interviewee this became rather clear.  

 
“Kutimathan Kani was not actually a healer or anything not a physician or anything, but the other 
person Mallan Kani was one, but now his license and all is taken away because he misused his 
knowledge and all that.” 

(K4, 27/1-2012) 
 

The material discussed above agrees quite well with the issues portrayed by prior research and 

the theoretical discussion concerning how the traditional knowledge is valued and treated. The 

problems of so called “global knowledge” as discussed by Harry (2011) and proprietarian creed 

as discussed by Drahos (1996) and Robinson (2015) are present in this case. It could most likely 

be argued that the traditional knowledge in this case has been understood in a reductionist 

manner and that cultural and spiritual values have been neglected. However, the other issues 
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connected to proprietarian creed were not as apparent. TBGRI did not treat the knowledge as 

open for ownership, that is to say they did not have a belief in a “negative” community (Drahos, 

1996), the Kani-community was acknowledged as prior owners of the knowledge.  

 

Consequently, the problem as such would more accurately be described as connected to the 

issues discussed by Fraser concerning deliberation and how the dominant actor has the power 

to circumscribe the space for action and furthermore constitute the idea of what counts as 

knowledge (1990:71). Additionally it relates back to Cornwall’s discussion on participation and 

discourses. Since discourses shape what is sayable and do-able in social spaces, such as the 

ABS-process, they constitute the idea of knowledge. Most importantly what counts as 

knowledge and whose knowledge counts is shaped in this way. Thus it also circumscribes the 

space for action and shapes the role of the different participants (Cornwall, 2002:8). The 

spiritual and cultural values of the traditional knowledge of the plant Arogyapacha was most 

likely not taken into consideration as these values did not conform with the view of knowledge 

held by TBGRI. The initial reluctance from the guides to share the knowledge due to the sacred 

nature of it was not viewed as a valid reason not to proceed with the process in the way it was 

suggested by the TBGRI. This is not necessarily the outcome of power abuse but could be a 

matter of multicultural illiteracy, which would be the opposite of Fraser’s idea that 

communication must be built with multi-cultural literacy in order to have participatory parity 

(1990:69). This conclusion is supported by the quote from one of the interviews with a member 

of the Kani-community:  

 

“When I am invited to TBGRI I never understand the percentages or the international laws, similarly 
they never understand my point of view. So there is a big problem, a gap between the scientists, the 
TBGRI and us, the custodians of knowledge.” 

(K1, 21/1-2012) 
 

Nevertheless, in this case it could be argued that adaptation and adjustment to dominant cultural 

norms regarding the knowledge of plants became a requirement for acquiring the status as a 

partner (Fraser, 1996:3) in the ABS-process.  
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The conclusions outlined above relates to the second theme that became visible when analysing 

the material through the question How did elements of (Mis)recognition affect the ABS-process 

in the TBGRI-Kani case? This theme concerns the intersubjective relations between the main 

actors in the case. Here the viewpoint seems to differ somewhat, both between the two main 

actors but also among the traditional knowledge holders. When interviewing the representative 

from TBGRI the impression was that the interviewee wanted to stress the fact that they had a 

prior informed consent and that great efforts were made to include as many as possible from 

the Kani-community in the process. These quotes from the interview are examples of that:  

 
“They [the two guides] agreed on the amount, we had an oral prior informed consent” 

“I made a membership drive for the trust fund and visited all Kani settlements to get higher 
membership to the trust.” 

(T1, 25/1-2012) 

 

Certain interviewees also put forward the viewpoint that TBGRI, in comparison to other 

companies, had ensured that the Kani-community gained recognition as knowledge holders.   

 
“Like in one sense it’s good that the TBGRI did this because sometimes even the outside countries are 
coming and taking the patents, Ayurveda, Neem etc. At least because when they did it it’s known in 
our name. That is one good thing about this.” 

(K2, 26/1-2012) 
 
 

“While it was not representative [the ABS-process], it recognised communities and the value of 
traditional knowledge.”   

“I believe that one of the key achievements of the TBGRI case was the fact that it has enabled recognition 
of the Kani communities as knowledge holders.” 

(A4, 20/11-2015)  

 

Hence there seems to be some factors that point towards a process where the Kani-community 

enjoyed a certain recognition and consequently was part of the process. However these 

viewpoints are, if not contradicted, certainly made weaker when other comments and quotes 

are included.  

 

“You can say that it is a gift to them [the Kani-community], for sharing the information”  

(T1, 25/1- 2012)  
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“…the way they [TBGRI] behaved to us tribals, looking down towards us, that’s the big problem, the 
officials.”  

(K4, 27/1-2012) 

 

The excerpts from these interviews could be considered to describe a situation that coincides 

rather well with the criticism put forth by Cornwall concerning “invited participation”. Thus 

instead of viewing the participation of the traditional knowledge holders as a right, the relations 

of power and root causes for poverty are left unchallenged (Cornwall, 2000:15). Viewed like 

this, the traditional knowledge holders were not recognized as full partners in the negotiations 

but rather viewed as invited receivers of charity. The relationship between TBGRI and the Kani-

community would seem more like a case of corporate social responsibility than a process with 

two actors negotiating mutually agreed terms (Convention on Biological Diversity, 2015). This 

evokes the risk of incapacitating and de-politicising the knowledge holders as discussed by 

Sawyer and Gomez (2008:4), the opposite of what is the intent of ABS.  

 

 

6.1.1.2! How did elements of (Mal)distribution affect the ABS-process in the TBGRI-

Kani case? 

 

When continuing with the second question some of the material that was used for answering 

the first question is used again. This comes as no surprise but rather it underlines the theory put 

forth by Fraser (1996) since it is claimed that the dimensions of justice are interlinked. When 

using this second sub-question to analyse the material two different themes emerges as well.  

Firstly, as became apparent through the observations, illiteracy and lack of education are 

problems that hamper the development of the Kani-community, this was furthermore apparent 

as impediments for participating in in the ABS-process.  

 
“When I am invited to TBGRI I never understand the percentages or the international laws, similarly 
they never understand my point of view. So there is a big problem, a gap between the scientists, the 
TBGRI and us the custodians of knowledge.” 

“The community is generally not aware of the technicalities involved in benefit sharing”  

  (K1, 21/1-2012) 
 
 “...we don’t know the language, we don’t know what is actually happening”  

(K7, 28/1-2012)  
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“If we understand and learn about that [ABS] and if we feel that it is useful and good then it can be 
good, in the future”  

(K10, 28/1-2012)  

 

Even though these comments describe a situation where problems related to mal-distribution 

seems to have had an effect on the participatory parity of the process they additionally show an 

awareness about this problem within the community, which could be viewed as positive. Below 

an excerpt from an interview will be presented where this awareness seems to be lacking and 

therefore shows an even more problematic situation.  

 

Interviewer: What do you know about the TBGRI?  

Interviewee K6: They were allowing us to plant this kind of Arogyapaacha in our area and we could 
cut and sell it there and make money, but I was alone so I was not doing it. We had planted it but they 
were not going to collect it because I was alone, but all the neighbourhood people were doing that.  

Interviewer: Why couldn’t you collect it because you were alone?  

Interviewee K6: There should be some applications to do this work to get the contract to plant this 
thing and get the money, but I didn’t now how to write and read and all so that is the reason why I did 
not participate.  

(Excerpt from interview with Interviewee K6, 28/1-2012)  

 

In this case it becomes rather apparent that both mis-recognition and mal-distribution play a 

part. Firstly the roles of knowledge holders and knowledge receivers seems to be skewed when 

the interviewee needs a permit from TBGRI to plant their own vegetal in their own area. 

Furthermore, the interviewee was hindered from taking part in this activity due to illiteracy. It 

could be argued that this example of two-dimensional injustice (Fraser, 1996) is leading to an 

incapacitation and de-politicization of the knowledge holder in this case (Sawyer & Gomez, 

2008:4). To enable a process with participatory parity, where prior informed consent and 

mutually agreed terms are present features, all included stakeholders must understand the 

process per se. This is highlighted in the Nagoya Protocol (2011) with the inclusion of capacity 

building as an additional article. Nonetheless, as discussed in section 3.2 the acquired skill or 

capacity is only useful if it is acknowledged as a skill or capacity (Holdo, 2014:9,10, 72). The 
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discussion above concerning recognition and how knowledge is valued shows that this 

acknowledgment could be difficult to reach in processes such as this. What should be added in 

the context of ABS-processes is perhaps that the top-down approach concerning capacity 

building that is apparent in the Nagoya Protocol should be developed as to be more focused on 

partnership. That is to say, the capacity building needs to work in both directions. The 

knowledge gap is apparent among both stakeholders, not only the traditional knowledge 

holders. Again, this relates back to what Fraser calls multicultural illiteracy (1990:69). 

 

The second theme that became visible when analysing the material for this sub-question has 

been found in previous research as well. As discussed above unequal bargaining power during 

ABS negotiations is often put forth as one of the major problems (Greene, 2004 cited in 

Robinson 2015:13; Wynberg & Laird, 2008). What can be discerned in this case is a situation 

where the poor material living conditions of the Kani-community seems to have made it 

difficult to turn down the agreement with TBGRI even though it was considered unfair by many 

of the involved.   

 
“Like in one sense it’s good that the TBGRI did this because sometimes even the outside countries are 
coming and taking the patents, Ayurveda, Neem etc. At least because when they did it it’s known in 
our name. That is one good thing about this.” 

(K2, 26/1-2012) 
 
“…looking towards how they were looking at us, how they behaved to us… if we would have kept it 
[the knowledge] a secret and then the company would have come in and asked for it then it would 
have been valued much more. And because we are tribal people they just directly sold it, it was just for 
a small amount otherwise it could have been a much higher amount and then it would have been 
really useful and also then it could protect this plant using that amount. That would have been much 
better.” 
 

(K4, 27/1-2012) 

 

The first comment depicts a situation where the traditional knowledge holders seems to accept 

a situation where the agreement is unjust, because it is not as unjust as other cases. The second 

comment concerns a discussion about how the guides shared the knowledge in the first place. 

It could be argued, that this comment really captures the problem at hand. The lack of 

understanding and recognition of the sacred nature of the knowledge from the TBGRI, along 

with a situation where an unfair agreement is preferable to having no agreement at all for the 

Kani-community could be seen as major reasons for the defaulting parity in this case.  
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6.1.1.3! How did elements of (Mis)representation affect the ABS-process in the 

TBGRI-kani case?  

!
Finally the third sub-question for this case will be answered. Two problems related to mis-

representation seems to be present in this case. Firstly, the material seems to indicate that a 

majority of the Kani-community was actually unaware about the ABS-agreement with TBGRI. 

Secondly, those who were aware seems to be questioning the idea that this was an agreement 

at all. Rather it seems like TBGRI more or less managed the process without true participation 

from the traditional knowledge holders.  

 

“So, when viewing from the lens of the current international and national law, the representation of 
Kani communities in the entire process can be considered very minimal. As you know, the 
communities were not informed of how their traditional knowledge will be used.  As many authors 
point out, the communities were not involved in an effective way.  They were not effectively involved in 
the process of negotiation, in determination of benefit sharing.” 

(A4, 20/11-2015)  

 
“Only a few persons have agreed with TBGRI.”  

(A1, 12/1-2012)  

 

So then when they [TBGRI] visited the tribes they said that they may get all the benefits and all, they 
had a meeting… but when you say Kanikar tribe it is in 3 districts in Kerala and also in Tamil Nadu in 
2 districts so there is no way for them to get any, those Kanikar are not getting it. And also here only 
some people are a part of it. Only… the ones who showed them this Arogyapaacha. 

(K2, 26/1-2012) 
 

 

Furthermore, these comments do not appear to coincide well with the comment from the 

TBGRI-representative: 

 
“I made a membership drive for the trust fund and visited all Kani settlements to get higher 
membership to the trust.” 

(T1, 25/1-2012) 

 

Hence as discussed by Fraser (2009:17, 21) representation works as the foundation for the other 

two dimensions. As pointed out above it sets the criteria for social belonging and evokes 

questions such as who counts as a member? The “who” of justice will decide the “what” of 

justice. If the traditional knowledge holders were not included in the discussions, there is no 
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chance of agreeing on how the knowledge should be treated and the benefits distributed. This 

ABS-process, it could be argued, is a space that was created by TBGRI, where they got to 

construct the frame of the process and set the agenda for the agreement making. This could 

probably be one of the reasons for the problems discussed above, especially those related to 

recognition. These conclusions are supported by previous research and further comments.  

 
“Like they [the guides] told them [TBGRI] about the use of the medicine and all that but later after 
that, after getting the knowledge all the other decisions were according to the TBGRI. The people who 
told them did not have any voice in deciding what to do with that. So that is not a good thing.” 
 
“It was not an agreement, TBGRI decided and did it.” 

(K2, 27/1-2012)  

 
 
Interviewee K3: They [TBGRI] are taking the knowledge and it is being used. But this is not known by 
so many of the people and I don’t feel happy about that. 
 
Interviewer: Do you believe that in the future, if a company uses the knowledge and cooperates with 
you, do you think that this could be good if the community actually gets to share the benefits?  
 
Interviewee K3: It cannot be told like that because each Kanikar society could be different. So I don’t 
know how we could co-operate and make something out of it. They are just deciding it! Not thinking 
about how effective it is for the Kani. 
 

 (Excerpt from interview with Interviewee K3, 27/1-2012)  
 
 

“TBGRI decided about the money, what it should be used for”  

 (K6, 28/1-2012)  

 

This highlights the problems regarding who has the right to provide prior informed consent and 

negotiating mutually agreed terms. Furthermore, it shows the problems of assuming that the 

traditional knowledge is tied to clearly established communities (Chennels 2013; Hayden 2007 

cited in Robinson, 2015:38). In this case the traditional knowledge holders are dispersed in 

several different communities and additionally in two different states, Kerala and Tamil Nadu. 

Thus the claim by TBGRI (T1, 25/1-2012) that they had a prior informed consent should be 

questioned.  
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“The process and the facilitators of the process need to be cognizant of customary rules, local 
institutions and cultural values of communities. The process need to be community lead.”  

“Frameworks like ABS can recognize the central role of Indigenous People’s Local Committees as 
custodians of natural resources. However it can bear risk for communities if they are not implemented 
with respect of the rights of Indigenous People’s Local Committees and do not take into account local 
realities.” 

(A4, 20/11-2015)  

 
 
“It is good to share the knowledge of medicines, it is not for hiding. It has to be useful for everyone. 
But we should not be outside of this story. We should give and we should be sharing but we must be 
part of it, then only, it is good.”  

(K4, 27/1-2012) 
 
 

These last comments bind the three dimensions together and captures what could be considered 

as the main issue in this case, namely that the traditional knowledge holders must be a part of 

the process from the beginning. Nonetheless as has been discussed there seems to be some 

elements of recognition. Would that mean that this case could be an example where recognition 

can be reached without representation? Unfortunately, it will be argued here that this is not the 

case. Instead, what has been regarded as recognition should instead be viewed as an instrument 

for TBGRI to legitimize the process without actually involving the traditional knowledge 

holders in the process. Thus it could perhaps be argued that ABS can be used in this manner as 

a form of hidden domination, much similar to how deliberation can work to disguise domination 

(Mansbridge, 1990) as discussed in section 3.2. Instead of viewing this as recognition without 

representation this case strengthens Fraser’s theory (2009) that representation is a prerequisite 

for the other two dimensions of justice and participatory parity.  

 

6.2! The Samoan-Mamala case: recognition as a pre-requisite for 
representation?  

The second case study that will be analysed is the Samoan-Mamala case. In the late 1980s Dr 

Paul Cox from the Institute for Ethnobotany undertook a study of Samoan traditional remedies. 

A major difference from the Kani-TBGRI case is the fact that Cox had spent a great amount of 

time in Samoa previous to this study and he had also learnt the local language (Robinson, 2015). 

According to Cox he had obtained a verbal prior informed consent for the study from the village 

chiefs in Falealupo (Cox, 2001:35). During a discussion with several village healers the Mamala 

tree was pointed out as a plant of interest. When studying this plant an anti-viral phorbol 
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(prostratin)6, as an isolated extract from remedies used by traditional healers in the Falealupo 

community in Samoa, was discovered. Three different agreements resulted from this discovery:   

1.! 1989: The Falealupo Covenant which gave Cox access to a community held rainforest 
area for biodiscovery purposes.  

2.! 2001: An agreement between AIDS Research Alliance and the Samoan Government. 
3.! 2004: An agreement between the University of California, Berkeley and the Samoan 

Government  
(Robinson, 2015). 

 

However as stated previously this study is limited to ABS-agreements where there is a clear 

involvement of the traditional knowledge holders. Hence it is only the first agreement that will 

be analysed and discussed here.  

 

In this case parallel events, with the above described study, are important to include in the 

analysis as they had a direct impact on the agreement as such. In 1988 it was required by the 

Samoan government that a primary school had to be built in the Falealupo area. To be able to 

afford the construction of this school the community had made a deal with a logging company 

concerning deforestation. However, Cox met with the community again and negotiated an 

agreement in order to protect the forest. For these efforts Cox was given the honorary title 

Nafuna by the community. The Falealupo Covenant was according to Cox (2001) signed by 

every Falealupo chief except for one “banished” family. This is confirmed by interviews with 

members of the Falealupo community presented by Robinson (2012:19). According to this 

interview material the community was content with the benefits granted by the agreement. 

Moreover, Cox met with the Samoan Prime minister and other parliamentarians and relevant 

ministers in order to make them aware of the Falealupo Covenant and to investigate if there 

was a need for involving anyone else to negotiate fair and equitable terms of benefit sharing of 

any revenues resulting from a patent (Cox, 2001).  

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6!Prostratin is a naturally occurring, non-tumor promoting phorbol ester found in the bark of the Mamala tree. It 
is a member of a distinct subclass of protein kinase C activators. A variety of studies conducted by AIDS 
Research Alliance and other scientists have confirmed the specific activity of prostratin and its effects within the 
cell. Several reports have demonstrated prostratin’s potent antiviral activity against various strains of HIV.  

 
(AIDS Research Alliance, accessed 20/1-2016 from:!http://aidsresearch.org/cure-research/prostratin) 
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The benefit sharing agreement, the Falealupo Covenant, included both monetary and non-

monetary benefits. Below the main terms are listed: 

 

 

•! The payment of a debt of $77000 WST to the Bank and $31,000 WST to Samoa Forest 
Products for the construction of a school (total of approximately $85,000 USD at the time).� 

•! An acknowledgement of the perpetual sovereignty of the Falealupo community over the 
rainforest. � 

•! A commitment by the community to preserve the rainforest for 50 years, including limitations 
on hunting and allowance for traditional uses. 

•! Allowance for Dr Paul Cox and his associates to access the rainforest for scientific�research 
in perpetuity, as long as they do not damage the rainforest. If Dr Cox is successful in finding 
new drugs, he will return to the village 33% of the income received. 

(Robinson, 2015: 104, Biodiversity, Access and Benefit Sharing: Global case studies) 

 

 

Additionally, Cox and his colleagues established the NGO Seacology, which has arranged for 

a number of benefits for the Falealupo community:  

 

•! The construction and maintenance (costing over $100,000 USD) of a rainforest walkway 
which generates ecotourism income for the community. 

•! The re-construction of the school, water tanks and a clinic, plus emergency supplies after 
hurricanes Ofa and Val (costing over $160,000 USD). 

•! Plus subsequent personal contributions by Dr Cox to a perpetual endowment fund and village 
retirement funds. � 

(Robinson, 2015: 104, Biodiversity, Access and Benefit Sharing: Global case studies) 

 

6.2.1! Participatory parity: the Samoan-Mamala case  

Similarly to the Kani-TBGRI case all three dimensions of injustice (Fraser, 2009) is important 

for the understanding of the Samoan-Mamala case as well. The analysis of this case will follow 

the same structure as the previous case, hence the three sub-questions and related analyses will 

be presented below. 
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6.2.1.1! How did elements of (Mis)recognition affect the ABS-process in the Samoan-

Mamala case? 

 

According to Robinson (2012:24) the substantial monetary and non-monetary contributions to 

the Falealupo-community along with the contributions made to enable the conservation of the 

Falealupo rainforest can be viewed as acknowledgements of the traditional knowledge holders 

and their contribution. This claim is supported by the interview with the representative from 

the South Pacific Regional Environment Program (R1), who confirmed that the publicity related 

to this case gave the traditional healers a good reputation and status (R1, 23/11-2015). However 

other aspects that became visible when going through the material where not as straight forward 

and unproblematic. There seems to be some confusion regarding who actually held and holds 

the knowledge about the Mamala tree that was used by the receivers of traditional knowledge. 

According to Robinson (2015:100-101) it has been stated that only two healers knew about the 

particular use of the Mamala tree that became useful for future research. Nonetheless during 

the interviews with members of the Falealupo community there were claims raised to the 

contrary. The knowledge about Mamala might be held by many traditional healers in Samoa 

according to these interviewees. This highlighted problem can be coupled with remarks made 

by the representative from the South Pacific Regional Environment Program who criticise the 

way the knowledge receiver interfered and created conflict and division within the community. 

This conflict is claimed to be a consequence of unequal distribution of the benefits arising from 

the agreement (R1, 23/11-2015).    

 

These problems are confirmed and discussed by Robinson (2015:110). It is claimed that this 

case should be an important reminder of the problems that can arise when the inclusion of some 

traditional knowledge holders makes the exclusion of other people and groups in negotiations 

visible. Robinson furthermore put forth the argument that this could be resulting from: 

 

 “…a “Western” expectation that for the sake of a legal agreement (inscribed as text, rather 
than orally agreed and locally/socially mediated as is often the case in traditional customary 
laws) a ‘community’ of beneficiaries must be clearly defined.”  

 
(Robinson, 2015:110, Biodiversity, Access and Benefit-Sharing: Global Case Studies) 

 

It is further claimed that this problem is causing this process to be perceived as paternalistic 

like many other cases similar to this one. It is concluded that although there seems like this 
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ABS-agreement generated some benefits for the Falealupo-community, issues concerning 

ownership, poverty and sovereignty have been present in this case (Robinson, 2015:110).  As 

with the TBGRI-Kani case there seems to be elements of mis-recognition relating to the 

unconformity of traditional knowledge along with the community structure, and the 

international intellectual property regime (Drahos, 1996). The problems concerning who has 

the right to provide prior informed consent and negotiating mutually agreed terms, which is 

highlighted by previous research, are obvious concerns in this case. As discussed above clearly 

established communities that are tied to specific traditional knowledge is often a false 

assumption. Additionally, legal frameworks are often disputed and/or imposed colonial legacies 

(Chennels 2013; Hayden 2007 cited in Robinson, 2015:38). This is connected to another idea 

discussed above, namely that categories such as “the poor” only exists in institutionally created 

spaces, inviting and engaging people in participatory initiatives may therefore enhance the 

creation of a false collective entity (Escobar, 1995 cited in Cornwall, 2002:7). These issues are 

present within this case and pose a real challenge for any real recognition as is a pre-requisite 

for participatory parity (Fraser, 2009).  In this case the adaptation and adjustment to dominant 

cultural norms, which are signs of mis-recognition (Fraser, 1996:3), could be considered to be 

imbedded in the foundation of the agreement as such. Hence it seems to be an issue concerning 

the frame of the process. This could also, and perhaps more accurately, be described as an issue 

of mis-representation. This is interesting since it, in this case, seems to be rooted in a lack of 

recognition of traditional customary laws in Falelupo. Consequently, this might be a case that 

does not follow Fraser’s theoretical structure, where mis-representation functions as the 

foundation for mis-recognition and mal-distribution. This will be discussed in more detail 

further down.  

 

Continuingly the second theme concerning mis-recognition in this case is linked to issues 

discussed by McMichael (2008:243-244). Namely that indigenous populations often are 

portrayed as in need of guidance and often gets sub-ordinated in development processes. 

Comments from the interview with one of the major stakeholders in this case, Cox, could be 

viewed as examples of this matter.  

 

“I was very grateful that Irl Barefield and Dr. Stephen Brown from the AIDS Research Alliance were 
good sports and went through the Samoan cultural process during the negotiations, as did Prof. Jay 
Keasling from the University of California, Berkeley. The latter agreement required, to meet 
standards of informed consent, that the chiefs and orators as well as the villagers obtain a basic 
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understanding of genetic engineering. Dr. Gaugau Tavana, himself a Samoan chief from another 
village, helped me hang a sheet in one of the huts, and with a portable powerpoint projector, give a 
basic lecture in genetic design.”7  
 
“As noted in Falealupo, there were significant community infrastructure projects initiated and 
completed prior to any commercialization of Prostratin. Drug discovery is such an uncertain process, 
with only a tiny chance of success at generating a commercial product, that it seems cruel to raise the 
hopes of indigenous people for revenue streams from pharmaceuticals. That is why I am such a 
believer in upfront community based projects.” 
 

(Cox, 14/9-2015) 
 

These comments are slightly ambiguous. On the one hand the first comment would seem to 

point to that there were real efforts of making sure that the Falealupo-community were let into 

the process properly through capacity development. On the other hand, the problem per se 

concerns the intersubjective relations between the two stakeholders. Both comments point to 

that the traditional knowledge holders were viewed as receivers of charity and not recognized 

as full partners. To refer to additional knowledge receivers as “good sports” for acknowledging 

the traditional knowledge holders’ cultural process could be perceived as a sub-ordination of 

those cultural practices. Not as a necessary recognition of the practices of indigenous and local 

communities embodying traditional lifestyles (Convention on Biological Diversity, 2015). 

Looking at the second comment, it could be argued that it is assumed that indigenous peoples 

cannot be treated as other partners and instead community based projects are viewed as a 

legitimate substitute.  

 

6.2.1.2! How did elements of (Mal)distribution affect the ABS-process in the Samoan-

Mamala case?  

 

In the section above, concerning the operationalization of participatory parity, different 

examples were suggested for how issues of mal-distribution could be actualized in ABS-cases. 

One of the examples was that it could be expected that issues such as illiteracy and 

transportation costs back and forth to meetings would have a very concrete impact on the 

process. However in contrast to the TBGRI-Kani case this appears to have been much less of a 

problem in the Samoa-Mamla case. Since the knowledge receivers arranged for the agreement 

making process to be situated in Falealupo this could be understood as aiming to remove this 

particular problem.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7!This comment relates to the two later agreements and not the Falealupo Covenant. It is nevertheless included 
here as it provides valuable insight into how the traditional knowledge receiver (Dr Cox) viewed the traditional 
knowledge holders (the Falealupo-community) in the process leading up to the Falealupo Covenant.!
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Another example put forth was that the material living conditions of the traditional knowledge 

holders could make it too costly to turn down an agreement. Hence even though the agreement 

could be considered unfair and in-equitable, it could nevertheless be better than having no 

agreement at all. This is also suggested by previous research. As stated above one of the major 

difficulties during ABS negotiations seems to be related to unequal bargaining power (Greene, 

2004 cited in Robinson 2015:13; Wynberg & Laird, 2008). This case could be viewed as a clear 

example of this mal-distributive problem. As described above the Falealupo-community was 

indebted and forced to deforestation of their area in order to be able to build the school that was 

required by the Samoan government (Robinson, 2012:19). The knowledge receiver, Cox, could 

thus aid the community financially when they were in a vulnerable situation. Additionally, Cox 

was given the honorary title Nafuna by the community. This was commented on during the 

interview with Cox.  

 

 “I had heard the villagers whispering around me that I had the "spirit of Nafanua" but I didn't really 
understand what that meant. I immediately declined, as you are taught in the first semester of cultural 
anthropology not to interfere with indigenous cultures let alone become a native deity…” 

(Cox, 14/9-2015) 
 

Nonetheless after persuasion from the community the title was accepted since Cox feared that 

the community would refuse to sign the agreement unless he accepted (Cox, 14/9-2015). Hence 

the situation as such could be considered as a clear case of un-equal bargaining power where 

the knowledge receiver is even considered a native deity due to the financial aid provided for 

the community. As discussed by Fraser, concerning deliberation, systematic inequality should 

make one question the existence of a “common good” (1990:72-73). An agreement based on 

the events described above becomes difficult to consider fair and equitable since the bargaining 

power was exceptionally skewed. The knowledge receiver in this case seem to have aimed for 

a mutually beneficial agreement, which is underlined by this comment:  

 
“I see the CBD as trying to address the asymmetry between biodiverse rich nations, which are often 
poor, and technology rich nations.” 

(Cox, 14/9-2015) 
 

Nevertheless in this case it would seem like it was the knowledge receiver’s perception of “a 

common good” that predominated the process. This concluding remark concerning the second 

sub-question is related to the third and last sub-question which will be discussed next.    
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6.2.1.3! How did elements of (Mis)representation affect the ABS-process in the 

Samoan-Mamala case? 

 

As has been discussed there have been arguments within the Falealupo-community as a 

consequence of this ABS-agreement. The two main reasons for this seems to be that people 

have been left outside of the agreement and that the benefits have not been distributed in an 

equitable manner (Robinson, 2015). Comments from the interview with the South Pacific 

Regional Environment Program supports this picture. It is claimed that, even though village 

chiefs and traditional healers are described as main actors together with Cox, the process as 

such was facilitated by the knowledge receiver alone.  It was furthermore argued that two 

different fractions were created in the community and that only one of these fractions were 

included in the final agreement making. Additionally, it is emphasised that this should have 

been a discussion between equals with all information shared and where decisions should have 

been taken by the community as a whole (R1, 23/11-2015). This last comment indicates that 

this was not the case. Hence it could be assumed that rightful owners of the traditional 

knowledge were neglected to participate in the negotiations all together.  

 

Drawing from this material and the discussion concerning mis-recognition it could most likely 

be concluded that this ABS-agreement became a space entirely created by the knowledge 

receiver. Once again the problems relating to “invited participation” as opposed to 

“participation as a right” becomes apparent. The opportunity of enabling people to shape their 

own space was overridden at a very early stage (Cornwall, 2000:13, 68). The discussion 

concerning mis-recognition and these conclusions are interesting since they suggest that the 

power as such lies not merely in how and if to distribute benefit sharing but in the recognition 

of the “true” rights holders as such. Viewing this ABS-process as a space for participation and 

thus as a social product it can work as an instrument for domination and power (Lefebvre, 

1991:24 cited in Cornwall, 2002:6). This mirrors the ideas put forth by Sawyer and Gomez 

(2008:6-8). Similar to how an indigenous identity can be considered as a result of both present 

and historic exploitation and exclusion this is true for the traditional knowledge holders in this 

case as well. Just as oppressive actors have been important for the structuring of indigenous 

identities this seems to be extended to the structuring of who is accepted as a traditional 

knowledge holder. 
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This complicates the theoretical ideas of participatory parity (Fraser, 2009). The power 

structures, which are manifested in firstly mis-recognition of traditional customary laws and 

the power to acknowledge who is and who is not a true knowledge holder (Robinson, 2015:110) 

and secondly mal-distributive issues resulting in a skewed negotiation milieu, seems to play a 

great part for the frame setting in this case and not the other way around. Consequently, the 

idea that mis-representation necessarily is the foundation for the other two dimensions of in-

justice does not seem to fit the empirics of this case. Nevertheless what can be concluded is that 

in this case, just as with the TBGRI-Kani case, all three dimensions of injustice seems to have 

played a significant part for the ABS-process.  

6.3! Lessons and conclusions from the cases 
Considering both cases together there are some elements that are recurrent, but also some 

elements that differ between them. In both cases mis-recognition of cultural values held by the 

traditional knowledge holders was visible. In the TBGRI-Kani case this was exemplified by 

how the spiritual and cultural values of the Kani-community was not taken into consideration 

as these values did not conform with the view of knowledge held by TBGRI. Hence the 

traditional knowledge was viewed in a reductionist manner (Drahos, 1996). In the Samoan-

Mamala case the mis-recognition of cultural values seems to be connected to the unconformity 

of the Falelupo community structure rather than the knowledge as such. This seems to have 

resulted in internal struggles within the community (R1, 23/11-2015). However, according to 

Robinson (2012:24) in the Samoan-Mamala case the substantial monetary and non-monetary 

benefits, received by the Falealupo-community from Cox, can be viewed as an 

acknowledgement of the traditional knowledge holders. This conclusion is similar to the 

comment from the interview with the legal representative from the NGO Natural Justice, where 

it is stated that even though the process was in no way perfect, at least, the Kani-community 

and the value of their knowledge was recognized (A4, 20/11-2015). However both these 

conclusions can be considered problematic since it is not taken into consideration that this type 

of superficial recognition could be used as a way to efficiently hide the real problems of 

inequality (Fraser, 1990:63-64). The intersubjective relations between the traditional 

knowledge holders and the traditional knowledge receivers supports this concern. In both cases 

the traditional knowledge holders are treated as invited charity beneficiaries rather than 

partners.    
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Considering the mal-distributive issues, some elements differs between the cases. Illiteracy and 

lack of education along with the difficulties of transportation for the Kani-community appeared 

to impede the possibility for participatory parity in the TBGRI-Kani case. In particular, this had 

an impact on the prior informed consent and the mutually agreed terms, which are core features 

for ABS. This however did not appear to be a problem in the Samoan-Mamala case since the 

knowledge receiver arranged for the process to take place in the Falealupo area and furthermore 

arranged for activities where the community was informed of the technical details.  Nonetheless 

the issue of unequal bargaining power still made the two cases similar in outcome. In both cases 

it could be argued that the material living conditions of the traditional knowledge holders most 

likely made it too costly to turn down the agreements. Hence, even if the agreement could be 

considered unfair and in-equitable by some actors, they were preferable to having no agreement 

at all.  

 

Finally, when reviewing the issues connected to mis-representation the two cases are quite 

similar. In the Samoan-Mamala case and the TBGRI-Kani case it seems like the ABS-

agreement became a space created solely by the knowledge receivers. In both cases this appear 

to have resulted in the exclusion of what has been argued to be entitled knowledge holders (R1, 

23/11-2015, K2, 26/1-2012). Hence one conclusion that can be drawn, perhaps from both cases, 

is that one crucial element in ABS-processes is how the determination of the traditional 

knowledge holders is done and by whom.  

 

Thematic'Table'

 MisPRecognition' MalPDistribution' MisPRepresentation'

KaniPTBGRI'case'

•! Yes, but with 
superficial 
inclusion and 
recognition. 

•! Yes, impeding both active 
participation and 
acceptance of agreement. 

•! Yes, the ABS-process 
became a space 
exclusively created 
by the knowledge 
receiver. 

 

SamoanPMamala'

case'

•! Yes, but with 
superficial 
inclusion and 
recognition. 

•! No, not as an impediment 
for active participation. 

 
•! Yes, impeding parity 

regarding acceptance of 
agreement. 

 
 

•! Yes, the ABS-process 
became a space 
exclusively created 
by the knowledge 
receiver. 

!

Lizzie Öhrn Sagrelius
process?

Lizzie Öhrn Sagrelius
The who gets to decide the what
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6.4! Access and Benefit Sharing: attenuating or enhancing 
hierarchies?  

The main aim of this paper is to try to find an answer to the question Should Access and Benefit 

Sharing be considered a hierarchy attenuating institution or a hierarchy enhancing institution? 

Looking at the specific objectives of the Convention and access and benefit sharing the 

foundation of the institution seems to be closely connected with the description of a hierarchy 

attenuating institution. Hierarchy attenuating institutions should work to enable access to 

positive social value and other resources, which are typically restricted to dominant groups and 

unavailable to subordinated groups such as ethnic minorities (Pratto et al., 2006:276-277). 

Translated to the analysis in this paper it would read; ABS should work to enable access to 

positive social value and other resources, which are typically restricted to traditional knowledge 

receivers and unavailable to traditional knowledge holders. As mentioned earlier, at a quick 

glance ABS would appear to be a clear cut case of a hierarchy attenuating institution.  

 

However, if one acknowledges the internal power structures, which is underlined as a necessity 

by the theoretical discussions in this paper, it becomes clear that the answer to this question is 

not as straight forward as one could expect. As became clear from the thematic table above all 

three elements of injustice could be found in the TBGRI-Kani case and the Samoan-Mamala 

case. It would seem like ABS, in some cases, provides what could be described as external or 

superficial inclusion but with maintained internal injustice. Viewing ABS as an agreement-

making process, with deliberation as the main tool, it seems like the dominant cultural norms 

concerning how a process like this should be performed gets precedence. As discussed by 

Mansbridge (1990) deliberation can work to disguise domination. In that sense ABS could, in 

a worst case scenario be an instrument for hiding domination and power abuse, and 

consequently be considered as a hierarchy enhancing institution. However, ABS seems to 

provide a framework that can help to acknowledge the problems concerning biopiracy, 

proprietarian creed and unequal bargaining power. This acknowledgement seems to give rise 

to the external/superficial inclusion. Nevertheless, due to internal power structures it seems like 

it is the dominant stakeholder that gets to set the rules anyhow. It becomes the knowledge 

receivers’ perception of how to avoid injustices, biopiracy, and overcome the obstacles caused 

by unequal bargaining power, that applies. This was exemplified by the cases concerning the 
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issue of mis-representation. In both cases the ABS-processes became spaces entirely created by 

the knowledge receivers.  

 

This reflects the idealization of public sphere deliberation discussed above (Cohen, 1997 in 

Holdo, 2014:52). Even with the unequal power balance confirmed, the confidence in carefully 

designed institutions support the trust in ABS in spite of an imperfect and unequal context. ABS 

is presented as a space where the stakeholders can partake “as if” they where equals (Fraser, 

1990). On that premise ABS could certainly be considered a hierarchy attenuating institution. 

However, this is also one of the major weaknesses of this institutional framework. One of the 

key problems for participatory parity within ABS-processes, and therefore also main 

impediment for ABS to be viewed as a clear cut hierarchy attenuating institution, could be that 

it relies on the good will from the knowledge receivers. This in turn, based on the two cases 

presented above, results in ABS being used as an instrument for projects more similar to charity 

and corporate social responsibility.  

 

This maintained systemic inequality enables the knowledge receivers to, not only circumscribe 

the frame of the process per se, but also determine who should be recognized as a “true” rights 

holder. The 8th article of the Convention (2015) highlights the importance of the approval and 

involvement of the traditional knowledge holders. However, this approval and involvement 

becomes rather purposeless if it is preceded by mis-representation and mis-recognition. 

Moreover as discussed above mal-distributive issues can also lead to false approvals of ABS-

agreements. 

 

Based on the empirics in this paper it could be argued that ABS, to a very limited extent, enables 

access to positive social value and other resources for the traditional knowledge holders. The 

theoretical assumption of this paper, that participatory parity is necessary for ABS to be 

considered as a hierarchy attenuating institution still seems to hold. With that said it is not a 

valid conclusion that ABS therefore should be considered a hierarchy enhancing institution.  

Rather it should be argued that ABS is vulnerable to systemic, internal power structures and 

that complementary instruments and guidelines are necessary for ABS to reach the aim and 
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third objective of the Convention on Biological Diversity; to ensure the fair and equitable 

sharing of the benefits arising out of the utilization of genetic resources. The principle of 

participatory parity could be useful for this further development.  
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7! Conclusions 
The practices concerning commercialization of traditional knowledge has come a long way 

since the historic colonial encroachments. The Convention on Biological Diversity and access 

and benefit sharing have provided an institutional framework where the old power relations are 

questioned. However, this paper has showed that inequality still continues to hamper the 

evolvement of fair ABS-processes. Using theories regarding participation (Cornwall, 2000, 

2002; Fraser, 2009) and deliberation (Fraser, 1990) when analysing ABS-cases it becomes clear 

that ABS per se does not guarantee participatory parity of the traditional knowledge holders. 

Instead ABS could be viewed as an empty space where the strongest actor gets to establish the 

frame and rules of the game. To simply be let into this space is not the same as being co-creator 

of the space and thus not enough to make ABS an instrument for attenuating hierarchies. The 

two cases analysed in this paper seems to be cases of invited participation where the main 

function of the traditional knowledge holders is to rubberstamp an already market out process.  

 

Consequently, the step from neo-colonial practices such as incapacitation and de-politicisation 

of indigenous peoples and biopiracy is not as big as one could hope. As a starting point for the 

further development of ABS the three elements of injustice, mal-distribution, mis-recognition 

and mis-representation, should be taken into account in order for ABS to become a space where 

the traditional knowledge holders can claim their right to participation throughout the process. 

This conclusion could hopefully be valuable for the evaluation of other institutionally created 

spaces. Based on the findings of this paper, spaces where external inclusion is viewed as a 

guarantee for participatory parity, would be of great interest.  
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Appendix I: Interviewees 
The$TBGRI)Kani$case:$

Interviewee)A1)–)Male,)Former)employee)at)the)Kerala)Institute)for)Research)Training)and)
Development)of)Scheduled)Castes)and)Scheduled)Tribes,)Kerala,)India.))

Interviewee)A2)–)Male,)Former)employee)at)the)Kerala)Institute)for)Research)Training)and)
Development)of)Scheduled)Castes)and)Scheduled)Tribes,)Kerala)India.))

Interviewee)A3)–)Male,)Employee)at)the)Centre)for)Research)and)Education)for)Social)
Transformation,)Kerala,)India))

Interviewee)A4)–)Female,)Legal)representative)from)the)NGO)Natural)Justice)

Interviewee)K1)N)Male,)Plathi)Healer)(Physician)))

Interviewee)K2)N)Male,)Plathi)Healer)(Physician)))

Interviewee)K3)N)Male,)Tribal)extension)officer))

Interviewee)K4)N)Male,)Plathi)Healer)(Physician)))

Interviewee)K5)N)Male,)Former)secretary)board)member)in)the)Kerala)Kani)Samudaya)Kshema)
Trust.))

Interviewee)K6)N)Female,)working)with)road)maintenance)for)the)Forest)Office.))

Interviewee)K7)N)Female,)domestic)worker��

Interviewee)K8)N)Female,)domestic)worker��

Interviewee)K9)N)Female,)Panjayat)ward)member))

Interviewee)K10)N)Male,)Former)board)member)in)the)Kerala)Kani)Samudaya)Kshema)Trust.))

Interviewee)T1)N)Male,)Holding)key)position)at)the)TBGRI)with)great)insight)into)the)case.))

)

The$Samoan)Mamala$case:$

Interviewee)R1N)Male,)Representative)from)the)South)Pacific)Regional)Environment)Program)

Dr)Paul)Cox)N)Traditional)knowledge)receiver$

$

 



!
!

61!

Appendix II: The 2012 study on ABS 
The previous study on ABS, Access and Benefit Sharing: A valid instrument for compensation? 

which was completed in 2012 was focused on the Kani-TBGRI case. The study was 

concentrated on the internal processes within the Kani-community and aimed to answer the 

following question:  

In what regard has the access and benefit sharing agreement on the commercial development 
of Arogyapaacha affected the people of the Kani tribe in Kerala?  

Four sub-questions were used to answer the main research question: 

Who has been involved in the agreement making and how has the agreement making process 
been perceived among the key actors in this case? 

Can the process of the agreement making in this case be a model for further development of 
the ABS-model? 

How has the commercialization affected internal relationships and structures among the 
Kani?  

Are there any external conflicts with other tribes claiming right to benefits from the 
commercialization? 

 

The 2012 study was more focused on the isolated event and meeting between TBGRI and the 

Kani community, whereas the aim of the current study is to take a step back and view ABS as 

an institution. The former study has nevertheless been of great help for understanding which 

issues that needed further investigation and with providing material for the current study as 

well. The current study could thus be viewed as a continuation of the previous study and as a 

form of knowledge accumulation.  The main findings from the 2012 study showed that the key 

actors of the case had very different perceptions about whether or not the case should be seen 

as a success or not. It was also shown that inequality hampered the process of agreement making 

and it was concluded that further research is needed concerning the process rather than the 

outcome of ABS.  

 

 


