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               Abstract  

In 2014, the Swedish government announced its intentions to conduct an outspoken feminist for-

eign policy. In the years that have followed that same government have applied legislation and 

policy in the refugee and asylum area that are inconsistent with some aspects of that policy. The 

purpose of this thesis is to lay bare some of those inconsistencies. It entails a critical analysis of 

the Law on temporary limitations to the possibility of being granted a residence permit in Swe-

den (2016:752), the EU-Turkey Deal as well as the male-network criteria. By applying a femi-

nist legal perspective in the analysis, this thesis will highlight how these laws and policies have 

gendered implications. The material consists of the legislation and policies in question as well as 

multitude of reports and statistics aimed at illustrating the consequences of the three chosen ex-

amples. The purpose is not to present a complete view of the asylum-seeking process and the 

laws and policies that effects it but rather to show how the examples analysed here present in-

consistencies in relation to the feminist foreign policy. This thesis also places those inconsisten-

cies in a larger context as it poses questions on both inclusion and exclusion in the Swedish fem-

inist ‘project’ as well as places them within the narrative of criticism aimed at the one-sidedness 

of the wider human rights project.  

 

Den svenska regeringen presenterade år 2014 den nya feministiska utrikespolitiken. Sedan dess 

har samma regering implementerat lagar och genomdrivit policy inom flykting- och asylområdet 

som är närmast motsatser till delar av denna politik. Syftet med denna uppsats är att synliggöra 

dessa motsägelser. Uppsatsen inkluderar en kritisk analys av Lag (2016:752) om tillfälliga 

begränsningar av möjligheten att få uppehållstillstånd i Sverige, samarbetet mellan EU och Tur-

kiet avseende flykting- och migrationsfrågor samt användningen av kriteriet gällande manligt 

nätverk inom svensk asylrätt. Analysen görs ur ett genusrättsvetenskapligt perspektiv för att be-

lysa hur dessa valda exempel får olika konsekvenser ur ett genusperspektiv. Materialet i uppsat-

sen består av lagtexter och policys, samt ett antal rapporter och statistik som får illustrera konse-

kvenserna av de tre valda exemplen. Syftet är inte att ge en komplett översikt av asylprocessen 

ur ett genusperspektiv, utan exemplen har valts för att de illustrerar de motsägelser de utgör i re-

lation till den feministiska utrikespolitiken. Dessa påvisade motsägelser används sedan i dis-

kussion med bredare perspektiv. Dels genom att utgöra grund för ett resonemang om vilka indi-

vider som inkluderas i det svenska feministiska ’projektet’ samt att de får illustrera delar av ak-

tuell problematik ikring kritiken mot mänskliga rättigheter som ett enkelriktat projekt.   
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                                     1. Introduction  
 

The EU must lead by example. To be credible, we need to show that there  

is a link between our internal and external action and that we apply a gender 

perspective when we build our organisations, form our negotiating teams 

and staff our missions. 

                Margot Wallström 1 

1.1 Background 

 

In 2014 Sweden’s Minister for Foreign Affairs Margot Wallström announced that the country 

intended to be the first in the world to implement an outspoken feminist foreign policy.2 Its pur-

pose was to contribute to concrete results which strengthens both equality as well as women’s 

and girls’ full enjoyment of human rights across the globe.3 It entails promoting women’s repre-

sentation and participation in politics, advocates women’s rights as human rights as well as pro-

tection from sexual and gender-based violence and aims towards a more gender-sensitive distri-

bution of global income.4 This went hand in hand with newly elected Prime Minister Stefan 

Löfven announcing that the country now had “the first feminist government in the world.”5  

 The newly adopted policy did not however directly include migration- and refugee 

policy. Migration- and refugee policy does nevertheless fit in with other governing policy such 

as the Policy for Global Development and in the overarching strategy for working with equality 

within the government.6 The strategy clarifies that any proposals, including legislative and 

guideline proposals, should be analysed from an equality perspective as well as account for the 

possible consequences for all genders respectively.7  

 A little more than a year after the announcement of Sweden’s new feminist foreign 

policy, the government announced changes in the migration- and refugee policy area.8 Referring 

to the fact that Sweden received a record number of asylum-seekers in 2015 and the ‘strain’ this 

supposedly meant for the Swedish asylum system, the government proposed several changes in 

                                                           
1 Margot Wallström, speech, Government Offices of Sweden, Feminist foreign policy, http://www.government.se/government-

policy/feminist-foreign-policy/ (accessed, 2017-03-10) 
2 Government Offices of Sweden, Swedish Foreign Service action plan for feminist foreign policy 2015-2018 including focus 

areas for 2016, December 2015, retrieved 2017-05-03 from http://www.government.se/information-material/2015/12/swedish-

foreign-service-action-plan-for-feminist-foreign-policy-20152018-including-focus-areas-for-2016/ 
3 Ibid 
4 Aggestam, K and Bergman-Rosamond, A, ‘Swedish Feminist Foreign Policy in the Making: Ethics, Politics, and Gender’, Eth-

ics & International Affairs, 30, no.3 (2016), pp.323-334, p.325 
5 Government Offices of Sweden, A Feminist Government, http://www.government.se/government-policy/a-feminist-govern-

ment/ (accessed 2017-03-10) 
6 Poh-Janrell, Jessica, editor, ’Hur Feministisk är Sveriges Utrikespolitik?”, report by Concord Svenska & europeiska CSO:er 

för global utveckling Sverige, Stockholm, 2016, retrieved 2017-01-25 from http://www.concord.se/wp-content/uploads/hur-

feministisk-ar-svensk-utrikespolitik-concord-2016.pdf 
7 Ibid., p.25 
8 Government Offices of Sweden, http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-

mojligheten-att-fa-uppehallstillstand-i-sverige/, 2016-04-06 (accessed 2017-01-15) 

http://www.government.se/government-policy/feminist-foreign-policy/
http://www.government.se/government-policy/feminist-foreign-policy/
http://www.government.se/government-policy/a-feminist-government/
http://www.government.se/government-policy/a-feminist-government/
http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-mojligheten-att-fa-uppehallstillstand-i-sverige/
http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-mojligheten-att-fa-uppehallstillstand-i-sverige/
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order to significantly reduce the number of refugees and asylum-seekers arriving as well as be-

ing granted residence permit in Sweden.9 One of the proposed changes was new legislation in 

the form of a temporary law that would apply for 3 years and bring down Swedish asylum regu-

lation to the EU minimum level.10 The Law on temporary limitations to the possibility of being 

granted a residence permit in Sweden (2016:752)  (hereafter referred to as ‘the Temporary law’) 

includes issuing temporary residence permits for all persons in need of protection (except quota 

refugees), limited rights to family reunification as well as removing the ability to receive resi-

dence permits for those belonging to the category of persons ‘otherwise in need of protection’.11  

 Several NGOs and civil society organisations criticised the proposal from a feminist 

perspective in particular, noting how issues surrounding border controls, identification require-

ments and family reunification restrictions would disproportionately affect asylum-seeking and 

refugee women.12 Concord released the report ‘How Feminist is Sweden’s Foreign Policy’ as a 

response to the proposals and argued that the new legislation would have devastating conse-

quences for girls, women and LGBTQI persons in particular.13 The report covered several as-

pects of Sweden’s new foreign policy, leveraging criticism within the fields of development, 

peace and security, trade, and environment and climate policy. Margot Wallström responded to 

the report, stating that she welcomed the opportunity to discuss Sweden’s feminist foreign pol-

icy as well as possible ways to develop it.14 She touched upon several of the aspects of Con-

cord’s report with one obvious exception; the criticism leveraged in the report within the field of 

migration-and refugee policy.  

 The Swedish government would instead continue to implement legislation and policy 

within the refugee and asylum area, including the country’s part in the implementation of the 

EU-Turkey Deal. In addition to these changes, the Swedish Migration Board as well as Migra-

tion Court continues to use the male network criteria in assessments of grounds for protection 

for women asylum-seekers.15 

 

 

                                                           
9 Government Offices of Sweden, http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-

mojligheten-att-fa-uppehallstillstand-i-sverige/, 2016-04-06 (accessed 2017-01-15) 
10 Government Offices of Sweden, Government proposes measures to create respite for Swedish refugee reception, 2015-11—

24, http://www.government.se/articles/2015/11/government-proposes-measures-to-create-respite-for-swedish-refugee-reception/ 

(accessed 2017-04-01)  
11 Ibid 
12 Aggestam and Bergman-Rosamund, 2016, p.328 
13 Poh-Janrell, p.25 
14 Government Offices of Sweden, Tal i Riksdagen: Hur Feministisk är Sveriges utrikespolitik?, http://www.rege-

ringen.se/tal/2016/03/tal-i-riksdagen-7-mars-om-hur-feministisk-ar-sveriges-utrikespolitik/, (accessed 2017-03-10) 
15 Ghavidel Rostami, Elica, ’Kvinnors asylskäl – betydelsen av manligt nätverk’,  Juridisk Publikation, nr 1/2016, pp.175-189 

http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-mojligheten-att-fa-uppehallstillstand-i-sverige/
http://www.regeringen.se/pressmeddelanden/2016/04/forslag-om-att-tillfalligt-begransa-mojligheten-att-fa-uppehallstillstand-i-sverige/
http://www.government.se/articles/2015/11/government-proposes-measures-to-create-respite-for-swedish-refugee-reception/
http://www.regeringen.se/tal/2016/03/tal-i-riksdagen-7-mars-om-hur-feministisk-ar-sveriges-utrikespolitik/
http://www.regeringen.se/tal/2016/03/tal-i-riksdagen-7-mars-om-hur-feministisk-ar-sveriges-utrikespolitik/
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1.2 Purpose and research questions 

Feminist legal theorists engaged in refugee legislation have long brought attention to how the 

male experience has been the basis for international as well as national refugee legislation, as I 

will show in the initial chapters of this thesis. From gender being entirely left out of the refugee 

definition as a ground of protection to understandings of gender-based violence, feminists have 

shown how law and policy has failed historically to expand the refugee definition beyond the 

experience of the heterosexual adult man.16  

 The purpose of this thesis is to critically analyse three examples of current Swedish 

refugee and asylum legislation and policy from a feminist perspective. The purpose is not to es-

tablish applicable law but rather, by applying feminist legal theory in my analysis, show the 

ways in which the consequences of these laws and policies have gendered implications that ef-

fect women’s ability to seek and be granted asylum in Sweden. They do not give the full view of 

the asylum-seeking process or legislative framework and that is not my intention with this thesis 

either. 

 Based on some of the previous feminist scrutiny into refugee legislation and policy, 

this thesis starts from a hypotheses that some aspects of this legislation and policy constitutes an 

inconsistency in relation to the country’s outspoken feminist foreign policy conducted by the 

‘world’s first feminist government’. As mentioned in the introduction it is stated in the govern-

ment’s strategy for working with gender equality that all proposals, including legislative and 

guideline proposals should consider any possible consequences for all genders. Yet as the exam-

ples in this thesis aim to show, it appears Sweden’s feminist ‘project’ is in fact beyond reach for 

many refugee and asylum-seeking women.  

 It is neither rare or surprising that a country has inconsistencies between its domestic 

and foreign policy. But when put in a larger framework of a discussion on “the West as a fore-

runner of human rights”, it important to highlight instances where there is disruption to that nar-

rative.17 Whilst promoting human rights for women and girls abroad, there is an contradiction 

with the way how women have their refugee rights and human rights negated in the Swedish 

asylum system. Scholars such as Nivedita Menon have criticised the ways in which the ‘human 

rights project’ is a one-way project where “international pressure in the present context can only 

mean pressure on the states of the South by those of the North”.18 The hypotheses presented in 

                                                           
16 Bexelius, M, Asylrätt, kön och politik – En handbok för jämställdhet och kvinnors rättigheter, Visby: Books-On-Demand, 

2008, p.61 
17 MacManus, V, ‘We are not Victims, we are Protagonists of this history: Latin American Gender Violence and the Limits of 

Women’s Rights as Human Rights’, International Feminist Journal of Politics, 01/2015, Vol.17, Issue 1, pp.40-57, p.41 
18 Menon, N, Recovering Subversion: Feminist Politics Beyond the Law, Chicago: Permanent Black, 2004, p. 223 
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this thesis that there is a rather striking contradiction between conducting a feminist foreign pol-

icy aimed at ‘liberating’ women elsewhere and at the same time implementing legislation and 

policy domestically that actively discriminates women appears to fit into that narrative.  

 What this inconsistency effectively does offer is a starting point to ask wider questions 

about who is included and excluded in Sweden’s feminist project as a whole as well as highlight 

ways in which legislation and ‘rights-speak’ can be insufficient as a tool for equality and justice. 

The aim of this thesis is therefore somewhat threefold as the intention is to use these the feminist 

legal analysis of these examples of legislation and policy in order to put them into a larger con-

text. This thesis therefore poses the following research questions: 

 

1. Based on feminist legal theory, what are the consequences of these selected examples of Swe-

dish refugee and asylum legislation and policy?  

2. Based on an assumption that there is an inconsistency between Sweden’s foreign policy and 

legislation and policy in the refugee and asylum area, how can we interpret the implementation 

of these policies in terms of who is and isn’t included in Sweden’s feminist ‘project’?  

3. What can the implementation of these laws and policies tell us regarding a wider discussion 

on ‘the West as the forerunner of human rights’ and women’s rights in particular? 

 

1.3 Material 

I have chosen three examples of legislation and policy that currently impact women’s possibility 

to seek and be granted asylum in Sweden: ‘the Temporary law’, the EU-Turkey Deal and the 

male-network criteria. The material consists of the legislation and policy itself as well as reports 

from NGOs and bodies that reflect the particular implications this legislation and policy have for 

women. I will also analyse statistics from the Swedish Migration Board as well as the considera-

tions submitted by various institutions and organisations regarding law proposals or policies. 

My material has been selected based on its ability to shed light on what the actual implications 

are for female asylum-seekers and refugees despite the law or policy itself being seemingly gen-

der- neutral. The size and scope of this thesis has also had an impact on the chosen examples of 

legislation and policy as well as the materials that are used to illustrate them, in the sense that 

there are far more materials that could have been incorporated.  
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1.4 Theoretical introduction  

This thesis is grounded in a critical feminist theoretical perspective, and in feminist legal theory 

in particular. Feminist legal theory “have and continue to have as a starting point to describe, ex-

plain and understand women’s legal position, with a particular focus on improving women’s po-

sition in legislative terms as well as in society as a whole”.19 It is a critical perspective of the law 

itself as well as its sources.20 There will be a more detailed theoretical discussion further on but 

it is important to present some basic premises of the field, as well as what it is in fact a critical 

perspective of. 

 Traditional legal methods has long been the standard in the study and theory of the 

law.21 Their main task is to interpret and put into practice applicable law with the goal of sup-

plying case law and the law and legal framework is usually taken for granted from the start of 

any analysis.22 The task of determining applicable law for both researchers and jurists demands 

that there is a cohesive view of what sources of law applies which in turn means that the choice 

of sources of knowledge is limited to what is deemed to be authoritative legal sources.23  Often 

this is treated as a given which does not have to be proven at the start of any analysis or study.24 

In Swedish tradition those sources include legislation, preparatory work, case-law and legal doc-

trine, however those that practice law as well as researchers do also tend to use other text as the 

law can be expressed in many other sources outside of those that are deemed to be legal 

sources.25 It can be summarised that the focus is on finding knowledge in the law itself.26  

 Within critical perspectives of the law on the other hand, out of which the feminist 

perspective is one, limitations regarding the subject itself as well as selection of method and the-

ory cannot be accepted within these predetermined boundaries.27 It is quite the contrary, nothing 

is taken for granted.28 The Critical Legal Studies (CLS) movement was officially started in the 

late 1970s but has roots back to the 1960s.29 It draws from a multitude of disciplines and philo-

sophical trends in order to attempt to undertake a deconstruction of rights-discourse and the 

law.30 The main point of departure for critical perspectives from more mainstream legal scholar-

ship is the recognition of the social context in which legal scholarship and education takes 

                                                           
19 Gunnarsson, Å and Svensson, E, Genusrättsvetenskap, Lund: Studentlitteratur, 2009, p.102 
20 Ibid, p.91 
21 Ibid 
22 Ibid 
23 Ibid, p.93 
24 Ibid 
25 Ibid 
26 Ibid, p.95 
27 Ibid, p.99 
28 Ibid 
29 Menon, p. 43 
30 Ibid, p.42 
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place.31 The starting point for research therefore questions, accounts for and problematizes the 

law’s relationship to society as a whole.32 A critical perspective consequently also means that 

there is a possibility and a way to move away from assumptions in order to reach new 

knowledge that in turn can lead to change.33 Unlike mainstream legal scholarship “CLS contests 

the existence of context-free, universal standards untainted by ideological prejudgements and 

outside of power struggles and political conflict.”34 Now, any critical perspectives that rejects 

the notion that the law can be neutral or objective and puts law in a wider context within society 

falls under this heading of CLS.35 Feminist legal theory is one of these critical perspectives but 

unlike others it focuses on the assumption that gender has an impact on our understanding of the 

world, our social reality, how the law is constructed and limited as well as how it is applied and 

how jurisprudence is developed.36 Feminist legal theory assumes that the law itself and 

knowledge surrounding law is contextual as well as socially constructed.37 It is understood as an 

intricate system of norms which is shaped by assumptions, values and perceptions that turn in to 

language, principles and rules.38 It rejects the possibility of objective knowledge and a coherent 

and neutral legal system. These interests and power structures in turn are reflected in the law and 

its application.39 

 It is crucial to note however, that despite the fact that the law is the main site of analy-

sis, feminist legal theory is focused around the emphasis that the law is not separate from other 

areas of social and political life but instead, that very assumption is one of the main aspects of 

the law that is repeatedly questioned.40 Therefore, the role of feminist legal theory is to insist 

upon more of a fluidity between the law and other social and political aspects, which is also the 

case with this thesis.41 This also means that as in most feminist legal scholarship, theory and 

method are closely connected and the research isn’t separated into merely focusing on the appli-

cable law or legal theory.42  

 

 

 

 
                                                           
31 Menon, p. 42 
32 Gunnarson and Svensson, p.99 
33 Ibid 
34 Menon, p.43 
35 Ibid, p.43 
36 Gunnarson and Svensson, p.101 
37 Svensson, E, ’Genusrättsvetenskap och juridiska metoder’ i Juridisk Metodlära, Korling F and Zamboni, M (ed), Lund: Stu-

dentlitteratur, 2013, pp.273-312, p.282 
38 Ibid 
39 Ibid, p.303 
40 Davis, M and Munro, V (ed.), The Ashgate Research Companion to Feminist Legal Theory, New York:Routledge, 2013, p.1  
41 Ibid 
42 Gunnarsson and Svensson p.129 
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1.5 Method 

 

Katherine Bartlett argues that “a question becomes a method when it is regularly asked.”43 For 

feminists across a multitude of disciplines that entails a regularly asked question or set of ques-

tions which are designed to “identify the gender implications of rules and practices which might 

otherwise appear to be neutral or objective”44. This thesis will do just that, identify some of the 

gender implications of Swedish refugee- and asylum legislation and policy. The most important 

characteristic in terms of method relates to that important connection between law and social re-

ality.45 The way to identify the gender implications in legislation or policy that appear neutral or 

objective is to look at how they play out in practice in terms of the impact they have in a reality 

that is in fact gendered. It entails conducting a critical analysis of the ways in which current 

rules represent social power structures and instead show missing points of view.46 I will apply 

this method when analysing my examples by highlighting possible missing points of view. I will 

focus on the effects of legislation and policy and their practical function rather than merely es-

tablish applicable law. This in turn will emphasise the ways that there is a gap between legisla-

tion and policy and the practical reality, i.e. what outcome the legislation and policy in question 

has. As Bartlett argues, the objective is to ask questions about the “gender implications of a so-

cial practice or rule: have women been left out of consideration? If so, in what way; how might 

that omission be corrected?”.47 It entails examining how the law has failed to take experiences 

that particularly effect women into account when formulating a law or when implementing said 

law. The reasons for why the law effects women in general or a particular group of women can 

be varied and multifaceted but the main issue is that certain features of the law may either be 

non-neutral generally or in some cases specifically ‘male’.48  

 I will first give an overview of the theoretical framework on which my analysis will 

be based. This is then followed by the cases or examples where I will use the stated variety of 

materials to show the gendered implications of these laws or policies. These implications will 

then be analysed from a feminist legal perspective. Finally this is concluded in a critical discus-

sion based on the result of my analysis.  

                                                           
43 Bartlett, K, ‘Feminist legal method’, Harvard Law Review, Vol.103, No.4, 1990, pp.829-888, p. 837 
44 Ibid, p.837 
45 Svensson, 2013, p.301 
46 Bartlett, p.832 
47 Ibid 
48 Ibid  
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As mentioned, the goal of this thesis is not to account for every law or policy that effects an asy-

lum application in Sweden. My examples have been chosen because they the feminist legal the-

ories aimed at laying bare how seemingly gender-neutral legislation and policy have implica-

tions when applied in practice in a social context which is gendered. They have also been chosen 

as they constitute examples which forms my hypotheses of an inconsistency between Sweden’s 

feminist foreign policy and in the refugee and asylum area. The analysis of my chosen examples 

enable me to both illustrate some of the main aspects of feminist legal theory but also to gain 

knowledge to highlight wider discussions in relation to my research questions.  

  

1.6 Previous research  

 This thesis joins the growing body of scholarship that questions the narrative of Swe-

den’s feminist foreign policy as well as the bigger issue of Sweden’s identification as a bastion 

of gender equality. In their book Challenging the myth of gender equality in Sweden, Lena Mar-

tinsson, Gabriele Griffin and Katarina Giritli Nygren stress “that while gender equality as a 

mythical Swedish success story has become a mantra nationally as well as internationally, this 

cherishing of the gender-equality norm is also highly problematic.”49 They fully acknowledge 

that the ‘gender-equality mantra’ in Sweden has produced opportunities for some women but at 

the same time there are several “examples of how the hegemonic normative reiterations of gen-

der equality in the national Swedish imaginary and beyond are stabilised and challenged by the 

actualities of everyday life of people in Sweden”50.  

 This thesis is an attempt to bring attention to, what I argue, is one such area where that 

image of gender equality appears to be challenged. Chandra Talpade Mohanty has emphasised 

how there is a danger in focusing on women as one group with one experience in various con-

texts as it works as an othering of stories and narratives outside of that assumed centre.51 As she 

describes it “the phrase ‘women as a category of analysis’ refers to the crucial assumption that 

all women, across classes and cultures, are somehow socially constituted as a homogenous 

group identified prior to the process of analysis.”52 By assuming that the Swedish feminist ‘pro-

ject’ has a cohesive view of the category of women, I argue we fail to see other power structures 

at play as my examples will show.  As Martinson et.al highlight, the mythical success story of 

                                                           
49 Martinsson, L, Griffin, G and Giritli Nygren, K (ed), Challenging the myth of gender equality in Sweden, Bristol: Policy Press, 

2016, p.1 
50 Ibid, p.8 
51 Mohanty, C, Feminism Without Borders: Decolonizing Theory, Practicing Solidarity, Durham: Duke University Press, 2003, 

p.3 
52 Ibid, p.22 
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gender-equality in the context of for example Sweden’s feminist foreign policy works to make 

invisible stories which don’t fit into that narrative.  It can be said that by using the label ‘femi-

nist’ in relation to its foreign policy it can in fact assume a definition of ‘woman’ or ‘women’s 

experience’ that can work in a way that is excluding.53 Mohanty argues that the way of moving 

beyond simplified and white, Western feminist scholarship is to look at local stories of historical 

specificity and that “it is only by understanding the contradictions inherent in women’s location 

within various structures that effective political action and challenges can be devised.”54  This 

thesis draws inspiration from this body of work when questioning who exactly is and isn’t in-

cluded in the notion of Sweden as a country of gender equality and the mechanisms that render 

stories outside of that success story invisible. 

 As will be illustrated in following chapters, feminist engagement with refugee law and 

policy goes back decades. When it comes to feminist engagement with Swedish legislation and 

politics in particular Maria Bexelius book Asylrätt, kön och politik – En handbook för jä-

mnställdhet och kvinnors rättigheter offers an overview as well as a practical tool for legal prac-

titioners that represent women and girls in the Swedish asylum process.55 It also offers a starting 

point for research in understanding the legislation that regulates the Swedish asylum process as 

well as the various ways in which gender effects an asylum application. Åsa Gunnarson and 

Eva-Maria Svensson’s book Genusrättsvetenskap offers an overview on feminism within the 

law and how to work with it as a research perspective when creating jurisprudence.56  

 Recently more work has appeared that looks at different aspects of Sweden’s feminist 

foreign policy and some of the questions and criticism it has given rise to. Karin Aggestam and 

Annika Bergman-Rosamund for example in their study ‘Swedish Feminist Foreign Policy in the 

Making: Ethics, Politics, and Gender’ show some points that are very relevant to this thesis, 

where they point out the contradictions between the feminist foreign policy and the Swedish 

government’s reaction to the 2015 ‘migration crisis’.57  

 Others such as Maja Sager have looked at gendered aspects of deportability in Sweden 

in particular and place emphasis on the fact  that “the generally restrictive development in Swe-

dish and EU asylum and refugee migration policies comes down hard on everybody seeking 

asylum or residence permit -regardless of their gender”, gender along with other aspects such as 
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nationality, “race” and sexuality along with the political climate in both the country of origin 

and the destination is still an organizing principle in these policies.58 Perhaps even more cru-

cially, she highlights how these policies have “contradictory, asymmetrical, and sometimes arbi-

trary consequences”.59  

 Hanna Wikström has offered relevant work on what she refers to as the “discretionary 

space” in the asylum process in Sweden and the status given to the applicants own narrative and 

credibility assessments in gender-related persecution cases in particular.60 Pointing to the con-

siderable critique that has been aimed at the way in which “human-rights-based arguments are 

used extensively to condemn ‘barbaric’ or ‘primitive’ practices occurring in non-Western states, 

but not to protect victims of such practices who are seeking refuge in the West”, her work offers 

context to discussions later on in this thesis. 61  

 

1.6 Framework and limitations 

In this thesis I will use the term Sweden’s feminist ‘project’ as an umbrella terms for both its 

feminist foreign policy as well as its claim as ‘the world’s first feminist government’. Also, a 

clarification on what is to be included in the term gender in this thesis. For the purpose of clarity 

in terms of what the United Nations refers to as gender in its conventions and guidelines it 

states: 

              Gender refers to the relationship between women and men based on  

              socially or culturally constructed and defined identities, status, roles  

              and responsibilities that are assigned to one sex or another…Gender is not   

              static or innate but acquires socially and culturally constructed meaning  

              over time.62 

 

This shows how vast and encompassing a term it is in the asylum-seeking process and how 

many angles it can include. Therefore there are a few assumptions that it is important that the 

reader take with them when reading this thesis. One is an understanding that terms like ‘gender’ 

and ‘woman’ are not uniform categories and that the effect of legislation and policy is also de-

pending on other power structures such as ethnicity, class and sexuality for example. It is to be 
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understood as something socially constructed which is linked to relations of power.63 In the case 

of this thesis the term ‘woman’ should be read widely and inclusively and include anyone who 

identifies with the term.64 It is also not the intention to accept a gender binary in which there are 

only men and women and where possible I will refer to all genders rather than both. Unfortu-

nately, the framework in which this thesis is set is severely lacking in its ability consider the ex-

perience of non-binary persons. Also important to note is, as Åsa Gunnarsson also highlights, 

arguing that the law is based on a male norm, does not mean to say that the norm privileges all 

men or that it reflects all men’s lived experiences. 65 It also doesn’t mean that no women fit into 

the norm. It merely means that a certain law or policy is shaped from a typical male perspective 

or reflects men’s experiences to a greater extent.66  

 As Maria Bexelius has emphasised; to have a gender perspective on refugee legisla-

tion means to analyse the refugee definition and engage the asylum process with an understand-

ing that norms around gender effects the conditions of all people’s lives, actions, thought pat-

terns and opinions.67 There are several ways in which men are disadvantaged in terms of refugee 

policy and legislation. Critics such as Hebab H. Farrag have highlighted how the gender binary 

is damaging to men as well within the refugee context.68 This is also the case in Swedish refugee 

legislation and policy in relation to gender. As an example it is deemed by the Swedish Migra-

tion Board to be more reasonable to deny asylum to and refer single, able-bodied men to internal 

flight alternatives to conflict areas such as Afghanistan than it is women.69 These are all exam-

ples of how gender norms effect refugee and asylum policy. However, this thesis will focus par-

ticularly on what is expressed in Sweden’s feminist foreign policy in terms of  ‘increasing the 

respect for women and girls human rights’.  

 There is also no attempt in this thesis to try to give an account of the experience of ref-

ugee women in Sweden or the asylum-seeking process as a whole. My goal is rather to analyse 

the policy and legislation for its shortcomings in terms of taking a multitude of women’s experi-

ence into account.  I fully acknowledge some of the limitations to this thesis in terms of how it is 

inadequate in its ability to take into account a multitude of perspectives in relation to gender. 

There are several perspectives on the effect of Sweden’s refugee policy and legislation that are 
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in dire need of attention, including what implications it has for LGBTQI rights, children’s rights 

as well as for different groups based on country of origin for example.                                                                

This thesis will not go into detail on the various grounds of protection (though they will be 

briefly overviewed) that often effect women’s ability to gain asylum based on gender- related 

persecution as this is also beyond the reach of this thesis. Instead the examples and materials 

chosen are the legislation or policy itself in order to identify gaps where women are effected 

negatively regardless of whether gender-related persecution is the basis of their application or 

not. 

 

1.8 Disposition  

This thesis starts with a chapter where I will outline the legal framework in which this thesis is 

set. It focuses specifically on legislation and policy which regulates the context surrounding 

gender in general and women’s rights in particular. 

Chapter 3 then follows with a closer look at how feminists have engaged with that legislation 

and policy in order to broaden the refugee definition to open it up to interpretations of gender 

which has worked both to improve upon it but also to present new challenges in the field.  

In Chapter 4 I will present feminist legal theory in general and the specific feminist theories 

that are relevant in the analysis in this thesis in particular.   

Chapter 5-7 make up the analytical portion of this thesis in terms of that I present my examples 

of Swedish refugee and asylum legislation and policy that I argue are inconsistent with the Swe-

dish feminist project. Each chapter consists on a background section followed by a presentation 

on the implications of the law or policy and is then concluded with an analysis from a feminist 

legal perspective.  

I will then bring the results of analysis in these chapters in a discussion in Chapter 8 where I 

put this into broader perspective and answer the questions I have laid out in the introduction.  
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                           2. Gender and Refugee Law and Policy 

 

In this chapter I will outline the relevant aspects of international refugee protection regime as 

well as Swedish legislation in the area. It will specifically focus on gender and women’s rights 

within asylum legislation in order to give context to the legislation and policy discussed in the 

following chapters.  

 The right to obtain protection against being returned to a country where a person risks 

serious violation of their human rights, without discrimination, is regulated by several interna-

tional, regional and national conventions and laws.70 How they are interpreted locally has a large 

impact on whether or not women’s rights are respected in various contexts.71 The regulations 

both internationally and in Sweden are too vast in scope to cover in totality within this thesis. 

But it is necessary to give a brief overview of the most crucial legislative and regulatory aspects 

to gain an understanding of the framework.  

 

2.1 The Convention Relating to the Status of Refugees (1951) and UNHCR Guidelines 
 

               For the purposes of the present Convention, the term "refugee" shall apply to  

              any person who:.. owing to well-founded fear of being persecuted for reasons of  

              race, religion, nationality, membership of a particular social group or political  

              opinion, is outside the country of his nationality and is unable or, owing to such fear,  

              is unwilling to avail himself of the protection of that country; or who, not having a   

              nationality and being outside the country of his former habitual residence as a result  

              of such events, is unable or, owing to such fear, is unwilling to return to it.72 

 

Gender as an overt ground for protection is absent under the 1951 Convention Relating to the 

Status of Refugees (henceforth the Refugee Convention) as well as its Protocol.73 Instead deci-

sions relating to “sex and gender claims are at the interpretive discretion of signatories to the 

Convention, who are encouraged to read it in concert with other key UN treaties” such as the 

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)  and 

UN Guidelines.74 United Nations High Commissioner for Refugees (UNHCR) has the responsi-

bility to ensure that the convention is followed. Their policy documents are a source of law that 

offers guidance for states and their authorities.75 Central to the interpretation of the refugee defi-

nition (both international and national definition) is the UNHCR Handbook and Guidelines on 
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Procedures and Criteria for Determining Refugee Status, Guidelines on International Protection: 

Gender-Related Persecution (hereinafter referred to as the Gender Guidelines), Guidelines on 

International Protection: Membership of a Particular Social Group (hereinafter referred to as the 

PSG guidelines) as well as additional guidelines.76  

 The Refugee Convention remains the most central document in the refugee policy area 

and should be implemented without discrimination relating to gender. 77 This is clarified in both 

the Gender Guidelines as well as the PSG Guidelines (women’s gender-based asylum claims are 

in most cases viewed under the scope of ‘membership of a particular social group’ as will be 

discussed further on).  As critics such as Maria Bexelius have highlighted however, time has 

shown with increased clarity that it was shaped with the adult, heterosexual man as the norm.78 

This norm has meant that the refugee definition has been shaped and interpreted with the view 

of the heterosexual man and the human rights violations and political activity that often comes 

with him.79 As Bexelius highlights, women, children and LGBT persons whose reason for seek-

ing asylum sometimes varies from that norm has not received the same conditions to obtain ref-

ugee status.80 This has been increasingly acknowledged by UNHCR and other actors in the last 

few decades and led to some changes to acknowledge this unbalance, as we will see in the fol-

lowing chapter. 

 Efrat Arbel and others have pointed out that the Gender Guidelines do both more and 

less than would have been the case if sex or gender was added as a protection ground in the refu-

gee definition.81 Less in the sense that they are less law-like and their legal status internationally 

are at zero (this does vary from state to state). At the same time they do more in the sense that 

they spell out, in varying degrees, what it actually means to take the persecution of women fac-

ing gender-related persecution seriously.82 They address evidence and procedure, credibility and 

culture which is a more through addition than merely adding the word gender to the refugee def-

inition.83  

 In order to describe the norms surrounding gender and its impact on reasons for seek-

ing asylum a number of terms have been established within international refugee legislation that 

                                                           
76 Ibid, Also - UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution within the Context of Article 
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relevant in order to understand how discussions on gender-based persecution is formulated.84 

Gender-related persecution refers to persecution that is partially or entirely based on notions and 

norms relating to gender.85 The Gender Guidelines clearly point out that the term has no legal 

meaning per se but is “used to encompass the range of different claims in which gender is a rele-

vant consideration in the determination of refugee status”86. For example a woman might be per-

secuted if she ‘breaks’ laws or norms related to expectations placed upon her due to her gen-

der.87 The guidelines generally focus on women but this can also apply to for example men who 

don’t ‘correctly’ adhere to gender norms surrounding masculinity.88 Gender-specific persecution 

on the other hand is when the persecution relates to a specific method such as sexual violence 

which is chosen due to perceptions and norms around gender, regardless of whether or not the 

reason for the persecution is related to gender.89 These can obviously both be relevant at the 

same time, as Maria Bexelius has pointed out, and often the term gender-related asylum claims 

is used to encompass both of these as well as other aspects of gender in refugee legislation and 

policy.90  

 

2.2 Non-refoulment  

 

Article 33 of the Refugee Convention expresses a complete ban on returning refugees to a coun-

try where their lives or liberty is threatened by reasons that can be associated with any of the 

grounds for protection in the Convention.91 As mentioned, gender is not included as a ground of 

protection but despite this those who are not included in the refugee definition can have a right 

to international protection against being return to their origin country.92 This is due to the fact 

that the principle of non-refoulment is also included in the Convention against Torture and Other 

Cruel, Inhuman and Degrading Treatment or Punishment as well as the International Covenant 

on Civil and Political Rights as well as being generally excepted as customary law.93 This effec-

tively means that there is a complete ban on sending a person to a country where they might risk 

torture or other serious violations of their human rights. The principle of non-refoulment should 

apply to all people, regardless of gender and in order for women to be protected under the same 
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terms as men for example there is a distinct need for women’s experience of gender-based vio-

lence and discrimination is also included in those violations that the principle of non-refoulment 

is meant to protect people from.94 UNHCR encourages states to have additional grounds for pro-

tection to implement when the Refugee Convention is deemed inadequate.95  

 

2.3 Swedish legislation and policy 

 

The principle of non-refoulment is also the primary starting point for Swedish refugee legisla-

tion.96 All the international instruments mentioned above are relevant in the Swedish asylum 

seeking process, but the Refugee Convention and its Protocol have a special standing and should 

be read in the light of the general development in human rights.97  

 The various guidelines are used to give direction to how Sweden should interpret the 

refugee definition and its equivalent in Swedish law.98 The European Convention on Human 

Rights, 1950 (ECHR) and in particular article 3, relating to torture and other degrading treat-

ments is relevant in any Swedish asylum process as it is Swedish law.99 Case-law from the Eu-

ropean Court of Human rights are relevant as well, and there are several relating to protection 

from gender-based violence.100 Various EU-directives in the asylum and refugee policy area are 

also relevant to the Migration Board and courts assessments as they are binding for Sweden.101 

Maria Bexelius importantly points out that these directives are minimum standards and should 

be read in conjunction with UNHCR handbook and guidelines as well as other relevant human 

rights documents.102  

  In Swedish legislation rules and regulations surrounding asylum applications are stip-

ulated in the Swedish Aliens Act (2005:716) which alongside with its preparatory work, com-

ments on the importance of equal access to refugee status regardless of gender and states that 

gender-related persecution should be given the same weight as other protection grounds in the 

refugee definition.103 Chapter 5 1 § of the Aliens Act regulate the right to residence permit due 

to need for protection and regulates that refugees, subsidiary protection and those otherwise in 

need of protection have the right to residence permit. The refugee definition is defined I Chapter 
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4 1 § and includes persecution due to gender as a ground of protection.104 Other legislation and 

policy regulate the aspects of refugee and asylum seekers reception in the asylum-seeking pro-

cess alongside other international laws, regulation and recommendations.105 One of the main as-

pects of the work conducted by feminists in the area of refugee protection however has been to 

increase an understanding of how the gender perspective needs to be present throughout the en-

tire asylum seeking process.106 

  The international as well as Swedish regulation and policy in the refugee and asylum 

area is a complex structure of laws, regulations, policy and recommendations that makes for a 

difficult area for analysis. It is particularly difficult to get an overview of how gender is taken 

into consideration in various parts of process. In the next chapter I will look closer at some of 

the work that has been done in trying to improve and change the process by bringing gender into 

the forefront.  
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           3. Feminist Engagement with Refugee law and Policy 

  Much of this progress can be attributed to feminist theorizing  

  about and activism on the international protection regime, yet  

  this theorizing has thrown up as many new challenges as it has  

  settled old ones.107 

 

In Transitioning Gender: Feminist Engagement With International Refugee Law and Policy 

1950-2010 Alice Edwards outlines fifty years of feminist engagement with refugee law and pol-

icy as well as some of the vast successes that has materialized through that work, some of which 

has manifested as the amendments mentioned in previous chapter. 108  Feminist engagement with 

refugee law and policy has from the beginning been multifaceted and approached the complexi-

ties of gender from a multitude of angles. But the starting point was simple as well as obvious. 

The engagement started with the fact that women were effectively ‘left of the list’ when it came 

to grounds for asylum.109 As Efrat Arbel, Catherine Dauvergne and Jenni Millbank have high-

lighted; this is a familiar place for legal feminists. 110 An important and internationally agreed 

upon definition of a refugee is the beforementioned acknowledged list of grounds for protection: 

race, religion, nationality, political opinion and membership in a particular social group. Any 

reference to sex or gender, sexuality, gender identity or family status is effectively “missing” of 

the list.111  

 This omission was the starting point for feminist critique of refugee law as the period 

from 1950-1985 was in many ways “characterized by a complete blindness to women, gender, 

and issues of sexual inequality.”112 At the time of the drawing up of the Refugee Convention in 

1951, ‘sexual inequality’ was briefly discussed but deemed to be a matter of national legislation 

and there was doubt as to whether there would ever be any cases of persecution due to gender or 

sex.”113 Through this obvious omission it became clear that the refugee definition was shaped by 

the male experience. In particularly it was “heavily weighted towards the experience of public 

actors: those who participate in big ‘P’ political activities and who join group activities”114. The 

dichotomy between the private and public was highly present in the definition of what a refugee 

was (more on this in the next chapter). It was clear that it was originally intended, a refugee was 
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someone who fled harm from repressive regimes because they had actively opposed those re-

gimes.115. With the aftermath of World War II and the beginning of the Cold War in mind, as a 

backdrop the classic refugee was in fact “the Soviet dissident, the Jewish person in Germany. 

The classic oppressor was the state.”116  

 The consequences of these omissions were that they established the male experience 

as the norm of international refugee law and policy and by doing so, women and their experi-

ences were relegated to second-class status.117 Edwards has highlighted that this would subse-

quently play out “in the difficulties women faced in being recognized as refugees in the first 

place and, subsequently, in refugee women’s access to rights, services and assistance.”118 

Feminist engagement with refugee law and policy was therefore initially focused on expanding 

the refugee definition and what the notion of persecution could entail. From 1985 onwards, fem-

inist scholars and activists began to challenge the dominant framework.119 The momentum 

gained by the United Nations Decade on Women 1976–1985 and the Declaration of the World 

Conference on Human Rights in 1993 that ‘women’s rights are human rights’, eventually also 

reached the international refugee law and policy area.120 Following the World Conferences in 

Nairobi and Beijing would continue to note the impact of displacement on women as well as “its 

relationship to sexual inequality, exploitation, and other forms of violence.”121 The entry into 

force of CEDAW in 1981 would also increase the acceptance of equality principles in the inter-

national refugee framework.122  

 The reason that many scholars view 1985 as a breakthrough year for gender related 

advocacy is that it marks the first time UNHCR acknowledged that “women asylum seekers 

who face harsh or inhuman treatment due to their having transgressed the social mores of the so-

ciety” would fall under Article 1A (2) of the 1951 Convention.123 This essentially meant that 

women who were victims of persecution should be counted as belonging to a ‘particular social 

group’.  It did however still remain within states own discretion if they chose to interpret it as 

such.124 The mid-1980s also mark a time when women and children often outnumbered men in 

refugee camps but at the same time countries involved in resettlement programmes were often 
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more interested in taking in refugees who were men as they were deemed to constitute a higher 

portion of independent economic actors.125 

By the end of the 1980s many Western refugee receiving states had seen feminists call for shift 

in refugee law to recognize women’s experience of persecution.126 Some activists and scholars 

argued that the most effective way would be to add sex or gender to the list of protection 

grounds.127 However, many others had begun to see the danger in opening the Refugee Conven-

tion up to revision and therefore there was an argument that the most efficient was instead to ar-

gue for domestic legislation to be altered in countries applying the Refugee Convention.128

  

 What would follow was instead the publication of the Guidelines on the Protection of 

Refugee Women (UNHCR 1991) followed by the beforementioned Gender Guidelines in 

2002.129 These guidelines are still regularly discussed about if they are adequate and what they 

have actually accomplished but what they most importantly signified relates to the private vs. 

public dichotomy which I will look closer at in the next chapter. For the first time there was a 

principle that acknowledged that “women could be refugees on the basis of ‘private’ harms at 

the hands of ‘private’ actors.”130 In Europe this was followed by the European Council Directive 

on qualifying for refugee status or subsidiary protection, which acknowledged that persecution 

included acts of a gender-specific or sexual nature and that gender as a factor should be consid-

ered in determining refugee status.131  

 As we will see further on, several critics have pointed out how a lot of the engagement 

to bring gender based persecution and private harms into the forefront in refugee legislation has 

however also had negative consequences. Alice Edwards for example points out that they have 

in fact often accidently reinforced “the perception of refugee women as principally social and 

cultural in nature.”132 This will be further discussed when we look closer at the notion of agency 

in the refugee policy and legislation.  

 It is difficult in the scope of this thesis to highlight all the advances and backlashes 

that feminists have worked for and faced in progressing the scope of gender within refugee and 

asylum legislation and policy. Alice Edwards article highlights how it has gone in periods from 
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engaging with women as beneficiaries of protection to notions of gender mainstreaming.133 Gen-

der mainstreaming in this context was the notion that instead of women-specific policies and 

programmes what was needed was to integrate women’s concerns and rights into the main-

stream of human rights and refugee rights.134 From 2004, the focus has increasingly instead 

shifted to notions of intersectionality and multiple forms of discrimination.135 There has also re-

cently been increased focus on gender in terms of highlighting refugee men and boys and harms 

facing them within the scope of gender-based persecution.136 The increased focus on viewing 

men as victims is bringing traction to the “presumption that gender stereotypes bind men to par-

ticular identities, statuses, roles and responsibilities, as much as they do women.”137 

 Scholars such as Arbel et.al. however point out that “despite this trajectory, however, 

in the most recent years it has become clear that gender is no longer at the forefront of the re-

form agenda for refugee law.”138 They argue that despite (or maybe because of it) the focus on 

gender in refugee law has increasingly become viewed as “done” as a perspective.139 They em-

phasise that these concerns haven’t gone away but an increase in urgency in the same policy 

area is increasingly pushing these perspectives out.140 This highlights something that is very rel-

evant to this thesis, which is that gender perspectives and resources as are increasingly having to 

take a back-seat in the face of “austerity imperatives towards faster, cheaper decision-mak-

ing”.141 Measures considered to be outside the bare necessities of the asylum-seeking process 

are deemed to be ‘luxuries’ which can be removed, ignored or put on hold.142 I argue it is easy to 

draw parallels to Sweden effectively putting their gender perspective ‘on hold’ when imple-

menting laws and policies when faced with the objective of cutting down the number of asylum-

seekers and refugees reaching Sweden. In the next few chapters I will highlight how this is the 

case.  
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4. Feminism and the Law – Feminist Legal Theory  
 

A lot of the changes and improvements discussed in the previous chapter have been possible 

through the work of feminist legal theorists and in this chapter I will highlight the theoretical 

framework relevant to the analysis in the next few chapters.  

 Judith A. Bear has summarised the main premises for feminist theorist who ‘distrust’ 

the law in a concise way that lays the grounds for a lot of the starting point of my analysis. She 

argues that “first, conventional legal doctrine, developed by men in a society dominated by men, 

have a fundamental male bias even when they are ostensibly gender-neutral.”143 Another prem-

ise is that women’s lives are for various reasons different from men’s lives which can mean that 

theory developed by men doesn’t fit women’s social reality.144 These two premises are relevant 

to the analysis in this thesis as the examples highlight both these premises. But in order to un-

derstand how these they can manifest it is important to first look closer at some of the main 

characteristics of feminist legal theory.  

  Feminism as a philosophical, political and critical approach has a long history, how-

ever as a scholarly contribution to law, feminist legal theory goes back roughly three decades.145 

The basic premise of feminist legal thought “is that it engages in a sustained and critical way 

with legal concepts, legal theory, legal practice and areas of substantive legal doctrine”146. 

Though the law is the focus of analysis, as I have mentioned previously, there is not a clear dis-

tinction between the law and social and political life and “the nature and uniqueness of the ‘le-

gal’ is itself questioned by feminists”147. The field as a whole focuses on the gendered nature of 

the law and its practices and the effect it has from different angles.148  

 Nivedita Menon has highlighted four interwoven ‘arguments’ which she argues can be 

found globally when it comes to feminist critical engagement with legal discourse.149 They are 

useful to highlight the varied ways in which patriarchy effects women’s ability to seek justice 

and have their human rights protected through law. For the purpose of the analysis in this thesis 

three of Menon’s arguments are particularly relevant. They focus on the indirect rather than di-

rect way that the law can function to discriminate against women. The first relevant argument is 

the notion that even when there is equality in theory within the law, women are discriminated 
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against because the law is interpreted in a patriarchal way by legal agents.150 This will be rele-

vant to the discussion regarding the male-network criteria in chapter seven.   

 The second relevant argument is that even when the law treats men and women 

equally, due to reality being unequal and hierarchal in social, economic and cultural aspects, the 

law is still unequal.151  As Menon phrases it, “it is unjust to treat unequals equally”152. I will 

highlight examples of this is the analysis of the Sweden’s restrictions on family reunification as 

well as the consequences of the EU-Turkey Deal. The final argument is that the law and the 

state “render invisible women’s subjective experience of oppression since objectivity is installed 

as the norm”153. This effectively means that the law is essentially male centred and can only par-

tially take into account harms caused to women.154 These arguments are all relevant when look-

ing closer at Swedish refugee and asylum legislation and policy. When it comes to feminist en-

gagement with human rights law in particular there are some further theoretical discussions that 

are covered below that expand on Menon’s four arguments. 

 

4.1 Androcentrism 

An ongoing and evolving discussion for feminists engaged in human rights has been that of an-

drocentrism. Scholars such as Susan Moller Okin argues that the consequences of incorporating 

women’s human rights “into an existing human rights framework is that theories, laws, and 

ideas of what constitutes human rights follow a male model.”155 The argument is that the male 

model, or androcentrism, focuses on men’s experiences and that these provide the framework in 

which women’s experiences are secondary, effectively placing those experiences outside the as-

sumed norm.156  This is highly relevant when it comes to refugee law as we saw in the previous 

chapter. Essentially, when it comes to issues surrounding gender and women’s concerns in par-

ticular in human rights agendas it is often suggested that these concerns can simply be added to 

the existing male oriented framework “whereas true equality may involve the reworking of the 

core concept of the right to ensure that women enjoy that right fully.”157 

The notion of androcentrism has often come up in the field of refugee and asylum law and pol-

icy in the debate surrounding Hathaway’s hierarchy of harms which is aimed at determining to 
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what degree a harm can be classed as persecution.158 There has been vast critique from feminists 

that it poses a problem for women’s asylum claims.159 The hierarchy effectively situates the vio-

lation of civil and political rights as the most serious basis for asylum and effectively reduces 

the importance of economic, social and cultural rights with “only exceptional violations of these 

later rights justifying an asylum claim”160. It has been argued that due to various reasons relating 

to the way the world is gendered, this disproportionately disadvantages women who are more 

likely to seek asylum based on social and cultural marginalization than due to direct political tar-

geting.161 However, as will see discussed further on, this obviously depends on how one defines 

what is political as well as the fact that it can function to underplay women’s agency when it 

comes to issues surrounding gender-based asylum claims. 

 

4.2 Sameness vs. Difference  

Nivedita Menon has highlighted how one of the main limitations for feminists seeking various 

forms of social justice through the law is the criterion that it needs to be consistent and uni-

form.162 It effectively means that the law can “either recognise sameness (which disadvantages 

women) or difference (which justifies discrimination).” 163 This has caused a lengthy and contin-

uing debate of sameness vs. difference theory.  

 The sameness notion is that equality before the law is interpreted without any consid-

eration to a persons gender.164 As Menon has highlighted, when equality before the law is inter-

preted in this way “courts do not uphold any legislation intended either to compensate for past 

discrimination or to take into account gender-specific differences.”165 Criticism leveraged 

against the sameness approach is often focused on the fact that is cannot separate differential 

treatment that in fact disadvantages a group from treatment that advantages said group.166  

This will be discussed further on in chapter five and the analysis of Swedish restrictions on fam-

ily reunification. When the law treats male and female refugees seeking asylum in Sweden 

through family reunification the same, it fails to take into account the ways in which social real-

ity is gendered in a way that means that women are effected to a higher extent by restrictions on 

family reunification.  
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Some feminist legal theorists however argue that the sameness approach accepts the masculine 

as the norm.167 The argument here is that if women consider themselves as gender-neutral it 

only further marginalises and devaluates women’s experiences.168. Instead the argument is that 

the emphasis needs to be on what differs women’s experiences from men. The difference ap-

proach has also been met with substantial criticism from scholars such as Menon as it has 

mainly been protectionist and therefore denying women a claim of equality altogether.169 It has 

also enabled courts to justify discrimination before the law by using the argument that men are 

different from women.170 The difference approach will be discussed further in chapter seven, 

where the male network criteria in Swedish refugee practice is analysed. By taking into consid-

eration that women’s situation is different from men based on assumptions surrounding gender, 

the Swedish legal system has effectively added a discriminatory practice which means that men 

and women are treated differently before the law. The sameness vs. difference debate in feminist 

legal theory works to highlight the limitations of using law to make substantive improvements in 

women’s lives as the law itself demands uniformity and consistency, something that is not al-

ways possible in reality.171 A different possible approach has therefore been that of substantive 

equality. 

 

4.3 Substantive Equality  

The notion of substantive equality differs from the sameness and difference approaches in the 

sense that it does not focus on equal treatment under the law but instead on the impact of the 

law.172 It is essentially an attempt to “make the law more sensitive to a more complex notion of 

equality that takes into account the comparative disadvantages of persons under existing unequal 

conditions.”173 Those who subscribe to this theory as a means to gain equality for women in le-

gal terms argue that sometimes the sameness approach is required, and in other cases in other 

cases an approach that takes into consideration difference and disadvantage before the law.174 

Essentially, as Åsa Gunnarson argues, legislation regarding discrimination for example is only 

one method to gain human rights for everyone, but it is not enough if reality is unequal.175 It is 

not enough that the law as it is treats all genders the same, action is also needed in order to 
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change the conditions in order for equality to be accomplished in reality.176 In this case the goal 

isn’t equality in treatment but equality in result where differential treatment is seen as a neces-

sity to reach that equality in result.177 As an example, substantive equality would mean actions 

such as quotas are acceptable differential treatment in order to gain the desired effect on the out-

come.178  

 The substantive equality approach appear, in theory at least, to be the most effective 

approach in terms of reaching results that have an actual impact on women’s lives. However, as 

critics such as Menon points out, this approach is more an understanding of how the law should 

work.179 It can instead be argued that it highlights the ways in which rights assume that there is a 

shared moral universe that everyone wants to accomplish through law.180 Menon therefore ar-

gues instead that if anything, the substantive equality approach highlights the problematic nature 

surrounding the discourse of legal rights.181 It seems to effectively “suggest that all that is re-

quired is for judges to be sensitised to the notion of substantive equality, and social conditions 

will be gradually transformed by law”182. This notion is key to my analysis in this thesis and will 

be further developed in the discussion as I answer my research questions. 

 

4.4 On agency  

Another relevant aspects of feminist legal theory, which will be discussed in the chapters ahead, 

is that of the law’s limited conception of agency.183 Historically narratives on the importance on 

agency have focused on emphasising “acknowledging how women could exercise agency even 

in circumstances of extreme constraints”.184 By looking at for example women’s situation in 

times of oppression historically and “finding” agency where there appears to be none,  scholars 

have enabled more complex readings of women’s lives. Chandra Talpade Mohanty for example 

has highlighted the necessity of emphasising ‘choices’ and the ‘freedom to act’ in any feminist 

scholarship, which will be relevant in the discussion on the male-network criteria.185 

Alice Edwards has brought attention to how this is often the case in the area of refugee and asy-

lum policy. Referring to the previously mentioned PSG guidelines, Edwards highlights that they 
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place emphasis on how women can constitute a particular social group under the Refugee Con-

vention definition.186 This has subsequently often led to that in cases where a woman might be-

long to any of the other five grounds in the Refugee Convention, the focus is often on ‘member 

of particular social group’ and fails to see how the other grounds may be equally or more appli-

cable.187 The focus on gender in women’s asylum claims therefore often “minimizes the politi-

cal, racial, and religious causes of persecution that effect women and the agency of women in 

making decisions based on these causes.”188 As an example, the PSG guidelines fail to draw at-

tention to other aspects of women’s lives and their roles as politicians, leaders and combat sol-

diers.189 It also for example fails to view the actions of women that contravene customs based on 

their gender as political dissidents or those who go against religious customs to be viewed under 

the religious ground of protection, and instead the default is always on gender when it concerns 

women.190  

4.5 The Private vs. The Political  

A long fought battle for feminists involved in human rights discourse has been to problematise 

the distinction between the private and the public (or political). Things such as domestic vio-

lence or reproductive rights were traditionally regarded as an issue confined to the private 

sphere and not regarded as being inflicted by the state and therefore outside the scope of human 

rights discourse.191 As Lee Hasselbacher has argued, “the human rights movement…has placed 

heavy focus on civil and political violations that occur on the streets, in prisons, in the govern-

ment, and in the press”192. This has traditionally also been the case in the refugee and asylum 

area and the “basic insights of second wave feminism go a good part of the way in developing a 

feminist analysis of refugee law”193. The notion that the personal is political and the debate on 

what constitutes politics highlights much of why refugee law had a poor understanding of the 

persecution that many women risked globally.194 As Arbel et.al. have pointed out much of the 

initial social- political focus in the refugee legislation area aimed decision-making away from 

focusing on the ways in which women’s actions are politicized at a personal level and “attention 
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to the state as persecutor meant that persecution in private settings was originally characterized 

as beyond refugee law’s purview.”195 We will see an example of this in chapter seven when I 

look closer at the ways in which women’s actions in their private lives are not viewed as politi-

cal actions that warrant state protection.  

 These various aspects of feminist legal theory have all been applied within the field of 

refugee law since the beginning of feminist work on ensuring that gender and women in particu-

lar receive equal treatment within refugee legislation. As Michelle Foster phrases it: “the world 

has woken up to the fact that women as a sex may be persecuted in ways which are different 

from the ways in which men are persecuted and that they may be persecuted because of the infe-

rior status accorded to their gender.”196  

 

5. Family Reunification 

Given that the majority of asylum-seekers who arrived in 2015 were 

men, changes to family reunification policies will likely disproportionately  

impact women and children… Many female relatives will either be left in 

danger in the family’s country of origin or will choose to attempt the  

perilous route across the Aegean and through the Balkans to northern Europe.197 

 

In this chapter I will analyse restrictions on family reunification in the Temporary law in order 

to highlight the ways in which these changes in reality have disproportionately negative implica-

tions for women aiming to reach and seek asylum in Sweden, despite the law being seemingly 

gender neutral.  

 

5.1 Background and legislation 

Before looking at some of the changes regarding family reunification and some of the gendered 

implications, it is important to clarify how family reunification in Sweden was previously regu-

lated. The right to asylum and residence permit based on family connection is legislated in 

Chapter 5, 3 and 3a §§ of the Swedish Aliens Act (2005:716). Chapter 5 3 § of the Act states 

that residence permits shall be granted to spouses, cohabitants and unmarried children of any 

resident or person who has been granted a residence permit in Sweden. Residence permits 

should also be given to “an alien who is a parent of an unmarried alien child who is a refugee or 

a person otherwise in need of protection, if the child arrived in Sweden separately from both 
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parents.”198 Those who fit into these categories should be granted residence permit in Sweden 

based on family connection (unless there are specific reasons they shouldn’t be). In Chapter 5, 

3a § there are further provisions regulating family reunification which differ slightly for other 

groups. The Aliens Act further stipulates that those granted asylum or refugee status, have ar-

rived in Sweden through re-location programmes, been granted residence permit under the cate-

gory otherwise in need of protection or have a permanent residence permit and have been in 

Sweden for at least four years should also be able to have access to family reunification (Chap-

ter 5 3 c§). In terms of maintenance requirements in connection with family reunification, the 

only requirement was that sponsors can support themselves in Sweden.  

 The government’s new Temporary law involves several changes to the conditions 

stipulated in the Aliens Act regarding family reunification.199 The first aspect is that persons oth-

erwise in need of protection are no longer be entitled to residence permit and therefore family 

reunification is by default not possible. Persons granted asylum on the basis of subsidiary pro-

tection no longer have the right to family reunification.  This does not apply to those who had 

applied before 24 November 2015 (the date of the law proposal).200 Those asylum seekers who 

receive refugee status and are granted temporary permits under the Temporary law will still 

have the right to family reunification. However, these will only be granted if the person already 

in Sweden is deemed to have good prospects of gaining permanent residence permit.201 Another 

change in the Temporary law is that the age for denying residence permit on the ground of ties 

to spouse or partner is raised from 18 to 21.202 The new legislation is not only complicated but 

also means a severe restriction for many refugees and asylum seekers to be reunited with their 

families.  

 Another aspect of the Temporary law is that it also includes a broadening of the 

maintenance requirements.203 The maintenance requirement under the Temporary law means 

that the sponsor must be able to support family members wishing to come to Sweden as well as 

have adequate housing.204 Although this will not apply to those who are residing in Sweden as 

refugees, it does mean that the family member applying to come to Sweden must do so within 

the first three months in order to be exempt. The new requirement also stipulates that if family 
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reunification is possible in a country outside of the EU that the family has a connection to, they 

should not be exempt from the maintenance requirement.205 

 

5.2 Implications  

A first thing to note in terms of the implications of the restrictions on family reunification is the 

fact that those who are deemed eligible for subsidiary protection will no longer have the right to 

family reunification. Sweden has previously been criticised for the fact that the country has an 

exceptionally high degree of asylum seekers who are granted subsidiary protection instead of 

receiving refugee status.206 Before the Temporary law, this made little practical difference as the 

group has had largely the same rights as those who are given refugee status.207 The changes will 

for example effect Syrians to a large degree who are often granted subsidiary protection in Swe-

den.208 The changes affect all those hoping to reach Sweden through family reunification whose 

connection is someone who has been granted subsidiary protection instead of refugee status. 

 The restrictions to family reunification has severe consequences for anyone seeking 

asylum in Sweden. Several organisations and bodies consulted regarding the proposal for the 

Temporary law pointed out that the new limitations might entail a violation of the right to family 

life stipulated in ECHR as it denies applicant the possibility to have their individual case 

heard.209 Other details in the proposal was met with criticism as it was deemed it could poten-

tially mean that Sweden violates several commitments, such as the European Union Council Di-

rective on family reunification.210 

 However, for the purpose of this thesis, it is necessary to look at the implications the 

legislative changes have for women in particular. The most obvious place to start to look at the 

implications for women is the simple fact that women in general rely more heavily on family re-

unification as a means to be able to gain residence in Sweden. In 2015, the year the government 

argued caused the need for a ‘break’ in the Swedish migration reception and the signing of new 

legislation, the migration board received 114 728 applications for asylum from people classed as 

men. The equivalent for women was 48 149. 211 Sixty percent of those being granted residence 
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permit through family reunification in 2015 were women.212 Also relevant to this is that the fol-

lowing year, 2016, roughly twice as many women as men were granted asylum based on family 

reunification.213  

 There are several reasons for this, but one of the main ones is the lack of legal routes 

for refugees and asylum-seekers to reach Sweden in the first place.214 The route to reach the Eu-

ropean Union in general is deemed too dangerous and too expensive for the whole family to 

travel and often boys and men will make the journey first in the hope that their families can join 

them through family reunification.215 Several organisations have highlighted the threat that 

women face on their way to Europe, including sexual violence and trafficking. Many have re-

ported that women and girls don’t take the risk of reporting gender based violence as they are 

worried of being caught on the ‘wrong side of the border’.216 Although it doesn’t deal with the 

problem at the root, family reunification in many cases offers a safe passage for girls and 

women out of war, conflict and persecution. 

 In Concord’s previously mentioned report, they highlight that 80 percent of those who 

arrive to Sweden from Syria have previously been deemed eligible for subsidiary protection ra-

ther than refugee status.217 With the Temporary law eliminating the possibility for family reuni-

fication for this group, this effectively means that many women and girls who would previously 

have had the possibility to a safe route to Sweden are instead stuck in war-torn Syria or have to 

risk the dangerous journey to safety.218 Several of the organisations and bodies that submitted 

observations on the law proposal brought these issues up, including Amnesty International and 

the Swedish Refugee Advice Centre.219 The Swedish Refugee Advice Centre also pointed out 

that the proposal as a whole was completely lacking an analysis based on gender.220  

 The same criticism was leveraged from various organisations on changes to the 

maintenance requirements. Criticism included the fact that the new requirements would mean 

that only those who are deemed as ‘interesting’ on the job market would be eligible for family 

reunification.221 The Swedish Equality Ombudsman (Diskrimineringsombudsmannen, DO) 

commented in their observation on the proposals that changes to the maintenance requirement 
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would have an particularly negative effect on those groups that traditionally have more difficulty 

establishing themselves on the Swedish job market, including women, elderly people and those 

with disabilities.222 DO also pointed out that in their Recommendation No.32 On the gender-re-

lated dimensions of refugee status, asylum, nationality and statelessness of women, the 

CEDAW-committee has highlighted the problem related to national judicatures establishing 

conditions which women might have a greater difficulty fulfilling than men, amongst them 

maintenance requirements.223 The committee made clear this sort of legislation may constitute 

indirect discrimination of women within the premises of the Convention.224  

 The Swedish Public Employment Service (Arbetsförmedlingen) also highlighted simi-

lar worries in their submitted observations with regards to employment being a condition for 

permanent residence permit.225 They highlighted that the employment requirements could mean 

that those with higher education levels will push those with less education out in the fight for 

unqualified work and permanent residence permits.226 Women generally make up a larger part 

of those with lower education levels and are therefore deemed to be disproportionately nega-

tively impacted by the changes.227  On top of this, long waiting times for child care and school 

are factors that disproportionately limits women’s ability to be able to gain work before their 

temporary residence permit expires.228 The Swedish Public Employment Service also highlights 

another aspect in which the Temporary law in fact forces women into stereotypical situations 

based on their gender when it comes to the maintenance requirement. For those women who are 

able to join their husbands in Sweden as they can support them, the Temporary law effectively 

makes a statement that women are expected to be supported by their husbands.229 

 Other observations on the proposal highlighted that several of the embassies where 

people can apply for family reunification have long waiting times, effectively making the three 

month limit an insurmountable obstacle to gaining family reunification.230  

  The Swedish government received a large number of observation on the draft of the 

law, including but not limited to the ones mentioned above. They proceeded to acknowledge the 

aspects which specifically pointed out the consequences the Temporary law would have for 
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women. They stated that since a majority of asylum-seekers in Sweden at the time were men it 

can be assumed that it will to a great extent be women and children that the Temporary law will 

force to remain in their home country.231 They also mention that the restrictions to family reuni-

fication will lead to more women and children trying to reach Sweden on dangerous routes to 

seek asylum.232 The government went on to state there will indeed be increased insecurity and 

longer wait until family reunification may happen but pointed to the necessity of implementing 

the Temporary law due to the overall purpose with the changes are to decrease the number of 

asylum seekers in Sweden.233 In the final proposal it is possible to read that the government be-

lieves that despite the negative consequences these actions are necessary in order to place Swe-

den on a European minimum level as well as international conventions and create a ‘break’ in 

Swedish refugee reception.234 They also acknowledge that the changes to maintenance require-

ment can be assumed to lead to more men than women being granted permanent residence per-

mits considering how the transition to work differs between men and women.235 In concrete 

terms what is being said is arguably that despite being aware of the uneven effect the proposal 

will have for people depending on their gender, it was necessary to push ahead with the changes 

anyway.  

 

5.3 Analysis 

So how can one analyse above implications from a feminist legal perspective? I argue that the 

implications identified here work well as examples of what Bartlett refers to as gender implica-

tions of seemingly neutral or objective legislation. One of the main premises discussed in previ-

ous chapters is the notion that often policies and laws have traditionally badly fit with women’s 

lives.236 There is no mention in the Temporary law of gender, yet because the way reality is gen-

dered the law has a very different outcome for women than it does for men. The issue at hand 

with the Temporary law is therefore not explicitly to do with a notion that men are dominant and 

women subordinate but rather that social reality is gendered in ways that means that the law has 

particularly negative consequences for women.237  
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I further argue that the changes work well to illustrate the limitation that ‘the law’ has from a 

feminist legal perspective in that it must be uniform and consistent as previously discussed. 

When looking at the restrictions on family reunification it clearly shows the limitations of the 

beforementioned sameness approach for example. The Temporary law illustrates possible out-

comes when the sameness approach is applied, i.e. when it treats “unequals equally”.238 It fails 

to take into account the possible gendered implications that might require differential treatment 

or legislation that takes the consequences illustrated above into account.  

 As highlighted by the Swedish Public Employment Service, there is also a discussion 

to be had regarding agency in relation to the Temporary law, and the maintenance requirement 

in particular. The law in effect places emphasis on women as being supported by husbands that 

are already in Sweden, and enforces stereotypes on women’s financial dependency on their 

spouses. It leaves little room for considerations to cases where women are the main breadwinner 

in their families and will continue to be so upon arrival in Sweden as well.  

 But perhaps more interesting and relevant to the broader questions that this thesis 

poses is how it was implemented despite, as I mentioned in the introduction, the Swedish gov-

ernment’s having clear guidelines for how any law and policy to be analysed on the basis of ef-

fects for all genders. By using the argument that they are simple adjusting to the European mini-

mum standard and the need for respite for Swedish asylum reception, the Swedish government 

effectively disregarded the impact that this would have on women in particular. Addressing the 

issue with that the purpose is to reduce asylum seekers in Sweden, they disregard the fact that 

the law could protentional have outcomes that actively discriminate against female asylum-seek-

ers and refugees as a group. Outcomes that were pointed out from a large number of organisa-

tions and bodies when the proposal was first introduced. Women’s experiences and right not to 

be discriminated against was effectively deemed as secondary and a necessity in order to reduce 

immigration as a bigger goal which means that discrimination is justified. By putting Swedish 

asylum reception on hold, it is effectively putting women’s right to seek asylum on an equal ba-

sis regardless of their gender on hold in the process.  
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            6. EU-Turkey Deal (Joint Action Plan and Statement) 

In this chapter I will identify the gender implications of the EU-Turkey Deal and how it can be 

analysed from a feminist legal perspective. The EU-Turkey Deal is effectively used as an um-

brella term for both the EU-Turkey Joint Action Plan and the EU- Turkey Statement that it cul-

minated in.  

 

6.1 Background and policy 

November 2015 saw the commencement of meetings between Turkey and the European Com-

mission which would lead to the activation of the EU-Turkey Joint Action Plan on 29 November 

2015 and culminate in the EU-Turkey Statement in spring 2016.239 The overall objective was to 

stop the flow of migration via Turkey to Europe and the main premise according to the EU-Tur-

key Statement is that migrants and asylum seekers arriving from Turkey to the Greek Islands 

and whose application is not approved will be returned to Turkey.240 The Joint Action Plan was 

welcomed and endorsed by the 28 Members States of the European Union, including Sweden.241 

It’s goal was said to reflect “the understanding between the European Union (EU) and the Re-

public of Turkey to step up their cooperation on support of Syrians under temporary protection 

and migration management in a coordinated effort to address the crisis created by the situation 

in Syria.”242  

 The Statement pointed to a need to “break the business model of the smugglers and to 

offer migrants an alternative to putting their lives at risk.”243 The terms of the Statement in-

cludes the provision that the return of asylum-seekers will happen in accordance with EU and 

international law in order to avoid any kind of collective expulsion.244 It further states that all 

‘migrants’ will be protected under international standards and with full respect for the principle 

of non-refoulement. It is clearly described as “a temporary and extraordinary measure which is 

necessary to end human suffering and restore public order.”245 ‘Migrants’ will be properly regis-

tered and their asylum applications processed by Greek authorities and only those people whose 
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application is denied or deemed unfounded will be returned to Turkey.246 The EU further ac-

cepts to take on all costs for the return operations as well as a promise that “for every Syrian be-

ing returned to Turkey from Greek Islands, another Syrian will be resettled from Turkey to the 

EU taking into account those who are extra vulnerable to risk.”247 Priority is to be given to those 

who have not previously attempted to enter the EU ‘irregularly’. In return, Turkey committed to 

“take any necessary measures to prevent new sea or land routes for illegal migration opening 

from Turkey to the EU.”248 The Statement further detail financial allocation for projects for per-

sons under temporary protection in Turkey as well as an easing up of visa requirements for 

Turkish nationals entering the EU and a joint commitment to “improve humanitarian conditions 

inside Syria”.249  

 In short, the Statement effectively meant that the Turkish government “agreed to act 

as Europe’s gate keeper against refugees.”250 Swedish Prime Minister Stefan Löfven expressed 

Sweden’s commitment to the statement as well as promised that Sweden was ready to assist 

Greece in preparing the country for putting the plan in motion in terms of supplying staff, ships 

and aircrafts.251 In connection with the signing of the Statement he also commented that Sweden 

would not be returning to the situation that had been during the autumn of 2015.252 The Prime 

Minister also expressed that he was happy to see the draft for the statement include writings on 

international law and that the right for applicants to have their individual case heard.253  

 

6.2 Implications 

Criticism on the EU-Turkey Deal has been vast and far-reaching both internationally and in 

Sweden. Several organisations questioned if the deal was even legal, let alone just.254 Amnesty 

International point to European leaders’ ‘double-speak’, where a promise of respecting interna-

tional and European law means little when the Deal is in fact a “historic blow to rights.”255 They 
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also highlighted the fact that “Turkey is not a safe country for refugees and migrants, and any 

return process predicated on its being so will be flawed, illegal and immoral, whatever phantom 

guarantees precede this pre-declared outcome.”256 This was just one of the criticism leveraged at 

the deal and how it effectively entailed the EU turning its back on the refugee crisis as well as 

membership countries international obligations.257 Other organisations such as the Swedish Red 

Cross were also fast to criticise the deal, pointing to how the right to seek asylum is a human 

right and those who have reached the EU have the right to have their application tried there.258 

 Questions also were asked regarding the fact that Sweden still had a stance that Tur-

key was not a safe asylum country, due to the situation facing Kurds and accusations of human 

rights violations in the country.259 The Prime Minister responded by stating that the statement 

was nonetheless necessary to end the deaths happening on the Mediterranean.260  

 There is little doubt that the deal had negative consequences for any person trying to 

reach the safety of Europe to seek asylum. What is most relevant for this thesis however, is that 

there appears to be little attention given to the inconsistency the deal entails from a Swedish per-

spective in terms of an analysis surrounding the country’s commitment to analysing all policy 

from an equality perspective and possible consequences for all genders. Below I will highlight 

ways in which the consequences of the deal have a disproportionate effect on women.  

 

6.2.1 Safety and security in Greece 

The year since the deal was implemented has done little to reduce fears of the humanitarian cri-

ses it has meant for those refugees and asylum-seekers stranded in Greece under terrible condi-

tions.261 As the EU-Turkey Statement reached its one year mark recently, EU leaders argued that 

their approach has been a success so far.262 But comments and reports from human rights organ-

isations give a different perspective. In a joint report by the International Rescue Committee 

(IRC), the Norwegian Refugee Council (NRC) and Oxfam, they highlight how not only are peo-

ple forced to live in degrading conditions but also that effectively blocked from exercising their 
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right to a fair asylum process.263 Those belonging to particularly vulnerable groups such as un-

accompanied minors, torture survivors, people with disabilities as well as pregnant or single 

women have been particularly placed at risk.264  

 In their recent report A Blueprint for Despair – Human Rights Impact of the EU-Tur-

key Deal265 on the consequences of the deal, Amnesty International highlight how “while con-

cerns over security impacted men and women alike, women are particularly effected by the lack 

of security in Greek hotspots.”266 Pointing to absent or limited facilities for women and lack of 

safety and security in camps, interviews with women in Greece show the risks facing women 

who reside in unsafe camps as they wait for decisions on their asylum application.267 Several 

women interviewed point to experiencing or witnessing sexual harassment or domestic violence 

and at the same time avoiding making formal complaints over fear or lack of trust in the justice 

system.268 Mechanisms to report harassment or state protection is lacking in several sites.269 

Some of the sites Amnesty International report on are in remote areas far from hospitals, includ-

ing medical care for pregnancy, placing pregnant women at a heightened risk.270  

 The Women’s Refugee Commission (WRC) bring further attention to the ways the 

deal is failing women and girls in particular.271 Already in August 2016 they pointed out that the 

ramifications of the deal were not only legally questionable and short-sighted but also that it is 

in fact in many ways discriminatory.272 Highlighting that “while all of these refugees face risks, 

women and girls especially have experienced sexual assault, extortion, exploitation and rights 

violations at every stage of their traumatic journey.”273 Their reports show that in the rush to re-

strict refugees and asylum-seekers to reach mainland Europe, the camps in Greece have been 

pushed through with little consideration being given to the need for safety and protection for 

women and girls including reducing the risks for gender-based violence.274 For example WRC 
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report on cases where women are forced to stay with abusive partners due to lack of safe hous-

ing of their own.275  

 The same is the case in terms of specialist assistance for survivors of gender-based vi-

olence and rape as well women who are pregnant or breast feeding.276 An estimated 10% of ref-

ugee women in Greece are pregnant, yet there are very inconsistent services that provide neona-

tal and postpartum care for women.277 Rape survivors also have little to no access to things like 

post-rape care medication or specialized staff, including those who can provide psychosocial 

support.278 According to Greek law, all cases of gender-based violence crimes must be reported 

to the police for the survivor to have access to post-rape medical care.279 As mentioned previ-

ously, refugee and asylum-seeking women are often reluctant to contact police for a multitude of 

reasons, including fear, language barriers as well as uncertain legal status.280  

 WRC also point to a gendered aspect to the question of legal information where they 

have ”found women to be least informed” in terms of their legal rights and processes regarding 

their asylum application. 281 Legal aid groups that visit camps and sites in Greece have reported 

that men tend to come forward whereas women stay in their tents for safety reasons.282 Lack of 

participation in public spaces in general mean that women as a group have less access to infor-

mation shared by word of mouth.283 

 Several organisation in a joint report on findings on the situation in Greece for refugee 

and asylum-seeking women since the implementation of the deal highlight how this relates to 

another aspect – that of participation and empowerment. 284 Their findings show that women’s 

ability to influence decision-makers is limited and therefore to make their particular experiences, 

needs and wishes heard.285 The reasons for this are varied but include lack of access to child-

care and schooling for their children as well as heavy burdens of household responsibilities, es-

pecially for single women with children.286 These issues mean that women have less access both 

to information but also to ability to participate in so called community participation processes.287 

This isn’t only detrimental to the women it effects in terms of the lack of impact they have on 
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their own situation but it also contributes to how “the dominant narrative of women as vulnera-

ble has further excluded women from public life and decision-making.”288 This narrative in fact 

fails to acknowledge women’s own agency as well as “skills, resilience and capacities.”289 The 

report highlights that this narrative can have consequences further down the line when EU mem-

ber states involved in re-location schemes might put priority on those who are deemed to be 

‘beneficial’ to the workforce.290  

 Another aspect of the deal that has been highly criticised is that the express processing 

of applications in Greece means that there is inadequate time for officials to assess “whether 

Turkey is a safe third country for that individual to pursue an asylum claim, per EU and interna-

tional law”291 In the next section I will highlight how this has particular consequences for female 

asylum seekers and refugees.  

 

6.2.2 Legal violence in Turkey  

Firstly, it is important to highlight that one of the main consequences of the deal when looking 

at it a year after its implementation is that so far, very few returns to Turkey have actually been 

enforced and one of the main issues is that the sites in Greece that were previously transit camps 

and the conditions within them detailed above have gone from being temporary to accommodat-

ing twice as many people for months on end as refugees and asylum-seekers are held in 

Greece.292 However, if the rate of returns increases going forward there are often similar condi-

tions facing women and girls in Turkey. 

 As organisations such as Amnesty International have pointed out “the justification for 

the EU-Turkey Deal is the assumption that Turkey is a safe place to which asylum-seekers and 

refugees can be returned.”293 Being deemed an unsafe country on the other hand is often judged 

by whether a return of a person to the country would violate the principle of non-refoulment.294 

Even if we look past the heightened risk asylum-seekers and refugees face of being returned 

from Turkey to for example Afghanistan, Iraq or Syria without having their risk of violation to 

the principle of non-refoulment it is crucial to look at the ways they are able to receive effective 
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protection whilst they are actually in Turkey.295 Amnesty International is one of the many organ-

isations that have pointed out that Turkey is currently unable to provide that protection. Ranging 

from the lack of access to fair and efficient procedures, access to durable solutions to their situa-

tion (repatriation, integration or resettlement) as well as access to ways to maintain an adequate 

standard of living to live their lives with dignity, the ways this protection is lacking is multifac-

eted.296  

 But the situation in Turkey is in some cases even further amplified if one applies a 

gender perspective. Already at the time of implementation of the EU-Turkey Statement in 

March 2016, women and children made up 77% of Syrian refugees in Turkey for example.297 

Zeynep Kivilcim has looked at the particular situation facing female refugees in Turkey and 

what she refers to as the “gendered aspects of legal violence”.298 By legal violence she means 

violence that occurs due to legal inaction by authorities who “deliberately refrains from promul-

gating legislation for regulating the activities that effect refugees’ lives and for protecting their 

lives.”299 She explains how the state is not always the direct agent of violence, but how inaction 

in legislation enable violence against female refugees by leaving them exposed to various forms 

of violence.300 She argues that Turkey is in a number of ways failing to live up to domestic laws 

as well as international commitments to ensure protection against gender-based violence as well 

as sexual abuse.301 She also highlights that when this has been raised in the country’s National 

Assembly requests for solutions to the problem have been rejected.302 Kivilcim brings attention 

to how inaccessibility to the job market for women in particular in the country forces women to 

a higher extent to search for alternative sources for income, including begging.303 Refugees who 

earn money by begging in Turkey are often forcibly confined in camps without facing trial and 

this is argued to constitute “a powerful instrument for the disciplinary regulation of female Syr-

ian refugees who are granted no rights.”304  

 WRC have had similar findings, arguing that the main issues facing women and girls 

in the country is legal protection, access to safe housing, health care, sexual and reproductive 

health services and education.305 They also indicated high levels of gender-based violence and 
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with little access to both prevention and response and WRC have expressed concern that the 

EU-Turkey Deal will further mean that returned refugee women will face similar gaps in both 

service and protection.306 

 

6.2.3 Analysis 

Firstly, I want to emphasise that the EU-Turkey deal has disastrous consequences for anyone 

trying to reach Europe and illustrated a real limitation to EUs willingness to adhere to its inter-

national commitments in the refugee and asylum area. I acknowledge that it is possible here to 

raise questions as to how far Sweden’s responsibility to be held accountable for the treatment of 

refugees and asylum-seekers outside of its territory. What the deal essential entail however is 

merely a relocation of Sweden’s actual boarder.  

 Besides this, what is arguably specifically of interest for analysis is Sweden’s commit-

ment to the deal. As emphasised previously Sweden’s guidelines state that all legislation and 

policy should be analysed from an equality perspective as well as account for the possible con-

sequences for all genders respectively.  However, from a feminist legal perspective, the EU-Tur-

key deal clearly highlights a lack of consideration as to the impact of the policy depending on 

gender. Despite being a seemingly gender-neutral policy, it has different implications depending 

on gender, as my examples above highlight.  

 The implications of the EU-Turkey Statement makes no acknowledgement to gender 

or provisions to counteract some of the consequences shown here. It is arguable that this is a 

clear example of what Menon refers to as how it is “unjust to treat unequals equally.”307 The 

EU-Turkey Deal fails to take into account the specific harms done to women and places them at 

heightened risk. Considering Sweden’s commitment and acknowledgement of the principle of 

non-refoulement this is particularly striking. As pointed out, there is serious questions being 

asked as to whether or not Turkey can be deemed a safe country to return refugees and asylum-

seekers to and several organisations have pointed out that the principle of non-refoulement is un-

der threat by the deal. As highlighted by Kivilcim’s study, this is particularly the case for 

women, where state protection is severely limited for women seeking refuge from violence for 

example.308 The pressure on Greek authorities to assess whether Turkey is a safe third country 

for individuals mean that assessments where there is need for thorough investigation of for ex-

ample gender-based violence will assumedly be particularly lacking. As I touched upon briefly, 
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the Swedish government praised the inclusion of a commitment to respect for international law 

in the deal and the right of applicants to have their individual case heard. But as shown, this 

commitment means little in a social reality where women have less access to information on 

their asylum process or ability to engage in community participation for reasons ranging from 

lack of child-care to risk of violence. 

 Another relevant aspect from a feminist legal perspective is what the consequences 

mean in terms of agency. As mentioned, for various reasons, the situation in Greece severely di-

minishes the acknowledgement of women’s “skills, resilience and capacities” which in turn in-

fluences how they are viewed in re-locations schemes that prioritises those deemed more ‘bene-

ficial’ to refugee receiving countries.309  

 

7. Male-network Criteria  

     A woman without a male network or in other ways at risk might  

     be at risk of persecution on grounds of gender310 

 

In this chapter I will analyse a different aspect of Swedish refugee and asylum legislation and 

policy which is not legislated but is commonly used in the asylum application – the male net-

work criteria. It is in a sense not related to changes made by the Swedish government in the last 

few years, but it nonetheless has impact on the asylum process for women in Sweden and is par-

ticularly relevant in relation to the interpretation of laws by legal agents as highlighted by 

Menon.311  

 

7.1 Background and interpretation  

 

As mentioned in Chapter two, gender-related persecution is explicitly listed as a ground for pro-

tection in the Swedish Alien’s Act (2005:716). The proposition for the Swedish Alien’s Act 

highlights that assessments of gender-related persecution calls for thorough investigations and 

knowledge of the applicant’s home country, especially roles assigned due to gender.312 Swedish 

case-law has shown that persecution in the private sphere is deemed to fulfil the requirements 

for the refugee definition if the person persecuted is denied protection in their home country due 

to political, social or cultural structures.313  Elica Ghavidel Rostami explains that the purpose of 
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the international refugee regime is not to replace states responsibility towards their citizens but 

instead to offer protection when that protection fails.314 This means for example in cases of gen-

der-based violence, protection is only deemed necessary when the applicant’s own country is 

unable or unwilling to provide protection. So an applicant should not be deemed to be a refugee 

when there is acceptable protection that is accessible in the home country which the applicant 

has no well-founded fear to use.315 Protection in this case has been clarified by the Swedish Mi-

gration Board as being supplied by the government, or parties or organisations that control the 

country or a substantial part of its territory.316 They further define acceptable protection, accord-

ing to international standards, by the criteria that there must be a legal process that has sufficient 

guarantees for safety can ensure that a police report can lead to convicting verdict.317 State pro-

tection should be assessed on the basis on whether the state will take the appropriate steps to en-

sure the protection from persecution for the applicant.318  

 As the opening quote to this chapter suggests however, this appears to been relativized 

depending the applicants gender in the Swedish asylum seeking process. The quote comes from 

the Migration Board’s latest legal guidelines regarding the security situation in Afghanistan (De-

cember 2016) and classify a ‘woman without a male network’ as a group possibly in need of 

protection.319  However, neither internationally or in Sweden there are any rules or criteria stat-

ing when having a male network or not should carry any weight in an asylum application.320  

 

7.2 Implications  

 

Elica Ghavidel Rostami has looked at case-law from the Swedish Migration Court as well as the 

Migration Court of Appeal and found several instances where the criteria of having a male net-

work appears to carry weight in assessments of an applicant’s need for protection.321 She argues 

that the Swedish Migration Board’s interpretation of UNHCR’s country information on Afghan-

istan and Iraq has weakened the ability for women to gain protection due to gender-based asy-

lum claims in Sweden.322 The UNHCR country information states that having a male network 

can work as a support for women and increase their possibilities of gaining employment, basic 
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survival needs and security but there is no international guidelines that argue that having a male 

network means that women are automatically protected from difficulties, risk and vulnerability 

due to their gender.323 Ghavidel Rostami further argues that in some the Swedish Migration 

Board’s decisions in the last few years their interpretation instead appears to suggest that the as-

sessment of the risk for persecution due gender is put in direct relation to the woman’s access to 

a male network.324 This means women run the risk of being denied refugee status if they have 

access to a male network, which can consist of any number of male relatives.325 Ghavidel Ros-

tami makes a strong argument that this shows how gender-related persecution is often not 

deemed enough on its own to be an adequate grounds for protection in Sweden.326 

 

7.3 Analysis 

 

I argue that from a feminist legal perspective, this is a clear example of when the interpretation 

of legislation not only enforces gender stereotypes but also renders women unequal before this 

particular law. As mentioned, one of Menon’s strands of arguments for feminist engagement 

with the law is the way in which legal agents interpret laws in ways that disadvantage women.327 

As Ghavidel Rostami has pointed out, there is no actual legal support for the male-network cri-

teria, instead it is an interpretation of an UNHCR guideline which has further been added to the 

Swedish Migration Boards country information.  

 In terms of rendering women unequal before the law, from a feminist legal perspec-

tive, this can illustrate the limitations of the difference approach. By effectively adapting the law 

to take into account the way that women’s lives are supposedly different from men it has been 

used to justify discriminatory treatment (in this case by denying women asylum and refugee sta-

tus where men would be deemed eligible for the same). Ghavidel Rostami highlights that 

women are often exposed to gender-based persecution because they are women in countries 

where they have no access to state protection, and not because they are missing a male net-

work.328 

7.3.1 On agency and credibility  

There is also another aspect to the male network criteria which I argue is important here and re-

lates to the previous discussion on agency. Hebah H. Farrag has highlighted how “the depiction 
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of women, especially “refugee women”, as perpetually the victims of male suppression, domina-

tion and control strips them of their agency, voice and multiplicity.”329 The male-network crite-

ria effectively strips women of their own agency in the sense that their asylum application is as-

sessed in light of their relationship to the men in their lives. Ghavidel Rostami highlights that as 

women’s reasons for seeking asylum is often related to persecution that takes place in the pri-

vate sphere it is necessary to question why a male-network can automatically be deemed appro-

priate protection for an applicant, especially if available country information suggests that gen-

der-related violence often takes place in the home by male relatives.330 It also ties women to that 

network as a means of protection, where that should fall under the responsibility of the state.331 

 What about women who make an active choice to not rely on the ‘protection’ from the 

men that the Swedish Migration Board has deemed to constitute their male-network? Or for rea-

sons relating to violence or persecution by a member or several members within that male-net-

work?  Women aren’t viewed as individuals with a right to choose not to be dependent on their 

male-network or deemed to asses themselves if it is a safe network and instead the Migration 

Board and courts appear to accept the gendered structure in women’s lives and as Ghavidel Ros-

tami argues, condones them.332 This brings up questions on what is deemed to be a political act 

when it happens in the private sphere. Alice Edwards highlighted that despite a couple of dec-

ades of case law, most asylum systems fail to “acknowledge failure to conform to social and cul-

tural mores as a basis for a claim to asylum.”333 Looking at the Swedish asylum system’s contin-

ued reliance on the male-network criteria, it appears that this is also the case in Sweden. Ed-

wards poses the question of why it appears to be so “difficult (for decision-makers and at times 

advocates) to recognize the acts of a woman in transgressing social customs as political?”334  

 A final but important point in terms of analysing the male-network criteria from a 

feminist legal perspective is in relation to the issue of believability. Ghavidel Rostami touches 

upon the fact that the Swedish Migration Board asks that women who claim that they have no 

network are able to show evidence to prove that a male network is absent.335 I argue this raises 

questions in relation to believability and who is believed in the asylum seeking process. In her 

thesis Falling at each hurdle – Assessing the credibility of women’s asylum claims in Europe, 

Debora Singer has looked at the role of credibility in women’s asylum claims in Europe and 
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shown that “the key reason why women are refused asylum is because they are not believed.”336 

Credibility is crucial in asylum assessments in general as corroborative evidence is often una-

vailable or difficult to access.337 As gender-related violence for example often occurs in the pri-

vate sphere, providing evidence to support ones asylum claim is often more difficult for women 

seeking asylum for gender-based reasons.338 As an example UNHCR guidelines highlight how 

women are often less likely to have access to official documents as the country of origin “may 

not afford women full rights of citizenship or male relatives may exercise control over docu-

mentation relating to women.”339 

 I argue that this is relevant in relation to the male-network criteria as the issue of be-

lievability becomes crucial when not being able to supply evidence that a male-network is miss-

ing in the home country. So even if one finds the male-network criteria an acceptable way to 

asses women’s need for protection (as the Swedish Migration Board appears to), being able to 

prove that there is no male-network often becomes a matter of credibility. For example, if an ap-

plicant argues that her remaining male relatives have moved country or are deceased, accessing 

documentation to support that claim might prove difficult in certain cases. The absence of evi-

dence relating to the existence of a male-network can therefore risk being the case of oral testi-

mony which is hard to corroborate. 

 

                    8. Discussion: Limited Feminism, Limited Rights 

 
Drawing from my analysis in the previous chapters I will here establish some of the conse-

quences of these three examples as well as put them in a bigger context in relation to the stated 

research questions. 

 

1. Based on feminist legal theory, what are the consequences of these selected examples of Swe-

dish refugee and asylum legislation and policy?  

One of the main aspects of feminist legal theory, or any critical perspective of the law for that 

matter, is to point to the ways the law is not neutral or objective and that there is a need to place 

it in relation to other social and political aspects. As mentioned, in feminist legal theory the par-
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ticular perspective is to “identify the gender implications of rules and practices which might oth-

erwise appear to be neutral or objective.”340 I have highlighted a number of ways in which the 

three examples chosen in this thesis have particular implication for women because of the ways 

in which social reality is gendered.  

 I argue that one of the main implications goes back to the discussion on the law’s need 

for uniformity and consistency and the limitations this sets in terms of consequences for 

women.341 If one looks at the discussion surrounding the sameness vs. difference approaches for 

example, the chosen legislation and policy works well to highlight how the demand to either 

recognise sameness or difference is in many cases inadequate.342 When looking at the discussion 

in chapter five on restrictions on family reunification and the implications in a gendered social 

reality it becomes clear how the sameness approach can be insufficient. When the Temporary 

law treats men and women the same, it fails to take into account the ways in which reality is 

gendered. Not because men and women are fundamentally different but due to expectations and 

lived experiences that placed on people due to their gender. At the same time, the discussion in 

chapter seven regarding the male-network criteria shows what can happen when law and policy 

accepts the gendered norms present in reality. Acknowledging and accepting the ways in which 

women in certain contexts are dependent on a male-network for protection, has enabled the in-

terpretation of the law to discriminate against women and their possibilities of being granted 

asylum in Sweden.  

Both these examples work to highlight the ways in which the law can have unequal conse-

quences as long as it focuses on equal treatment in the actual legislation or policy. So if we in-

stead turn our attention to the notion of substantive equality and the possibilities it has in rela-

tion to the examples of legislation and policy highlighted in this thesis. What would it effec-

tively mean to apply a substantive equality approach to the legislation and policy discussed in 

this thesis? As mentioned substantive equality differs from the sameness vs. difference approach 

in the sense that it specifically deals with the impact that legislation has. On face value this 

might seem like a possible approach in the context of taking “into account the comparative dis-

advantages of persons under existing unequal conditions” that have been highlighted in my ex-

amples.343 However, as Menon has argued, the substantive equality approach in fact does more 

to highlight the problematic nature of the law as it assumes that all that is needed is for decision-

                                                           
340 Bartlett, p,837 
341 Menon, p.56 
342 Ibid 
343 Ibid 



  Anna Ludvigsson 

 

52 
 

makers to be ‘sensitised’ to the impact of a potential law or policy and they would instead work 

towards a sort of shared moral goal when legislating.344 The substantive equality approach in 

fact suggests that there is an “independence and separateness from the judiciary and legal sys-

tem from the institutions of the state and the economic and cultural practices that constitute pre-

sent conditions of inequality”345.  If all that is needed in terms of gaining actual transformation 

by law for women in the refugee and asylum area is for, as Menon phrases it, a ‘sensitisation’ of 

the substantive equality approach, how can we understand things such as the implementation of 

the Temporary law or the development of the EU-Turkey Deal? Looking at these examples it is 

possible to pose the question of whether it is really a lack of ‘sensitisation’ of how to achieve 

substantive equality that causes a disregard of the gendered implications? As is shown in chapter 

five on the Temporary law for example, the gendered implications of what the law would entail 

were pointed out by a number of organisations and bodies at the proposal stage. Both the Tem-

porary law and the EU-Turkey Deal are rather examples of how the gendered implications are 

dismissed and disregarded rather than not ‘sensitised’ to. Menon questions the notion of sub-

stantive equality by stating that “if the morality underlying the notion of substantive equality 

were so self-evident and unthreatening to the dominant social order, we would not need the law 

to bring about social justice.”346 To bring this into context of this thesis, my examples show that 

there was already knowledge of the effect of the Temporary law for example and the implica-

tions they would have on women in particular but it was merely deemed to be a sacrifice for the 

greater goal of reducing the number of asylum-seekers and refugees to Sweden. If gender impli-

cations can so easily be dismissed when making new laws or implementing guidelines, can the 

law really offer a path to equality in a social reality that is unequal? Foster has posed the follow-

ing question:  

why is it that 60 years after the inception of the Refugee Convention, even  

under the weight of voluminous policy guidance, scholarship, and persuasive 

 high level jurisprudence proclaiming that women/sex/gender is capable of  

constituting a PSG for Convention purposes, refugee decision-makers still  

struggle to assess such claims in a straightforward manner?347  
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Maybe the answer to this question lies in what it would effectively mean to fully acknowledge 

and implement these laws and guidelines that govern women’s life in a refugee and asylum con-

text. It would certainly “challenge the dominant social order” as Menon phrases it. 348  If the 

Swedish government would have to fully acknowledge the gendered implications of the three 

examples of policy or legislation and take them into account when implementing the law this 

would heavily restrict their ability to reach their goal of reducing the number of asylum-seekers 

in Sweden. It clearly consequently shows that respect for women’s right to seek asylum on equal 

terms can easily be sacrificed when placed under other more ‘pressing’ priorities.  

 This brings us to another aspect of feminist legal theory which is relevant, the empha-

sis of highlighting the close connection between the law and politics.349 I argue that my exam-

ples function to show how, from a feminist legal perspective, the clear connection between law 

and politics. As mentioned previously, the substantive equality approach suggests a separateness 

of the judiciary from the institutions of the state and the Swedish Temporary law is an example 

that illustrates that this is often not the case. In order to accomplish a political goal of reducing 

the arrival of refugees and asylum-seekers to Sweden, the law has been used to restrict the rights 

of that group in general and on women in particular. It makes for the more traditional view of 

the law as a separate entity from politics questionable to say the least. Instead highly regarded 

rights such as the right to seek asylum and the principle of non-refoulment continue to effec-

tively be put on hold in many cases for women seeking asylum in Sweden. 

 

2. Based on an assumption that there is an inconsistency between Sweden’s foreign policy and 

legislation and policy in the refugee and asylum area, how can we interpret the implementation 

of these policies in terms of who is and isn’t included in Sweden’s feminist ‘project’?  

 

As discussed earlier, scholars such as Lena Martinsson, Gabriele Griffin and Katarina Giritly 

Nygren are increasingly challenging the narrative of the Swedish feminist ‘project’. By high-

lighting the problematic aspects of the “gender-equality norm” and questioning how this is often 

contrary to the actualities of some people’s actual lives.350 As highlighted by my examples, 

equality for women who are refugees and asylum-seekers appear to in many cases have been left 

outside of that narrative of gender-equality in Sweden. The contradictions between Sweden’s 

refugee and asylum policy and the country’s foreign policy rather seems to imply that Sweden 
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will work against “against the systematic and global subordination of women” until those very 

same women apply for asylum in Europe or Sweden. 351  

 One of the features of Sweden’s feminist foreign policy is to work for “women’s pro-

tection from sexual and gender-based violence” yet both the restrictions on family reunification 

and Sweden’s commitment to the EU-Turkey Deal clearly places women in situations of height-

ened risk of those very violations.352 Another focus of the foreign policy is to promote women’s 

and girls’ participation “as a strategy against the shrinking democratic space”, yet as my exam-

ples have highlighted, legislation and policy in the refugee and asylum area instead appears to 

actively constrain women’s agency and access to community participation, as highlighted re-

garding the situation in Greece.353 I argue this is also illustrated in Sweden in terms of the ability 

to influence decision-makers. Refugee and asylum-seeking women have little opportunity to af-

fect the laws that govern their lives. They are effectively ‘left out of the community participation 

process’ in Sweden as well in terms of having a democratic ability to affect the legislative pro-

cess. It makes a strong case for what feminist legal theory has pointed out regarding the neutral-

ity of the law and criticism of how it enforces existing power structures.  

 These examples make up a rather poignant argument that not everyone is included in 

the Swedish feminist ‘project’ and the narrative of gender-equality that comes with it. As men-

tioned, one of the main goals for the Swedish government is to contribute to concrete results 

which strengthens both equality as well as women’s and girls’ full enjoyment of human rights 

across the globe. I argue, based on a feminist legal analysis of Sweden’s current policy and leg-

islation in the asylum and refugee area that same government is in fact doing the opposite for 

those women and girls in Sweden or trying to reach Sweden as refugees and asylum-seekers.354 

It warrants the question of who exactly is included in ‘across the globe’. Is it only applicable in 

the country of origin for women belonging to this group? Is Sweden’s gender-equality ‘project’ 

domestically only meant to include those who ‘belong’ to the nation? Maja Sager has pointed 

out that “it seems like the women in the notion of women-friendliness rather have been women 

‘conceptualized as belonging to the nation’”.355 Based on the conclusions that can be drawn 

from looking closer at the presented in this thesis, I would argue that this certainly seems to be 
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the case. The timing of the introduction of the ‘world’s first feminist government’ and the femi-

nist foreign policy was immediately tested by the events of 2015. And that same feminist gov-

ernment opted to legislate, apply policy and openly support restrictions that, as my examples 

have shown, have severely negative consequences for women in particular. It can be argued that 

it sends a message that those included in the country’s feminist ‘project’ is either living ‘some-

where else’ or those ‘included’ in the Swedish nation. It does not appear to apply to those trying 

to reach or apply for asylum in Sweden. Instead their access to their right to seek asylum or have 

their human rights respected have been deemed secondary, dismissed and effectively – put on 

hold.   

 

3. What can the implementation of these laws and policies tell us regarding a wider discussion 

on ‘the West as the forerunner of human rights’ and women’s rights in particular? 

I argue that the questions of the inconsistencies between Sweden’s feminist ‘project’ and the in-

clusion and exclusion within it, also poses wider questions on the current human rights narra-

tive. As highlighted previously, critics such as Nivedita Menon have emphasised the one-sided-

ness of the human rights project where pressure is placed on states of the South by those in the 

North.356 I have also highlighted how Hanna Wikström for examples has pointed out how these 

human-rights based arguments are used to effectively “condemn ‘barbaric’ or primitive practices 

occurring in non-Western states, but not to protect victims of such practices who are seeking ref-

uge in the West.”357 I argue that the inconsistencies and contradictions presented in this thesis 

between Sweden’s feminist foreign policy and the country’s domestic policies constitute a 

strong case for that criticism.  

 The opening quote to this thesis points to an awareness of the need for countries 

within the EU to, in order to be credible, show a link between their external and internal actions. 

It comes from a speech delivered by Margot Wallström in Brussels in March 2017 when dis-

cussing the EU and when put into perspective to the analysis presented in this thesis works well 

to highlight the inconsistency in between Sweden’s policy on paper and the country’s actions in 

domestic legislation and policy. In the Swedish Foreign Service action plan for feminist foreign 

policy 2015-2018 including focus areas for 2017 the message is clear that the number one focus 

for 2017 for Sweden’s feminist foreign policy is “strengthening the human rights of women and 
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girls who are refugees or migrants.”358 The policy document mentions, outside the necessity to 

ensure that relevant stakeholders can prevent violation of women’s and girls’ right to protection, 

the need for commitments to summits on migration and refugee issues, drawing attention to the 

risks facing women and girls who are refugees or migrants with regards to sexual and gender-

based violence, trafficking as well as forced marriages to name a few examples.359 The docu-

ment also emphasises that “the policy and the action plan will be implemented in cooperation 

with the rest of the Government Offices” as well as that “work will also be carried out in collab-

oration with government agencies”360. The action plan mentions several ways in which the Swe-

dish government and its foreign policy will work to improve the conditions for women and girls 

who are refugees and migrants. However, noticeable and relevant to my argument is that none of 

these include a comment or view on how Swedish legislation and policy in the asylum and refu-

gee area actively disadvantages women and girls, as I have highlighted in my examples. Instead 

there in continued commitment to legislation and policy that actively worsens the conditions for 

that very same group.  

 If the focus for Sweden’s feminist foreign policy for 2017 is in fact on “strengthening 

the human rights of women and girls who are refugees or migrants” an argument can certainly 

be made that as a first step the Swedish government should review its dedication the Temporary 

law, it’s support for the EU’s co-operation with Turkey as well its current interpretation of the 

male network criteria. It would certainly go some way to mitigating criticism leveraged at the 

use of human-rights as an instrument to drive foreign policy that is inconsistent with actions do-

mestically.361 
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