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1   Introduction 

1.1   Background 

The 1997 – 1998 Asian crisis,1 with its offsets in Eastern Europe and Latin America, 

and later the 2007 – 2008 Global Financial Crisis, has reignited the debate about 

how to manage the international currency flow. The markets (especially, but not 

excluding, those of developing countries) turned out to be fragile in a world of 

volatile capital movements. Massive capital flow reversals and weakened domestic 

financial systems resulted in a pressure that was too strong to handle, also for 

countries that followed relatively sound macro-economic policies and had a large 

stock of reserves. The crises made host states (the states where the investments are 

made) question their limited power to impose capital controls. Furthermore, several 

countries imposed capital controls despite their inconsistency with bilateral and 

multilateral investment treaty obligations, which raised the question on their rights 

to do so. The global financial architecture was in other words not matching reality, 

but what should it look like in order to be as accurate as possible?  

International investment law has an important role to play in the global economic 

structure, and capital controls are one of several tools to regulate and balance the 

economy. The focus on capital account issues has increased, as capital flows is an 

important part of the allocation of savings, the promotion of growth and the 

facilitation of adjusting Balance of Payments (BoP).2 To find the proper balance 

between maximizing the gains from investment agreements and the additional FDI 

inflows they can help to induce, while at the same time keeping appropriate 

flexibility to ensure that foreign investment is beneficial for the host country also in 

the long term, is a challenge. While the goal traditionally has been the protection of 

investors and investments, demand has increased for liberalization commitments. 

However, there is also increased recognition of the developmental implications of 

foreign investment. Particularly within developing countries, the need to deal with 

                                                
 

1 For a more elaborate analysis on the Asian financial crisis see Hunter et al. (eds), The Asian 
Financial Crisis: Origins, Implications, and Solutions. 
2 Siegel, D. E., Using Free Trade Agreements to Control Capital Account Restrictions: 
Summary of remarks on the relationship to the mandate of the IMF (2004) p. 300. 
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social and economic problems is combined with regulatory demands, whilst the 

resources and the expertise available is limited.  

The flexibility and regulatory autonomy is of interest for the host state from a 

sustainable development perspective, often in a long term time frame. The investors 

are interested in the protection of their investments. Regulation predictability and 

ability to collect earned profits from their investments. Monetary transfer provisions 

of IIAs seek to restrict host state interference with capital flows, in order to 

safeguard free flows related to investments. Some of the agreements, however, also 

contain derogations in the event of a macro-economic crisis, allowing host states to 

restrict the free transfer of investment funds if deemed necessary to protect the 

countries’ economic stability. After the financial crises in the 1990s, even those in 

favour of capital account liberalization did acknowledge that many of the countries 

that managed to stay out of the deepest crises had one thing in common: They used 

capital controls.3  

1.2   Purpose, Research Questions and Limitations 

Even though there are several international organisations, such as the UN, WBG, 

WTO and OECD, which are involved with the regulation of foreign investment, an 

integrated multilateral regulatory system is not in place. The attempts to create a 

multilateral structure have all failed.4 The rights and obligations of investors are 

defined and delimited in IIAs. International investors are to be protected from state 

interference, including interferences pursued in the name of macro-economic 

                                                
 

3 Epstein, G, Grabel, I, Jomo, K.S. ’Capital Management Techniques in Developing 
Countries: Managing Capital Flows in Malaysia, India and China’ chapter in Ocampo, J.A, 
Stiglitz, J, Capital Market Liberalization and Development (2008). 
4 ”Havana Charter for an International Trade Organization, including annexes” (Havana 
Charter) in United Nations Conference on Trade and Employment: Final Act and Related 
Documents, E/CONF.2/78, March 24, 1948, art. 12, available at 
http://www.wto.org/english/docs_e/legal_e/havana_e.pdf. WTO, Doha Minesterial 
Declaration (Doha Declaration) WT/MIN(01)/DEC/1, November 20, 2001, paras. 20-22, 
available at http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm; see also 
the OECD negotiations on the Multilateral Agreement on Investment (MAI), The Multilateral 
Agreement on Investment: Draft Consolidated Text, DAFFE/MAI(98)7/REV1, April 22, 
1998, available at http://www1.oecd.org/daf/mai/pdf/ng/ng987e1e.pdf. 



 8 

stability.5 The question is how extensive these investor rights are and how much 

they limit the regulatory freedom of states during times of macro-economic 

instability (BoP problems). As the rules on currency transfer provisions are 

shattered in different instruments, this is an attempt to collect some of the central 

frameworks (the IMF Articles of Agreement, the OECD Codes and IIAs) in a 

comprehensive manner whilst examining the following questions: 

•   What role do currency transfer provisions have in the global economy and 

how are they related to the discussion on regulatory space for host states? 

•   What is the relation between the IMF Articles of Agreement, the OECD 

Codes and IIA’s with regard to international currency transfers? 

•   To what extent is a host state obligated to comply with its international 

obligations in the face of an economic crisis or threat thereof?  

The focus will be on the right to regulate for host states and the relation to monetary 

and exchange rate policies and derogations related to BoP issues. Exceptions to the 

obligation to freely transfer funds relating to taxation issues, securities’ trading or 

criminal offences related to money-laundering or financing of terrorist activity will 

not be examined. The cross-border flow of goods or services will not be brought up 

in this thesis. 

Normally a difference is made between capital inflows and capital outflows.6 This 

essay will focus on the regulation on currency outflows, as capital flight is one of 

the more central issues in the event of a crisis, when foreign investors seek to move 

investment capital into safe havens.7 The issue of capital inflows will not be brought 

up to any larger extent. International investment law, a heterogeneous network of 

investment treaties, will be at the base of the discussion. Furthermore, the IMF 

Articles and the OECD Codes, legal frameworks that are a crucial part of the 

international economic environment, will be analysed in order to give a basic 

understanding of the relevant regulatory background.  

                                                
 

5 Tams et al., International Investment Law and the Global Financial Architecture: Identifying 
Linkages, Mapping Interactions (2017) p. 4. 
6 See Ostry et al.Capital Inflows: The Role of Controls, IMF Staff Position Note (2010). 
7 Yianni, A and De Vera, C, The Return of Capital Controls? (2010) p. 357. 
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1.3   Theory, Method and Material  

The primary purpose of this thesis is to analyse currency transfer provisions in the 

light of what is considered sustainable economic practices, in the situation of 

financial crises (BoP problems) and capital flight from a de lege lata perspective. 

The dynamic development of international investment law, where its limited treaty 

standards has come to be applied to an increasingly wide range of issues, demands 

an approach reaching beyond legal texts and documents, even though these provide 

a good starting point for a legal discursion. The interdisciplinary nature of the 

subject, where currency transfer provisions are part of a broader discussion on 

macroeconomic development, demands for a wider approach in the search for 

relevant material. As academic fields such as development economics, international 

law and macro-economic theory are necessary for the full understanding of the 

issue, the material used is collected from these different academic fields.  

Jurisprudence will to some extent be interpreted to strengthen the analysis. Legal 

texts will predominantly include sources from various UN organs (mostly 

UNCTAD), texts regulating the work of the IMF and OECD and instruments of 

interpretation such as the VCLT. In international investment law, the classic 

separation between public law and private law is blurred. As the regime derives 

from public law, hence is heavily influenced by it, legal texts and principles in 

general international law will be used. Distinct rules directly aimed at international 

investments are also included. 

1.4   Terminology 

International investment law is designed to promote and protect the activities of 

private foreign investors, either natural persons or judicial persons. The foreignness 

of the investment is not determined by the origin of the investment,8 but by the 

investor’s nationality.9  The foreignness of the investor determines if the standards 

                                                
 

8 See, for example, Olguín v Paraguay, Award, 26 July 2001, para. 66, footnote 9, Saipem v 
Bangladesh, Decision on Jurisdiction, 21 March 2007, para 106, Mobil v Venezuela, Decision 
on Jurisdiction, 10 June 2010, para. 198. 
9 Dolzer and Schreuer, Principles of International Investment Law (2012) p. 44. 
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of protection, inter alia currency transfer provisions, in international investment 

agreements, is applicable to the investments made in the host state.  

Balance of payments (BoP), also known as the balance of international payments, 

is a statement that summarizes economic transactions between residents and non-

residents during a specific time period.10 Despite its name, the ‘balance of 

payments’ data is not concerned with actual payments made and received by an 

economy, but rather with transactions. The data of BoP, together with international 

investment position data (IIP) and other changes in financial assets and liabilities 

accounts together make up the international accounts for an economy, which 

summarize the economic relationships between residents of the economy and non-

residents.11 When a foreign investor freely transfers funds out of the host state, the 

host country’s foreign reserve is affected (when converting earnings in the currency 

of the host state into an international currency through drawing from the foreign 

exchange reserve), which affects the BoP.12 In this lies a tension: The foreign 

reserve of a country is used when paying for imports and to maintain the value of 

the domestic currency. As the foreign reserve is finite and investor transfers of 

currency abroad thus affects other state interests, a state is able to limit the transfers 

of the investor through restricting the flow of transfers, preventing the investor from 

moving foreign currency abroad. This stabilizes the BoP.13  

Moving funds denominated in the local currency of a host country abroad involves 

two steps: 1) Exchanging funds denominated in local currency to a freely 

convertible currency and 2) transfer funds to banks abroad. Capital controls can 

take many forms: prohibitions, the requirement for prior approval, or authorization 

in respect of cross-border transfers of capital are apparent restrictions on the free 

flow of capital.14 Another form of capital controls are exchange controls, regulating 

how the domestic currency relates to the international currency markets. 

Repatriation requirements, where investors are required to sell the foreign exchange 

earned through the export of goods or services to the central bank of the home 

                                                
 

10 IMF, Balance of Payments and International Investment Position Manual, BPM6, p. 7. 
11 Ibid. 
12 Vandevelde, Bilateral Investment Treaties: History, Policy and Interpretation (2010) p. 
316. 
13 Ibid. 
14 Supra n 7, p. 358. 
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country, is one type of exchange control.15 Prohibitions and restrictions/limits on 

the ability to exchange domestic currency for foreign currency is another way to 

restrict the cross-border flows of currency through exchange controls.16 

The definition of sustainable development is constantly developing, but most 

frequently used is the ‘Brundtland’ definition:17 “Sustainable development is 

development that meets the needs of the present without compromising the ability 

of future generations to meet their own needs.” It contains within two key concepts: 

The concept of needs, in particular the essential needs of the world’s poor, to which 

overriding priority should be given; and the idea of limitations imposed by the state 

of technology and social organisation on the environment’s ability to meet present 

and future needs. The subject of this paper relates to SDG 8, where economic, 

sustained and inclusive growth is mentioned as one of the pillars for sustainable 

development and SDG 16 – strong institutions. All goals are however interrelated 

and affected by each other.18  

1.5   Outline 

Chapter 2 will be devoted to explaining the relevance of currency transfer 

provisions from a macro-economic perspective. Moreover, the right to regulate will 

be discussed in relation to international investment agreements. Chapter 3 aims to 

explain the legal frameworks of the IMF and the OECD and their relevance for the 

subject. Chapter 4 discusses international investment agreements and analyses the 

jurisprudence dealing with currency transfer provisions. Chapter 5 explores the 

implications that different versions of currency transfer provision has for the 

protection of investments, analyses the role of CIL plays on the matter and looks at 

alternative ways to regulate the free flow of capital. Chapter 6 contains some 

concluding remarks. 

                                                
 

15 Ibid. 
16 Ibid. 
17 UN, Report of the World Commission on Environment and Development: Our Common 
Future ’the Brundtland Report’, (1987). 
18 The 17 SDGs derives from the 2030 Agenda for Sustainable Development. For a full 
overview see Transforming our world: the 2030 Agenda for Sustainable Development, GA 
Res. 70/1, 25 September 2015, UN Doc A/RES/70/1 (2015) p. 14. 
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2   Currency transfer provisions in a bigger 

context 

2.1   Capital mobility and economic integration 

Capital mobility is said to go back as far as the 18th century. Instead of restricting 

capital movement most countries committed themselves to the gold standard, and 

pursued liberal economic policies.19 During and following the World War I and as 

a reaction to the Great Depression, countries imposed capital controls. Major capital 

markets closed down and capital mobility was reduced.20 The setting up of the 

Bretton Woods Institutions21 1944 aimed to ensure ’orderly and well-regulated 

international monetary relations’,22 through supporting members to dismantle 

exchange restrictions.23  

The take-off point for the regulation of the international market today is economic 

integration. In other words, the idea is that in order for a country to develop 

successfully, it needs to integrate with the global market and adapt to international 

standards. To promote growth and render economic openness, enhanced market 

access is to be achieved through institutional (administrative and legal) reforms.24 

The idea is that free flows of international capital is beneficial for developing 

countries, as they get access to cheaper credit and investment from more developed 

markets, which in turn leads to growth and stability. To let in large and experienced 

foreign investors can also contribute to stabilisation and diversification of the 

domestic market, also known as knowledge transfer.25 New growth theory models 

                                                
 

19 OECD, Forty Years’ Experience with the OECD Code of Liberalisation of Capital 
Movements (2002) p. 22. 
20 Meyer, B, ’Recognition of Exchange controls after the IMF’ (1953) p. 867. 
21 The original Bretton Woods institutions, IMF and IBRD, were established. IBRD later 
became a part of the WBG. 
22 Art 1(iv) of the Articles of Agreement of the IMF. The IMF played a regulatory role and the 
World Bank offered loans to countries to enhance the economy through development projects. 
23 Silard, S, Exchange Controls and External Indebtedness: Are the Bretton Woods Concepts 
Still Workable? A perspective from the IMF (1984) pp. 53 et seq. 
24 Rodrik, D, The Global Governance of Trade as If Development Really Mattered, Report 
submitted to the UNDP (2001) p. 1. 
25 UNCTAD, Virtual Institute Teaching Material on Contemporary Issues in International 
Macroeconomics, Trade and Finance: Capital Flows to Developing Countries: When Are 
They Good for Development? (2013) p. 4. 
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focuses on technology change, where foreign investors contributes to the dissipation 

of new technological progress to host states. The term ‘technology’ has a broad 

meaning, including institutions that are needed for production and distribution.26 

The consequences of this knowledge transfer would lead to that producers in 

developing countries are integrated into international supply chains where the 

investor provides training for the domestic employees in less developed countries. 

A spill-over of know-how could thus lead to an increase of the technological level, 

leading to increased output and income in the host country.   

2.2   Liberalisation – based on the correct assumptions? 

Nobel laureate Robert E. Lucas has pointed out the fact that capital flows and the 

differences in the return on capital between rich and poor countries observed in 

reality is smaller than what could be expected in theory.27 The view that capital 

inflows have benefitted receiving countries has also been challenged.28 

Crises tend to be pro-cyclical rather than being counter-cyclical, thus being further 

aggravated by international capital flows.29 This means that during booms, 

excessive inflows of capital surges whilst capital flight occurs in times of economic 

instability. In financially liberalized economies, both governments and central 

banks have realised that counter-cyclical macro-economic policies have limited 

effects when it comes to limiting the consequences of these flows – it seems like 

market forces rather pushes them into opposite, pro-cyclical, macroeconomic 

policies.30  Foreign investors can moreover be subject to herd behaviour and suffer 

from excessive optimism. Large surges of capital outflows can exacerbate a 

country’s BoP problems, making it increasingly difficult for the country in question 

to adjust policies to correct the root of the problem. Market economies are not self-

regulating. Regulation of the economy is necessary to reduce the exposure to risks, 

                                                
 

26 Ibid.  
27 Lucas, R. Why Doesn’t Capital Flow from Rich to Poor Countries? (1990) pp. 92 – 96. 
28 Rajan, R.G, et al. Foreign capital and economic growth, (2007). 
29 Ocampo, J.A. and Palma, J.G. The role of Preventive Capital Account Regulations, p. 171. 
30 Ibid. 
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decrease the extent to which markets amplify the shocks to which they are exposed 

and to improve economic resilience.31  

The threshold hypothesis suggests that in order for a country to benefit from a 

liberalisation of capital flows, certain minimum institutional conditions need to be 

in place.32 Countries that open up their capital account to the international market 

develops a structure of financial claims that are vulnerable to investor bailouts.33 In 

developing countries, the negative effects are amplified as capital markets are thin 

and financial instruments are either short-term or non-existent: The societal 

institutions are not fully developed and thus less stable. The resources commanded 

by institutional investors is furthermore relative to the size of developing country 

financial systems. Thus, developing country markets are associated with higher 

risks.  

Capital-market liberalization is not necessarily associated with economic growth.34 

Wade points to the fact that earlier events during the Asian financial crisis shows 

how vulnerable financial markets are to investor bailouts, and how they trigger more 

contractionary shock-waves.35 The countries that followed free market policies 

diligently were hurt, as investors feared financial disasters and moved over to more 

secure and stable markets, causing drop destabilisations in the host states.36 

According to Wade, there has been an over-emphasis of international investment, 

not only at the cost of sustainable development but also at the cost of economic 

growth, and that the focus to impose institutional uniformity rather than manage 

institutional diversity is hurting economic development.37  

Prominent economists such as Bhagwati, Krugman, Rodrik and Stiglitz have all 

successfully argued in favour of capital flow restrictions.38 As capital mobility is 

becoming increasingly unstable, the importance of the ability to manage capital 

flows is becoming more central. Wade points to the lack of regulation in 

                                                
 

31 Ocampo et al. Capital Market Liberalization and Development (2008) p 4 f. 
32 Supra n. 25,  p. 9. 
33 Wade, R, Governing the Market: Economic Theory and the Role of Government in East 
Asian Industrialization (2004) p xxxvi 
34 Supra n. 31, p. 12. 
35 Supra n 33 p xxxvi 
36 Ibid. 
37 Ibid. 
38 Supra n. 3, p. 1. 
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international operations causing the financial markets to crash, as restrictions on 

free capital mobility has been removed before developing country markets were 

ready for it. Resources commanded by institutional investors are relative to the size 

of developing country financial systems: Small shifts in investor sentiment can 

create large swings in emerging market interest rates and exchange rates. Ruggie 

advocates for “embedded liberalism”, meaning that governments need to maintain 

a cleavage between the domestic economy and the international economy with 

respect to financial flows.39 This could be interpreted as some sort of compromise 

between an approach which favours unimpeded multilateral trade and an approach 

that favours domestic stability over liberalization. 

2.3   Development space  

The main purpose of international investment treaties is to encourage, promote and 

to protect long-term investment and trade between state parties.40 Whilst assuring 

investors right to transfer their assets from the host state to the home state, 

regulatory space is needed for the host state in order to manage currency flows in 

the event of financial instability. As shown above, countries that have liberalized 

foreign investment still need to retain flexibility in order to curve BoP or macro-

economic crises. According to the International Institute for Sustainable 

Development (IISD) it is more likely that BoP crises will happen in the future, 

which indicates that the international regulation on monetary management is 

becoming increasingly important.41 Capital controls, of which currency transfer 

provisions is one of the possible tools, are believed to stabilise short-term volatile 

capital flows. The effectiveness of capital controls has been discussed in a wide 

range of literature. What can be said in general is that there is a strong support for 

the use of capital controls, whilst the evidence on outflows is more uncertain.42 The 

                                                
 

39 Ruggie, J, International Regimes, Transactions, and Change: Embedded Liberalism in the 
Post-War Economic Order’ (1983) p. 195. 
40 Kolo, A, Transfer of Funds: The Interaction Between the IMF Articles of Agreement and 
Modern Investment: A Comparative Perspective (2010) p. 355. 
41 Mann, H, et al. IISD Model International Agreement on Investment for Sustainable 
Development – Negotiators’ Handbook (2006) p. 20. 
42 Gallagher, K, Losing Control: Policy Space to Prevent and Mitigate Financial Crises in 
Trade and Investment Agreements (2011) p. 389 et seq. 
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opinions on whether the use of capital controls on outflows is good are more 

contrasting to each other. On one hand, as they can reduce the volatility of real 

macroeconomic performance, they can contribute to stable economic growth and 

warn long-term capital outflows. 43 On the other hand, capital controls can be seen 

as being counter-productive to the liberalization of capital flows.  

When concluding IIA’s, host countries face the challenge of creating a stable, 

appropriate, predictable and transparent FDI framework that helps to develop and 

open up the domestic market to the world, whilst at the same time retaining the 

freedom that is necessary to pursue national needs. The flexibility of IIAs depends 

on four factors:44 The IIA objectives, their overall structure and modes of 

participation, their substantive provisions and their application. This will be further 

developed and analysed below. 

  

                                                
 

43 See Supra n 6. 
44 UNCTAD, International Investment Agreements: Key Issues, United Nations Publication, 
Vol. 1, UN Doc UNCTAD/ITE/IIT/2004/10 (2004) p. 53. 
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2.4   The right to regulate in international investment law 

One of the core debates that affect the international investment regime is centred 

around two key values – granting maximum protection to foreign investors and 

safeguarding host countries´ right to regulate in the public interest. Governments 

are through IIA’s obligated to protect investors and their investments against 

discriminatory, arbitrary and otherwise unfair and harmful treatment. The challenge 

for signatories of international investment treaties is to fully implement these 

principles while still preserving the authority to adopt and maintain measures 

necessary to regulate in the public interest to pursue certain public policies.45 The 

extent of investment liberalization is therefore constantly a subject of discussion, 

and the question is whether the investment norms in place have reached the right 

balance between investment protection and states’ right to regulate. When it comes 

to BoP crises, countries need a certain extent of regulatory flexibility to avoid or 

curb the negative consequences of such crises.  

In the year of 1605, an English court ruled: “The king … may change his money in 

substance and impression and enhance or debase the value of it”46, affirming the 

principle that each country has control over the regulation of its currency. A core 

principle of international law is state sovereignty.47 The right to regulate is one way 

of expressing the principles of sovereign equality,48 and one of the most basic 

attributes of sovereignty under international law.49 The regulatory capacity of a state 

is one of the main pillars in international law, and expresses the freedom of a state 

to involve in economic, legislative and political regulatory activity as it deems 

                                                
 

45 Statement of the European Union and the United States on Shared Principles for 
International Investment (EU-US Statement), available at 
http://trade.ec.europa.eu/doclib/docs/2012/april/tradoc_149331.pdf, p. 1., European 
Commission, Press Release, ”EU and US Adopt Blueprint for Open and Stable Investment 
Climates”, Reference: IP/12/356 (4 October 2012) available at http://europa.eu/rapid/press-
release_IP-12-356_en.htm 
46 Case de Mixt Moneys (Gilbert v. Brett) 80 Eng. Rep. 207, 509 (pP.C. 1604) in Kariv, G, 
Contracts under monetary fluctuations: The legal effects of devaluation, p 534 Northwestern 
University Law Review, No 4 Vol 65 pp 533 – 575. 
47 Article 2(4) of the UN Charter. 
48 Kokott, J, States, Sovereign Equality (2011) 
49 Mann, H, The Right of States to Regulate and International Investment Law: A Comment 
(2003) p. 216.  
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suitable.50 The monetary sovereignty of each state under CIL means that the state 

may impose exchange control restrictions without incurring international 

responsibility.51  

In international investment law the term has a narrower definition, as it denotes the 

legal right exceptionally permitting the derogation of international commitments it 

has undertaken by means of an investment agreement without incurring duty to 

compensate.52 States have almost absolute monetary sovereignty under customary 

international law, but the international framework that regulates fund transfers is 

complex. Free transfer provisions are at the core of investment protection,53 as they 

provide protection of the ability for the investor to transfer funds freely and without 

delay, with regards to covered investments. Exceptions to the free transfer of capital 

is considered to be a part of the host states’ right to regulate.54 The right to regulate 

is a fairly new concept, that has come to be viewed as a critical element to 

understand the development of international investment law and policy.55 

2.5   The general nature of currency transfer provisions 

Two absolute key features in the international investment regime are firstly the dual 

aims of the regime, that traditionally have been the protection and promotion of 

foreign investors and investments and secondly the investment protection standards, 

that are at the core of the regime. IIA’s contain protection norms in order to 

encourage, or promote, capital flows across countries. The focus to provide a set of 

broad standards imposes a set of obligations on the host countries, of which some 

of the principles are well known, e.g. ’Fair and Equitable Treatment’ and ’No Less 

                                                
 

50 ”A Sovereign State has the right, in the exercise of its discretion, to design its 
macroeconomic policy (…)”,Basic Principles on Sovereign Debt Restructuring Processes, 
GA Res 69/319, 10 September 2015, UN Doc A/RES/69/319 (2015). 
51 Case concerning the Payment of Various Serbian Loans Issued in France (France v 
Kingdom of the Serbs, Croats and Slovenes) Judgment, 12 July 1929, PCIJ Series A, No 20, 
pp. 5, 44 – 5, Mann, ’Money in Public International Law’ (1949) 26 BYBIL 259 
52 Titi, A, The Right to Regulate in International Investment Law (2014) p. 33. 
53 UNCTAD, Transfer of Funds, United Nations Publication, UN Doc UNCTAD/ITE/IIT/20 
(2000) p. 7. 
54 Supra n. 52, p. 155. 
55 Supra n. 49, p. 2. 
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Favourable Treatment’. Despite the fact that additional clauses dealing with the 

standard of funds are as essential, they have not stirred as much attention (yet).  

One of the main reasons why countries use investment treaties is to encourage 

investment by affording protection and a reasonable standard of treatment to foreign 

investors, while at the same time safeguarding the host state’s sovereignty to 

regulate the economy.56 The primary purpose of a transfer provision is to regulate 

the obligation of a host country to permit the flow of funds related to investments 

in and out of the country.57 These provisions are of grand importance; an investment 

can barely be considered to be protected unless the host state commits itself to 

permit the payment, conversion and repatriation of amounts relating to the 

investment in question.58 The essence of making an investment is to make profits 

and distribute these to its shareholders, possibly residing in other countries than the 

host state. Moreover, the foreign investor might need to transfer funds in order to 

pay fees, purchase raw materials or to service external loans.59 The concern of the 

host state is that such transfers might deplete its foreign reserves, and the effect it 

could have on the economy during times of economic hardship.  

The different kinds of regulations on currency flow management are diverse and are 

affected by different factors such as monetary and financial policies, the volume of 

the domestic capital market, historical influences and the bargaining power of the 

parties involved in the treaty negotiations. The variation of this type of policies will 

be further looked into below.  

  

                                                
 

56 El Paso Energy International Company v The Argentine Republic, Decision on Jurisdiction, 
ICSID Case No. ARB/03/15, 27 April 2006, para 70 
57 Supra n 44, p. 258. 
58 Ibid. p. 257. 
59 Kolo, A and Wälde, T, Economic Crises, Capital Transfer Restrictions and Investor 
Protection Under Modern Investment Treaties (2008) p. 161. 
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3   The IMF and OECD frameworks 

3.1   The IMF Articles 

3.1.1  General 

The Articles of Agreement of the International Monetary Fund (IMF, 1976) is the 

IMF’s charter which constitutes an international treaty. While it is not an 

international investment agreement per se, the mandate of IMF is overlapping the 

rules of investment agreements in multiple ways.60 The fund has regulatory powers 

which are of significant importance to capital movement, as the purposes of the IMF 

is to promote international monetary cooperation and to assist in the establishment 

of a multilateral system of payments in respect of current international 

transactions.61 Moreover, the IMF has a nearly universal membership,62 which 

makes the system relevant for most states. 

The IMF Articles of agreement were the outcome of efforts by several countries to 

provide an acceptable international legal framework that would minimize the 

negative impact of exchange restrictions while at the same time preserving the right 

of member states to impose restrictions when faced with BoP problems.63 All fund 

members are obligated to follow the rules set up through the Articles, which 

establish a general prohibition on the imposition of restrictions on payments and 

transfers for current international transactions. Specific exceptions to the free 

movement of capital are also regulated in the Articles.  

3.1.2  Temporary restrictions on foreign exchange flows 

Three provisions in the IMF Articles are extra relevant for the discussion on 

temporary restrictions on foreign exchange flows. As the IMF articles apply to the 

“making of payments”, they are essentially concerned with outward flows. The 

                                                
 

60 IIA provisions concerning the transfer of funds are considered to be lex specialis to the IMF 
framework: Continental Casualty Company v The Argentine Republic, Award, ICSID Case 
No. ARB/03/9, 5 September 2008, para 244.  
61 IMF Articles of Agreement, art 1, paras (i) and (iv). 
62 189 Member States (2017), available at 
https://www.imf.org/external/np/sec/memdir/memdate.htm (2017-10-08) 
63 Supra n 20, p 867 et seq. 
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framework puts different kinds of payments into two different categories: Either the 

transfer is considered as a current payment or a capital payment. This categorization 

has consequences for whether the host state can limit the rights of the investor to 

make the international transfer: 

If the payment is a current international transaction, the member state is prohibited 

from imposing restrictions on the payment.64 This is a general obligation of IMF 

members, and includes government measures that restrict currency exchange: If a 

country restricts the ability for an investor to exchange the domestic currency to a 

freely exchangeable currency, it prevents the investor to make use of its funds. If 

the payment on the contrary is an international capital transfer, member states do 

have the power to regulate the outflow of transfers, hindering the international 

investor from transferring its funds abroad.  

The definition of what is considered to be a current international transaction can be 

found in Art XXX(d). This includes, without limitation: All payments due in 

connection with foreign trade, other current business, including services, and 

normal short-term banking and credit facilities; payments due as interest on loans 

and as net income from other investments; payments of moderate amount for 

amortization of loans or for depreciation of direct investments; and a moderate 

remittances for family living expenses.65 With approval from the IMF, the member 

state is allowed to make exceptions from the main obligation to refrain from 

restrictions on current transactions. 

Capital transactions are defined e contrario to current transactions. This means, that 

all international transfers that are not considered to be current transfers are capital 

transfers. This includes transfers of the proceeds from the liquidation or sale of an 

investment.66 As these categories of transfers are highly important for an investor, 

this means that investors are exposed to a higher risk under the IMF Articles than 

under both the OECD Codes and some BITs. For the host state, on the other hand, 

                                                
 

64 IMF Articles of Agreement, Article VIII, Section 2(a). 
65 IMF Articles of Agreement, Art XXX(d). 
66 The IMF Balance of Payments Manual provides further directions on how to differ current 
international transfers from international capital transfers, see IMF, Balance of Payments and 
International Investment Position Manual, BPM6 (2009). 
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it puts less restraint on the monetary sovereignty than the OECD Codes and many 

IIAs. This is further developed below.  

3.1.3   ‘Current’ or ‘capital’ – blurred lines 

One of the key purposes of the Fund, “to assist in the establishment of a multilateral 

system of payments in respect of current transactions”67 is reflected in the way 

current transactions and capital movements are distinguished in the framework. The 

line between current international transactions and capital transactions is not always 

clear. Art XXX(d) provides that the IMF “may, after consultation with the members 

concerned, determine whether certain specific transactions are to be considered 

current transactions or capital transactions.” The interpretation of the Articles thus 

depends on the countries involved in the transfer, meaning that the extent of what 

is considered be a current transfer and therefore can be transferred freely, differs 

from case to case. Current transactions could in other contexts (when other members 

are concerned) be considered to be capital transactions.  

In Hood Corp v Iran, the question was whether an Iranian exchange control violated 

a US – Iran treaty.68 The payment concerned was for a transfer of right in a joint 

venture and whether it was a current or capital payment. Whilst the majority of the 

Tribunal held that the payment should be considered to be a capital transfer, Judge 

Mosk stated in a dissenting opinion that the transaction in question arguably should 

be a current transaction, which would have the consequence that it would not be 

restricted. The reason was that the exchange controls in question were considered 

confiscatory and therefore arguably should be denied recognition.  

3.1.4  IMF Restrictions 

The obligation of free transfers under the IMF framework expands to what is 

considered to be a restriction of free flows and what is not – as long as an action is 

not considered to be a restriction formally, it is allowed despite the fact that it might 

have practical implications for the free currency flow. Any formal or informal 

                                                
 

67 IMF Articles of Agreement, Art I (iv). 
68 Hood Corp. v. Iran, 7 Iran-US CTR 36 at 45-6. 
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governmental action that impedes the making of current international payments and 

transfers constitutes a restriction: A governmental measure gives rise to a restriction 

if it increases the cost of the transfer or payment, or subjects them to an 

unreasonable burden or delay.69 Thus, the payment or transfer does not necessarily 

need to be completely blocked, it is sufficient that the flows are less free than normal 

for a restriction to occur. 

Secondly, limitations on the ability of a resident or non-resident to access foreign 

exchange for the purpose of making the payments or transfers in question to 

constitute a restriction.70 The currency to be made available should be either the 

currency of the non-resident or a currency that the non-resident can readily convert 

into its own currency. Moreover, it is rather the nature of the measure than the 

purpose or effect of the measure that determines if the measure is seen as a 

restriction, as limitations imposed on the ability to enter into underlying current 

transactions do not generally constitute restrictions.71 This means that a member 

that wants to restrict the availability of foreign exchange for BoP is able to do so, if 

the restriction is imposed on the underlying transaction (e.g. an import) and not the 

payment/transfer directly. 

3.1.5  Temporary derogation and financial assistance 

The IMF is authorized to approve restrictions on payments and transfers for current 

international transactions that are subject to its jurisdiction when the restrictions at 

hand are needed for BoP reasons.72 The criteria for approval on a temporary 

derogation to the obligation of the free transfer of current transactions have been 

developed through the adoption of several “approval policies” by the Fund’s 

Executive Board and are not defined in the Articles themselves.73 Imposed 

exchange measures due to BoP reasons are approved if they fulfil two requirements. 

The restrictions need to be temporary (approval is normally granted for up to a one-

                                                
 

69 Supra n. 44, p. 261. 
70 Ibid.  
71 Ibid. p. 262. 
72 IMF Decision 144-(52/51). 
73 IMF ‘Governance Structure’ available at https://www.imf.org/external/about/govstruct.htm 
(08-08-2017). 
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year period) and they cannot discriminate among Fund members.74 If the measures 

imposed are considered to be discriminatory, it becomes harder for a member to 

receive financing from a wide range of sources, including the IMF.75 

In 2008 the IMF approved the Icelandic Government’s attempts to impose exchange 

restrictions on current international transactions.76 The purpose of the program was 

to prevent a further sharp króna depreciation, ensuring medium-term fiscal 

sustainability and to develop a comprehensive bank restructuring strategy.77 The 

restrictions were imposed for BoP reasons and Iceland undertook “not to impose or 

intensify restrictions on the making of payments and transfers for current 

international restrictions on the making of payments and transfers for current 

international transactions nor to introduce multiple currency practices.”78 Some of 

the key factors suggesting a demanding threshold for IMF approval were: The crisis 

extended to the majority of domestic banking industry, a number of serious attempts 

at self-help (actual steps and serious attempts) by the local administration, a credible 

government likely to be proactive to improve the situation and a transparent system 

of foreign exchange during the lifetime of the restrictions assembled on a non-

discriminatory basis.79 The case of Iceland contrasts to that of Ukraine in 2008, 

where the IMF did not approve the imposed exchange controls. Ukraine had 

however not undertaken any self-help measures equivalent to what the Icelandic 

authorities did, nor did Ukraine make the point that exchange restrictions were 

imposed for BoP reasons and were non-discriminatory.80  

Siegel, at the time of writing Senior Counsel in the IMF Legal Department, means 

that the IMF does not treat restrictions as a solution to the BoP issue, but rather 

recognizes that the “restrictions may be necessary as a temporary matter while 

adjustment measures have a chance to have their intended effect”.81 If this reflects 

                                                
 

74 Supra n. 44 p. 263.  
75 Ibid. 
76 IMF, Iceland: Request for Stand-by Arrangement, IMF Country Report No. 08/362, 78 
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80 Ibid. p. 370. 
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the view of the IMF, the restriction of transfer of funds is seen as a way to pause or 

soften the escalation of a BoP crisis as a complementary means when external 

financing and economic adjustment is not sufficient to curb the immediate crisis, 

while giving time for corrective macroeconomic or structural reforms to respond to 

the external environmental causes that are the root to the BoP problems. Members 

that imposes restrictions on the free capital flow are expected to apply policies that 

adjust the underlying factors causing the problems. 

3.2   The OECD Codes 

3.2.1  The Standard of Developed Countries 

OECD members are required to “pursue their efforts to reduce or abolish obstacles 

to the exchange of goods and services and current payments and maintain and 

extend the liberalisation of capital movements”.82  To achieve this aim, the OECD 

free transfer commitments are regulated in two separate codes: The code of 

liberalisation of capital movement (the Capital Movements Code) and the code of 

liberalisation of current invisible operations (the Current Invisibles Code).83 The 

codes have the status of an OECD Decision, which means that they are legally 

binding between the OECD member states.84 The codes do not, in contrast with the 

IMF Articles, make a difference between current and capital payments.  

The Capital Movements Code liberalizes the making of investments and capital 

transfers. It applies to outward investment, and requires permission for residents to 

make transfers of funds abroad to make investments. The Current Invisibles Code 

covers investment in major services industries, such as services related to business, 

insurance, banking and finance etc. The two codes combined cover all income, 

proceeds and other amounts relating to investment. This implicates that the host 

state’s obligation to provide for free transfers is broad compared to the IMF Articles. 

                                                
 

82 Article 2(d), Convention on the Organisation for Economic Co-operation and Development 
(1960). 
83 OECD Code of Liberalisation of Capital Movements (2016) and OECD Code of 
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As an example, the Capital Movements Code establishes obligations regarding the 

ability of a foreign investor to liquidate an investment. This is not the case in the 

IMF Articles, but neither in all BITs.85   

The progressive liberalisation of free transfers amongst the OECD countries might 

be the result of relatively homogenous stable economies with developed 

institutions. Despite the level of liberalisation in an organisation that expressly has 

an objective to “extend the liberalisation of capital movements”, the codes contain 

derogation clauses.86 A member that chooses to invoke the derogation is subject to 

certain requirements: Discrimination between other members are not allowed and 

the state shall avoid unnecessary damage.87 Moreover, the exception is limited to 

18 months.88 Apparently transfer derogations concerning BoP problems are not 

relevant only in the dichotomy between developing and developed countries, but 

also “in a club of mostly rich countries”, as the OECD is called by The Economist.89  

  

                                                
 

85 Chapter 8 – Transfer Rights, Performance Requirements and Transparency in Newcombe, 
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3.2.2  The Multilateral Agreement on Investment – an 

ambitious draft 

The liberalization on capital movement by the OECD is also reflected in the draft 

Multilateral Agreement on Investment, that was negotiated 1995 – 1998. The 

objective was to provide a broad multilateral framework for international 

investment with high standards for the liberalisation of investment regimes and 

investment protection.90 The agreement was to be open to non-OECD countries.91 

Article IV (4) of the draft MAI obligated member states to ensure free transfers of 

capital relating to investment. It also recognized the right of a member state to 

impose restrictions on transfers to protect certain specific interests. Article IV 

(Exceptions and Safeguards) allows a member to impose restrictions on transfer 

when faced or threatened by serious balance-of-payment difficulties, provided such 

restrictions are consistent with the IMF Articles, do not exceed what is necessary to 

deal with the circumstances and are imposed as temporary measures to be reviewed 

every six months. Except for informing the IMF promptly about restrictive 

measures, the measure is also subject to an expert review by the IMF. The 

recognition by the negotiating parties of the autonomy of the Member States to 

impose restrict capital movement in a time of crisis was here combined with 

supranational scrutiny of these restrictions so as to prevent possible abuse or misuse 

by some member states.92 
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4   International investment agreements, a 

complement to the international regulation  

4.1   Standard features of IIAs 

Today, there are approximately 2’360 bilateral and regional investment treaties 

(including investment chapters in free trade agreements) in force, operating over the 

whole world.93 The need to permit the transfer of funds became more important and 

formed part of the substantive rules of most BITs negotiated after the 1960’s in 

order to enhance investment security.94 A standard feature of BITs are provisions 

granting “that a foreign investor shall be able to remit from the investment country 

the income produced, the reimbursement of any financing received or royalty 

payment due, and the value of the investment made, plus any accrued capital gain, 

in case of sale or liquidation.”95 These provisions are crucial for the freedom of 

investment: “A transfer provision ensures that at the end of the day a foreign 

investor will be able to enjoy the financial benefits of a successful investment”,96 

and is therefore an essential element of the promotional role of IIAs.  Even though 

the scope of investment protection provided under bilateral and regional investment 

agreements is particularly applicable to FDI, the scope of investment covered under 

most IIA’s is not technically limited to this type of investment: Some BITs contain 

an expansive, asset-based definition that would include all the types of cross-border 

investments that are covered by the OECD Capital Movements Code.97  

The older generation of IIAs included unqualified prohibitions on the host state 

restrictions on the investors transfer rights.98 More recently these provisions have 

come to be more balanced. The pattern today is a basic prohibition on transfer 
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restrictions, whilst including extensive exceptions in order for the host state to have 

the flexibility needed to manage financial and monetary concerns.99 In contrast with 

the IMF rules, most modern investment treaties make no distinction between 

payments for ‘current international transactions’ and ‘capital transfers’. Instead all 

transfers relating to covered investment, regardless the nature or purpose of such 

transfers, are allowed.100 In other words, the coverage for free transfers is broader 

in IIA’s than that in the IMF articles.  

In contrast with the agreements discussed above, the primary (and sometimes the 

only) purpose of bilateral and regional investment agreements is investment 

protection. Transfers are treated in accordance with the objectives of the 

agreements. Some form of provision protecting an investor’s right to transfer funds 

related to investments out of the host state is included in most IIAs. The transfer 

obligations under these agreements are often comprehensive and in many cases 

detailed.101  

In comparison with other standards of treatment, the obligations relating to the 

transfer of funds are absolute rather than relative. Similar to the rules on 

expropriation, transfer obligations normally put the foreign investor in an 

advantageous position compared to other investors. Compared to the national 

treatment provision, a basic provision found in most IIA’s meant to provide a level 

playing field between the foreign investor and the local competitor,102 currency 

transfer provisions do not only guarantee that the foreign investor is treated 

according with the same standards as the local competitor, but actually provides 

preferential treatment to the foreign investor. This aligns with the primary purpose 

of IIAs: Protecting foreign investors.  

In general, a transfer obligation does not only require the elimination of restrictions 

to the flow of funds related to an investment, but also covers the convertibility right 

for the investor, making sure that the investor can convert the currency prior to 
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repatriation.103 The convertibility requirement means that an international transfer 

is considered to be restricted if a host country does not make available a foreign 

currency that allows the transfer to take place, and/or the exchange rate at which the 

foreign currency is to be made available at the time of the transfer is unreasonable. 

However, this might lead to complications in a BoP crisis, as the market rates set 

by the host state government might overvalue the local currency in the state of a 

crisis regardless, making the exchange rates less beneficial for the investor despite 

not being unreasonable. If this kind of situation is not covered by the BIT, the 

investor protection is incomplete in this regard. 

4.2   Allowed restrictions 

In contrast with the IMF Articles and the OECD Codes, many IIAs (with certain 

exceptions)104 do not allow for the imposition of restrictions on transfers for BoP 

reasons.105 According to Sean Hagan, previous Assistant General Counsel at the 

IMF, the lack of BoP derogation provisions in IIAs raises the question of whether 

such provisions are “entirely inconsistent with the principle of investor 

protection”,106 suggesting that such provisions might be entirely inconsistent with 

the overarching objective of investor protection in these agreements. When a BIT 

does not contain a referral to the IMF Articles or BoP exceptions, this should be 

taken at face value. The absolute protection should not be able to be ‘construed 

away’ with referral to public interest, as the parties of a treaty are aware of the 

wording in it. If this analysis is correct, host states imposing restrains to the capital 

flow need to rely on principles in CIL or NPM-clauses. Moreover, if there is no BoP 

derogation in a BIT, there might be a conflict with the IMFframework, as the host 

state might be allowed to make an exception to the obligation to transfer funds freely 

according to the IMF Articles whilst the BIT does not allow for such measures.  

The BoP exception is tailored for situations in which the host country passes 

through a period when foreign currency reserves are at exceptionally low levels and 
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it becomes extremely difficult to convert and transfer funds related to investments. 

According to UNCTAD, one explanation for the lack of BoP exceptions in BITs 

might be that governments do not consider limiting transfers as the most appropriate 

mechanism for coping with shortages of international reserves on the base that 

restricting international transfers in times of crisis might exacerbate the anxieties of 

foreign and domestic investors alike, and might foster creative means for the latter 

to circumvent those limitations. As FDI is the kind of investment that is primarily 

protected by BITs and regional investment agreements and such investments are 

not volatile in general, it might be considered that such a provision is not 

necessary.107 As earlier mentioned, FDI affects the BoP in times of economic 

instability through capital flight. In other words, FDI becomes more volatile than 

usual when an economic crisis is near, and can exacerbate the escalation of the 

macro-economic issues. This explanation is inadequate, as the definition of 

investment in BITs and regional investment agreements generally is wide enough 

to cover other kinds of investment than FDI. Moreover, a country that needs to 

impose restrictions due to BoP issues will have difficulties to exclude any form of 

transfers, including FDI, from the restrictions, particularly at the outset of the crisis. 

It is furthermore possible to set up certain requirements for an eventual BoP 

exception to encourage the host state to use other first-hand solutions, but allowing 

host states to restrict international transfers in extreme cases.  
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4.3   Jurisprudence 

4.3.1  Claims under investment treaties 

A foreign investor has the right to initiate action against a host state in a range of 

institutional fora, where the World Bank’s Convention on the Settlement of 

Investment Disputes Between States and Nationals of Other States108 (ICSID) is 

central. For an investor to successfully initiate and conclude a claim under an 

investment treaty, there are three fundamental requirements that need to be fulfilled: 

Firstly, both the claimant and the measure in question must fall within the 

jurisdiction and scope of operation of the treaty instrument.109 Secondly, the key 

substantive obligations of the investment treaty in question that might have been 

breached needs to be identified.110 Finally, it must be examined whether an 

exception might apply to shield state conduct from liability under an investment 

treaty.111   

The jurisprudence on currency transfer provisions is scarce, despite the importance 

of transfer rights. Only one investment treaty award has directly addressed the 

breach of transfer obligations as such. This award together with another ICSID 

award touching upon the applicability of free transfer clauses will be briefly 

analysed below. The tribunals play a large part in the shaping of the global 

economic structure: ‘It is now widely accepted that claims made in investment 

arbitration proceedings may affect the global financial system’.112 One explanation 

for the scarcity of awards available on the subject could possibly be that the 

regulation is so clear and predicable that no conflicts arise. This is hardly the case, 

considering the descriptions of the different frameworks above, showing a quite 

unclear image where it is not very clear how the lines are drawn. An alternative 

explanation could be that the underrepresentation of cases is caused by the 
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complexity of the area: Possibly, there is a lack of knowledge on capital transfer 

provisions in BITs and their relations to other international agreements. There are 

cases where the claimant has withdrawn from its claims related to restrictions on 

transfers of funds.113 As earlier mentioned, other principles such as ‘fair and 

equitable treatment’ has received far more attention, both from the academic world 

and from tribunals. As noted by Kern: “it can … be expected that in the years to 

come, these clauses will be increasingly put to the test.”114  

4.3.2  Metalpar Buen Aire Argentina 

In this ICSID case, the only one specifically addressing the breach of BIT transfer 

obligations, two companies (Metalpar S.A. and Buen Aire S.A., the claimants) 

which were incorporated in Chile requested arbitration against Argentina (host 

state, the respondent). The Claimants invoked the provisions in the Chile – 

Argentina BIT, of which Art 5 refers to the freedom to transfer investment-related 

payments.115  

The request had its background in economic measures carried out by Argentine 

authorities in relation to the Argentine financial crisis in the beginning of the 2000s. 

The Claimants had made investments in a company that manufactured bus bodies 

for public transportation vehicles in Argentina, and meant that the economic 

measures invoked by the state authorities breached the guarantee to transfer funds 

in Art 5.116
-
117 The host state claimed that this was not the case, as the investors 

through-out the crisis were able to transfer their investment related funds abroad, 

although the prior approval of the Central Bank for those transfers was required in 

the worst part of the crisis.118  

                                                
 

113 CMS Gas Transmission Company v The Republic of Argentina, Award, ICSID Case No. 
ARB/01/8, 12 May 2005 para. 88. 
114 Kern, C, Transfer of Funds (2015), 870, 886. 
115 Bilateral investment treaty between Argentina and Chile for the Promotion and Reciprocal 
Protection of Investments, in force as from January 1, 1995. 
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named ‘El Corralito’: Stringent limits on the right of accountholders, which almost 
completelo froze bank accounts and forbade withdrawals from U.S. dollar-denominated 
accounts. 
117 Metalpar S.A. and Buen Aire S.A. v. The Argentine Republic, Award, ICSID Case No. 
ARB/03/5, 6 June 2008, para 108.  
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The case is important in many ways. Primarily as it is the only investment treaty 

award specifically addressing a breach of transfer obligations, but also because 

ICSID sets up some quite interesting guidelines on what host state actions that are 

tolerated within the frames of a host states transfer obligations in a BIT. The tribunal 

concluded the following: The claimants knew of the procedure that had been set up 

by Argentine authorities, consisting of requesting authorization from the Central 

Bank. Despite this knowledge, the investors did not turn to the Central Bank, but a 

private bank, BankBoston, which (incorrectly) responded that such remittances 

were not allowed under the legislation at time. Furthermore, the tribunal added that 

faulty advice by the private bank could not be charged to the State of Argentina.  

Taking into consideration that each agreement shall be interpreted “in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object in and purpose”,119 the interpretation (and 

therefore the meaning) of currency transfer provisions in different BIT’s depending 

on the conditions for each treaty. This implies that due to the specific circumstances 

of the case at hand, it is not sure that the tribunal would have come to the same 

conclusions in a similar case with the same core question, handling a currency 

transfer clause, if the circumstances would differ. 

Despite this, some conclusions can be made. Firstly, the circumstances in the case 

at hand was that the host state was in a grave financial crisis, thus under extreme 

macro-economic pressure. Moreover, the measures that were taken by Argentina 

had the implications of an actual restriction on the investors transfer rights, as it 

became increasingly difficult for the investors to transfer funds out of the country. 

However, it was still possible at all times for international investors to make 

transfers out of the country – the restriction set up by the government of the host 

state was not absolute. Absolute hinders, if any, were set up by private actors, with 

little connection to the government. This could implicate that the host country 

would have been considered to breach its obligation if the restriction would have 

been absolute, making it impossible for the investor to transfer its funds abroad 

during any given point of time. If the faulty advice given to the investor would have 

been given by a governmental organ, it is also more likely that the host state would 
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have been considered to breach the obligation to allow free investment transfers 

under its BIT commitments.  

4.3.3  Argentina v Continental Causality Company 

The case concerned an outward transfer of capital from Argentina (the respondent) 

that was to be made by the foreign investor: Continental Causality Company (the 

claimant). With its background in the Argentina financial crisis, the investor 

claimed that the host state had breached Art 5 in the BIT,120 concerning the outward 

transfer of capital. All withdrawals from banks and transfers of funds were restricted 

by Argentina during a state of economic instability (the Argentinian financial crisis 

that had its peak in 2001 and measures conducted by the host state the subsequent 

years). According to the claimant, the prohibition lead to a devaluation of its funds 

and that its right as an investor was breached, as all “transfers related to an 

investment” according to the IIA was to be permitted “freely and without delay into 

or out of its territory”.  

The question here was whether the funds could be considered to be related to an 

investment, a necessary requirement for the host state to be obligated to let the 

investor transfer funds freely. The tribunal made some important statements 

concerning the protection of an investment: “Protected transfers are those essential 

for, or typical to the making, controlling, maintenance or disposition of investments, 

especially in the form of companies: or in the form of debt, service and investment 

contracts, including the making, performance and enforcement of contract: the 

acquisition, use, protection and disposition of property of all kinds, including 

intellectual and industrial property rights: and the borrowing of funds (…)”.121 In 

the case at hand, the funds concerned was not considered to be related to an 

investment and therefore no further discussion was made on the restriction on the 

transfer itself. Furthermore, the tribunal concluded that BIT articles concerning the 

transfer of funds is considered a lex specialis in respect of the IMF regime.122 This 

                                                
 

120 The 1991 Treaty between the United States of America and the Argentine Republic 
concerning the Reciprocal Encouragement and Protection of Investment in force as from 
October 20, 1994. 
121 Continental Casualty Company v The Argentine Republic, Award, ICSID Case No. 
ARB/03/9, 5 September 2008, para 240. 
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is important, as the decision implicates that if a conflict arises between the IMF 

Articles and a BIT, the BIT rules are prioritized. As BITs normally have a better 

coverage on the protection of free transfers, the practical meaning of such an 

interpretation is that the purpose of BIT’s, primarily protecting investors, is 

prioritised over the broader purposes of the IMF. 

5   Moving forward 

5.1   The different approaches of IIAs 

Amongst the alternative ways of categorizing different kinds of currency transfer 

provisions in IIAs, Kolo and Wälde does it in a fairly comprehensible way. Their 

suggestion is that there are four different approaches:123  

•   Providing for free transfer unrestrained by domestic law or economic 

circumstances of the host state.124 This kind of unqualified host state 

obligation to permit the transfer of funds provides maximum investor 

protection, as there is no regulatory flexibility even in a state of severe 

economic instability in the host state. The Model BITs of Belgium, 

Sweden, Finland and Austria does not include exceptions clauses, and 

consequently provide investors with unqualified guarantees.125 Perhaps 

this is because the states mentioned consider their markets to be so stable 

that they are confident that BoP problems will not occur.  

•   Make free transfers subject to the host state exchange regulations, which 

might change at any time unconstrained by economic circumstances or 

other treaties, such as the IMF agreement.126 In other words, this means 

that the host state has no obligations to permit transfer of funds what so 

ever and that the host state has a big regulatory freedom.  

                                                
 

123 Supra n. 59 p. 161 et seq. 
124 E.g. Art 12 of the Energy Charter Treaty. 
125 Ginsburg, R, Political Risk Insurance and Bilateral Investment Treaties: Making the 
Connection, 14(2013) The Journal of World Investment & Trade 943 – 977 p 965 
126 The 1985 Agreement Between the Government of the People’s Republic of China and the 
Government of Kuwait for the Promotion and Protection of Investment, in force as from 24 
December 1986, art 6. 
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•   Making exceptions to the freedom of transfer through measures taken 

during periods of balance-of-payment problems, provided such measures 

are necessary, consistent with the IMF agreement, imposed in a non-

discriminatory manner and on a temporary basis.127  

•   Subjecting the right to transfer not only to the domestic laws and 

regulations of the host state imposed during BoP difficulties, in a non-

arbitrary and non-discriminatory manner and consistent with the IMF 

Agreement, but also insulating such measures from third party scrutiny.128 

This kind of “self-judging” provision is hard to interpret – one question is 

if it, for example, would oust the jurisdiction of international tribunals.  

The category of agreements that do not contain any BoP derogation presumably 

does so as not to undermine the right to transfers guaranteed under the treaty and/or 

to prevent possible abuse under the discretion by host states.129 Kolo means that the 

fact that BITs provide more investor protection than the IMF Agreement through 

not making a distinction between current and capital transactions shows a change 

in perception regarding cross-border capital movement: The permission of all 

transfers relating to covered investments regardless the nature of such transfers is 

according to him showing that both developing and developed countries sees the 

free currency flows as “an important instrument for long-term economic growth” 

rather than “as a speculative and potentially destabilising factor in the economy.”130  

This approach is static and quite unmodern. It does provide strong investor 

protection and free flows of capital are ensured. However, free currency flows are 

not beneficial for long-term economic growth at all periods of time, as it hinders 

states from legally managing their economy with reasonable measures when 

needed. Many countries have successfully regulated the flows of capital with 

currency transfer restrictions as a policy tool. Malaysia adopted several capital 

regulation measures during the Asian financial crisis, such as imposing a one-year 

                                                
 

127 The 2003 Agreement Between the Government of the Republic of France and the 
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ban on outflows and charging taxes on outflows.131 China’s exchange controls 

enabled the country to handle the effects of the Asian financial crisis well compared 

to its neighbours.132 Furthermore, in the years leading to the financial crisis 2008, it 

has been stated that states that adopted capital controls were hit less hard by the 

crisis compared to the ones who didn’t.133  

A more nuanced approach to transfer restrictions could be leading to more balanced 

measures by a host state in a time of economic instability. As shown, not all 

investment treaties explicitly stipulate how the provision on freedom of transfer 

interacts with the IMF Agreement.134 The limited flexibility in BITs in respect of 

liberalisation obligations imposes challenges for the management of capital 

flows.135 The interpretive principle of lex specialis provides some guidance, 

suggesting that IIAs are prioritized over the IMF Articles when there is a conflict 

between the framework of the fund and the BIT in question, and the relation 

between the two frameworks is not further treated in the BIT. Assuming that 

regulative space in the event of financial instability in the host state is desirable, the 

clauses in investment treaties should be more carefully shaped and perhaps also 

adapted to follow the IMF rules more closely. The MAI draft contains an example 

of what this could look like:136 The draft allows a member to impose restrictions on 

transfer when faced or threatened by serious BoP difficulties, provided such 

restrictions are consistent with the IMF Articles, do not exceed what is necessary to 

deal with the circumstances and are imposed as temporary measures to be reviewed 

every six months. Except for informing the IMF promptly about restrictive 

measures, the measure is also subject to an expert review by the IMF.  

                                                
 

131 Gallagher, K. P., et al. Financial Stability and the Trans-Pacific Partnership: Lessons 
From Chile and Malaysia (2013). 
132 Krugman, P, Saving Asia: It’s time to Get Radical: The IMF Plan Not only Has Failed to 
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133 The 2008 global financial crisis has brought capital controls “back into focus as a means to 
respond to a crisis”, Supra n. 7, p 357. 
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Award, 8 June 1983, 3 Iran-US CTR 10; Schering v Iran Award, 13 April 1984, 5 Iran-US 
CTR 361; Hood Corp v Iran Award, 13 July 1984, 7 Iran-US CTR 36. 
135 IMF, Liberalizing Capital Flows and Managing Outflows, available at 
<http://www.imf.org/external/np/pp/eng/2012/031312.pdf> (2012). 
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When states are faced with unforeseen and large shocks, a greater and more tailored 

regulatory flexibility is desired. Renegotiation of BITs to ensure that the provisions 

on capital transfer do not conflict with IMF Articles and principles of customary 

law would be beneficial, as the regulation space offered through these commitments 

strikes a better balance between investor protection and the right for the host state 

to regulate.  

A recent example is the Indian Model BIT adopted in 2015, art 32.3:137 “Nothing 

in this treaty shall affect the rights and obligations of Parties as members of the 

International Monetary Fund under the IMF Articles of Agreement, as applicable 

from time to time, including the use of exchange restrictions which are in 

conformity with the IMF Articles of Agreement. In case of any inconsistency 

between the provisions of the Agreement and the IMF Articles of Agreement, the 

latter shall prevail.” Through this clear approach the host state has some regulatory 

flexibility, there is a balance between investment protection and monetary 

sovereignty and the predictability is bigger for all actors included. 

  

                                                
 

137 Model text for the Indian Bilateral Investment Treaty (28 December 2015) available at 
<https://www.taxmanagementindia.com/visitor/detail_rss_feed.asp?ID=15495&kw=India-s-
Model-Bilateral-Investment-Treaty> accessed 2017-08-05.  
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5.2   The necessity doctrine – a last resort 

In agreements where there is no explicit recognition of BoP related transfer 

restrictions and the free transfer provision therefore arguably is absolute, no room 

has been left for the host state to derogate from its free transfer obligations. This 

does not prevent the host state to invoke principles of CIL. By agreeing to the 

conditions of an IIA, states are normally seen to have deviated from the general 

legal position (unless it affects jus cogens norms.)138 However the same principle is 

not necessarily applicable to CIL – in the absence of express provisions, it is 

presumed that the parties of the treaty concerned have not “contracted-out” of 

CIL.139 General international law would fill the gap that is not covered by 

conventional law.140 Notwithstanding the absence of an explicit stipulation on BoP 

or national security exceptions in an investment treaty, nonetheless, when faced 

with such situations, the host state may still be able to restrict capital transfers under 

the doctrine of necessity in general international law.  

As reflected in Art 25 of the International Law Commission’s (ILC) Articles on 

State Responsibility, necessity is a ground to derogate from a state’s obligations, 

even if it is not conforming with its international obligations. This means that a host 

state can invoke the doctrine of necessity despite the absence of a BoP provision in 

the applicable IIA. Necessity is solely a ground recognised by customary 

international law for preluding the wrongfulness of an act not in conformity with an 

international obligation. Therefore, it would probably not ex and does not exculpate 

the state from compensating those affected by its act.  

The principle is subject to strict conditions, to prevent states to abuse the principle, 

eluding their international obligations which would be contrary to the stability and 

predictability of the law.141 The cumulative requirements are that the act is the only 
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way for the state to safeguard an essential interest against a grave and imminent 

peril, and that it does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a whole.  

What the meaning is of an ‘essential interest’ depends on the circumstances of each 

case.142 Threats to economic or other vital interests can amount to be severe enough 

to be covered by the prerequisite.143 The tribunals have agreed that an economic 

crisis, such as the one faced by Argentina in 2001, could be a threat big enough to 

be sufficient to justify reliance on necessity under customary international law.144   

Moreover, the act must be the only means available to the state in order to protect 

such an interest. If there are other means available to protect the interest, may they 

be costlier or less convenient, the act is not accepted as an act of necessity. The 

strictness of assessment of the ‘other means’ prerequisite has been quite varied 

depending on the tribunal and case. In the case with the Argentinian response to the 

crisis (emergency law) the CMS tribunal held that other options were available, 

such as ‘dollarisation of the economy, granting of subsidies to the affected 

population or industries’.145 Thus, the requirements of necessity were not met. The 

LG&E tribunal on the other hand held that the same measure (emergency law) was 

a necessary and legitimate means to respond to the crisis, and also held that it was 

the only means available.146 The chances for a host state to be able to rely on the 

customary principle of necessity when justifying restrictive measures to deal with 

economic instability are narrow and the applicability of the principle seems to vary 

depending on the tribunal. If the analyse of the principle of necessity is correct, the 
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very high threshold of necessity does not seem to allow for the necessary regulatory 

flexibility that a state might need during the extreme conditions of a crisis. 

5.3   The effectiveness of currency transfer provisions 

5.3.1  Acknowledging capital controls as a way of managing 

economic instability 

Despite the fact that tolerance for capital controls is increasing, the main part of 

academia and policy actors is sceptical about the viability and the desirability of the 

controls.147 The increased tolerance applies, if at all, only to control on capital 

inflows, not to control on capital outflows (where BoP crises comes into the 

picture).148 Controls are furthermore seen as a temporary evil, while waiting for all 

of the institutional prerequisites for full and financial capital account liberalization 

are in place.149 Is this the right perspective on the usage of capital control provisions, 

or is there more potential for capital controls then what is acknowledged today? 

While it is clear that liberal currency policies can be beneficial, it is obvious that it 

is not always an optimal option.  

The draft text of the OECD’s Multilateral Agreement of Investment,150 a draft 

agreement with a high standard of investment protection, shows the extent to which 

consensus has been achieved with respect to BoP derogations as it has been included 

in the draft. In certain situations, it is becoming increasingly accepted that host 

states need the support of currency transfer derogation provisions to manage grand 

challenges to the domestic economy, as a complement to other adjustment efforts 

and external financial assistance. In the situation of a financial crisis caused by BoP 

problems, where capital outflows are of the magnitude that the needed official 

financing far outstrip the adjustment capacity of a country and the amount of public 

financing that can be obtained, a temporary reliance may be motivated.151 Letting 
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in foreign capital can stabilize and make the market more diverse, letting in large 

and experienced investors. A fully integrated economy is however more exposed to 

external shocks. When economic instability becomes a crisis, creating an 

emergency situation with the threat of an institutional, social and economic 

collapse, legal measures infringing on the rights of the investors could possibly be 

justified. 

5.3.2  Concerns regarding capital controls 

As shown above, it is widely discussed to what extent restrictions of capital flows 

can play a constructive role in resolving economic crises. The most obvious concern 

is probably that a state, instead of changing the root of the economic instability and 

adapts its’ policies to the new external environment, relies on the short-term 

solution of currency transfer derogations. To prevent abuse of the regulatory 

autonomy of host states is of course crucial in order for the international invest 

regime to function as intended. The imposition of complementary requirements 

should therefore complement a BoP exception, only making it possible for the state 

to use in extreme events, where capital restrictions can facilitate further, more long-

term, currency management measures and prevent an aggregation of a crisis. Supra-

national controls of the capital restrictions, making sure that they are necessary and 

non-discriminative, would be an option here. 

A second concern would be that a country that has benefited from access to 

international capital markets may risk future access through the imposition of 

restrictions, or at least make future access more expensive. Moreover, an imposition 

of a temporary derogation could affect other markets, thus contributing to an 

intensification of a crisis. But if the alternative to imposing capital controls is that a 

possible financial crash would hit even harder, that would also affect the access to 

markets of the host state in question. This would probably also contaminate other 

markets. This suggests that the softening effect of capital controls is preferable to a 

harder crash. Thirdly, as capital markets become more open, more sophisticated 

techniques are developed to evade capital controls. This makes the imposition of 

capital controls less efficient and the complexity of transfer restrictions hard to 

follow. Alternative solutions to capital controls have been suggested. A short 

introduction to this follows below. 
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5.3.3  Making a sharp turn: A tax on currency transfers? 

A tax on foreign-exchange payments as a control on international currency flows 

has been suggested as an alternative to currency transfer provisions.152 The proposal 

is similar to the “Tobin Tax”, originally introduced in the 1970s by James Tobin. It 

received new attention during the Asian financial crisis, and the concept has since 

then been back in vogue with large actors such as the European Commission, France 

and Germany pushing for a broad financial tax.153 The original purpose of the tax 

was to discourage short-term currency speculation, “throwing sand in the wheels” 

of global finance, preventing short-term currency speculation.154 The benefits of 

global finance would then be saved, whilst reducing the socially harmful effects. 

This would, allegedly, allow signatories to levy and enforce the tax on wholesale 

financial transactions which involved its own and one or more foreign currencies.155  

The idea is moreover that the revenues from such a tax could replenish official 

reserves of foreign currency. It can furthermore be argued that its uniformity would 

lead to less immense administration than capital controls, which are burdensome 

and hard to overlook. Due to the simplicity of the solution, such a tax could probably 

be more transparent than the various currency transfer provisions in the multiple 

existing frameworks. If it is likely to be effective in restoring monetary and 

exchange rate policies, and if it would be possible for the institutions we have today 

to make such a drastic policy change, is a large, and very interesting, question that 

does not fall within the scope of this thesis.  

5.4   Prevention of systemic failure, a new principle in 

international economic law? 

The international legal infrastructure governing the global market economy, 

international investment law and the global financial architecture have never been 

sealed off from each other. The interactions between international investment law 
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and the global financial architecture are becoming increasingly important. As Tams, 

Schill and Hofmann have noted, interactions are increasing both quantitatively and 

qualitatively.156 Especially the crises that have arisen in different times and parts of 

the world have put the regulatory architecture to the test, and highlighted its’ 

strengths and weaknesses. The relationship between international investment law 

and the global economy is clearly existing, however it is not a particularly clear 

relationship as such. 

International economic law is becoming more and more central to a functioning 

macro-economic system. It is clear that systematic reform of the global regime of 

IIAs to place inclusive growth and sustainable development on the agenda is on its 

way.157 The shattered system of regulation on international investments becomes 

apparent when discussing the issue of currency transfer provisions, and the aim for 

coherency and consistency is still quite far from becoming reality. Both 

international policy makers and regulators, as well as the private sector, would 

benefit from a more balanced and stream-lined regime. Gadbaw goes as far as 

calling for a unifying principle of IEL: ‘The prevention of systemic failure’.158 

UN Member States declare that “the goal of protecting and encouraging investment 

should not affect our ability to pursue public policy objectives. We will endeavour 

to craft trade and investment agreements with appropriate safeguards so as not to 

constrain domestic policies and regulation in the public interest”. 159 Regardless how 

profit maximizing a legal structure might be in the short term, a financial crisis 

affects all actors and is therefore in everyone’s interest to prevent. Therefore, it is 

of highest importance to zoom out and look at systemic failure and economic 

growth in the broadest possible meaning. If solely looking at the regulation issues 
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from an isolated perspective of investment flows, the risk is that the long-term goal 

of economic prosperity is lost.  

The intersectionality of macroeconomic issues makes the relevance of accurate 

regulation of investor currency flows relevant not only to the domestic economy of 

the host state and the international actors affected by it. Societal issues, such as 

strong institutions following the rule of law, social issues, such as poverty, and 

environmental issues are also affected by the instability of the market.160 And, 

moreover, markets need regulatory and legitimising institutions to thrive.161 
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6   Conclusion 
Transfer provisions in IIAs have progressed the movement towards capital-account 

liberalization and convertibility. The neo-liberalist view of the economy and the 

deregulation that comes with it is not necessarily the best alternative for a sound 

economic development. Economic integration and economic openness might 

perhaps be good to a certain extent. However, the right to regulate cannot be 

completely overseen when a state is moving towards a crisis that affects the 

domestic economy, democratic institutions and perhaps also contaminates 

surrounding countries. Large surges of capital outflows can deepen the BoP 

problems of a host state, which makes it increasingly difficult for the state to 

stabilise the situation. As it is likely that the risk of BoP crises will increase in the 

future, capital management methods in IIAs could potentially have a growing role 

in the discussions on sustainable economic practices. Currency transfer restrictions, 

allowing the host state to make exceptions to the obligation of free transfer, is a tool 

that can improve economic resilience. 

For this reason, capital transfer provisions are presumed to get more attention in the 

future. The efficiency of restrictions on outflows are debated. The sceptical views 

on the role of currency transfer provisions seems to have softened lately, and there 

is not necessarily a dichotomy between developing and developed countries. If the 

analysis in this thesis is correct, the results indicate that the international regulation 

of currency flows might have a larger effect on the economy than what is 

acknowledged today. International investment agreements shape the monetary 

sovereignty of states. In extreme conditions, capital controls might have a role to 

play. If correct, the results in this thesis indicate that the international regulation of 

currency flows might have a larger effect on the global economy than what is 

acknowledged today. In the fairly limited number of situations where capital 

controls could help curbing a crisis, it cannot be beneficial to put a state in a static 

position where it is restricted to take measures due to its obligations to international 

investors.  

The currency transfer provisions in the IMF Articles of Agreement, the OECD 

Codes and IIAs are variated, depending on the purposes of the different frameworks 

and the signatories involved. Especially the IMF Articles affects the whole regime, 

as its regulatory powers are of great importance to nearly all cross-border capital 
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movement. BoP derogations can be found in both the IMF Articles and the OECD 

Codes, whilst it is not included in all IIAs. All BoP derogations included in the 

various agreements are temporary.  

When there is no express mention allowing the host state to derogate from its free 

transfer obligation, the host state obligation to allow free transfers seems to be 

absolute. This leaves host states relying on CIL, which does not seem to allow the 

regulatory space needed when in a BoP crisis. Applying a too narrow approach in 

international investment agreements pushes markets beyond what their governance 

supports. When drafting new investment agreements, it could therefore be wise to 

avoid the absolute obligation to allow all free transfers of funds and make the 

transfer provision clauses more nuanced. As the IMF framework and institutions 

tone the whole international monetary system, one idea could be to take this into 

further consideration when drafting IIAs in order to avoid discrepancies between 

the different frameworks. The tribunals also play a large part in the shaping of the 

global economic structure. As more claims related to currency transfers are 

expected in the future, investment arbitration proceedings will to some extent shape 

the approach to BoP restrictions in IIAs and its relation to the global financial 

system. As the efficiency of currency transfer provisions on outward flows is 

debated, other tools to manage international monetary flows should also be 

considered. To maintain some sort of cleavage between the domestic economy and 

the international economy does seem to be a way to prevent systemic failure. 

Hopefully IIAs can play a bigger role to increase the sustainability of the 

international financial system, thereby increasing the resilience of the economy.  
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