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“…one after the other, one more brutally than the other, have demonstrated that 

human dignity needs a new guarantee which can be found only in a new political 

principle, in a new law on earth, whose validity this time must comprehend the 

whole of humanity while its power must remain strictly limited, rooted in and 

controlled by newly defined territorial entities.” 

- Hanna Arendt, The Origins of Totalitarianism 

 

 



Terminology 

Asylum seeker   A person who has applied for international protection in a state other 

than their country of origin. 1  

International Protection   The need for international protection typically arises when a person 

cannot return to their country of origin because of a well-founded 

fear of persecution, threats to life, freedom or physical integrity 

arising from armed conflict, serious public disorder, or different 

situations of violence.2 

Irregular migration   Migration that takes place outside the regulatory norms of the 

transit, sending and receiving country.3 

Refugee  A person who, "owing to a well-founded fear of persecution for 

reasons of race, religion, nationality, membership of a particular 

social group or political opinions, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail 

himself of the protection of that country.”4 

Migrant   There is no formal legal definition of a migrant. Generally, the term 

“international migrant” is applied to a person who changes their 

country of usual residence, irrespective of their legal status or the 

reason for their migration. 5 

Non-Refoulement “the obligation on states not to send individuals to territories in 

which they may be persecuted, or in which they are at risk of torture 

or other serious harm”6 

 

                                                 
1 European Union Agency for Fundamental Rights, Handbook on European law relating to asylum, borders and 

immigration (June 2014) p 43, available: http://fra.europa.eu/en/publication/2013/handbook-european-law-

relating-asylum-borders-and-immigration [accessed 20 March 2018] 
2 UNHCR, Persons in need of international protection (June 2017) available: 

http://www.refworld.org/docid/596787734.html  [accessed 17 February 2018] 
3 IOM, Key Migration terms, available: https://www.iom.int/key-migration-terms, [accessed 17 February 2018] 
4 UN Convention relating to the status of Refugees, 28 July 1951, 189 UNTS 137 [Refugee Convention], Art 

1(A)(2) 
5 United Nations Department of Economic and Social Affairs, available: 

https://refugeesmigrants.un.org/definitions [accessed 17 February 2018] 
6  Goodwin-Gill, G.S, “The Right to Seek Asylum: Interception at Sea and the Principle of Non-Refoulement”, 

International Journal of Refugee Law, 2007, p 444 

http://fra.europa.eu/en/publication/2013/handbook-european-law-relating-asylum-borders-and-immigration
http://fra.europa.eu/en/publication/2013/handbook-european-law-relating-asylum-borders-and-immigration
http://www.refworld.org/docid/596787734.html
https://www.iom.int/key-migration-terms
https://refugeesmigrants.un.org/definitions


 

Abbreviations 

CEAS   Common European Asylum System  

CJEU  Court of Justice of the European Union 

ECHR  European Convention for the Protection of Human Rights and 

Fundamental Freedoms 

ECJ  Court of Justice (informally European Court of Justice) 

ECtHR  European Court of Human Rights 

EGC  General Court of the European Union   

EU   European Union  

ICJ   International Court of Justice  

NGO  Non-Governmental Organization 

TEU  Treaty on European Union 

TFEU  Treaty on the Functioning of the European Union 

The Commission The European Commission 

The Council  The Council of the European Union 

UDHR  Universal Declaration of Human Rights 

UN  United Nations 

UNHCR   United Nation’s High Commissioner for Refugees  

VCLT   Vienna Convention on the Law of Treaties 

VCLT-IO Vienna Convention on the Law of Treaties between States and 

International Organizations or between International Organization 
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1. Introduction 

1.1 Framing the problem  

At the end of 2015, more than 65 million people were forcibly displaced as a result of conflict, 

violence and persecution. This was the largest number of migrant flows on record since World 

War II.7 Over 1.2 million people applied for asylum in the EU, which was more than twice as 

many as in 2014.8 This large influx of migrants into the EU came to dominate the political 

agenda of the Member States and the situation has often been referred to as ‘the refugee crisis’.  

As a response to the irregular migration from Turkey to Greece through the eastern 

Mediterranean route, the EU and Turkey agreed to “end the irregular migration from Turkey to 

the EU”.9 This commitment was stated in a press release from the European Commission on 18 

March 2016, which have come to be referred to as ‘the EU-Turkey statement’.10 The 

commitments laid out in the statement were said to be a “temporary and extraordinary 

measure” necessary “to end the human suffering and restore public order”.11 The EUs response 

to the ‘refugee crisis’ has raised many questions regarding the EU migration policy and its 

compliance with international human rights law and EU law. 

In short, the EU-Turkey statement declared that all irregular migrants entering Greece from 

Turkey as from 20 March 2016 would be sent back to Turkey. For every Syrian returned to 

Turkey from Greece, the EU agreed to resettle another Syrian refugee from Turkey to the EU. 

Turkey also committed to “take any necessary measures to prevent new sea or land routes for 

illegal migration opening from Turkey to the EU”.12 In return, The EU would speed up the Visa 

Liberalisation Process for Turkey and promised financial aid to help migrants in Turkey.  

Ever since the EU-Turkey statement was published, concerns have been raised over its 

compliance with international law, particularly with the principle of non-refoulement. The 

                                                 
7 UNHCR, Global Trends “Forced Displacement in 2015”, available: 

http://www.unhcr.org/statistics/unhcrstats/576408cd7/unhcr-global-trends-2015.html  [accessed 10 March 2018] 
8 Eurostat news release, “Record number of over 1.2 million first time asylum seekers registered in 2015”  

(4 March 2016), available: http://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/  

[accessed 10 January 2018] 
9 European Council, Press release “EU-Turkey statement, 18 March 2016” [EU-Turkey Statement], available: 

http://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/ [accessed 10 January 

2018] 
10 Ibid 
11 Ibid 
12 Ibid  

http://www.unhcr.org/statistics/unhcrstats/576408cd7/unhcr-global-trends-2015.html
http://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
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agreement builds on the premise that Turkey can be considered a ‘safe third country’ or ‘first 

country of asylum’, for asylum seekers. These concepts are nothing new in EU migration law 

and article 38 and 35 of the Asylum Procedures Directive lays down the requirements for 

considering a third country as safe or a first country of asylum. 13 The presumption that Turkey 

is a safe third country for asylum seekers has been heavily criticized by NGOs and legal 

experts.14 Although the statement declares that the return of asylum seekers will take place in 

full accordance with international law and EU law, there has been constant reports on possible 

human right violations and unlawful returns of asylum seekers, both in Greece and in Turkey.15 

Another issue that has been discussed is the legal nature of the EU-Turkey statement and the 

procedure for its conclusion. Although the statement took the form of a press-release, the 

parliament together with many legal experts assumed that the intention of the statement was to 

produce legally binding commitments and that the statement was an international agreement. 

Therefore, the statement should have been adopted through the ordinary legislative procedure 

of the EU. This view has been rejected by The European Council, the Council and the 

Commission who have claimed that the statement is merely a political arrangement. The 

question on the legality of the EU-Turkey statement remains unanswered since the Court of 

Justice of the European Union (CJEU) has not yet determined its legal nature nor reviewed the 

effects of its implementation.  

One year after the EU-Turkey statement came to force, the EU declared that the agreement had 

delivered concrete results in reducing the number of irregular crossings over the Aegean Sea 

                                                 
13 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures 

for granting and withdrawing international protection (2013) OJ L 180/60 [Asylum Procedures Directive] 
14 See for example Council of Europe: Parliamentary Assembly, “The situation of refugees and migrants under 

the EU-Turkey Agreement of 18 March 2016” (19 April 2016), Doc. 14028, available: 

http://www.refworld.org/docid/5836fb994.html [accessed 10 March 2018]  UNHCR, “UNHCR on EU-Turkey 

deal: Asylum safeguards must prevail in implementation (18 March 2016) available: 

http://www.unhcr.org/news/press/2016/3/56ec533e9/unhcr-eu-turkey-deal-asylum-safeguards-must-prevail-

implementation.html [accessed 10 March 2018], Amnesty International,” EU-Turkey Deal: A shameful stain 

on the collective conscience of Europe” (17 March 2017), Available: 

https://www.amnesty.org/en/latest/news/2017/03/eu-turkey-deal-a-shameful-stain-on-the-collective-conscience-

of-europe/ [accessed 10 March 2018], NRC, “EU-Turkey deal makes seeking refuge in Europe “mission 

impossible” for most vulnerable” (16 March 2017), available: https://www.nrc.no/news/2017/march/eu-turkey-

deal-makes-seeking-refuge-in-europe-mission-impossible-for-most-vulnerable/ [accessed 10 March 2018] 

Hathaway, J, C, “Three legal requirements for the EU-Turkey deal”, (9 March 2016) available: 

https://verfassungsblog.de/three-legal-requirements-for-the-eu-turkey-deal-an-interview-with-james-hathaway/ 

[accessed 10 March 2018], Peers, S, “The final EU/Turkey deal: a legal assessment” (18 March 2016) 

http://eulawanalysis.blogspot.se/2016/03/the-final-euturkey-refugee-deal-legal.html [accessed 10 March 2018] 
15 See for example Amnesty International, Public Statement EUR 44/7157/2017, “Refugees at heightened risk of 

refoulement under Turkey’s state of emergency”, (22 September 2017), 

https://www.amnesty.org/en/documents/eur44/7157/2017/en/ [accessed 10 March 2018] 

http://www.refworld.org/docid/5836fb994.html
http://www.unhcr.org/news/press/2016/3/56ec533e9/unhcr-eu-turkey-deal-asylum-safeguards-must-prevail-implementation.html
http://www.unhcr.org/news/press/2016/3/56ec533e9/unhcr-eu-turkey-deal-asylum-safeguards-must-prevail-implementation.html
https://www.amnesty.org/en/latest/news/2017/03/eu-turkey-deal-a-shameful-stain-on-the-collective-conscience-of-europe/
https://www.amnesty.org/en/latest/news/2017/03/eu-turkey-deal-a-shameful-stain-on-the-collective-conscience-of-europe/
https://www.nrc.no/news/2017/march/eu-turkey-deal-makes-seeking-refuge-in-europe-mission-impossible-for-most-vulnerable/
https://www.nrc.no/news/2017/march/eu-turkey-deal-makes-seeking-refuge-in-europe-mission-impossible-for-most-vulnerable/
https://verfassungsblog.de/three-legal-requirements-for-the-eu-turkey-deal-an-interview-with-james-hathaway/
http://eulawanalysis.blogspot.se/2016/03/the-final-euturkey-refugee-deal-legal.html
https://www.amnesty.org/en/documents/eur44/7157/2017/en/
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and lowering the number of losses of lives at sea.16 In June 2016, the Commission proposed 

that elements from the EU-Turkey statement could inspire cooperation with other third states.17 

This proposal was made without any consideration to the legal issues that have been raised after 

the statement came into force.  

1.2 Aim of study 

The purpose of this thesis is to discuss the legality of the EU-Turkey statement and its 

compliance with EU-law and international refugee law, particularly the principle of non-

refoulement. Furthermore, the thesis will examine the legal nature of the statement and the 

procedure for its conclusion to assess the constitutionality of the statement under EU law. 

Considering that the statement has been criticized for resulting in human rights violations 

towards asylum seekers, the legal nature of the statement also has importance for accountability 

under both international law and EU-law.  

If the statement is to be considered a political arrangement, as the Council, the Commission and 

the European Council have argued,18 Greece and Turkey have the responsibility for 

implementing the statement in accordance with international refugee law and EU law. If the 

statement is an international agreement, concluded by the Member States or the EU, the 

statement has produced legal effects that should have been considered before its conclusion. 

Furthermore, there are rules in EU law regulating how international agreements are concluded. 

The thesis will discuss whether the legislative procedure of the EU was followed and if the EU, 

or the Member States, had the right to conclude an agreement on the return of irregular migrants 

to Turkey. 

The EU-Turkey statement has implemented the concept of safe third country into practice. Ever 

since the development of safe third country rules in Europe in the 1990s, many experts and 

international organizations, such as UNHCR, have argued that by implementing the concepts 

into law, there is a risk of undermining the principle of non-refoulement. The EU-Turkey 

statement has been criticized by international organizations, international NGOs and legal 

                                                 
16 European Commission, “Sixth Report on the Progress made in the implementation of the EU-Turkey 

Statement”, COM(2017) 323, (13 June 2017) 
17 European Commission, “Communication from the Commission to the Parliament, the European Council, the 

Council and the European investment bank on establishing a new Partnership Framework with third countries 

under the European Agenda on Migration”, COM(2016) 385, (7 June 2016)  
18 See cases from the General Court, NF, NG and NM v. the European Council, T-192/16, T-193/16 and T-

257/16  
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experts for not complying with the protection safeguards set out in international refugee law or 

the Asylum Procedures Directive.19 Two years after the statement came into force, there is still 

an ongoing debate over the statements compliance with international human rights law. There 

have been constant reports of human rights violations towards asylum seekers, both on the 

Greek islands and in Turkey. However, the CJEU or the ECtHR has not yet examined whether 

the return of irregular migrants from Greece to Turkey is compliant with the Refugee 

Convention20 or the Asylum Procedures Directive.  

The Commission together with many of the EU leaders have considered the EU-Turkey 

statement a success and there have been discussions on replicating elements of the statement in 

migration agreements with other countries outside the EU.21 Before elements of the statement 

are replicated elsewhere, it is important to continue the discussion on the statements 

constitutionality and compliance with international refugee law and EU asylum law.  

In light of the above, this thesis will seek to answer the following questions: 

What is the legal nature of the EU-Turkey statement and who had the right to conclude ‘the 

deal’?  

Is the implementation of the safe third country rules in the Asylum Procedures Directive, by 

designating Turkey as a safe third country, in compliance with the principle of non-

refoulement? 

Is the EU-Turkey statement legal? 

1. 3 Scope and limitations 

The legal nature of the EU-Turkey statement will be discussed in light of the case law of the 

CJEU and ICJ. The procedure for the statements conclusion will be discussed in light of the EU 

legislative procedure for the conclusion of international agreements concerning areas of shared 

competence. The thesis will only focus on procedural rules that are relevant for the conclusion 

of the EU-Turkey statement.  

                                                 
19 See above n 14 
20 UN Convention relating to the status of Refugees, 28 July 1951, 189 UNTS 137 [Refugee Convention] 
21 Politico, “Angela Merkel: EU’s Turkey deal a model for North African countries” (23 August 2016) available: 

https://www.politico.eu/article/angela-merkel-wants-refugee-migration-deals-with-northern-african-countries-

migrants-migration-turkey/ [accessed 20 March 2018] 

https://www.politico.eu/article/angela-merkel-wants-refugee-migration-deals-with-northern-african-countries-migrants-migration-turkey/
https://www.politico.eu/article/angela-merkel-wants-refugee-migration-deals-with-northern-african-countries-migrants-migration-turkey/
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The discussion on the EU-Turkey statements compliance with international law has to a large 

extent been focused on the statements implementation of the concepts of safe third country and 

first country of asylum. The thesis will examine these concepts both under EU law and 

international law. In EU law, the concepts of safe third country and first country of asylum are 

regulated in article 35 and 38 of the Asylum Procedures Directive. Although the safe third 

country rules in EU law requires a safe third country to respect the principle of non-refoulement, 

they have been criticized for undermining the principle of non-refoulement.22 UNHCR is of the 

opinion that the safe third country rules in EU law, as expressed in article 35 and article 38 of 

the Asylum Procedures Directive, should be interpreted in the light of the EUs obligations under 

article 19 of the Charter and Article 3 of the ECHR.23  Article 19 of the Charter of the European 

Union (the Charter)24 confirms the principle of non-refoulement and article 3 of the ECHR 

prohibits torture and inhuman or degrading treatment and has been interpreted by the European 

Court for Human Rights as implicitly including a prohibition from refoulement. 25  

The principle of non-refoulement can be found in other human rights instruments such as the 

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, the UN International Covenant on Civil and Political Rights and the UN 

Convention on the Rights of the Child, however, this thesis will focus on the protection against 

refoulement in the Refugee Convention, the European Convention on Human Rights and the 

Asylum Procedures Directive.  

The Dublin Regulation26 establishes rules on which member state is responsible for examining 

asylum applications. Although the Dublin Regulation is relevant for the case-law that will be 

discussed in the thesis, the return of asylum seekers under the EU-Turkey statement is not done 

                                                 
22 See for example Costello, C, “The Asylum Procedures Directive and the Proliferation of Safe Country 

Practices: Deterrence, Deflection and the Dismantling of International Protection?”, European Journal of 

Migration and Law, vol 7, (2005), pp 35–69 
23 UNHCR,” Legal considerations on the return of asylum-seekers and refugees from Greece to Turkey as part of 

the EU-Turkey Cooperation in Tackling the Migration Crisis under the safe third country and first country of 

asylum concept” (23 March 2016), p 5, available: http://www.refworld.org/docid/56f3ee3f4.html [accessed 10 

March 2018],  
24 Charter of Fundamental Rights of the European Union, (2010) OJ C 83/02. [the Charter] 
25 See Soering v. The United Kingdom, European Court of Human Rights, 7 July 1989, Application no. 

14038/88, para 88 
26 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person 

[Dublin Regulation] 

http://www.refworld.org/docid/56f3ee3f4.html


6 

 

under the Dublin Regulation. Hence, a discussion on non-refoulement in the Dublin Regulation 

falls outside the scope of this thesis.  

The effects of the EU-Turkey statement are not limited to applicants of international protection, 

it affects all irregular migrants. The protection from non-refoulement extends to all applicants 

of international protection, regardless if refugee status has been formally recognized. However, 

Irregular migrants who do not meet the requirements to qualify as a refugee under the Refugee 

Convention or are eligible for subsidiary protection under EU law, do not have a right to 

international protection under international refugee law or under EU asylum law. Although 

irregular migrants who are not applicants of international protection will be affected by the EU-

Turkey statement, their human rights are not guaranteed by international refugee law or the 

asylum law of the EU. Hence, the discussion of the thesis is limited to the EU-Turkey statements 

effects for applicants of international protection.  

Applicants of international protection who do not meet the requirements to qualify as a refugee 

under the Refugee Convention, might still be eligible for subsidiary protection under the 

Qualification Directive27. Consequently, the scope of international protection in EU law is 

wider than in the Refugee Convention. Article 35 and 38 of the Asylum Procedures Directive 

applies to all persons who qualify for international protection under the Qualification Directive. 

The effects of the EU-Turkey statement might have different effects for asylum seekers who 

qualify for refugee status under the Refugee Convention and asylum seekers who are only 

eligible for subsidiary protection under the Qualification Directive since the former group only 

qualify for international protection under EU law. The question on whether EU law requires a 

safe third country to offer international protection to persons eligible for subsidiary protection 

under the Qualification Directive will not be discussed in this thesis. The focus will be on 

asylum seekers who have received or may receive refugee status. Nevertheless, it is interesting 

to note that the safe third country provisions in EU law seem to require a safe third country to 

apply a protection standard that is unique for EU law. 

                                                 
27 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for 

the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a 

uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection 

granted, Article 2(f) (2011) OJ L 337 [Qualification Directive] 



7 

 

1.4 Method and material 

The starting point for the assessment of the EU-Turkey statements compliance with 

international law and EU-law has been the traditional dogmatic legal method, which means that 

the Statement will be examined through an analysis of relevant legal sources. The general 

understanding of the hierarchy of norms in international law has been derived from article 38(1) 

of the Statute of the International Court of Justice (ICJ), which lists treaties, custom, general 

principles of law, judicial decisions and “the teachings of the most highly qualified publicists 

of the various nations” as sources of law.28 Judicial decisions and the opinions of legal experts 

should be used as subsidiary means of interpretation. The primary legislation of the EU is made 

of treaties, general principles established by the Court of Justice of the European Union (CJEU) 

and international agreements. The secondary legislative acts of the EU are regulations, 

directives, decisions, recommendations and opinions, as listed in article 288 of The Treaty on 

the Functioning of the European Union (TFEU).29  

In interpreting international law, the general principles of international treaty law incorporated 

in the 1969 Vienna Convention on the Law of Treaties (VCLT)30 have been used. Article 31 of 

the VCLT states that “A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object and 

purpose.” Article 32 of the VCLT states that if the interpretation in accordance with article 31 

leaves the meaning ambiguous or obscure, subsidiary means of interpretation, such as the 

preparatory work of the treaty, may be used. Treaties of international law are in many cases still 

‘living instruments’ and therefore they should also be interpreted in accordance with 

developments in international law and present-day conditions. 31  

The investigation on the EU-Turkey statements compliance with the principle of non-

refoulement cannot be done without considering the statements effects for asylum seekers in 

Turkey and Greece. Therefore, non-juridical sources such as reports from international 

                                                 
28 Statute of the International Court of Justice (26 June 1945) art 38(1) 
29 Consolidated version of the Treaty on the Functioning of the European Union (2007), OJ C 326, art 288 

[TFEU] 
30 Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 (entered into 

force 27 January 1980) [VCLT]   
31 Goodwin-Gill, ‟ The search for one true meaning…‟ in Goodwin-Gill and Lambert (eds), The Limits of 

Transnational law (Cambridge University Press, 2010) p 219  
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organizations and human rights NGOs will be used. This is in line with the method used by the 

CJEU and the ECtHR when assessing the situation for asylum seekers in a particular country.32 

When it comes to international refugee law, UNHCR has a responsibility for supervising the 

application of the Refugee Convention. This responsibility is expressed both in The UNHCR 

statute and in the refugee convention itself. UNHCR is not a party to the convention nor a treaty 

supervisory body and states are not obliged to follow UNHCR’s interpretations of international 

refugee law.  However, the expertise and the cross-jurisdictional experience of UNHCR has 

been sought by states many times and The UNHCR Handbook and Guidelines for Determining 

Refugee Status has been accepted as an authoritative basis of interpretation of the refugee 

convention. 33 Although the nature of UNHCR’s role of interpreting the refugee convention can 

be considered uncertain, UNHCR has been accepted by states as an authoritative body when it 

comes to international refugee law.34 Furthermore, article 29 of the Asylum Procedures 

Directive  states that Member States shall allow UNHCR to “to present its views, in the exercise 

of its supervisory responsibilities”.35 Therefore the opinions of UNHCR will be considered in 

this thesis. 

The EU-Turkey statement is still a fairly new policy document and there is not much case law 

concerning the legal nature of the statement, the procedure for its conclusion or the effects of 

its implementation.36 Therefore, opinions of legal experts, expressed in academic research, 

articles and sometimes even blogposts, will be considered regarding some of the legal issues of 

the statement. These opinions will be examined in light of relevant case law from the Court of 

Justice of the European Union (CJEU) as well as the International Court of Justice (ICJ) and 

the European Court of Human Rights (ECtHR). 

1.5 Outline 

In order to understand the EU-Turkey statement, the second chapter will give a short 

background on the migration cooperation between Turkey and EU and outline what was agreed 

                                                 
32 See for example ECJ, N.S v United Kingdom and M.E v Ireland, Joined cases C-411/10 and C-493/10, para 

90-91, and ECtHR, M.S.S. v. Belgium and Greece, Application no. 30696/09, para 161  
33 Goodwin-Gill, “The search for one true meaning…”, above n 31, p 219 
34 Ibid p 219 
35 Asylum Procedures Directive, above n 13, art 29 
36 The only cases from the CJEU concerning the EU-Turkey statement are, NF, NG and NM v. the European 

Council, where the Court claimed that it lacked jurisdiction to rule over the statement and dismissed the 

applications. There has not yet been a case concerning the EU-Turkey statement before the ECtHR.  
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in the statement. The third chapter will discuss the legal nature of the EU-Turkey statement and 

the procedure for its conclusion in light of the legislative procedure of the EU. The fourth 

chapter will assess the principle of non-refoulement and the right to asylum in international 

law, EU law and the ECHR. Case law that concern the duty of non-refoulement in relation to 

article 3 of the ECHR will be given specific attention. The EU-Turkey statement implements 

the concepts of safe third country and first country of asylum. Consequently, the fifth chapter 

will give a short background to the development of these concepts and examine the 

requirements on safe third countries under international law and EU-law. After the general 

framework of non-refoulement and safe third country provisions, under both international law 

and EU law, has been outlined, the sixth chapter will examine the implementation of the EU-

Turkey statement and discuss the effects it has had for asylum seekers in Greece and Turkey. 

Furthermore, Turkey as a safe third country will be discussed. Finally, concluding comments 

on the findings of this thesis will be made in the seventh chapter.  
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2. The EU-Turkey statement 

2.1 Background 

The cooperation between the EU and Turkey on migration related issues started long before the 

EU-Turkey statement. In 2013, the EU and Turkey signed a readmission agreement, after 

roughly 10 years of negotiations. The agreement entered into force in October 2014. 37 The aim 

of the readmission agreement was to strengthen cooperation to combat ‘illegal immigration’ 

more effectively. 38 Turkey agreed to readmit Turkish citizens who are residing in the EU 

without permission.39 The agreement also includes an obligation for Turkey to readmit third 

country nationals who hold a valid visa or residence permit in Turkey or who illegally and 

directly entered the territory of the EU after having stayed on, or transited through, the territory 

of Turkey.40 However, Turkey negotiated to postpone the readmission of third country nationals 

until October 2017.41  

On the same day that the readmission agreement was signed, ‘the EU-Turkey Visa 

Liberalisation Dialogue’ was launched with the aim to remove visa requirements for Turkish 

nationals to the Schengen area.42 The Commission undertook to review Turkish legislation and 

administrative procedures and identify steps to be taken before proceeding with the visa 

liberalization for Turkish passport holders. These steps were identified in ‘The Visa 

Liberalisation Roadmap’.43  

Due to the large influx of irregular migrants travelling through the eastern Mediterranean route 

from Turkey to the Greek islands in 2015, the plan and timetable for the Readmission 

Agreement had to be renegotiated.  The EU and Turkey adopted a joint action plan in October 

2015 with the intention to step up the cooperation on migration related issues.44 On 29 

                                                 
37 Agreement between the European Union and the Republic of Turkey on the readmission of persons residing 

without authorization, (2014) OJ L 134 
38 Ibid, see preamble 
39 Ibid Art. 3 
40 Ibid Art. 4 
41 Ibid Art. 24(3)  
42 European Commission, Press Release, “Statement of Commissioner Malmström on the entry into force of the 

Readmission Agreement between Turkey and the EU” (1 October 2014), available:  http://europa.eu/rapid/press-

release_STATEMENT-14-285_en.htm [accessed 10 March 2018]  
43 European Commission, “Roadmap towards a visa-free regime with Turkey”, available: 

https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-is-new/news/news/docs/20131216-

roadmap_towards_the_visa-free_regime_with_turkey_en.pdf [accessed 6 March 2018] 
44 European Commission, Fact Sheet, ”EU-Turkey joint action plan” (15 October 2015) available: 

http://europa.eu/rapid/press-release_MEMO-15-5860_sv.htm [accessed 7 March 2018] 

http://europa.eu/rapid/press-release_STATEMENT-14-285_en.htm
http://europa.eu/rapid/press-release_STATEMENT-14-285_en.htm
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-is-new/news/news/docs/20131216-roadmap_towards_the_visa-free_regime_with_turkey_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-is-new/news/news/docs/20131216-roadmap_towards_the_visa-free_regime_with_turkey_en.pdf
http://europa.eu/rapid/press-release_MEMO-15-5860_sv.htm
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November 2015, the Heads of State or Government of the Member States, met with their 

Turkish counterpart and agreed to make the readmission agreement fully applicable from June 

2016.45 However, Turkey has not yet fully implemented the readmission agreement.   

2.2 The Statement – what was agreed? 

After the joint action plan was adopted in October 2015, the EU and Turkey continued their 

dialogue on migration cooperation. On 18 March 2016, after a meeting between the members 

of the European Council and their Turkish counter parts,46 a press-release, with the title the EU-

Turkey statement, was published on the webpage for the European Council and the Council. 

The objective of the EU-Turkey statement was to “break the business model of the smugglers 

and to offer migrants an alternative to putting their lives at risk”.47, The statement laid down 

eight action points that the EU and Turkey had agreed on to achieve the goal. The first action 

point stated that “all new irregular migrants crossing from Turkey into Greek islands as from 

20 March 2016 will be returned to Turkey” 48.  

According to the statement, all returns from Greece to Turkey would take place in full 

accordance with EU law and international law, excluding any kind of collective expulsion.49 

The statement also ensured protection in accordance with international standards and the 

principle of non-refoulement. The statement was said to be a temporary and extraordinary 

measure necessary to end human suffering and restore public order.50 

Every migrant arriving to the Greek islands would be registered and each application for asylum 

would be processed by Greek authorities individually in accordance with the Asylum 

Procedures Directive. 51 

The EU also allocated 3 billion euro to help refugees in Turkey and promised to mobilize an 

additional 3 billion up to the end of 2018. Furthermore, the EU and Turkey agreed that for every 

Syrian returned to Turkey, the EU would resettle another Syrian within the EU.  The EU also 

                                                 
45 EU-Turkey Statement, above n 9 
46 According to the EU-Turkey Statement “the Members of the European Council met with their Turkish 

counterpart”.  
47 EU-Turkey Statement, above n 9 
48 Ibid 
49 Ibid 
50 Ibid 
51 Ibid 
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agreed to speed up the Visa liberalization process for Turkish citizens.52 It should be noted that 

Turkey has failed to meet the requirements of the Visa liberalization roadmap and has not yet 

been granted visa liberalization. Turkey has on several occasions threatened to end the 

migration deal with the EU, unless the EU fulfills their promise of Visa liberalization for 

Turkish citizens. 53  

The legal basis for returning asylum seekers to Turkey are the concepts of ‘first country of 

asylum’ and ‘safe third country’. Article 33(1) (b -c) of the Asylum Procedures Directive states 

that an application for international protection may be considered as inadmissible by a member 

state if a country which is not a Member State can be considered as a first country of asylum or 

a safe third country for the applicant, pursuant to Article 35 or Article 38 of the Asylum 

Procedures Directive. 54 People who apply for international protection in Greece will have their 

application examined on an individual basis. A more detailed explanation of the concept of first 

country of asylum and safe third country in the Asylum Procedures Directive will follow in 

chapter 5.3.1. 

The main objective of the EU-Turkey agreement is to return irregular migrants from Greece 

back to Turkey. Irregular migrants arriving to the territory of the EU are always third country 

nationals. The readmission of third country nationals by Turkey should be covered by the 

Readmission Agreement from 2014 between Turkey and the EU.  As mentioned before, Turkey 

has not yet fully implemented this agreement, although it should have been done in June 2016.55 

This means that the readmission of third country nationals from Greece to Turkey is not done 

under the EU-Turkey readmission agreement but under the EU-Turkey Statement.  

According to the EU-Turkey statement, the return of irregular migrants who are not applying 

for international protection, and thereby not covered by the safe third country rules in the 

                                                 
52 Ibid 
53See for example: The Guardian, “Turkey threatens to end refugee deal in row over EU accession”, (25 

November 2016), available: https://www.theguardian.com/world/2016/nov/25/turkey-threatens-end-refugee-

deal-row-eu-accession-erdogan [accessed 10 March 2018], Reuters, “Turkey may cancel migrant readmission 

deal with EU, says foreign minister”(15 March 2017), available: https://uk.reuters.com/article/uk-turkey-eu-

refugees/turkey-may-cancel-migrant-readmission-deal-with-eu-says-foreign-minister-idUKKBN16M2Z5 

[accessed: 10 March 2018], Reuters, “Give us EU visa freedom in October or abandon migrant deal, Turkey 

says” (15 August 2016), available:  https://www.reuters.com/article/us-europe-migrants-turkey-eu/give-us-eu-

visa-freedom-in-october-or-abandon-migrant-deal-turkey-says-idUSKCN10Q0JB [accessed 10 March 2018] 
54 Asylum Procedures Directive, above n 13, article 33  
55 European Commission, Report, “Seventh Report on the Progress made in the implementation of the EU-

Turkey Statement”, (6 September 2017), COM(2017) 470 

https://www.theguardian.com/world/2016/nov/25/turkey-threatens-end-refugee-deal-row-eu-accession-erdogan
https://www.theguardian.com/world/2016/nov/25/turkey-threatens-end-refugee-deal-row-eu-accession-erdogan
https://uk.reuters.com/article/uk-turkey-eu-refugees/turkey-may-cancel-migrant-readmission-deal-with-eu-says-foreign-minister-idUKKBN16M2Z5
https://uk.reuters.com/article/uk-turkey-eu-refugees/turkey-may-cancel-migrant-readmission-deal-with-eu-says-foreign-minister-idUKKBN16M2Z5
https://www.reuters.com/article/us-europe-migrants-turkey-eu/give-us-eu-visa-freedom-in-october-or-abandon-migrant-deal-turkey-says-idUSKCN10Q0JB
https://www.reuters.com/article/us-europe-migrants-turkey-eu/give-us-eu-visa-freedom-in-october-or-abandon-migrant-deal-turkey-says-idUSKCN10Q0JB
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Asylum Procedures Directive, would be done in accordance with the bilateral readmission 

agreement between Turkey and Greece. This bilateral agreement should have been replaced by 

the EU-Turkey readmission agreement in June 2016.56  

3. The legal nature of the EU-Turkey statement and the procedure for its 

conclusion 

In 2017, the legality of the EU-Turkey statement was challenged before the General Court of 

the European Union (EGC) in NF, NG and NM v. the European Council57. The EGC dismissed 

the three cases, claiming that the Court lacks jurisdiction to rule over the legality of the EU-

Turkey statement since the statement was not an agreement concluded by the European Council 

or any other EU institution or body.58 By dismissing the cases, the court left some of the most 

difficult legal questions unanswered and the legal nature of the statement remains undetermined 

by the CJEU. Is the statement an international agreement or is it a political arrangement between 

the Member States of the EU and Turkey? If the statement is an international agreement, who 

had the right to conclude it? 

3.1 What is an international agreement? 

Although there might be some different opinions on whether an international agreement is 

always the same as a treaty, the two names are often used as synonyms and will be used as such 

in this text. The Vienna Convention on the Law of Treaties (VCLT) from 1969, often called the 

treaty on treaties, defines a treaty as: “an international agreement concluded between States in 

written form and governed by international law, whether embodied in a single instrument or in 

two or more related instruments and whatever its particular designation.”59 The convention 

sets out the law on the making, operation and termination of a treaty and is the most important 

instrument of international treaty law and has often been used to determine if .60 Article 11 of 

the VCLT states that “The consent of a State to be bound by a treaty may be expressed by 

                                                 
56 European Commission, Fact Sheet, “EU-Turkey Statement: Questions and Answers” (19 March 2016) 

available: http://europa.eu/rapid/press-release_MEMO-16-963_en.htm [accessed 10 March 2018] 
57 EGC, NF, NG and NM v. the European Council, T-192/16, T-193/16 and T-257/16 
58 ibid 
59 VCLT, above n 30, art 2 
60 Aust, A, “The Vienna Convention on the Law of treaties (1969)”, Max Planck Encyclopedia of Public 

International Law, (June 2016), available: http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-

9780199231690-e1498 [accessed 10 March 2018] 

http://europa.eu/rapid/press-release_MEMO-16-963_en.htm
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1498
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1498
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signature, exchange of instruments constituting a treaty, ratification, acceptance, approval or 

accession, or by any other means if so agreed.” 61  

The VCLT relates only to states who are parties to the convention. Thus, it should be noted that 

the EU is not a state nor a party to the VCLT. Nevertheless, the VCLT was created to codify 

existing customary international law and the case law of the ICJ reflects the courts view on the 

customary legal nature of the VCLT.62 There has not yet been a case before the ICJ where the 

Court has found that the VCLT does not reflect customary international law. Furthermore, the 

CJEU has on numerous occasions made references to provisions in the VCLT or the Vienna 

Convention on the Law of Treaties between States and International Organizations or between 

International Organizations (VCLT-IO)63 from 1986 and stated that a series of the provisions 

in the conventions reflect customary international law.64 The VCLT-IO is not in force. 

Nevertheless, the first 72 articles of the VCLT-IO closely follow the first 72 articles of the 

VCLT. Considering that both the conventions codifies existing norms of customary 

international law and regulates the same subject matter, the provisions of the VCLT-IO are 

generally accepted as applicable law.65  

In France v. Commission the CJEU applied article 2(1)(a)(i) of the VCLT-IO when determining 

that a bilateral agreement between the U.S and the Commission constituted an international 

agreement. 66 In a more recent case from the CJEU, the court had to determine what constitutes 

an international agreement in EU law. Venezuelan fishing rights, concerned a Council decision 

with an attached declaration granting Venezuelan fisher men fishing rights in the waters of 

French Guinea. 67 The issue before the court was whether the Council declaration constituted 

an agreement in the meaning of article 218 TFEU. The CJEU considered the contested 

declaration as an offer made to Venezuela by the EU. 68 Since Venezuela had refrained from 

making any reservations to the offer from the EU, the CJEU held that Venezuela had accepted 

                                                 
61 VCLT, above n 30, art 11 
62 Kasikili/Sedudu Island Case (Botswana/Namibia), Judgment 13 December 1999, ICJ Reports 1045 
63 Vienna Convention on the Law of Treaties between States and International Organizations or between 

International Organizations, A/CONF.129/15 (21 March 1986, not yet in force),  
64 See for example CJEU: Brita v Hauptzollamt Hamburg Hafen (2010), C-386/08, at para 42, France v. 

Commission (1994), C-327/91, at para 25, El-Yassini (1999) C-416/96 at para 47 and Jany and Others (2001), 

C-268/99, at para 35 
65 Aust, A, above n 60  
66 CJEU, France v. Commission, (1994), C-327/91, at para 25 
67 CJEU, Venezuelan Fishing Rights (2014), Joined Cases C‑103/12 and C‑165/12  
68 Ibid, para 68 
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the offer through its conduct.69 The CJEU recalled its previous case law, including France v 

Commission where the Court had applied article 2 of the VCLT-IO, and held that the contested 

declaration had to be regarded as an agreement within the meaning of article 218 TFEU.70 

3.1.1 Substance over form  

The question on whether there are any formal requirements for an international document or 

act to constitute an international agreement has been examined by the ICJ on several occasions.  

The Aegean Sea-Case71 concerned an ongoing territorial dispute between Greece and Turkey. 

The prime ministers of the two countries had met to discuss the dispute. Shortly after the 

meeting, the countries issued a joint communiqué where they stated that the ICJ should have 

jurisdiction over the dispute. One of the questions before the Court was if the joint communiqué 

could constitute a treaty in the meaning of Art 2, 3 and 11 of VCLT. The ICJ stated that: “On 

the question of form, the Court need only observe that it knows of no rule of international law 

which might preclude a joint communiqué from constituting an international agreement to 

submit a dispute to arbitration or judicial settlement”.72 The court examined the content of the 

communiqué and the context in which it was agreed and came to the conclusion that it was not 

intended to produce a binding commitment to give the court jurisdiction over the territorial 

dispute between Greece and Turkey.73 Nevertheless, by examining the content and the context 

of the communiqué,  the court recognized that substance comes over form in international treaty 

law.  

In Qatar v. Bahrain, the issue before the ICJ was whether Minutes of a meeting between the 

foreign ministers of Qatar and Bahrain constituted an international agreement. 74 Recognizing 

that international agreements may take a number of forms the Court stated that "the Court must 

have regard above all to its actual terms and to the particular circumstances in which it was 

drawn up”.75 The Court concluded that “…the Minutes are not a simple record of a 

meeting…they do not merely give an account of discussions and summarize points of agreement 

and disagreement. They enumerate the commitments to which the Parties have consented. They 

                                                 
69 Ibid, para 70-72 
70 Ibid, para 83 
71 ICJ, Aegean Sea Continental Shelf Case, Judgment of 19 December 1978, ICJ Reports 1978 
72 Ibid para. 96  
73 Ibid para. 107 
74 ICJ, Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Judgment of 1 July 1994, 

ICJ Reports 1994 
75 Ibid para 23, The Court cited the Aegean Sea Continental Shelf Case 
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thus create rights and obligations in international law for the Parties. They constitute an 

international agreement.”76 

The case-law from the ICJ shows that there are no requirements on form for the existence of an 

international agreement.77 What matters is if the parties to the contested agreement intended to 

create legal relations, binding obligations or rights between themselves.78 Even though the EU 

is not a party to the VCLT, the CJEU have often considered provisions of the VCLT as 

customary international law, which the EU is bound by.79 One such provision is the definition 

of a treaty in article 2(1)(a) of the VCLT. Therefore, one could argue that the principle that 

substance comes over form should apply to the EU-Turkey statement as well.80  

3.2 NF, NG and NM v. the European Council 

Article 263 TFEU states that The Court of Justice of the European Union (CJEU) shall review 

“the legality of acts of bodies, offices or agencies of the Union intended to produce legal effects 

vis-à-vis third parties.”81 

In three almost identical cases, NF, NG and NM v. the European Council82, the legality of the 

EU-Turkey statement was challenged before the EGC. Two Pakistani nationals and one Afghan 

national had travelled from Turkey to Greece and applied for asylum on the Greek islands where 

the three applicants realised that they faced the risk of being returned to Turkey under the EU-

Turkey statement. The asylum seekers decided to challenge the legality of EU-Turkey statement 

before the EGC claiming that the EGC should annul the EU-Turkey statement on the basis that 

its conclusion had infringed the legislative procedure of article 218 TFEU and that they were at 

the risk of being exposed to refoulement if returned to Turkey.83 In all three applications the 

                                                 
76 Ibid para 25.  
77 Shaw, B, International Law (Cambridge University Press, 6th ed, 2008) p 686 
78 Ibid p 687 
79 den Heijer, M and Spijkerboer, T, Blogpost on EU law analysis, “Is the EU-Turkey refugee and migration deal 

a treaty?” (7 April 2016) available:  http://eulawanalysis.blogspot.se/2016/04/is-eu-turkey-refugee-and-

migration-deal.html [Accessed 20 March 2018] 
80 See for example the opinion of den Heijer and Spijkerboer in their blogpost on EU law analysis, “Is the EU-

Turkey refugee and migration deal a treaty?” (7 April 2016), available:  

http://eulawanalysis.blogspot.se/2016/04/is-eu-turkey-refugee-and-migration-deal.html [accessed 28 February 

2018] or Idriz, N, “The EU-Turkey statement or the ‘refugee deal’: the extra-legal deal of extraordinary times?” 

T.M.C. Asser Institute for International & European Law Research, 2017-06, (December 2017), available: 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3080881 [accessed 10 March 2018]  
81 TFEU, above n 29, art 263  
82 Cases NF, NG and NM v. the European Council 
83 Ibid, para 12-14  

http://eulawanalysis.blogspot.se/2016/04/is-eu-turkey-refugee-and-migration-deal.html
http://eulawanalysis.blogspot.se/2016/04/is-eu-turkey-refugee-and-migration-deal.html
http://eulawanalysis.blogspot.se/2016/04/is-eu-turkey-refugee-and-migration-deal.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3080881


17 

 

applicants claimed that the statement should be considered an international agreement which 

the European Council, acting as an institution in the name of the EU, had concluded with 

Turkey.84  

In the three cases, the European Council raised a plea pursuant to article 130 TFEU, requesting 

the EGC to dismiss the applications as ‘manifestly inadmissible’.85 In their responses to the 

Court,  The European Council, The Council and the Commission claimed that the EU-Turkey 

statement was not an international agreement in the sense of article 218(1) TFEU or article 2 

(1)(a) VCLT.86 The European Council denied any involvement in the process leading up to the 

statement and claimed that the EU-Turkey statement was “not intended to produce legally 

binding effects nor constitute an agreement or a treaty”87. The Commission also informed the 

EGC “that it was clear from the vocabulary used in the EU-Turkey statement, in particular the 

use of the word ‘will’ in the English version, that it was not a legally binding agreement but a 

political arrangement”88 

As a preliminary point, The EGC stated that “it should be remembered that the action for 

annulment laid down in Article 263 TFEU must be available in the case of all measures adopted 

by the institutions, bodies, offices and agencies of the Union, whatever their nature or form, 

provided that they are intended to produce legal effects”.89 The EGC acknowledged that even 

though the EU-Turkey statement took the form of a press release or a statement, this fact did 

not preclude the possibility that the statement had the intention to produce legal effects vis-à-

vis third parties.90 If the statement was a measure adopted by the Council or any other institution 

or body of the EU and had the intention to produce legal effects, the Court would also have 

jurisdiction to review the legality of such a measure.  

To find the contested author of the EU-Turkey Statement, the EGC had to determine if the 

representatives of the Member States had acted as the European Council or in their capacity as 

Heads of State or Government. The EGC started by stating that the meeting on 18 March 2016 

was the third meeting since November 2015 and during the first two meetings the Member 

                                                 
84 Ibid, para  
85 Ibid para 23 
86 Ibid para. 27, 29 & 31  
87 Ibid para. 27 
88 Ibid para 29 
89 Ibid para 42 
90 Ibid para 42 
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States had acted as Heads of State or Government, not as the European Council.  The EGC 

acknowledged that the EU-Turkey statement differed from previous statements by referring to 

its author as ‘the members of the European Council’, and not the heads of state or government.  

Furthermore, the press-release stated that it was the EU and Turkey who had agreed on the 

action points in the statement.  The online version of the statement used the indication ‘Foreign 

Affairs and international relations’, which relates to the work of the Council, while the PDF 

version of the same statement referred to an ‘international summit’ and to the ‘heads of state or 

Government’, which relates meeting of heads of state or government.91   

The European Council had, in its reply to the Courts questions, argued that the terms ‘members 

of the European Council’ and ‘The EU’ in the EU-Turkey statement had been used to make the 

language accessible for the general public.92 The European Council claimed that “the term ‘EU’ 

must be understood in this journalistic context as referring to the Heads of State or Government 

of the Member States of the European Union”.93  The EGC accepted the argument of the 

European Council and found the terms ‘Members of the European Council’ and ‘EU’ in the 

EU-Turkey statement to be ambivalent and ambiguous.  Next, the Court looked at various 

official documents surrounding the meeting of 18 March 2016 and found that when concluding 

the EU-Turkey statement, the representatives of the Member States had acted as Heads of State 

or Government, not as the European Council. 94 The fact that the president of the European 

Council and the president of the Commission were present during the meeting did not change 

the Courts conclusion, since they were not formally invited.   

The EGC held that although the statement was published as a press-release, it could still have 

the intention to produce legal effects vis-à-vis third parties and might constitute an international 

agreement. 95 Thereby, the Court recognized the well-established principle that substance comes 

over form in judicial review. 96 However, the EGC considered it enough to conclude that it 

lacked jurisdiction under article 263 TFEU since the heads of state had acted in their national 

capacity, and not as the Council, during the meeting of 18 March 2016.  By doing so, the Court 

did not examine the substance of the statement.97 This contradicts the previous view of the 

                                                 
91 Ibid para 55 
92 Ibid para 57 
93 Ibid para 58 
94 Ibid para 71 
95 Ibid para 71 
96 NF v. The European Council. Case T-192/16, at para 42 
97 Idriz, N, above n 80, p 8 
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CJEU in Parliament v. Council and Commission, from 1993, where the court stated: “it is not 

enough that an act should be described as a "decision of the Member States" for it to be 

excluded from review under Article 173 [Article 263TFEU98]. In order for such an act to be 

excluded from review, it must still be determined whether, having regard to its content and all 

the circumstances in which it was adopted, the act in question is not in reality a decision of the 

Council”.99  

The EGC based its conclusion entirely on the assumption that the wording of the Statement was 

a communicative mistake. The cases of  NF, NG and NM v. the European Council may very 

well be the first time an act has been challenged on the ground that its actual author is not the 

one nominated in the act itself.100 The EGCs conclusion is surprising considering that the EU-

Turkey statement can be seen part of a longer process on migration cooperation between the 

EU and Turkey, a fact that the EGC did not mention at all. The EU has been the leading actor 

in the negotiations and the process leading to the statements conclusion.  

By determining that the EGC lacks jurisdiction to rule over the lawfulness of the statement, the 

question on the legal nature of the statement and its compliance with international refugee law 

and EU asylum law was avoided.  

3.3 The conclusion of agreements under the ordinary legislative procedure of the EU 

In NF, NG and NM v. the European Council the Court concluded that the statement, 

international agreement or not, was an act of the Member States. The conclusion of the Court 

is entirely based on the intent of the Heads of State and Government of the Member States. 

These persons are at the same time Members of the European Council and do not have an 

unrestrained power to select in which capacity they are acting. When their acts affect existing 

EU legislation, the Heads of States or government of the Member States do not have the power 

to act outside the EU framework. Assuming that the statement an international agreement 

                                                 
98 Article 173 of the Maastricht Treaty has been replaced by article 263 in the TFEU 
99 European Parliament v. Council of the European Communities and Commission of the European 

Communities, joined cases C-181/91 and C-248/91, (1994), at para 14 
100 This an observation made by Cannizzaro in “Denialism as the Supreme Expression of Realism – A Quick 

Comment on NF v. European Council”, European Papers, Vol. 2, 2017, No 1, (15 March 2017), pp 251-257 

http://www.europeanpapers.eu/en/europeanforum/denialism-as-the-supreme-expression-of-realism-comment-on-

nf-v-european-council#_ftn1 [accessed 10 March 2018] 

http://www.europeanpapers.eu/en/europeanforum/denialism-as-the-supreme-expression-of-realism-comment-on-nf-v-european-council#_ftn1
http://www.europeanpapers.eu/en/europeanforum/denialism-as-the-supreme-expression-of-realism-comment-on-nf-v-european-council#_ftn1
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intended to produce legal effects, this section will discuss who had the competence to conclude 

‘the deal’ and the procedure for its conclusion. 

The legislative procedure of the EU lays down rules on how to conclude international 

agreements concerning policy areas of shared and exclusive competences.101 The EU-Turkey 

statement, as part of the EU migration and asylum policy, could either be considered as part of 

The Common European Asylum System (CEAS) or the common policy on migration. The 

CEAS and the common migration policy concern the area of freedom, security and justice under 

article 4(2)(j) of the Treaty on the Functioning of the European Union (TFEU). Freedom, 

security and justice is an area of shared competence between the EU and its Member States.102 

Article 78 of the TFEU applies for the development of the CEAS, and article 79 TFEU applies 

for the development of a common migration policy. According to article 78 and 79, all measures 

relating to the CEAS and the common policy on migration should be adopted by the European 

Parliament and the Council in accordance with the ordinary legislative procedure.103 Article 

218 (6)(a)(v) TFEU states that when concluding agreements covering fields to which the 

ordinary legislative procedure applies, the Council shall adopt the decision concluding the 

agreement after obtaining the consent of the European Parliament. 104  

In NF, NG and NM v. the European Council the Court did not at all mention the fact that the 

EU-Turkey readmission agreement, from 2014, is in force. As mentioned before, the 

Readmission agreement includes an obligation for Turkey to readmit third country nationals 

who hold a valid visa or residence permit in Turkey or who illegally and directly entered the 

territory of the EU after having stayed on, or transited through, the territory of Turkey. 

Readmission of third country nationals to Turkey, or “returning all irregular migrants to 

Turkey” as the EU-Turkey statement declares, falls under the shared competence area of 

freedom, security and justice in article 4(2)(j) TFEU. Concerning areas of shared competence, 

Article 2(2) TFEU states that the Member States shall exercise their competence to the extent 

that the EU has not exercised its competence.  The EU has the right to conclude agreements on 

the readmission of third country nationals under article 79(3) TFEU. The readmission 

agreement between the EU and Turkey from 2014 is in force and it means that the EU has 

                                                 
101 For a list of exclusive and shared competences see TFEU art 3 & 4 
102 TFEU, above n 29, art 4(2)(j) 
103 Ibid art 78 & 79  
104 Ibid art 218 (6)(a)(v) 
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exercised its competences concerning readmission of third country nationals to Turkey.105 

Hence, the Member States did not have competence to conclude an agreement concerning this 

issue.  

If the EU-Turkey statement can be considered an international agreement under the 

development of the CEAS or the common policy on migration, article 78 or article 79 TFEU 

would apply and the statement should have been adopted through the ordinary legislative 

procedure, if it was to be considered an act concluded by the EU. The Parliament never gave 

its consent to the statement which means that the ordinary legislative procedure was not 

followed.  

Shortly after the statement was released, the European Parliament asked The Council to answer 

some questions regarding the legal nature of the statement. The parliament asked why the 

ordinary legislative procedure had not been followed. Furthermore, the parliament observed 

that the Statement had “been negotiated by some Member States (with the participation of the 

Commission) and then finalized by the Heads of State and Government of the Member States 

meeting with the Turkish Prime Minister. Despite its generic title (‘Statement’), the agreement 

provides for several obligations on both sides and a mutual monitoring mechanism.”106 The 

questions from the parliament has not yet been answered by the Council.  

The statement was released in the form of a press release with the introduction “Today the 

Members of the European Council met with their Turkish counterpart”.107 The press release 

also states that “the EU and Turkey today decided to end the irregular migration from Turkey 

to the EU”.108 According to the statement, it was the EU and Turkey who agreed on the eight 

action points. From the wording of the press release it is not completely unfounded to draw the 

conclusion that an agreement had been concluded between Turkey and the EU, or the European 

Council. As the Parliament observed in its questions to the Council, the statement seems to 

                                                 
105 Idriz, N, Blogpost on Verfassungsblog, ”Taking the EU-Turkey Deal to Court” (20 December 2017), 

available: http://verfassungsblog.de/taking-the-eu-turkey-deal-to-court/ [accessed 10 March 2018] 
106 European Parliament, Parliamentary Questions, Questions for oral answer to the council, rule 128, Birgit 

Sippel on behalf of the S&D Group (22 March 2016), available: 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-

000053+0+DOC+XML+V0//EN [10 March 2018] 
107 The EU-Turkey Statement, above n 9  
108 Ibid 

http://verfassungsblog.de/taking-the-eu-turkey-deal-to-court/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000053+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000053+0+DOC+XML+V0//EN
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include obligations both for the EU and Greece and Turkey as countries. Therefore, the 

conclusion by the EGC in NF, NG and NM v. the European Council is questionable.  

3.3.4 The external pre-emption doctrine 

In the landmark ERTA-case109 from 1971, the Commission of the European Communities 

requested the annulment of a policy agreement, concluded by the members of the Council of 

the European Communities. The agreement concerned the work of crews on vehicles engaged 

in international road transport. The Commission claimed that the agreement fell under the 

subject-matter of the European Road Transport Agreement (ERTA), that was to be negotiated 

and concluded by the European Community.110 The Commission argued that agreement should 

have been negotiated and concluded by the Community in accordance with the community 

procedure of Article 228(1) [Article 218 TFEU111].112 The Council claimed they had acted as 

Member States and that the power to conclude such an agreement remained vested in the 

Member States.113 Therefore, the Council argued that the Court should declare the application 

inadmissible, since the agreement in question was not an act that could be challenged under the 

annulment procedure.114 

The Court stated that the legal effects of an agreement “differs according to whether they are 

regarded as constituting the exercise of powers conferred on the Community, or as 

acknowledging a coordination by the Member States of the exercise of powers which remained 

vested in them.”115 The court held that it was the Community that had the power to conclude 

agreements that concerned the ERTA policy area. Thus, the Member States had no right to act 

outside the framework of the common institutions and the policy agreement was annulled.116 

The Court also established the principle that: “each time the Community, with a view to 

implementing a common policy envisaged by the Treaty, adopts provisions laying down 

common rules, whatever form these may take, the Member States no longer have the right, 

                                                 
109 CJEU, Commission v. Council (ERTA-case) Case 22/70    
110 Ibid Para 30 
111 Article 228(1) of the Merger Treaty (1965) has been replaced by Article 218 TFEU of the Lisbon Treaty 

(2009).  
112 CJEU, Commission v. Council (ERTA-case) Case 22/70, para 69 
113 Ibid Para 2-5 
114 Ibid Para 1-2 
115 Ibid para. 4  
116 Ibid para. 52 
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acting individually or even collectively, to undertake obligations with third countries which 

affect those rules.”117  

The ERTA judgment, or the external pre-emption doctrine as it is often called, has since then 

been codified in article 3(2) TFEU, which states: “The Union shall also have exclusive 

competence for the conclusion of an international agreement when its conclusion is provided 

for in a legislative act of the Union or is necessary to enable the Union to exercise its internal 

competence, or in so far as its conclusion may affect common rules or alter their scope.”118 

Through the external pre-emption doctrine, the EU has been given exclusive competences to 

conclude agreements that may affect common rules or alter their scope. The rationale behind 

this is that Member States should not undermine common rules by entering into conflicting 

agreements. 

One could argue that there are common rules under the CEAS that might be affected by the 

EU-Turkey deal.119 The CEAS will be discussed further in chapter 4.2 and 5.3, but some of 

these rules concern the protection of asylum seekers and the reception conditions for asylum 

seekers.120 The EU-Turkey statement will probably have an effect on the EU-Turkey 

readmission agreement since they both cover the readmission of third country nationals to 

Turkey. Furthermore, as will be discussed in the chapters below, it can be argued that effects 

of the EU-Turkey statement conflict with both international refugee law and EU asylum law. 

Even if the EU would not have exercised its competences on readmission on third country 

nationals to Turkey, the external pre-emption doctrine means that the Member States would 

still not have the competence to conclude the EU-Turkey statement since it has affected 

common rules or altered their scope.   

3.4 Summary and discussion 

In NF, NG and NM v. the European Council, the European Council, the Council and the 

Commission argued that the EU-Turkey statement was not an international agreement. The 

European Council also claimed that the statement never had the intention to produce legal 

effects. This view has been shared by some legal experts, arguing that since the statement has 

                                                 
117 Ibid para. 17 
118 TFEU, above n 29, art 3(2)  
119 Idriz, N, above n 80, p 10 
120 See Asylum Procedures Directive and Reception Conditions Directive   
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the form of a press release it cannot be considered an international agreement.121 Nevertheless, 

The ICJ has in its case-law confirmed the principle that substance comes over form when 

determining what constitutes a treaty, a principle which the CJEU seems to have recognized in 

the three cases. The question is if the intention of the Statement was to create legal relations, 

binding obligations or rights between Turkey and the Member States.  

Although the statement was released in the form of a press-release, it states that the EU and 

Turkey ‘agreed’ on ‘action points’.122 After the statement, Greece had to change its laws on 

asylum procedure to implement the deal effectively. 123 The EU-Turkey statement has also 

produced legal effects for all the asylum seekers that have been returned to Turkey under the 

statement. With regard to the immediate effects of the EU-Turkey statement, the statement may 

very well be considered as having the intention to produce legally binding effects. The fact that 

Greece had to change its legislation to effectively implement the Statement does not change 

this conclusion. Both the content and the context of the Statement supports the view that it is 

an international agreement.  

In NF, NG and NM v. the European Council we learned that the EU had nothing to do with the 

EU-Turkey Statements conclusion. This is surprising considering that the EU-Turkey statement 

can be seen part of the longer process on migration cooperation between the EU and Turkey. 

The Commission has produced periodical reports on the implementation of the statement and, 

in accordance with the commitments in statement, the EU has allocated financial resources to 

Turkey to help facilitate the reception of irregular migrants in Turkey.124  The seventh report 

from the commission on the implementation of the EU-Turkey statement states that “The 

Commission will continue to drive the work forward and will continue to report on the progress 

made regularly”.125 Despite the fact that the EU has been a part of the negotiations in the process 

leading up to the conclusion of the statement and contributed with financial and operational 

resources for the statements implementation, the EGC held that the EU had nothing to do with 

the EU-Turkey statement. Since the EGC is of the opinion that the EU-Turkey Statement was 

                                                 
121  See for example Peers, S, Blogpost on EU law analysis, “The draft EU/Turkey deal on migration and 

refugees: is it legal?” (16 March 2016), available: http://eulawanalysis.blogspot.se/2016/03/the-draft-euturkey-

deal-on-migration.html [accessed 10 March 2018] and Fernández Arribas, Gloria, “The EU-Turkey Agreement: 

A Controversial Attempt at Patching up a Major Problem”, European Papers, Vol. 1, 2016, No 3, pp 1097-1104 
122 Ibid p 10 
123 Ibid p 10 
124 See European Commission, “Seventh Report on the Progress made in the implementation of the EU-Turkey 

Statement”, above n 55, p 3  
125 Ibid p 15 

http://eulawanalysis.blogspot.se/2016/03/the-draft-euturkey-deal-on-migration.html
http://eulawanalysis.blogspot.se/2016/03/the-draft-euturkey-deal-on-migration.html
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not concluded by the EU, it means that the Court made the assumption that the Member States 

acted alone. As explained above, the Readmission Agreement between the EU and Turkey 

means that the EU had already exercised its competence to conclude an agreement on the 

readmission on third country nationals to Turkey. Therefore, the Member States had no right to 

conclude an agreement on the same subject matter. Furthermore, it can be argued that the EU-

Turkey Statement has affected common rules or altered their scope which means that article 

3(2) TFEU should have prohibited the Member States from concluding ‘the Deal’.  

The courts conclusion in NF, NG and NM v. the European Council makes it difficult to 

determine and holding to account the responsible actor of the EU-Turkey Statement. By stating 

that the Court lacks jurisdiction to rule over the lawfulness of the EU-Turkey statement, The 

EGC has given the Member States the competence to act on their own in a way that does not 

comply with the EU treaties. Not only did the Member States act outside their competences, 

The European Parliament was entirely sidestepped in the procedure for the EU-Turkey 

statements conclusion. This undermines the democratic decision making in the EU that is 

supposed to be guaranteed through the legislative procedure. Giving the Member States the 

possibility to act outside the regulatory framework of the EU is a dangerous road to take that 

may affect the future of the EU rule of law.  The three cases have been appealed to the Court 

of Justice of the European Union and hopefully the court will examine the content and the 

context of the statement.  

4. Asylum and non-refoulement   

After having discussed the legal nature of the EU-Turkey statement and the untransparent 

procedure for its conclusion, this chapter will examine the right to asylum and the principle of 

non-refoulement in international law and EU law. As mentioned before, the EU-Turkey 

statement states that the return of asylum seekers from Greece to Turkey will take place in 

accordance with international law and EU law. Despite this promise, the Statement has been 

criticized for not complying with the principle of non-refoulement.  
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4.1 Asylum and non-refoulement in international law 

Article 14 (1) in the Universal Declaration of Human Rights (UDHR) 126 states that “Everyone 

has the right to seek and to enjoy in other countries asylum from persecution.” It is important 

to note that the UDHR is non-binding in its nature and the wording of the statute does not 

impose a legal obligation on states to grant asylum. 127 The Refugee Convention does not 

prescribe a right to asylum, but it presupposes that there is such a right. 128 The Refugee 

Convention is the centerpiece of international refugee law. Even though the EU is not a party 

to the convention, all of the Member States have ratified the convention and are thereby bound 

by it. Additionally, article 18 of the EU Charter states that the right to asylum shall be 

guaranteed with due respect to the Refugee Convention.129 

The principle of non-refoulement, together with the right to seek asylum, constitutes the key 

principles of international refugee law. 130 Non-refoulement is established in article 33 of The 

Refugee Convention and other international human rights instruments. 131 Article 33 of the 

Refugee Convention prohibits states from returning (refouler) a refugee to a territory in which 

their life or freedom would be threatened on account of their race religion, nationality, 

membership of a particular social group or political opinion.132 The principle only prohibits 

measures that pushes refugees “back into the arms of their persecutors”,133 it does not establish 

a duty on states to receive refugees. The duty of non-refoulement can therefore be seen as a 

negative obligation for states. 134 

Article 1 of the Refugee Convention defines a refugee as a person with a “well-founded fear of 

being persecuted for reasons of race, religion, nationality, membership of a particular social 

group or political opinion” and who is outside the territory of the country of their nationality.135  

                                                 
126 Universal Declaration of Human Rights, adopted by the General Assembly of the UN on 10 December 1948. 

Vol. General Assembly Resolution 217 A(III), 1948 [UDHR] 
127 Goodwin-Gill and McAdam, The Refugee in International Law (Oxford University Press, 3rd ed, 2007) p 358 
128 Kneebone, S (ed), Refugees, Asylum Seekers and the Rule of Law: Comparative Perspectives (Cambridge 

University Press 2009) p 9-10 
129 The Charter, above n 24, art. 18 
130 Kneebone, S, above n 128, p.8,  
131 See for example the UN Convention Against Torture (Article 3), the UN International Covenant on Civil and 

Political Rights (Article 7), the UN Convention on the Rights of the Child (Articles 6 and 37), and the European 

Convention on Human Rights (Article 3) 
132 Refugee Convention, above n 19, art 33  
133 Hathaway, J.C, The Rights of Refugees Under International Law (Cambridge University Press, 2005) p 301  
134 Ibid, p 301 n.115,  
135 Refugee Convention, above n 20, art 1  
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A textual interpretation of non-refoulement in article 33 might lead to the conclusion that the 

principle only extends to persons whose “life or freedom would be threatened” if returned, and 

not to all persons “with a well-founded fear of being persecuted”, as article 1 of the Refugee 

Convention states when defining the term refugee.136 Considering the travaux preparatoires to 

the Convention, the intention in the drafting process seems to have been to grant protection 

from refoulement to all refugees. 137 Hence, the principle of non-refoulement extends to all 

asylum seekers who have a well-founded fear of persecution, or where there are substantial 

grounds for believing that they might be would be in danger of torture, inhuman or degrading 

treatment or punishment if returned to a particular country. 

Even though ‘persecution’ is not defined in any instrument of international law, the risk of 

being exposed to torture and inhuman or degrading treatment or punishment should fall within 

the understanding of a risk of ‘being persecuted’. 138 The duty of non-refoulement also applies 

for asylum seekers, at least during a limited period, otherwise there would be no guarantee for 

effective protection until their application for international protection has been formally 

examined. 139 Hence, the duty of Non-refoulement applies regardless if refugee status has been 

formally recognized.140  

4.1.1 Non refoulement as customary international law 

In legal doctrine the legal nature of the principle of non-refoulement has been discussed. 141 

According to Goodwin-Gill and McAdams, most experts on the subject would agree that the 

principle of non-refoulement has now attained the status of customary international law.142 

States parties to the refugee convention have formally acknowledged the principle as customary 

international law.143 UNHCR has argued for several decades that the principle of non-

                                                 
136 Compare art. 1 and art. 33 of the Refugee Convention 
137 There seems to be a general consensus among legal experts regarding the connection between article 33 and 

article 1 of the Refugee Convention.  See for example Goodwin-Gill and McAdams, above n 127, p 234, and 

Hathaway, above n 133, p 307 
138 Hathaway, above n 133, p 305 
139 Goodwin-Gill and McAdam, above n 127, p 232 
140 Hathaway, above n 133, p 304 
141 For a discussion on the nature of non-refoulement see for example Allain, J, “The Jus Cogens Nature of Non-

Refoulement”, International Journal of Refugee Law, Vol 13, (2001-4), pp 533-558  
142 Goodwin-Gill and McAdam, above n 127, pp 345-354 
143 “Declaration of states party to the 1951 refugee convention and/or it’s 1967 protocol relating to the status of 

refugees” UN doc. HCR/MMSP/2001/09, 2001-12-13 at para. 4 
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refoulement is in fact customary international law. 144 This would mean that the principle is 

binding to all states, regardless if they have ratified the refugee convention, or any other legal 

instrument where the principle is codified.  However, Hathaway does not share this opinion 

since the duty of non-refoulement is interpreted in different ways by states and therefore there 

is a lack of opinio juris.145 Hathaway also suggests that non-refoulement cannot be considered 

customary international law since a significant number of refugees, in most parts of the world, 

are still subject to refoulement. 146 

The legal nature of the principle of non-refoulement might still be an ongoing discussion among 

experts, nevertheless, the principle is binding to all states party to the Refugee Convention. All 

of the EU Member States have ratified the Refugee Convention and EU law specifically refers 

to the Refugee convention and the principle of non-refoulement.  

4.1.2 Mass influx and non-refoulement 

In situations where countries or regions face ‘mass influx’ of refugees, the standard asylum 

systems might be struggling with the demand to process asylum claims. This may have a 

negative impact on the processing of asylum claims.  Even though mass influx situations may 

put a heavy burden on a state’s resources, economy and political situation, Goodwin-Gill and 

McAdam argues that nothing in article 33 of the Refugee Convention suggests that refoulement 

is justifiable even in such situations.147 UNHCR has expressed a similar view by stating that in 

situations of mass influx, “the fundamental principle of non-refoulement - including non-

rejection at the frontier - must be scrupulously observed.”148 Hathaway argues that the view of 

UNHCR must be interpreted as including a duty of international solidarity and burden sharing 

between states since situations of mass influx may put disproportionate burdens on some 

states.149   

                                                 
144 Costello, C and Foster, M, “Non-refoulement as Custom and Jus Cogens? Putting the Prohibition to the Test”, 

Netherlands Yearbook of International Law, vol 46 (2015), p 302 
145 Hathaway, above n 133, pp 363-365 
146 Ibid p 354 
147 Goodwin-Gill and McAdam, above n 127, p 335 
148 UNHCR, Executive Committee Conclusion no 22 (XXXII), “Protection of Asylum-Seekers in Situations of 

Large-Scale Influx” (1981) at para II(A)(2)  
149 Hathaway, above n 133, p 360 
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In the 1990s, the influx of displaced persons from former Yugoslavia to the EU demonstrated 

the need for special procedures to deal with mass-influx situations.150 In 2001, the EU adopted 

the Directive on Temporary Protection.151 However, the provisions in the directive have not 

been used so far.152  

4.2 Asylum and non-refoulement in EU law 

Art. 78 in the TFEU states that the EU shall develop a common policy on asylum in compliance 

with the principle of non-refoulement and the Geneva convention. “The Union shall develop a 

common policy on asylum, subsidiary protection and temporary protection with a view to 

offering appropriate status to any third-country national requiring international protection and 

ensuring compliance with the principle of non-refoulement. This policy must be in accordance 

with the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to 

the status of refugees, and other relevant treaties.”153 

The common asylum policy has mainly been realized through the Common European Asylum 

System (CEAS). Since the Creation of CEAS, in 1999, the EU has established rules for common 

minimum standards concerning asylum legislation. The most central legislative instruments of 

the CEAS are the asylums procedures directive, the reception conditions directive, the 

qualification directive, the Temporary Protection directive, the Dublin regulation directive and 

the EURODAC directive.154 The legislative instruments reflect the protection from 

refoulement, as it is expressed in article 33 of The Refugee Convention.  

Furthermore, article 19 and 18 of the Charter confirms the right to asylum and the principle of 

non-refoulement. Article 6 of the Treaty on the European Union (TEU) states that the Charter 

has the same legal value as the EU Treaties. 155According to article 51 of the Charter the 

                                                 
150 European Commission, Migration and Home Affairs, “Temporary Protection”, available:  

https://ec.europa.eu/home-affairs/what-we-do/policies/asylum/temporary-protection_en [accessed 8 March 2018]  
151 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the 

event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member 

States in receiving such persons and bearing the consequences thereof 
152 European Commission, “Temporary Protection”, above n 150  
153 TFEU, above n 29, art 78   
154 European Commission, Migration and Home Affairs, “Common European Asylum System” available: 

https://ec.europa.eu/home-affairs/what-we-do/policies/asylum_en [accessed 8 March 2018]  
155 Consolidated Version of the Treaty on European Union (13 December 2007) OJ C 115/47, art 6.3[TEU] 

https://ec.europa.eu/home-affairs/what-we-do/policies/asylum/temporary-protection_en
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provisions of the Charter applies to the EU institutions and the Member States when they are 

implementing EU law.  

Article 19 of the Charter prohibits collective expulsions and states that “no one may be removed, 

expelled or extradited to a State where there is a serious risk that he or she would be subjected 

to the death penalty, torture or other inhuman or degrading treatment or punishment.”156 The 

right to asylum is established in article 18 of the Charter. The article states that asylum shall be 

guaranteed with due respect for the rules of the Refugee convention, the Treaty on European 

Union and the Treaty on the Functioning of the European Union. 157 Furthermore, article 13 

and 18 of the Qualification Directive states that Member States shall grant refugee status or 

subsidiary protection status to persons who qualify as refugees or are eligible for subsidiary 

protection in accordance with the directive. 158  

Although the right to asylum is guaranteed by Article 18 of the Charter, EU law does not 

regulate how the arrival of asylum seekers can be facilitated. Asylum seekers in the EU are 

mainly from countries requiring a visa to enter the EU. If these persons do not qualify for an 

ordinary visa, which is most often the case, they might have to choose irregular migration paths 

to apply for asylum in the EU. 159  

4.2.1 Joined cases of N.S v United Kingdom and M.E v Ireland 

In the joined cases of N.S v United Kingdom and M.E v Ireland, C-411/10 and C-493/10, one 

of the questions raised by the applicants was the scope of the Member States obligations under 

article 18 of The Charter. In N.S v United Kingdom, the applicant was an Afghan national who 

had entered the UK through Greece.160 The applicant was arrested in Greece but did not request 

asylum there.161He was later released from detention in Greece and when he tried to leave the 

country he was deported to Turkey. In Turkey he was arrested once again and detained for two 

months under appalling conditions. He eventually escaped detention in Turkey and travelled to 

the U.K where he applied for asylum. The U.K decided to return the applicant to Greece in 

accordance with the Dublin Regulation. The case M.E v Ireland concerned five persons 

                                                 
156 The Charter, above n 24, art 19 
157 The Charter, above n 24, art 18 
158 Qualification Directive, above n 27, Article 13 and 18  
159 European Union Agency for Fundamental Rights, The Handbook on European law relating to asylum, 

borders and immigration, Council of Europe, (2015), p 35  
160 N.S v United Kingdom and M.E v Ireland, Joined cases C-411/10 and C-493/10, para 34 
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originating from Afghanistan, Iran and Algeria.162 Each one of them had travelled through 

Greece where they were arrested for irregular entry to the country.163 They later travelled to 

Ireland where they applied for asylum. The appellants resisted a transfer to Greece under the 

Dublin Regulation. In both of the cases the appellants argued that there was a risk that their 

fundamental rights would be infringed if they were to be transferred to Greece. 

The cases revolved around two main issues. First, are the authorities in a Member State obliged 

to determine if another Member State observes fundamental rights in practice before 

transferring applicants of international protection to that state under the Dublin Regulation? 

Second, If the other Member State does not observe fundamental rights, are the authorities in 

the first member state obliged to take responsibility for and examine the application for 

international protection?164   

At the time, it was well known that there were systematic deficiencies in the Greek asylum 

system, as a result of the large influx of migrants arriving to Greece compared to the other 

Member States. This had resulted in a disproportionate burden for the Greek asylum system. 165 

The CJEU held that Member States may not transfer an asylum seeker to ‘the Member State 

responsible’ under the Dublin Regulation, where they cannot be unaware that the systematic 

flaws in the asylum system of that Member State may expose the asylum seeker to a real risk 

of being subject to inhuman or degrading treatment within the meaning of article 4 of the 

Charter.166 If an asylum seeker cannot be transferred to ‘the Member State responsible’, the first 

Member State, where the application for asylum was lodged, is to be responsible for examining 

it.167 

The CJEU held that articles 1, 18 and 47 of the Charter would not lead to a different answer.168 

By not examining the other relevant provisions of the Charter, the CJEU left it unclear whether 

breaches of fundamental rights other than article 4 are enough to prevent transfer under the 

Dublin Regulation.  
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4.3 The ECHR and the principle of non-refoulement 

The European Convention on human rights (ECHR) does not constitute EU law. However, all 

the EU Member States have ratified the convention. Furthermore, article 6(3) of the TEU states: 

“Fundamental rights, as guaranteed by the European Convention for the Protection of Human 

Rights and Fundamental Freedoms and as they result from the constitutional traditions 

common to the Member States, shall constitute general principles of the Union's law”169  The 

CJEU has interpreted the ECHR as an integrated part of the Unions general principles of law.  

The ECHR does not include the right to asylum or the principle of non-refoulement. The 

European Court of Human Rights (ECtHR) has in many cases stated that the ECHR and its 

protocols do not contain a right to asylum and that the contracting states have a right to control 

their borders and manage the entry, residence and expulsion of aliens.170 Nevertheless, this right 

is subject to the contracting states treaty obligations. The ECHR contains many different 

provisions, both implicit and explicit, which prohibits states from expulsions or other forms of 

removal of persons when a person’s rights under the Convention are threatened.  

The most developed case-law of the ECtHR concerning the principle of non-refoulement, is in 

relation to article 3 of the ECHR. Article 3 prohibits torture and inhuman or degrading 

treatment. This includes a prohibition from returning individuals to a state or territory where 

they are at risk of torture or inhuman or degrading treatment or punishment. The European 

Court of Human Rights has interpreted article 3 as implicitly including a prohibition from 

refoulement. The prohibition from refoulement under article 3 is absolute. 

The courts jurisprudence in relation to the principle of non-refoulement has been developed 

through several cases.  Soering v. UK, from 1989 was the first case in which the Court applied 

article 3 in relation to the principle of non-refoulement. The court held that  extraditing a person 

a territory “where substantial grounds have been shown for believing that the person concerned, 

if extradited, faces a real risk of being subjected to torture or to inhuman or degrading 

treatment or punishment in the requesting country”, would constitute a violation against the 

prohibition against torture and inhuman or degrading treatment in article 3 of the ECHR.171 In 

Chahal v. UK the prohibition of refoulement under article 3 was extended to include a 
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prohibition from expulsion as well.172 The Soering and Chahal cases both emphasized the 

absolute nature of article 3, it applies irrespective of an applicant’s conduct. 173 In this sense, 

article 3 of ECHR has a broader application than article 33 of the refugee convention since it 

applies regardless if a person has refugee status or not.  

States have on several occasions tried to challenge the absolute nature of article 3 and urged the 

ECtHR to change its Chahal case law. In Ramzy v. The Netherlands, the applicant was a 

suspected terrorist. The governments of Lithuania, Portugal, Slovakia and the UK submitted 

written observations and argued that in some cases an individual’s criminal activity should 

preclude them from benefitting from non-refoulement.174 The Governments argued that 

terrorism seriously endangers the right to life, which is the precondition for enjoyment of all 

other fundamental human rights, and the absolute nature of article 3 should not interfere with 

the fundamental rights of the citizens of a contracting state. However, the Court took no 

consideration to these arguments and have consistently re-affirmed the absolute nature of article 

3 and the prohibition of refoulement in all cases relating to article 3.175  

The ECHR provides protection against refoulement, but it does not provide for a corresponding 

legal status of stay in the host country. The judgments of the Court are declaratory, and 

Contracting States are free to decide for themselves how they will ensure their obligations under 

the ECHR.  

 

4.3.1 T.I. v. the United Kingdom 

The case T.I. v. the United Kingdom, concerned a transfer from UK to Germany under the 

Dublin system. The applicant argued that the transfer would result in indirect refoulement since 

he risked onward removal from Germany to Sri Lanka, where his right under article 3 ECHR 

was threatened.176 The Court found that the applicant would not be at risk of onward removal 

to Sri Lanka and therefore could be transferred to Germany. However, the Court also 

established that the transferring country have the responsibility to ensure that the applicant is 

not exposed to treatment contrary to article 3, as a result of the transfer or indirect removal to 
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another country. Thus, establishing that indirect refoulement is contrary to article 3 of the 

ECHR. 177 The fact that Germany participated in the Dublin system, did not absolve the 

responsibility of the UK to assure that the applicant would not be subject to indirect refoulement 

from Germany.  

4.3.2 K.R.S. v. the United Kingdom 

In K.R.S. v. the United Kingdom from 2008 the court reaffirmed its position concerning indirect 

refoulement. The applicant was an Iranian national who had sought asylum in the UK. It was 

discovered that the applicant had travelled through Greece before arriving to the UK and 

therefore he was to be returned to Greece accordingly with the Dublin regulation. The applicant 

argued that if he would be returned to Greece, he was at risk of being subjected to treatment 

contrary to article 3 of the ECHR. The Greek asylum procedure and the detention centres for 

asylum seekers had previously been criticized by UNHCR and several NGOs for not living up 

to the preconditions of the Dublin regulation or the relevant minimum standards in international 

law. While the court took note of the concerns raised by UNHCR and other organizations, it 

concluded that that they cannot be relied upon to prevent the UK from removing the applicant 

to Greece. The Court also recited its previous ruling in T.I. v. the United Kingdom, and stated 

that removal to an intermediary country, which is also a contracting state, did not affect the 

responsibility of the UK to ensure their obligations under article 3. It also reaffirmed its previous 

position that the UK could not rely automatically on the arrangements made under the Dublin 

regulation. 178 The Court held that it could not be established that the applicant faced a real risk 

of being exposed to refoulement in Greece since there was no evidence that Greece was 

removing Iranians to Iran at the time being. The Court also noted that the presumption must be 

that Greece is abiding its obligations under EU law. Any claim arising from the conditions for 

asylum seekers in Greece, should first be pursued with the Greek domestic authorities and 

thereafter the European Court of Human Rights.179  

4.3.3 M.S.S. v Belgium and Greece 

In M.S.S. v. Belgium and Greece the applicant was an Afghan national who had entered the EU 

through Greece and later applied for asylum in Belgium. Belgium returned the applicant to 
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Greece under the Dublin regulation. The applicant alleged that the expulsion by Belgium to 

Greece had violated article 2 and article 3 of the ECHR and that he had been subjected to 

treatment contrary to article 3 in Greece. He also complained of the lack of an effective remedy 

under article 13. 180  

According to the applicant, he had been subject to inhuman and degrading treatment in Greece 

and his right under article 3 of the ECHR had therefore been violated. First, the applicant argued 

that article 3 had been violated during his time in the detention centre in Greece. The court 

relied upon reports from UNHCR and several NGOs concerning the conditions in the Greek 

detention centers.181 Specific reference was made to overcrowding, dirt, lack of space, 

insufficient healthcare, lack of ventilation and insufficient hygienic conditions. 182 The people 

interviewed in the reports had also complained of insults, racism and the use of physical 

violence by guards. 183 In light of the available information, the conditions in the detention 

centre were considered unacceptable by the Court. The effects such conditions have on a 

person’s human dignity constitutes degrading treatment contrary to article 3 of the ECHR. 184 

In reaching this conclusion the court took into account that the applicant, as an asylum seeker 

was in a vulnerable situation.  

Secondly, the applicant argued that his right under article 3 had been violated due to the living 

conditions he had been exposed to in Greece after he was released from his detention. The court 

stated that article 3 does not impose an obligation for contracting states to provide everyone 

within their jurisdiction a home or to provide refugees with financial assistance to assure a 

certain standard of living. 185 However, the court emphasized the fact that the applicant was an 

asylum seeker, and as such “a member of a particularly underprivileged and vulnerable 

population group in need of special protection”.186 The applicant had allegedly lived in extreme 

poverty for several months, unable to provide for his most basic needs. He had also been 

exposed to “the ever-present fear of being attacked and robbed and the total lack of any 

likelihood of his situation improving.”187 Referring to the reports of UNHCR and other 
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organizations, the Court noted that the situation described by the applicant exists on a large 

scale for asylum seekers in Greece.188 Through the fault of the Greek authorities, the applicant 

had been exposed to humiliating treatment with a lack of respect for his dignity, thus the Court 

found that Greece had violated article 3 of the ECHR.189 

Thirdly, the applicant argued that his right to an effective remedy in article 13 in conjunction 

with article 2 and 3 had been violated by Greece. The court found the deficiencies in the Greek 

asylum process meant that the applicant was at risk of direct or indirect refoulement to 

Afghanistan without any serious examination of the merits of his asylum claim and without 

access to an effective remedy.190Therefore Greece had violated article 13 in conjunction with 

article 3. There was no need to examine violations under article 2.  

Fourthly, the applicant argued that Belgium had violated article 2 and 3 since the removal to 

Greece had exposed the applicant to the deficiencies in the Greek asylum procedure.191 

Furthermore, the applicant claimed that Belgium had exposed him to detention and living 

conditions in Greece contrary to article 3. The court noted that numerous reports and material 

had been added to the information available since the decision of K.R.S. v. the United Kingdom. 

All the reports and the material on the asylum system in Greece confirmed the procedural 

deficiencies, the unacceptable conditions in the detention facilities and the practice of direct 

and indirect refoulement on an individual or collective basis. 192 Once again the court reaffirmed 

its previous judgments from T.I  and K.R.S  and stated that “indirect removal to an intermediary 

country, which was also a Contracting Party, left the responsibility of the transferring State 

intact, and that that State was required, in accordance with the well-established case-law, not 

to deport a person where substantial grounds had been shown for believing that the person in 

question, if expelled, would face a real risk of being subjected to treatment contrary to Article 

3 in the receiving country.“193  The Belgian authorities should have been aware of the risk the 

applicant faced if returned to Greece and that there was no guarantee that he would have his 

asylum claim seriously examined by the Greek authorities.194 The Court had similar arguments 

when it came to the alleged violations of article 3 due to the conditions in the detention center 
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and living conditions that Belgium had exposed the applicant to by transferring him to 

Greece.195 The Court held that by transferring the applicant to Greece, Belgium had knowingly 

exposed him to the deficiencies of the Greek asylum system and conditions of detention and 

living conditions that amounted to degrading treatment. 196 Hence, Belgium had violated article 

3 of the ECHR. The court did not examine the complaints under article 2. 

Lastly, the applicant claimed that his right to an effective remedy under article 13 in conjunction 

with article 2 and 3 had been violated by Belgium. The court held that the extremely urgent 

procedure for applying for a stay of execution did not allow a thorough examination of the 

complaints under article 3, therefore the applicants rights under article 13 in conjunction with 

article 3 had been violated.  197 

4.3.4 Hirsi Jamaa & others v. Italy 

In Hirsi Jamaa & others v. Italy the applicants were part of a group of migrants who had 

travelled in three vessels from Libya across the Mediterranean with the aim of reaching the 

coast of Italy. On international waters, the vessels were stopped and the migrants were 

transferred onto Italian military ships and returned to Tripoli in accordance with a bilateral 

agreement between Italy and Libya that had entered into force in February 2009.198 The 

applicants in the case alleged that during the transfer to Tripoli, the Italian authorities did not 

inform them of their destination and did not identify them.199   

The bilateral agreement was said to help saving lives at sea and discourage smuggling and 

trafficking. The aim of the agreement was to combat ‘clandestine immigration’.200The 

applicants complained that they had been exposed to the risk of torture and inhuman or 

degrading treatment in Libya. They also argued that they faced a risk of refoulement from Libya 

to their countries of origin, Eritrea and Somalia. Therefore, the removal to Libya was said to be 

a violation against article 3 of the ECHR.201  

                                                 
195 Ibid para 360 
196 Ibid para. 367 
197 Ibid para. 388-290 
198 ECtHR, Hirsi Jamaa & others v. Italy, Application no. 27765/09, para. 13 
199 Ibid para. 3 
200 Ibid para. 13 
201 Ibid para. 83 



38 

 

ECHR only applies to persons within a state’s jurisdiction. The applicants had been on 

international waters during the time of the alleged violation of their rights under the ECHR, 

therefore the first issue before the Court was whether the ECtHR had jurisdiction within the 

meaning of article 1. The Court found that in the period of boarding the Italian military ships 

and being handed over to the Libyan authorities, the applicants had been under “the continuous 

and exclusive de jure and de facto control of the Italian authorities”.202 The Court found that 

Italy had exercised its jurisdiction extraterritoriality, hence the alleged violations fell within 

Italy’s jurisdiction within the meaning of article 1 of the ECHR.203 

The second issue before court was the alleged violation of article 3 as a result of the return of 

the applicants to Libya. The court noted that the serious situation for refugees and migrants in 

Libya was well known. Therefore, Italy should have known that the applicants, as irregular 

migrants, would be exposed to treatment in breach of the ECHR in Libya and would not be 

offered any kind of protection. 204 The court also noted that Italy should have fulfilled their 

obligations under international refugee law, including the principle of non-refoulement.205 

Accordingly, the court found that the return of the applicants to Libya had been a violation of 

article 3. 206 

The third issue before the court was whether the return to Libya exposed the applicants to a risk 

of arbitrary repatriation to Eritrea and Somalia. The court noted that Libya had not ratified the 

refugee convention, nor did the country offer any kind of asylum or protection procedure for 

refugees.207 The fact that some of the applicants had obtained refugee status by UNHCR did 

not reassure the risk of arbitrary return to Eritrea or Somalia. 208The Court held that there had 

been a violation of article 3 since Italian authorities knew or should have known that there were 

insufficient guarantees in Libya protecting the applicants from refoulement to their countries of 

origin. 209 

For the first time the Court also examined if article 4 of protocol 4 (prohibition against collective 

expulsion) to the ECHR applied to a case concerning the removal of aliens to a third state when 
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the removal had been carried out outside national territory.210 The court interpreted the meaning 

of article 4 of protocol 4 in the light of VCLT and found that neither the wording of the article 

nor the travaux préparatoires of the convention precluded an extraterritorial application of the 

article. The purpose of article 4 of protocol 4 to the ECHR is to prohibit states from depriving 

migrants of an examination of their personal circumstances before being expelled. 211 Limiting 

the articles application only to collective expulsions from the national territory of Member 

States would mean that many migratory patterns would not fall within the scope of the article, 

thus undermining the purpose of the article.212 The Court had already found that Italy had 

exercised its jurisdiction extraterritorially and that article 1 of the ECHR was applicable to the 

case.  The Court concluded that the removal of the applicants to Libya, carried out by Italian 

authorities on international waters, was in fact a collective expulsion and a violation of article 

4 of protocol 4 to the ECHR. Since the applicants had been deprived of any remedy to complain 

under article 3 of the ECHR and article 4 of protocol 4, the Court also found that there had been 

a violation of article 13 of the ECHR. 213 The Hirsi Jamaa case established that states are 

obliged to abide the principle of non-refoulement and the ECHR, even when individuals are 

intercepted in international waters.  

4.4 Summary and discussion 

Although all experts might not agree that the principle of non-refoulement has attained the 

status of customary international law, all of the EU Member States have ratified the Refugee 

Convention and have an obligation to respect the principle. Furthermore, the EU has bound 

itself to respect the principle of non-refoulement by including it in article 19 of the Charter and 

art 78 TFEU. The fact that EU law refers to the Refugee Convention does not mean that the EU 

has ratified the Refugee Convention or is bound by it. Nevertheless, non-refoulement is not 

only the corner-stone in international refugee law but also in EU asylum law, at least in theory. 

Non refoulement is also reflected in the secondary EU legislation of the CEAS which means 

that the EU Member States must implement the CEAS directives and regulations in compliance 

with the principle of non-refoulement. As far as the implementation of the EU-Turkey statement 

is concerned, its legal nature does not affect Greece’s responsibility to respect the principle of 

non-refoulement when returning asylum seekers to Turkey. Greece still has an obligation to 
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apply its national asylum laws in accordance with the Asylum Procedures Directive and other 

relevant EU legislative documents. 

As mentioned above, the ECHR is an integrated part of EU law since it constitutes general 

principles of the Union’s law according to article 6 TEU.  The protection from refoulement 

under article 3 of the ECHR is wider in its scope than article 33 of the Refugee Convention 

since it protects everyone within its jurisdiction from refoulement, not only persons who qualify 

as refugees. The case law of the ECtHR is of relevance when interpreting the Asylum 

Procedures Directive and should be seen as a secondary source of law when interpreting EU 

law. When discussing the return of irregular migrants under the EU-Turkey statement and 

Turkey as a safe country it is important to have in mind the extensive non-refoulement 

obligation under article 3 of the ECHR. 

The ECtHR cases discussed above are relevant when discussing the Member States obligations 

under article 3 of the ECHR. T.I. v. the United Kingdom established that Member States are 

responsible for ensuring that a person does not risk indirect refoulement if returned to another 

country, even if the return is done under a migration agreement like the Dublin Regulation. In 

K.R.S. v. the United Kingdom, the ECtHR reaffirmed this position even though it concluded 

that there was not enough evidence at the time that the applicant faced a real risk of refoulement 

if returned to Greece since the presumption must be that Greece is abiding its obligations under 

EU law.  In M.S.S. v. Belgium and Greece the ECtHR came to a different conclusion on the 

situation for asylum seekers in Greece. The Court relied on reports from UNHCR and several 

NGOs and held that there were systematic deficiencies in the Greek asylum system which meant 

that asylum seekers were at a real risk of being subject to treatment contrary to article 3 of the 

ECHR. Member States could not be unaware of the flaws in the Greek asylum system and 

therefore returns to Greece would be unlawful under article 3 of the ECHR. In Hirsi Jamaa v 

Italy the ECtHR took note of the fact that Libya had not ratified the Refugee Convention which 

meant an increased risk of onward, or indirect refoulement, from Libya. However, the court 

also looked at the situation for refugees on the ground before concluding that the applicants in 

the case were at risk of indirect refoulement from Libya. The fact that Libya had not ratified 

the Refugee Convention did not alone constitute sufficient grounds for establishing that asylum 

seekers and migrants could face a real risk of refoulement if returned to Libya. The opposite 

situation applies as well. The fact that a country has ratified the Refugee Convention does not 

constitute a sufficient guarantee against refoulement. 
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The cases N.S v United Kingdom and M.E v Ireland, shows that the CJEU has adopted a similar 

reasoning as the ECtHR when it comes to the Member States obligations to ensure that 

applicants of international protection are not denied their fundamental rights when transferred 

to another Member State under the Dublin Regulation. I see no reason why the CJEU would 

take a different approach when it comes to the Member States responsibilities to determine that 

a third country outside the EU is safe.  

All cases mentioned above emphasizes the importance of a case-by-case assessment of the risk 

of refoulement in each case. Furthermore, the cases establish that the principle of non-

refoulement is closely linked with the right to an effective remedy.  

5. Safe third country rules 

As mentioned before, the return of irregular migrants under the EU-Turkey statement builds on 

the presumption that Turkey can be considered a safe third country, or first country of asylum, 

for asylum seekers.  This chapter will examine these concepts under international refugee law 

and EU law. According to Hathaway, first country of asylum, or first country of arrival as the 

concept is sometimes called, is in essence the same as the concept of safe third countries. 214 

The concept of first country of asylum is applied when an asylum seeker was availed protection 

in another country. 215  The concept of safe third country is applied when an asylum seeker 

could have received protection elsewhere. 216 The two concepts both build on the premise that 

states have a right to send back asylum seekers to a third state, if protection could have been 

received there. Although the two concepts are slightly different in EU law it is often unclear 

which one of them is applicable in a specific situation. Furthermore, the requirements on a first 

country of asylum and a safe third country are the same in international law. Therefore, this 

chapter will consider the two concepts as ‘safe third country rules’. 217  
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5.1 The origins of safe third country rules  

The refugee convention does not lay down procedural rules on asylum, nor does it include rules 

for determining which state ought to provide protection.218 States are responsible for examining 

asylum claims made on their territory.219 However, there is a wide spread practice among states 

of denying asylum seekers a national determination process if protection could have been 

obtained elsewhere. 220 By assigning the protective responsibility for an asylum seeker to a third 

country, states have claimed to have the right to send back the asylum seeker to that country.  

The concept of safe third countries builds on the idea that refugees should seek international 

protection in the first safe country they are able to reach. The idea is based on the notion of 

shared responsibility to protect refugees, at least among a selected group of states.221 Although 

most states would probably agree that refugees should seek protection in the first state in which 

effective protection is available, international law does not impose such a duty on asylum 

seekers. According to Goodwin-Gill, there is at least a limited choice for asylum seekers to seek 

protection in the country of their choosing, even though this view has been disputed. 222  

In 1992 the council of the European Union adopted a non-binding resolution on the concept of 

safe third countries. According to the resolution a refugee could be sent back to a third country 

only if the country had ratified the refugee convention and respected the principle of non-

refoulement. 223 The resolution lead to the concept of safe third countries being established in 

Europe. Today it is somewhat unclear if a safe third country is required to have ratified the 

Refugee Convention. 

5.2 Safe third country rules in international law 

Article 31 of the Refugee Convention is often mentioned as the legal ground for safe third 

country rules. The article prohibits states from penalizing refugees because of their illegal entry 
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or presence in a state territory, but is limited to refugees coming directly from a territory where 

their life was threatened.224 The provision prescribes a negative obligation for states, it states 

what states shall not do.225 An e contrario interpretation of the article might lead to the 

conclusion that refugees, or asylum seekers, who have travelled through other countries on their 

journey may be penalized. By analogy, this has been interpreted by states as meaning that 

refugees who do not come directly from a country where their life or freedom is threatened may 

be sent back to a safe third country, where they could have been granted protection.226  

This e contrario interpretation of article 31 of the Refugee Convention and the analogical 

reasoning has been questioned by many. Costello, argues that such an interpretation would 

undermine the purpose of article 31, which is to protect refugees who have been forced to use 

irregular migration paths.227 Goodwin-Gill, argues that the meaning of coming directly from 

must be interpreted in accordance with the Vienna Convention on the law of treaties (VCLT).  

Article 31 of the VCLT states that a treaty “shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in the context and in the light 

of its object and purpose”.228 Article 32 of the VCLT states that when interpretation in 

accordance with article 31 of VCLT leaves the meaning of a treaty ambiguous or obscure, or 

leads to a result manifestly absurd or unreasonable, supplementary means of interpretation, such 

as the preparatory work of a treaty or the circumstances of its conclusion, may be used. 229 

While the meaning of coming directly from might be obscure, the travaux préparatoires show 

that in drafting the convention and the text of article 31 of the refugee convention, states never 

intended to deny protection for refugees who did not come directly from a territory where their 

life or freedom was threatened, especially not in analogous situations.230 It should be noted that 

only 28 states participated in the drafting of the Refugee Convention, to which 145 states are 

parties today. Therefore, the travaux préparatoires should be used with caution.231  
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The intention of article 31 of the Refugee convention seems to have been to include situations 

when a refugee, or asylum seeker, has travelled through countries where their life or freedom 

was threatened. 232 According to Goodwin-Gill, the refusal of other countries to grant 

protection, or exclusionary provisions such as the concepts of safe third country and first 

country of asylum, might constitute such actual or potential threats to life or freedom.233  

Although article 31 of the Refugee convention only mentions refugees, it should also be 

extended to include asylum seekers since they are ‘presumptive refugees’234, at least during a 

limited period of time.235 

 

5.2.1 Requirements on safe third countries under international law 

When determining a third country as safe, the sending states need to take into account their non-

refoulement and human rights obligations. The safe third country needs to respect the principle 

of non-refoulement, otherwise refugees and asylum seekers would be at risk of indirect 

refoulement from the third country.236 The safe third country should be able to guarantee the 

refugee ‘effective protection’.237 Refugees should enjoy fundamental human rights equal to 

citizens and foreign nationals of the third country. There must also be assurances that the 

refugee, or asylum seeker, will have access to an effective remedy in the third country.238 That 

is to say, due process of law needs to be acknowledged and measures of appeal and judicial 

review, that allows examination of the merits and legality of administrative decisions, must be 

available.239 Furthermore, a safe third country, or a first country of arrival, must be prepared to 

consider the applicant’s refugee claim. 240 

According to UNHCR, safe third country practices may be used if an asylum seeker could have 

applied for protection in a previous state or where protection was sought but status was never 
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determined. 241  However, each asylum seekers must be offered an individual assessment. 

Furthermore, the third country needs to be prepared to “readmit the person; grant the person 

access to a fair and efficient procedure for determination of his or her protection needs; permit 

the person to remain; and accord the person standards of treatment commensurate with the 

1951 Convention and international human rights standards, including protection from 

refoulement.”242 UNHCR has on several occasions stated that international protection should 

not be refused solely on the ground that it could have been sought elsewhere.243 The asylum 

seeker must have links or meaningful connections with the third state.  

5.3 Safe third country rules in EU law 

The Asylum Procedures Directive lays down rules for when the Member States may apply the 

concepts of first country of asylum and safe third country. All returns of persons applying for 

international protection are to be done with respect of the principle of non-refoulement and the 

Refugee Convention.244 

The first Asylum Procedures Directive was adopted in 2005 during the first phase of the CEAS 

with the objective to introduce common minimum standards for the process of granting and 

withdrawing international protection for asylum seekers.245 The first proposal to an Asylum 

Procedures Directive was published by the commission in 2000. The proposal was redrafted 

due to the lack of political unity and a new proposal was launched in 2002. 246  The new proposal 

was heavily criticized by UNHCR and an alliance of several international NGOs. 247 According 
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to the NGO alliance, the proposal contained provisions “aimed to deny asylum seekers access 

to asylum procedures and to facilitate their transfer to countries outside the EU.”248 When the 

Asylums Procedures Directive was finally agreed upon by Member States in 2005, UNHCR 

once again raised concerns with the directive, in particular regarding the safe third country 

provisions in the text. 249 Costello argues that it was mainly the lack of political unity among 

the Member States that resulted in a directive with lower standards, reduced guarantees and 

more exceptions, than in the original proposal. 250 The Asylum Procedures Directive is the first 

supranational instrument with rules concerning the application of safe third country, safe 

country of origin and first country of asylum. 251 The implementation of these provisions was 

heavily criticized already back in 2005.  

In 2013, a recast Asylum Procedures Directive was adopted by the European Parliament. In a 

press statement from 2013, the European Commission stated that: “The new Asylum Procedures 

Directive is much more precise. It creates a coherent system, which ensures that asylum 

decisions are made more efficiently and more fairly and that all Member States examine 

applications with a common high-quality standard.”252 The recast directive contained some 

important improvements regarding procedural access, administrative standards during decision 

making and the right to stay on the territory among other things. However, the new directive 

has been criticized for setting too low procedural standards for Member States.253 The highly 

criticized third country provisions remained unchanged in the new directive.  

5.3.1 Safe third country rules in the Asylum Procedures Directive 

According to article 33(2)(b-c) of the Asylum Procedures Directive, a member state may 

consider an application for international protection as inadmissible if a third country can be 

considered as first country of asylum or safe third country, pursuant to article 35 and article 38.  
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Article 35 of the Asylum Procedures Directive states that a non-member state may be 

considered as a first country of asylum if an applicant for international protection has already 

been recognized as a refugee, and can still avail themselves that protection, in a third country. 

Furthermore, a country may be considered as a first country of asylum if an applicant is 

benefitting from ‘sufficient protection’ in that country, including benefitting from the principle 

of non-refoulement. 254 When Member States are applying the concept of first country of 

asylum to the circumstances of a particular applicant, article 35 also states that the requirements 

laid out in article 38 may be taken into account.255 However, this is optional and therefore the 

application of article 35 does not require the same safeguards as article 38.256  

According to UNHCR ‘sufficient protection’ goes beyond the principle of non-refoulement. 

‘Sufficient protection’ in UNHCRs view includes: “no risk of persecution within the meaning 

of the 1951 Convention or serious harm in the previous state; no risk of onward refoulement 

from the previous state; compliance, in law and practice, of the previous state with relevant 

international refugee and human rights standards, including adequate standards of living, work 

rights, health care and education; access to a right of legal stay; assistance of persons with 

specific needs; timely access to a durable solution.”257 

The concept of safe third country is regulated in article 38 of the Asylum Procedures Directive. 

The article states that a member state of the EU may apply the concept of safe third country 

only if the person seeking international protection will be treated in accordance with the 

following principles in the third country concerned258:  

a) life and liberty are not threatened on account of race, religion, nationality, membership 

of a particular social group or political opinion,  

b) there is no risk of serious harm as defined in Directive 2011/95/EU [the qualification 

directive],  

c) the principle of non-refoulement in accordance with the Geneva Convention is 

respected,  

d) the prohibition of removal, in violation of the right to freedom from torture and cruel, 

inhuman or degrading treatment as laid down in international law, is respected  

                                                 
254 Asylum Procedures Directive, above n 13, art. 35,  
255 Ibid art. 35 (2) 
256 Costello and Hancox, above n 253, p 14 
257 UNHCR, “Legal considerations on the return of asylum-seekers and refugees from Greece to Turkey as part 

of the EU-Turkey Cooperation in Tackling the Migration Crisis under the safe third country and first country of 

asylum concept”, above n 21, p 3 
258 Asylum Procedures Directive, above n 13, art 38(1)  



48 

 

e) and the possibility exists to request refugee status and, if found to be a refugee, to receive 

protection in accordance with the Geneva Convention. 

Furthermore, article 38(2) lays out requirements on the national legislation of Member States 

when applying the concept of safe third countries. Firstly, there must be rules requiring a 

connection between the applicant of international protection and the third state in question. 259  

Secondly, Member States must establish a methodology for guaranteeing a case-by-case 

examination of the safety of the country for each applicant. 260 Lastly, national legislation must 

include rules that permits the applicant to challenge the application of the safe third country 

concept on the grounds that the third country is not safe in their particular circumstances, or on 

the grounds that there is no connection between the applicant and the third country.261 

Article 38 applies to ‘persons seeking international protection’. In article 2(b) in the Asylum 

Procedures Directive a ‘person seeking international protection’ is defined as a person seeking 

refugee status or a person seeking subsidiary protection. Article 2(f) of the Qualification 

Directive states that a person eligible for subsidiary protection is a person who is does not 

qualify as a refugee but who would face a real risk of suffering serious harm if returned to his 

or her country of origin, or in the case of a stateless person, to his or her former habitual 

residence.262 Serious harm is defined by article 15 of the qualifications directive as: “(a) the 

death penalty or execution; or (b) torture or inhuman or degrading treatment or punishment of 

an applicant in the country of origin; or (c) serious and individual threat to a civilian’s life or 

person by reason of indiscriminate violence in situations of international or internal armed 

conflict. “263 

By including persons seeking subsidiary protection EU law offers international protection to 

people who would not be considered as refugees under the Refugee Convention. Hence, people 

who would not qualify for protection under the refugee convention might still qualify for 

protection under EU law. 

Before the ‘refugee crisis’ and the EU-Turkey statement, UNHCR did research on the Asylum 

Procedures Directive and Safe Third Country practices among EU Member States and found 
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that it was only the UK and Spain who had applied it both in law and practice.264 Therefore, 

there is not much case-law on how the safe third country concept has been used before the EU-

Turkey statement. In their report from 2010, UNHCR stated: “while Member States appear to 

support the notion, the concept is largely symbolic, and holds little practical use.”265 This seems 

to have changed drastically since the ‘refugee crisis’ and the EU-Turkey Statement.  

5.4 Protection in accordance with the Refugee Convention  

Article 78 of the TFEU states that the CEAS is to be developed in accordance with the Refugee 

Convention and its protocol of 31 January 1967, and other relevant treaties.266 Furthermore, 

article 35 of the Asylum Procedure Directive states that an applicant for international protection 

must benefit from the principle of non-refoulement and ‘sufficient protection’ in the first 

country of asylum.267 Article 38 states that the principle of non refoulement must be respected 

in a safe third country and that there must be a possibility to request refugee status for an 

applicant of international protection. If an applicant is found to be a refugee, they must be 

offered protection in accordance with the Refugee Convention.268 However, the Asylum 

Procedures Directive does not expressly require a safe third country, or a first country of 

asylum, to have ratified the Refugee Convention. 

When discussing the implementation of safe third country rules in the EU-Turkey statement it 

is important to note that Turkey has not fully ratified the Refugee Convention. Turkey maintains 

a geographical limitation to non-European asylum seekers, meaning that the Refugee 

Convention is only applicable to Europeans residing in Turkey. Syrians in Turkey are subject 

to a temporary protection regime that came into force in October 2014. The idea is to offer 

Syrians temporary protection only until the conflict in Syria is over.269 Syrians now have the 

right to reside in Turkey but are denied of a long-term legal integration.270 International NGOs, 

like Amnesty and Human Rights watch, have reported that under the temporary protection 
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regime, Syrians in Turkey do not have access to the same protection as the Refugee Convention 

offers, especially concerning the protection from refoulement.271 The situation for non-Syrian, 

non-European refugees in Turkey is even worse, since they cannot benefit from the temporary 

protection regime nor protection in accordance with the Refugee Convention.   

Legal experts have debated if the safe third country rules requires a ratification of the Refugee 

Convention to comply with international refugee law. When discussing the legality of the EU-

Turkey statement, Hathaway has argued that there are three requirements that needs to be met 

for a lawful removal of a refugee to a third country: “First, the destination state must be a state 

party to the Refugee Convention.  Second, it must ensure that refugees are in fact 

recognized.  And third, the destination state must in fact honour refugee rights. “272 Hathaway 

has also pointed out that Turkey has no legal obligations towards the relevant refugee 

populations since they have not ratified the Refugee Convention fully.273 Peers has argued that 

since article 38 of the Asylum Procedures Directive requires an applicant of international 

protection to have the “possibility to request refugee status and…to receive protection in 

accordance with the Geneva convention”274, the third country rules can only be applied for 

states that have ratified the Refugee Convention in law and practice.275 Therefore, Peers and 

Hathaway are of the opinion that Turkey must ratify the Refugee Convention without 

geographical limitations to qualify as a safe third country.276 

The Commission has stated that the application of the safe third country concept does not 

require a ratification of the Refugee Convention without geographical limitation, as long as the 

possibility exists to receive protection in accordance with the Convention.277 This view is shared 
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by Hailbronner and Thym, who both argue that it is more important that Turkey meets the 

protection standards of the Refugee Convention in practice.278 Hailbronner acknowledges that 

this may become an issue considering Turkeys history of human rights violations towards 

refugees and migrants, particularly concerning non-Syrian refugees.279 Therefore, there must 

be a careful assessment on the ground to assure that the requirements of the Convention are met 

by Turkey.280  

According to UNHCR the application of article 38(1)(e) of the Asylum Procedures Directive 

must require that access to refugee status rights under the Refugee Convention are ensured in 

law and in practice, including a full ratification of the Refugee Convention and its protocol.281 

Since there is no consensus on the meaning of article 38(1)(e), UNHCR has stated that it would 

be appropriate for a national Court to submit a request for a preliminary ruling to the CJEU on 

the interpretation of the article.282 Although it has been nearly two years since the EU-Turkey 

statement came into force, this has not yet been done.283  

5.5 Summary and discussion 

Already when the safe third country rules were introduced in EU law they were criticized for 

potentially undermining the principle of non-refoulement. The EU-Turkey statement is the only 

act of the EU or the Member States that has systematically implemented the concepts into 

practice.  

A safe third country must be able to guarantee protection in accordance with the Refugee 

Convention. This is a requirement under both EU-law and international law. The safe third 

country must also guarantee asylum seekers ‘effective protection’, including the assurance of 

fundamental human rights and the right to an effective remedy. It is the sending state who has 
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the responsibility to determine whether sufficient protection can be guaranteed in the receiving 

state.  

The fact that Turkey maintains a geographical limitation to the Refugee Convention is worrying 

since non-Europeans do not have the possibility to receive refugee status in Turkey. The EU 

believes that a third country does not have to ratify the Refugee Convention to qualify as a safe 

third country, as long as refugee rights are respected in practice. As mentioned above, this 

opinion is not shared by UNHCR and many legal experts. Turkey has no legal obligations under 

the Refugee Convention towards the relevant refugee groups. This raises the question on how 

refugees in Turkey can be ensured protection in accordance with the Refugee Convention. 

International organizations, such as the Council of Europe, and NGOs like Amnesty 

International and Human Rights Watch, have reported that refugees in Turkey do not have 

access to protection in accordance with the Refugee Convention.284 Furthermore, there has been 

several reports of refoulement of asylum seekers from Turkey to countries like Syria and 

Afghanistan. 285 The situation for asylum seekers in Turkey and Greece will be discussed below 

in the next chapter. 

6. Effects of the EU-Turkey statement 

Almost two years after its conclusion, concerns are still being raised over the EU-Turkey 

statement and its effects for asylum seekers. This chapter will discuss the human rights situation 

in both Greece and Turkey with specific focus on safeguards against refoulement. The human 

rights situation for asylum seekers in Turkey and Greece has importance for determining 

whether the return of asylum seekers under the EU-Turkey statement is lawful. The reports 

from the Commission as well as reports from UNHCR, the Council of Europe and international 

Human Rights NGOs will be used. Furthermore, decisions from the Greek appeals committees 

and a case from the Greek Council of State will be discussed in relation to Turkey as a safe 

third country.  
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6.1 Reports from the Commission  

Ever since the EU-Turkey statement came into force, the Commission has released periodical 

reports on the implementation of the statement and the progress made. The seven reports 

published so far, are among few publicly available EU sources on how the agreement has been 

implemented in practice. 

According to these reports the statement has delivered concrete results and the number of 

migrants arriving from Turkey to Greece has significantly decreased. The seventh report, 

released on 6 September 2017, states that the number of arrivals had increased slightly since 

before the summer of 2017, with an average of 93 arrivals daily.286 Considering that the average 

of daily arrivals to the Greek islands the weeks before the EU-Turkey statement was 1 740 

migrants per day, the statement seems to have had an impact.287  

At the time of the seventh report, only 1 896 migrants had been returned from Greece to Turkey 

since the EU-Turkey statement came into force. Out of these, 1 307 persons were returned under 

the EU-Turkey statement and 589 under the bilateral agreement between Turkey and Greece. 

According to the report, 831 non-Syrians were returned to their countries of origin and 57 non-

Syrians submitted applications for international protection in Turkey. Out of the Syrians who 

were returned to Turkey, 16 decided to return voluntarily to Syria and the rest were pre-

registered for temporary protection. 19 of these Syrians stayed in accommodation facilities 

provided by Turkish authorities and 177 decided to live outside. Out of the 1 307 persons who 

were returned under the EU-Turkey statement, only 1100 persons are accounted for in the 

Commission reports.288 Assuming that the Commission has only undertaken the responsibility 

to report on the returns under the EU-Turkey statement, 207 returnees are unaccounted for in 

the seventh report. 289 Similar reporting gaps can be found in the previous reports.290 The reports 
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do not mention this gap, nor do they provide an explanation for why all returnees are not 

accounted for. The reporting gap makes it difficult to assess whether the return of asylum 

seekers from Greece to Turkey is done in accordance with the safe third country provisions 

Asylum Procedures Directive.  

The number of returns from Greece to Turkey remain much lower than the number of arrivals. 

According to the reports from the commission, this can be explained by the insufficient pre-

return processing and detention capacities on the Greek islands as well as the ‘backlog’ in the 

processing of second-instance asylum applications.291 The word ‘backlog’ seems to be referring 

to the many cases where the appeal committees have found asylum applications admissible and 

thereby repealed the previous decisions of the Greek asylum services.   

In the EU-Turkey statement, the EU agreed to resettle one Syrian refugee to the EU for every 

Syrian returned to Turkey. During the time of the seventh report, 8 834 Syrians had been 

resettled in 15 Member States of the EU. Under 2017 the EU undertook to resettle 25 000 Syrian 

refugees from Turkey to the EU under 2017. This goal had not been met when the seventh 

report was published, and the Commission stated that further efforts from all the Member States 

was needed. 292 

6.2 Reports of possible human rights violations  

Ever since the EU-Turkey statement came into force, concerns have been raised over possible 

human rights violations on the Greek islands and in Turkey. On the same day as the statement 

was published, UNHCR pointed out that many of the safeguards for refugee protection set out 

in the EU-Turkey statement were not in place in Turkey and Greece.293 UNHCR stated that the 

reception conditions in Greece and the Greek asylum procedure needed to be rapidly 

improved.294 UNHCR also emphasized the importance of sufficient safeguards against 

refoulement or forced return in Turkey. 295 
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6.2.1 The situation for asylum seekers and irregular migrants in Greece 

The Greek asylum system and the asylum procedure has been criticized for its systematic flaws 

and for not meeting the requirements set out in EU law or international refugee law. The 

ECtHR’s judgment from 2011 in M.S.S v Greece confirmed that the deficiencies in the Greek 

asylum system might result in refoulement.296 Furthermore, in  N.S v United Kingdom and M.E 

v Ireland,297 the CJEU established that if there are systematic flaws in a Member State’s asylum 

procedure and reception conditions resulting in inhuman or degrading treatment, an asylum 

seeker may not be returned to that member state under the Dublin regulation.298 The Court 

referred to the previous ruling from the ECtHR in M.S.S v. Belgium and Greece and reaffirmed 

that the deficiencies in the Greek asylum system were in fact so serious that they could result 

in a breach of article 4 of the Charter.  

Through the Asylum, Migration and Integration Fund (AMIF), the EU has contributed with 

financial and human resources to support the improvement of reception facilities and ensuring 

that asylum procedures are in line with EU standards.299 Despite the financial contributions 

from the EU, there are still being concerns raised over flaws in the Greek asylum system. In 

April 2016, the Council of Europe reported that the systematic flaws in the Greek asylum 

system remained.300 According to the report, there had been some improvements since the 

M.S.S v. Belgium and Greece but the Greek asylum system still lacked the capacity to process 

asylum application efficiently and there was inadequate access to an effective remedy against 

removal to Turkey.301 In a more recent report from February 2017, Amnesty international 

reaffirmed the concerns of the Council of Europe and maintained that the asylum system was 

not efficient enough to guarantee an effective remedy.302 The reports from the Commission, on 

the implementation of the EU-Turkey statement, confirms that the pre-return processing and 
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detention capacities on the Greek islands are still insufficient. 303 If Greece cannot guarantee 

asylum seekers the right to an effective remedy this may result in refoulement to Turkey. If the 

Greek asylum system still has systematic deficiencies a sufficient case-by-case examination of 

each application will be difficult to guarantee.   

Shortly after the EU-Turkey statement came into force, Greece adopted a new law that 

introduced fast-track asylum determination procedure at the borders.304 The law includes a time 

limit of 15 days to complete the whole asylum process. According to Amnesty International, 

this fast-track procedure makes the access to an effective remedy extremely difficult since most 

asylum seekers do not have access to legal aid within 15 days.305 The new legislation has also 

enabled Greek authorities to return asylum seekers to Turkey, although they might have a well-

founded claim for international protection. Before considering asylum applications on their 

merits, Greek authorities are now examining applications individually to determine if Turkey 

can be considered a safe third country or a first country of asylum.306   

Furthermore, there have been reports of unlawful returns from Greece to Turkey. In October 

2016, UNHCR raised concerns over a group of 10 Syrian nationals who had arrived from 

Turkey to Greece to seek asylum. Immediately after their arrival they were returned to Turkey, 

without having their asylum application considered.307 UNHCR also reported on another 

incident concerning a group of 131 migrants who arrived in Greece. out of the 131 migrants 33 

persons were taken to an unknown location. When UNHCR and their legal representatives 

sought information about the whereabouts of these individuals they were denied access to 

them.308  

The reception facilities on the Greek islands has also been heavily criticized by the Council of 

Europe, UNHCR and several international NGOs including Amnesty international. The living 
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conditions of refugees and migrants in the Greek camps and detention centres have been 

described as dire.309 Overcrowding, freezing temperatures, lack of water and heating, 

inadequate medical care, violence and hate motivated attacks are some of the problems 

mentioned in a report by Amnesty International from February 2017.310 This description of the 

Greek reception facilities is similar to the one described by UNHCR  in a press-release from 

December 2017, where the situation for refugees and migrants on the Greek islands was 

described as ‘grim’.311 

6.2.2 The situation for asylum seekers and irregular migrants in Turkey 

As mentioned before, Turkey maintains a geographical limitation to the Refugee Convention 

under which it only recognizes obligations towards European refugees.  Hence, Turkey has no 

obligations towards non-European refugees under the Refugee Convention. Several of the 

safeguards on refugee protection and the asylum process that exists in EU law, has not been 

implemented by Turkey.  

The ECtHR has on numerous occasions found that Turkey has violated human rights of asylum 

seekers and irregular migrants. One example is the case of Abdolkhani and Karimnia v. Turkey 

from 2009.312 The applicants, two Iranian refugees, had lived in Iraq in a refugee camp and left 

for Turkey when the camp closed. In Turkey, they were immediately arrested and deported to 

Iraq on the basis that they had entered Turkey ‘illegally’. The ECtHR stated: ”The Court is 

struck by the fact that both the administrative and judicial authorities remained totally passive 

regarding the applicants’ serious allegations of a risk of ill-treatment if returned to Iraq or 

Iran. It considers that the lack of any response by the national authorities regarding the 

applicants’ allegations amounted to a lack of the “rigorous scrutiny” that is required by Article 

13 of the Convention.” The ECtHR held that the deportation to Iran or Iraq violated article 3 of 

the ECHR. The applicants had also been exposed to arbitrary detention, in violation of article 

5. Furthermore, their right to an effective remedy under article 13 had been violated.  
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Since the EU-Turkey statement came into force, Amnesty international has carried out research 

on Turkey as a safe third country. According to Amnesty, the conditions in Turkey are not 

sufficient to assure dignity through access to economic and social rights for refugees and asylum 

seekers.313 Non-Syrian asylum seekers in Turkey do not have access to a fair and efficient 

procedure for determination of their asylum claim. Furthermore, both Syrian and non-Syrian 

asylum seekers do not have adequate access to integration or resettlement.314 On numerous 

occasions Amnesty has documented unlawful returns of asylum seekers and refugees from 

Turkey to Afghanistan, Iraq and Syria. In June 2017 Amnesty reported of collective expulsions 

from Turkey to Syria disguised as ‘voluntary returns’. According to the testimonies given to 

Amnesty by Syrian refugees, Turkish authorities had held large groups of refugees from Syria 

and Iraq in detention centres before transferring them to a removal centre. The Syrian refugees 

had later been taken back across the Syrian border in groups of 100 to 200 people. The three 

refugees who provided testimonies to Amnesty all stated, independently from each other, that 

they had been forced by the Turkish police to sign or finger print documents under the threat of 

being kept in detention for months if they refused. 315  

After an attempted coup d’état on 15 July 2016, Turkey declared a state of emergency. 

Temporary legislative changes were introduced as an attempt to combat ‘terrorist 

organizations’.  The changes include derogation from a number of articles in the International 

Covenant on Civil and Political Rights and the ECHR.316 Furthermore, Turkey has adopted a 

series of executive decrees since the attempted coup. One of these decrees has repealed the 

suspensive effect of appeals against removal orders towards individuals who Turkish authorities 

consider as somehow associated with ‘terrorist organizations’ or considered as a threat to public 

order, security and health. 317 According to Amnesty international the legislative changes 

introduced during the state of emergency have resulted in a higher risk of refoulement for 

                                                 
313 Amnesty International, Report, EUR/44/3825/2016, “No Safe Refugee: Asylum-seekers and refugees denied 

effective protection in Turkey” (June 2016), available:  

https://www.amnesty.org/en/documents/eur44/3825/2016/en/  [accessed 10 March 2018] 
314 Amnesty International, Public Statement, EUR 44/7157/2017, “Refugees at heightened risk of refoulement 

under Turkey’s state of emergency” (22 September 2017) available: 

https://www.amnesty.org/en/documents/eur44/7157/2017/en/ [accessed 10 March 2018]  
315 Ibid, p 2 
316 Ibid, p 3 
317 Ibid, p 3 

https://www.amnesty.org/en/documents/eur44/3825/2016/en/
https://www.amnesty.org/en/documents/eur44/7157/2017/en/


59 

 

refugees and asylum seekers in Turkey. 318 The state of emergency was renewed for the sixth 

time on 18 January 2018.319  

6.3 The Greek appeal committees 

The Greek asylum service has been implementing the EU-Turkey statement and considered 

most asylum claims as inadmissible on the presumption that Turkey is a safe third country or a 

first country of asylum for migrants arriving to Greece. In the first months after the EU-Turkey 

statement came into force, the Greek appeals committees rejected this presumption in most 

cases concerning second instance asylum claims.320 By not considering Turkey as a safe third 

country, the committees decisions blocked the application of the EU-Turkey statement in 

practice.321  

In March 2016 the appeals committees consisted of one Greek government servant, one human 

rights expert selected from a list made by the National Commission on Human Rights (NCHR) 

and one UNHCR representative. After pressure from the EU and the Greek government, 

claiming that the committees lacked objectivity, the Greek parliament adopted a fast-track legal 

procedure in June 2016 that changed the composition of the committees. Today the committees 

consist of two Greek judges and one member proposed by the UNHCR or the NCHR, thus 

changing the majority of votes to representatives of the state.322 Since then the appeals 

committees have upheld the inadmissibility decisions made by the Greek asylum services in a 

majority of cases.323  

6.4 Decision from The Greek Council of State  

In two long awaited landmark cases from the Greek Council of State, the highest administrative 

court in the country, rejected two asylum appeals from Syrian nationals and upheld the earlier 

decisions, from the Greek appeals committees, that the applications for asylum were 
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inadmissible on the basis that Turkey could be considered a safe third country in their case.324 

The Court held that the applications were inadmissible on the premise that Turkey could be 

considered a safe third country in accordance with the principles laid out in article 38 of the 

Asylum Procedures Directive. The Court also stated that the EU-Turkey statement is legally 

binding and valid.325  

In its assessment of evidence regarding Turkey as a safe third country, the court took into 

consideration several diplomatic letters from the Turkish ambassador and the European 

commission addressed to the Greek authorities and the EU. According to the court, the letters 

constituted ‘diplomatic assurances’ that Turkey was in fact safe for the applicants. One judge 

had a dissenting opinion and claimed that it is a well-known fact that Turkey, both before and 

after the attempted coup d’état is a country in “which fundamental rights and liberties are 

openly violated, judicial independence has been dismantled, where freedom of speech and press 

are not applied and guarantees of rule of law are not applied to those opposing the regime.”326 

Therefore diplomatic assurances from Turkey have no credibility, according to the judge.  

Regarding the respect of the principles in article 38 of the Asylum Procedures Directive, the 

court concluded that the applicants had failed to prove that they would be subject to threat of 

life or freedom, serious harm or refoulement if returned to Turkey. The claim that Turkey does 

not respect the principle of non-refoulement in practice was dismissed as unfounded based on 

the diplomatic assurances together with the fact that approximately 2.75 million Syrian refugees 

are residing in Turkey. 327 

Concerning the requirement on safe third countries to guarantee protection in accordance with 

the Geneva convention, the court argued that it is not necessary to have implemented the 

Refugee Convention as long as ‘sufficient’ protection, “which guarantees the fundamental 

principles and values stemming from the Geneva Convention”, is provided.328 Two judges had 

dissenting opinions regarding this interpretation and argued that Turkey does not provide 

protection in line with the objectives of the Refugee Convention since the geographical 
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limitations, under which Turkey has signed the convention, makes it impossible for both Syrian 

and non-Syrian asylum seekers to obtain refugee status in The country. This is not protection 

in accordance with the convention.329 

The Council of state also dismissed the position of UNHCR as authoritative in the interpretation 

of the Refugee Convention since no provision in international law nor EU law acknowledges 

UNHCR the power to formulate binding opinions. The council of state decided not to refer the 

case to the CJEU.330 

If the applicants are returned to Turkey, it is the first formal return of an asylum seeker to 

Turkey based on the premise that Turkey is a safe third country.331 No asylum seeker has yet 

been returned to Turkey without having the merits of their asylum claim considered. Amnesty 

international and Human Rights watch are among many international NGOs who have raised 

concerns regarding the judgment from the Greek council of state case.332 “By the EU’s own 

standards, Turkey cannot be considered ‘a safe third country’ for Syrians or others seeking 

refuge.”, according to Eva Cossé at Human rights watch. 333 

7. Conclusion 

The purpose of this thesis was to examine the legality of EU-Turkey statement and its 

compliance with international law and EU law. Specific attention was given to the uncertain 

legal nature of the statement and the procedure for its conclusion. The presumption of Turkey 

as a safe third country in relation to the principle of non-refoulement was also examined. 

In international treaty law the general principle is that substance comes over form when 

determining what constitutes an international agreement.334 Although the EU-Turkey statement 

was published as a press-release it includes specific commitments, or ‘action points’, on which 

the parties ‘agreed’. The statement has also produced legal effects for asylum seekers that have 
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been returned to Turkey under the statement. After the statement was published, Greece had to 

change its laws on asylum procedure to implement the deal effectively. 335. The Greek Council 

of State held that the EU-Turkey Statement was legally binding and valid in the landmark case 

from September 2017.336 Therefore, both the content and the context of the EU-Turkey 

statement supports the view that it is an international agreement. In NF, NG and NM v. the 

European Council the EGC did not discuss the legal nature of the EU-Turkey statement. If the 

statement would not be considered an agreement, it would mean that the Member States or the 

EU institutions can avoid review by the CJEU by adopting ‘press-releases’ that have legal effect 

instead of agreements. This would certainly be dangerous from an EU constitutional perspective 

and narrow the scope of the CJEUs jurisdiction. 

In NF, NG and NM v. the European Council the EGC held that the EU had nothing to do with 

the conclusion of the statement despite the fact that the press-release has the name the EU-

Turkey Statement and states that it was the EU and Turkey who agreed on the action points.337 

The EGC held that it lacks jurisdiction to review the legality of the statement since the Heads 

of State or Government of the Member States had acted alone when concluding ‘the deal’ 

Nevertheless, it can be argued that the EU was heavily involved in the process leading up to the 

statement as well as the implementation of the statement. The EU has contributed with financial 

aid and operational activities. Furthermore, the Commission has released periodical reports on 

the progress made in the implementation of the statement.338 If the EU-Turkey statement would 

in fact be an agreement concluded by the EU, contrary to the findings of the EGC, it would 

mean that the statement was adopted outside the ordinary legislative procedure laid down in 

article 218 TFEU and thereby making it in breach of the EU Treaties. 

In NF, NG and NM v. the European Council the EGC failed to mention the EU-Turkey 

readmission agreement from 2014. This means that the EU had exercised its competences under 

Article 2(2) TFEU to conclude an agreement on the readmission of third country nationals by 

Turkey. Therefore, the Member States did not have the competence to enter into a binding 

agreement on the same subject matter. Even if the readmission agreement would not have 
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existed, the external pre-emption doctrine in article 3(2) TFEU precludes Member States from 

entering into agreements that may “change common rules or alter their scope”. One example 

of how the EU-Turkey Statement may have altered the scope of common rules is the 

implementation of the safe third country concepts in article 35 and 38 of the Asylum Procedures 

Directive. As explained earlier, Member States may only apply this concept if there is a 

possibility for an asylum seeker to request refugee status and receive protection in accordance 

with the Refugee Convention. The fact that Turkey maintains a geographical limitation to the 

Refugee Convention and does not grant refugee status to non-Europeans makes it difficult to 

understand how Turkey can fulfill the requirements of article 35 and 38 of the Asylum 

Procedures Directive. It could be argued that the EU-Turkey Statement, through the 

implementation of the safe third country concepts, has changed the scope of these rules. 

Therefore, if the Statement is to be considered an agreement concluded by the Member States, 

as argued by the EGC, the member states did not have the competence to conclude such an 

agreement. 

It can also be argued that the EU-Turkey Statement has changed the scope of European and 

international asylum law. The wide spread reports of refoulement, arbitrary detention and 

human rights abuses of asylum seekers and refugees together with increased political instability 

makes it questionable how Turkey can be considered as a safe third country for asylum seekers. 

This view was confirmed by the Greek appeals committees in most second instance asylum 

appeals, until the Greek Government changed the composition of the appeals committees after 

pressure from the EU. Despite the concerns raised by various international organizations and 

human rights NGOs, Greece has continued to return asylum seekers and migrants to Turkey 

under the EU-Turkey statement. The Greek Council of state held in its landmark decision from 

September 2017 that Turkey could be considered as a safe third country for the applicants in 

the case. Regrettably, the Greek Council of State decided not to refer the question on Turkey as 

a safe third country to the CJEU.339 The fact is that even if the EU-Turkey agreement would 

merely be a ‘political arrangement’, the effects of its implementation would not comply with 

the principle of non-refoulement. Greece can still be held accountable before the CJEU and the 

ECtHR if the return of asylum seekers from Greece to Turkey does not comply with the 

safeguards set out in the Asylum Procedures Directive and protection in accordance with the 
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Refugee Convention is not guaranteed in Turkey. The case-law of the CJEU and the ECtHR 

establishes that Member States may not send back refugees or asylum seekers to countries 

where they face a real risk of refoulement or where their fundamental rights are not respected.340 

Therefore, it is not surprising that the Greek council of state decided to not refer the case to the 

CJEU.  

It is not difficult to understand why the EGC avoided the question on the statements compliance 

with the principle of non-refoulement in NF, NG and NM v. the European Council. If the court 

would have considered the statement unlawful, it would have resulted in political controversy 

among the Member States. The second alternative, to interpret the principle of non-refoulement 

in a very narrow manner and find that the statement compliant with EU asylum law and the 

Refugee Convention, would have been hard to justify considering earlier case law. 341 A narrow 

interpretation of the principle of non-refoulement and protection in accordance with the 

Refugee Convention342 would be harmful for asylum seekers and refugees not only in the EU, 

but all over the world, since such a narrow scope would undermine both international refugee 

law and EU asylum law. Nevertheless, it is worrying that these difficult legal questions were 

entirely ignored by the EGC.  

As far as the legality of the EU-Turkey Statement is concerned, the effects of its implementation 

do not comply with international refugee law or EU asylum law. Furthermore, the procedure 

for its conclusion was untransparent and makes it difficult to determine the responsible actor. 

Two years after the statements conclusion, no actor has been held accountable for any of the 

human rights violations that the EU-Turkey statement has resulted in. By stating that the 

Member States acted alone when concluding the statement, the EGC has given them allowance 

to act outside the EU legal framework.  Thereby the Member States have been given a carte 

blanche to act in areas where the EU should have exclusive competences. The EU-Turkey 

statement states that it constitutes an “extraordinary and temporary measure”343. This kind of 
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crisis lead decision making does not only constitute a threat to the transparency and 

accountability of EU decision making, it undermines democratic principles and the rule of law. 
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