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Abstract 
Transnational corporations (TNCs) are playing an important role in the global economy 

of today. Many of these corporations have great economic resources and have the 

possibility of contributing to the development of societies in developing states. At the 

same time, in their search for profit, the activities of TNCs have proven fatal to some of 

the individuals employed by, or otherwise in contact with their activities. Within the 

international legal framework, corporations are not traditionally treated as subjects, and 

if a TNC allocates its production to a state with lax human rights protection, no binding 

international standards exist to regulate the conduct of the corporation.  

In my thesis I will assess the position of TNCs under the present core human rights 

instruments and soft law initiatives. I will also analyze a draft treaty text produced by 

the Intergovernmental Working Group on Business and Human Rights, released in July 

2018, to reach a conclusion on whether such an instrument would affect the 

international legal status of TNC and provide a more robust protection of international 

human rights. 
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1 Introduction 
1.1 Contextual background, purpose and research questions 

International human rights have historically been a legal discipline regulating the 

conduct of states in relation to individuals. This order has for a long time been a natural 

one as states have been, and in many situations still are, the most influential and 

powerful actors of international law. During the last century, transnational corporations 

(TNCs) have grown into proportions hard to estimate when laying the ground for the 

international human rights framework currently in place. Fortune 500, an annual list of 

the top 500 US companies based on their overall financial results over the past fiscal 

year, show that several companies present profits as large as, or even larger than the 

GDP of nation states.1 Foreign direct investment makes up 39 % of total incoming 

finance in developing countries as of 2017.2 As corporations have grown larger, their 

impact on their surroundings have increased. The possibilities of improvement of the 

general welfare in the areas where transnational corporations establish their business are 

many, but alongside these possibilities come risks, that during the last decades have 

been debated extensively. 

There are numerous examples of events where TNCs have been connected to, or 

accused of participation in activities putting the human rights of employees, their 

families or surrounding local communities at risk.3 The debate regarding whether 

transnational corporations have obligations deriving from the current human rights 

regime, or should have such obligation deriving from new international human rights 

regulations has been ongoing since the 1970s. Several initiatives have been introduced 

aiming to achieve a more robust protection for the human rights of persons affected by 

the activities of TNCs, but as of today there are still serious issues connected to their 

conduct.  

                                                
1 Nolan, J., “Business and Human Rights in Context”, in Business and Human Rights – From Principle to 
Practice, pp. 2-11, Baumann-Pauly, D., Nolan, J. (eds.), Routledge, 2016, p. 2. 
2 UNCTAD, World Investment Report 2018, UNCTAD/WIR/2018, p. 12. 
3 Human Rights Watch, On the margins of profit: Rights at Risk in the Global Economy, Vol. 20, No 3 
(G), 2008, and Ruggie, J., Corporations and Human Rights: a Survey of the Scope and Patterns of 
Alleged Corporate-related Human Rights Abuse, Report of the Special Representative of the Secretary-
General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, 
A/HRC/8/5/Add.2, 23 May 2008.  
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On the 14 of July 2014 a resolution was adopted by the UN Human Rights Council, 

relating to the issues regarding TNCs and human rights.4 This resolution, put forth by 

Ecuador and South Africa, resulted in the establishment of an intergovernmental 

working group (IGWG), with the task of elaborating on an international legally binding 

instrument to regulate, within international human rights law, the activities of 

transnational corporations and other business enterprises. 

This is the context in which my thesis takes its starting point. I aim to study whether 

such a treaty would serve as an appropriate solution to the issues connected to the 

conducts of businesses in the global economy. My research questions are as follows:   

• What is the international legal status of TNCs today? Can TNCs be said to be 

bound by existing core international human rights law? If not, is there a 

possibility that such a development can take place in the future?  

• Is a multilateral, binding instrument an appropriate solution to the issues arising 

from the conduct of TNCs? For such an instrument to prove effective, which 

elements are the most important to include? 

Before moving into the main part of my work, I see it necessary to address the 

elephant in the room, namely the fact that the final product of the intergovernmental 

working group will be largely depending on political unity and wide state support for a 

treaty to prove effective. There are obviously issues connected to gathering such 

support, but as I see it, this friction between governments and the potentially lacking 

political willingness to commit to such a treaty should not be seen as the sole factor 

whether or not a treaty on the matter on business and human rights have the potential to 

contribute to a more robust protection of human rights. Not jumping to conclusions on 

whether a treaty on business and human rights is the appropriate method to come to 

terms with the conduct of TNCs, I want to express my view that a treaty, even though 

there is a risk of it not attracting wide state support, may at the very least have positive 

impact on future debate on these issues.  

A way to get around this issue would be a treaty conducted not solely between state 

parties, but open for TNCs to join as well. In part 1 of my thesis I discuss the concept of 

international legal personality, mainly to reach a conclusion on whether TNCs can be 

said to have obligations in relation to human rights standards. If the conclusion is 

                                                
4 Human Rights Council, Elaboration of an International Legally Binding Instrument on Transnational 
Corporations and Other Business Enterprises with Respect to Human Rights, 26th Session, 
A/HRC/RES/26/L.22/Rev.1, 20 June 2014.  
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reached that TNCs have legal personality, at least to some extent, one could build on 

this argumentation to argue that TNCs could themselves join a treaty regarding their 

responsibilities and duties with regard to human rights.  

As will be shown in the analysis of the draft instrument produced by the IGWG, this 

is not the path chosen by its writers, and for such an instrument to come into place, a 

change in attitude from states will be required. There are also practical issues connected 

to such an approach: which corporations are willing to subject themselves to an 

international regulation, and how to decide which companies that should be parties? 

There are thousands of TNCs now active, and the international business landscape is not 

at all as rigid as the international community of states, which means that new, or 

changing TNCs would need to join the instrument as they appear. This issue raises 

several questions, which cannot all be addressed within the scope of this thesis.  

1.2 Method 

I do not intend to present detailed suggestions regarding the material content of a future 

international binding instrument regarding TNCs and human rights. The purpose of this 

thesis is to analyze whether a binding multilateral treaty is an appropriate method of 

regulation compared to other initiatives put forward, such as soft law and voluntary/self-

regulatory measures, or if existing core human rights treaties, namely the Universal 

Declaration of Human Rights, ICCPR, ICESCR and the core ILO conventions, can be 

used to bind TNCs. To analyze the appropriateness of a multilateral binding instrument 

it is necessary to define which major problems relating to the conduct of TNCs that 

needs to be dealt with. To answer the research question I will assess the current 

international legal framework regarding human rights to see if these regulations impose, 

or have the possibility to impose sufficient obligations on TNC as they stand today.  

I will use the conventions and declarations regulating the human rights of 

international law, as well as case law from international courts. The Vienna Convention 

on the Law of Treaties will be used to interpret conventions and other treaties. Legal 

doctrine, including the reports from international organizations and NGOs, will be used 

when stipulating theories of regulation for TNCs within international law.  

As an illustrative example of how the activities of a TNC can affect a region and its 

population, and highlight the legal issues connected to the search for accountability and 

remedies for victims I will briefly account for the events taking place in the Indian town 

of Bhopal in 1984 and the aftermath of the events in section 2.1.3. Bhopal has been 
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chosen as an example for several reasons. As being one of the most severe accidents in 

modern time connected to the conduct of a TNC, it has been documented thoroughly. 

Since the events took place in 1984, it has also been possible to follow both the legal 

and the humanitarian consequences up until today. Other events in more recent time 

could also serve as an example, and I will address the events in Dhaka, Bangladesh in 

2013. The collapse of the Rana Plaza building, housing mainly garment production, 

supplying several TNCs within the textile industry with products drew the attention 

towards the fast fashion industry. This incident highlights risks that can occur further 

down the supply-chain of a TNCs, and brings into question the responsibilities for sub-

contractors outside the corporate structure of a TNC.  

1.3 Outline 

My thesis consists of two main parts. The first part consists of section 2 and 3, and lays 

out the contextual background of the issues arising from the conducts of TNCs and 

provides a summary and analysis of some of the most important and widely recognized 

international human rights instruments, as well as soft law initiatives with the purpose 

of pinpointing the position of TNCs within the international human rights framework. 

The first part also includes a discussion regarding the subjects of international law, 

assessing some of the non-state entities that have gained international legal personality 

aiming towards understanding what is needed for TNCs to become a subject of 

international human rights law.  

The Second part of my thesis consists of an analysis of a future binding instrument 

with regards to TNCs and human rights. The reference of the analysis is a draft 

instrument produced as part of the work of the IGWG. I will assess this draft instrument 

and evaluate its potential as to provide an appropriate solution to the problems 

connected to the business of TNCs, as well as elaborate on possible improvements of 

the draft instrument.  

1.4 Delimitations 

My focus will be aimed at selected areas of Human Rights law. TNCs can potentially 

affect all areas of international human right law, why it is necessary to limit the 
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research.5 This thesis will focus on the most fundamental human rights regulations, as 

well as a possible future instrument containing these fundamental standards.   

I will not engage in national legislation as a means of getting to terms with the issues, 

instead focusing on international law and the tools available within the international 

legal system. 

The thesis will focus on private transnational corporations, and therefore not analyze 

actions committed by government controlled corporations. From such corporations a 

discussion regarding the doctrine of state responsibility can be initiated, which is 

outside the scope of this thesis.  

This thesis will not assess international trade and investment law in detail. This area 

of international law is closely connected to the conducts of TNCs, and recent 

development within the field of bilateral investment treaties (BITs) show tendencies 

towards inclusion protection of labour rights standards. Even so, international 

investment law and the potential effects of BITs on labour rights is a subject fit for an 

essay of its own. 

2 Characteristics of TNCs & legal 
personality within international law  
2.1 Historical background and definition of TNCs and their characteristics.    

2.1.1 Brief historical context 

The development of TNCs can be traced back to European colonialism, in which 

corporations played a significant role of the colonial states in managing the colonized 

states. Examples of such corporations are the British East India Company, the Dutch 

East India Company and Hudson’s Bay Company, who managed the administration of 

the exploitation in the colonized states on behalf of their home governments.6 

Individuals in the colonial states had few rights in relation to the corporations and the 

colonial power, instead the relationship worked the other way around.7  

                                                
5 Human Rights Council, Report of the Special Representative of the Secretary-General on the Issue of 
Human Rights and Transnational Corporations and Other Business Enterprises, John Ruggie, Guiding 
Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and 
Remedy” Framework, UN Doc. A/HRC/17/31, 21 March 2011, Commentary to principle 12, pp. 13-14. I 
will also refer to this as “Guiding Principles on Business and Human Rights”.  
6 Ratner, S., “Corporations and Human Rights: A Theory of Legal Responsibility”, The Yale Law 
Journal, pp. 443-545, Vol. 11, No. 3, 2001, p. 453. 
7 Ratner, S., p. 454.  
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The TNCs as we know them today arose in the 19th century Europe and America.8 

The growth and development of these corporations have naturally been affected by 

surrounding historical events, policy making and technological progress. Even though 

transnational business was conducted earlier, a dramatic period in time in relation to 

TNCs is the period stretching from the end of second world war until today. During the 

three decades following the end of the second world war, almost all former colonies 

became independent states, which changed the international political landscape.9 This 

resulted in a shift of focus towards granting rights to the former colonies, now host 

states,10 and a wish to put duties on TNCs. A counter reaction against this new position 

of the host states emerged during the cold war, where many developing states saw a 

rising need for foreign investment. Many of these states concluded trade agreements 

with developed states, hoping to attract more business and foreign corporations and 

investments. Once again a shift can be seen, as corporations and investors gained more 

rights vis-à-vis host states, such as guarantees of fair and equitable treatment.11  

The establishing of regional trade agreements, such as included in the EU and 

bilateral agreements regarding trade and foreign investment are products of the second 

half of the 20th century. These instruments, together with the emergence and 

development of the World Trade Organization have provided TNCs and other 

transnational investors with common standards regarding the protection of their 

investments.12 

2.1.2 Transnational Corporations – definition and characteristics 

Transnational Corporations are not subject to a common definition within international 

law. In literature and research one come across other terms, such as Multinational 

Enterprises (MNEs). I will mainly use the term Transnational Corporations (TNCs) in 

my thesis, for linguistic uniformity, but other terms, such as MNEs will be used in 

citations or references to sources using the term MNEs.   

                                                
8 Muchlinski, P., Multinational enterprises and the law, 2nd ed., Oxford University Press 2007, p. 9.  
9 Ratner, S., p. 454.   
10 ”Host state” is a term used to describe a, usually developing, state in which a TNC have chosen to 
establish part of its business. The state where the parent corporation of the TNC is established is 
commonly referred to as ”home state”.  
11 Ratner, S., p. 458f.  
12 Muchlinski, P., p. 24-25.  
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Even though there is no commonly accepted definition of TNCs, there are 

definitions made by legal writers and international organizations, such as the UN 

conference on Trade and Development defining TNCs as:   
”… incorporated or unincorporated enterprises comprising parent enterprises and their foreign 

affiliates. A parent enterprise is defined as an enterprise that controls assets of other entities in 

countries other than its home country, usually by owning a certain equity capital stake”.13  

The ILO in its Tripartite declaration of Principles concerning Multinational 

Enterprises and Social Policy describes Multinational Enterprises in a broad manner:  
“Multinational Enterprises include enterprises – whether fully or partially state-owned or 

privately owned – which own or control production, distribution, services or other facilities outside 

the country in which they are based… ”.14  
Rinwigati Waagstein states that a pragmatic solution to the issue of definition is to 

refer to parent-subsidiary companies, where the parent company is situated in a home 

state, connected to its subsidiaries or affiliates, located in host states, through 

relationships of control. According to her, such a definition is flexible enough to assess 

both the wrongdoings of the corporate body as a whole, as well as those of the separate 

legal entities making up the TNC.15 Muchlinski writes that the UN have chosen the term 

TNC over MNE, but that no clear distinction is made between the two different 

terminologies. The term TNCs when used by the UN seems to be able to include all 

types of cross-border business associations that engages in direct investment.16 

Muchlinski summarizes his definition of MNEs as:  
“…although in many respects they resemble various types of uninational companies, MNEs 

differ in their capacity to locate productive facilities across national borders, to exploit local 

factor inputs thereby, to trade across frontiers in factor inputs between affiliates, to exploit their 

know–how in foreign markets without losing control over it, and to organize their managerial 

structure globally according to the most suitable mix of divisional lines of authority. These 

factors permit MNEs to affect the international allocation of productive resources, and thereby 

to create distinct problems in the development of economic policy in the states where they 

operate. Consequently, MNEs can and should be treated as a distinct type of business enterprise 

for the purposes of economic regulation.”17  

                                                
13 United Nations Conference on Trade and Development, Transnational Corporations (TNCs), 
http://unctad.org/en/Pages/DIAE/Transnational-corporations-(TNC).aspx.   
14 International Labour Organization, Tripartite Declaration of Principles concerning Multinational 
Enterprises and Social Policy, 5th ed., 2017, para. 6.  
15 Rinwigati Waagstein, P., Corporate Human Rights Responsibility: A Continuous Quest for an Effective 
Regulatory Framework, Uppsala University, 2009, p. 26f.  
16 Muchlinski, P., p. 6.   
17 Muchlinski, P., p. 8. 
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The UN Sub-Commission on the Promotion and Protection of Human Rights 

defined TNCs in its Norms on the Responsibilities of Transnational Corporations and 

Other Business Enterprises with Regard to Human Rights as:  

“an economic entity operating in more than one country or a cluster of economic entities 

operating in two or more countries – whatever their legal form, whether in their home country or 

country of activity, and whether taken individually or collectively”.18 
As of today, there does not exist a single definition of TNCs, instead the definitions 

change depending on the situation and the type of business at hand. As for this thesis, it 

is not necessary to define TNCs in a more detailed way than what can be concluded 

from the above: an entity or multiple entities, typically, but not exclusively, arranged in 

a parent-subsidiary structure, conducting business in multiple national jurisdictions.  

Still it is possible to define some characteristics which together paints a picture of 

the essence of what a TNC is and how they differ from other businesses. I will 

distinguish what I identify as the core typical features of TNCs, followed by two 

examples of the involvement of TNCs in human rights violations: the events of Bhopal 

and Rana Plaza. These examples serve as an illustration of which difficulties that 

emerges when a TNC is involved in human rights violations in a developing country.  

As stated above, TNCs are characterized by their corporate structure, typically 

consisting of a parent company situated in a home state, normally a developed country, 

and subsidiaries, normally established in a developing host state. In the case of a 

violation committed by a subsidiary, registered in the host state, difficulties may arise 

with regards to jurisdiction. If a subsidiary takes part in a human rights violation in a 

host state where legislation regarding the protection of human rights is insufficient, the 

victims might want to claim for compensation or reparation from the parent company. 

Unlike a domestic company, the parent company is situated in another jurisdiction, 

namely the one of the home state. The universally accepted territorial principle states 

that that domestic courts where a crime has been committed has jurisdiction over the 

same crime. The territorial principle can be said to be the fundamental jurisdiction 

principle, closely connected to state sovereignty. If no ground can be found to use this 

principle to establish jurisdiction, extra-territorial jurisdiction is a valid option for a 

domestic court only if specific support can be found in international law.19 This creates a 

                                                
18 UN Sub-Commission on the Promotion and Protection of Human Rights, UN Doc. 
E/CN.4/Sub.2/2003/12/Rev.2, Resolution 2003/16, 13 August 2003. 
19 Crawford, J., Brownlies Principles of Public International Law, 8th ed., Oxford University Press 2012, 
p. 456ff.  
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situation where victims cannot claim remedies through their national legal system (in 

the host state) due to lacking regulation or an underdeveloped legal system, and may be 

refused on jurisdictional grounds to direct their claims towards the TNC in the home 

state.  

As TNCs often establish subsidiaries in host states it is normally the subsidiary that 

needs to answer to allegations regarding crimes committed in the host state, under the 

jurisdiction of the host state. The doctrine of limited liability for stakeholders shields the 

owners, may it be physical persons or a parent corporation, from claims if the subsidiary 

is involved in criminal actions. The corporate veil provides a barrier for the parent 

company, which needs to be pierced or lifted for victims to be able to direct their claims 

towards the parent corporation.20 Therefore, as stated in the definitions above, the 

corporate structure is one of the core features of a TNC, distinguishing it from domestic 

corporations, and potentially causing difficulties for victims seeking remedies and 

compensation for human rights violations committed by a TNC.   

TNCs’ powers and influence is closely connected to their power and wealth. As 

mentioned in the introduction, many TNCs have revenues larger than the GDP of many 

developing states, something that grants them influence over developing states 

depending on their investments. If host states move towards stricter regulations and 

enforcement of internationally recognized human rights standards, they might miss out 

on the opportunity of receiving investments that may have a major impact on their 

economic growth.21 This influence can of course be put to use in different ways. 

Investing in a developing economy can have profound positive effects on society, but as 

the focus of my thesis suggests, it can be used in ways harmful to individuals directly or 

indirectly in contact with the corporate activities.22 Hence, I include the economic 

powers and influence over state policies as a core characteristic of TNCs.  

The motives for TNCs to establish subsidiaries in a developing economy are based 

on economic reasoning. Developing states offer means of production far less expensive 

than what is to be found in a developed home state. In many developing countries the 

standard of protection for fundamental human rights is far less developed than in the 

home states of the TNCs, resulting from either unwillingness or inability of the 

                                                
20 Muchlinski, P., p. 309. 
21 Lynch, P., “Human Rights and Corporate Social Responsibility: an Australian Perspective”, Corporate 
Governance Law Review, pp. 402-424, Vol. 1.4, 2005, p. 406.  
22 Rinwigati Waagstein, P., p. 27.  



10 

government in said countries. Workers being allowed to work longer shifts and being 

paid a lower salary, and not having to adjust facilities in accordance with strict security 

regulations can render a TNC economic advantages compared to if they would have 

placed their business in their home state. The search for natural resources is another 

reason for TNCs to expand abroad. Finally, a contributing factor can be a search to 

expand business into new markets.23 These underlying motives for TNCs to expand into 

foreign markets are something that most TNCs have in common, why I want to classify 

this as the last core feature of TNCs.  

The events in the Indian town of Bhopal in 1984 and onwards can serve as an 

example to highlight the typical issues arising out of a situation where a TNC is 

involved in a human rights violation in a developing state. Together with the events that 

took place in Bangladesh in 2013 when the building Rana Plaza collapsed, killing over 

1100 workers, and injuring many more, one can illustrate some of the most critical 

issues relating to TNCs and human rights. Rana Plaza was the most severe industrial 

accident worldwide since Bhopal, and it highlights a problem not unique to the garment 

sector, namely the human rights standards of subcontractors to TNCs.24  

2.1.3 The events in Bhopal and Rana Plaza – characteristics of human rights violations 
involving TNCs 

In December 1984, a factory producing pesticides owned by the corporation Union 

Carbide India Limited (UCIL), released vast amounts of the toxic gas methyl isocyanate 

into the air. This leakage had devastating effects on the surroundings, resulting in deaths 

and long term injuries for the residents of Bhopal. The exact number of deaths and 

injuries are not known, but Amnesty International estimates the total number of deaths 

related to the leakage to be over 20 000 people until today.25 As well as injuring and 

killing humans, the leakage also polluted the environment in the surrounding area, e.g. 

poisoning the ground water.  

UCIL was the subsidiary of a parent corporation based in the USA, Union Carbide 

Corporation (UCC). UCC had a strong influence over UCIL, not only providing it with 

                                                
23 Baumann-Pauly, Posner, M., “Making the Business Case for Human Rights: an Assessment”, in 
Business and Human Rights – From Principle to Practice, pp. 11-22, Baumann-Pauly, D., Nolan, J. (eds.), 
Routledge, 2016, p. 12.  
24 Nolan, J., “Rana Plaza: the Collapse of a Factory in Bangladesh and its Ramifications for the Global 
Garment Industry”, in Business and Human Rights – From Principle to Practice, pp. 27-31, Baumann-
Pauly, D., Nolan, J. (eds.), Routledge, 2016, pp. 27-29.  
25 Amnesty International, “Clouds of Injustice: Bhopal Disaster 20 Years On”, Amnesty International 
Publications, ASA 20/015/2004, 2004, p. 12.   
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technical means to run its production, but also with knowledge in the form of trained 

personnel. In the aftermaths of the leakage, many of the characteristic difficulties 

related to TNCs and human rights abuses emerged. The many victims sought remedies 

for the injuries suffered, but as UCIL did not possess sufficient assets to cover such 

economic compensation victims were left with no option but to seek remedies from the 

parent company, UCC. As neither UCIL or UCC had admitted any guilt for the leakage, 

victims faced a tough challenge standing up against the multinational corporation. The 

Indian court system was not up to the task of handling such a complex litigation process 

at the time, why the case was first brought before US courts. The Indian state had taken 

the role of parens patriae, representing the victims in the legal process. The US court 

dismissed the lawsuit based on the principle forum non conveniens, concluding that 

Indian courts were in a better position to determine the cause of the events and assign 

guilt and legal liability.26 In 1989 the Indian government and UCC made a settlement in 

the Indian Supreme Court, where UCC committed themselves to pay 470 million US$. 

All future claims, both civil and criminal, against UCC and UCIL was dropped.27 

Surya Deva argues that the Bhopal events and legal aftermaths serves as an 

illustrative example of the issues typically arising when a TNC commits human rights 

abuses. He writes that the events paint a picture of the surroundings enabling such 

human rights abuses to take place, namely a TNC based in a developed country, placing 

its production and the risks that comes with it in a developing country, often with lax 

human rights protection. He also brings up the difficulties connected to the claims for 

remedies towards a TNC, such as piercing the corporate veil, navigating through foreign 

judicial systems, foreign courts being unable or unwilling to deal with the matter 

referring to forum non conveniens, insufficient legal aid to victims which in many cases 

make up large groups, corruption within state agencies, criminal and civil sanctions 

towards corporations being insufficient and last but not least, vague or unclear 

expectations on TNCs with regard to which, if any, human rights obligations they need 

to adhere to.28 

If the events in Bhopal shows how a TNC and its subsidiary in a host state can 

affect its surroundings and the local society, the collapse of Rana Plaza in Bangladesh in 

                                                
26 U.S. District Court for the Southern District of New York, In Re: Union Carbide Corporation Gas Plant 
Disaster at Bhopal, India in December 1984, 643 F. Supp. 842, 1986, at 867. 
27 Deva, S., “Bhopal: the Saga Continues 31 Years on”, in Business and Human Rights – From Principle 
to practice, pp. 22-27, Baumann-Pauly, D., Nolan, J. (eds.), Routledge 2016 p. 23. 
28 Deva, S., “Bhopal: the Saga Continues 31 Years on, p. 24. 
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2013 highlights the issue regarding the suppliers and subcontractors of TNCs. The Rana 

Plaza building was housing textile production, serving as a part of the supply chains of 

several TNCs. Labowitz and Baumann-Pauly writes that indirect sourcing is a method 

frequently used within the garment industry, where subcontracting production is used as 

a means to maximize profits.29 By keeping parts of the production outside the corporate 

structure TNCs have been able to shield themselves from responsibility concerning for 

example working conditions of such subcontractors.30  

2.1.4 Why should TNCs have human rights obligations?  

International human rights law has traditionally been focused at addressing states in 

relation to individuals. A legitimate question is therefore why TNCs, or corporations in 

general, should have responsibilities deriving from human rights regulations.  

A classical definition of the duties of a corporation was made by Berle who meant 

that a corporation is a judicial entity owing duties only towards its shareholders to 

maximize profit. Every activity not aiming to fulfill this goal was, according to him, not 

within the interest or obligations of the corporation.31 Friedman followed in Berles’ 

footsteps when he in the 1960s based his theory on three arguments.32 Firstly, the 

corporation was to be seen as property of its owners and could therefore only be used 

for the benefits of its owners. Second, the reasons why a corporation is created are 

solely economical, why the corporation is not fit to deal with any other functions of 

society. Thirdly, Friedman argued that in order to fulfill its economic functions the 

corporation needs to separate economic from moral “responsibilities”, meaning that a 

corporation does not have moral duties in the same way that individuals or other parts of 

a community.33 As these arguments were put forth over 50 years ago, the approach 

concerning the nature of corporations and their purpose can be said to have changed 

over time. Companies not acting in accordance with human right standards face 

reputational, legal and operational risks. Several of the biggest and most well-known 

multinational companies expresses a will to conduct their business in a way that 

                                                
29 Labowitz, S., Baumann-Pauly, D., Business as Usual is not an Option, NYU Stern Center for Business 
and Human Rights 2014, p. 25-26.  
30 Nolan, J., “Business and Human Rights in Context”, pp. 4-6. 
31 Berle, A. A Jr.., “Corporate Powers as Powers in Trust”, Harvard Law Review, pp. 1049-1074, Vol. 44, 
No. 7, 1931, p. 1049.  
32 Friedman, M., ”The Social Responsibility of Business is to Increase its Profits”, New York Times 
Magazine, 13 September 1970.  
33 Rinwigati Waagstein, P., pp. 41ff. 
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advance rather than undermine the respect for human rights within the business sphere. 

These corporations have both recognized the risks that come with non-compliance with 

human right standards, but also the opportunities connected with a more progressive 

strategy.34 Worth noting is that there are allegations directed towards some of the very 

same companies, accusing them of still being complicit in human rights violations, in 

spite of their ambitious sustainability strategies.35  

A common argument as to why TNCs should not have responsibilities deriving from 

international human rights law connects to state-centrism: only states can have duties 

following international human rights law. This, as will be shown below, is no longer 

true. Other non-state entities, such as intergovernmental organizations and individuals, 

have been recognized as owing duties following international law, why it can be asked 

if TNCs also should be recognized as a possible bearer of duties and obligations. Even 

though states are the addressees of the International Bill of Human Rights, and many 

other human rights instruments, there is no “binding connection” between states and 

human rights instruments. Ratner argues that the reasons why states have been 

connected to international human rights are that states historically represent the greatest 

potential danger to the individual, and that domestic law cannot alone effectively 

constrain state action.36  

2.2 State-centrism and legal personality within international law  

Before moving into analysis of the existing internationally recognized core human 

rights instruments there is a fundamental characteristic of public international law that 

needs to be assessed. States are traditionally seen as the primary subjects of 

international law. They consist of a territory over which control is exercised, with a 

permanent population, an effective government and possess the capacity to enter into 

international relations.37 They possess law making and executive powers. Within the 

international legal system all states are equal, at least in theory. All states possess full 

legal capacity and thereby also rights, duties and obligations.38  

                                                
34 Baumann-Pauly, Posner, M., “Making the Business Case for Human Rights: an Assessment”, p. 16-18.  
35 Amnesty International, “This is What We Die For: Human Rights Abuses in the Democratic Republic 
of Congo Power the Global Trade in Cobalt”, Amnesty International, AFR 62/3183/2016, 2016, p. 8.  
36 Ratner, S., p. 469.  
37 See the criteria’s for statehood, summarized in the Montevideo Convention on the Rights and Duties of 
States, 165 LNTS 19, 1933.  
38 Cassese, A., International Law, 2nd ed., Oxford University Press 2005, p. 71. 
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The historical reasons for the elevated position of states are several. A major factor 

is the need for state sovereignty. To be able to uphold state boundaries and maintain 

solid relationships with other states, regarding trade, military allegiances and other 

diplomatic functions, heads of states had to commit to recognizing certain rights to all 

states alike.39  

State-centrism is often used as a basis for argument as to why non-state entities 

should not gain international legal personality, and can be identified in of many of the 

instruments to be assessed in this thesis, underlining that the primary responsibility to 

uphold human rights standards lies upon states. In the section below I will assess some 

of the non-state entities that have acquired international legal personality, despite the 

state-centric nature of public international law. 

2.3 Non-state entities within international law  

If TNCs are to be bound by international human rights law, they must be recognized as 

having international human rights obligations.40 Klabbers means that the test to find out 

whether an entity enjoys international legal personality or in other words is to be seen as 

a subject of international law, is to ask if the entity enjoys direct rights or obligations 

under international law.41 In this part of my thesis I will look into some non-state 

entities that have acquired such status, to study whether there are any clues as to if and 

how TNCs could possibly enter into the international legal arena in a way that better 

mirrors the influence they have over international human rights compliance and policy 

making.  

2.3.1 Intergovernmental organizations 

For long, states were seen as the sole actors of international law, the only bearers of 

rights and obligations. This came to change definitely through the decision of ICJ in 

Reparation for injuries. The court stood before the task of determining whether the 

United Nations, as an intergovernmental organization, was capable of bringing an 

international claim before the court against a state. ICJ concluded that the organization 

is an international legal person.42 The ICJ further stated that:  

                                                
39 Shaw, M., International Law, 7th ed., Cambridge University Press 2014, p. 32.  
40 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, ICJ Reports 
1949, p 174, p. 179.  
41 Klabbers, J., International Law, 2nd ed., Cambridge University Press 2017, p. 73.  
42 Reparation for Injuries Suffered in the Service of the United Nations, p.179. 
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”The subjects of law in any legal system are not necessarily identical in their nature or 

in the extent of their rights, and their nature depends on the needs of the community. 

Throughout its history, the development of international law has been influenced by the 

requirements of international life, and the progressive increase in the collective 

activities of States has already given rise to instances of action upon the international 

plane by certain entities which are not States. This Development culminated in the 

establishment in June 1945 of an international organization whose purpose and 

principles are specified in the Charter of the United Nations. But to achieve these ends 

the attribution of international legal personality is indispensable.” 43 

The United Nations is not the only intergovernmental organization having achieved 

status as a subject of international law. Global organizations such as WTO, the World 

Bank and the ILO, and regional organizations such as the EU all possess different 

amounts of international legal personality. The EU is bound to respect the rights and 

freedoms set out in the Charter of Fundamental Rights of the European Union,44 as well 

as those deriving from the constitutional traditions of its member states.45 The EU could 

also become the first intergovernmental organization to become bound by an 

international human rights instrument with a court mechanism, the ECHR.46  

The theory most often used to explain why, and to what extent, these organizations 

have legal personality is functionalism.47 The theory in short, is based upon the thought 

that intergovernmental organizations are created by states to perform a certain task or 

function. For this function to be exercised, organizations need to have a certain amount 

of legal personality. As stated by the ICJ in Reparation for injuries, the subjects of a 

legal system need not be identical or have the same rights. The UN does not have the 

same amount of rights and duties as states, and if TNCs would be recognized as 

possessing international legal personality, that personality would not be identical of that 

of states.    

As for the UN, one of its major tasks is to perform peace-keeping operations, and 

within the context of such operations, the UN and its personnel can be bound by both 

international human rights law and international humanitarian law.48 The UN has 

                                                
43 Reparation for Injuries Suffered in the Service of the United Nations, p. 178.   
44 European Union, Charter of Fundamental Rights of the European Union, 2012/C 326/02, 26 October 
2012.  
45 European Union, Consolidated Version of the Treaty on European Union, 2008/C 115/01, 13 
December 2007, art. 6.  
46 Council of Europe, European Convention for the Protection of Human Rights and Fundamental 
Freedoms, as amended by Protocols Nos. 11 and 14, ETS 5, 4 November 1950, art. 59. 
47 Klabbers, J., p. 91.  
48 Clapham, A., Human Rights Obligations of Non-State Actors, Oxford University Press 2006, p. 111.  
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accepted that it has international legal obligations and the organization has expressed 

that through an analogy of the rules of state responsibility, it also has responsibility for 

breaches of such standards.49 The Security Council, when it is urging member states to 

act through resolutions, emphasize that when enacting the resolutions this has to be 

done respecting international human rights law.50  

2.3.2 Individuals 

In addition of being citizens of states and thereby subjects of a national legal system, 

individuals are increasingly being recognized as subjects of international law. After the 

two world wars in the first half of the 20th century, the founding of League of Nations 

and its successor United Nations marked a milestone with regard to the protection of 

human rights of individuals.51  

International human rights treaties do not define what is meant by the term 

individual. Some legal scholars prefer a narrow interpretation of the term, including 

only one single natural person, while others claim that the term can include more than 

one person. Even other legal entities, such as corporations, are included by some 

writers.52 The International Bill of Rights, consisting of the Universal Declaration on 

Human Rights, the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights, as well as many other 

human rights treaties have been adopted, granting rights to individuals, and special 

protection for certain vulnerable groups, by regulations regarding non-discrimination, 

womens’ rights, childrens’ rights, etc. In a regional context the European Convention on 

Human Rights53 and the American Convention on Human Rights54 are examples of 

human rights instruments complemented with a court mechanism where individuals can 

enforce their rights.55  

Within international humanitarian law, individuals enjoy certain rights. Protected 

persons, combatants or prisoners of war are protected in armed conflicts. As 

                                                
49 Clapham, A., p. 115. 
50 See for example UN Security Council Resolution 2419, The Situation in Somalia, S/Res/2419, 6 June 
2018, para. 6.  
51Gorski, S., Individuals in International Law, Max Planck Encyclopedia of Public International Law 
2013, p. 19-20.  
52 Gorski, S., p. 2-8.  
53 Council of Europe, European Convention for the Protection of Human Rights and Fundamental 
Freedoms, as amended by Protocols Nos. 11 and 14, ETS 5, 4 November 1950.  
54 Organization of American States (OAS), American Convention on Human Rights, 22 November 1969.  
55 Gorski, S., p 25ff.  
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international humanitarian law was originally formulated as prohibitions directed at 

state actors, most of the articles in the Geneva Conventions do not impose rights for 

individuals. Still there are some articles that do just that.56 

Individuals do not only have rights deriving from international law, they also have 

certain duties. The development of duties for individuals is another step away from the 

traditional state-centric view of international law, according to which states are seen as 

the sole duty bearers. According to the Universal Declaration of Human Rights art. 29 

(1), “everyone has duties to the community in which alone the free and full 

development of his personality is possible”. In the preambles of ICCPR and ICESCR it 

is stated that: “the individual, having duties to other individuals and to the community 

to which he belongs, is under a certain responsibility”. The African Carter on Human 

and Peoples’ Rights devotes its second chapter to the duties of individuals.57 Even 

though one might think that individuals have duties following these human rights 

instruments, the Human Rights Committee have not extended the duties imposed to 

other entities than states, and the ECtHR have not concluded that the ECHR have a 

horizontal effect.58 The EU on the other hand have the power to through its provisions 

assign obligations also to private actors, such as employers, following the doctrine of 

horizontal direct effect. Some examples are the EU directives on sex discrimination, age 

discrimination and racial discrimination.59 International law can have an effect upon 

individuals through national implementation of international legal instruments, but this 

falls outside the scope of my thesis and will not be assessed further in this section.  

Another field of international law affecting individuals is international criminal law. 

Criminal law was treated as a purely national legal discipline before the end of the 

second world war. Through the establishment of the Nuremberg and Tokyo tribunals, it 

was settled that “international law imposes duties and liabilities upon individuals as 

well as upon states”, and that “crimes against international law are committed by men, 

not by abstract entities, and only by punishing individuals who commit such crimes can 

                                                
56 Se for example, International Committee of the Red Cross, ICRC, Geneva Convention (IV) relative to 
the Protection of Civilian Persons in Time of War, UNTS, vol. 75, p. 287, 1949, art. 5, 27, 38, 52,78, 80 
& 146. 
57 Organization of African Unity (OAU), African Charter on Human and Peoples’ Rights, 27 June 1981, 
art. 27-29.  
58 The ECtHR have made it clear that state obligation to fulfill the rights of individuals may have effects 
on third parties, see for example Grand Chamber Case of Von Hannover v. Germany (no. 2), Applications 
nos. 40660/08 and 60641/08.  
59 Clapham, A., p. 190.  
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the provisions of international law be enforced”.60 The charter of the Nuremberg 

Tribunal also stated that any person who committed an act which constituted a crime 

under international law was responsible for it and liable to punishment. The ILC have 

stated that the underlying rule of international law, laying the ground for including this 

into the charter, was that international law may impose duties on individuals directly 

without any interposition of internal law.61  

The International Criminal Court, established through the Rome statute in 2002, is 

another, more recent, example of how individuals are treated as subjects of international 

law.62 The court has jurisdiction over natural persons following art. 25 of the Rome 

statute. Legal persons, such as TNCs, are excluded from the scope of the court. In 

practice, the court focuses its attention to high profile cases, as is also stated in the 

statute in art. 5 that “the jurisdiction of the Court shall be limited to the most serious 

crimes of concern to the international community as a whole”.  

2.4 Conclusions regarding non-state entities within international law  

TNCs place within the international legal framework is not clear. Compared to the 

entities above, they have not reached the same level of recognition. Regarding 

intergovernmental organizations such as the UN, it is clear that their legal personality 

originates from the state-centric order of international law. States have chosen to 

establish these organizations and give them certain tasks on behalf of states, why they 

also need to adhere to the same standards as the states themselves while preforming its 

functions. This reasoning does not support the argument that TNCs should gain similar 

recognition. Private corporations are entities that cannot in the same way be connected 

to the responsibilities of state actors. Another part of the state-centric argument 

regarding the protection of human rights is more applicable to the case of TNCs, namely 

that states have been regarded as the main threat to the human rights of individuals 

historically. As shown above, this order has shifted and some TNCs today potentially 

pose as big of a threat as states, why following the same logic, it would be possible to 

assign TNCs duties under international human rights law. The fact that ICJ in the 

                                                
60 Gorski, S., p. 47.  
61 Ramcharan, B. G., Fundamentals of International Human Rights Treaty Law, BRILL 2014, p. 13 and, 
International Law Commission, Report 1950, para 102 of Commentary to Principle II, YBILC 1950, Vol. 
II, p. 375.   
62 UN General Assembly, Rome Statute of the International Criminal Court, UNTS vol. 2187, p. 3, (last 
amended 2010), 17 July 1998. 
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Reparation for Injuries opinion expressed that not all subjects of a legal system needs to 

be identical is another argument that can be put to use when arguing that TNCs should 

be recognized as having international legal personality. They do not necessarily need to 

have the same rights and duties as states to become a subject of international law.  

The grave human rights violations that are under the jurisdiction of the ICC do not 

cover all the fundamental human rights standards currently in place, but shows that 

states have been willing to establish a mechanism where individuals can be held 

responsible for violations of human rights norms. Such an individual might be a leader 

of a corporation, but for such a case to render responsibility for a violation committed 

by his or her corporation the prosecutor would have to prove individual guilt for the 

crime in question. Legal persons, such as TNCs, are excluded from the jurisdiction of 

the ICC, a question that was debated during the draft of the Rome statute. Although 

there was support from many states to include legal persons into the jurisdiction of the 

ICC, in the end the potential to attract as many state parties as possible prevailed. I 

believe that from a legal point of view, the same arguments used to bind individuals to 

respect fundamental human rights could have been used to bind TNCs and other 

businesses, but due to political unwillingness this did not happen.  

Section 2 and 3 summarizes the conclusions of the majority of international legal 

community concerning the subjects of international law, but there are others that raise 

questions with regard to the concept of international legal subjectivity. Clapham states 

that “the traditional treatment of the question of the subject of international law is 

confusing and incomplete”.63 He means that an expansion of the number of international 

legal subjects would not necessarily lead to a considerable shift in power, reducing the 

influence of states in favor of non-state entities, an argument that is often expressed by 

those opposing an expansion of the subjects of international law. He overall opposes the 

use of the term “subject”, referring to Higgins and Klabbers who both concludes that 

international legal subjectivity is an academic, intellectual construction constricting the 

discussions regarding the international legal playing field.64 Clapham suggests that an 

entity could possibly acquire rights and duties through capacity rather than from 

subjectivity, and argues that if an entity has the capacity to acquire rights and duties 

under international law, and to be party to a claim at the international level, this should 

                                                
63 Clapham, A., p. 59.  
64 Clapham, A., p. 62f.  
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constitute the base for attribution of such rights and obligations to non-state entities.65 I 

understand this reasoning as depending on the nature of an entity, it will be able to 

adhere to a certain amount of human rights standards, and if they have the ability to do 

so, they should also be recognized as an international legal subject to an extent 

corresponding with this capacity. The test presented by Klabbers, saying that if an entity 

has direct rights and obligations under international law, it is also a subject, points in a 

similar direction.  

With regards to Claphams’ criticism, I am of the opinion that there is substance in 

his reasoning. All legal subjects are the products of an academic construction, but even 

though one can argue that there are arguments for a new way of defining the actors of 

international law, the legal and practical reality does not reflect these theories. As of 

today, to become a subject of international law, an entity needs to be assigned rights and 

duties following an international legal instrument, or be recognized as bound by existing 

international customary law. In the next section I will assess some of the core human 

rights instruments, customary law and soft law instruments to study whether TNCs can 

be said to have rights and obligations following these instruments, or if these 

instruments have the potential to do so in the future.  

3 The position of TNCs within the 
international human rights framework  
In assessing a new international instrument regulating the actions of TNCs, the present 

Human Rights regulatory framework needs to be evaluated in order to tell whether it 

can provide sufficient protection from human rights violations conducted by TNCs as it 

stands today. If this is the case, a new multilateral treaty regulating TNCs and human 

rights would not seem as urgent. In this section I will analyze the present core 

international human rights regulations to study whether they impose any 

duties/obligations upon TNCs, or if they could potentially do so in the future. I will start 

by assessing the internationally recognized human rights standards set forward in the 

Universal Declaration of Human Rights and the corresponding international human 

rights treaties ICCPR and ICESCR, together making up the International Bill on Human 

Rights. An organization that is specifically relevant regarding workers’ rights is the 

                                                
65 Clapham, A., p. 68f. 
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International Labour Organization (ILO). ILO have developed core labor standards 

expressed through conventions, as well as guidelines to assist in the implementation of 

these core labor standards.  

After assessing these internationally recognized standards I will analyze some of the 

most influential “soft law” initiatives. The UN has produced soft law initiatives to 

clarify the obligations of TNCs as well as encouraging TNCs to adhere to and promote 

the respect for certain human rights standards. Among these I will look deeper into the 

UN Global Compact,66 the UN Protect, Respect and Remedy framework67 with its 

adhering Guiding Principles.68 Apart from UN initiatives I will assess the Organization 

for Economic Co-Operation and Development, OECD, who in 1976 released and in 

2011 revised their OECD Guidelines for Multinational Enterprises.69 The ILO Tripartite 

Declaration of Principles Concerning Multinational Enterprises and Social Policy will 

also be assessed.70  

3.1 Core Human Rights Instruments  

3.1.1 The International Bill of Human Rights 

The United Nations 1948 Universal Declaration of Human Rights (UDHR) is 

considered to be the most widely accepted definition of internationally recognized 

human rights.71 The declaration in itself is not legally binding, as it is a resolution from 

the UN General Assembly, but it is often cited as a source of human rights that 

corporations are advised to adhere to.72  

The declaration contains provisions regarding the right to life, freedom of thought, 

conscience and religion, freedom from torture, freedom from slavery etc. According to 

                                                
66UN Global Compact, The Ten Principles of the UN Global Compact,  
https://www.unglobalcompact.org/what-is-gc/mission/principles.   
67 Human Rights Council, Protect, Respect and Remedy: A Framework for Business and Human Rights, 
Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 
Transnational Corporations and Other Business Enterprises, John Ruggie, UN Doc. A/HRC/8/5, 7 April 
2008. I will also refer to this as the “Protect, Respect and Remedy Framework”. 
68 Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the United 
Nations “Protect, Respect and Remedy” Framework, Report of the Special Representative of the 
Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business 
Enterprises, John Ruggie, UN Doc. A/HRC/17/31, 21 March 2011.  
69 OECD, OECD Guidelines for Multinational Enterprises, OECD Publishing 2011.  
70 International Labour Organization, Tripartite Declaration of Principles concerning Multinational 
Enterprises and Social Policy, 5th ed., 2017. 
71 UN General Assembly, Universal Declaration on Human Rights (UDHR), 10 December 1948.  
72 Nolan, J., Mapping the Movement: the Business and Human Rights Regulatory Framework, in 
Business and Human Rights – From Principle to Practice, pp. 32-51, Baumann-Pauly, D., Nolan, J. (eds.), 
Routledge, 2016, p. 34. 



22 

its preamble, every individual and organ of society shall strive by teaching and 

education to promote respect for its rights and by progressive measures ensure their 

universal and effective recognition and observance.73 Organs of society is not defined in 

the declaration, and a textual interpretation of the term could lead to the conclusion that 

corporations are included. Karavias means that by including such a reference in the 

preamble, the General Assembly wished to expand human rights as creating duties for 

entities other than states. Organs of society are urged to strive towards promotion of the 

respect of human rights, which suggests that the General Assembly intended to create a 

moral, rather than a legal obligation for organs of society.74 Art. 29 of the UDHR also 

makes reference to others than states bearing duties under the UDHR, saying that 

“Everyone has duties to the community in which alone the free and full development of 

his personality is possible”. Exactly what “duties to the community” consists of have 

not been defined, and the clauses based upon art. 29 of UDHR in the preambles of 

ICCPR and ICESCR have been questioned as to whether they impose any legal 

obligations on individuals.75  

Flowing from the UDHR are two of the most important human rights treaties: the 

International Covenant on Civil and Political Rights (ICCPR)76 and the International 

Covenant on Economic, Social and Cultural Rights (ICESCR).77 The UDHR and these 

two covenants together with the eight so-called ILO Core conventions are said to be 

representing the most commonly accepted definition of the core international human 

rights standards.78 The function of these covenants is to make the rights included in the 

UDHR binding to their state parties. The question here is whether they impose any 

duties or obligations upon TNCs?  

The short answer to this question is that they do not. The common notion is that 

these covenants addresses and imposes obligations on states, following the state-centric 

                                                
73 UDHR, Preamble, recital 8.  
74 Karavias, M., Corporate Obligations Under International Law, Oxford University Press 2013, p. 76. 
75 Analytical Report of the Secretary-General on Fundamental Standards of Humanity, UN Doc 
E/CN.4/1998/87, para 62. The UN Secretary-General writes that even though such references indicates 
obligations for individuals to promote human rights, it is unclear whether that includes legal obligations 
regarding human rights violations.  
76 UN General Assembly, International Covenant on Civil and Political Rights (ICCPR), 16 December 
1966, United Nations, Treaty Series, vol. 999, p. 17. 
77 UN General Assembly, International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 
December 1966, United Nations, Treaty Series, vol. 993, p. 3. 
78 Human Rights Council, Guiding Principles on Business and Human Rights, A/HRC/17/31, p. 13 
(commentary on principle 12).   
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characteristics of international human rights law.79 Some writers however mean that this 

does not have to be the case. ICESCR does not include any reference to corporations, 

but in paragraph 5 of the preamble a reference is made, identical to paragraph 8 in the 

preamble of UDHR cited above. This language has been interpreted as a direct 

reference to non-state actors to promote and observe the rights included in the 

instruments.80 But, as concluded regarding the UDHR, it is far-fetched to interpret this 

as a legally binding duty for corporations, or other non-state actors. The Committee on 

Economic, Social and Cultural Rights have written General Comments with regard to 

the Economic, Social and Cultural Rights.81 While not imposing any duties directly on 

non-state actors or more specifically on corporations or TNCs, they acknowledge the 

impact that the actions of non-state actors can have upon the possibility for individuals 

to enjoy their economic, social or cultural rights. While the committee recognizes that 

non-state actors do have “responsibilities”, it is still clear that the ultimate obligations to 

uphold the rights in the covenant lies upon the state. State parties are expected to 

“provide an environment that facilitates the implementation of these responsibilities”.82  

Regarding the right to health, the committee on Economic, Social and Cultural 

Rights directly addresses non-state actors in its General Comments and makes it clear 

that these actors have certain responsibilities, without further assessing what these 

responsibilities include. Clapham reasons that a more precise understanding of which 

obligations a corporation can be said to have following the conclusion of treaty bodies 

is dependent on the specific context in which the corporation is acting.83  

In relation to the ICCPR, the Human Rights Committee seems more reluctant to 

recognize any obligations or responsibilities for non-state actors, rather they make it 

clear that non-state actors are not bound by the covenant.84 While the HRC makes it 

clear that ICCPR does not have horizontal effect and is thereby not binding to non-state 

actors, they do not explicitly say that non-state entities cannot be bound by international 

law in general.85 With regards to the ICCPR rights, the HRC upholds the notion that 

                                                
79 Nolan, J., Mapping the Movement: the Business and Human Rights Regulatory Framework, p. 34.  
80 Rinwigati Waagstein, P., p. 170. 
81	See for example:	Committee on Economic, Social, and Cultural Rights, General Comment 18, art: 6, 
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82 Committee on Economic, Social, and Cultural Rights, General Comment 12, Right to Adequate Food, 
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states have duties to protect individuals from non-state actors violating their rights 

under the convention.86   

3.1.2 ILO core conventions 

The International Labour Organization is based upon a tripartite system, aiming towards 

inclusion of governments, employers and employees in the drafting and implementation 

of their labour standards.87 ILO sets out its labour standards in the form of conventions, 

open for states to ratify. These ILO conventions are the main source of international 

labour law.88 Labour law, as a subcategory of human right law, is often covered by other 

human rights treaties, but in more general terms. Both ICCPR and ICESCR refer to ILO 

conventions, to avoid a collision between the different instruments.89  

Deriving from the content of the eight so called core conventions, ILO has set out 

four core labour standards, namely: freedom of association and collective bargaining, 

elimination of discrimination, elimination of forced labour and the elimination of child 

labour.90  

The ILO conventions are fulfilled through cooperation of the tripartite parties: 

governments, employers and workers. The efficiency of such a regulatory system is 

dependent upon these parties to get the opportunity to freely participate in negotiations, 

which is not always the case. There are examples of countries where the right to 

participate cannot be exercised freely, undermining the functionality of the tripartite 

system.91  

                                                
86 Human Rights Committee, CCPR, General Comment 23, The Rights of Minorities (Art. 27), 
CCPR/C/21/Rev.1/Add.5, 1994, para. 6.1.  
87 International Labour Organization, How the ILO Works, http://www.ilo.org/global/about-the-ilo/how-
the-ilo-works/lang--en/index.htm.  
88 Servais, J-M., International Labour Law, 3rd ed., Kluwer Law International BV 2011, p. 65.  
89 ICCPR, art. 22, para. 3, ICESCR art. 8, para. 3.  
90 The eight core conventions consist of: Convention Concerning Forced or Compulsory Labour (C29), 
Geneva, 28 June 1930, in force 1 May 1932; Convention Concerning Freedom of Association and 
Protection of the Right to Organize (C87), San Francisco 9 July 1948, in force 4 July 1950; Convention 
Concerning the Application of the Principles of the Right to Organize and to Bargain Collectively (C98), 
Geneva, 1 July 1949, in force 18 July 1951; Convention Concerning Equal Remuneration for Men and 
Women Workers for Work of Equal Value (C100), Geneva 29 June 1951, in force 23 May 1953; 
Convention Concerning the Abolition of Forced Labour (C105), Geneva 25 June 1957, in force 17 
January 1959; Convention Concerning Discrimination in Respect of Employment and Occupation 
(C111), Geneva 25 June 1958, in force 15 June 1960; Convention Concerning Minimum Age for 
Admission to Employment (C138), Geneva 26 June 1973, in force 19 June 1976; Convention Concerning 
the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (C182), 
Geneva, 16 June 1999, in force 19 November 2000.  
91 Nolan, J., Mapping the Movement: the Business and Human Rights Regulatory Framework, p. 35.  
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The ILO conventions are directed towards their state parties, and corporations are 

not addressed directly. Ratification is open to states, and once ratified the state is 

obliged to fulfil the provisions in the conventions and contribute in the supervision 

mechanisms of the convention.92 Monitoring of the implementation of the ratified 

conventions is fulfilled through the work of the ILO Committee of Experts, who 

comments on the fulfillment of the conventions by state parties. States are also obliged 

to periodically report to the ILO regarding the enactment of the conventions it has 

ratified. Further, state parties have an obligation to take part in supervisory mechanisms, 

if they become subject of a complaint filed by another state party.93 

Clapham writes that: “even though the conventions might be seen as primarily addressed to 

states, their impact reaches well beyond those states that become contracting parties. As companies 

increasingly come within the reach of these conventions, it will not be enough simply to avoid 

conduct that violates their terms. Positive obligations also accrue.”94 Clapham does not further 

explain which positive obligations for corporations he means should be following the 

core conventions, but for the purpose of my theses, it is sufficient to say that these 

conventions do not directly impose obligations on corporations, even if one can argue 

like Clapham, that a future development could lead to an interpretation where 

corporations could become obliged to respect the provisions in the conventions, not 

only on the grounds of domestic implementation.  

3.1.3 International customary law and jus cogens 

As I have above assessed three of the most fundamental human rights treaties, it is a 

natural step to move on to international customary law, to study whether it imposes any 

obligations upon TNCs. Treaties and international custom is listed in the ICJ statute art. 

38 as the two strongest sources of international law.95 As customary law does not need 

to be established through treaties, this leaves the possibility that obligations not found in 

the conventions assessed above can be found within international customary law. 

Subjects of international law are recognized as bound by international custom,96 which 

means that if TNCs acquire international legal personality, they too would be bound by 

                                                
92 International Labour Organization, Constitution of the International Labour Organization, 1 April 1919, 
art. 19(5)d, 22, 23.  
93 Servais, J. M., 69. 
94 Clapham, A., p. 215. 
95 Klabbers, J., p. 28.  
96 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, 
ICJ Reports 1980, p. 73, para 37. 
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the rules of international customary law. In this section I aim to assess whether any of 

the human rights standards found in the instruments discussed in section 3.1 and 3.2 are 

part of international customary law and if they thereby could become binding upon 

TNCs.  

Customary law is developed by identifying two elements. One objective, namely 

state practice, and one subjective, opinio juris.97 For state practice to be sufficient it 

needs to be qualified meeting several conditions.98 To establish opinio juris the ICJ has 

concluded in the cases concerning the North Sea Continental Shelf, that the acts in 

question shall be “evidence of a belief that this practice is rendered obligatory by the 

existence of a rule of law requiring it”.99 

If this is how customary law is created, the next question is whether human rights 

have acquired status of customary law? The UDHR, as mentioned above, does not 

provide any binding obligations following its nature as a resolution by the UN General 

Assembly, but has it met the qualifications to elevate into customary law? Considering 

the drafting process of the UDHR, it can hardly be seen as a codification of customary 

law at the time of its creation.100 Even though today UDHR is seen as containing 

standards to adhere to by most states, violations of the rights therein occur, which 

suggests that they do not meet the standards required.101 The Human Rights Committee 

in its General Comment No. 24 list what they mean are the human rights included 

within international customary law: 
“Accordingly, a State may not reserve the right to engage in slavery, to torture, to 

subject persons to cruel, inhuman or degrading treatment or punishment, to arbitrarily 

deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom 

of thought, conscience and religion, to presume a person guilty unless he proves his 

innocence, to execute pregnant women or children, to permit the advocacy of national, 

racial or religious hatred, to deny to persons of marriageable age the right to marry, 

or to deny to minorities the right to enjoy their own culture, profess their own religion, 

or use their own language. And while reservations to particular clauses of article 14 

may be acceptable, a general reservation to the right to a fair trial would not be.”102  

                                                
97 Shaw, M., p. 53.  
98 Karavias, M., pp. 70f. 
99 North Sea Continental Shelf, Judgement, ICJ Reports 1969, p. 3., para. 77. 
100 Karavias, M., p. 75. 
101 Rinwigati Waagstein, P., p. 157. 
102 Human Rights Committee, CCPR, General Comment No. 24: Issues Relating to Reservations Made 
upon Ratification of Accession to the Covenant or the Optional Protocols Thereto, or in Relation to 
Declarations under Article 41 or the Covenant, CCPR/C/21/Rev.1/Add.64, 1994, para. 8.  
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This list includes rights that can be found in both ICCPR and ICESCR, but there are 

also many of the rights included in the covenants that are not listed by the HRC. 

Regarding the references made to duties of individuals in art. 29 and p. 8 of the 

preamble of the UDHR, Karavias writes that states have expressed a will to uphold the 

traditional state-centric view of human rights law, and thereby not been willing to 

expand human rights obligations as to include corporations by recognizing these parts 

of the UDHR as international customary law.103  

Most norms considered jus cogens are also customary law, but not all customary 

law is jus cogens. With regards to human rights, the ILC has listed norms possessing jus 

cogens status, including the prohibitions of aggression, genocide, slavery, racial 

discrimination, crimes against humanity and torture, and the right to self-

determination.104 This list shall not be seen as exhaustive or authoritative, but what can 

be said is that no consensus has been reached regarding which human rights that have 

acquired jus cogens status. Rinwigati Waagstein concludes, regarding economic, social 

and cultural rights, that even though only some of these rights have been granted jus 

cogens status the possibility for other rights to become jus cogens remains open.105  

As for the question whether TNCs are, or can become, bound by jus cogens norms, 

Rinwigati Waagstein argues that they already are. By using the example of international 

criminal law, she reaches the conclusion that not only states, but also other non-state 

actors are bound by jus cogens norms.106 In the ICTY case Prosecutor v. Anto 

Furundžija the tribunal stated that ”the jus cogens nature of the prohibition against 

torture articulates the notion that the prohibition has now become one of the most 

fundamental standards of the international community… the prohibition… is an 

absolute value from which nobody must deviate”.107 The tribunal concluded that for 

individuals, this results in a criminal responsibility to not violate jus cogens standards, 

but it did not mention corporations.  

Domestic courts have also dealt with the question of jus cogens in relation to 

corporations, an example being under the US legislative act Alien Tort Claims Act 

(ATCA) that was used by American courts to establish jurisdiction over crimes against 

                                                
103 Karavias, M., p. 81. 
104 International Law Commission, Articles of Responsibilities of States for Internationally Wrongful 
Acts, with Commentaries, 53rd Cong., A/56/10, 2001, Commentary to art. 26, para 5. 
105 Rinwigati Waagstein, P., pp. 149ff.  
106 Rinwigati Waagstein, P., p. 151-155. 
107 Trial Chamber II International Tribunal for Yugoslavia, Prosecutor v. Anto Furundžija, Case No. IT-
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the law of nations committed by non-state actors. In the case of Talisman Energy Inc, 

the US federal court concluded that corporations may be held liable for violation of jus 

cogens norms.108   

Even if TNCs are seen as bound by jus cogens norms, these amount to a small 

number of serious crimes, and does not include the wide range of violations that can 

possibly be the result of a TNCs’ activities. International customary law as it stands 

today does not reach corporations, and the main reason for this is the unwillingness of 

states to assign them duties and thereby granting them international legal personality 

and a place within the international legal system.  

3.2 ”Soft law” 

In the following section of my thesis I will assess initiatives of self-regulation, 

voluntary codes of conduct and guidelines. The term “soft law” can be somewhat 

misleading, as it suggests that these measures are to be seen as legal instruments, which 

they are not. They do not impose any binding legal obligations upon their parties, 

neither are they accompanied with sufficient legal mechanisms to make sure that their 

parties fulfill the purpose or material content of the instruments. Regardless, the 

initiatives that I will assess below have gained great support from businesses, and could 

play a vital role in the definition of the human rights obligations of corporations.  

3.2.1 UN Global Compact 

The UN Global Compact is an initiative, initiated by the UN Secretary-General in 

1999109 and launched in 2005, supporting and encouraging businesses and other entities 

such as NGOs, labour organizations and public sector organizations, to on a voluntary 

basis, adhere to ten principles concerning human rights, labour rights, environmental 

protection and corruption. The first two principles concern human rights and state that: 

1. Businesses should support and respect the protection of internationally proclaimed 

human rights; and 2. Make sure that they are not complicit in human rights abuses. The 

Global Compact principles derive from the UDHR, ILO Declaration on Fundamental 

                                                
108 US District Court, Southern District of New York, The Presbyterian Church of Sudan et al v. 
Talisman Energy Inc., And Republic of the Sudan, 01 Civ. 9882 (DLC), Opinion and Order, 13 June 
2005. 
109 United Nations Press Release, Secretary-General Proposes Global Compact on Human Rights, Labour, 
Environment, in Address to World Economic Forum in Davos, SG/SM/6881, 1 February 1999.  
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Principles and Rights at Work,110 the Rio Declaration on Environment and 

Development111 and the UN Convention Against Corruption.112113 

When committing to take part in the Global Compact, corporations undertake 

certain principles regarding human rights (art. 1-2), labour rights (art. 3-6), 

environmental standards (art. 7-9) and anti-corruption (art. 10). To join, a corporations’ 

chief executive with support from the board, need to commit to the principles. The 

commitment involves the corporation to conduct business in accordance with the ten 

principles, implement them as part of the corporations business strategy, engage with 

and support local society and submit annual reports on the progress made implementing 

the principles.114 If a corporations fails to submit the annual report once, it will be listed 

as non-communicating on the Global Compact website, and if it fails twice, it will be 

expelled from the Global Compact.115  

This initiative has gathered wide support among and today more than 13000 

businesses are participating, including for example Microsoft, General Motors, H&M, 

Unilever and Coca-Cola to name a few. The Global compact has contributed to putting 

business and human rights on the agenda, educating businesses and other civil actors.116 

The initiative has faced criticism from those who mean that the instrument is 

toothless in the sense that it does not provide a mechanism for supervision of the 

companies taking part, as well as not including any means of sanctioning corporations 

that do not adhere to the principles.117 It is not regulating businesses, instead it is 

encouraging adherence to the ten principles, and it does not include effective 

mechanisms for evaluating or controlling the corporations that have pledged to comply 

with the Compact. As Deva puts it, it relies on a range of unconventional means and 

strategies to promote respect for its principles, such as public accountability, sharing 

                                                
110 International Labour Organization, ILO Declaration on Fundamental Principles and Rights at Work, 
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111 UN General Assembly, The Rio Declaration on Environment and Development, A/CONF.151/26 
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good practices, risk management and so on.118 The Global Compact now includes a 

process for dealing with allegations of abuse of the Global Compact Principles, a 

process that is based upon dialogue and does not include legal consequences for a 

corporation abusing the principles. Instead the Global Compact provides guidance and 

assistance to the alleged violating party to accomplish sufficient remedies to the victims 

of the abuse. It also has the opportunity to turn to other organizations, or other UN 

entities for advise on a solution to the problem. As a last resort, the violating 

corporation may be excluded from further participation in the Global Compact.119  

The Global compact, as a voluntary initiative, does not impose any binding 

obligation on corporations to respect international human rights standards. Instead it 

uses the power of good and bad will as a tool of attracting new participants and ensuring 

coherence with its principles. Corporations who fail to adhere to the principles face no 

other consequences than the risk of being listed on the Global Compact website as non-

reporting, and the number of corporations not submitting the annual report is quite 

high.120 In July 2018, 2399 out of the total 13 194 participants to the Compact are listed 

as non-communicating.121 There are also examples of corporations violating the 

principles, without any consequences.122 It has been said that the Global Compact has 

been used by corporations as a means of counteract binding regulations on corporations 

and human rights.123 

Even if the Global Compact is vague in its formulations, and the principles lack in 

detail regarding the expectations on its participants, it has the possible effect of 

affecting the practice of businesses. For these functions of the compact to become more 

efficient, the Global Compact must strike down harder on the participants failing to live 

up to their commitments. As I see it, the Global compact, being an initiative without the 

ambitions of providing binding regulation or closely monitoring and evaluating its vast 

number of participants, have the possibility to publically take a stand against such 

corporations by excluding them.  

                                                
118 Deva, S., Regulating Corporate Human Rights Violations: Humanizing Business, p. 94.  
119 UN Global Compact, Integrity Measures, 
https://www.unglobalcompact.org/docs/about_the_gc/Integrity_measures/Integrity_Measures_Note_EN.p
df, p.2-5.  
120 Deva, S., Regulating Corporate Human Rights Violations: Humanizing Business, p. 98. 24,88 % of the 
participants failed to submit the annual report in 2006.  
121 UN Global Compact, Our Participants, https://www.unglobalcompact.org/what-is-gc/participants  
122 Deva, S., Regulating Corporate Human Rights Violations: Humanizing Business, p. 99. Nestlé was not 
excluded, even though they had violated the Global compact principles.  
123 Clapham, A., p. 225.  



31 

 

3.2.2 UN Protect, Respect and Remedy Framework, and its Guiding Principles 

This is the result of the work of the UN Special Representative of the Secretary General 

on business and human rights, John Ruggie. The UN Protect, Respect and Remedy 

framework, often referred to as the “Ruggie framework” rests upon a three pillar 

system. The states’ duty to protect from human rights violations, committed by or 

involving corporations, the corporations’ responsibility to respect fundamental human 

rights and the right to effective remedies for victims.124  

The framework is a voluntary instrument that was accepted by the Human Rights 

Council in 2008.125 The Special Representative got a prolonged mandate from the 

Human Rights council, with the task of elaborating how the framework would be 

implemented in the best way possible.126 As a result, the guiding principles was released 

in 2011, functioning as interpretative guidance for states, corporations and other entities 

how to implement and adhere to the framework. The framework rests upon 

differentiated but complementary responsibilities, meaning that each of the three pillars 

on which the framework is built are equally as important, but that they together make up 

a “complementary whole in that each supports the others in achieving sustainable 

progress”.127 As for the role of TNCs, the framework stresses that many challenges arise 

from their activities and particular characteristics.128 It is stated that the corporate duty to 

respect human rights is to be found in other soft law instruments, such as the Global 

Compact129, which is dealt with above, the OECD Guidelines for Multinational 

Enterprises, and the ILO Tripartite Declaration of Principles Concerning Multinational 

Enterprises and Social Policy, instruments that will be analyzed in more detail below. 

The method for corporations to come to terms with their activities in relation to human 
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rights, is to conduct human rights due-diligence processes according to the 

framework.130 

The Special Representative has taken the position of underlining the states’ primary 

responsibility to adhere to human rights standards, and limiting the responsibility of 

corporations to one of respect. This has led to criticism from writers meaning that the 

framework is not an instrument that comes to terms with the very same problem that 

Ruggie himself identified in his 2009 report, namely that there are governments that are 

unable or unwilling to regulate in a way that results in adequate protection of human 

rights. Critique have also been targeted towards the choice of wording in the framework 

and the guiding principles, where the term responsibility have been chosen over a 

stronger term such as duty or obligation.131 Černič writes that the protect, respect and 

remedy framework aims too low when only acknowledging the corporations’ duty to 

respect, and not to protect and promote human rights.132  

Like the Global Compact, the framework and guiding principles do not present any 

detailed information on what is expected of corporations, in terms of adherence. 

Reference is made to all “internationally recognized human rights”, which at a 

minimum consists of the International Bill of Rights, the ILO Declaration on 

Fundamental Rights and Rights at Work.133   

3.2.3 OECD Guidelines for Multinational Enterprises 

The OECD Guidelines are the only corporate responsibility instrument formally 

adopted by state governments.134 The guidelines are part of the OECD Declaration on 

International Investment and Multinational Enterprises.135 The states adhering to the 

guidelines make a commitment to implement them in accordance with the decision of 

the OECD Council on the OECD Guidelines for Multinational Enterprises.136 

The Guidelines’ first paragraph states that they are recommendations, voluntary and 

not legally enforceable. They consist of principles that are not meant to trump or 

substitute national legislation, rather they are to be seen as complementary principles 
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and standards of a non-legal character. No definition of MNE/TNC, it is targeting all 

parts of a multinational, including subsidiaries and contractors under the control of the 

MNE. Černič means that they seem to include the majority of the worlds’ largest 

TNCs.137 

So, which human rights are TNCs supposed to adhere to? The OECD Guidelines 

make a general reference to “respect the human rights of those affected by their 

activities’.138 Chapter IV refers to human rights. In the introductory paragraph it is stated 

that states have the duty to protect human rights. Enterprises should, within the 

framework of internationally recognized human rights, the international human rights 

obligations of the countries in which they operate as well as relevant domestic law and 

regulations adhere to the principles in chapter IV. This includes avoiding infringement 

on the human rights of others, addressing adverse human rights impacts in which they 

are involved, avoid causing or contributing to adverse human rights impacts, and 

address such impacts within the context of their own activities, prevent or mitigate 

impacts linked to their activities through a business relationship, establish a policy 

commitment to respect human rights, due diligence and provide for remedies when the 

corporation identifies that it has contributed or caused a human right violation.139  

To promote adherence with the OECD Guidelines, National Contact Points (NCPs) 

have been developed by the adhering states. These NCPs are the receivers of complaints 

from third parties regarding allegations of a breach of the Guidelines. The efficiency of 

this complaint mechanism have been questioned, as the different NCPs have applied the 

OECD Guidelines in an inconsistent manor.140 

 

3.2.4 ILO Tripartite Declaration of Principles Concerning Multinational Enterprises 

and Social Policy  

This declaration, issued by ILO in 1977 and revised in 2000, 2006 and most recently in 

2017, is an attempt from the organization to accomplish an agreed solution between the 

parties of the tripartite structure in the complex area of TNCs and labour rights.141 The 

declaration sets out principles regarding employment, training, conditions of work and 
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life and industrial relations, and encourages TNCs, as well as governments, workers’ 

and employers’ organizations to observe these principles on a voluntary basis.142 The 

declaration and the principles contained therein is intended to provide guidance to the 

entities mentioned above.143  

Reference to the international bill of human rights is made in art. 8, urging parties to 

respect these standards as well as the ILO constitution and other ILO principles.144 

Within the scope of the declaration, MNEs are defined in art. 6 in a broad manner. It is 

stated that “To serve its purpose the MNE Declaration does not require a precise legal 

definition of multinational enterprises”.145 It is clear from the wording in art. 1 that ILO 

through this declaration wants to emphasize the potential positive effects that MNEs 

might have in developing states, but at the same time underline the negative impact that 

irresponsible action might lead to.146 In my opinion the tone set out in the declaration is 

not a condemning or alarming one, instead ILO aims towards an encouraging and 

including language to attract as many states and corporations as possible to act in 

accordance with the declaration.  

As for the implementation of the declaration, the ILO Subcommittee on 

Multinational Enterprises is in charge of two tasks. The first is to “conduct periodic 

surveys on the effect given to… the Declaration” and the second to “consider requests 

for the interpretation of the provisions of the… declaration”.147 An interesting fact 

regarding the surveys is that the names of the corporations mentioned as are censored. 

This is something that has led to criticism, as it weakens the credibility of the reports, as 

well as not “naming and shaming” the corporations accused of human rights 

violations.148 Černič means that the reports frequently highlights the positive measures 

taken by TNCs, creating a picture not coherent with the reality where violations of 

human rights standards as a result of the activities of TNCs are in fact taking place. The 

reports do not result in conclusions on whether an infringement has occurred, why this 

mechanism have been criticized as failing to the purpose of the declaration.149  
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Surya Deva writes that the limitations of the ILO declaration are its limited scope, 

its directory nature and the lack of a monitoring process and implementation 

mechanisms.150 Regarding its scope, he is critical towards that the declaration is 

narrowed down to only regulating labour rights, which leads to a limitation with regard 

to the reference made to the International Bill of Rights in art. 8. Further, he criticizes 

the choice of language in the declaration as being too weak, meaning that this leads to 

the fact that the principles of the declaration do not need to be implemented or 

monitored in a way necessary for the compliance of TNCs.151 Criticism is also directed 

towards the (lack of) possibilities to bring complaints in front of the Committee on 

Multinational Enterprises. Deva is further critical towards art. 41, stating that MNEs 

should offer wages, benefits and conditions of work not less favorable than those 

offered by comparable employers in the host country. Such an approach does not come 

to terms with the fact that many of the host states where TNCs are active have lax 

labour standards in place or no enforcement of such standards, and if these standards are 

to serve as a minimum standard for TNCs, the problem remains.152 Devas conclusion is 

that the Tripartite declaration is “an aspirational declaration without any legal 

enforceability, or even the possibility of market coercion in the absence of any process 

for publicly ‘naming and shaming’ delinquent companies”.153 

Even though the declaration sets out recommendations and is voluntary, it can be seen 

as an authoritative interpretation of other binding ILO documents, such as its 

conventions.154 Clapham means that the Tripartite declaration can be used as a tool in 

defining the human rights obligations of non-state actors, together with international 

customary law and human rights treaties relevant to labour law.155 He argues that the 

references made to binding human rights documents should be interpreted as a sign that 

all parties to the declaration wishes to respect the binding human rights standards 

referred to in the declaration. His conclusion is different from Devas’, namely that the 

declaration provides evidence that international labour law includes human rights 

obligations for corporations, both transnational and national, consisting of the core ILO 

conventions and the international bill of rights. As stated above in section 3.2, he means 
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that the ILO core conventions imposes positive obligations on corporations.156 Clapham 

seems to agree with Deva regarding the complaint mechanisms and the implementation 

of the declaration. He expresses that the declaration has not turned out to be a useable 

tool in the hands of the individuals most affected of human rights violations committed 

by TNCs.157 Černič states that the view put forward by Clapham is too optimistic and 

argues that fundamental labour rights primarily flows from national legislation. 

According to him, the Tripartite Declaration is to be seen as a supplementary to national 

labour legislation and as an interpretative tool.158 

3.3 Short summary and conclusions from sections 2 & 3 

To summarize the conclusions that can be draw from section 2 and 3, TNCs are not seen 

as a subject of international human rights law. The hard law human rights instruments 

that I have assessed above do not impose any obligations on corporations directly, but 

on to their state parties. States have not been willing to depart from the state-centric 

order of human rights law by defining obligations for corporations in these fundamental 

human rights treaties. Although there are elements in these instruments that impose 

duties on states to protect individuals from human rights violations, not only committed 

by the state itself, but also by private actors such as corporations, the corporations 

themselves are not considered having direct obligations deriving from human rights 

hard law instruments as they stand today. Instead the method of regulating their 

business conducts is through domestic legislation. States can be said to have a growing 

number of positive obligations following international human rights regulations, 

including in the horizontal relations between natural persons and corporations.   

That the method of binding corporations is through domestic law, corporations not 

owing any obligations directly arising from existing human rights treaties is a central 

part of the problem regarding TNCs. States unable or unwilling to legislate to provide 

individuals with sufficient protection from human rights abuses, and thus failing to 

perform in accordance with the treaties, can still host corporations taking advantage of 

lax human rights protection.  

International customary law is binding upon the subjects of international law. States 

and intergovernmental organizations are bound, and as shown above individuals are 

                                                
156 Clapham, A., p. 215.  
157 Clapham, A., p. 218.  
158 Černič, J. L., p. 215.  
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also bound by these rules. As for TNCs, they have not been recognized in a way 

necessary for customary law to become binding upon them. Even if TNCs would in the 

future become bound by customary law, their activities can potentially affect a wider 

range of human rights than what is at present included within the concept of 

international customary law. A similar conclusion can be reached regarding jus cogens. 

While there are examples of domestic courts recognizing a corporate duty to respect jus 

cogens norms, these norms comprise only the most serious crimes under international 

law, and do not cover the issues more frequently occurring as a result of the activities of 

TNCs.  

On the other hand, there are several ambitious soft law attempts to come to terms 

with the issues arising from the actions of certain TNCs. Assessing these instruments, it 

is clear that the international community have acknowledged the need to address these 

issues. All of the above mentioned soft law instruments are lacking in terms of 

enforcement measures, as they are voluntary. The Protect, Respect and Remedy 

framework does include a corporate duty to respect human rights standards, but 

corporations not adhering to the principles are not subject to any form of sanctions 

under the framework. Even though the framework underlines that states have a duty to 

protect, this is since long established within the human rights framework. To 

summarize: none of the soft law instruments produces any new binding obligations 

regarding the conducts of corporations in general, or TNCs in particular. What is at 

stake for businesses is their reputation and public image, which even though it can be of 

great value to some businesses, I do not see as sufficient protection for the individuals 

whose human rights are at risk.159  

4 Analysis of the draft treaty on business 
and human rights  
The Intergovernmental Working Group (IGWG) that is currently working towards a 

treaty on Business and Human Rights was established through the Human Rights 

                                                
159 Jochnick, C., Bickford, L., “The Role of Civil Society in Business and Human Rights”, in Business 
and Human Rights – From Principle to Practice, pp. 181-194, Baumann-Pauly, D., Nolan, J. (eds.), 
Routledge 2016, p. 186.   
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Council adoption of resolution 26/9 on 14 July 2014.160 The tasks of the IGWG consists 

of elaborating an international legally binding instrument to regulate, in international 

human rights law, the activities of transnational corporations and other business 

enterprises.161 In the resolution, the importance of participation, not only by state 

representatives but also of independent expertise and stakeholders is underlined.162 The 

IGWG has since its establishment held three sessions. Session one and two was 

dedicated to deliberations on the scope, nature and form of the future treaty.163 During 

its third session, taking place from 23 to 27 October 2017, the elements for a draft 

legally binding instrument was discussed. Following the third session, a draft 

instrument has been produced by the Chairman of the working group, the permanent 

mission of Ecuador, and published on the website of the UN Human Rights Council in 

July 2018.164 I will comment on these elements in the draft instrument and elaborate on 

alternative ways of constructing a treaty.  

4.1 Why a treaty on business and human rights?  

Before moving on to an analysis of the draft instrument, it is of importance to settle 

which functions I believe that a treaty on TNCs and human rights can fulfill.  

As concluded in section 2 and 3, TNCs are currently not bound by existing 

fundamental human rights instruments, and they are not seen or treated as subjects in 

international human rights law. A treaty has the potential of directly addressing TNCs 

and assigning them duties to respect internationally recognized human rights standards, 

as well as defining precisely which human rights standards they are expected to adhere 

to. Bilchitz argues that a treaty is the only way to make these definitions and bind 

TNCs.165  

                                                
160 Human Rights Council, Elaboration of an International Legally Binding Instrument on Transnational 
Corporations and Other Business Enterprises with Respect to Human Rights, 26th Session, 
A/HRC/RES/26/9, 14 July 2014.  
161 Human Rights Council, A/HRC/RES/26/9, p. 1.  
162 Human Rights Council, A/HRC/RES/26/9, p. 5-6. 
163 Human Rights Council, Report on the First Session of the Open-ended Intergovernmental Working 
Group on Transnational Corporations and Other Business Enterprises With Respect to Human Rights, 
With the Mandate of Elaborating an International Legally Binding Instrument, 31st Session, 
A/HRC/31/50, 5 February 2016, p. 3.  
164 Human Rights Council, Legally Binding Instrument to Regulate, in International Human Rights Law, 
the Activities of Transnational Corporations and Other Business Enterprises, Zero Draft, 16 July 2018, 
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf. I will 
refer to this draft as “Draft Treaty”.   
165 Bilchitz, D., “The Necessity for A Business and Human Rights Treaty”, Business and Human Rights 
Journal, pp. 203-227, Vol. 1, 2016, pp. 207f.  
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Concerning the victims of a human right violation committed by a TNC or any other 

actor, the question regarding remedies is of vital importance. The right to remedies is a 

fundamental human right, as stated in ICCPR art. 2. Even if the doctrine of the states’ 

duty to protect can in some cases be used as a way of providing remedies for victims, 

there are also situations where the violation committed by a TNC could not have been 

foreseen by the state, and the victims would then stand without compensation or 

remedies. A treaty containing regulation regarding remedies and the duty of TNCs to 

compensate victims could serve as a way to come to terms with this issue.  

The surroundings of many of the violations historically committed by TNCs have 

occurred in states where the judicial system is weak and not able to handle its legal 

aftermaths. This issue could be solved by including a control mechanism/court 

mechanism with jurisdiction over TNCs, to which individuals would be able to submit 

complaints. Alternatively, if a treaty is addressing states instead of TNCs such a control 

mechanism could be constructed as having the authority of imposing considerable 

sanctions upon states not living up to its obligations following the treaty through 

domestic legislation and providing access to remedies. A third option could be to 

include state duties regarding the use extraterritorial jurisdiction, to make legal 

processes dealing with violations taking place in another jurisdiction (host state) and 

thereby enable victims to in a better way uphold their human rights. A treaty could 

furthermore connect to and increase the efficiency of existing soft law instruments.166  

In the analysis of the draft treaty I will therefore evaluate and study how the IGWG 

have dealt with these topics: scope of application of the instrument, questions regarding 

access to remedies for victims and how it treats aspects of control and enforcement 

mechanisms.  

4.2 Assessment of the draft instrument 

4.2.1 Scope of application  

Looking at the preamble in the draft treaty, it is underlining the responsibilities of states 

following international law and international human rights law, stressing that all human 

rights are universal, indivisible, interdependent and inter-related, underlining that all 

                                                
166 Ratner, S., p. 213. 



40 

business enterprises shall respect all human rights and expressing a desire to contribute 

to development of international law and international human rights law in this field. 167  

The wording of the preamble gives that the treaty is primarily targeting the 

compliance of states with “all human rights”, and the implementation of these rights 

into national legislation. It is also made clear that it is expected from states that they 

protect against human rights abuse by third parties, either within their territory or 

otherwise inside their jurisdiction.168 It is made clear that the expectation on all business 

enterprises is that they respect all human rights, regardless of factors such as size, 

sector, operational context or ownership and structure. 

 Assessing the body text of the draft instrument, the term “all business enterprises” 

used in the preamble is replaced by the term “business with transnational character”. By 

choosing to formulate the scope in this way in the preamble but not in the body text the 

writers are possibly aiming to close future loopholes for businesses, including 

businesses in future shapes and forms within the scope of the treaty. One could be 

concerned that if only transnational corporations are addressed in a future regulatory 

instrument, corporations might put in the work needed to arrange their corporate 

structure in such a way that they are excluded from the scope of such a regulation. By 

including “all business enterprises” in the preamble, this term might be of use to 

interpret the instrument as including not only businesses with transnational character, 

but also other types of businesses that pose a threat regarding human rights. But what 

kind of corporations that would be is not clear, as the term “other business enterprises” 

frequently used in the draft instrument is not defined under art. 4. Anyhow, it is not to 

be read as including national businesses, as these are excluded from the mandate of the 

IGWG through a footnote in Resolution 26/9.169 

According to the statement of purpose in article 2, the purpose of the convention is 

based upon three goals: to strengthen respect promotion, protection and fulfilment of 

human rights in the context of business activities of a transnational character, ensure 

access to justice and remedies and prevention of human rights violations in the context 

of business activities of a transnational character and to advance the international 

cooperation to ensure that states fulfill their obligations under international human 

                                                
167 Vienna Convention on the Law of Treaties, UNTS, vol. 1155, p. 331, 23 May 1969, art. 31(2). Here it 
is stated that the preamble of a treaty is of importance when interpreting a treaty.  
168 Draft Treaty, Preamble para. 6.  
169 Human Rights Council, A/HRC/RES/26/9, p. 1, note. 1.  
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rights law. The statement of purpose reflects what is also stated in the preamble 

regarding the primary responsibility of states to make sure that international human 

rights are respected.  

Article 3 lays down the scope of the instrument. It shall apply to all human rights 

violations in the context of any business activities of a transnational character, covering 

all international human rights and those rights recognized under domestic law. The term 

“all international human rights” is not defined in the draft instrument, but it can be 

assumed that it as a minimum refers to the fundamental human rights assessed in 

section 3 of this thesis (the UDHR, ICCPR, ICESCR and the ILO Core Conventions). 

Without further clarification of which human rights standards TNCs are expected to 

adhere to, the instrument does not in a clear way provide any guidance to corporations. 

While TNCs can potentially have an impact of a wide range of different human rights, 

my suggestion would be to include reference to which international human rights 

instruments that would make up the boundaries for TNCs to provide a more 

comprehensive framework for corporations to act in accordance with.  

To summarize, the addressees of the draft instrument are states. The writers of the 

draft instrument have chosen not to address corporations directly, instead it is states 

who are expected to, through domestic legislation and international cooperation, 

guarantee that the human rights of individuals are protected, also from the conducts of 

TNCs. It can be questioned why this approach has been chosen, as states are already 

bound to fulfill fundamental human rights, and protect individuals from violations. By 

instead addressing TNCs directly, the instrument would be able to bind corporations, in 

a way similar to how the Rome statute of the ICC binds individuals.  

The draft instrument refers to “all human rights”, both international and those 

recognized under domestic law. As mentioned above, I believe that a future treaty 

would benefit from a clear definition of which rights TNCs are obliged to adhere to. I 

draw the conclusion that the writers of the draft instrument, by defining the scope as it 

stands, aim to avoid a situation where future human rights standards are excluded from 

the scope, as well as including rights recognized in domestic law if these go beyond the 

rights granted by international human rights law. However, I believe that a scope as 

wide and vague as including “all human rights”, will not be helpful in defining the 

obligations of TNCs flowing from the instrument, why both state parties and 

corporations may have a hard time regulating and complying to the provisions of the 

instrument.   
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4.2.2 Remedies 

Article 8 of the draft instrument deals with rights of victims. In its first paragraph it is 

stated that victims shall have the right to, fair, effective and prompt access to justice and 

remedies in accordance with international law. The right to remedies is depending on 

the state providing protection, investigation, information regarding the legal processes, 

legal assistance, economic aid when needed, enforcement mechanisms, diplomatic and 

consular means. The contents of article 8 is an ambitious attempt to come to terms with 

the difficulties that victims often face when pursuing remedies against a TNC. As for 

the economic aspect, the draft instrument stipulates that inability to cover administrative 

and other costs shall not be a barrier to commencing proceedings in accordance with the 

draft instrument.170 Further, article 8 p. 7 tells state parties to establish an international 

fund, meant to provide legal and financial aid to victims of crimes covered by the 

convention.  

Article 8 does not mention the role of TNCs in relation to remedies, but in article 10 

p. 3, it is stated that a person (natural or legal) with transnational business activities, 

found liable for reparation to a victim, shall provide reparation to the victim or 

compensation to the state is the state has already provided reparation to the victim. It is 

further stated under article 9 p. h, regarding prevention, that TNCs may have to 

establish and maintain financial security in the case of claims of compensation. By 

stating that TNCs who have been involved in or responsible for violations of human 

rights covered by the draft treaty shall to pay sufficient reparation and compensation, 

the draft instrument strengthens the protection of the victims’ right to remedies.  

In connection to access to remedies for victims, the draft instrument provides means 

for victims to seek justice under the jurisdiction of another state. Article 5 in the draft 

instrument states that jurisdiction shall vest in the court of the state where the acts 

resulting in the violation has occurred, or where a natural or legal person or association 

of natural and legal persons alleged to have committed the acts or omissions are 

domiciled. This could mean where it has its statutory seat, or central administration, or 

substantial business interest, or subsidiary, agency, instrumentality, branch, 

representative office or the like. This could possibly make it less complicated for 

individuals to seek reparation from a parent company, domiciled in another state.  

                                                
170 Draft Treaty, art. 8 p. 6. 
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One aspect that is not dealt with in the draft instrument under what circumstances 

violations committed by a subsidiary or a contractor can be attributed to a parent 

company. The draft treaty does not define an “association of natural or legal persons”, 

neither does it elaborate on under which circumstances a court in the state where such 

an association is domiciled is obliged to accept and treat such a claim. In art. 10 p. 6b, 

the draft treaty states that civil liability shall be liable for harm, “to the extent is exhibits a 

sufficiently close relation with its subsidiary or entity in its supply chain and where there is strong 

and direct connection between its conduct and the wrong suffered by the victim…”. The terms 

“sufficiently close relation” and “strong and direct connection” does not provide any 

guidance on how to establish responsibility for a parent corporation. If the treaty would 

enter into force including these terms, they will need to be defined by court practice and 

comments from the established Committee.  

If the instrument aims to facilitate legal processes in home states, I believe that 

providing home state courts with guidelines to clarify for example how the principle 

forum non conveniens shall be applied, it would be made clear that the victims right to 

remedies are highly prioritized.  

4.2.3 Enforcement  

As stated in the preamble, p. 4, it is the state parties that have the primary responsibility 

to make sure that human rights and fundamental freedoms are promoted, respected, 

protected and fulfilled. Article 9, dealing with prevention of violation of human rights, 

is also focused on the obligations of states. According the art. 9.1, states shall, through 

domestic legislation, ensure that all persons with business activities of transnational 

character within their jurisdiction or control undertake human rights due diligence 

obligations throughout their business activities. Such a due diligence process shall 

include, but not be limited to, what is listed in art. 9.2.a-h. In summary, the due 

diligence shall include monitoring of its human rights impact, identifying and assessing 

actual or potential human rights violations and prevention of human rights violations, 

following art. 9.2.a-c. Further, it shall include publically and periodically reporting on 

human rights matters and pre and post assessment of the impacts of its activities, 

according to art. 9.2.d-e. Art.9.2.f states that all of the requirements in art. 9.2.a-e shall 

reflect in all contractual relationships involving business activities of transnational 

character. Finally, art. 9.2.g-f states that meaningful consultation with potentially 

affected groups shall be conducted, with special attention given to groups with a higher 
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risk, and that financial securities may have to be established and maintained to cover 

future claims of compensation.  

According to art. 9.3, it is the state parties that are obliged to ensure that 

enforcement of the obligations of due diligence, through effective national procedures. 

It is stated in art. 9.4 that failure to comply with the obligations of due diligence shall 

result in commensurate liability and compensation in accordance with the draft 

instrument provisions. Small and medium-sized business may be exempted from the 

due diligence obligations by the state parties, if it is needed to ease administrative 

burdens, following art. 9.5.  

By imposing a duty to perform human rights due diligence, including the activities 

of subsidiaries and other entities under their the control of a TNC, the draft instrument 

could result in TNCs not being able to claim that they were unknowing of the actions of 

its subsidiaries. For example, if Union Carbide would have been obliged to undertake 

such due diligence obligations, they would not have been able to claim that they were 

unaware of the flaws in the production of their subsidiary in Bhopal. And if these due 

diligence obligations had not been fulfilled, and a human rights violation could be 

established, they would according to the draft instrument art. 9.4 be held equally liable 

to compensate victims of a human rights violation. If they on the other hand would have 

fulfilled their obligation to perform due diligence in a satisfactory manor, and an 

accident would occur despite these efforts, the draft instrument does not provide 

guidance regarding who claims for compensation shall be directed towards.   

Regarding the example of Rana plaza, the building housed subcontractors to TNCs. 

Under the draft treaty, these TNCs would have been obliged through domestic law 

(implementation) to conduct due diligence as the due diligence provisions include all 

contractual relationships involving business activities of transnational character.    

Article 10 sets out the provisions regarding legal liability for violations in the 

context of business activities of transnational character. State parties are obliged to 

ensure that domestic law provides the means necessary to hold violators of human rights 

liable, criminally, civilly or administratively, combined with criminal and non-criminal 

sanctions, including monetary sanctions. State parties are given a framework regarding 

the contents of such legislation, regarding civil liability under art. 10.5-7, and regarding 

criminal liability under art. 10.8-12. Article 15 of the draft instrument deals with 

implementation of the provisions of the instrument.  
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Article 9 and its provisions regarding human rights due diligence contains 

substantial provisions, directed to TNCs, not directly but through the state parties. By 

giving states the discretion to themselves shape the national legislation and implement 

at a minimum the provisions in the draft instrument, the writers aim to accomplish a 

common minimum level of binding regulation among its state parties. An alternative 

approach, not depending on the legislative measures of states, would be to direct the 

provisions regarding the due diligence process directly towards TNCs, as stated above 

in section 4.2.1. In that case the instrument would have to establish its own control 

mechanism, targeting TNCs directly. This would most likely lead to a narrowed scope, 

as the burden for any treaty body having the task to control the vast amount of TNCs 

would be enormous. I believe that the method chosen by the writers of the draft 

instrument is a more feasible alternative, as it is also giving state parties the discretion 

to construct the legislation they see fit in their legal system. Although being the less 

feasible option, directly addressing TNCs would have the benefit of circumventing 

states that are unwilling or unable to implement all provisions stated in the instrument.  

With regard to the due diligence provisions in the draft treaty, it is clear that the 

writers want to build on the UN Protect, Respect and Remedy Framework. The draft 

treaty could in this way evolve what today is “soft law” into “hard law” by binding the 

state parties to implement due diligence legislation. The scope of the due diligence is 

wide, and if the treaty comes into effect, this would most likely result in an extensive 

court practice assessing what can be asked of TNCs regarding due diligence.  

4.2.4 Control mechanisms 

The draft instrument does, as I have concluded above, rely on its state parties to 

implement the provisions put forth into their respective domestic legislation. In this 

section I will assess the draft instrument to study whether it provides any means of 

performing control over its state parties.  

Article 14 of the draft instrument states that a committee shall be established, 

consisting of twelve experts elected by the state parties. The committee shall be 

provided with staff and facilities necessary by the Secretary-General and the United 

Nations. The task of the committee is specified in art. 14.4, including making general 

comments on the provisions in the convention, based on examination of the reports 

submitted by state parties, in accordance with art. 14.2, as well as providing 

observations, recommendations and suggestions directed to state parties, based upon 



46 

their reports. Other state parties may also add comments to the reports submitted. The 

committee shall also provide support regarding the implementation of the provisions of 

the draft instrument. The committee will deliver annual reports to the UN General 

Assembly on its activities, and may recommend the General Assembly to make a 

request to the Secretary-General to conduct studies regarding issues related to the draft 

instrument.  

Apart from the establishment of this committee, there are no further provisions in 

the draft instrument that relates to state parties complying by implementing its 

provisions into domestic legislation. The committee is not given the authority to impose 

any kind of sanctions upon state parties not complying with the instrument, and state 

parties are not provided any means to question the application of the instrument made 

by other state parties. This is something I see as a major flaw in the structure of the draft 

instrument. If an internationally binding instrument is to become effective, it has to 

contain enough incentive for states to proceed to implement its provisions. The draft 

instrument does not include any provisions regarding settlement of disputes between 

state parties on the interpretation and application of the instrument.  

Inspiration could be found looking at the UN Convention against Corruption 

(UNCAC)171, in which such provisions are found in article 66. There it is stated that the 

primary dispute settlement method is state parties negotiating, and if this is not 

successful, through the request of one of the disputing parties dispute settlement 

through arbitration. If the conflicting parties cannot reach an agreement within six 

months, it is possible to refer the dispute to the ICJ. By including a similar mechanism, 

state parties would be able to raise questions regarding implementation and application 

of the instrument and thereby hold non-complying states responsible. 

The jurisdiction of the ICJ, as stated in art. 36 of the ICJ statute, covers all cases 

referred to the court by its parties, given that the states consent to its jurisdiction. 

Instead of relying on the consent of the state parties as a dispute is brought before the 

ICJ, the treaty could include a clause letting the state parties to the draft instrument 

consent to the jurisdiction of ICJ beforehand.172 If such a reference is not made in the 

treaty, each state needs to consent to the jurisdiction of ICJ in each case before the 

court. 

                                                
171 UN General Assembly, United Nations Convention Against Corruption, A/58/4, 31 October 2003. 
172 Statute of the International Court of Justice, San Francisco, UNTS, vol. 33, p. 993, 26 June 1945, art. 
36(1).  
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4.3 Conclusions from the draft instrument  

This draft instrument is the product of the three first sessions held by the IGWG. Many 

of the participating delegates seem to agree that states should have the primary duties 

following a future instrument, and no other entities than states are to be parties to the 

instrument, which is reflected in the draft instrument analyzed above.173 This may be 

seen as the most logical way of constructing an international binding instrument, but it 

is possible to bind non-state actors, even if these are not parties to the treaty. There are 

examples of this within international law, for example within international criminal law, 

where the Rome statute of the ICC has established direct responsibilities of individuals, 

independent of the state parties. By constructing a future treaty in a similar manner, 

corporations could be held responsible for human rights violations regardless if the state 

parties have incorporated the provisions of the treaty into their domestic legislation or 

not.174  

The draft instrument could be categorized as a framework convention. De Schutter 

defines a framework convention as defining general obligations of result, but leaving 

state parties wide margins of appreciation regarding the implementation of the 

instrument.175 He states that there are convincing arguments as for why a framework 

convention would be an appropriate way of regulating TNCs and Human rights, arguing 

that the UN Working Group on Business and Human Rights already urges states to 

undertake some of the measures that would also be needed following a framework 

convention, including developing national action plans. On the other hand he means that 

a framework convention imposes a heavy burden on the state parties, who will be 

reviewed closely by NGOs and other parts of civil society.176  

As I have commented above, while there are certain parts of the draft instrument 

that in a quite detailed way stipulate the duties of states and TNCs, there are other parts 

that are too vague. The scope of a future treaty would benefit from in a more detailed 

manner describing which rights TNCs are obliged to respect. The draft instrument 

includes the establishment of a committee with, among other things, the task of 

                                                
173 Human Rights Council, Report on the Third Session of the Intergovernmental Working Group on 
Transnational Corporations and Other Business Enterprises with Respect to Human Rights, 37th Session, 
A/HRC/37/67, 26 February-23 March 2018, p. 27.  
174 See Rinwigati Waagstein, P., p. 166-170 for more examples and further reasoning regarding duties of 
non-state entities having obligations without being party to a treaty.  
175 De Schutter, O., “Towards a New Treaty on Business and Human Rights”, Business and Human 
Rights Journal, pp. 41-67, Vol. 1, 2016, p. 56. 
176 De Schutter, O., Towards a New Treaty on Business and Human Rights, p. 57. 
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commenting on the understanding and implementation of the convention. Such a 

mechanism could of course provide a more detailed understanding on which rights are 

to be respected by TNCs, but I am convinced that both future state parties, as well as 

TNCs would appreciate if some of these definitions were made before state parties join 

a future agreement.  

It is often said that soft law instruments functions most efficiently when combined 

with hard law instruments.177 The draft instrument does not make any reference to any 

of the current soft law instruments, such as the Ruggie framework, the Global Compact 

or the OECD Guidelines on Multinational Enterprises. By referring specifically to these 

instruments, and the importance of maintaining and continuing the work already put 

into implementing them, the IGWG could perhaps silence some of its critics that mean 

that the work of the IGWG undermines the continuing implementation of existing soft 

law instruments.178 Even if no explicit reference is made, elements from some of these 

instruments can be found, such as the use of the due diligence as discussed above in 

4.2.3. 

5. Final Conclusions 
In my thesis I have in short concluded that international human rights law as it stands 

today do not impose direct obligations on TNCs sufficient to provide individuals the 

protection they need. Existing treaty law is mainly based upon the traditional state-

centric view of international human rights law. Other non-state entities have been 

recognized as bearing rights and duties following international human rights law, and 

some of the underlying rationale for recognizing these entities as subjects of 

international law could very well be used arguing for TNCs to be recognized in a 

similar manor. Still this is yet to happen.  

The “soft law” instruments that have been assessed in section 3.2 of my thesis can 

be seen as a result of the lacking willingness of states to address the issues regarding 

global business and human rights. What is important is that these soft law measures do 

not stand in the way of creating a binding international instrument regulating the 

obligations of TNCs following international human rights. Therefore, I see the IGWG 

                                                
177 Bilchitz, D., p. 213.  
178 Ruggie, J., “Quo Vadis”, Institute for Human Rights and Business, 9 September 2014, 
https://www.ihrb.org/other/treaty-on-business-human-rights/quo-vadis-unsolicited-advice-to-business-
and-human-rights-treaty-sponsors.  
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and the work it is carrying out as a vital step towards states regaining control over the 

protection of international human rights standards, while at the same time embracing the 

elements of soft law that have proven successful.  

Before TNCs can be said to have more far reaching duties under international 

human rights law, TNCs must be recognized as subjects of international law, capable of 

bearing such duties. This quite paradoxical order makes up a sort of catch 22 of 

international legal personality, but my conclusion is that if states want to recognize 

TNCs as having obligations following international human rights law, imposing and 

thereby defining their duties through a treaty would be the most effective way of 

recognition of TNCs as capable of having such duties. I do not see any legal obstacles 

stopping states from providing recognition to TNCs as duty bearers by concluding such 

a treaty. There are situations where TNCs are already treated as having rights under 

international law, international investment law is an example of this, why imposing 

duties on them following an international instrument would be a feasible option. States 

are no longer seen as the sole subjects of international law, and I see no reason why 

TNCs should not, like other non-state entities, be able to gain recognition as capable of 

bearing duties following international law. Like individuals, it is possible to bind TNCs 

through treaty law without them being parties to the treaty. As put by Karavias, “a 

horizontal application of human rights gives the state the role of protector, without 

relieving them from being the greatest threat to the very same human rights norms”.179  

The draft treaty do not impose any direct obligations upon TNCs, instead choosing 

to rely on the implementation by its future state parties. I see a risk of the instrument 

mainly repeating the obligations that the majority of states are already bound to by 

existing international human rights law. Although, the draft treaty is more radical on 

some areas, e.g. in its provisions regarding the contents of a due diligence, the 

establishment of means to provide legal aid to victims and provisions to provide for 

extraterritorial jurisdiction in more cases helps clarify the extent of the obligations of 

the state and is much needed to reach an international standard in protecting individuals 

from human rights violations by TNCs. But by not directly addressing TNCs, and not 

combining the instrument with a stronger enforcement mechanism, I am of the opinion 

that the incentives for TNCs to in a better way adhere to existing human rights law is 

                                                
179 Karavias, M., p. 58. 
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not as strong as they could become if the instrument would be structured differently, 

preferably combined with a court mechanism, with jurisdiction over TNCs.  

As stated earlier in this thesis, the majority of states have not yet been willing to 

take such steps. As the work of the intergovernmental working group continues, one of 

its major tasks is to gather sufficient state support for its final product, while at the same 

time not letting it get watered down to become yet another instrument lacking in terms 

of enforcement and compliance from TNCs.180 The draft instrument that I have analyzed 

in this thesis is likely to be renegotiated. The fourth session of the IGWG will take place 

in Geneva in October 2018. The draft treaty will be the focal point of the session, and it 

will be interesting to see which conclusions that the parties of the IGWG make of the 

proposed instrument. Given the general attitude among states, I see it as unlikely that an 

instrument imposing direct obligations on TNCs will be the result of the upcoming 

sessions of the IGWG. Nonetheless, I believe that a future treaty could play an 

important role in the development of a definition of such obligations, even if the treaty 

in itself won’t reach this milestone in international human rights protection.  

 

 

  

 
 

 

 

 

 

 
                                                
180 Megret, F., Would a Treaty Be All It Is Made Up To Be, 4 February 2015,  
http://jamesgstewart.com/would-a-treaty-be-all-it-is-made-up-to-be/. Megret concludes that: ”the binding 
character of a treaty might be obtained only at the costs of diluted standards, as states awaken to some of 
the legal ramifications of a treaty entering into force; or a treaty might be ’strong’ but fail to secure the 
participation of key states”.  
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Section I 

 
 
 

Article 1. Preamble  
 
The State Parties to this Convention,  
 
Stressing that all human rights are universal, indivisible, interdependent and inter-related; 

 
Upholding that every person has the right to equal and effective access to justice and remedies in case of 
risk or harm decisive for the enjoyment of their rights; 
 
Recognizing the rules of international law and international human rights law with respect to the 
international responsibility of States; 
 
Stressing that the obligations and primary responsibility to promote, respect protect and fulfill human rights 
and fundamental freedoms lie with the State, and that States must protect against human rights abuse by 
third parties, including business enterprises, within their territory or otherwise under their jurisdiction or 
control, and ensure respect for and implementation of international human rights law;  
  
Recalling the UN Charter articles 55 and 56 on international cooperation, including in particular with regard 
to universal respect for, and observance of, human rights and fundamental freedoms for all without 
distinction of race, sex, language or religion; 
 
Underlining that all business enterprises, regardless of their size, sector, operational context, ownership and 
structure shall respect all human rights, including by avoiding causing or contributing to adverse human 
rights impacts through their own activities and addressing such impacts when they occur; 
 
Upholding the principles of non-discrimination, participation and inclusion, and self-determination; 
 
Desiring to contribute to the development of international law and international human rights law in this 
field; 
 
Pursuing the fulfillment of the mandate established by the Human Rights Council Resolution 26/9; 
 
Hereby agree as follows:  
 

Article 2. Statement of purpose 
  
1. The purpose of this Convention is to:  

 
a. To strengthen the respect, promotion, protection and fulfilment of human rights in the context of 

business activities of transnational character; 
 

b. To ensure an effective access to justice and remedy to victims of human rights violations in the 
context of business activities of transnational character, and to prevent the occurrence of such 
violations; 

 

c. To advance international cooperation with a view towards fulfilling States’ obligations under 
international human rights law; 
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Section II 

 
 

Article 3. Scope 
 
1. This Convention shall apply to human rights violations in the context of any business activities of 

a transnational character.  
 

2. This Convention shall cover all international human rights and those rights recognized under 
domestic law.  

 
Article 4. Definitions  

 
1. “Victims” shall mean persons who individually or collectively alleged to have suffered harm, 

including physical or mental injury, emotional suffering, economic loss or substantial impairment of their 
human rights, including environmental rights, through acts or omissions in the context of business 
activities of a transnational character. Where appropriate, and in accordance with domestic law, the term 
“victim” also includes the immediate family or dependents of the direct victim and persons who have 
suffered harm in intervening to assist victims in distress or to prevent victimization. 
 

2.  “Business activities of a transnational character” shall mean any for-profit economic activity, 
including but not limited to productive or commercial activity, undertaken by a natural or legal person, 
including activities undertaken by electronic means, that take place or involve actions, persons or impact 
in two or more national jurisdictions.  

 
Article 5. Jurisdiction 

 
1. Jurisdiction, with respect to actions brought by an individual or group of individuals, 

independently of their nationality or place of domicile, arising from acts or omissions that result in 
violations of human rights covered under this Convention, shall vest in the court of the State where:  

 
a. such acts or omissions occurred or;  
b. the Court of the State where the natural or legal person or association of natural or legal 

persons alleged to have committed the acts or omissions are domiciled. 
 
2. A legal person or association of natural or legal persons is considered domiciled at the place 

where it has its:  
 

a. statutory seat, or  
b. central administration, or  
c. substantial business interest, or 
d. subsidiary, agency, instrumentality, branch, representative office or the like. 

 
3. Where a claim is submitted on behalf of an individual or group of individuals, this shall be with 

their consent unless the claimant can justify acting on their behalf without consent.  
 

 
Article 6. Statute of limitations 

 
1. Statutes of limitations shall not apply to violations of international human rights law which 

constitute crimes under international law. Domestic statutes of limitations for other types of violations 
that do not constitute crimes under international law, including those time limitations applicable to civil 
claims and other procedures, should not be unduly restrictive and shall allow an adequate period of time 
for the investigation and prosecution of the violation, particularly in cases where the violations occurred 
abroad. 
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Article 7. Applicable law 
 
1. Subject to the following paragraph, all matters of substance or procedure regarding claims before 

the competent court which are not specifically regulated in the Convention shall be governed by the law 
of that court, including any rules of such law relating to conflict of laws.  

 
2. At the request of victims, all matters of substance regarding human rights law relevant to claims 

before the competent court may be governed by the law of another Party where the involved person 
with business activities of a transnational character is domiciled. The competent court may request for 
mutual legal assistance as referred to under Article 11 of this Convention. 

 
3. The Convention does not prejudge the recognition and protection of any rights of victims that 

may be provided under applicable domestic law. 
 

 
Article 8. Rights of Victims 

 
1. Victims shall have the right to fair, effective and prompt access to justice and remedies in 

accordance with international law. Such remedies shall include, but shall not be limited to:  
a. Restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition for 

victims. 
b. Environmental remediation and ecological restoration where applicable, including covering of 

expenses for relocation of victims, and replacement of community facilities. 
 
2. State Parties shall guarantee the right of victims, individually or as a group, to present claims to 

their Courts, and shall provide their domestic judicial and other competent authorities with the necessary 
jurisdiction in accordance with this Convention in order to allow for victim’s access to adequate, timely 
and effective remedies.   

 
3. States Parties shall investigate all human rights violations effectively, promptly, thoroughly and 

impartially and, where appropriate, take action against those natural or legal persons allegedly 
responsible, in accordance with domestic and international law. 

 
4. Victims shall be guaranteed appropriate access to information relevant to the pursuit of remedies. 

State parties shall ensure that their domestic laws and Courts do not unduly limit such right, and 
facilitate access to information through international cooperation, as set out in this Convention, and in 
line with confidentiality rules under domestic law. 

 
5. States shall provide proper and effective legal assistance to victims throughout the legal process, 

including by:  
a. Informing victims of their procedural rights and the scope, timing and progress of their 

claims in an opportune and adequate manner; 
b. Guaranteeing the rights of victims to be heard in all stages of proceedings without 

prejudice to the accused and consistent with the relevant domestic law;  
c. Avoiding unnecessary formalities, costs or delay for bringing a claim and during the 

disposition of cases and the execution of orders or decrees granting awards to victims; 
d. Providing assistance with all procedural requirements for the presentation of a claim and 

the start and continuation of proceedings in the courts of that State Party. The State Party 
concerned shall determine the need for legal assistance, in full consultation with the 
victims, taking into consideration the economic resources available to the victim, the 
complexity and length of the issues involved proceedings. In no case shall victims be 
required to reimburse any legal expenses of the other party to the claim.  

 
6. Inability to cover administrative and other costs shall not be a barrier to commencing proceedings 

in accordance with this Convention. States shall assist victims in overcoming such barriers, including 
through waiving costs where needed. States shall not require victims to provide a warranty as a condition 
for commencing proceedings. 
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7. States Parties shall establish an International Fund for Victims covered under this Convention, to 

provide legal and financial aid to victims. This Fund shall be established at most after (X) years of the 
entry into force of this Convention. The Conference of Parties shall define and establish the relevant 
provisions for the functioning of the Fund.  

 
8. States shall provide effective mechanisms for the enforcement of remedies, including national or 

foreign judgements, in accordance with the present Convention, domestic law and international legal 
obligations. 

 
9. Victims shall have access to appropriate diplomatic and consular means, as needed, to ensure that 

they can exercise their right to access justice and remedies, including, but not limited to, access to 
information required to bring a claim, legal aid and information on the location and competence of the 
courts and the way in which proceedings are commenced or defended before those courts.  

 
10. Victims shall be treated with humanity and respect for their dignity and human rights, and their 

safety, physical and psychological well-being and privacy shall be ensured.  
 
11. States shall protect victims, their representatives, families and witnesses from any unlawful 

interference with their privacy and from intimidation, and retaliation, before, during and after any 
proceedings have been instituted.  

 

12. States shall guarantee the right to life, personal integrity, freedom of opinion and expression, 
peaceful assembly and association, and free movement of victims, their representatives, families and 
victims.  

 
13. Victims shall have the right to benefit from special consideration and care to avoid re-

victimization in the course of proceedings for access to justice and remedies. 
 

 
Article 9. Prevention 

 
1. State Parties shall ensure in their domestic legislation that all persons with business activities of 

transnational character within such State Parties’ territory or otherwise under their jurisdiction or control 
shall undertake due diligence obligations throughout such business activities, taking into consideration 
the potential impact on human rights resulting from the size, nature, context of and risk associated with 
the business activities.  
 

2. Due diligence referred to above under Article 7.1 shall include, but shall not be necessarily limited 
to: 

 
a. Monitoring the human rights impact of its business activities including the activities of its 
subsidiaries and that of entities under its direct or indirect control or directly linked to its operations, 
products or services.  
 
b. Identify and assess any actual or potential human rights violations that may arise through their 
own activities including that of their subsidiaries and of entities under their direct or indirect control or 
directly linked to its operations, products or services.  
 
c. Prevent human rights violations within the context of its business activities, including the 
activities of its subsidiaries and that of entities under its direct or indirect control or directly linked to 
its operations, products or services, including through financial contribution where needed.  
 
d. Reporting publicly and periodically on non-financial matters, including at a minimum 
environmental and human rights matters, including policies, risks, outcomes and indicators. The 
requirement to disclose this information should be subject to an assessment of the severity of the 
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potential impacts on the individuals and communities concerned, not to a consideration of their 
materiality to the financial interests of the business or its shareholders. 

 
e. Undertaking pre and post environmental and human rights impact assessments covering its 
activities and that of its subsidiaries and entities under its control, and integrating the findings across 
relevant internal functions and processes and taking appropriate action. 
 
f. Reflecting the requirements in paragraphs a. to e. above in all contractual relationships which 
involve business activities of transnational character. 
 
g. Carrying out meaningful consultations with groups whose human rights are potentially affected by 
the business activities and other relevant stakeholders, through appropriate procedures including 
through their representative institutions, while giving special attention to those facing heightened risks 
of violations of human rights within the context of business activities, such as women, children, 
persons with disabilities, indigenous peoples, migrants, refugees and internal displaced persons.  

 
h. Due diligence may require establishing and maintaining financial security, such as insurance bonds 
or other financial guarantees to cover potential claims of compensation.  

  
3. State Parties shall ensure that effective national procedures are in place to enforce compliance 

with the obligations laid down under this article, and that those procedures are available to all natural 
and and legal persons having a legitimate interest, in accordance with national law, in ensuring that the 
article is respected. 

 
4. Failure to comply with due diligence duties under this article shall result in commensurate liability 

and compensation in accordance with the articles of this Convention. 
 

5. States Parties may elect to exempt certain small and medium-sized undertakings from the purview 
of selected obligations under this article with the aim of not causing undue additional administrative 
burdens. 

 
 

Article 10. Legal Liability 
 
1. State Parties shall ensure through their domestic law that natural and legal persons may be held 

criminally, civil or administratively liable for violations of human rights undertaken in the context of 
business activities of transnational character. Such liability shall be subject to effective, proportionate, 
and dissuasive criminal and non-criminal sanctions, including monetary sanctions. Liability of legal 
persons shall be without prejudice to the liability of natural persons. 

 
2. Civil liability shall not be made contingent upon finding of criminal liability or its equivalent for 

the same actor. 
 
3. Where a person with business activities of a transnational character is found liable for reparation 

to a victim, such party shall provide reparation to the victim or compensate the State if the State has 
already provided reparation to the victim. 

 
4. Subject to domestic law, courts asserting jurisdiction under this Convention may require, where 

needed, reversal of the burden of proof for the purpose of fulfilling the victim’s access to justice.  
 
Civil Liability 
 
5. State Parties shall provide for a comprehensive regime of civil liability for violations of human 

rights undertaken in the context of business activities and for fair, adequate and prompt compensation. 
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6. All persons with business activities of a transnational character shall be liable for harm caused by 
violations of human rights arising in the context of their business activities, including throughout their 
operations: 

a. to the extent it exercises control over the operations, or  
b. to the extent it exhibits a sufficiently close relation with its subsidiary or entity in its supply chain 

and where there is strong and direct connection between its conduct and the wrong suffered by the 
victim, or 

c. to the extent risk have been foreseen or should have been foreseen of human rights violations 
within its chain of economic activity. 

 
7. Civil liability of legal persons shall be independent from any criminal procedure against that entity.  
 
Criminal liability  
 
8. State Parties shall provide measures under domestic law to establish criminal liability for all 

persons with business activities of a transnational character that intentionally, whether directly or 
through intermediaries, commit human rights violations that amount to a criminal offence, including 
crimes recognized under international law, international human rights instruments, or domestic 
legislation. Such criminal liability for human rights violations that amount to a criminal offence, shall 
apply to principals, accomplices and accessories, as may be defined by domestic law. 

 
9. Criminal liability of legal persons shall be without prejudice to the criminal liability of the natural 

persons who have committed the offences. 
 
10. Each State Party shall, in particular, ensure that legal persons held liable in accordance with this 

article are subject to effective, proportionate and dissuasive criminal or non-criminal sanctions, including 
monetary sanctions. 

 
11. Where applicable under international law, States shall incorporate or otherwise implement within 

their domestic law appropriate provisions for universal jurisdiction over human rights violations that 
amount to crimes. 

 
12. In the event that, under the legal system of a Party, criminal responsibility is not applicable to legal 

persons, that Party shall ensure that legal persons shall be subject to effective, proportionate and 
dissuasive non-criminal sanctions, including monetary sanctions or other administrative sanctions, for 
acts covered under the previous two paragraphs.  

 
 

Article 11. Mutual Legal Assistance 
 
1. States Parties shall cooperate in good faith to enable the implementation of commitments under 

this Convention and the fulfillment of the purposes of this Convention. 
 
2. States Parties shall afford one another the widest measure of mutual legal assistance in initiating 

and carrying out investigations, prosecutions and judicial proceedings in relation to the cases covered by 
this Convention, including access to information and supply of all evidence at their disposal and 
necessary for the proceedings in order to allow effective, prompt, thorough and impartial investigations 
covered under this Convention. The requested Party shall inform the requesting Party, as soon as 
possible, of any additional information or documents needed to support the request for assistance and, 
where requested, of the status and outcome of the request for assistance. The requesting State Party may 
require that the requested State Party keep confidential the fact and substance of the request, except to 
the extent necessary to execute the request.  

 
3. Mutual legal assistance under this Convention is understood to include, but is not limited to:  

a. Taking evidence or statements from persons; 
b. Effecting service of judicial documents; 
c. Executing searches and seizures; 
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d. Examining objects and sites; 
e. Providing information, evidentiary items and expert evaluations; 
f. Providing originals or certified copies of relevant documents and records, including government, 

bank, financial, corporate or business records; 
g. Identifying or tracing proceeds of crime, property, instrumentalities or other things for evidentiary 

purposes; 
h. Facilitating the voluntary appearance of persons in the requesting State Party;  
i. Facilitating the freezing and recovery of assets; 
j. Assistance to, and protection of, victims, their families, representatives and witnesses, consistent 

with international human rights legal standards and subject to international legal requirements 
including those relating to the prohibition of torture and other forms of cruel, inhuman or 
degrading treatment or punishment; 

k. Assistance in regard to application and interpretation of human rights law; 
l. Any other type of assistance that is not contrary to the domestic law of the requested State Party. 

 
4. Without prejudice to domestic law, the competent authorities of a State Party may, without prior 

request, transmit information relating to criminal matters covered under this Convention to a competent 
authority in another State Party where they believe that such information could assist the authority in 
undertaking or successfully concluding inquiries and criminal proceedings or could result in a request 
formulated by the latter State Party pursuant to this Convention. The transmission of information shall 
be without prejudice to inquiries and criminal proceedings in the State of the competent authorities 
providing the information.  

 
5. States Parties shall consider concluding bilateral or multilateral agreements or arrangements 

whereby, in relation to matters that are subject of investigations, prosecutions or judicial proceedings 
under this Convention, the competent authorities concerned may establish joint investigative bodies. In 
the absence of such agreements or arrangements, joint investigations may be undertaken by agreement 
on a case-by-case basis. The States Parties involved shall ensure that the sovereignty of the State Party in 
whose territory such investigation is to take place, is fully respected.  

 
6. States Parties shall carry out their obligations under the previous Article in conformity with any 

treaties or other arrangements on mutual legal assistance that may exist between them. In the absence of 
such treaties or arrangements, States Parties shall afford one another assistance in a way not contrary to 
domestic law.  

 
7. In accordance with domestic systems, each State Party shall designate a central authority that shall 

have the responsibility and power to receive requests for mutual legal assistance and either to execute 
them or to transmit them to the competent authorities for execution. 

 
8. State Parties shall provide judicial assistance and other forms of cooperation in the pursuit of 

access to remedy for victims of human rights violations covered under this Convention. 
 
9. Any judgement of a court having jurisdiction in accordance with this Convention which is 

enforceable in the State of origin of the judgement and is no longer subject to ordinary forms of review 
shall be recognized and enforced in any Party as soon as the formalities required in that Party have been 
completed, whereby formalities should not be more onerous and fees and charges should not be higher 
than those required for the enforcement of domestic judgments and shall not permit the re-opening of 
the merits of the case. 

 
10. Recognition and enforcement may be refused, at the request of the defendant, only if that party 

furnishes to the competent authority where the recognition and enforcement is sought, proof that (a) the 
defendant was not given reasonable notice and a fair opportunity to present his or her case; (b) where 
the judgement is irreconcilable with an earlier judgement validly pronounced in another Party with 
regard to the same cause of action and the same parties; or (c) where the judgement is contrary to the 
public policy of the Party in which its recognition is sought.  
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11. Mutual legal assistance under this article may be refused by a State Party if the violation to which 
the request relates is not covered by this Convention or if it would be contrary to the legal system of the 
requested State Party. 

 

12. A Party shall not decline to render mutual legal assistance for criminal matters within the scope of 
this Convention on the ground of bank secrecy. 

 

Article 12. International Cooperation 
 

1.  State Parties recognize the importance of international cooperation and its promotion for the 
realization of the purpose of the present Convention and will undertake appropriate and effective 
measures in this regard, between and among States and, as appropriate, in partnership with relevant 
international and regional organizations and civil society. Such measures could include, but are not 
limited to: 
 
a.        promote effective technical cooperation and capacity-building among policy makers, operators 
and users of domestic, regional and international remedial mechanism,  
b.      Sharing experiences, good practices, challenges, information and training programs on the 
implementation of the present convention,  
c.        Facilitating cooperation in research and studies on the best practices and experiences for 
preventing violations of human rights in the context of business activities of transitional character. 
 

 
Article 13. Consistency with International Law 

 
1. States Parties shall carry out their obligations under this Convention in a manner consistent with 

the principles of sovereign equality and territorial integrity of States and that of non-intervention in the 
domestic affairs of other States. 

 
2. Nothing in this Convention entitles a State Party to undertake in the territory of another State the 

exercise of jurisdiction and performance of functions that are reserved exclusively for the authorities of 
that other State by its domestic law. 

 

3. Nothing in these articles shall be construed as restricting or derogating from any rights or 
obligations arising under domestic and international law. The present articles are without prejudice to any 
obligation incurred by States under relevant treaties or rules of customary international law, including the 
obligations under any other treaty that governs or will govern, in whole or in part, mutual legal assistance. 
 
4. The provisions of this Convention shall be applied in conformity with agreements or 
arrangements on the mutual recognition and enforcement of judgements in force between Parties.  
 
5. This Convention shall not affect the rights and obligations of the Parties under the rules of 
general international law with respect to the international responsibility of States. 

 

6. States Parties agree that any future trade and investment agreements they negotiate, whether 
amongst themselves or with third parties, shall not contain any provisions that conflict with the 
implementation of this Convention and shall ensure upholding human rights in the context of business 
activities by parties benefiting from such agreements.  

 

7. States Parties agree that all existing and future trade and investment agreements shall be 
interpreted in a way that is least restrictive on their ability to respect and ensure their obligations under 
this Convention, notwithstanding other conflicting rules of conflict resolution arising from customary 
international law or from existing trade and investment agreements. 
 
 



10 
 

Section III 
 

Article 14. Institutional Arrangements 
 

Committee  
 

1. There shall be a Committee established in accordance with the following procedures:  
a. The Committee shall consist, at the time of entry into force of the present Convention, (12) 

experts. After an additional sixty ratifications or accessions to the Convention, the membership of 
the Committee shall increase by six members, attaining a maximum number of eighteen members. 
The members of the Committee shall serve in their personal capacity and shall be of high moral 
standing and recognized competence in the field of human rights, public international law or 
other relevant fields, who shall serve in their personal capacity.  

b. The experts shall be elected by the States Parties, consideration being given to equitable 
geographical distribution, the differences among legal systems, gender balanced representation.  

c. The members of the Committee shall be elected by secret ballot from a list of persons nominated 
by States Parties, they shall be elected for a term of 4 years. Each State Party may nominate one 
person from among its own nationals. Elections of the members of the Committee shall be held 
at the Conference of States Parties by majority present and voting. At least four months before 
the date of each election, the Secretary-General of the United Nations shall address a letter to the 
States Parties inviting them to submit their nominations within two months. The Secretary-
General shall prepare a list in alphabetical order of all persons thus nominated, indicating the 
States Parties which have nominated them, and shall submit it to the States Parties. 

d. The initial election shall be held no later than six months after the date of the entry into force of 
this Convention. The term of six of the members elected at the first election shall expire at the 
end of two years; immediately after the first election, the names of these six members shall be 
chosen by lot by the chairperson of the meeting referred to in this article. 

e. If a member of the Committee dies or resigns or for any other cause can no longer perform his 
Committee duties, the State Party which nominated him or her shall appoint another expert from 
among its nationals to serve for the remainder of his or her term, subject to the approval of the 
majority of the States Parties.  

f. The Committee shall establish its own rules of procedure and elect its officers for a term of two 
years. They may be re-elected. 

g. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the 
effective performance of the functions of the Committee under this Convention. The Secretary-
General of the United Nations shall convene the initial meeting of the Committee. After its initial 
meeting, the Committee shall meet at such times as shall be provided in its rules of procedure. 

h. With the approval of the General Assembly, the members of the Committee established under the 
present Convention shall receive emoluments from United Nations resources on such terms and 
conditions as the Assembly may decide. 

 
2. States Parties shall submit to the Committee, through the Secretary-General of the United Nations, 

reports on the measures they have taken to give effect to their undertakings under this Convention, 
within one year after the entry into force of the Convention for the State Party concerned. 
Thereafter the States Parties shall submit supplementary reports every four years on any new 
measures taken and such other reports as the Committee may request. 

 
3. The Secretary-General of the United Nations shall transmit the reports to all States Parties. 
 
4. The Committee shall have the following functions:  
 

a. Make general comments on the understanding and implementation of the Convention based on 
the examination of reports and information received from the States Parties and other 
stakeholders.   

b. Consider and provide concluding observations and recommendations on reports submitted by 
State Parties as it may consider appropriate and forward these to the State Party concerned that 
may respond with any observations it chooses to the Committee. The Committee may, at its 
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discretion, decide to include this suggestions and general recommendations in the report of the 
Committee together with comments, if any, from States Parties. 

c. Provide support to the State Parties in the compilation and communication of information 
required for the implementation of the provisions of the Convention 

d. Submit an annual report on its activities under this Convention to the States Parties and to the 
General Assembly of the United Nations.  

e. The Committee may recommend to the General Assembly to request the Secretary-General to 
undertake on its behalf studies on specific issues relating to the present Treaty. 

 
Conference of States Parties 

 
5. The States Parties shall meet regularly in a Conference of States Parties in order to consider any 

matter with regard to the implementation of the Convention, including any further development 
needed towards fulfilling its purposes. 

 
6. No later than six months after the entry into force of the present Convention, the Conference of 

the States Parties shall be convened by the Secretary-General of the United Nations. The 
subsequent meetings shall be convened by the Secretary-General of the United Nations biennially 
or upon the decision of the Conference of States Parties. 

 
 

Article 15. Final Provisions 
 

Implementation 
 
1. States shall take all necessary legislative, administrative or other action including the establishment 

of adequate monitoring mechanisms to ensure effective implementation of this Convention. 
 
2. Each State Party shall furnish copies of its laws and regulations that give effect to this Convention 

and of any subsequent changes to such laws and regulations or a description thereof to the 
Secretary-General of the United Nations, which shall be made publicly available 

 
3. In policies and actions pursuant to this Convention, Parties shall act to protect these policies and 

actions from commercial and other vested interests of the [business sector] in accordance with 
national law. 

 
4. Special attention shall be undertaken in the cases of business activities in conflict-affected areas 

including taking action to identify, prevent and mitigate the human rights-related risks of these 
activities and business relationships and to assess and address the heightened risks of abuses, paying 
special attention to both gender-based and sexual violence. 

 

5. In implementing this agreement, State Parties shall address the specific impacts of business 
activities on while giving special attention to those facing heightened risks of violations of human 
rights within the context of business activities, such as women, children, persons with disabilities, 
indigenous peoples, migrants, refugees and internal displaced persons. 

 
6. The application and interpretation of these articles shall be consistent with international human 

rights law and international humanitarian law and shall be without any discrimination of any kind or 
on any ground, without exception. 

 
Depositary 
 
7. The Secretary-General of the United Nations shall be the depositary of the present Convention. 
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Signature 
 
8. The present Convention shall be open for signature by all States and by regional integration 

organizations at United Nations Headquarters in New York as of (date). 
 
Consent to be bound 
 
9. The present Convention shall be subject to ratification by signatory States and to formal 

confirmation by signatory regional integration organizations. It shall be open for accession by any 
State or regional integration organization which has not signed the Convention. 

 
Regional integration organizations 

 
10. “Regional integration organization” shall mean an organization constituted by sovereign States of a 

given region, to which its member States have transferred competence in respect of matters 
governed by this Convention.  
 

11. This Convention shall apply to regional integration organizations within the limits of their 
competence; subsequently they shall inform the depositary of any substantial modification in the 
extent of their competence. For the purposes of paragraph 17, and paragraphs 22 and 23 of this 
article, any instrument deposited by these organizations shall not be counted. Such organizations 
may exercise their right to vote in the Conference of States Parties with a number of votes equal to 
the number of their member States that are Parties to this Convention. Such right to vote shall not 
be exercise if any of its member States exercises its right, and vice versa. 

 
Entry into force 
 
12. The present Convention shall enter into force on the thirtieth day after the deposit of the [---] 

instrument of ratification or accession. 
 
13. For each State or regional integration organization ratifying, formally confirming or acceding to the 

Convention after the deposit of the ---- such instrument, the Convention shall enter into force on 
the thirtieth day after the deposit of its own such instrument. 

 
Reservations 
 
14. Reservations incompatible with the object and purpose of the present Convention shall not be 

permitted. 
 
15. Reservations may be withdrawn at any time. 
 
Amendments 
 
16. Any State Party may propose an amendment to the present Convention and submit it to the 

Secretary-General of the United Nations. The Secretary-General shall communicate any proposed 
amendments to States Parties, with a request to be notified whether they favor a conference of 
States Parties for the purpose of considering and deciding upon the proposals. In the event that, 
within four months from the date of such communication, at least one third of the States Parties 
favor such a conference, the Secretary-General shall convene the conference under the auspices of 
the United Nations. Any amendment adopted by a majority of two thirds of the States Parties 
present and voting in the Conference of the Parties shall be submitted by the Secretary-General to 
all States Parties for acceptance. 

 
17. An amendment adopted and approved in accordance with paragraph 15 of this article shall enter 

into force on the thirtieth day after the number of instruments of acceptance deposited reaches two 
thirds of the number of States Parties at the date of adoption of the amendment. Thereafter, the 
amendment shall enter into force for any State Party on the thirtieth day following the deposit of its 
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own instrument of acceptance. An amendment shall be binding only on those States Parties which 
have accepted it. 

 
18. If so decided by the Conference of States Parties by consensus, an amendment adopted and 

approved in accordance with paragraph 15 of this article which relates exclusively to the 
establishment of the Committee or its functions, and the Conference of States Parties shall enter 
into force for all States Parties on the thirtieth day after the number of instruments of acceptance 
deposited reaches two thirds of the number of States Parties at the date of adoption of the 
amendment. 

 
Denunciation 
 
19. A State Party may denounce the present Convention by written notification to the Secretary-

General of the United Nations. The denunciation shall become effective one year after the date of 
receipt of the notification by the Secretary-General. 

 
Authentic texts 
 
20. The Arabic, Chinese, English, French, Russian and Spanish texts of the present Convention shall 

be equally authentic. 
 
21. In witness thereof the undersigned plenipotentiaries, being duly authorized thereto by their 

respective Governments, have signed the present Convention. 
 
 

 
 

 


