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Abstract
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To provide a valid consent to – or refusal of – medical intervention, a patient must be legally
capable to decide. This dissertation evaluates and compares when the assessment of mental
abilities to refuse – or consent to – somatic medical intervention is required in England,
Russia and Sweden, and what criteria must be applied to assess the ability to decide about
somatic medical interventions in these legal orders. Two standards are used for evaluation and
comparison. These standards are consistency with scientific knowledge of the decision-making
process, and compliance with the United Nations and the Council of Europe human rights law
requirements. The evaluation and comparison of the national legal orders seek to highlight the
solutions and the potential difficulties that the domestic legal systems face when they attempt
to realise the two standards.

The analysis in the thesis indicates that the United Nations and the Council of Europe treaty
bodies have chosen different approaches as to permissibility of capacity assessment procedures.
It is argued that after adoption of the Convention on the Rights of Persons with Disabilities
(CRPD), the capacity assessments of adults should not be allowed in healthcare.

A number of common problems within the selected legal systems are identified and analysed
in the thesis. The question of when capacity assessments must start has not yet received much
attention at national levels, which results in an absence of foreseeability and a possibility for
discriminating against patients on the grounds of disability or health. The thesis highlights
the fact that the national law requirements to draw a distinction between mental and somatic
disorders/care are particularly problematic, and may lead to arbitrariness. The questions as to the
legal classification of capacity assessment procedures (whether they are medical interventions or
the collection of personal data), and accordingly, the legal status of refusal or absence of consent
are also poorly foreseeable, which may lead to a violation of the patient’s right to privacy.

The analysis shows that the criteria for capacity assessments are regulated in a manner that
inevitably leads to arbitrariness when deciding whether a patient can make healthcare decisions.
It was shown that the criteria are interpreted differently by various actors, and no agreement
as to the required level of performance is reached. It is also argued that capacity assessments
rarely allow for achieving the goal of checking whether or not a patient can choose what to do
with his or her own body.
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Part I Theoretical framework 

 
“Nobody's free until everybody's free” 

Fannie Lou Hamer 
 

“That men do not learn very much from the lessons of history is the most 
important of all the lessons of history” 

Aldous Huxley 
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Chapter 1 Introduction 

1.1 Capacity assessments in healthcare: setting the 
book’s scene 
In December 2010 a 19-year-old Russian citizen jumped from the window of 
her apartment and luckily survived. When asked the reason for the suicide 
attempt, she explained that it was a personal protest against her being 
overweight, though she only weighed 44 kg. Anorexia nervosa was diagnosed, 
but the woman refused further treatment.1 She never received any compulsory 
treatment for her anorexia because under Russian legislation she had full civil 
capacity and could therefore make her own decisions concerning her health. 
In 2012 the woman died from excessive weight loss.2 

In 2012 a similar case was discussed publicly in the United Kingdom.3 A 
32-year-old British citizen was preparing herself to die in a community 
hospital. She suffered from severe anorexia nervosa and refused any further 
treatment. Her death from organ failure was considered imminent. Most of her 
doctors, and family members, agreed that she had suffered enough. A local 
authority applied to a special court claiming that she did not possess the 
competence to make decisions about her treatment. After a mental capacity 
assessment, the court decided that the woman was unable to refuse treatment 
and that medical procedures must be provided forcibly. The treatment plan 
would involve inserting either a nasogastric tube or gastronomy tube into her 
stomach. However, as she was opposed to this treatment, it could only be 
carried out under physical restraint or with sedation. In order to treat her it was 
decided that these measures would have to be taken for a year or more. It is 
not known whether she survived.4 

The difference in outcome in these two cases is remarkable. Depending on 
the label ‘competent’ or ‘incompetent’ attached to a person, medical 
interventions can be allowed, or potentially life-saving treatment can be 

                               
1 Государственный интернет-канал “Россия”, Похудеть или умереть? Прямой эфир, 
RUTV.RU 13/9 2011. 
2 Рогачева, B, 21-летняя кировчанка, страдающая анорексией и поклявшаяся весить 35 
кг, умерла, Комсомольская правда в Кирове 17/2 2012. 
3 See e.g. Sokol, D, 'As Hard as it Gets': the Case of Anorexic E and the Right to Die, The 
Guardian 19/6 2012; Bowcott, O, Anorexic Woman Should be Fed Against Her Wishes, Judge 
Rules, The Guardian 15/6 2012. 
4 Re E (Medical treatment: Anorexia) (Rev 1) [2012] EWHC 1639 (COP). 
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prohibited.5 The cases above indicate that regulation of capacity – an element 
of a valid consent to – or refusal of – medical intervention can significantly 
differ from one legal system to another.6 The examples show that legal 
systems can regulate the beginning and the relevance of capacity assessment 
differently: we see that in one system the assessment was required and took 
place, whereas in the other there was no need for capacity evaluation.7 It is 
also possible that the legal systems had different criteria for assessing whether 
or not the patients were capable of making the decisions in question. These 
differences call for further investigation. 

The overall aim of this thesis is to evaluate and compare  
I. when assessment of capacity to refuse – or consent to – somatic 
medical intervention is required in England, Russia, and Sweden,  
I. what criteria must be used to assess the capacity to make decisions 
about somatic medical interventions within the selected national legal 
orders. 

In this thesis two standards for evaluation and comparison of the national legal 
systems are selected. Both of these standards have connection with the 
legitimacy of the national legal systems.8 These standards are 

• consistency with scientific knowledge of the decision-making 
process,9 and 

                               
5 It is not easy to conclude which of the examples better approached the difficulties. Forced 
medical treatment does not mean only saving life, but can result in a sense of danger, replication 
of previous experiences of abuse and loss of self-esteem. Forced interventions can also 
contribute to a further development of mental health problems. Boyle, G, The Role of Autonomy 
in Explaining Mental Ill-health and Depression Among Older People in Long-term Care 
Settings, p. 732; McSherry, B, and Freckleton, I, (eds), Coercive Care: Rights, Law and Policy, 
p. 3. 
6 Capacity (alternatively referred to as competence) as an element of valid consent (or refusal) 
can be seen as a general civil law status in the example from Russia, or as an issue-specific 
status in the English case. Further analysis of the concept of valid consent to – or refusal of – 
intervention and its elements is conducted in section 1.2. 
7 Other features of these cases can be highlighted. For instance, in both cases it was considered 
that consent was essential. Yet anorexia nervosa can also be regarded as a mental disorder 
requiring compulsory mental health treatment. In some jurisdictions the ability to make 
healthcare decisions is irrelevant for admission to compulsory mental healthcare. See e.g. W 
(Medical Treatment: Anorexia), Re [2016] EWCOP 13, para. 16; B v Croydon Health Authority 
[1995] Fam 133, para. 8. 
8 Modern human rights institutions were specifically created to survey the national systems and 
prevent unjust exclusion of persons from their rights. See e.g. Moravcsik, A, The Origins of 
Human Rights Regimes: Democratic Delegation in Postwar Europe, pp. 217–219; Donnelly, J, 
Human Rights: A New Standard of Civilization?, pp. 13–15. On legitimacy and scientific 
knowledge see e.g. Berkowitz, R, Democratic Legitimacy and the Scientific Foundation of 
Modern Law, pp. 105–106; see also section 1.7.2.  
9 By scientific knowledge or sciences, I primarily mean knowledge obtained from medicine, 
psychology, and/or neuroscience. Why these sciences are relevant is analysed in sections 1.3.4 
and 2.3.1. For further clarification of what I mean by consistency with scientific knowledge see 
section 1.7.2.  
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• compliance with the human rights law requirements.10 

The comparison and evaluation of the national legal orders in this book seeks 
to highlight the solutions and the potential difficulties that the domestic legal 
systems face when they attempt to realise the two standards. This study can 
potentially aid in establishing a dialogue between national laws and the 
standards. Knowledge about the different capacity assessment systems and 
problems experienced in the three national legal orders can be beneficial for 
avoiding future mistakes and for shared experiential learning. 

The tasks of this thesis and the standards for evaluation and comparison of 
the national law will be developed further in Chapter 1 and synthesised in 
section 1.9. 

1.2 Starting point: valid consent to – or refusal of – 
medical intervention 
Various legal orders regulate competence differently. In section 1.1 it was 
noted that competence is an element of a fundamental concept of medical law, 
valid consent or refusal. To contextualise the main object of this research (the 
capacity to make healthcare decisions) this section will introduce the concept 
of valid consent to – or refusal of – medical intervention. 

The word consent originates from Latin meaning ‘feel together’ (com-, 
means with or together, and sentire, means to feel).11 The meaning of the word 
stresses the nature of consent to medical interventions: it is not only a 
healthcare practitioner who feels that treatment is essential, but also a patient. 
In contrast, ‘refusal’ is a unilateral act from an etiological standpoint (it comes 
from Latin refundere, meaning ‘give back or pour back’).12 As the matter 
stands, the concept of consent to – or refusal of – treatment is a tenet central 
to medical law and medical ethics.13 

The concept of valid consent is usually explained by analysing their 
elements. Legal scholars and most European legal systems (either implicitly 
or explicitly) consider the following elements to be fundamental to valid 
consent: 

1. The consent shall be informed; 

                               
10 The focus of this thesis, as will be explained in section 1.5, is the human rights systems of 
the Council of Europe and the United Nations. 
11 Random House Inc., Consent, Dictionary.com 2015; Online Etymology Dictionary, Consent, 
Etymonline.com 2015. 
12 Online Etymology Dictionary, Refuse, Etymonline.com 2015; Random House Inc., Refuse, 
Dictionart.com 2015. 
13 See e.g. Ridley, D T, Informed Consent, Informed Refusal, Informed Choice – What Is It That 
Makes a Patient’s Medical Treatment Decisions Informed, p. 205; Veitch, K, The Jurisdiction 
of Medical Law: Medical Law and Ethics, p. 2. 
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2. The consent shall be provided voluntarily; 
3. The consent shall be provided by a person who is capable 
(competent) to decide.14 

Requirements for valid refusal may coincide.15 However, there is no universal 
definition of these elements. Some general clarifications on the essence of the 
elements can nevertheless be made. The element of informed consent (or 
refusal) usually describes that a patient shall receive sufficient and truthful 
information about a medical intervention and its purposes, possible risks, 
prognosis, and alternative ways of dealing with the medical issue.16 The 
voluntariness is illustrated as an absence of external coercion by a third party, 
or medical staff.17 The element of competence is often characterised as an inner 
quality of the patient, as the ability to decide or understand, or the status of the 
patient in a specific legal system (recognised as being capable or incapable of 
making decisions, and minors). The legal doctrine also often provides the 

                               
14 The same approach abides in particular in England, Sweden and Russia, which will be studied 
in this survey. See sections 4.2.1, 5.3.3, and 6.4.2. See e.g. Саверский, A B, Права пациентов 
на бумаге и в жизни, p. 40; Федеральный закон РФ “Об основах охраны здоровья граждан 
в Российской Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian 
Federation on Fundamentals of Health Protection of Citizens 2011] Section 20; Бажанов, H O, 
and Иваненко, Н С, Правовые аспекты информированного добровольного согласия, pp. 
52 and 53; Пищита, A H, and Климов, А Е, Информированное добровольное согласие в 
медицине (правовой аспект), p. 113; McHale, J V, Consent to Treatment: The Competent 
Patient, p. 422; Medical Protection Society Limited, An MPS Guide Consent to Medical 
Treatment in the UK, Medicalprotection.org 2011; Rynning, E, Samtycke till medicinsk vård 
och behandling. En rättsvetenskaplig studie, p. 168; Ley 41/2002 Reino de España, de 14 de 
noviembre 2002, básica reguladora de la autonomía del paciente y de derechos y obligaciones 
en materia de información y documentación clínica [Law 41/2002 of the Kingdom of Spain, of 
14 November 2002, regulating patient autonomy and rights and obligations regarding clinical 
information and documentation] Sections 2 and 5; Code de la santé publique 2010 [Code of 
Public Health of the French Republic 2010] Sections L1110-4; Закон України “Основи 
законодавства України про охорону здоров’я” від 19 листопада 1992 року № 2801-XII 
[Fundamental Act of Ukraine on Health Protection 1992] Section 43. 
15 This means that requirements may also not coincide. National legal orders can regulate the 
requirements for consent and refusal differently. When analysing the requirements of domestic 
law, we should not assume that requirements for valid consent and refusal are the same. See 
e.g. Drane, J F, The Many Faces of Competency, p. 21.  
16 Johnsson, L-Å, Patientens rättigheter: handbok för ombud och vårdpersonal, pp. 42–43 and 
48; Herring, J, Medical Law and Ethics, pp. 156–157; Колоколов, Г Р, and Махонько, Н И, 
Медицинское право: учебное пособие, p. 67; Стеценко, В Ю, Стеценко, С Г, and Сенюта, 
I Я, Медичне право України: підручник, p. 164. 
17 Стеценко, В Ю, Стеценко, С Г, and Сенюта, I Я, Медичне право України: підручник, p. 
165; Саверский, A B, Права пациентов на бумаге и в жизни, p. 205; Jackson, E, Medical 
Law: Text, Cases, and Materials, pp. 314–317; Rynning, E, Samtycke till medicinsk vård och 
behandling. En rättsvetenskaplig studie, p. 331. 
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example that mental disorders18 can result in invalidation of consent or 
refusal.19 

The aforementioned views describe the aggregative understanding, yet the 
discussions on the essence of each of the elements continue to exist. As 
illustrated in the review of Leino-Kilpi et al. the ethical and legal scholarly 
works on consent written in English, some authors tend to name three of the 
mentioned elements differently, or add additional elements.20 In some cases, 
scholars do not directly describe the informed element, but mention that valid 
consent must include disclosure and understanding.21 The information that 
must be disclosed is also defined in various terms (for example, adequate, 
accurate, sufficient, thorough, and so on).22 The element of competence is 
described in various terms in the literature as competence to act, as the ability 
to make an intelligent decision, as reasoned decision-making, or as 
comprehension of the disclosure.23 Voluntary decisions are also sometimes 
referred to as free.24 The overlaps in defining the scope of the elements of 
consent or refusal may indicate that the elements are interrelated. The first 
element – informed – can be linked to external factors, namely information 
disclosed by medical practitioners, and to internal factors, such as actual 
understanding of the disclosed information by a patient. As indicated, the 

                               
18 Admittedly, some references are given to mental disorder, others to mental illness or diseases. 
It seems that some of the legislators and legal scholars use the words disorder, disease and 
illness as synonyms. When using non-English sources, it is often problematic to distinguish 
what notion the text is referring to, disorder, disease, or illness. The reference to illness in this 
thesis describes a subjective experience of an individual, whereas disorder, disease and 
impairment are used when referring to the factor established by healthcare professionals (see 
section 2.3.2.1).  
19 See e.g. Murphy, G H, and Clare, I C H, Adult’s Capacity to Make Legal Decisions, p. 31; 
Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 277; 
Стеценко, В Ю, Стеценко, С Г, and Сенюта, I Я, Медичне право України: підручник, pp. 
166–167; Саверский, A B, Права пациентов на бумаге и в жизни, p. 205; Herring, J, 
Medical Law and Ethics, pp. 150–151. 
20 Leino-Kilpi, H, et al., Patient’s Autonomy, Privacy and Informed Consent, p. 110. Note that 
in international law, the aforementioned elements often go under different titles. For example, 
the Biomedicine Convention uses the term free consent that can be interpreted as consent given 
voluntarily, or in accordance with the true will. Another example, the United Nations 
Educational Scientific and Cultural Organization, Universal Declaration on Bioethics and 
Human Rights uses the words free, prior, informed consent based on adequate information. In 
both of these documents consent is considered as being valid if given by a capable person. 
Council of Europe, Convention for the Protection of Human Rights and Dignity of the Human 
Being with Regard to the Application of Biology and Medicine: Convention on Human Rights 
and Biomedicine 1997 Article 5; The UN Educational Scientific and Cultural Organization, 
Universal Declaration on Bioethics and Human Rights 2005 Article 6. See also sections 3.2 and 
3.5.3. 
21 Leino-Kilpi, H, et al., Patient’s Autonomy, Privacy and Informed Consent, p. 110. 
22 Ibid, pp. 109–110. 
23 Ibid, pp. 109–111. 
24 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 35. 
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element of competence is also understood to be the ability of a patient to 
comprehend the information provided. Voluntariness can be associated with 
the way information is disclosed that forces concrete choices – for example: 
“If you will not agree to this treatment, the police will come and force you to 
take it in a much more painful way.” Admittedly, various people and 
circumstances can have different influences on our lives depending on our 
inner perceptions. Some of us feel obliged to do what our parents, spouses or 
friends say; some phrases about our past can make us feel drawn into those 
events and can get in the way of considering the present.  

The discussion in this section allows one to summarise that while the third 
element – competence – is usually comprehended as dependent on the 
patient’s internal abilities,25 the other elements of the concept of valid consent 
or refusal can still be relevant for understanding what competence is. The 
deliberations in the section explain the importance of considering information 
disclosure and undue influence in the analysis of competence as an element of 
the concept of consent – or refusal of – medical interventions.  

1.3 Introducing competent consent to – and refusal of – 
an intervention 
1.3.1 Competence, capacity, capability: clarifying the 
terminology 
In starting the discussion about the main object of the thesis – competence as 
an element of valid consent or refusal – it becomes necessary to understand 
the concept ‘competence’ itself, and its usage in this book. In the previous 
section I used the terms ‘competence’ and ‘capacity’. In legal doctrine one can 
also come across other terms; for example, capability or competency. The 
existence of these terms can cause confusion to the reader. In this section the 
literal definitions of the terms capacity, competence, capability and 
competency will be explored. Subsequently, the usage of the above mentioned 
terms in this thesis will be clarified.26 

The Oxford Advanced Learner’s Dictionary provides several meanings of 
the term ‘competence’. It suggests that competence can be defined as the 
“ability to do something well”, and the skills one needs for a particular task. 
In these senses, according to the dictionary, competence is also a synonym to 

                               
25 For example, Pattinson describes competence as a cognitive capacity. Pattinson, S D, 
Medical Law and Ethics, p. 145. 
26 This section only concerns the terms ‘competence’, ‘competency’, ‘capacity’ and 
‘capability’. Note that in section 1.8 other terminology used in this thesis is discussed. 
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‘competency’. The other meaning relevant to the discussion is a power or a 
status to deal with some issue that a person or institution has.27  

The dictionaries suggest multiple meanings of the term ‘capacity’, yet 
similar to ‘competence’, only two of them are relevant in this context. The 
first meaning is defined as “the ability to understand or to do something”. In 
this sense, capacity as the ability to do something is a close synonym to 
‘competence’, ‘competency’, and ‘capability’.28 Another suggested meaning 
for the term ‘capacity’ is the power or the recognised status that somebody 
has.29 The latter meaning of the term is relevant as it identifies whether patients 
have a recognised power to make the decision in question. In this sense, 
capacity is also similar to the second meaning of the term competence.  

The literal meanings of the terms ‘capability’, ‘capacity’, ‘competence’ and 
‘competency’ as a form of the certain ability to perform something are close. 
‘Capacity’ and ‘competence’ are also synonyms when one describes the power 
or authority that a patient has.30 

In the legal context, the terms competence and capacity are often used in 
conjunction with the terms legal, mental, decision-making, and so on. In this 
thesis, legal capacity (or alternatively, legal competence) refers to the legal 
power, authority or status of a patient in making valid decisions.31 Decision-
making capacity or the synonymous term mental competence is understood as 
the abilities or skills to perform tasks, which the law presumes that a person 
has (for example, to make healthcare choices).32 The law can also set down 
                               
27 Oxford Advanced Learner’s Dictionary, Competence, Oxford University Press 2015; see also 
Bielby, P, Competence and Vulnerability in Biomedical Research, p. 17.  
28 Oxford Advanced Learner’s Dictionary, Capability, Oxford University Press 2015. 
29 Citation from the dictionary: “the official position or function that somebody has”. Oxford 
Advanced Learner’s Dictionary, Capacity, Oxford University Press 2015. 
30 The etiology of the words capacity and competence refers to the Latin word capax, meaning 
holding much of something, or to the word competentia, meaning meeting together, agreement. 
These meanings do not shed much light on understanding the origin of the concept of 
competence in the context of this book. Orlova considers that the concept capacity originated 
from Roman law. The Institutes of Justinian employed the notion caput, which can be translated 
as the head. Roman slaves, for instance, did not have caput, and were considered to be objects 
or belongings, rather than subjects under the law or a person, whereas the citizens (cives) were 
fully capable. Online Etymology Dictionary, Capacity, Harper, D, 2015 and Online Etymology 
Dictionary, Competence, Etymonline.com 2015; Rynning, E, Samtycke till medicinsk vård och 
behandling. En rättsvetenskaplig studie, p. 278; Орлова, О Б, Дееспособность физических 
лиц в российском гражданском праве, pp. 16 and 19; Дождев, Д B, Римское частное 
право, p. 275; Sandars, T C, The Institutes of Justinian, p. 14; Abdy, J T, Walker, B, The 
Institutes of Justinian, pp. 52–55. 
31 Within some systems the term may also be referred to as legal power. For a more detailed 
analysis on the substance of this category see section 1.3.2. Lindahl, L, Position and Change: 
A Study in Law and Logic, p. 174. 
32 According to Bielby competence as ability may be viewed as agency, task, decisional or 
societal competence, etc. Task competence is a scalar quality that measures ability to perform 
any task. Decisional competence characterises the ability to make decisions. This ability is 
rather similarly to task competence in the sense that it is also a measurable value. Yet, decisional 
competence is usually assessed with a benchmark, rather than a degree. Bielby, P, Competence 
and Vulnerability in Biomedical Research, pp. 10–31. 
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the requirement of a certain level of mental capacity. In the sense of ability, 
the terms competence, competency, capacity and capability can be used 
interchangeably in this study unless the legislator ascribes a more specific 
meaning to such terms.33 

In the following sections the concepts of legal capacity and decision-
making capacity will be explored. 

1.3.2 Legal capacity: on the essence of the concept 
In the previous section, it was noted that the term legal capacity (alternatively 
referred to as legal competence) is used in this thesis to mean the power or 
authority to make a decision. In this section I explain in more detail what is 
meant by the term legal capacity. 

When analysing the concept of legal competence, jurists often distinguish 
between two notions: to have competence (also referred to as the capacity to 
have rights) and to exercise competence (also synonymously referred to as 
capacity to act or capacity to exercise or enjoy rights). This distinction is 
drawn in particular by human rights law scholars.34 

Legal scholars describe capacity to have rights in terms of being recognised 
as a person,35 being a subject under the law,36 as a prerequisite for potential 

                               
33 Legal and medical scholars sometimes underline the necessity of not mixing capacity and 
competence. The authors claim that competence is a legal term and can be determined by judges, 
whereas capacity is a term from another disciplinary domain and can be determined by medical 
professionals. There is also an opposite approach: capacity is determined by the courts, and 
competence is evaluated within healthcare settings. It is notable that such a distinction is usually 
prevalent either in the literature from the United States of America, or refers to such literature. 
In England, for instance, the wording mental capacity is used both for the clinical and judicial 
determination of the decision-making abilities of the patient. The distinction between capacity 
and competence in this sense can be seen to be relevant in the research only insofar as the law 
attributes a different meaning to these terms. Willner suggests that the terms ‘capacity’ and 
‘competence’ have different meanings even within the English legal system. He claims that 
capacity is related to the ability to make decisions, whereas competence is an ability to perform 
specific actions into effect (the actions should be based on the decisions). However, this 
distinction can be rarely seen as relevant in the context of the current research; it is physicians, 
not patients, who perform medical interventions. See e.g. Foley-Mayer, M N, How Do 
Practitioners Determine Decision-Making Capacity in Medically Ill Patients?, pp. 12–18; 
Appelbaum, P S, Assessment of Patients’ Competence to Consent to Treatment, p. 1834; Kluge, 
E-H W, Competence, Capacity, and Informed Consent: Beyond the Cognitive-Competence 
Model, p. 296; Hales, R E, et al., The American Psychiatric Publishing Textbook of Psychiatry, 
p. 1562; Nys, H, et al., Patient Capacity in Mental Health Care: Legal Overview, p. 331; 
Willner, P, Capacity and Competence: Limitations on Choice and Action, pp. 50 and 55. 
34 See e.g. Sundram, C J, A Discussion of Legal Capacity in the Draft Convention on Disability, 
MDRI.org 15/6 2006, pp. 12–14; Caivano, N, Conceptualizing Capacity: Interpreting 
Canada’s Qualified Ratification of Article 12 of the UN Disability Rights Convention, p. 8; see 
also the analysis in sections 3.2.1.3 and 3.2.1.4 concerning origin and meanings of the concepts 
in international human rights law. 
35 See e.g. Ikäheimo, H, A Vital Human Need Recognition as Inclusion in Personhood, p. 38. 
36 Arstein-Kerslake, A, An Empowering Dependency: Exploring Support for the Exercise of 
Legal Capacity, p. 2. 
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rights.37 To simplify these definitions, one can state that the legal capacity to 
have rights exists in modern legal systems for all those who are regarded as 
human beings.38 It is a static status and it does not change over time. Capacity 
to have rights exists as long as the human endures in the eyes of the law. In 
this research we are not particularly interested in the legal capacity to have 
rights that is commonly recognised for all humans. Instead, the main focus 
will be on capacity to exercise rights. The reference to legal capacity in the 
text of the study are therefore primarily given to the capacity to act.39 

Capacity to exercise rights can be defined as an “ability to engage into legal 
relations by one’s own actions”,40 or “to act independently on the basis of his 
or her conscience”.41 Scholars also define capacity to exercise rights as the 
ability “to create, maintain and extinguish legal relationships, and to enforce 
rights before the appropriate authority”.42 In these citations we are able to 
observe references to certain thresholds – abilities or qualities – that persons 
are supposed to have in order to exercise the legal capacity to act. Bielby 
provides the following clarification of the notion: “person A has legal 
competence in relation to activity B by virtue of having attained legal 
threshold C”.43 This explanation is of the utmost importance for the ensuing 
research. The definition indicates that some of the properties existing in this 
world the law will accept as being relevant, leading to recognition of the 
capacity to act. 

There are various examples throughout history of employed thresholds for 
the exercise of legal capacity: a citizenship in Ancient Rome, or an 
appearance, as in Ancient Rus,44 a certain race in Nazi Germany, or property 
qualifications for voting in the United States of America or England. The 
lesson of history indicates that a national legal system can employ various 
types of threshold, no matter how paradoxical the particular threshold might 

                               
37 Орлова, О Б, Дееспособность физических лиц в российском гражданском праве, p. 56. 
38 Capacity to have rights exists not only for human beings, but also for other subjects, such as 
legal companies, etc. This thesis focuses on human beings only. On the problems of defining a 
human being, see e.g. Bernat, E, Which Beings Should Be Entitled to Human Rights?, pp. 91–
97; Naffine, N, Who are Law´s Persons? From Cheshire Cats to Responsible Subjects, pp. 348 
ff. 
39 However, in some cases the assignment of the study is to analyse whether the legal sources 
refer to capacity to have rights or capacity to exercise rights. See sections 3.2, 3.3 and 3.6. 
40 Орлова, О Б, Дееспособность физических лиц в российском гражданском праве, p. 36. 
41 Office of the UN High Commissioner for Human Rights, ‘Legal Capacity’ Background 
Conference Document 2005, para. 10. 
42 Arstein-Kerslake, A, An Empowering Dependency: Exploring Support for the Exercise of 
Legal Capacity, p. 3; see also Spaak, T, Explicating the Concept of Legal Competence, p. 78; 
Spaak, T, The Concept of Legal Competence: An Essay in Conceptual Analysis, p. 140. 
43 Bielby does not conceptualise legal capacity as capacity to have rights and capacity to act. It 
seems, however, that he provides a definition of capacity for exercising rights. 
Bielby, P, Competence and Vulnerability in Biomedical Research, p. 32. 
44 In Ancient Rus a person that did not possess a human-like image was not recognised as a 
person before the law and could be killed like a wild animal. Дебольский, Н Н, Гражданская 
дееспособность по русскому праву до конца XVII века, p. 43. 
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be and whether or not the properties are real. Therefore, it is important that 
domestic legal systems are critically examined through the lens of external 
sources – such as international human rights law and/or scientific knowledge 
– so that discriminatory thresholds similar to those seen throughout history or 
not-existing in the reality, are not employed.  

Dhanda suggests abandoning the distinction between capacity to have 
rights and the capacity to exercise them and of seeing capacity as a universal 
legal attribute. She considers that humankind actually has two options, either 
to recognise universal legal capacity or oppose perceiving legal capacity as a 
universal human attribute.45 In Dhanda’s opinion, universal recognition of 
capacity can be reached with the help of equality of opportunities, but with 
differences in treatment (in the form of various support instruments). Hence, 
in systems where legal capacity is recognised as a universal attribute, various 
thresholds can be completely irrelevant. 

In the next section I shall introduce decision-making capacity, a type of 
threshold for attaining the capacity to act. 

1.3.3 Relations between legal capacity and decision-making 
capacity 
As indicated in section 1.3.1, the term decision-making capacity (also 
alternatively referred to as decision-making competence or mental capacity) 
is used to describe those abilities or skills to perform tasks. This section 
explains the usage in this thesis of the term mental capacity and capacity 
assessment. The explanations will also aid in specifying the research questions 
and tasks of the thesis in section 1.3.4.  

Bielby explains relations between legal capacity and decision-making 
capacity thus:  

In order for person A to be deemed competent to make decisions of type X, 
abilities E must be possessed to a necessary and sufficient level. Abilities E 
will depend upon the nature of X.46 

This description of relations between decision-making capacity and legal 
capacity is accepted as the working definition in this study. The quotation 
explains that to have legal capacity (authority or power) to make valid 
decisions, a legal system may require a person to possess mental capacity. 
Mental (or decision-making) capacity in this definition is that abilities E are 
possessed to a level that a legal system prescribes. Thus decision-making 
capacity is a threshold for legal capacity to act. The legal system can demand 
the demonstration of various abilities E and depending on the type of legal 
                               
45 Dhanda, A, Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or 
Lodestar for the Future, pp. 457–458. 
46 Bielby, P, Competence and Vulnerability in Biomedical Research, p. 17. 
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decision in question, the threshold can be different. Decision-making capacity 
in this quotation can be any type of abilities prescribed by law, whether or not 
they exist in reality.47 

In section 1.3.2 another quote of Bielby was cited: “person A has legal 
competence in relation to activity B by virtue of having attained legal 
threshold C.”48 Notably, C may include more than decision-making capacity, 
or not include decision-making capacity at all. C may refer not only to 
abilities, but also to other properties that a person has – for example, age or 
gender. Therefore, abilities E alone or in conjunction with other properties, 
abilities, and so on, can be considered as being threshold C, if required by law. 
In this thesis, however, decision-making capacity is regarded as a threshold of 
primary interest. Decision-making capacity is chosen in all the jurisdictions 
analysed in this thesis for some healthcare decisions.49  

Scholars from various academic fields often refer to decision-making 
competence as a synonym to autonomy.50 In this research I intentionally avoid 
usage of the term autonomy, unless this term is referred to in legal sources.51 
Since autonomy is not named as a threshold for legal capacity to make 
healthcare decisions in the three national jurisdictions to be studied, this 
threshold will not be discussed.52 

In this thesis, the wording ‘capacity assessment’ is repeatedly used. As 
described above, legal capacity is a power (authority or a status) of a patient, 
signifying the possibility of making legally valid decisions. By capacity 

                               
47 As indicated in section 1.3.2, a legal order can establish any kind of threshold. It can refer to 
abilities that exist or do not exist in this world, which can or cannot be measured. This reasoning 
is similar to what Searle refers to as institutional facts, or facts that require consensus among 
humans to exist. Searle, J R, The Construction of Social Reality, p. 2. 
48 Bielby, P, Competence and Vulnerability in Biomedical Research, p. 32. 
49 Whether this is a relevant requirement for capacity to make decisions in somatic healthcare 
in the English, Russian, and Swedish legal systems will be investigated further. Notably, the 
legislation of England and Russia, as well as the Swedish inquiry report “On Support and 
Assistance of Adults in Health and Social Care, and Research” operates with the notion of 
ability as a requirement for competent consent (förmåga in Swedish and способность in 
Russian). The Mental Capacity Act 2005 Sections 2 and 3; Гражданский кодекс Российской 
Федерации от 30.11.1994 года № 51-ФЗ [Civil Code of the Russian Federation 1994] Article 
21; Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 20; cf. SOU 2015:80 Stöd och 
hjälp till vuxna vid ställningstaganden till vård, omsorg och forskning [Inquiry Report 2015:80 
Support and Assistance to Adults in Health and Social Care, and Research] p. 27. 
50 Owen, G S, et al., Mental Capacity and Decisional Autonomy: An Interdisciplinary 
Challenge, pp. 80–81; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, 
p. 38. 
51 As will be seen further, the sources refer to autonomy rarely (if at all).  
52 Though, the concepts of decision-making competence and autonomy have the same historic 
roots and can be closely linked, they can also not coincide. There is no single unified concept 
of autonomy, and in order to avoid terminological confusion, the focus of this book is only on 
the legally-required abilities to make healthcare decisions in England, Russia and Sweden. 
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assessments, I therefore mean evaluation of decision-making abilities that 
determines validity or invalidity of the patient’s decisions. 

1.3.4 The goal of capacity assessments: specifying the research 
questions 
Bielby’s quotation provided at the beginning of section 1.3.3 has a close link 
with research question II of this study, namely what criteria must be used to 
assess capacity. With the help of Bielby’s definition this question can be made 
precise as what mental abilities must be established by the legal systems to 
conclude that a person has a power (or authority) to make valid healthcare 
decisions. The legal systems, however, are rarely able to answer this question 
themselves. Instead, they readdress the question about decision-making 
abilities to other domains. This readdressing may be due to the assumption of 
legal systems that other domains have knowledge about mental abilities, 
relevant for distinguishing valid decision-making from the invalid. Lawyers 
sometimes assume that the conclusions drawn in medicine, psychology, or 
neuroscience can be used to answer the legal question.53 Obviously, not all 
external knowledge is legally relevant, and provides an answer to the question 
that the law poses. Before using any external conclusions or notions, it is 
central that the legal orders identify what is relevant for them. 

The answer to the question of what abilities are relevant is not as 
straightforward as it may seem. The law is not interested in all mental abilities, 
but only those that indeed confirm validity of decisions. The example from 
pedagogics can help to illustrate the complexity of a problem of legal 
relevance. When designing a course, the examination is intended to assess 
whether or not a student has developed certain abilities to a sufficient level. 
However, in an unsuccessful course or in an unsuccessful test for decision-
making capacity, the assignments during the examination can be detached 
from the intended ability that is tested. I suggest imagining the following 
situation. A course in criminal law states that its intended learning outcome is 
that the students will be able to analyse central notions of this discipline and 
qualify acts as crimes. Yet the questions for the final examination in this 
hypothetical course only check the students’ ability to remember the length of 
the sanctions in the Criminal Code for specific criminal offences. The results 
of the final examination in this course do not indicate whether students have 
achieved the intended learning outcome.54 Projecting the example to the field 
of capacity assessment in healthcare, actualises the importance of formulating 
the criteria for mental capacity evaluations in a way that they are able to 

                               
53 Cox-White, B, Competence to Consent, pp. 10–11, Carrington, S, and Birns, J, Establishing 
Capacity in a Patient with Incomplete Locked-in Syndrome, p. 19; McSherry, B, Decision-
Making, Legal Capacity and Neuroscience: Implications for Mental Health Laws, pp. 125–126. 
54 Elmgren, M, and Henriksson, A-S, Academic Teaching, pp. 64–66 and 186. 
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achieve the goal that the law has for this procedure (hereinafter – the legal 
goal). Put it differently, decision-making abilities that are assessed should be 
relevant for the legal goal. 

The deliberation about legal relevance of capacity assessment, and the fact 
that the law readdresses the question to other disciplines, requires further 
specification of the tasks of this research. The previously formulated question 
of what mental abilities must be assessed by the legal systems to confirm that 
a person has a power to make valid healthcare decisions can be answered if 
the tasks as follows are fulfilled: 

• it is necessary to identify the legal goal of capacity assessment 
procedures (in other words, what it is that the legal systems are 
interested in knowing about capacity to make healthcare decisions); 

• if the legal systems provide some specification (or a set) of abilities 
for assessment, these abilities shall be compared with the legal goal 
(see the earlier example with the criminal law course); 

• if the legal system readdresses and uses the notions or conclusions 
to medicine, psychology and/or neuroscience (hereinafter – medical 
knowledge), the state of knowledge from these domains need to be 
investigated. It should be analysed whether the used notions or 
conclusions can aid in achieving the legal goal. 

These tasks will be investigated further in this work. The mentioned questions, 
and the usage of the conclusions from other domains, demand even more 
detailed reasoning about the research tasks. De facto readdressing the issue to 
other domains of knowledge requires critical evaluation in relation to who 
should assess capacity: legal, medical, or other professionals. 

I have now explained in this study the usage of the terms capacity 
assessment, legal and mental capacity. Some of the research tasks have also 
been presented and made more precise. In the next section I shall overview 
how various legal systems can reason about decision-making capacity as a 
threshold to attaining the legal capacity to act. 

1.3.5 Approaches towards understanding competence as an 
element of consent or refusal 
In the previous sections it was recognised that competence is an important 
element of a valid consent. However, in the current context it is crucial to 
clarify when certain mental abilities are required for having the power to make 
a legally valid decision, and when such a decision is valid to disregard these 
mental abilities. At the beginning of the chapter, this was illustrated with the 
help of two examples showing that various legal systems can regulate the 
relevance of decision-making capacity assessment differently. In this section, 
I shall overview legal research on approaches towards required capacity in 
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various legal systems.55 This section will map out those labels used for 
describing various systems of capacity assessment in legal doctrine. However, 
the aim of the thesis is not to classify the legal systems of England, Russia, 
and Sweden in accordance with the descriptions in this section. The 
classifications have rather a service function for comparison, and references 
to them will aid in structuring the reasoning as to the standards analysed in 
Chapters 2 and 3. 

In 1879, Slonimskiy suggested classifying approaches towards 
understanding capacity into the Anglo-Roman system, French or the 
Napoleon code system, and “the Napoleon-like system in other legal orders”.56 
These approaches are described below and will be referred to further in this 
book to serve for a comparison of the legal orders. 

Within the Anglo-Roman system57 capacity is discussed in relation to a 
particular specific matter. Absence of capacity in one matter (for example, 
litigation capacity) does not mean that the person cannot decide regarding 
other issues (for example, on medical treatment). In this system it is also 
acknowledged that capacity is a fluctuant category; a person that has a mental 
disorder might be competent at a certain point of time and be incompetent at 
another. However, some mental disorders, specific obsessive behaviours or 
thoughts concerning a particular matter, usually lead to the incapacitation of 
a person in relation to such matter (persons with a special phobia or mania are 
usually incapable of deciding on the issue connected to such phobia or 
mania).58 Thus, in the Anglo-Roman system, legal capacity to make healthcare 
decisions may be directly influenced by a patient’s decision-making abilities 
concerning specific interventions. If we use Bielby’s formula, cited in section 
1.3.3,59 this would mean that in the Anglo-Roman system, the nature of 
abilities E as a threshold for decision-making depends upon the nature of the 
concrete medical intervention in question.  

Within the French or Napoleon code system,60 incapacitation involves all 
civil law matters. The main aim of this system is to ensure the stability of a 

                               
55 The assignment of this section is to overview approaches described in the literature. I do not 
aim to provide my own classification. 
56 Слонимский, Л З, Умственное расстройство, его значение в праве гражданском и 
уголовном, pp. 4, 10, 16 and 26. 
57 The reference to the Roman law tradition in the title can be explained by the fact that in 
Roman law the existence of guardianship did not signify that a person is unable to enter into a 
contract. In England, the “mother” of the Anglo-American legal system, capacity is decision-
specific. Ibid, p. 5. 
58 Ibid, pp. 10–11. 
59 The cited formula is: “In order for person A to be deemed competent to make decisions of 
type X, abilities E must be possessed to a necessary and sufficient level. Abilities E will depend 
upon the nature of X”. Bielby, P, Competence and Vulnerability in Biomedical Research, p. 17. 
60 The title for this system was chosen due to the provisions of the Napoleon Code that embodied 
such a model. 
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civil and contract relationship.61 Pursuing the aim of stability, persons with 
mental disorders in this system can be targeted for total deprivation of their 
rights.62 It is usually the courts that have the right to decide on matters of 
incapacitation (obviously, also for achieving stability).63 Applying Bielby’s 
formula, cited in section 1.3.3, for the Napoleon code system it would mean 
that the nature of abilities E as a threshold for decision-making is general. This 
is because the legal system does not differentiate between the nature of 
healthcare decisions and other civil law relations. Thus, if the court declares 
that abilities E are absent, a person is legally incapable to act in all spheres, 
even if abilities E to the required level are de facto regained. 

Slonimskiy did not describe clearly features of “the Napoleon-like systems 
in other legal orders”. He mentioned that the laws of Prussia and Austria fall 
within this category. This approach can be seen as mixed: for example, 
Austrian law at the end of the 19th century recognised that an incapable person 
was unable to decide in all spheres of social relationship; at the same time, the 
legislation admitted that a person has capacity during lucid intervals.64 
However, this part of the classification seems to be hardly applicable to this 
research, as legal systems are continually mutating and borrowing from one 
another. Today, most of the systems have elements of a mixed approach, but 
lean more or less towards the Anglo-Roman or the Napoleon code systems.65  

If we accept that Slonimskiy’s taxonomy pictures reality that still exists, it 
can point to some distinctive characteristics in approaches towards the 
perception of legal capacity. The described systems usually operated with the 
help of the notion mental disorder that was connected with the threshold for 
exercising legal capacity. Depending on how a person with a mental disorder 
was viewed within the legal system, the status of such person could be 
reassessed in general, or with respect to specific decisions or contracts. The 
distinct feature of the Napoleon code systems is an attempt to stabilise it by 
asserting a certain continuous status to a person in the legal relations. This 
desired stabilisation is deemed to be achieved with the judicial declaration of 
incapacity. If there were no declaration of incapacity, the actual ability to 
make decisions would be irrelevant within the Napoleon code systems. Those 
who are declared incapable within the Napoleon code system can possess 
decision-making abilities as much as those who have full legal capacity.  

                               
61 Слонимский, Л З, Умственное расстройство, его значение в праве гражданском и 
уголовном, p. 16. 
62 According to Slonimskiy it is not only those persons with mental disorders who are targeted 
for incapacitation in the Napoleon code system, but also other persons who may cause harm in 
civil relations. Ibid, pp. 16–17. 
63 Ibid, p. 17. 
64 Ibid, p. 29. 
65 Slonimskiy considered that England belonged to the Anglo-Roman system, whereas Russia, 
according to the author, abided by the Napoleon code system. Sweden was not analysed by 
Slonimskiy. 
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Another taxonomy of capacity, which is frequently cited in legal doctrine 
and serves for comparison in this book, suggests classifying legal systems into 
status, outcome and functional approaches. Within the status approach the 
presence of a mental disorder can be sufficient ground for declaring a state of 
incapacity.66 Put differently, if a person has a specific status (for instance, a 
mental disorder or is underage) abilities E (in Bielby’s formula) do not matter 
and such a person cannot make decisions due to this status.67 The outcome 
approach lays a certain value on the judgments of a person. Making “unwise” 
or “bad” decisions can be sufficient ground for the denial of person’s legal 
capacity.68 The outcome approach emphasises certain qualities of the decisions 
that will directly influence legal competence.69 Outcome approach 
presupposes that the abilities E do not matter for certain decisions. The 
functional approach stresses the need to assess whether individuals are 
functionally able to perform specific kinds of tests for a particular matter. In 
this system the decision-making abilities E are the gatekeeper for legal 
capacity. The use of the terms decision-making capacity and legal capacity 
can be synonymous in this system.70 Thus, within the status approach systems, 

                               
66 See e.g. Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth 
Programme of Law Reform: Mentally Incapacitated Adults 1995, para. 3.3; Nilsson, A, Who 
gets to decide? Right to legal capacity for persons with intellectual and psychosocial disabilities, 
Council of Europe 20/2 2012, p. 13; Flynn, E, and Arstein-Kerslake, A, Equal Recognition 
before the Law: Exploring a Support Model of Legal Capacity, Equality: Are We There Yet?, 
The Kent Critical Law Society Conference at the University of Kent 10/3 2012. 
67 In this context, having certain status, as e.g. being a minor, would lead to absence of legal 
authority to make valid decisions.  
68 Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth Programme 
of Law Reform: Mentally Incapacitated Adults 1995, para. 3.4; Nilsson, A, Who gets to decide? 
Right to legal capacity for persons with intellectual and psychosocial disabilities, Council of 
Europe 20/2 2012, p. 13; Flynn, E, and Arstein-Kerslake, A, Equal Recognition before the Law: 
Exploring a Support Model of Legal Capacity, Equality: Are We There Yet?, The Kent Critical 
Law Society Conference at the University of Kent 10/3 2012. 
69 The perception of the outcome approach seems to be similar in a way to the concept of the 
risk-related competence (also referred to as sliding scale or asymmetrical competence), which 
is often discussed in medical law literature. Risk-related competence refers to the theory that if 
one has capacity to consent to medical intervention, it does not mean that the same person can 
refuse medical treatment. This is because different risks are attached to consent and refusal. In 
legal doctrine one of the most well-known proponents of the risk-related approach is Drane. 
His model, also referred to as sliding-scale, includes assessment of outcome and cognitive 
elements, which is thus a combination of outcome and functional approach. Drane, J F, The 
Many Faces of Competency, p. 21. Other supporters of the risk-related approach, including 
Buchanan and Brock, actually claim that the risk-related competence should be distinguished 
from the outcome approach. As far as I understand their description of the risk-related 
competence, it also implies a combination of the functional (described further in the text) and 
outcome approaches. In other words, even if refusal is too risky, it does not mean that the patient 
in any case will be recognised as being incompetent to decide. However, the doctrine that 
discusses the status, outcome, and functional approaches does not elucidate whether these 
approaches can be combined. Buchanan, A E, and Brock, D W, Deciding for Others: The Ethics 
of Surrogate Decision Making, p. 55.  
70 Usually England is suggested as an example of functional approach towards understanding 
capacity, and Russia as a status approach jurisdiction. Sweden is not discussed in the context 
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the threshold – presence of mental disorder – plays a crucial role. Within the 
outcome and functional systems, patients might either be required to prove 
that their decisions are “good” to preserve capacity or that the ability to make 
decisions is sufficient. Many questions could be asked about this 
classification; however, the existing doctrine suggests very little guidance 
regarding taxonomy, except on that mentioned earlier. 

The taxonomies discussed are, of course, not the only ones possible, and 
one can classify systems of capacity assessments in many different ways. The 
actual basis of these classifications can also be viewed from two perspectives, 
as the requirements of law, or as a factual legal practice. Depending on 
whether the requirements of law or factual practice are analysed, legal systems 
can shift their position in the classifications. Moreover, in the modern world 
national legal orders are constantly mutating and enriching one another, so 
these classifications can only have a very conventional status. The 
classifications provided confirm that different legal systems can demand a 
specific or a general status for a person to be authorised to act alone or in 
conjunction with certain decision-making skills. The classifications do not 
offer much guidance on what these decision-making skills are, and whether 
they are different or the same in all legal systems.  

The described taxonomies highlight certain features of the capacity 
assessment procedures that can differ among the legal jurisdictions. In 
particular, it has been observed that reasons for incapacitation to act can be 
diverse. As we will see below, most of the systems discussed attribute a 
special role of a mental disorder as thresholds for legal capacity, but other 
thresholds for capacity to make healthcare decisions can be theoretically 
established. The special function of mental disorder calls for further 
comparison of what thresholds for incapacitation (for example, mental 
disorder, somatic disorder, or simply looking strange) are relevant in national 
laws. Taking into account that mental disorder in the majority of the described 
systems was regarded as a threshold, the discussion also urges further 
elaboration on how mental disorder as a possible threshold is viewed in the 
legal systems to be studied. Another important feature discussed is that 
patients can be declared incapable of acting in a concrete situation, generally, 
or within a specific cluster of decisions (such as decisions about health). 
Accordingly, different legal systems might demand context-sensitive abilities 
(for a concrete decision) or general abilities for a person to be authorised to 
act. These features can also be interconnected with another characteristic, 

                               
of this classification. Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the 
Fourth Programme of Law Reform: Mentally Incapacitated Adults 1995, paras 3.5–3.6; 
Nilsson, A, Who gets to decide? Right to legal capacity for persons with intellectual and 
psychosocial disabilities, Council of Europe 20/2 2012, p. 13; Flynn, E, and Arstein-Kerslake, 
A, Equal Recognition before the Law: Exploring a Support Model of Legal Capacity, Equality: 
Are We There Yet?, The Kent Critical Law Society Conference at the University of Kent 10/3 
2012. 
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namely the period of time when a declaration of incapacity is valid. As shown, 
incapacity to make decisions may be seen as a long-lasting presumption, or 
assessed on every single occasion. These highlighted differences will be used 
in the analysis of the selected standards (human rights and the scientific 
knowledge). 

1.4 Choice of national jurisdictions 
This study focuses on the laws of three national jurisdictions: England, Russia 
and Sweden.71 The choice of the national jurisdictions for comparison is 
motivated by the possible differences in answering the research questions I 
and II. The reason for conducting the multiple-state as opposed to a single-
state study was that the former can elucidate problems and solutions occurring 
during the capacity assessment processes in a wider and – to a certain degree 
– newer perspective.72 The analysis and critical evaluation of the legal systems 
of several jurisdictions can raise the analytical level of the thesis. This 
perspective seems to be lacking in the existing body of medical law doctrine 
on competence as an element of a valid consent or refusal. 

England is often described as a classical representative of a common law 
system, and de jure, supports the so-called functional approach to assessment 
of capacity. English law is of particular interest for the aim of this research 
due to its concept of mental capacity, which is not directly linked to a category 
of a mental disorder. Another reason to consider England is that after the 
adoption of the Mental Capacity Act 2005 and the introduction of the Court 
of Protection – a special judicial body that adjudicates in relation to mental 
capacity issues – many materials became accessible (including codes of 
practice and surveys regarding capacity assessment). Thus, not only the 
theoretical, but also the practical problems are available for analysis in this 
study. The decisions concerning medical treatment or personal welfare are 
classified as a special group of relationships according to law and legal 
scholars and in this system not only judges, but also medical professionals, 
can assess decision-making capacity.73 
                               
71 I have decided to focus on the analysis of the jurisdiction as opposed to states. The United 
Kingdom of Great Britain and Northern Ireland encompasses several jurisdictions, whereas the 
Russian Federation and the Kingdom of Sweden can be viewed as being indivisible. England 
and Wales officially share the jurisdiction – the laws which are applicable on the territory of 
England are also applicable on the territory of Wales. However, the soft law instruments, such 
as guidance, are sometimes different among these two countries. Moreover, there is a discussion 
and initiative to separate the jurisdictions between England and Wales. For more detailed 
information concerning England as jurisdiction see section 4.1.2. 
72 See e.g. Jonsson Cornell, A, Den komparativa konstitutionella rättens teori och metod – en 
introduktion, p. 21; Kahn-Freund, O, On Uses and Misuses of Comparative Law, p. 2. 
73 The Mental Capacity Act 2005 Sections 17 and 37; Letts, P, (gen. ed) Assessment of Mental 
Capacity: A Practical Guide for Doctors and Lawyers, pp. 122–137; Series, L, A Challenge: 
Re-imagining Capacity, The Small Places 8/5 2012. 
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The Russian Federation is regarded as a representative of the civil law 
tradition.74 According to its law, a patient can be declared unable to make a 
decision only if a court has recognised a person to be incapable (usually in all 
spheres of social relationships). However, the critique of the European Court 
of Human Rights in Shtukaturov v. Russia led to the development of 
constitutional law and amendments to the legislation.75 The Constitutional 
Court acknowledged the necessity of changing legal capacity legislation and 
of specifying degrees and spheres of incapacity.76 Another piece of legislation 
that makes Russia an interesting subject of this research is the Federal Act on 
Fundamentals of Health Protection of Citizens 2011 that distinguishes 
decision-making capacity in healthcare as a separate category of legislation. 
According to this Act, even persons previously declared to be generally 
incapable can make healthcare decisions if they are able to decide.77 The 
legislation, however, does not specify the criteria for ability to consent to or 
refuse medical treatment. In cases where the declaration of a court concerning 
incapacity is absent, patients are completely capable of deciding on their 
medical procedures. 

Sweden is usually considered to be an example of good practice in 
international human rights literature on discussing legal capacity.78 This legal 

                               
74 The place of the Russian system among other legal families has been debated. Russia, being 
a part of the Union of Soviet Socialist Republics (1917–1991), was characterised as Soviet or 
Socialists legal system. After the dissolution of the Union some authors claimed that post-soviet 
states belonged to a unique legal system classified as a Slavic legal system; however, 
uniqueness of the Slavic legal system is not obvious. As with most Russian law researchers, I 
perceive this legal system as belonging to the Romano-Germanic or civil law tradition. Butler, 
W E, Russian Law, p. 3; De Cruz, P, Comparative Law in a Changing World, pp. 183–184; 
Давид, P, (в переводе Туманов, B A,), Основные правовые системы современности, para. 
115; Матузов, Н И, and Малько, А В, (eds), Теория государства и права: Учебник, p. 193. 
75 Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, paras 71, 
73–76, 90–92, 94–95 and 123–125. 
76 Постановление Конституционного Суда Российской Федерации от 27 июня 2012 года 
№ 15-П “По делу о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 
31 и статьи 32 Гражданского Кодекса Российской Федерации в связи с жалобой 
гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the Russian Federation of 
27 June 2012 No. 15-П On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil 
Code of the Russian Federation in Connection with the Complaint of I. B. Delova]. 
77 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года №. 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 20 (2). 
78 Dhanda, A, Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or 
Lodestar for the Future, p. 458; European Union Agency for Fundamental Rights on Legal 
Capacity of Persons with Intellectual Disabilities and Persons with Mental Health Problems, 
Report 29 July 2013. The state is also unique in that it belongs neither to common law nor to 
civil law tradition. Ortwein, B M II, Swedish Legal System: An Introduction, p. 412; Bogdan, 
M, Swedish Legal System, pp. 11–12; Kindström Dahlin, M, et al., Swedish Legal Scholarship 
Concerning Protection of Vulnerable Groups: Therapeutic and Proactive Dimensions, p. 399. 
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order declined the concept of general incompetence.79 According to its 
legislation, if a person is unable to manage some issues due to mental or 
physical disorders, a weak state of health or other similar reasons – a trustee 
(god man) or, if the trustee’s assistance cannot be sufficient, an administrator 
(förvaltare) can be appointed.80 The role of these persons in a healthcare 
setting is ambiguous. The criteria for capacity assessment are not defined in 
law, and whether decision-making capacity must or must not be assessed is 
rather unclear. So far, there have not been any legislative acts that explicitly 
regulate the procedures for capacity assessments in healthcare, but in 2015 the 
initiative to amend the legislation occurred. However, decision-making 
capacity in healthcare is regarded as a category that is not dependent on 
decision-making in other relations.81 Since the references to Swedish good 
practice are frequent in the various legal academic literature and international 
reports, it is interesting to analyse what one can learn from this system.  

The selected jurisdictions have various approaches to assessment of 
decision-making capacity in healthcare, and also belong to different cultural, 
historical, and legal traditions. This combination enriches the analyses and 
deepens the understanding of the main research questions. 

1.5 Delimitations 
Different legal standards apply to adults and children. This research is limited 
to adults. Because the presumption of competence is applied differently 
among the chosen jurisdictions,82 for the purpose of this research, a unified 
definition of adult is taken. Here adult is defined as a person who has reached 
the age of 18 years. 

Refusal of and consent to experimental treatment and research are not 
analysed in this thesis. This book does not cover dental intervention, 

                               
79 From 1 January 1989 the declaration of incompetence (omyndigförklaring) was abolished. 
Lag (1988:1251) Om ändring i föräldrabalken [Act (1988:1251) on Amending the Family 
Code]. 
80 Prop. 1987/88:124 p. 1; Bogdan, M, Swedish Legal System, p. 269. 
81 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
277–278. 
82 In England presumption of competence is applicable from the age of 16. The Mental Capacity 
Act 2005 Schedule 3 Part 1 Section 4. In accordance with Section 54.2 of the Federal Act of 
the Russian Federation on Fundamentals of Health Protection of Citizens 2011, children from 
the age of 15 can consent or refuse treatment. However, this statement is a simplification, since 
Russian law also requires guardians’ consent to treatment until the child reaches the age of 18. 
Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code 
of the Russian Federation 1994] Section 26. Swedish legislation does not provide any direct 
answer as to when a child becomes capable of making (somatic) healthcare decisions; it depends 
on the maturity of the child and the complexity of the situation. The preparatory works assume 
that the child who has reached the age of 15 can be capable of providing consent or refusal of 
treatment. Prop. 2013/14:106 p. 66–67. 
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interventions on substance abusers and criminal offenders. There are 
situations when it is quite difficult or unnecessary to draw the line between 
pure medical procedures and other medico-social decisions that support the 
welfare of a person (for example: feeding, palliative service and so on). I do 
not attempt to make this distinction. In this dissertation the relationship 
between medical personnel/providers and a patient – with the patient in focus 
– is analysed. Decisions on accepting or refusing artificial hydration and 
nutrition recommended by physicians as part of a treatment are considered as 
healthcare decisions. 

For historical reasons, providing mental and somatic care is regulated by 
different legal rules. The research focuses on capacity assessment procedures 
for somatic medical interventions. This historical segmentation of the legal 
rules, however, is not unproblematic. For instance, patients may often have 
both somatic and mental disorders diagnosed. The segmentation leads to a 
problem as to which rules must be applied in a specific case. This thesis 
addresses this problem. 

The research question of when capacity assessment is required (question I) 
has two levels of analysis in this book. Firstly, on the micro level, it demands 
investigation if and when the capacity assessment procedure in somatic care 
can and must be started.83 Secondly, on the macro level, the research question 
requires delimiting somatic medical intervention from compulsory psychiatric 
interventions. In other words, in order to answer when assessment of capacity 
is required for somatic medical interventions, we need to ensure that the rules 
for somatic medical intervention, but not the rules for compulsory psychiatric 
interventions are applicable. If the rules on compulsory psychiatric care set 
procedures for capacity assessment different from assessment in somatic care, 
the psychiatric tests for capacity will not be investigated.  

Another delimitation of this study concerns the breadth of the human rights 
law analysis. I have chosen to confine the analysis to the human rights treaties 
of the UN and the CoE. This choice is due to the fact that both systems 
establish human rights law standards for all the selected national jurisdictions. 
A number of human rights instruments have been created under the auspices 
of the UN and the CoE. In this thesis, the core instruments of these legal orders 
will be analysed, as they have a function of the standards applicable to the 
studied states, and are directly relevant to the aim and the tasks of the book. 
The main focus of the thesis will be on the UN Convention on the Rights of 
the Persons with Disabilities (hereafter – the CRPD); the UN International 
Covenant on Economic, Social and Cultural Rights (hereafter – the ICESCR) 
and the International Covenant on Civil and Political Rights (hereafter – the 
ICCPR); the CoE Convention for the Protection of Human Rights and 
Fundamental Freedoms (hereafter - ECHR); the CoE Convention for the 

                               
83 See further clarification as to the tasks that this research addresses on the micro level in 
section 1.7.4 and 1.9. 
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Protection of Human Rights and Dignity of the Human Being with regard to 
the Application of Biology and Medicine: Convention on Human Rights and 
Biomedicine (hereafter - Biomedicine Convention); and the CoE European 
Social Charter (revised) (hereafter - ESC). Soft law instruments such as 
Recommendation No. R (99) 4 by the Committee of Ministers on principles 
concerning legal protection of incapable adults, are seen as tools for 
interpretation if they can be used for this purpose in accordance with the 
methods of interpretation.84  

As a general rule, capacity assessments do not necessitate detention. 
However, in some situations it is possible that assessments will be combined 
with deprivation of liberty. Lawfulness of deprivation of liberty is not a part 
of the research aim and the safeguards against deprivation of liberty will not 
be analysed within this project.  

European Union law and private international law are excluded from the 
scope of this study. Cross-border relationships that can occur if a patient is a 
citizen or resident of another state are not considered. Another factor is that 
not all the jurisdictions of this study are member states of the European Union, 
and the competence of the Union on the topic studied here is limited.85 

Furthermore, discrimination is one of the recurring themes of this book. 
The investigation of discrimination within the international law and national 
legal systems is limited to discrimination on the grounds of disability or 
health, or both. By this I mean that discrimination on the basis of sex, race or 
religion is not the focus of the discussion in this work.  

This study primarily relies on materials published before 1 April 2018. 
Materials available after that date were used only in exceptional 
circumstances. 

                               
84 See section 3.1.2 on the methods of international human rights law interpretation. Many of 
the current soft law instruments predated the international hard law; they can conflict with hard 
law, and set different standards of protection.  
85 The competence of the European Union in this area is a potentially interesting research topic. 
The main object of this inquiry – capacity to consent to or refuse medical intervention – does 
not belong to the Union’s competence at the time of writing. The Charter on the Fundament 
Rights of the EU contains a number of provisions that are related to the current inquiry, such as 
right to life, right to physical and mental integrity, right to private life, non-discrimination etc. 
Yet, Article 51 Charter does not alter the scope of the competences. In addition, the UN 
Convention on the Rights of the Persons with Disabilities was ratified by the Union, and the 
Union has obligations to implement, but in the areas of the Union’s competence. However, 
influence of the European Union law on anti-discrimination legislation of the member states is 
notable, in particular in Sweden and England. Consolidated version of the Treaty on the 
Functioning of the European Union [2012] OJ C 326 Article 4.2; Charter of Fundamental Rights 
of the European Union [2012] OJ C 326 Articles 1–4, 6, 7, 20–21, 35, 38 and 51; European 
Commission on the implementation of the UN Convention on the Rights of Persons with 
Disabilities (CRPD) by the European Union, Report, 5 April 2014, paras 16–17 and 30–31. On 
limitations of the Charter on the Fundament Rights of the European Union and potential of the 
European Union law to develop in the area of mental health, see Hervey, T K, and McHale, J 
V, Health Law and the European Union, pp. 434–436; McHale, J V, Mental Health Law and 
the EU: The Next New Regulatory Frontier?, pp. 619, 627 and 633–635. 
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1.6 Previous research 
Many scholars from different research fields have contributed to the 
development of the concept of competence as an element of a valid consent or 
refusal. Within the legal orders studied in this book, the scope and depth of 
previous research conducted differs extensively. This section provides a 
general overview and several examples of the legal research that contributed 
to this thesis. 

British legal scholars have studied intensively the notion of competent 
consent to – or refusal of – medical treatment as well as the content of the 
abilities that constitute mental capacity. The monograph of Donnelly is 
devoted  to a  critique of the legislation of England and Wales concerning 
assessing mental capacity for making healthcare decisions and compulsory 
mental health treatment.86 Series, in her doctoral thesis in law, examines the 
enforcement mechanisms of the English and Welsh Mental Capacity Act 
2005, and criticises that Act for not fulfilling its main purpose – the 
empowerment of persons. The author centres mainly on so-called welfare 
decision-making that includes making decisions in healthcare.87 Bartlett has 
written a number of monographs and articles that discuss capacity as an 
element of valid consent or refusal, the human rights of persons with mental 
and intellectual disabilities, and principles of the capacity assessment 
procedure.88 The researchers of the Essex Autonomy Project, who have been 
working on the intersection of law, philosophy and psychiatry, have written a 
number of reports and articles about decision-making capacity (in particular, 
within healthcare), the notion of mental disorder, and correspondence of the 
perception of the English legislator on mental capacity to the philosophical 
theories on autonomy.89 There are many other authors who have worked 
                               
86 Donnelly, M, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits 
of Liberalism. 
87 Series, L, The Mental Capacity Act 2005 and the Institutional Domination of People with 
Learning Disabilities. 
88 Bartlett, P, Implementing a Paradigm Shift: Implementing the Convention on the Rights of 
Persons with Disabilities in the Context of Mental Disability Law, pp. 169–180; Bartlett, P, A 
Mental Disorder of a Kind or Degree Warranting Confinement: Examining Justifications for 
Psychiatric Detention, pp. 831–844; Bartlett, P, Blackstone’s Guide to the Mental Capacity Act 
2005; Bartlett, P, The Test of Compulsion in Mental Health Law: Capacity, Therapeutic Benefit 
and Dangerousness as Possible Criteria, pp. 326–352; Bartlett, P, Good Act, Poor 
Implementation: The Report of the House of Lords Post-Legislative Scrutiny Committee on the 
Mental Capacity Act 2005, p. 157; Bartlett, P, Lewis, O, and Thorold, O, Mental Disability and 
the European Convention on Human Rights; Bartlett, P, ‘The Necessity Must Be Convincingly 
Shown to Exist’: Standards for Compulsory Treatment for Mental Disorder under the Mental 
Health Act 1983, pp. 514–547. 
89 Martin, W, Mental Capacity, Value Neutrality and the Challenge of Hyperautonomy 2013; 
Martin, K, Using Capacity Assessments to Maximise Individuals’ Autonomy: What Information 
Might Assist a Tribunal?, p. 20; Martin, W, and Hickerson, R, Mental Capacity and the Applied 
Phenomenology of Judgement, Essex Autonomy Project 1/6 2011; Owen, G S, et al., Mental 
Capacity and Decisional Autonomy: An Interdisciplinary Challenge, pp. 79–107; Freyenhagen, 
F, Personal Autonomy and Mental Capacity, pp. 465–467 ; Freyenhagen, F, and O’Shea, T, 
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intensively on the issues of assessment of capacity to make healthcare 
decisions; for instance, Fennell,90 Herring,91 Richardson92 and Ruck Keene,93 
to name a few. 

Swedish legal academic scholars have been working steadfastly on 
questions concerning the relevance of capacity to make healthcare decisions, 
both in general healthcare settings and in compulsory mental health treatment. 
Rynning, in her doctoral thesis in public law, discusses the elements of valid 
consent and, in particular, the notion of competence in Swedish law.94 This 
author has also written a number of articles about the status of the patient, 
including an article about the legal protection of adults who are unable to 
decide about their health.95 Kindström Dahlin, in her doctoral thesis in public 
law, provides an overview of the problems of Swedish law concerning a 
competent consent by persons with mental disorders. She also describes the 
problems of the Swedish legal system related to inability to consent to 
compulsory psychiatric care – and contributes to the development of an 
understanding of the legal concept of serious mental disorder.96 The works of 
Vahlne Westerhäll are also devoted to patients’ rights in Sweden, 
delimitations between compulsion and voluntary care, and the regulation of 
those issues related to suicide.97 Wahlberg, in her doctoral thesis in 
                               
Hidden Substance: Mental Disorder as a Challenge to Normatively Neutral Accounts of 
Autonomy, pp. 53–70; Owen, G S, et al., Decision-Making Capacity for Treatment in 
Psychiatric and Medical in-Patients: Cross-Sectional, Comparative Study, pp. 461–467; 
Szerletics, A, and O’Shea, T, Deprivation of Liberty and DoLS, Essex Autonomy Project 2012; 
O’Shea, T, Critics of Autonomy, Essex Autonomy Project 2012. 
90 Fennell, P W H, Mental Health: Law and Practice; Gostin, L, et al., Principles of Mental 
Health Law and Policy; Fennell, P W H, and Khaliq, U, Conflicting or Complementary 
Obligations? The UN Disability Rights Convention, the European Convention on Human 
Rights and English law, pp. 662–674. 
91 Herring, J, Losing it? Losing What? The Law and Dementia, pp. 3–29; Herring, J, Medical 
Law and Ethics; Herring, J, Entering the Fog: On the Borderlines of Mental Capacity, pp. 
1619–1649; Herring, J, and Foster, C, Please Don’t Tell Me, pp. 20–29; Herring, J, and Wall, 
J, Autonomy, Capacity and Vulnerable Adults: Filling the Gaps in the Mental Capacity Act, pp. 
698–719. 
92 Richardson, G, Mental Capacity at the Margin: The Interface Between Two Acts, pp. 56–77; 
Richardson, G, Mental Capacity in the Shadow of Suicide: What Can the Law Do?, pp. 87–
105; Richardson, G, Mental Disabilities and the Law: From Substitute to Supported Decision-
Making?, pp. 333–354; Richardson, G, The Impact of the Human Rights Act 1998 on Mental 
Healthcare, pp. 67–68. 
93 Ruck Keene, A, et al., A Brief Guide to Carrying out Capacity Assessments, Thirty Nine 
Essex Street 2014; Ruck Keene, A, Bartlett, P, and Allen, N, Litigation Friends or Foes? 
Representation of ‘P’ before the Court of Protection, pp. 333–359 ; Ruck Keene, A, Is Mental 
Capacity in the Eye of the Beholder?, pp. 30–39. 
94 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
277–316. 
95 Rynning, E, Rättssäkerhet och rättsskydd i vården av icke beslutskompetenta vuxna, pp. 267–
301. 
96 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer pp. 152–165, 182–
184 and 190–193. 
97 The author has published more than 300 articles, monographs, and book sections on the rights 
of patients, mental health law and social law in general. Only the works of the utmost 
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jurisprudence and philosophy and subsequent works analyses the relationship 
between the legal questions and evidence from the natural sciences, including 
medicine.98 Odlöv and Fridström Montoya in their doctoral theses and 
Fridtröm Monoya subsequent monograph analysed history and modern 
understanding of deprivation of capacity to act, as well as legal consequences 
of deprivation capacity to act.99 Questions on whether capacity assessment 
procedures in healthcare are required by Swedish law, and based on what 
criteria the assessment must take place, have not been explicitly addressed 
prior to this research.100 

In Russia, the issue of capacity assessment in healthcare remains under 
investigation. To the best of my knowledge, there are very few articles 
discussing or acknowledging the need for capacity assessment in healthcare. 
Argunova and Bartenev are the authors that have started the discussion about 
international human rights law within the Russian legal system, calling for a 
critical assessment of mental health and general healthcare legislation and 
practice.101 However, several monographs are devoted to the notion of legal 
                               
importance for this thesis are named here. Vahlne Westerhäll, L, Suicidnärhet – medicinsk vård 
och behandling i ett rättsligt perspektiv; Vahlne Westerhäll, L, Tvång, proportionalitet och 
likhet vid öppen psykiatrisk tvångsvård – Är lagstiftningen om öppen psykiatrisk tvångsvård 
rättssäker?, pp. 827–844; Vahlne Westerhäll, L, Patienträttigheter. 
98 Wahlberg, L, et al., Rättslig prövning av skälen för sluten psykiatrisk tvångsvård – bör 
domstolarna lita på den medicinska expertisen?, pp. 629–646; Persson, J, and Wahlberg, L, 
Vår erfarenhet av beprövad erfarenhet: några begreppsprofiler och ett verktyg för precisering, 
Läkartidningen 1/12 2015; Wahlberg, L, and Persson, J, Importing Notions in Health Law: 
Science and Proven Experience, pp. 1–26 ; Wahlberg, L, Konceptuella komplikationer i 
gränslandet mellan juridik och medicin: fallet vetenskap och beprövad erfarenhet, pp. 47–57; 
Wahlberg, L, and Sahlin, N-E, Om icke vedertagna behandlingsmetoder och kravet på 
vetenskap och beprövad erfarenhet, pp. 45–66; Wahlberg, L, Legal Ontology, Scientific 
Expertise and the Factual World, pp. 49–65. 
99 Odlöw, T, Ställföreträdare för vuxna: kamrer eller handledare?; Fridström Montoya, T, 
Leva som andra genom ställföreträdare – en rättslig och faktisk paradox; Fridström Montoya, 
T, Homo juridicus: Den kapabla människan i rätten. 
100 Broström, Johansson and Mattsson analysed who can provide valid consent to be a 
participant in biomedical research (which falls outside the scope of this thesis, as noted in 
section 1.5). This thesis has a focus on somatic care, where different rules may be established. 
Broström, L, Johansson, M and Mattsson, T, Vilka personer saknar förutsättningar att ge- 
informerat samtycke till att delta i forskning? En rättslig och etisk diskussion rörande 
etikprövningslagens regler och tillämpning, pp. 174 ff. 
101 Аргунова, Ю Н, Институт недееспособности: первые шаги реформы 
законодательства. Поддержка позиции НПА России Конституционным Судом РФ, 
Независимый Психиатрический Журнал 31/5 2011; Аргунова, Ю Н, Уроки 
конституционности: недееспособность, Независимый Психиатрический Журнал 29/6 
2009; Аргунова, Ю Н, О согласии недееспособного лица на участие в клинических 
исследованиях: коллизии правового регулирования, Независимый Психиатрический 
Журнал 29/3 2010; Аргунова, Ю Н, Замечания и предложения по проекту федерального 
закона “Об основах охраны здоровья граждан в Российской Федерации”, Независимый 
Психиатрический Журнал 15/9 2010; Бартенев, Д Г, Автономия воли недееспособного 
гражданина в решении социальных и медицинских вопросов, Независимый 
Психиатрический Журнал 31/5 2011; Бартенев, Д Г, Реализация международных 
стандартов в сфере недееспособности и опеки в странах Восточной Европы, 
Независимый Психиатрический Журнал 25/12 2009. 
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capacity within Russian law, and mental disorder as a barrier for being 
recognised as a subject under the law. The doctoral theses of Debolskiy,102 
Klimov,103 Orlova104 and Shepel105 concentrate on these issues. Another 
important dissertation compares and classifies approaches to legal capacity. 
This thesis was written in 1879 by the Russian legal scholar, Slonimskiy, and 
the findings were discussed in section 1.3.5.106 However, the issues regarding 
making healthcare decisions were not addressed in the book and the material 
is outdated. Questions on when capacity assessments are required, and what 
criteria must be used to assess them within somatic healthcare in Russia, have 
not been studied prior to this book. 

The substance of human rights law requirements with respect to capacity 
assessment procedures – the balance between protection and self-
determination – is a modern and vehemently-debated issue where a number of 
scholars make a stand. Arstein-Kerslake,107 Dhanda,108 Flynn,109 Kayes,110 

                               
102 Дебольский, Н Н, Гражданская дееспособность по русскому праву до конца XVII века. 
103 Климов, В А, Клинико-социальные критерии дее- недееспособности лиц, находящихся 
под диспансерным наблюдением. 
104 Орлова, О Б, Дееспособность физических лиц в российском гражданском праве. 
105 Шепель, Т В, Деликт и психическое расстройство: цивилистический аспект. 
106 Слонимский, Л З, Умственное расстройство, его значение в праве гражданском и 
уголовном. 
107 Arstein-Kerslake, A, An Empowering Dependency: Exploring Support for the Exercise of 
Legal Capacity, pp. 1–16; Flynn, E, and Arstein-Kerslake, A, Legislating Personhood: 
Realising the Right to Support in Exercising Legal Capacity, pp. 81–104; Flynn, E, and Arstein-
Kerslake, A, The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?, pp. 124–143. 
108 Dhanda, A, Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or 
Lodestar for the Future, pp. 429–462; Dhanda, A, Constructing a New Human Rights Lexicon: 
Convention on the Rights of Persons with Disabilities, pp. 43–61. 
109 Flynn, E, Disabled Justice?: Access to Justice and the UN Convention on the Rights of 
Persons with Disabilities; Flynn, E, and Arstein-Kerslake, A, The Support Model of Legal 
Capacity: Fact, Fiction, or Fantasy?, pp. 124–143; Flynn, E, and Arstein-Kerslake, A, Equal 
Recognition Before the Law: Exploring a Support Model of Legal Capacity, Equality: Are We 
There Yet?, The Kent Critical Law Society Conference at the University of Kent 10/3 2012. 
110 Kayess, R, Sands, T, and Fisher, K R, International Power and Local Action – Implications 
for the Intersectionality of the Rights of Women with Disability, pp. 383–396; Kayess, R, and 
French, P, Out of Darkness into Light? Introducing the Convention on the Rights of Persons 
with Disabilities, pp. 1–34. 
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Lawson,111 Lewis,112 Nilsson,113 Weller114 and many others have made important 
contributions to understanding the international human rights law 
requirements with respect to persons with mental and intellectual disabilities. 

The overview of the legal academic literature indicates that the focus of the 
legal research is mainly either on the national law (predominantly on England) 
or international human rights law, with some exceptions.115 To the best of my 
knowledge, this is the first legal study devoted to evaluation and comparison 
of the procedures for capacity assessments in healthcare in England, Russia 
and Sweden based on consistency scientific knowledge and compliance 
human rights standards. 

1.7 Approaches and perspectives 

1.7.1 Introductory comments 
In section 1.7 my choice of perspectives and approaches for answering the 
research questions is presented. There are three main methodological 
approaches used in this book. These are use of the knowledge from other 
disciplines in legal context (section 1.7.2), legal doctrine (section 1.7.3), and 
comparative law (section 1.7.4). The use of these approaches is explained 
below. Even when an agreement concerning the method of interpretation of 
                               
111 Lawson, A, Disability and Employment in the Equality Act 2010: Opportunities Seized, Lost 
and Generated, p. 359–383; Lawson, A, The UN Convention on the Rights of Persons with 
Disabilities and European Disability Law: A Catalyst for Cohesion, pp. 81–110; Lawson, A, 
and Gooding, C, Disability Rights in Europe: From Theory to Practice. 
112 Lewis, O, Protecting the Rights of People with Mental Disabilities: The European 
Convention on Human Rights, pp. 293–320; Lewis, O, Advancing Legal Capacity 
Jurisprudence, pp. 700–714; Bartlett, P, Lewis, O, and Thorold, O, Mental Disability and the 
European Convention on Human Rights. 
113 Nilsson, A, Minding Equality: Compulsory Mental Health Interventions and the CRPD; 
Nilsson, A, Who gets to decide? Right to legal capacity for persons with intellectual and 
psychosocial disabilities, Council of Europe 20/2 2012; Nilsson, A, Objective and Reasonable? 
Scrutinising Compulsory Mental Health Interventions from a Non-Discrimination Perspective, 
pp. 459–485. 
114 Weller, P, The Convention on the Rights of Persons with Disabilities and the Social Model 
of Health: New Perspectives, pp. 74–83; Weller, P, Informed Consent, Incapacity and the 
CRPD: Human Rights Perspective on the Right to Consent, 2nd World Congress on Adult 
Guardianship, Melbourne, Australia 16/10 2012; Weller, P, Reconsidering Legal Capacity: 
Radical Critiques, Governmentality and Dividing Practice, pp. 498–518. 
115 See e.g. a brief overview in a form of table of the legislation of Ireland, Scotland and 
Northern Ireland, California, British Columbia, New South Wales and New Zealand. Szerletics, 
A, International Legal Comparison (MHA/MCA), Essex Autonomy Project 12/5 2011. A 
Swedish comparative report discussing the systems of capacity assessments in different 
countries was recently presented calling for new legislation in healthcare. SOU 2015:80. 
Overviews were presented in the reports of different non-governmental organisations 
worldwide; see e.g. European Union Agency for Fundamental Rights, Report on Legal Capacity 
of Persons with Intellectual Disabilities and Persons with Mental Health Problems, 29 July 
2013. However, these works are rather overviews, than proper analysis of the domestic legal 
orders or comparative legal studies. 
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the legal sources is reached, legal researchers can arrive at different outcomes, 
depending on the choice of perspectives. The function of section 1.7 is to 
explain my choice of perspectives and methods for answering the research 
questions. Section 1.7 provides only a general overview of the approaches. 
Since this thesis addresses a number of methodological issues, I have decided 
to provide a more concrete guidance concerning the hierarchy of sources and 
methods of their interpretations in each chapter. This choice serves the 
purpose of facilitating comprehension of the book to those readers interested 
in specific legal systems. Questions of hierarchy and relevance of sources of 
law are addressed in each chapter that describes a specific legal order in 
sections 3.1.2, 4.1.2, 5.1.2, and 6.1.2. A more detailed guidance on usage of 
sources from other disciplines is given in sections 2.2.1 and 2.3.1. 

1.7.2 Multidisciplinarity in the analysis: perspective, approach 
and materials 
In section 1.1 I chose two standards to be used for the evaluation of the 
national law in the studied jurisdictions. One of these standards is consistency 
with scientific knowledge of the decision-making process. In this section it 
will be explained what I mean by consistency with scientific knowledge. I 
shall also clarify how the conclusions from other disciplines have been sought 
and used in this thesis.  

Some legal rules demand drawing conclusions or defining notions that legal 
systems themselves are not able to draw or define. In such cases legal systems 
can decide to seek out conclusions or definitions from other domains with the 
aim of using them in the legal context. These situations will be referred to in 
the thesis as readdressing. For example, legal systems can assume that they 
are unable to determine how to assess decision-making abilities and readdress 
this issue to medicine for the purposes of using conclusions of medicine in law 
(see section 1.3.4). Other legal systems may choose not to readdress the issue: 
they may assume that legal experts alone can determine decision-making 
capacity.  

When a legal system demands conclusions or definitions from other 
disciplines, and attempts to use them, certain problems may occur. One 
example of such problems is that law may demand conclusions from other 
disciplines, but the definitions in the question that law asks and in the provided 
answer do not coincide. The problems can lead to situations where the law 
reaches conclusions from incorrect premises, justifying them because they are 
based on science. My assumption in this thesis is that if the law readdresses 
the questions to other domains it should draw conclusions appropriately. If the 
law does not use conclusions or definitions appropriately, it risks undermining 
its own legitimacy and effectiveness. 
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As mentioned in section 1.1, the standard of consistency with scientific 
knowledge of the decision-making process will be used in this thesis for the 
evaluation and comparison of the national legal systems in question. This 
standard will be applied only in those situations where law readdresses the 
issues to other disciplines. I therefore do not state that law in all possible 
situations should unequivocally abide by scientific knowledge. What I mean 
by consistency with scientific knowledge is that law’s assumptions about the 
facts or values used for conclusions or definitions are the same as the 
assumptions or conclusions of science. Consistency implies that the usage of 
conclusions or definitions from science has been appropriate: the scientific 
conclusions or definitions can be used to answer the questions that law 
readdresses. On the other hand, inconsistency can be explained thus: when the 
law’s assumptions about the facts or values is different from the assumptions 
or conclusions of science. This standard can be exemplified. Let us assume 
that the starting point in law is that only those persons suffering dementia are 
unable to make decisions, and that questions about decision-making 
incapacity should be answered by medicine. However, science may associate 
not only dementia but a number of other conditions, such as anorexia, 
depression or diabetes with certain deficient abilities. It might be that science 
indicates that dementia can cause absence of the relevant ability in 
combination with other factors, such as absence of appropriately provided 
information, stress, brain damage to a certain degree or a combination of 
dementia with some diseases. In this hypothetical case the scientific 
conclusions include more factors than the legal assumption, and the legal 
assumption is inconsistent with the scientific conclusions. It is also possible 
that so far science has no knowledge about the influence of dementia on a 
certain ability. In the latter example scientific and legal knowledge are also 
inconsistent with each other. Since the law has chosen to readdress the 
question to other disciplines and attempts to use the conclusions (as is the case 
with capacity assessment, see section 1.3.4), such inconsistency can be 
problematic. The problems that occur are, in particular, the incorrect 
application of knowledge that can undermine trust in the law, leading to the 
ineffectiveness of law, and the wasting of resources of a society for an 
expertise that is not used appropriately. In this thesis I shall search for such 
inconsistencies between law and science as to the decision-making process 
and problematise them. 

The research questions and tasks formulated previously (see sections 1.1 
and 1.3.4) call for the comparison of scientific knowledge with the valid law. 
For this task, sources from medicine, psychology, and neuroscience are 
used.116 These sources will be utilised to provide information about the 
scientific assumptions and conclusions (referred to above) – namely, 
information about those factors that can influence the decision-making 
                               
116 See also section 2.3.1 on the choice of relevant disciplines. 
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process, mental disorder and the state of knowledge concerning abilities to 
make healthcare decisions. 

It should be emphasised that this research centres on law and legal science, 
and the application of scientific knowledge in the legal context. This statement 
means that my intention is not to produce knowledge for medical science, 
psychology or neuroscience. Instead, already existing conclusions from the 
mentioned disciplines will be applied in the legal context. This research 
therefore cannot be characterised as being interdisciplinary; yet to some extent 
it can be viewed as multidisciplinary.117 

Since I have no competence in the relevant areas of science outside the field 
of law, I have studied articles from authoritative sources.118 This overview is 
made in order to understand the current state of knowledge from the 
mentioned earlier sciences (or put it differently, scientific assumptions and 
conclusions), and their relevance for law.  

Another discipline used in this thesis is pedagogics. This is rather an 
untraditional choice of a disciplinary domain for legal research. Pedagogics 
deals with the principles of conducting assessments, which are central to this 
study. The perspective of pedagogics provides clear and logical reasoning on 
those problems that can occur during any assessment, including capacity 
assessment. I acknowledge that it is impossible to draw any direct conclusions 
from the perspective of this discipline into the legal context: the law is not 
obliged to act as pedagogics proves to be reasonable. Yet this disciplinary 
domain serves as a helpful tool to check whether the capacity assessment 
techniques constructed by law are comprehensible from a patient’s 
perspective.119 

This thesis has been written within the research discipline of medical 
law.120 In some jurisdictions it is becoming customary for medical law to take 

                               
117 The situation of full integration of knowledge from the several disciplinary domains can be 
characterised as interdisciplinary research, whereas when integration did not occur as that of 
multidisciplinary. I consider that this study belongs to the disciplinary domain of law; however, 
due to the integration of medical knowledge in legal context it can also be considered as a 
multidisciplinary study. Repko, A F, Interdisciplinary Research: Process and Theory, p. 19; 
Stanton, C, et al. (eds), Pioneering Healthcare Law: Essays in Honour of Margaret Brazier, 
pp. 2–3; Gräns, M, Användningen av andra vetenskaper, p. 427. 
118 For the search of scientific literature (including meta-analyses) on decision-making process, 
I mainly used the National Center for Biotechnology Information Database 
(http://www.ncbi.nlm.nih.gov/), the Cochrane Collaboration (http://www.cochrane.org), but 
also the Uppsala University library searching platform 
(http://uu.summon.serialssolutions.com/). In addition, materials from the national agencies on 
the state of science have been used (such as Swedish Agency for Health Technology 
Assessment and Assessment of Social Services).  
119 For more detailed considerations about the use of pedagogics see sections 2.3.1 and 2.4. 
120 The subject of medical law is a topic of constant debate. The points of views of the research 
rarely coincide, even on the title of the field: the references to health law, healthcare law, 
biomedical law. However, the points of view of most researchers in medical law agree that 
relationships between patients and medical practitioners fall within the discipline (or 
jurisdiction) of medical law. Assessments of capacity to make healthcare decisions, surely, falls 
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the perspective of medical ethics into account.121 I acknowledge that many 
legal norms in healthcare relationships originated from norms of ethics and 
that ethics can be used to deliver critique to law. Taking the scope of this study 
into account, I have chosen to evaluate national law with the help of scientific 
knowledge and human rights law.122 I have confined the sources of medical 
ethics to practical guidelines that can be seen as soft law in some of the legal 
orders, and may imprint actual functioning of the norms. 

1.7.3 Legal doctrine 
In section 1.1, the main research questions are identified. The questions to be 
considered are: (I) what criteria must be used to assess the capacity within the 
legal orders of England, Russia and Sweden, and (II) when assessments of 
capacity to refuse – or consent to – somatic medical intervention are required 
within the selected national legal orders. The national legal systems in this 
study will be critically evaluated and compared based on their consistency 
with scientific knowledge and compliance with international human rights 
law. This choice of human rights law as an assessment standard for the 
national systems presumes delivering an answer to the question of what 
international human rights law on capacity assessment is. The formulation of 
the questions presupposes that delivering the answer based on the 
systematisation and interpretation of the national and international valid law. 
This method can be labelled as legal doctrine.123 As stated in section 1.7.2, this 
book is in law and legal science; by this I emphasise that this is an internal 
legal study. Thus, in this work, an analysis of what valid national and human 
rights law is will be conducted, and valid national law will be compared with 
and evaluated based on scientific knowledge about decision-making and valid 
human rights law.124 

                               
within such a definition. Veitch, K, The Jurisdiction of Medical Law: Medical Law and Ethics, 
pp. 13–15; Kennedy, I, and Grubb, A, Kennedy & Grubb Medical Law, p. 5; Hartlev, M, The 
raison d’être of Nordic Health Law, pp. 51–52; Bødker Madsen, H, Health Law as a Legal 
Discipline, pp. 77–78; Stanton, C, et al. (eds), Pioneering Healthcare Law: Essays in Honour 
of Margaret Brazier, p. 2; Brown, B, Introductory Note, pp. i–ii; Акулин, И М, and 
Микиртичан, Г Л, (eds), Правоведение: учебное пособие к занятиям по правоведению, pp. 
17–18; Мохов, A A, Медицинское право (Правовое регулирование медицинской 
деятельности), pp. 32–34. 
121 See e.g. Jackson, E, Medical Law: Text, Cases, and Materials, p. 2. 
122 Evaluation of whether national and human rights laws are ethical may, of course, be an 
interesting research topic on its own. 
123 See e.g. Peczenik, A, A Theory of Legal Doctrine, pp. 75–76; Westerman, P, Open or 
Autonomous? The Debate on Legal Methodology as a Reflection of the Debate on Law, pp. 89–
91; Jareborg, N, Rättsdogmatik som vetenskap, pp. 4–5; Nilsson, A, Enforcing Environmental 
Responsibilities: A Comparative Study of Environmental Administrative Law, pp. 50 and 52–
53; Sandgren, C, Är rättsdogmatiken dogmatisk?, p. 649. 
124 My understanding of the legal doctrine is also that it allows delivering critique to the legal 
order on the basis of national principles and legal norms (e.g. ordinary laws non-compliant with 
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As suggested in section 1.1, the evaluation of the national law will be built 
upon, in particular, compliance with international human rights law. The 
choice of criteria for evaluating the national legal systems indicates that in this 
book I consider that the obligations to comply with international human rights 
law prevail over national law.125 This choice of perspective may be 
characterised as the international human rights law-centred perspective.126 

The identification of valid law is made based on traditional methods (in 
particular, literal interpretation, teleological, systematic interpretation) and in 
accordance with hierarchy of legal sources in each of the jurisdictions studied. 
Naturally, there are always discussions concerning what sources are accepted. 
These discussions and conclusions differ from one jurisdiction to another. My 
views on accepted hierarchy of the sources and method of interpretation are 
explained in sections 3.1.2, 4.1.2, 5.1.2 and 6.1.2. Because of the extensive 
description of the applied sources and their hierarchy provided in the above 
mentioned sections, I shall not reiterate it in this section. As it will be visible 
from the materials in the chapters, I shall in this work study the interpretations 
of the legal norms provided by courts, medical experts, handbooks, guidelines, 
and other accessible material.127 In many situations, these materials could not 
be seen as a valid source for law interpretations according to the hierarchy of 
sources in a specific system. These materials are seen as being necessary for 
my understanding of the practice of interpretation of the foreign (to me) 
national legal orders. The other function of using these materials in the text is 
that of illustration. The materials, such as cases from courts, illustrate that 
problems deriving from often a dubious legal framework are real and have a 
significant impact on the lives of real people.  

                               
the constitutional principles can be criticised). See e.g. Westerman, P, Open or Autonomous? 
The Debate on Legal Methodology as a Reflection of the Debate on Law, pp. 92–93. 
125 International human rights law thus has a binary function: as an external standard, and as a 
source of law within the hierarchy prescribed by the national law.  
126 The national legal systems do not necessarily consider that the international human rights 
law requirements should prevail over domestic law (especially constitutional law). This issue 
is also discussed in sections 4.1.2, 5.1.2, and 6.1.2. 
127 The studied materials include, in particular, soft law. Soft law is understood as that of non-
formally binding instruments. These instruments can influence legal relationships in various 
ways, including indirect binding effects. As will be seen later, different soft law instruments, 
such as codes of practice in England, may have a binding force. The example of English codes 
of practices indicates that distinction between soft law issued by governmental agencies and 
hard law can be blurred. At the same time, due to the difference in application of soft law 
instruments, it is not possible to prescribe a common understanding of the importance of soft 
law instruments for all the jurisdictions covered in this research. Rynning, E, Legal Tools and 
Strategies for the Regulation of Chimbrids, pp. 81–82; Mörth, U, (ed), Soft Law in Governance 
and Regulation: An Interdisciplinary Analysis, pp. 1–3. 
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1.7.4 Comparative approach  
In section 1.1, it was explained that the overall aim of this research was to 
evaluate and compare when assessment of capacity to refuse – or consent to – 
treatment is required, and what criteria must be used to assess capacity within 
the national legal orders. Two standards for evaluation and comparison are 
applied: consistency with scientific knowledge on the decision-making 
process and compliance with UN and CoE human rights law. As is obvious 
from the aim, this research involves analysing the legal orders of the UN, the 
CoE, England, Russia, and Sweden. The aim requires comparison between the 
human rights legal orders on the one hand, and national jurisdictions on the 
other. This comparison can be designated as vertical and will be conducted in 
Chapters 4, 5, 6 and 7. The aim also requires comparing the UN and the CoE 
treaty systems (see Chapter 3) with each other, and the three national legal 
orders with one another (or horizontal comparison).  

Horizontal comparison of the national jurisdictions serves the main 
function of highlighting the difficulties experienced within three national legal 
orders, in particular, when they meet the selected standards (consistency with 
scientific knowledge and compliance with international human right law). The 
comparison explores the differences and similarities in solutions, and 
identifies problems of choosing specific approaches to capacity assessments 
by the national laws. These comparisons will be made along the way in part II 
and more specifically in Chapter 7. 

To answer the research questions, I have chosen to employ the method that 
can be called the functional comparative approach. By this, I mean that the 
focus of the thesis is on the functions of the normative system, its artefacts.128 
The approach calls for ensuring that the legal systems are studied in an 
acceptable manner. To conduct this research, I therefore need to confirm that 
the same function of the norm is studied within the selected legal orders. For 
this purpose, a so-called common point of departure (or tertium 
comparationis) is chosen to ensure that the object of the studies performs the 
same functions within various legal orders.129 As pointed out in sections 1.1 
and 1.2, the common point of departure chosen in this thesis concerns the 
questions when and based on what criteria adult patients must be excluded 
from deciding on their somatic medical interventions.130  
                               
128 See e.g. van Hoecke, M, Methodology of Comparative Legal Research, pp. 9 ff.; Gordley, 
G, The Functional Method, p. 107. 
129 Darpö, J, and Nilsson, A, On the Comparison of Environmental Law, p. 264; Taube, C, 
Constitutionalism in Estonia, Latvia and Lithuania: A Study in Comparative Constitutional 
Law, p. 18. 
130 To confirm the common point of departure, and explain the relations between the elements 
of valid consent or refusal, the national law on elements of consent and refusal will be analysed 
in sections 4.2, 5.3, and 6.4. As shown in section 1.2 the elements of valid consent can be 
interrelated. The sections ensure that assessment of competence that is studied fulfills the same 
function in different legal systems, and also explain how the lines between the elements are 
perceived in the national laws.  
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The functional comparative approach in combination with legal doctrine 
necessitates studying each legal order in accordance with the accepted 
hierarchy of sources and methods of law interpretation. The systems of legal 
sources and methods of law interpretation are different in the jurisdictions 
studied,131 and an explanation of the system of legal sources is provided at the 
beginning of sections 3.1.2, 4.1.2, 5.1.2 and 6.1.2 and serves to facilitate an 
understanding of the system.132 When discussing legal orders, it is also 
important to provide general guidance as to the legal remedies available and 
the actors that bear responsibility for assessments. This overview is the first 
descriptive step of comparison; it provides a background picture on the basic 
differences in the design of the systems. The overview is provided in sections 
4.1.3-4, 5.1.3-4, and 6.1.3-4.  

Previously in section 1.5 it was indicated that the answer to the research 
question of when assessment of capacity had two levels. It was explained that 
on the macro level, the task of the thesis was to investigate how the national 
legal orders delimit somatic medical interventions from compulsory 
psychiatric care. On the micro level, I shall assume that the delimitation 
between treatment rules has been made in favour of the somatic care rules. 
The question of when and if to assess capacity in somatic care is rather 
complex, and intersects with various areas of law, such as the constitutional 
protection of rights, special healthcare legislation and non-discrimination. It 
will be examined as to whether capacity assessment procedures are universally 
applicable, or can begin with respect to certain groups. As will be shown in 
sections 4.4 and 5.5, certain diagnostic markers such as mental disorder, are 
required to start capacity assessment. Furthermore, it will be questioned as to 
when the obligation to assess capacity arises. The validity of refusal of an 
assessment procedure or of not providing consent to it, will be also examined. 
The legal status of refusal or absence of consent can depend on the legal 
classification of capacity assessment procedures.133 It is also essential to 
clarify whether starting capacity assessment procedure with respect to persons 
with mental health problems is discriminatory. The questions about the micro 
level will be addressed, in particular, in sections 4.7-4.8, 5.9-5.10, and 6.6-
6.7. 

The research question based on what criteria capacity in the national 
jurisdiction must be assessed will be approached as follows. In the chapters I 
identify what are the recognised thresholds for exercising capacity to act in 

                               
131 For example, precedents and preparatory works have different relevance in the national 
systems studied in this research. 
132 In this dissertation I also explain the methods of obtaining medical knowledge. See sections 
2.3.1 and 2.3.3. 
133 By capacity assessments I mean evaluation of decision-making abilities that serve to 
determine the validity or invalidity of a patient’s decisions (see section 1.3.3). 
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healthcare that have been established and how these thresholds should be 
interpreted. This assignment is carried out in sections 4.4-4.6, 5.5-5.8, 6.4.5.134  

Due to existing differences in the way that capacity assessments are 
regulated, it is not always possible to address exactly the same questions to 
each of the jurisdictions. For instance, if the answer to the question as to when 
capacity can be evaluated is “never”, then exploration of the assessment 
criteria does not make sense. However, if the systems were similar, the need 
and interest in studying them would be absent.  

To avoid misinterpretation, the sources applied in this thesis are used in 
their original languages. I also use the official translations of the Acts 
(translated by the authorities), if they are accessible, to make sure that the 
language used is coherent. In cases where the official translations of the 
document (for example, the Constitution of the Russian Federation, the 
Instrument of Government) include ambiguous or misleading terms (for the 
purposes of this study) I have then used my own translation. The usage of 
sources in the language of the original is a helpful instrument for finding the 
conceptual differences between certain categories that may be translated into 
English identically, but, in fact, have different meanings. To ensure that the 
terms used preserve the meaning given in the original language and the 
original context, I shall provide a rather broad explanation of the terms. This 
in particular concerns the terms used to explain legal and decision-making 
capacity; sections 4.2.3-4.2.4, 5.2, and 6.2 serve to explain and analyse how 
these terms are used at national level.135 To avoid misunderstandings I also 
provide terms in brackets in the language of the original when they are 
mentioned for the first time, and when it facilitates understanding. When 
citations are needed, I provide my translation of a citation in the main text. 
The references to legal acts and decisions of the courts are provided in Russian 
and Swedish and translated into English in square brackets, which may help 
to find original sources of law. Translation of other sources used for the thesis 
(for example, journal articles or books) is not provided. 

                               
134 Some of the thresholds, such as absence of mental disorder, provide an answer to the 
question of when to assess capacity as well as on the basis of what criteria. However, in this 
thesis capacity assessment is defined as evaluation of decision-making abilities. For this reason 
the marker of mental disorder in this book serves to answer the question of when to assess 
capacity. 
135 Note also that the thesis contains an extensive analysis of what legal capacity means in the 
UN treaties. This analysis is presented in sections 3.2.1 and 3.2.2. 
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1.8 Remarks on language and miscellaneous 
terminology 
I acknowledge that ascribing classifications to people can have a very 
powerful effect. In this thesis, the terms ‘disabled person’ or ‘person with 
disabilities’, ‘mental disorder’, ‘a patient’, and so on may raise some concerns.  

In the disability rights movement, there is no agreement concerning the 
correct terminology. Some scholars argue for the use of so-called person-first 
language; namely, one should see a person first and refer to a ‘person with 
disabilities’ rather than a ‘disabled person’.136 Another approach considers that 
the wording ‘disabled person’ is more accurate since it emphasises that people 
are actually disabled by society.137 I sympathise with both approaches and will 
use terms ‘person with disabilities’ and ‘disabled person’ interchangeably. 

Another important piece of terminology relates to the terms ‘mental 
disability’, ‘psychosocial disability’ and ‘intellectual disability’, 
‘developmental disorders’ and ‘learning disability’. This thesis mostly refers 
to a wider group of people than to persons with mental disabilities or mental 
disorders. I acknowledge that psychosocial disability and intellectual 
disability both concern various difficulties, and people who experience them 
have different interests, needs at stake and are distinct groups. However, in 
the context of capacity assessment the legal systems I have studied mainly 
refer to a mental disability or mental disorder as terms that include both 
intellectual and psychosocial disabilities.138 In this book I refer to mental 
disorder and mental disability as a term encompassing both mental and 
intellectual disability unless the legal order specifically makes a distinction 
(as in Swedish and English compulsory mental treatment legislation). Where 
references are made to various editions of the International Classification of 
Diseases and Related Health Problems and the Diagnostic and Statistical 
Manual of Mental Disorders, the language of these documents will be used.  

In this work, I mostly use the word ‘patient’ (along with ‘person’) rather 
than ‘client’ or ‘consumer’, not to diminish the value of a personality in 
healthcare,139 but to emphasise the sphere of social relationships. I also use the 
                               
136 Disability is Natural, People First Language, Disabilityisnatural.com 24/3 2013; Series, L, 
The Mental Capacity Act 2005 and the Institutional Domination of People with Learning 
Disabilities, pp. 16 f. 
137 Egan, L, I’m Not A “Person with a Disability”: I’m a Disabled Person, XoJane.com 9/11 
2012. 
138 This is, however, not the case with the CRPD. Article 1 CRPD distinguishes between mental 
and intellectual disabilities. Note, also, that the legislation on the compulsory mental healthcare 
of England and Sweden distinguishes between the terms mental disorder and learning disability. 
However, such distinction is irrelevant for the assessment of mental capacity within the same 
jurisdictions. 
139 There is an ongoing debate on the terminology. Some authors consider that such word as 
‘patient’ diminishes the value of personality, as a person is seen only in the medical context. It 
is sometimes suggested to use instead the word ‘person’ or even ‘consumer’. The word 
‘consumer’, in my opinion, does not resolve the above mentioned challenge. Williams, S T, A 
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word ‘patient’ to acknowledge the language that dominates in the field of 
medicine and to avoid cluttering. 

I consider the terms ‘medical procedure’ and ‘medical intervention’ to be 
wider than the term ‘medical treatment’. In my understanding, the latter 
involves therapeutic effects, whereas medical procedures and interventions 
encompass non-therapeutic procedures provided by medical staff (for 
example, diagnosing). However, in this thesis I often use the wording medical 
treatment, even when there is no evident therapeutic effect of this, for the sake 
of language variety. 

In order to simplify the language, the wording ‘healthcare decision’ is often 
used, instead of ‘decision to refuse – or consent to – a medical procedure’ or 
similar. I acknowledge that healthcare decision is a wider concept than 
‘decision concerning a medical procedure’, but in this research these notions 
are used interchangeably and in the narrower sense.  

I occasionally use the term ‘self-determination’. In international human 
rights law, this term mainly refers to self-determination of peoples, the right 
that can be realised collectively. However, in this thesis, self-determination is 
to be understood as freedom to live in accordance with one’s choices.  

I also admit that terms translated from Swedish and Russian might not 
necessarily convey a precise translation. Choosing the correct terminology, 
which highlights the conceptual differences between the terms used in the 
research, represents a challenging task. In order to provide some clarification, 
I explain the terminology, and mention the terms in the original language in 
parentheses. 

1.9 Tasks and plan of the further study 
In section 1.1 the aim of the thesis was formulated as to evaluate and compare  

I. when assessment of capacity to refuse – or consent to – somatic 
medical intervention is required in England, Russia, and Sweden;  
II. what criteria must be used to assess capacity within the selected 
national legal orders.140  

Capacity assessments are defined as evaluation of decision-making abilities 
that have the purpose of determining the validity or invalidity of the patient’s 
decisions.141 Evaluation and comparison of the national legal orders will be 
conducted based on two standards: consistency with scientific knowledge of 

                               
Person, not a Patient: Words about the Words We Use, MinnPost 22/11 2013; Wing, P C, 
Patient or Client? If in Doubt Ask, pp. 287–289; Shevell, M, What Do We Call ‘Them’?: The 
‘Patient’ Versus ‘Client’ Dichotomy, pp. 770–771. 
140 The question can also be formulated thus: What mental abilities must be assessed by the 
legal systems to confirm that a person has a power to make valid somatic care decisions?  
141 See section 1.3.3. 
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the decision-making process, and compliance with the human rights law 
requirements.  

In the previous sections of the chapter, the content of the tasks that need to 
be fulfilled in order to achieve the overall aim have been elaborated; they will 
be developed even further in this section. In order to evaluate and compare 
when assessment of capacity is required (question I), based on the standards, 
the following research tasks are considered necessary for the book: 
1. to investigate and compare whether capacity assessment is relevant for 

decisions about somatic care in England, Russia and Sweden; to 
investigate what other thresholds apart from mental capacity are 
established by the national laws for somatic healthcare decisions; 

2. to study and compare how the national legal orders draw a distinction 
between somatic interventions on the one hand, and compulsory mental 
health interventions, on the other;142 

3. to investigate and compare when the obligation to assess capacity in 
somatic care arises; 

4. to analyse and compare the legal classification of capacity assessment in 
somatic care in England, Russia and Sweden; 

5. to examine and compare the legal relevance of refusal or absence of 
consent to capacity assessment procedures; 

6. to evaluate and compare whether starting capacity assessment procedures 
with respect to persons with mental health difficulties are discriminatory 
in the national and international human rights laws;143 

7. to explore the scientific conception of mental disorder and scientific 
knowledge about the role of mental disorder in the decision-making 
process; 

8. to evaluate whether the national law on when to assess capacity is 
consistent with scientific knowledge; 

9. to analyse and compare the legal status and protection granted against 
starting capacity assessments under UN and the CoE human rights law; 

10. to analyse and compare whether the obligation to assess capacity arises 
under UN and CoE human rights law; 

11. to evaluate whether the national law on when to start capacity assessment 
is compliant with international human rights law. 

I shall further refer to the numerical order of the tasks to remind us which tasks 
the analysis in the sections intends to fulfil (for example, I.2 refers to the 
research question I, task 2).  

To answer the research question what criteria must be used to assess the 
capacity within the national legal orders based on the selected standards 
(question II), calls for the performance of the tasks listed below: 

                               
142 Task I.2 answers the question of when to assess capacity on the macro level.  
143 Research tasks I.3-I.6 answer the question of when to assess capacity on the micro level.  
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1. to identify the legal goal of capacity assessment procedures (in other 
words, what the legal systems are interested in knowing about legal 
capacity to make healthcare decisions); 

2. to explore scientific knowledge about the decision-making process, 
including the criteria for evaluation of decision-making capacity; 

3. to analyse and compare the protection granted by international human 
rights law with respect to setting the criteria for invalidation of the 
patient’s decisions in healthcare; 

4. to analyse and compare what criteria for assessing decision-making 
capacity are set by the national laws of England, Russia and Sweden; 

5. to study who is assigned to assess capacity; 
6. to evaluate whether the criteria established by national law comply with 

the protection granted by UN and CoE human rights law; 
7. to evaluate whether national law on criteria for capacity assessment are 

consistent with scientific knowledge; 
8. to evaluate whether the national criteria for assessing decision-making 

capacity correspond to the legal goal of assessment. 

I find the following structure appropriate to fulfil the chosen aim and tasks. 
This dissertation comprises three parts and seven chapters. Part I of the thesis 
consists of Chapters 1-3. The presentation of the research topic, aim, the 
delimitations, approaches and sources are discussed in this chapter (Chapter 
1). Chapter 2 explains the methods of the sciences that deal with decision-
making and the current state of scientific knowledge on decision-making 
(tasks I.7 and II.2). Chapter 2 also provides the perspective of pedagogics on 
assessment, and sets the logical structure for reasoning on what the law needs 
to know on the capacity to make healthcare decisions (task II.1).144 Chapter 3 
analyses the legal orders of the UN and the CoE concerning the capacity to 
agree or refuse medical treatment. The chapter elaborates on three themes: 
self-determination (or protection against interventions, including capacity 
assessment; tasks I.9 and II.3), non-discrimination (tasks I.6 and II.3) and the 
protection of individuals with regard to challenging decisions (tasks I.9 and 
II.3).145 Each of these themes is discussed separately from the perspectives of 
the UN and CoE frameworks; the legal systems are also compared with one 
another. The chapter’s intention is to emphasise the conditions by which the 
national legal orders are supposed to abide. 

Part II of the thesis consists of Chapters 4, 5, and 6. Part II concentrates on 
the analysis of the national legal orders. The critique to the national legal 
orders based on the selected standards will be delivered. Part II aids in 
resolving tasks I.1-6, I.8, I.11, and II.4-8. The structure and addressed tasks 
of Chapters 4, 5 and 6 will be explained in introduction to each chapter. 

                               
144 Chapter 2 also aids in solving tasks II.5 and II.7. 
145 In Chapter 3 task I.6 are also elaborated. 



 64 

Though some repetitions will take place, they pursue pedagogical purposes, 
and hopefully, will facilitate reading of the text. 

Part III of the thesis is a conclusive discussion. This part consists of Chapter 
7, which synthesises the findings of the thesis, and compares the approaches 
chosen by the national laws. 

The summary of the thesis in Swedish is provided at the end of the book. 



 65

Chapter 2 Legal goal and medical knowledge 
in capacity assessment 

2.1 Introductory remarks 
In Chapter 1 two overarching research questions – what criteria must be used 
to assess capacity and when such assessments are required – were selected. To 
answer these research questions, a number of tasks has been identified. 
Chapter 2 addresses three of those tasks; namely, it 

• explores the scientific conception of mental disorder and scientific 
knowledge about the role of mental disorder in the decision-making 
process (task I.7); 

• identifies the legal goal of capacity assessment procedures (task 
II.1); 

• explores scientific knowledge about the decision-making process, 
including the criteria for evaluation of decision-making capacity 
(task II.2). 

There are two substantive parts to Chapter 2. The first part – section 2.2 – aims 
to identify the legal goal of capacity assessment procedures in somatic care 
and provides critical reflections on the formulation of the required abilities 
using framework from pedagogics. To aid in identifying the goal of capacity 
assessments in healthcare and critical ‘legal self-reflection’, the perspective of 
the educational sciences on assessment of students is used. I have no intention 
of stating that research on assessments in education must be fully transformed 
into assessments in healthcare. There are substantial differences, as well as 
some similarities between assessments of patient and student capacities. In 
section 2.2.1 I discuss what these difference and similarities are, and whether 
frameworks developed in pedagogics can be used in this research. In section 
2.2.2, with the help of the framework from educational sciences, I reflect upon 
and identify the legal goal of capacity assessment (task II.1). By legal goal I 
mean what it is that the legal systems are interested in knowing about with 
regard to the mental abilities that a patient must have for providing a valid 
consent (or refusal).146 Pedagogics also provide some insights on how 
assessors and the subjects of assessments perceive the abilities under 

                               
146 For more detailed explanation see section 1.3.4. 
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evaluation.147 In section 2.2.3 possible perceptions of the expected abilities 
from the standpoint of pedagogics are discussed. In this section the need for 
clarity in the formulation of abilities is underlined. The section will aid in 
further analysis in Part II of the thesis on whether the requirements for 
decision-making capacity assessments are formulated in a foreseeable manner 
for all of the actors.  

As stated in section 1.1, the legal systems studied will be evaluated based 
on their consistency with scientific knowledge. This assignment requires 
exploring the definitions and conclusions of sciences and will be realised in 
section 2.3, which forms the second substantive part of Chapter 2.148 In section 
2.3.1 the relevant fields of science and their methods are introduced. Section 
2.3.2 explores the scientific knowledge about mental disorder. There it is 
explained what diagnosing with mental disorder means within the sciences 
studied, and clarification is offered as to whether it is possible to draw a line 
between mental disorders and somatic (physical) disorders. The study 
continues in section 2.3.3 and 2.4. In section 2.3.3 I shall explore the scientific 
knowledge about the decision-making process (task II.2) and the role of 
mental disorders in decision-making (part of the task I.7).  

In section 2.4 I summarise the explorations and analysis in this chapter and 
evaluate the legal relevancy of the medical knowledge about mental disorder 
and the decision-making process. 

2.2 Legal relevance: lessons from pedagogics 
2.2.1 On similarities and differences of assessments of capacity 
of patients and students 
The main research questions of this book concern capacity assessment 
procedures – procedures during which the abilities to make healthcare 
decisions are evaluated. However, as was stated earlier, it might be unclear 
what it is that the legal systems are interested in knowing about the established 
legal thresholds to make healthcare decisions.149 Other disciplines also study 
the concept of assessment, especially pedagogics.150 The perspective of 
                               
147 Education, of course, is not the only science that deals with understanding and knowledge. 
The perspective of educational research is more suitable for this purpose than the perspectives 
of psychology, which is more concerned with the process of knowledge acquisition, or 
philosophy, which mainly investigates what knowledge is. Faden, R R, and Beauchamp, T L, 
A History and Theory of Informed Consent, p. 249. 
148 See section 1.7.2. 
149 See section 1.3.4. 
150 Note that the term ‘pedagogics’ is a subject of debate. Some refer to this area of knowledge 
as the science of education, educational science, educology, the science of teaching, and so on. 
To me the science of education seems convenient for conveying the meaning of the discipline; 
and contrasts between science, practice and art are straightforward. Pedagogics, on the other 
hand, is the term used for both the practice and science of education. Brezinka, W, Introduction: 
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pedagogics can provide a new stance for critically analysing the requirements 
and the goal for assessing capacity. 

The incentive behind this choice of the disciplinary perspective needs to be 
explained in more detail. To do so, I would like to illustrate similarities 
between assessments in learning and teaching considered by pedagogics and 
assessments of capacity during the process of obtaining valid consent or 
refusal. Both types of assessment have the same objective; namely, to 
determine whether patients or educands (hereinafter called the subjects of 
assessment, when describing both patients and educands) possess certain 
abilities at the level required.151 These evaluation procedures result in the 
opinions of assessors as to whether the subject of assessment possesses 
minimum skills for the required level of knowledge.152 

Despite some underlying similarities, equating the practical assessment of 
abilities in healthcare with those of education may not be always possible. It 
is important to point out that assessments in these fields are parts of larger 
processes that might not pursue the same aims.153 As shown in section 1.3.5, 
assessment of capacity in some legal systems (characterised as the Napoleon 
code systems) may be disconnected from the process of obtaining valid 
consent to, or refusal of, medical intervention.154 Though further discussion 
later in this thesis will regard assessments as being a part of the process of 
obtaining valid consent to – or refusal of – treatment, any conclusions based 
on educational perspectives must be drawn with care. Another important 
difference between the processes in healthcare and education lies in the 
principles that drive assessments. In education, a teacher may demand 
confirmation from students that certain information is true (for example, 
evolution of man from apes, rather than proceeding directly from God). 
Making such demands on patients is very problematic, as it contradicts the 

                               
Pedagogics, Science and Metatheory, pp. 1 ff.; see also Dewey, J, The Sources of a Science of 
Education, pp. 8–12. 
151 The citation from Bielby is reminiscent of the similarity: “In order for person A to be deemed 
competent to make decisions of type X, abilities E must be possessed to a necessary and 
sufficient level” (see also section 1.3.3). This is applicable both to the way capacity was defined 
earlier in Chapter 1 and assessments in education. Bielby, P, Competence and Vulnerability in 
Biomedical Research, pp. 17 and 32. 
152 In other words, assessments provide pass or fail results, which may be with various degrees 
of specification. I also assume that both teaching and learning activities and providing and 
obtaining medical information pursue the aim of acquiring a new, improved or extended outlook 
on the issue at stake (whether this issue is consent to, or refusal of, intervention, or anything 
else). Brezinka, W, Science of Education, p. 39. 
153 I perceive that assessments in healthcare are a part of the process of providing and obtaining 
valid consent or refusal, and assessment in pedagogy is a part of the teaching and learning 
process. 
154 As will be shown in Part II of this book, all the jurisdictions studied in this thesis require the 
assessment of abilities to make healthcare decisions. This is even the case with Russian law. 
See section 5.3.4. 
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foundations of medical law.155 In addition, in these types of assessment, the 
functions of actors may also differ. Educators are usually the ones who set the 
criteria for passing the course and control the process of learning at various 
stages. In assessment of capacity to act, assessors may or may not possess the 
same level of control at all stages of obtaining consent or refusal. 

The pedagogical perspective will be used in this book for the analysis of 
the goal and abilities that should be assessed. Though there is no legal 
obligation to follow the pedagogical way of reasoning concerning the 
assessment, pedagogics provide standpoints to reflect upon how participants 
can experience, and legislators can improve, capacity assessments. 

2.2.2 The goal of assessment processes: conceptual framework 
In modern pedagogics, the process of assessment is closely connected to the 
concept of constructive alignment or integrated course design.156 The thinking 
behind these concepts is that if an assessment is not connected with the goals 
of teaching and the learning process, and the teaching and learning activities 
conducted to reach such goals, it will be ineffective.157 Figure 1 (at the end of 
this section) illustrates the concept of constructive alignment. To explain 
what the concept means in more detail, Dee Fink suggests that, when 
designing a course, one should first determine the goals or learning outcomes 
of the process.158 After agreeing on the goals, according to Dee Fink, one has 
to answer the question of how the subjects of assessments are required to 
demonstrate that they have achieved those goals. To bridge the gap between 
the goals and the demonstration, certain positive actions should be taken by 
educators and the subjects of assessment.159 These positive actions in 
education are called teaching and learning assignments. Hence in pedagogics 
it is important to ask what should be done so that the subjects of an assessment 
perform well during its course.  

                               
155 One of the principles of medical law is that a patient may refuse treatment or seek another 
opinion, because the patient does not trust the doctor. It is also generally recognised that people 
with various convictions (such as sanctity of their blood for Jehovah’s Witnesses or a belief that 
God will help them) have a right to refuse interventions without further justification of their 
choices. See e.g. ECtHR, Jehovah’s Witnesses of Moscow v. Russia, application number 
302/02, Judgment of 10 June 2010, paras 85–88; Mockutė v. Lithuania, application number 
66490/09, Judgment of 27 February 2018, paras 119 and 123. 
156 The concept of constructive alignment was raised by Biggs, whereas the integrated course 
design is an invention of Dee Fink. Though the views of Biggs and Dee Fink differ on some 
issues, the three components of the course (learning outcomes or goals, assessment, and 
teaching/learning activities) are the same. Within the modern educational literature this view 
on the designing of a course prevails absolutely. 
157 See e.g. Biggs, J, Enhancing Teaching through Constructive Alignment, p. 360. 
158 These abilities may be stated in law, or the law, if it is permissible, can delegate to decide 
on their behalf to other actors, e.g. a healthcare practitioner.  
159 Dee Fink, L, A Self-Directed Guide to Designing Courses for Significant Learning, pp. 2 ff. 
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I shall now turn to the question of the framework’s applicability for the 
assessment of decision-making abilities to make somatic decisions. 
Assessments of capacity in healthcare are needed to demonstrate that patients 
can provide a valid consent or refusal. Thus capacity assessment should be 
aligned with the goal of providing consent or refusal, otherwise the assessment 
does not make sense. 

What goal do the legal systems pursue when introducing the necessity to 
obtain valid consent or refusal? Since I assume that the goal of obtaining valid 
consent/refusal and providing assessments should be aligned, the answer to 
this question also identifies the legal goal of capacity assessment. From the 
historical perspective, the possibility open to the patient to provide consent 
had the symbolic meaning of the patient being empowered to choose: 
previously it was healthcare practitioners who decided, but in the 20th century 
the paradigm shifted and the patient started to obtain the legal right to choose 
treatment.160 The legal right to make certain (predominantly labelled somatic) 
healthcare choices is clearly recognised in international human rights law,161 
and in all the studied legal systems.162 As discussed in section 1.2, in the 
modern legal systems, the right to decide over one’s own body depends on 
whether the patient concerned has been sufficiently informed; whether the 
patient possesses certain qualities (age, decision-making abilities); and where 
there is an absence of coercion. These considerations lead me to define the 
goal of valid consent or refusal for the purposes of this study as having a 
choice of what to do with one’s body.163 The legal systems grant the right to 
choose certain medical interventions to patients, when the legal systems 
conclude that patients have the necessary prerequisites for making a choice. 
Capacity assessments, as I thus argue, have the goal of checking whether 
patients have the abilities to make choices as to what to do with their own 
bodies. 

What does having a choice mean from a legal perspective? At this point, 
we can state that it is unclear; it depends on the legal system. As claimed in 
section 1.3.4, the legal systems often readdress the question as to capacity to 
other disciplinary domains. Some legal systems might rely (or attempt to base 
the legal conclusion) on the medical definition of what constitutes a choice. 
On the other hand, the legal systems may define – explicitly or implicitly – 
what choice is by themselves. We shall continue investigating the approaches 

                               
160 See e.g. Faden, R R, and Beauchamp, T L, A History and Theory of Informed Consent, pp. 
54–57; Beauchamp, T L, and Childress, J F, Principles of Biomedical Ethics, p. 121; Lowrance, 
W W, Privacy, Confidentiality, and Health Research, p. 67; Ghooi, R B, The Nuremberg Code 
– A Critique, p. 75; Kosta, E, Consent in European Data Protection Law, p. 117, see also 
Chapters 3-6. 
161 See sections 3.2, 3.5, 3.7.1 and 3.8. 
162 See Part II of the book. 
163 Having the choice as to what to do with one’s own body also includes the possibility of 
authorising others to do what the patient chooses. 
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of England, Russia and Sweden as to the definition of choice in Parts II and 
III of the thesis. 

Returning to the conceptual framework introduced at the beginning of this 
section, one needs to consider whether capacity assessments should be aligned 
with certain positive actions that enable patients’ choices. It is generally 
accepted that the healthcare provider and/or staff should take certain positive 
actions. Informing a patient about a proposed intervention is the activity 
required by law in order to enable the patient’s choice. Do the assessors have 
an obligation to align providing information with capacity assessment? In 
other words, are the assessors supposed to pose questions only about 
previously provided information? Though it is logical and necessary from the 
perspective of pedagogics, projecting this as an obligation for law might be a 
poorly-founded conclusion. Law is not bound by the findings of pedagogics. 
On the other hand, legal systems have certain expectations of patients’ 
abilities. The constructive alignment framework hints at asking whether such 
expectations are, in fact, reasonable.164 Chapter 3 contains an analysis of 
international human rights instruments to expand the substance of positive 
obligations for obtaining consent or refusal. Those positive actions are 
formulated not only as informing, but also as an obligation to support a person 
in exercising legal capacity.165 I believe that for further the evaluation of the 
national legal orders, it is most important to question whether or not such legal 
systems’ expectations are reasonable. 

 
Figure 1. Constructive alignment for assessing decision-making capacity in 
healthcare 

 

                               
164 We can also compare assessments of capacity to decide on medical treatment with other 
assessments authorised by the state. Assessment of the ability to drive a car, in my opinion, can 
be viewed as an example of aligned assessment. The state usually sets explicit demands as to 
how much teaching and learning hours of driving practice and theory that subjects of assessment 
must have. It is reasonably expected that driving schools will provide education, in particular, 
about car parking, driving in the city, or handling the car. 
165 See section 3.4.1. 

Goal 
(Choosing what to do with one’s 

body) 

Positive actions 
(Teaching and learning activities, 

informing a patient) 
Assessment 



 71

2.2.3 Perceptions of the required knowledge 
One of the research questions concerns itself with what criteria must be used 
to assess the capacity to make decisions about somatic medical interventions. 
In pedagogics, it has been pointed out that there are certain challenges in 
formulating expected abilities. In this section I shall reflect upon those 
challenges. These reflections have a service function for further analysis in 
Parts II and III of the thesis. They will allow a critical perspective for 
questioning whether criteria for assessments in the national legal orders are 
formulated in a foreseeable manner for all of the actors.166 

Pedagogics reflects upon how assessors and the subjects of assessments 
tend to think about the abilities required, and the ways to formulate particular 
requirements. As advice to assessors, scholars in education suggest that the 
goals should be formulated in active verbs that signal the desired level of 
abilities.167 To help assessors to formulate expectations, a number of 
classifications of learning outcomes have been constructed. In the pedagogical 
literature, references are often given to the revised Bloom’s cognitive 
taxonomy.168 The taxonomy does not provide an exhaustive list of abilities that 
one can possess. It suggests formulating aims as remembering, understanding, 
applying, analysing, evaluating and creating in an order of increasing 
complexity. Though the authors of this taxonomy provide informed 
descriptions, with examples of usage for each verb, many questions could 
arise about dubious interpretations. The authors acknowledge that each of the 
verbs may have various dimensions. The revised cognitive taxonomy 
suggested the following dimensions for each ability: factual knowledge, 
associated with knowledge of terminology or specific elements; conceptual 
knowledge, where knowledge of relationships between the elements of some 
process is relevant; procedural knowledge, where the subject of assessment is 
able to use methods or algorithms; and metacognitive knowledge, signifying 
knowledge about cognition, including one’s own cognition.169 One of the most 
problematic points is the absence of consensus on what understanding really 
means. In Bloom’s taxonomy, understanding functions rather like knowing a 
specific language that is used during conversation. Due to possible multiple 
interpretations and absence of clarity at the performance level, Biggs and Tang 
indicate that certain active verbs should be avoided when formulating learning 
goals. Such verbs include comprehend, understand, be aware of, demonstrate 

                               
166 The requirement of foreseeability derives from human rights law. For further analysis see 
sections 3.2.3 and 3.5.2. 
167 Elmgren, M, and Henriksson, A-S, Academic Teaching, p. 171. 
168 This taxonomy is one of the three so-called domains of learning classifications: cognitive – 
specific mental skills or knowledge; psycho-motor – physical and manual skills; and affective 
– related to attitudes, values and self. The taxonomies were created in the 1950s. The (Bloom’s) 
cognitive taxonomy related was revised in 2001. In the text I refer to the revised version of the 
taxonomy. Ibid, pp. 171–173. 
169 Krathwohl, D R, A Revision of Bloom’s Taxonomy: An Overview, p. 214. 
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understanding. This information indicates that various perceptions at the 
performance level may exist among assessors, and one needs to be very 
careful when identifying those requirements that are to be fulfilled during the 
process of assessment. 

Bloom’s taxonomy is particularly interesting for the subject at hand, as it 
allows us to reflect on the ways that legislators formulate the criteria for 
assessment of decision-making competence in healthcare. In analysing 
domestic legal systems, it becomes important to question whether the required 
result is straightforward and transparent for all parties involved in the 
assessment process. As shown in Part II, in the legal orders analysed in the 
book, understanding is one of the abilities assessed.170 The taxonomy indicates 
that we might perceive understanding the nature, effect, and purpose of 
proposed interventions very differently. Several examples may illustrate 
possible discretion in the expectation of a required level of understanding for 
the removal of an appendix. If one requires having factual knowledge, a 
patient would probably need to be able to explain the terms “appendicitis” and 
“laparoscopy”. If the requirement is to have conceptual knowledge, the patient 
is likely to be able to indicate how the operation might influence the body and 
its functions. If procedural knowledge is of concern, the patient will need to 
demonstrate knowledge as to how exactly the laparoscopy will be performed. 
Metacognitive knowledge might necessitate predictions of the patient, in 
particular, about one’s own emotions and reactions to laparoscopy.  

Discussion about the way understanding can be seen is not new in medical 
law and ethics. Faden and Beauchamp add another two important dimensions 
to how understanding can be regarded by various actors. They point out that 
understanding can be perceived to be propositional knowledge, or as a process 
of communication and comprehension. Understanding as propositional 
knowledge means knowing that fact A is true; for example: “I understand that 
I need medical treatment”, is: “It is my true belief that I need medical 
treatment.” In section 2.2.1, I also indicated that imposing the requirement of 
possessing propositional knowledge on patients is problematic, since it might 
contradict the principles of medical law (including human rights law 
standards).171 Understanding as a process of communication and 
comprehension, as opposed to propositional knowledge, does not require 
belief in certain facts. This type of understanding can be described with the 
help of the following phrase: “I understand a general meaning of information, 
but it does not mean that I believe that this information is true.”172 
Understanding as communication resembles the factual knowledge 
dimension, but indicates that this term is also ambiguous. The factual 
                               
170 In Sweden, assessing this ability has been proposed in Inquiry report SOU 2015:80, whereas 
in Russia and England assessment of understanding is part of the existing legislation. See Part 
II of the thesis. 
171 See supra note 155; see also sections 3.2.3 and 3.6. 
172 Faden, R R, and Beauchamp, T L, A History and Theory of Informed Consent, p. 250. 
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dimension of understanding can be seen as that of a basic awareness about the 
treatment situation173 or as the ability to articulate conceptually.174 

The previously-mentioned perspective of the science of education (and of 
medical law scholars) serves as a reminder that legislators need to attempt to 
be as explicit (and as pedagogical) as possible when describing the abilities 
required. Knowledge about the taxonomies described above may be helpful 
for the legislator in formulating more transparent thresholds, if these are 
indeed needed.  

2.2.4 Interim conclusions 
In section 2.2, I have discussed two problems of pedagogics linked to 
assessments: constructive alignment and perception of the required 
knowledge. Despite certain similarities between capacity assessments in 
healthcare and within education, the former system is not supposed to be 
subordinated by the principles of the latter.175 At the same time, the role of 
pedagogics may serve as a helpful reminder about the effectiveness of existing 
assessment capacity systems in healthcare. 

The concept of constructive alignment is a modern framework for 
reasoning about assessments. When discussing this framework, I raised a 
question about the goal of providing and obtaining valid consent to – or refusal 
of – treatment. I argue that the goal of providing consent is that of having a 
choice of what to do with one’s body. I also argue that capacity assessments 
have the same goal; namely, to assess whether an individual patient has the 
ability to choose what to do with his or her own body. Whatever it is that 
choice means, it is unclear so far. The legal systems may provide their own 
definition of choice, or they might adopt the definition of choice from other 
disciplines. In Parts II and III of the thesis I shall explore what definition of 
choice is embodied in the legal systems of England, Russia and Sweden. 

The concept of constructive alignment indicates that to bridge the gap 
between the goal of the process and assessment as such, certain positive 
actions (teaching and learning activities) should be performed. It is not 
possible to say that the same obligations necessarily exist in law. I have 
discussed that the domestic legal orders usually require positive actions in a 
form of providing medical information. Not too long ago, international human 
rights law imposed the obligation to support individuals in making decisions. 
I pointed out that the law has certain expectations of the patient’s “reasonable” 
abilities. Instead of raising the bar of the assessment, it should be more 

                               
173 Drane, J F, The Many Faces of Competency, p. 18. 
174 Drane, J F, Competency to Give an Informed Consent, Faculty.tru.ca 2013. 
175 See also section 1.7.2. 
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relevant to reconsider whether the expectations of legal systems are in fact 
reasonable and provide supportive means.176  

Furthermore, it was indicated that problems can occur in formulating the 
abilities that patients are required to demonstrate. Scholars in pedagogics have 
presented certain classifications of the abilities that one is required to achieve 
during a course. While discussing Bloom’s cognitive taxonomy, it was shown 
that verbs such as understanding, applying, and many others might have a 
variety of meanings and signify different aspects of knowledge. The result 
might lead to misunderstanding and an absence of transparency as to what the 
legislator considers to be the required knowledge. I conclude that it is 
important for the legal order to be as explicit as possible about the required 
levels of ability for capacity assessment. 

2.3 Medical knowledge about mental disorders and the 
decision-making process 

2.3.1 Relevant fields of knowledge 
In Chapter 1 I noted that the evaluation of possible thresholds for determining 
capacity to act is sometimes readdressed by law to medicine, psychology and 
neuroscience.177 The thinking behind such readdressing is that these 
disciplines might have certain systematised knowledge about human thought 
processes – knowledge that is limited or non-existent in law. In section 2.3.1 
these disciplines and their methods (in relation to their application for this 
book) will be introduced. 

Neuroscience is a relatively new interdisciplinary science that deals with 
studying the nervous system and brain. This branch of science applies a 
number of methods from various disciplines, such as psychology and 
neuroimaging. For the current research, neuroscience can shed light upon what 
is known about decision-making from life-science perspectives and, in 
particular, on whether evidence exists that people with mental disorders make 

                               
176 See also sections 3.2.2.2, 3.3.6 and 3.4.1 on the requirements of human rights law to provide 
support in exercising legal capacity. 
177 Notably, law might be eager to readdress the issues of capacity assessment to other 
disciplines. For instance, law might readdress the issue to philosophy, but none of the 
jurisdictions chosen does it explicitly. Psychology and neuroscience are sometimes perceived 
as being a part of another interdisciplinary science, cognitive science. Cognitive science, apart 
from psychology and neuroscience, also encompasses artificial intelligence, philosophy, 
anthropology, linguistics. It may be seen that the analysis in this chapter also includes findings 
from cognitive science, though not necessarily described in this way. Given the aim of the 
thesis, further exploration on other disciplinary domains that may shed light on the capacity 
assessments in healthcare is precluded. Thagard, P, Cognitive Science, The Stanford 
Encyclopedia of Philosophy 2014. 



 75

decisions differently from others (or if mental disorder is a reliable indicator 
of reduced decision-making abilities).178 

Other areas of knowledge relevant to this research are medicine and 
psychology. Psychology can be defined as an applied life science and practice 
that studies mental experience and behaviour.179 The main objectives of 
medicine are prevention, cure, and diagnosis of human diseases.180 Psychiatry 
– which deals with diagnosis, treatment and prevention of mental disorders – 
is considered to be one of the branches (specialities) of medicine.181 
Psychology and medicine can inform us about what mental disorder is and 
what it means to diagnose a certain mental disorder in a person.  

Medicine and psychology have scientific and practical dimensions. This 
means that as applied sciences, medicine and psychology produce new 
knowledge with the aim of increasing the effectiveness, for example, of 
preventing diseases or managing certain types of behaviour.182 Practice of 
medicine is the activity carried out by physicians during the process of 
diagnosis, treatment, and prevention of disease. Panda notes that though the 
principles of basic sciences are relevant and applied in medical science, the 
results obtained using the same methods can differ.183 One reasons for this 
difference is the diverse character of the objects dealt with in medicine.184 The 
knowledge about true causes for disorders, their treatment, and methods of 
diagnosis changes over time.  

Further in this chapter I find it not always essential to describe scientific 
findings of medicine, psychology or neuroscience as findings of three separate 
disciplines. I shall refer to the conclusions obtained from neuroscience, 
science of medicine and psychology as medical sciences or the sciences. 

                               
178 Neuroscience is also sometimes referred to in the legal literature as enabling 
communications with disorders of consciousness. The discussion about such communication 
becomes relevant in Chapter 4 due to specificity of the criteria for mental capacity formulated 
in English law. For more information, see section 4.5.5. Carrington, S, and Birns, J, 
Establishing Capacity in a Patient with Incomplete Locked-in Syndrome, pp. 19–20. 
179 Colman, A M, A Dictionary of Psychology 4th edn, Oxford University Press 2016. 
180 Martin, E, Concise Medical Dictionary 9th edn, Oxford University Press 2015. 
181 Ibid; Trivedi, J K, and Goel, D, What Psychiatry Means to Us, pp. 166–183. 
182 Some authors claim that medicine is both a basic and an applied science, but this debate lies 
beyond the scope of this thesis. Niiniluoto, I, The Aim and Structure of Applied Research, p. 5; 
see also Battista, R N, Hodge, M J, and Vineis, P, Medicine, Practice and Guidelines: The 
Uneasy Juncture of Science and Art, p. 879; Warsop, A, Art, Science, and the Existential Focus 
of Clinical Medicine, pp. 74–77. 
183 Panda, S C, Medicine: Science or Art?, pp. 127–138. 
184 Wahlberg clarifies that for making distinctions between certain entities sciences form 
assumptions about causal heterogeneity or homogeneity. Medicine mostly, but not exclusively, 
deals with macro-level entities that are less homogeneous than the micro-level entities dealt 
with by chemistry and physics. Wahlberg, L, Legal Questions and Scientific Answers: 
Ontological Differences and Epistemic Gaps in the Assessment of Causal Relations, p. 108. 
Note also that even within other sciences experimentation may produce different results through 
not having enough information about the variables, and not being able to fully control the 
experiment.  
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The functioning of a human being is extremely complex. Scientific 
knowledge about the causality (the relationship of causes and effects) is far 
from complete. Scientific research is typically not directed towards 
exploration of causal relations between individual instances. Put differently, 
sciences are not interested in how a concrete patient functions. Instead, 
sciences focus on causal relations between kinds (or groups);185 for example, 
how Alzheimer’s disease in patients of a certain age affects the remembering 
of information. Sciences use certain tactics to obtain knowledge about 
relations; one way to obtain evidence is to artificially isolate relevant relations. 
The problem, however, is that not all relations are possible to isolate with full 
control, and in isolation they may provide a distorted view of causality. Legal 
and ethical reasons also sometimes restrict the available possibilities for 
conducting such studies. The isolation is very problematic for understanding 
the functioning of mind and body. Another way to obtain the evidence is to 
analyse relations in a group. Analysing relations in a group can normally 
provide information about the strength (frequency) of relations between 
variables that occur within a specific group. It does not provide information 
about the relationship of cause and effect for a concrete individual, but about 
the statistically average member of a group.186 Both methods for obtaining 
knowledge provide a fragmented view of the world; a number of constraints 
make it impossible to capture an accurate picture of all causal relations.187  

When readdressing the question of whether the patient has a choice or the 
ability to decide in relation to other domains, we should be aware that the law 
might face difficulties in such a multidisciplinary discussion. In her doctoral 
thesis, Wahlberg provides a comprehensive analysis of the hindrances for law 
in using scientific information. She explains that the concern of law lies 
mainly in individual situations or behaviour.188 In the context of this research, 
the law would thus ask: did this attribute (for instance, mental disorder or pain) 
of this patient cause his or her inability to consent to – or refuse – medical 
treatment? This question necessitates showing causal relations between an 
attribute (of a specific patient due to mental disorder, or pain) and its outcome 
(inability to decide). As noted earlier, scientific information is not so much 
about the relations between individuals, but is focused more on relations 
between kinds.189 It was also explained previously that sciences generally are 
able to provide information about the strength (frequency) of relations 
between variables that occur within a specific group,190 and that the methods 
                               
185 Ibid, p. 69.  
186 Ibid, pp. 114–115. Analysing the relations in a group does not provide information on 
whether the correlation is causal, or whether it was obtained in a particular case. 
187 Wahlberg also clarifies that causal relationships that occur are not necessarily linear. She 
explains that factors influencing causation may be combined in an endless variety of ways that 
makes causal connections very hard to detect. Ibid, p. 101. 
188 Ibid, p. 71. 
189 Ibid, p. 69. 
190 Cf. Ibid, pp. 114–115.  
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that sciences are bound to use give us rather fragmented knowledge about the 
world. When the law poses questions about an individual situation, scientific 
knowledge informs about properties (frequency) of relations of the kind.191 In 
addition, the legally recognised relations may be dissimilar to the relations 
recognised as being relevant within science, or the assumption about causal 
relations between kinds may be not confirmed by the individual case.192 The 
law also often simplifies relations by attributing legal relevance to some 
factors (mental disorder or pain in the examples), while disregarding others.193 
The assumptions of law concerning the relevance of specific relations may not 
correspond to current scientific conclusions about the relevant relations. 
Wahlberg also explains that the standards of proof in law and in the sciences 
have different purposes. Law may often require a higher or a lower standard 
than the scientific one.194 According to her, altering the standard of proof may 
be sometimes used as a tool for identifying legally relevant relations (for 
instance, in cases of environmental damage). However, altering the standard 
of proof is not a universal solution, as it will not always solve the problem of 
the accurate application of the findings from the science, in particular, due to 
the differences discussed earlier.195 

To sum up, the main hindrances for usage of evidence obtained from 
sciences for answering legal questions include differences in the concerns of 
law and the sciences196 and various standards of proof. In this thesis, the 
procedural legal standards of proof in domestic law are not analysed. The first 
hindrance – differences in the concerns of law and the sciences – has been 
characterised as that of inconsistency with scientific knowledge in section 
1.7.2. I shall search for inconsistencies between law and science as to the 
decision-making process and analyse whether to what extent they are 
problematic for the legal systems studied.  

2.3.2 Diagnosing mental disorder 

2.3.2.1 The meaning of diagnosis in a medical context 
Task I.7 of this book is to explore the scientific conception of mental disorder 
and scientific knowledge about the role of mental disorder in the decision-
making process. To fulfil the task, in section 2.3.2 I shall clarify what a mental 

                               
191 Ibid, pp. 115–116. Similar problems occur when medical practice applies scientific 
knowledge; in particular, when evidence-based medicine is chosen as the approach of medical 
practice. Tonelli, M R, The Philosophical Limits of Evidence-Based Medicine, pp. 1236 ff. 
192 Ibid, pp. 132 ff. Such situations were described as contradictions to scientific knowledge in 
section 1.7.2. 
193 Ibid, p. 107. 
194 Ibid, pp. 17–19. 
195 Ibid, pp. 200 ff. 
196 For instance, a different attribution of the relevancy of causal connection in law and the 
sciences. Law is also interested in individual cases, whereas sciences in the kind of relations. 
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disorder means as an object of study in medicine and psychology.197 Section 
2.3.2.1 explains the essence of diagnosis of mental disorders from the 
scientific perspective. Section 2.3.2.2 studies the possibility of delimitation 
between mental and physical (somatic) disorders. The exploration of how 
mental disorders influence decision-making processes follows in section 
2.3.3.  

References to terms such as disorder, disease, impairment, or illness are 
given in the medical literature, and in the legal sources.198 Definition of these 
terms is a matter of debate.199 In this thesis, I use the term illness as a subjective 
experience that a person has, and the terms disorder, disease and impairment 
as referring to the factor established by healthcare professionals; these three 
terms are used interchangeably here. 

It should be clarified what diagnosis means from the perspective of 
medicine. A large amount of information – both subjective and objective – 
becomes available during communication between healthcare practitioners 
and the patient. When objective and subjective information is collected, its 
reliability may be reassessed and reconsidered. However, on the basis of the 
information, an assumption about the type of disorder (if there is one) is made. 
Information that was at the disposal of the doctors concerned might be 
reinterpreted, in particular in light of new information or other circumstances. 
This may result in altering the view of the possible problem, and what the 

                               
197 As explained in section 1.8, I refer to ‘mental disorder’ as a term encompassing both 
psychosocial disorders and intellectual (developmental) disorders. This is also valid for this 
chapter as I do not see a legally relevant distinction between the process of diagnosing with 
psychosocial disorders and intellectual disabilities, as well as other issues that are analysed 
further in the text. If the legal orders of England, Sweden or Russia make such a distinction, it 
will be noted further in the book. 
198 Dictionaries are unhelpful in comprehending the distinction between these terms. They 
provide rather similar circular definitions to the terms disorder, disease, and illness. In 
particular, ‘disorder’ is interpreted as an illness that disrupts normal functioning, ‘illness’ is 
defined as a disease or sickness, while ‘disease’ is defined as a disorder of structure or function. 
Oxford Advanced Learner’s Dictionary, Disorder, Oxford University Press 2015; Oxford 
Advanced Learner’s Dictionary, Illness, Oxford University Press 2015; Oxford Advanced 
Learner’s Dictionary, Disease, Oxford University Press 2015. 
199 Some scientists describe illness as a subjective experience, whereas disease and disorder are 
considered to be a deviation from normality that is accepted in a certain society, and thus carries 
with it a more objective factor than that of one’s own experience. A person may be ill, but does 
not experience disease (for example, in the case of a headache due to a sleepless night), or have 
a disease but does not feel ill, (some cancer patients do not experience any discomfort connected 
with this disease). The citation of Cassel may be helpful for understanding this distinction: 
“Disease […] is something an organ has; illness is something a man has.” Ebrahim, S, and 
Bowling, A, Handbook of Health Research Methods: Investigation, Measurement and Analysis, 
p. 4; Young, T K, Population Health : Concepts and Methods, p. 100; Helman, C G, Disease 
Versus Illness in General Practice, p. 548. Cassell, E J, Illness and Disease, p. 27; cf. Klein, D 
F, Harmful Dysfunction, Disorder, Disease, Illness, and Evolution, p. 421; Montagu, A, On the 
Distinction between Disease and Disorder, p. 826. 
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disorder is to be called or how it could be treated.200 That is why medical 
diagnosis is seen as a process, but not as an unchangeable fact.201 

Obviously, having an effective discussion about treatment, prevention, and 
diagnosis requires a common terminology. As a result, several classifications 
of diseases/disorders have been established. One of the most universally-used 
classifications is the International Classification of Diseases and Related 
Health Problems (hereinafter the ICD; the tenth revision of the ICD is referred 
to hereinafter as ICD-10). The original idea behind this classification was to 
use a universal coding system for obtaining information from around the 
world about mortality and morbidity with respect to various health 
problems.202 Today, most countries use this classification to establish a 
common language regarding health-related issues (or labelling some patients’ 
states as disorder in other terms).203 The classification contains codes, titles of 
diagnoses, and a short description on how the diagnosis can be established.204 
The ICD-10 does not seek to answer the question of what causes a disorder, 
or how it is manifested. There are many unspecified conditions and diagnoses. 
In addition, some descriptions in the ICD are accompanied by further 
guidelines. This is the case for a chapter on so-called mental and behavioural 
disorders.205 The guidelines provide the following clarification: 

These descriptions and guidelines carry no theoretical implications, and they 
do not pretend to be comprehensive statements about the current state of 
knowledge of the disorders. They are simply a set of symptoms and comments 
that have been agreed, by a large number of advisors and consultants in many 

                               
200 Baerheim, A, The Diagnostic Process in General Practice: Has It a Two-Phase Structure?, 
pp. 243–244; Gayatt, G, and Rennie, D, (eds), The Process of Diagnosis, pp. 401–403. 
201 Swedish sociologist Sjöström, who studied how the notion of mental disorder is used in 
compulsory mental treatment proceedings, shared similar insights on behalf of this issue. He 
wrote that medical diagnosis could be seen as an established fact only when the patient’s illness 
or disorder disappears. Before the illness/disorder disappears diagnosis is rather a hypothesis 
that is tested. Sjöström, S, Party or Patient?: Discursive Practices Relating to Coercion in 
Psychiatric and Legal Settings, pp. 29–30. 
202 World Health Organization, International Statistical Classification of Diseases and Related 
Health Problems, 10th Revision, vol 2, WHO 2010, p. 3. 
203 As will be explained in Chapters 4–6, the ICD-10 carries different authoritative statuses in 
the jurisdictions studied in the book. In the Russian Federation it is the only officially accepted 
classification, but in practice other nomenclature for disorders may be used. In Sweden, another 
(Swedish) version of the ICD-10 is in use.  
204 For example, dementia in Alzheimer’s disease with late onset is described as occurring after 
the age of 65, with memory loss as the main feature, and with a slow progress. The general 
reasons for dementia are also briefly mentioned. For a more detailed description on how a 
diagnosis is classified and the errors that can occur during classification, see O’Malley, K J, et 
al., Measuring Diagnoses: ICD Code Accuracy, pp. 1620–1639. 
205 Notably, the chapter also covers so-called mental retardations. As explained in section 1.8, 
I refer to mental disorder as a term encompassing both psychosocial disorders and intellectual 
(developmental) disorders. This statement is also valid for Chapter 2 of the thesis, as I do not 
see a legally or medically relevant distinction between the process of diagnosing psychosocial 
disorders and intellectual disabilities. 
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different countries, to be a reasonable basis for defining the limits of categories 
in the classification of mental disorders.206 

This citation re-emphasises that ICD-10 is simply a tool for achieving a 
unified language. It also points out that in general, all diagnostic labels, 
including mental disorders, are something the experts agreed upon: they have 
been invented to name specific experiences in a certain way. This statement 
does not deny that a person may experience various syndromes or effects, 
suffer organ damage and so on. A number of researchers also claim that 
validity of the psychiatric diagnosis is questionable, and that diagnosing does 
not necessarily predict development or deterioration of mental health.207 
Scientists indicate that existing problems with the validity of psychiatric 
diagnoses do not deny the usefulness (or utility) of such diagnoses within the 
medical context.208 

Apart from the ICD there is another widespread classification called the 
Diagnostic and Statistical Manual of Mental Disorders (hereinafter the DSM). 
It is obvious from the title that the manual concentrates on mental disorders, 
whereas the ICD is suitable for diagnosing any type of disorder.209 The 
classifications in the ICD and the DSM are not identical, but both are widely 
used, and their usage may differ from state to state. Frances and Widiger 
describe the classification as “a collection of fallible and limited constructs”, 
the main purpose being to communicate information about mental disorders.210 
The purpose of the DSM is not substantially distinct from ICD.  

                               
206 World Health Organization, The ICD-10 Classification of Mental and Behavioural 
Disorders. Clinical Descriptions and Diagnostic Guidelines, WHO 2010, p. 9. 
207 See e.g. Kendell, R, and Jablensky, A, Distinguishing Between the Validity and Utility of 
Psychiatric Diagnoses, pp. 5–7; Jablensky, A, Psychiatric Classifications: Validity and Utility, 
pp. 27 ff.; Löwe, B, et al., Validity of Current Somatoform Disorder Diagnoses: Perspectives 
for Classification in DSM-V and ICD-11, p. 6. 
208 Kendell, R, and Jablensky, A, Distinguishing Between the Validity and Utility of Psychiatric 
Diagnoses, pp. 7–9; Wonderlich, S, et al., Testing the Validity of Eating Disorder Diagnoses, 
p. S42. 
209 The DSM was created by the American Psychiatric Association. The DSM is sometimes 
referred to in Sweden and England. The official website of the Swedish National Board of 
Health and Welfare (Socialstyrelsen) informs us that statistical information submitted to the 
National Patient Register should be provided according to the Swedish version of ICD-10. 
Clinical diagnosing in Sweden may be established according to DSM, 4th text revised edition, 
as the ICD is not as detailed. Suffice it to say that the DSM has been revised a number of times. 
Though the 5th edition was published in Sweden in May 2013, the 4th text revised edition is still 
in use. In England both the DSM and ICD-10 are in use, but ICD-10 is the appropriate 
classification for establishing medical diagnosis for compulsory mental health treatment. I have 
not come across any references to the DSM in the Russian case law that can be explained by 
official status of the ICD-10. Socialstyrelsen, Psykiatrikoder, Socialstyrelsen.se 2015; The 
British Psychological Society, Diagnosis – Policy and Guidance, BPS 2012; see also section 
5.4.2. 
210 Frances, A J, and Widiger, T, Psychiatric Diagnosis: Lessons from the DSM-IV Past and 
Cautions for the DSM-5 Future, p. 113. 
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The discussion indicates that diagnosis can be understood to be a process 
of labelling the patient’s disorder in a specific manner and has a purpose of 
simplifying communication among healthcare professionals.211 The presence 
of a certain disorder included in the classifications cannot be seen with the 
help of experimental study, but we might detect certain symptoms that – 
according to the opinion of qualified health practitioners or scientists – are to 
be labelled as a disorder.212 What is called a disorder today is an agreement 
among professionals to label certain aspects of information about a person in 
a specific way.213  

As it stands, there is no operational definition of what mental disorder is. 
The authors of the DSM have acknowledged that creating a definition of 
mental disorders is inherently problematic due to their diversity.214 Frances 
and Widiger ingeniously reflected upon this diversity:  

The current list of mental disorders certainly constitutes a hodgepodge 
collection. Some describe short-term states, others lifelong personality. Some 
reflect inner misery, others bad behavior. Some represent problems rarely or 
never seen in normals, others are just slight accentuations of the everyday. 
Some reflect too little self-control, others too much. Some are quite intrinsic to 
the individual; others are defined against varying and changing cultural mores 
and stressors. Some begin in infancy, others in old age. Some affect thought; 
others emotions, behaviors, or interpersonal relations; and there are complex 
combinations of all of these. Some seem more biological, others more 
psychological or social.215 

Thus a number of heterogeneous conditions of a different nature, with 
different causes, manifestations, periods, and effects received an umbrella 
term ‘mental disorders’. The ambiguity with respect to the essence, causes, 
and etiology of mental disorders – and the social consequences of being 
diagnosed with mental disorders (stigmatisation, compulsory treatment, loss 
of rights) – leads to intense discussions about the true nature of mental 
disorder.216  
                               
211 O’Malley, K J, et al., Measuring Diagnoses: ICD Code Accuracy, p. 1627. 
212 For the discussion concerning what science has to do with the diagnosis, see also e.g. Szasz, 
T S, What Counts as Disease?, pp. 859–860; see also Emson, H E, Health, Disease and Illness: 
Matters for Definition, p. 812. 
213 Examples of relabelling include recognition of homosexuality or the premenstrual state as 
disorders fairly recently. 
214 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 
(5th ed) p. 20. 
215 Frances, A J, and Widiger, T, Psychiatric Diagnosis: Lessons from the DSM-IV Past and 
Cautions for the DSM-5 Future, p. 113. 
216 See, for example, Szasz, T S, The Myth of Mental Illness, pp. 49–50; Gert, B, and Culver, C 
M, Defining Mental Disorder, pp. 417–419; Saks, E R, Some Thoughts on Denial of Mental 
Illness, pp. 972–973. It is also important to mention the existing debate about adding to the 
number of recognised mental disorders. The most recent discussions concern the revision and 
publication of a new version of the DSM in 2013. The new version was criticised within 
psychiatric communities, in particular for the attributing of a diagnosis to all life situations and 
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The discussion above shows that it is important to remember that the 
purpose of the diagnosing process – including establishing mental health 
diagnoses – should not be seen as labelling a person for exclusion, but as a 
way of helping healthcare systems and the patient to communicate and find 
accessible means to deal with certain conditions. It also indicates that mental 
disorders are an extremely heterogeneous category; they include a number of 
conditions that differ from one another in the ways they are manifested and 
treated. 

2.3.2.2 Interconnection between mental and somatic disorders 
For determining capacity, legal systems often focus specifically on mental 
disorders, whereas other disorders are given little attention. We can assume 
that legal systems contrast mental disorders with so-called physical (somatic) 
disorders. In this section I shall study whether mental disorder can be 
delimited from somatic disorder. 

The human brain is one of the most complex organs and knowledge of the 
causal relations between the functioning of the brain and mental disorders is 
limited and fragmented. The current state of research indicates that the brain 
is a dynamic organ that changes under the influence of a number of factors, 
such as diet, stress, drugs, social experience and all types of disease.217 The 
mechanisms of influence of so-called somatic disorders on the functioning of 
brain, cognition, emotions, and behaviour also remain underinvestigated. The 
scientific research provides evidence that mental and somatic disorders can 
often co-occur.218 Researchers claim that mental disorders can impede physical 
function; disorders that were traditionally seen as somatic might lead to mental 
disorders, and mental disorders can lead to somatic disorders. The researchers 
in medical sciences have also shown that some somatic disorders (such as 
diabetes and cancer) may cause brain dysfunction.219 It is not possible to state 

                               
lowering thresholds for perceiving what is pathological, which blurs the distinction between 
normal and abnormal behaviour. The volume was claimed to be “thick enough to stop a bullet”. 
Lasalvia, A, DSM-5 Two Years Later: Facts, Myths and Some Key Open Issues, p. 186. National 
Health Service Choices, News Analysis: DSM-5 Controversial New Mental Health Guide, APA 
15/8 2013. 
217 See e.g. Kolb, B, Muhammad, A, and Gibb, R, Searching for Factors Underlying Cerebral 
Plasticity in the Normal and Injured Brain, p. 506. 
218 In life sciences this phenomenon is called comorbidity. Jedel, S, et al., Addressing the Mind, 
Body, and Spirit in a Gastrointestinal Practice for Inflammatory Bowel Disease Patients, pp. 
244–245; Keethy, D, Mrakotsky, C, and Szigethy, E, Pediatric Inflammatory Bowel Disease 
and Depression: Treatment Implications, pp. 561–567. 
219 Kendell wrote: “Fear and other emotions play an important role in the genesis of myocardial 
infarction, hypertension, asthma and other bodily illnesses, and bodily changes such as fatigue, 
anorexia and weight loss are commonplace in psychiatric disorders. That most characteristic of 
all psychiatric disorders, depressive illness, illustrates the impossibility of distinguishing 
between physical and mental illnesses”. Kendell, R E, The Distinction between Mental and 
Physical Illness, p. 491. See also examples of the studies that have made similar claims 
Nemeroff, C B, and Goldschmidt-Clermont, P J, Heartache and Heartbreak – the Link between 
Depression and Cardiovascular Disease, p. 526; Williams, L S, Ghose, S S, and Swindle, R 
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that somatic and mental disorders have different causes (both types may have 
psychological, biological, genetic or other, unknown causes). We also cannot 
distinguish these types of disorder based on their symptoms (as previously 
discussed, somatic and mental illnesses can lead to loss of cognitive function, 
altering of behaviour, and changes in attitude).220 

The introduction to the previous edition of DSM – DSM-IV TR – includes 
the following statement: 

Although this volume is titled the Diagnostic and Statistical Manual of Mental 
Disorders, the term mental disorder unfortunately implies a distinction 
between “mental” disorders and “physical” disorders that is a reductionistic 
anachronism of mind/body dualism. A compelling literature documents that 
there is much “physical” in “mental” disorders and much “mental” in 
“physical” disorders. The problem raised by the term “mental” disorders has 
been much clearer than its solution, and, unfortunately, the term persists in the 
title of DSM-IV because we have not found an appropriate substitute.221 

The statement is not included in the newest edition – DSM –V – however, it 
is not possible to observe that the reasoning behind the issue has been 
altered.222 Though the DSM specifically refers to mental disorders, it does not 
aim to distinguish between mental and somatic disorders.223 The DSM is 
instead orientated towards the activities of certain specialists, rather than 
attempting to distinguish between the specific nature of mental and other 
disorders.224 

Can the ICD-10 be used for drawing distinctions between mental and other 
disorders? Chapter V of the ICD-10 is entitled ‘Mental and behavioural 
disorders’, without specifying which disorders are mental and which are 
behavioural. Mental disorders are not classified according to what causes 
them. Parkinson’s and Alzheimer’s diseases, for example, are listed as 
diseases of the nervous system, whereas dementia – which might be the result 

                               
W, Depression and Other Mental Health Diagnoses Increase Mortality Risk after Ischemic 
Stroke, pp. 1090–1091; Campayo, A, et al., Depressive Disorder and Incident Diabetes 
Mellitus: The Effect of Characteristics of Depression, p. 586; Ho, N, Sommers, M S, and Lucki, 
I, Effects of Diabetes on Hippocampal Neurogenesis: Links to Cognition and Depression, p. 
1347; Kays, J L, Hurley, R A, and Taber, K H, The Dynamic Brain: Neuroplasticity and Mental 
Health, pp. 120–121; Dantzer, R, et al., From Inflammation to Sickness and Depression: When 
the Immune System Subjugates the Brain, pp. 46–56. 
220 See also Perring, C, Mental Illness, The Stanford Encyclopedia of Philosophy, Spring 2010. 
221 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 
(4th edn, Text Revision) p. XXX. 
222 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 
(5th edn) pp. XLI, 10 and 19–20. 
223 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 
(4th edn, Text Revision) pp. XXIII and XXXVII; American Psychiatric Association, Diagnostic 
and Statistical Manual of Mental Disorders, (5th edn) pp. XLI and 10. 
224 See section 2.3.2.1. 
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of these diseases – is listed under ‘mental and behavioural disorders’.225 This 
information re-emphasises that the ICD-10 was not designed to identify the 
nature of specific mental disorders but to establish communication about the 
established diagnosis and for statistical purposes.226 The ICD-10 is neither 
designed for nor attempts drawing a distinction between mental and somatic 
(physical) disorders.  

To conclude, from the perspective of medical sciences, drawing a sharp 
distinction between mental and physical (somatic) disorders is not possible.  

2.3.3 The decision-making process 

2.3.3.1 Decision-making abilities of persons with mental disorders 
Decision-making is usually defined as a complex process, manifested in 
choosing among certain options.227 Section 2.3.3.1 aims to explore the 
scientific knowledge about the role of mental disorder in decision-making.228 
Decision-making, in particular, is the object of studies of neuroscience and 
psychology.229  

To understand the neuroscience and psychology perspectives on decision-
making, the scope of their research methods (discussed earlier) must be kept 
in mind. In neuroscience, the very first research in the area of decision-making 
began with patients with brain damage. Depending on the character of the 
damage and difficulties experienced, researchers tested the hypothesis that 
certain parts of the brain were responsible for cognitive, emotional, or 
behavioural processes.230 Nowadays, the method for studying how various 

                               
225 Some of the disorders listed in chapters other than Chapter V of the ICD-10 appear in the 
DSM. 
226 See section 2.3.2.1. 
227 See e.g. Fellows, L K, The Cognitive Neuroscience of Human Decision Making: A Review 
and Conceptual Framework, p. 159. 
228 This section will contribute to solving task I.7 of the thesis.  
229 Medicine as a field of research does not study human decision-making as such, though, as 
will be seen in Part II, many medical practitioners are obliged to make judgments about mental 
capacity. Interestingly, economics and psychology have approached decision-making 
differently. Economics considers that a decision is the alternative with the maximum value, 
whereas psychology assumes that decisions occur in the contexts of personal needs, values, or 
preferences. In the current research, the perspective of economics, which can explain what 
choice is the best for patients as a group, should not be assessed due to how the goal of capacity 
assessment has been identified (see section 2.2.2). In the thesis we are interested in the choice 
of a concrete individual. Bossaerts, P, and Murawski, C, From Behavioural Economics to 
Neuroeconomics to Decision Neuroscience: The Ascent of Biology in Research on Human 
Decision Making, p. 37. 
230 One of the first historical cases is the famous one of Phineas Gage. A railroad construction 
gunpowder tamping spike was driven through his skull, which resulted in serious brain damage. 
Mr Gage recognised a dramatic change in his personality after the injury, as well as a change 
in his emotional reactions. Despite the damage it was acknowledged that he preserved both his 
intellect and physical strength. See e.g. Wagar, B M, and Thagard, P, Spiking Phineas Gage: A 
Neurocomputational Theory of Cognitive-Affective Integration in Decision Making, p. 68. 
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types of brain damage affect the functioning of a person is called the lesion 
method.231 Another method of modern neuroscience connected with 
observation of the brain is functional neuroimaging. This method, with the 
help of modern techniques such as functional magnetic resonance imaging 
(fMRI) or positron emission tomography (PET), allows researchers to observe 
which parts of the brain are activated during decision-making (in other words, 
where a change occurs in the flow of cerebral blood).232 

The neuroimaging and lesion methods have allowed scientists to reach the 
conclusion that decision-making is a very complex brain activity and that 
different parts of the brain are involved in the process of making decisions.233 
Neuroimaging is able to show that different decision-making tasks activate 
different areas of the brain.234 It is still debatable whether similar decisions 
activate the same areas of the brain in all humans.235 This difference in 
mechanisms allows for new possibilities to communicate with persons with 
disorders of consciousness.236  

It has been discovered that two mechanisms of decision-making exist; 
namely, decision-making that is habitual or stimulus-bound (such as 
conditional reflexes); and more flexible decision-making, including goal-
directed decision-making.237 In this section I shall discuss the second 
mechanism.  

                               
231 Murray, E A, and Baxter, M G, Cognitive Neuroscience and Nonhuman Primates: Lesion 
Studies, pp. 43–44. 
232 See e.g. Naqvi, N, Shiv, B, and Bechara, A, The Role of Emotion in Decision Making: A 
Cognitive Neuroscience Perspective, p. 260. 
233 Neuroscientists consider that parts of the brain such as prefrontal cortex (and in particular, 
the orbitofrontal and ventromedial prefrontal cortexes), as well as the medial and anterior 
cingulate cortexes are involved in making decisions. Heekeren, R H, et al., A General 
Mechanism for Perceptual Decision-Making in the Human Brain, pp. 859–860. 
234 Research indicates that even thoughts about different images (houses, faces, and chairs) 
activate different areas of the brain. These findings allowed communication with patients with 
different disorders of consciousness, unable to otherwise express their wills (see the discussion 
on ability to communicate in Chapter 4). Heekeren, R H, et al., A General Mechanism for 
Perceptual Decision-Making in the Human Brain, pp. 859–860; Ishai, A, et al., Distributed 
Representation of Objects in the Human Ventral Visual Pathway, p. 9381; Krain, A L, et al., 
Distinct Neural Mechanisms of Risk and Ambiguity: A Meta-Analysis of Decision-Making, p. 
481. 
235 See e.g. Rorie, A E, and Newsome, W T, A General Mechanism for Decision-Making in the 
Human Brain?, p. 42; Yoon, C, et al., Decision Neuroscience and Consumer Decision Making, 
p. 476. 
236 In the experiments, persons with disorders of consciousness were asked to imagine different 
types of tasks (e.g. playing tennis, throwing a ball or walking through the house). After the 
activation of different areas of the brain was observed, patients were asked to imagine one 
operation, if the answer to a question is yes, and another operation as no. Owen, A M, et al., 
Detecting Awareness in the Vegetative State, p. 1402; Monti, M M, et al., Willful Modulation 
of Brain Activity in Disorders of Consciousness, pp. 581 and 583. 
237 Moreover, the neuroscientists claim that coerced decisions activate in the Anterior Midline 
Field (AMF), and thus coercion or voluntary decision-making imprints differently in our brains. 
Pylkkänen, L, et al., The Anterior Midline Field: Coercion or Decision Making?, p. 185; 
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It is obvious that observing the brain with the help of the methods described 
earlier will not show observers what decisions are valid or invalid. Validity of 
decisions is not something that the sciences study; this concept comes from 
law. The brain imaging techniques also do not allow for showing which 
decisions are “biologically” good or bad. The decisions observed with the help 
of neuroscientific methods have either been made or not been made. 
Currently, decision-making can be perceived as being in the format of “input 
(information in a broad sense) – output (decision)”.238  

The methods of neuroscience have led to attempts to test the hypothesis 
that people with various types of brain damage may engage in behaviour that 
leads to losses or other adverse outcomes. Certain psychological techniques 
were designed to test this hypothesis.239 For isolating the relationships between 
the variables, the task that persons are assigned need to be simplified, and the 
difference in outcome should be objective. Tasks with monetary gains or 
losses have been perceived to be suitable for these purposes and have become 
rather popular in neuroscientific and psychological research. The Iowa 
Gambling Task is one of the most well-known techniques created to test the 
hypothesis about differences in decision-making among people with and 
without brain damage.240 It has been shown that people with certain types of 
brain damage (in particular, to the ventromedial prefrontal cortex or 
amygdala), despite preserving cognitive capacities and intellect, perform 
worse during this simulation than participants without such brain damage. An 
oversimplified explanation of this phenomenon is that people with certain 
types of brain damage do not experience emotions as others do, and the 
absence of other levels of emotions about losing a certain amount of gaming 
money does not “teach” them to choose safer and more advantageous 
options.241  

As explained in section 2.3.2, mental disorder is an umbrella term that 
applies to a number of heterogeneous conditions. To test whether there is a 

                               
Balleine, B W, Delgado, M R, and Hikosaka, O, The Role of the Dorsal Striatum in Reward 
and Decision-Making, p. 8161. 
238 See e.g. Greene, J, and Cohen, J, For the Law, Neuroscience Changes Nothing and 
Everything, pp. 1778–1779; Moulin, T, and Tatu, L, Neuroscience and Decision-Making, pp. 
114–115. 
239 Naqvi, N, Shiv, B, and Bechara, A, The Role of Emotion in Decision Making: A Cognitive 
Neuroscience Perspective, p. 260. 
240 In the Iowa Gambling Task people participate in a simulation where they have to choose 
between four decks of cards. Each card offers a reward or penalty. Two of the decks provide 
larger rewards but also larger penalties and are perceived as being disadvantageous. The other 
two decks have smaller awards and also smaller penalties and are perceived by the researchers 
as being advantageous. Note also that there are a number of other gambling tasks, such as the 
Cambridge Gambling Task, and the Georgia Gambling Task or Game of Dice Task. See e.g. 
Xiangrui, L, et al., The Iowa Gambling Task in fMRI Images, p. 411; Neuroimaging Student 
Wiki, Tasks, PB Works 2015. 
241 Bechara, A, and Damasio, A R, The Somatic Marker Hypothesis: A Neural Theory of 
Economic Decision, pp. 337–339 and 344–345. 
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causal connection between a concrete mental disorder and poor decision-
making, a number of studies have been further provided. Some of the studies 
on patients with schizophrenia showed that such persons perform worse on 
the test than other participants without that diagnosis, yet better than patients 
with damage to the ventromedial prefrontal cortex.242 The systematic review 
of Sevy et al. indicates that the research shows controversial results: 
occasionally people with schizophrenia perform at the Iowa Gambling Task 
worse compared with the control group, whereas in other studies, they perform 
as well as a control group.243 This systematic review indicates that not only 
decision-making abilities of persons with mental disorder are heterogeneous, 
but so are the groups with a specific mental disorder on which the tests were 
performed. The problem is that what exact factors have an impact on decision-
making is not yet clear. It may be almost impossible to find a group of people 
with exactly the same kinds of health conditions and life situations, which 
means that such groups may be even more heterogeneous. For instance, in the 
above mentioned study it was discovered that substance abuse of various 
types, which might have an impact on the results, was not taken into account 
when deciding about experimental and control groups.244 

Remarkably, not only persons with mental disorder perform worse in the 
gambling task. For instance, women, people of certain ethnic backgrounds, or 
persons over 60, make less successful gambling decisions compared with 
control de groups.245 In the study of Van den Bos, Homberg, and De Visser, 
women and men received 100 trial cards. The study showed that to reach the 
same level of performance in the Iowa Gambling Task, women needed 40-60 
additional cards, which seems to be rather significant.246 Despite the 
significant difference in decision-making between men and women, the 
application of these findings in the legal context is prohibited by human rights 
requirements of non-discrimination. 

                               
242 Sevy, S, et al., Iowa Gambling Task in Schizophrenia: A Review and New Data in Patients 
with Schizophrenia and Co-Occurring Cannabis Use Disorders, p. 78; Mukherjee, D, and 
Kable, J W, Value-Based Decision Making in Mental Illness: A Meta-Analysis, p. 777. 
Interestingly, the studies compared healthy volunteers and people with diagnosed mental 
disorders, yet it is not clear if persons with other types of disease – including long-term disease 
– participated in the experiments. It would also be relevant to find out whether there is actually 
a difference between these groups of patients. 
243 Sevy, S, et al., Iowa Gambling Task in Schizophrenia: A Review and New Data in Patients 
with Schizophrenia and Co-Occurring Cannabis Use Disorders, p. 75.  
244 Ibid. 
245 Se e.g. van den Bos, R, Homberg, J, and de Visser, L, A Critical Review of Sex Differences 
in Decision-Making Tasks: Focus on the Iowa Gambling Task, pp. 96–97; van den Bos, R, 
Jolles, J W, and Homberg, J R, Social Modulation of Decision-Making: A Cross-Species 
Review, p. 8; Schneider Bakos, D, et al., A Cultural Study on Decision Making: Performance 
Differences on the Iowa Gambling Task between Selected Groups of Brazilians and Americans, 
p. 104; Beitz, K M, Salthouse, T A, Davis, H P, Performance on the Iowa Gambling Task: 
From 5 to 89 Years of Age, pp. 1680–1681 and 1687. 
246 van den Bos, R, Homberg, J, and de Visser, L, A Critical Review of Sex Differences in 
Decision-Making Tasks: Focus on the Iowa Gambling Task, pp. 96–97. 
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While findings about the decision-making abilities of people with mental 
disorders and brain damage are interesting, their direct conversion to 
healthcare decision-making appears to be problematic. Though the gambling 
simulations and healthcare choices involve decision-making associated with 
risks,247 patients are not able to learn from their choices because they are 
confronted far less frequently with healthcare decisions.248 Gambling is a 
situation with an uncertain outcome. Yet despite there not being 100% 
certainty in healthcare choices, patients usually receive the prediction of the 
possible medical outcomes with different levels of certainty. The 
consequences of consent to – or refusal of – treatment may not be controlled 
by patients (it is medical professionals who are in charge of the performance 
of the procedure; moreover, the results of the procedure may be different even 
when interventions are performed correctly). The value of medical 
interventions may be connected not only to medical outcomes, but also to 
other social factors.249  

In this section, it was asserted that the medical sciences do not provide 
knowledge of whether certain decisions are valid. This question is a legal one, 
rather than a question of facts existing in the natural world. With the help of 
scientific methods such as neuroimaging, it is impossible to identify which 
decisions are “good” or “bad”. Yet in many situations it can be observed 
whether a decision has either been made or not made. The scientific 
information discussed above provides us with the knowledge that various 
groups of people make less profitable gambling (or even financial) choices. 
This information seems to be irrelevant for law that is in our case interested in 
healthcare choices, rather than in gambling. The use of medical scientific 
information by law is thus hindered by several factors. Firstly, the information 
from science, as explain above, is about different processes (gambling and 
healthcare decisions). It seems that the law is not interested in the most 
profitable gambling choice, but in the ability to make a choice as such. 
Secondly, the information that we currently have from the medical sciences is 
about various heterogeneous groups of people. It is questionable as to what 
section of the population this information should apply. The law usually uses 
                               
247 It is perceived within psychology and neuroscience that depending on the outcome, decision-
making can be classified as complete ignorance – meaning not knowing possible outcomes; 
ambiguity or uncertainty – there is no knowledge about the probabilities of outcomes, but a 
person is aware of the outcomes; risky – the probabilities of outcomes are known; certainty – 
there is a single outcome that is known. Depending on the way the information was provided 
to the patient, the process of decision-making about health choice will usually fall under the 
category of risky decisions, but may also be classified as that of ambiguous decision-making. 
Starcke, K, and Brand, M, Decision Making under Stress: A Selective Review, p. 1230. 
248 On learning from the experience and intuition, see Kahneman, D, and Klein G, Conditions 
for Intuitive Expertise: A Failure to Disagree, pp. 523 ff. 
249 For example, certain treatments can enable a person to live a couple more years on 
medication while being hospitalised. At the same time, for some patients it might be more 
valuable to spend a smaller amount of time with the family and be loved, rather than being 
bound to medication and experiencing the challenging effects of the treatment.  
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the marker mental disorder, whereas scientific findings do not provide such 
general information about people with a mental disorder as a homogeneous 
group. Moreover, we also know that the scientific findings as to worse 
performance in the same gambling tasks tests are also applicable with respect 
to other groups, such as women, ethnic minorities or the elderly. This raises 
concern as to the standard of proof that the legal systems adopt, and the 
fulfilment of human rights obligations.  

2.3.3.2 What drives decision-making? 
In the previous section, the scientific conclusions on the relation between 
mental disorder and the decision-making abilities of persons with mental 
disorders were studied. In this section the scientific knowledge about the 
decision-making process, including the criteria for the evaluation of decision-
making capacity, will be explored (task II.2). 

The research on gambling-tasks discussed previously, along with other 
research findings, led to updated theories about decision-making processes in 
neuroscience. Scientists considered that the gambling-task findings of 
neuroscience indicated that emotions shaped the process of decision-making. 
However, the role and function of emotion in this process is not yet completely 
understood.250 

The approach concerning the shaping role of emotions is contrary to the 
traditional hypothesis of pre-1990s psychological studies. In the pre-1990s 
studies, cognition and logic were seen as playing a crucial role in the decision-
making of “normal” humans.251 Using information during the decision-making 
process or when arriving at a judgement is usually referred to as cognition.252 
Memory, attention, perception, and reasoning are considered to be cognitive 
processes.253 The various models developed to prove rationality of choices – 
or to predict them – have failed to achieve their goals.254 People with brain 
                               
250 Pfister, H-R, and Bohm, G, The Multiplicity of Emotions: A Framework of Emotional 
Functions in Decision-Making, pp. 8 and 15. 
251 Ibid, 6; Kahneman, D, and Tversky, A, Choices, Values, and Frames, p. 341. 
252 Stangor, C, Principles of Social Psychology 1.0, Flat World Education Inc. 2015. 
253 Merriam Webster Dictionary, Cognitive, Merriam Webster 2015. 
254 Balleine, Delgado, and Hikosaka wrote: “Any attempt to base decision-making solely on 
cognition fails fully to determine action selection because any information, such as ‘action A 
leads to outcome O,’ can be used both to perform A and to avoid performing A.” Balleine, B 
W, Delgado, M R, and Hikosaka, O, The Role of the Dorsal Striatum in Reward and Decision-
Making, p. 8161. In the study conducted by Owen et al., decision-making capacity based solely 
on cognitive criteria (understanding, reasoning, appreciation) of two groups of patients was 
compared. The first group of patients were patients with psychiatric disorders, and the second 
group consisted of patients of general hospitals with various disorders (cardiac, respiratory, 
infectious, neurological, and so on). The study found that about 39% of the patients of 
psychiatric hospitals, and 13% of the patients of general hospitals were not able to understand 
the information provided. The study by Raymon, et al., conducted among acute medical patients 
reached the conclusion that based on cognitive criteria, about 40% of the patients lacked 
decision-making capacity. These studies emphasise that impaired cognitive skills may be 
prevalent not only among persons with mental disorders, but among the rest of the population. 
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damage or diagnosed mental disorders do not always decide strategically, 
logically, or rationally – but neither do people without such disorders.255 The 
role of cognitive factors in making decisions is currently debatable.256  

Renowned psychologists (and Nobel prize winners) Tversky and 
Kahneman state that people generally do not perform well at probability 
reasoning and do not apply fundamental statistic rules in reasoning.257 Starcke 
and Brand write: 

If the decision is associated with uncertainty, either because consequences of 
a decision are only given implicit or because the totality of the information 
cannot be processed by the individual, then a strategic choice following the 
rules of mathematical calculation is not possible.258 

To a large degree, these findings seem to be applicable to the information 
concerning medical procedures that patients receive. In one of the empirical 
studies, the research group tried to calculate how much information patients 
understood from informed consent forms. Information was provided only to 
healthy volunteers, 90% of whom had a university education, and 60% were 
also clinical medical students. Despite the fact that many had a university-
level education and were familiar with the medical field, only 17% of 
respondents could recall three medicines listed in the informed consent 
form.259 This study indicates that the processing of medical information is 
problematic even for professional and well-educated people. Other studies 
have shown that physicians and patients have a different understanding of the 

                               
Owen, G S, et al., Decision-Making Capacity for Treatment in Psychiatric and Medical in-
Patients: Cross-Sectional, Comparative Study, pp. 462–465; Raymont, V, et al., Prevalence of 
Mental Incapacity in Medical Inpatients and Associated Risk Factors: Cross-Sectional Study, 
p. 1425. 
255 Weiner, I B, Healy, A F, and Proctor, R W, Handbook of Psychology, pp. 670–676; Starcke, 
K, and Brand, M, Decision Making under Stress: A Selective Review, p. 1230; Bossaerts, P, and 
Murawski, C, From Behavioural Economics to Neuroeconomics to Decision Neuroscience: The 
Ascent of Biology in Research on Human Decision Making, pp. 37–38. 
256 For example, Turnbell, et al., submits that it is unlikely that decision-making in the Iowa 
Gambling Task is associated with working memory. Moulin and Tatu acknowledge that 
working memory has a role in decision-making for many people. However, they also admit that 
some persons make decisions based on “gut feelings” only, and lack a clear-cut answer as to 
what drives decision-making. Turnbull, O H, et al., Emotion-Based Learning and Central 
Executive Resources: An Investigation of Intuition and the Iowa Gambling Task, p. 247; 
Moulin, T, and Tatu, L, Neuroscience and Decision-Making, p. 118.  
257 Tversky, A, and Kahneman, D, Judgment under Uncertainty: Heuristics and Biases, pp. 
1125–1126 and 1130. In more recent studies, Kahneman also shows that automatic reactions 
that come from previous experience or other values (so-called System 1) dominate in the 
decision-making compared with the effortful and deliberate decision-making (so-called System 
2). Kahneman, D, Thinking, Fast and Slow, pp. 20 ff. and 81 ff. 
258 Starcke, K, and Brand, M, Decision Making under Stress: A Selective Review, p. 1230. 
259 Fortun, P, et al., Recall of Informed Consent Information by Healthy Volunteers in Clinical 
Trials, pp. 625–629. 
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risks involved in a medical intervention.260 Therefore it would be wrong to 
assume that decision-making of patients is guided only by rationality or logic, 
taking into account the uncertainty and probable overload of information. The 
previously mentioned study by Tversky and Kahneman also shows that people 
fail to apply logical reasoning when they receive information that has no value 
for completing the given task.261 This might suggest that providing excessive 
information, which patients are unable to use, can result in altering the pattern 
of decision-making. 

A simplified model of the factors that form our attitudes has been presented 
by social psychologists.262 This model may aid in exploring and explaining the 
current state of scientific knowledge as to decision-making. It is claimed that 
our attitudes are formed by affect, behaviour, and cognition (A-B-C). Affect 
describes our feelings about something – emotions or moods that we 
experience if we are exposed to this particular subject.263 For example, a 
person may have feelings of anxiety or fear on seeing or hearing about needles 
or scalpels. The behavioural component usually refers to the way our attitude 
changes the way we act, or how our previous action affects the way we behave 
in the future.264 In discussing behaviour, one can say that a person who fears 
needles or scalpels is likely to avoid them. Another example can be provided: 
when a patient agrees to receive an injection of a certain medication, he feels 
much better. It is likely that this positive outcome from the decision-making 
will result in a choice to agree to receive the same medication next time. 
Decisions may accordingly be perceived as behaviours. The cognitive 
component refers to a person’s beliefs or thoughts.265 The following example 
describes the cognitive component: in order to make a decision about a 
treatment, a person listens to the opinion of the physicians or explores 
information about the choices on the Internet. If a person believes that blood 
represents life given by God, and it is therefore wrong to accept a blood 
transfusion, this type of attitude can be attributed as cognitive. This A-B-C 
model does not describe which choice (or aspect of behaviour) among various 
alternatives one will exhibit. Cognition, affect, and behaviour might also be in 
conflict. For example, while a person might feel extreme anxiety about 
                               
260 The findings re-emphasise input from pedagogics discussed in section 2.2.3 concerning 
problems related to usage of verb understanding as a required ability. Politi, M C, Han, P K J, 
and Col, N F, Communicating the Uncertainty of Harms and Benefits of Medical Interventions, 
pp. 683–684; Mishra, P K, et al., Informed Consent in Cardiac Surgery: Is It Truly Informed?, 
p. 679. On problems with perception of statistical probability of risk, as well as the impossibility 
of calculating such probability without specific statistical knowledge, see Operskalski, J T, and 
Barbey, A K, Risk Literacy in Medical Decision-Making, p. 413. 
261 Tversky, A, and Kahneman, D, Judgment under Uncertainty: Heuristics and Biases, p. 1125. 
262 However, it is important to note that our attitudes do not necessarily predict the choices that 
we make. Roskos-Ewoldsen, D R, and Monahan, J M, Communication and Social Cognition: 
Theories and Methods, p. 353. 
263 Ibid, p. 352. 
264 Maio, G, and Haddock, G, The Psychology of Attitudes and Attitude Change, p. 25. 
265 Ibid. 
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needles, and has had an experience of avoiding injections and a negative 
experience with injections in the past, that same person is fully capable of 
believing that injections can save lives. This does not provide a picture of 
whether a person should, will, or will not consent to an injection when the 
choice is offered. Thus human behaviour is complex and multi-factorial, 
involving a number of various factors from our past and present, as well as 
feelings and expectations about the future that might influence our attitudes 
and decisions about treatment. 

Discussions on factors that influence and drive decision-making still exist. 
Sciences conclude that the mechanisms of making decisions by the brain 
involve the influence of hormones, genes and other factors in the process of 
investigation.266 Psychologists indicate that a broad variety of factors might 
have an impact on decision-making: the formulation of risks, stress, time 
constraints, motivation, mood before receiving information, and varying 
cognitive biases.267 It is also explained that people tend to construct their own 
reasons for resolving internal conflicts and to justify choices. If people have 
decided to accept one – and reject the other – of two more or less similar 
solutions, they will attempt to ascribe a higher value to the “good” reasons for 
the chosen solution and emphasise the flaws of the rejected alternative in an 
attempt to reduce post-decisional cognitive dissonance. People tend to make 
even their irrational choices look rational.268  

To conclude, our current state of knowledge does not permit for any 
identification of the exact mechanisms of decision-making. The body of 
research does not provide an answer to the question about the criteria for the 
evaluation of decision-making capacity. We do not have scientific knowledge 
of which abilities we should look for when trying to determine whether a 
person can decide on medical treatment. The human process of arriving at 
decisions is not necessarily logical or rational. A number of different factors 
may influence it, or represent its driving force. The decision-making process 
is not only a cognitive process, but is the process driven by emotions and 
previous behaviours. We also do not know what exact impact the impaired 
cognitive abilities have on making a decision. We know that there are a variety 
of factors that affect the decision-making process, but the answer as to whether 
absence of certain cognitive abilities can be compensated by emotions or other 
factors is unclear. The current state of science does not allow for a distinction 
                               
266 See e.g. Clark, L, Cools, R, and Robbins, T W, The Neuropsychology of Ventral Prefrontal 
Cortex: Decision-Making and Reversal Learning, p. 41; Fellows, L K, The Cognitive 
Neuroscience of Human Decision Making, p. 160; Lee, D, Decision Making: From 
Neuroscience to Psychiatry, p. 233. 
267 See e.g. Viberg, J, et al., Freedom of Choice about Incidental Findings Can Frustrate 
Participants’ True Preferences, pp. 204–206; Starcke, K, and Brand, M, Decision Making 
under Stress: A Selective Review, pp. 1236–1238; Hilbert, M, Toward a Synthesis of Cognitive 
Biases: How Noisy Information Processing Can Bias Human Decision Making, pp. 214–222. 
268 Shafir, E, Simonson, I, and Tversky, A, Reason-Based Choice, p. 15; see also Festinger, L, 
A Theory of Cognitive Dissonance, pp. 2 ff. 
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between “normal” decision-making and the decision-making of people who 
have mental disorders, basing it on cognitive components alone. Greene and 
Cohen state that given the modern findings of neuropsychology, questions 
along the lines of “was it really him, or was there just something wrong in his 
brain?” should be rejected. Such a distinction is impossible because “he” 
consists of the brain.269 A disorder becomes an inseparable part of our nature, 
a layer of our identity. To consider that the decision-making process has been 
changed for a specific individual, it is necessary to have the data about 
activations of the brain of the particular patient before and after the process 
that might have induced hindrances to decision-making. However, even if the 
difference in activation can be observed, drawing conclusions concerning 
reduced decision-making skills or the inability to decide will be too hasty. 
Current medical sciences do not equip us with the information about a 
threshold for making valid decisions.  

2.3.4 Tools for capacity assessment used in medical practice 
In section 2.3.1 it was mentioned that both medicine and psychology have a 
scientific and practical dimension. In this book, the consistency with scientific 
knowledge has been chosen as a standard for evaluation and comparison of 
the national legal orders. In this chapter, it has been shown that neuroscience, 
the science of medicine and psychology cannot identify the abilities that need 
to be evaluated in order to establish a person’s (in)capacity to make healthcare 
decisions. However, the law often requires medical practitioners or practising 
psychologists (in their capacities as court experts or sometimes as health 
practitioners) to answer the question of whether a specific patient is able to 
decide.270 When posing this question to a particular group of practitioners, 
medical and psychological practitioners must translate fragmentary data about 
decision-making to a concrete individual case. Practitioners may also base 
their answers on their practical experience. In medical practice, the decisions 
of healthcare practitioners can be based on the techniques or tools developed 
for capacity assessment. This section provides an overview of the tools. 
Herring ingeniously remarked: “the search for a single test for legal 
competency has been said to be like the search for the Holy Grail”.271 Due to 
the vast numbers of tools available, I have decided to confine the overview to 

                               
269 Greene, J, and Cohen, J, For the Law, Neuroscience Changes Nothing and Everything, pp. 
1778–1779. 
270 The issue of what kind of knowledge the legal systems demand from those who assess 
capacity, and whether the practical experience of a concrete healthcare practitioner is relevant, 
depends on the legal system in question. See further analysis of this issue in Part II of the thesis. 
271 Herring, J, Entering the Fog: On the Borderlines of Mental Capacity, p. 1624. 
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those used for the determination of legal capacity in case law studied in this 
book, or which are referred to in the legal literature.272 

One of the most widespread and appreciated tools for assessment of 
capacity to make healthcare decisions is the MacArthur Competence 
Assessment Tool for Treatment (MacCAT–T).273 This test is often referred to 
as the “gold standard” for capacity assessment.274 The tool assesses the 
following abilities: an understanding of the disorder; appreciation of the 
disorder; understanding the treatment; appreciation of the treatment; 
understanding the benefits/risks; consequential reasoning; comparative 
reasoning; and reasoning about general consequences and logical 
consistency.275 MacCAT–T is constructed as a system of grading, but no 
specific number of points will confirm that the patient has capacity.276 Why 
are the abilities mentioned above chosen for assessment? The authors assert 
that the tool is based on the case law of the United States of America and the 
literature reviews, which indicates its questionable applicability for other legal 
jurisdictions.277 

Testing for understanding a disorder, for example, is provided thus: prior 
to an assessment a doctor must describe three of the most important criteria 
for understanding, and the patient must describe the most important features 
of his or her disorder. The patient’s answer should correspond to the criteria 
that the doctor identified earlier.278 The assessment is provided in a form of 
interview, and doctors themselves must document the process manually. The 
design of the test presupposes asking patients about their beliefs, including 
religious beliefs, which underlie the particular choice. Assessment is 
particularly supposed to “question irrational quality of beliefs”.279 Religious 
beliefs are not seen as being irrational, whereas numerology, for instance, is 
                               
272 It is not possible to enumerate all the literature and the court cases mentioning specific tools 
for capacity assessments. This overview is based on the materials, referred to in Chapters 4 – 
6. I return to the way the tools are used in case law, in particular, in Chapter 4. The review of 
the tools has a purpose to demonstrate what medical practice offers with regard to assessments. 
273 In the specialised literature it is sometimes noted that the tool was validated only for several 
types of mental disorders, in particular, schizophrenia, depression, dementia, and several other 
types. I am not sure what validation of the tool means in this context and what types of results 
signify validation. Dastidar, J G, and Odden, A, How Do I Determine If My Patient Has 
Decision-Making Capacity?, The Hospitalist, August 2011. 
274 See e.g. Howe, E, Ethical Aspects of Evaluating a Patient’s Mental Capacity, pp. 15–23; 
Cairns, R, et al., Reliability of Mental Capacity Assessments in Psychiatric in-Patients, pp. 372–
378. 
275 Grisso, T, and Appelbaum, P S, MacArthur Competence Assessment Tool for Treatment 
(MacCAT-T), pp. 13 ff. 
276 The abilities are evaluated with a different maximum score: for understanding a perfect score 
is 6 points; appreciation – 4 points, reasoning – 8 points. Ibid, pp. 13–21. 
277 Ibid, pp. v–vi; Grisso, T, and Appelbaum, P S, Assessing Competence to Consent to 
Treatment: A Guide for Physicians and Other Health Professionals, pp. vii and 32. 
278 Grisso, T, and Appelbaum, P S, MacArthur Competence Assessment Tool for Treatment 
(MacCAT-T), pp. 1–6. 
279 Grisso, T, and Appelbaum, P S, Assessing Competence to Consent to Treatment: A Guide 
for Physicians and Other Health Professionals, p. 45. 
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more questionable, according to the authors of the test.280 Arguably, this is an 
arbitrary distinction. MacCAT–T is constructed so that a patient must receive 
medical information. It is impossible to receive a high score by undergoing 
the test and refusing to receive medical information. Refusing to describe the 
reasons for a decision may result in not passing the test. The test concentrates 
on cognitive abilities, and does not take emotional and other components of 
decision-making into account, which means that the test deviates from the 
scientific conclusion about the decision-making process. Therefore it may be 
questionable as to whether a patient can decide.  

The Folstein’s Mini Mental State Examination (also known as the MMSE 
or Mini-Mental state examination) is a widely used tool for the assessment of 
potential ability to understand information. Originally, this test was not 
designed to assess the capacity of a person, but it is sometimes mentioned in 
the case law concerning capacity assessment.281 The MMSE assesses the so-
called general ability of a person to understand information. The test itself 
evaluates such general abilities as the ability to count backwards, orientation, 
the ability to spell words backwards and so on.282 Though the test is widely 
used, it seems obvious that the MMSE does not reflect the current state of 
knowledge in science about the decision-making process. It does not answer 
the question of whether the patient is able to decide about treatment. 

Intelligence quotient (IQ) tests are probably the techniques referred to most 
in English and Russian case law. The tests were developed to measure the 
level of development of intellectual potential, but nowadays these tests are 
used for a variety of purposes.283 It should be obvious from this brief 
description that the test was not designed for establishing the ability of the 
patient to act in general, or to choose medical treatment. The ability to make 
decisions is not an equivalent to intelligence quotient. Yet the test results are 
sometimes used as one type of evidence of an inability to make healthcare 
decisions, or as an indication for starting the capacity assessment procedure. 

Another less frequently cited tool is the California Scale of Appreciation 
(CSA). It assesses only one criterion – the appreciation of “patently false 
belief” – and was designed to measure the capacity of patients with psychotic 
disorders. The test was developed as a supplementary tool, in particular for 

                               
280 Ibid, p. 46. 
281 See e.g. Nutt & Anor v Nutt [2018] EWHC 851 (Ch), para. 20; Marcantonio v R. (Rev 1) 
[2016] EWCA Crim 14, paras 54–55. 
282 See e.g. O’Connor, D, Incapability Assessments: A Review of Assessment and Screening 
Tools, Public Guardian and Trustee of British Columbia 20/4 2009, p. 42; Mini-Mental Status 
Examination, Document Sample, Docstoc.com 2011. 
The grading system introduced by the test is as follows: the maximum score is 30; if persons 
receive grades of less than 17 it is assumed that they do not have the ability to understand 
information. Scores from 17 to 23 mean that capacity should be assessed with other tools. 
283 Cicciola, E, Foschi, R, and Lombardo, G P, Making up Intelligence Scales: De Sanctis’s and 
Binet’s Tests, 1905 and after, pp. 223–224; Intelligence testing, IQ Tests, 
Psychologicaltesting.com 2016. 
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the MacCAT–T.284 It measures beliefs that distort facts, violate laws of nature, 
or are extremely improbable.285 However, most of the questions on this scale 
have very general, non-decision-specific questions.  

Many other tools are cited by legal scholars.286 Some of these tests are based 
on the requirements of specific legal systems and were created to facilitate 
routines for capacity assessments. Other tools reflect how specific authors 
perceive the process of decision-making. The overview of the practical tools 
for capacity assessment in this section, leads us to conclude that these tools 
are not based on a translation of current scientific knowledge in relation to 
individual situations. These methods do not attempt to consider or interpret 
the complexity of factors that drive and influence decision-making processes. 
Specifically, the tools only raise questions regarding the cognitive 
components of the decision-making process; emotions are disregarded. Some 
of the practical tools also presuppose questions about private information 
(such as religious and other beliefs). 

2.4 Interpretation of medical knowledge within legal 
contexts 
This section aims to summarise the analysis and explorations conducted in 
Chapter 2. Firstly, it will summarise how the goal of capacity assessment 
procedures, as I argued, should be viewed (task II.2). Then, I shall reflect upon 
the scientific conception of mental disorder (part of the task I.7). The 
questions of whether and how knowledge of the medical sciences about the 
decision-making process in general, and persons with mental disorders, are 
specifically relevant for law (task II.2 and part of the task I.7) will be also 
discussed.  

In sections 1.3.4 and 2.2.2, it was suggested that – prior to identifying what 
abilities the law is interested in for assessing capacity – the goal of consenting 
to or refusing intervention should be considered. In section 2.2.2, I argued that 
the goal of valid consent or refusal is that of ensuring that the patient has the 

                               
284 Dunn, L B, et al., Assessing Decisional Capacity for Clinical Research or Treatment: A 
Review of Instruments, pp. 1323–1334. 
285 Saks, E R, et al., The California Scale of Appreciation: A New Instrument to Measure the 
Appreciation Component of Capacity to Consent to Research, pp. 166–174. 
286 Such tools include the FACE decision-making capacity assessment, the Executive Clock 
Drawing Task (CLOX), the Hopemont Capacity Assessment Interview (HCAI), the Hopkins 
Competency Assessment Test (HCAT), Addenbrooke’s cognitive examination (ACE-R), the 
Aid to Capacity Evaluation (ACE), and the Capacity Assessment Tool (CAT). 
The FACE decision-making capacity assessment tool was developed specially for the English 
system. FACE Recording & Measurement Systems, Mental Capacity Assessment, 
Face.eu.com, 2013. Very little information is available about this tool. After receiving the 
response from the developers of the tool about its substance, as far as I understand it, the tool 
merely copies the questions that are posed in legislation on a separate form sheet. 
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choice of what to do with his or her own body (which also includes authorising 
others to do what one chooses). It was argued that assessments of capacity to 
consent or refuse treatment have the goal of ensuring that the patient has the 
ability to make a choice regarding what to do with one’s own body. Having a 
choice is an ambiguous concept so far. It was argued that the legal systems 
may explicitly or implicitly define what they mean by choice. On the other 
hand, the legal system may readdress the question as to what choice is to the 
expertise of other disciplines (the scientific conclusions on when a person has 
a choice are explained below). In section 2.3.3.1, I explored the current state 
of scientific knowledge on validity of healthcare decisions of persons with 
mental disorders. It was indicated that research methods of neuroscience 
cannot identify which choices are valid, “good” or “bad” in the sense that law 
is interested in, and that this is not a question for life sciences. The study of 
how the goal of capacity assessment is seen in England, Russia and Sweden 
continues in Parts II and III of the thesis.  

I shall now turn to the synthesising of findings for tasks I.7 and II.2. For 
the purposes of this section, these tasks will be summarised together, as the 
issues are closely interconnected. In section 2.3.2.1, I explained what 
diagnosing with mental disorder means from the perspective of medicine. 
Diagnosis of a disorder in medicine is a process, and any diagnosis may be 
reinterpreted in the light of existing knowledge. It was also discussed that 
disorders are created by agreement between medical professionals. The 
purpose for ascribing to some set of manifestations a label of disorder (as 
suggested in the ICD or the DSM) is communication between healthcare 
professionals (for collecting statistics, providing support, and so on.).287 

From the taxonomies about various approaches for understanding 
competence (section 1.3.5), it is possible to conclude that law can use mental 
disorder as a threshold for capacity to act in the following ways: 
1. not using mental disorder as a criterion;  
2. using mental disorder as the sole criterion for denial of capacity to act; and  
3. using mental disorder as one of several criteria for possible denial of 
capacity (for instance, in conjunction with the assessment of certain decision-
making abilities).  

The second and third variants require discussing how law needs to use the 
concept of mental disorder. If law identifies mental disorder as being relevant 
in assessment, then mental disorder may be considered to be a legally relevant 
fact. To establish that fact, legal systems can choose one of two options: either 
to adopt the medical concept, or to create its own concept within the field. As 
noted in Chapter 1, legal systems tend to readdress capacity assessment issues 
to medical and other experts. These expert conclusions are usually demanded, 

                               
287 The fact that diagnosis is socially constructed does not deny the experience of pain, damage 
or other symptoms.  
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as lawyers are not considered competent to identify or evaluate mental 
disorders.288 If the legal order tries to apply a medical concept of diagnosis 
with a mental disorder, problems with the correct application of such 
knowledge will inevitably occur. As explained earlier, the aim of creating the 
ICD and DSM was mainly to gather statistical information and to establish a 
common language for health professionals.289 The ICD and DSM 
classifications were not designed to establish legal facts. This highlights 
existing conceptual differences in how lawyers and mental health 
professionals define mental disorder. What should it mean for capacity 
assessment within the law that a certain diagnosis, such as mental disorder, is 
established? I would not draw any conclusions from the diagnosing process to 
capacity assessment procedures. Using the classifications for purposes other 
than those they are designed for is unjustified, in my view. 

The legal concept of mental disorder can also differ from the medical one. 
What is attributed in law as mental disorder might apply a different threshold 
to a set of conditions, facts, and manifestations than the one used by a medical 
practitioner in establishing a diagnosis. In such a case, in further analysis, it is 
important to find out what threshold for a mental disorder is recognised by a 
concrete legal order. It also necessitates asking whether medical expertise 
plays a role in capacity assessment and, if so, what this role might be.  

If in law the medical definition of mental a disorder plays a role in 
establishing legally relevant facts, a number of challenges become evident. In 
section 2.3.2.2 it was pointed out that both somatic and mental disorders can 
influence brain and cognitive function, behaviour, and attitudes; they are 
interrelated. It was also shown that the validity of classifying disorders as 
mental or physical (somatic) is questionable. The underlying reason for 
drawing a distinction in law between somatic and mental disorders in capacity 
assessment should be questioned further.290 

The sciences provide conclusions that persons with mental disorders, along 
with other groups, make fewer financially-advantageous decisions in specific 
gambling tasks. I asserted that extending the conclusion about the frequency 
of less successful choices among people with certain disorders to the sphere 

                               
288 One of the cornerstone cases of the ECtHR reflects this perception and calls for external 
evidence obtained from medical practice/science: ‘The very nature of what has to be established 
before the competent national authority – that is, a true mental disorder – calls for objective 
medical expertise’ (my emphasis). Winterwerp v. the Netherlands, application number 6301/73, 
Judgment of 24 October 1979, para. 39. 
289 Other aims can include, in particular, access to treatment and medication, support, and 
information about possible prognosis. See also McWilliams, N, Psychoanalytic Diagnosis: 
Understanding Personality Structure in the Clinical Process, p. 8 where the benefits of 
establishing diagnoses for patients are discussed in a wider context. 
290 Nilsson also questions and finds unjustified the distinction made in law between mental and 
somatic disorders, based on findings from psychology and capacity assessment techniques. 
Nilsson, A, Objective and Reasonable? Scrutinising Compulsory Mental Health Interventions 
from a Non-Discrimination Perspective, p. 472. 
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of healthcare relations is problematic. The success of healthcare choices 
cannot be determined by monetary gain – it is a subjective experience as well.  

In section 2.3.3.2 the state of scientific knowledge about the decision-
making process was explored (task II.2). Neuroscience provides evidence that 
different types of tasks activate different areas of the brain, though the 
processes have not yet been completely studied or comprehended. This 
finding may be relevant from the legal perspective. As discussed in section 
1.3.5, legal systems have different assumptions about the required abilities: 
context-sensitive abilities (as in the Anglo-Roman systems) or general 
abilities (as in the Napoleon code systems). If the findings of neuroscience 
can be regarded as being scientifically proven, systems based on the 
assessment of general abilities may be viewed as being inconsistent with 
scientific knowledge. 

Modern neuroscience emphasises the motivating role of emotions in 
decision-making. The idea is that cognitive processes (such as perception or 
memory) may also have an important role in the decision-making process, but 
due to new findings about emotions, this role is being reconsidered. At this 
point the influence of emotions is not entirely understood. Furthermore, 
scientists have shown that a variety of factors (for instance, the presentation 
of the information, stress, motivation, time constraints, hormones, the 
patient’s mood prior to receiving information, genes and so on) influence 
decisions. The decision-making process of people – whether deemed to be 
healthy or suffering from various disorders – is neither objectively logical nor 
rational. As it currently stands, it is not possible to distinguish between 
“normal” decision-making and the decision-making of people who have 
mental disorders or disturbance due to other factors, based on the cognitive 
components alone. There is no knowledge that allows us to state to what exact 
extent cognition is relevant compared with other factors, and whether and how 
impaired cognitive abilities are compensated by other factors. The studied 
material indicates that the sciences cannot tell us what abilities the patient 
should possess in order to make valid decisions. I do not take a stand in 
answering whether sciences will ever be able to answer the question as to what 
decisions are appropriate.291  

Currently, decision-making in neuroscience and psychology is perceived in 
the format of “input (information in a broad sense) – output (decision)”. 
Neuroscience can in some cases help determine whether a specific person has 
imagined this or that object (and has thereby decided A or B), but cannot 
determine the person’s potential (or capacity) for making such a decision. 
Decisions, from this perspective, either have been made or have not. So far, 
the sciences have been unable to identify the ability to decide as a property 

                               
291 Some may argue that this question is a normative one, and that law should provide an answer 
to it. With the rapid development of knowledge and technologies, I cannot and do not intend to 
predict whether the question as to required abilities will be ever answered. 
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that can be measured and that exists in reality, and based on a specific 
objective measuring system. At this stage it is not possible to make 
assumptions about the relevance of the findings for concrete legal systems. 
Application of medical knowledge in the legal context will be discussed in 
light of the findings made in Part II of the thesis. Legal systems usually assess 
whether a person possesses abilities such as understanding, or remembering, 
or weighing. These abilities are considered to be a decision-making threshold. 
Yet modern neuroscience and psychology submit that these processes might 
not be as crucial for the decision-making process as the legal systems assume. 
To what extent they play a role in healthcare decision-making is currently 
unclear. The role of cognitive abilities might be insignificant in decision-
making concerning healthcare. If law uses the cognitive component as the only 
criterion in capacity assessments and readdresses capacity assessments, legal 
assumptions might be challenging and inconsistent with the scientific ones. 
The law will exclude certain people who are governed by affects or behaviours 
in the decision-making process.  

In section 2.3.4, I mentioned some of the tools for capacity assessment 
referred to in the legal literature and in case law. In these tools, the questions 
identified as necessary for interviews may concern various areas of private 
life, such as personal beliefs or family relationships. It was possible to 
conclude that these tools do not apply current scientific knowledge to 
individual cases. The authors of the tools have made normative statements as 
to what abilities should confirm decision-making skills, based either on their 
own perceptions of this process or on their interpretation of laws. The tools 
focus on cognition and disregard the emotional component of decision-
making. The application of the tools in the legal context is questionable, as at 
this point it is not possible to equate “relevant criteria” according to the law 
with the criteria established by the creators of the tools. If the medical tools 
are not based on science, but instead on the subjective experience of 
practitioners, the legal system should question what kind of knowledge the 
law is trying to obtain, and for what purpose.  

The materials studied allow for identifying several challenges for using 
mental disorder as a reliable indicator of the need to start assessments. The 
sciences studied neither answer the question of what abilities are relevant for 
making healthcare decisions as to what to do with one’s own body, nor 
consider whether persons with mental disorders lack such qualities. It was also 
indicated that persons with mental disorders are rather heterogeneous groups 
of people. Having a specific disorder does not mean that a specific patient 
lacks certain abilities. We have also seen that it is hardly possible to draw a 
scientifically reliable distinction between mental and other disorders, and that 
diagnostic labels were not meant to be used for legal purposes. It was also 
shown that a number of other (non-related to diagnosis) factors may influence 
decision-making. In addition, it was also discussed whether other groups, such 
as women, ethnic minorities, or elderly people might make less profitable 
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decisions than a comparative group, and that difference in decision-making is 
significant. These factors indicate that mental disorder might not be a reliable 
indicator for the need to start capacity assessment. Whether mental disorder 
should be used as an indicator, depends, in particular, on the domestic law and 
human rights law requirements as to non-discrimination.  

The analysis in this chapter allows for identifying the goal for capacity 
assessment, and explores the knowledge about decision-making. In section 
2.2.2 I have used the framework from pedagogics (so-called constructive 
alignment) to reflect upon the purpose of capacity assessment. The framework 
allows for making first reflections as to whether assessing decision-making 
capacity corresponds to the legal goal of assessment (task II.8). The 
framework from pedagogics emphasises that the goal that is required to be 
achieved, should be aligned with assessment and positive action taken by the 
subjects of assessment. The goal of capacity assessment and valid 
consent/refusal has been identified as ensuring that the patient has the choice 
of what to do with one’s own body. The choice may mean that law adopts its 
own parameters of what constitutes a choice, or adopts the definition of choice 
from other disciplines. If we accept that the assessment of capacity should aim 
to verify whether a patient can choose, and a legal system takes a definition of 
choice from medical sciences as a basis, some problems with the substance of 
assessment become obvious. Human choices, as indicated earlier, may be 
driven by emotions, previous experiences, beliefs, and information that has 
nothing to do with information about medical intervention. In section 2.3.3 it 
was shown that we currently have too little knowledge about the processes 
that drive and influence decision-making. This makes it impossible to create 
a scientifically-based test for assessment. The broad range of factors 
influencing the choice makes the feasibility of capacity assessment results 
problematic. In my opinion, a division in the goal of providing assessment and 
the information that the capacity assessments seek to discover is not desirable. 
If the goal of obtaining valid consent or refusal in the discussed case is 
reformulated as that of choosing only on the grounds of provided medical 
information, the nature of human decision-making processes will be 
disregarded. Such narrow views on the goals are not to anyone’s advantage. 
The studied pedagogical framework also begs to align the goals of assessment 
with positive actions that have been made. In my view, the framework forces 
the law to reflect on whether expectation about the patient’s performance are 
reasonable. Put differently, the law should reflect on whether the patient has 
received all the relevant information in an accessible and acceptable form in 
order to answer the questions posed at assessments, and what information 
(actions) enables the patient’s choice.  

I have examined the first standard for evaluation and comparison or the 
national legal orders with scientific knowledge of the decision-making process 
and fulfilled tasks I.7, and II.1, II.2. We therefore now turn to the human 
rights law requirements on capacity assessment procedures. 
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Chapter 3 International and regional human 
rights law on capacity assessments 

3.1 Introduction 
3.1.1 Aim and delimitations of the chapter 
In Chapter 3 the second standard for evaluation of the national legal orders – 
the UN and CoE human rights law – is analysed. The analysis will allow for 
the deducing of the standards or conditions for compliance with human rights 
law.292 In section 1.9, the tasks necessary for achieving the overall aim of the 
thesis are listed. Chapter 3 addresses four of these tasks, namely, it analyses 
and compares 

• whether starting capacity assessment procedures with respect to 
persons with mental health difficulties are discriminatory in the 
international human rights law (part of task I.6);293 

• the legal status and protection granted against starting capacity 
assessments under UN and CoE human rights law (task I.9); 

• whether the obligation to assess capacity arises under UN and CoE 
human rights law (task I.10); 

• the protection granted by international human rights law with 
respect to setting the criteria for invalidation of the patient’s 
decisions in healthcare (task II.3). 

The tasks listed above obviously demand the study and comparison of two 
international human rights legal orders – the UN and the CoE. In the first 
substantive part of this chapter – sections 3.2 through to 3.4 – the core UN 
treaties standards are analysed. In the second substantive part of the chapter – 
sections 3.5 through to 3.7 – the CoE treaties are studied. Section 3.8 
systematises and compares the UN and CoE standards. 

                               
292 In section 1.5. I mentioned that the study encompasses core international human rights 
treaties that regulate capacity to consent to medical intervention. Table 1 (at the end of Chapter 
3) illustrates whether and when England (as a part of the United Kingdom), Russia and Sweden 
have expressed the will to be bound by the international human rights treaties studied in the 
book. 
293 The other part of the task demands studying the same issue at domestic level. See section 
1.9, 4.8, 5.10, and 6.8. 
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The field of human rights law is vast, and the number of human rights 
documents immense. The analysis in the chapter is structured in a manner that 
facilitates resolving tasks and to avoid cluttering. In the study of the UN and 
the CoE orders in sections 3.2 and 3.5, I analyse the boundaries of the state’s 
obligations of non-interference. The examination of the boundaries of the 
obligations of non-interference contributes to task II.3 on the requirements for 
setting the criteria for incapacity, and task I.9 on the protection against starting 
capacity assessments. The analysis in sections 3.2 and 3.5 encompasses 
obligations deriving from the right to legal capacity (codified only in the UN 
system) and the right to privacy. In cases where other rights (for instance, right 
to health or freedom from torture, and ill-treatment) within the systems may 
give rise to an obligation not to interfere, the interpretations of these rights are 
also studied. In section 3.2 I shall also evaluate whether patients can rely upon 
the provisions of the UN Convention on the Rights of Persons with Disabilities 
(hereinafter – the CRPD). This document has been considered as 
revolutionary and game changing in human rights law discussion on legal 
capacity. 

The human rights law obliges states to take measures to ensure protection. 
In sections 3.4 and 3.7 there is an examination of what actions are required by 
the UN and the CoE legal systems and how they are balanced against the 
obligations of non-interference. In particular, the analysis will concern 
protection of the right to legal capacity, the right to life, the right to health and 
to private life. The analysis in sections 3.4. and 3.7 allows for answering 
whether the obligation to assess capacity arises under UN and CoE human 
rights law (task I.10). 

Non-discrimination has been seen as a starting point and an engine for 
international human rights development.294 The obligation not to discriminate 
has a bridging role in the balance between the non-interference and protection 
obligations. It is neither possible to fully determine the substance of negative 
obligations, nor the substance of positive obligations without the analysis of 
non-discrimination clauses. The obligations that derive from the non-
discrimination clauses are studied in sections 3.3 and 3.6. This study links the 
discussions between non-interference and protection. The analysis in sections 
3.3 and 3.6 also seeks to answer whether starting capacity assessments are 
discriminatory in international human rights law (part of task I.6). It also 
contributes to task II.3 as to human rights law requirements for setting the 
criteria for capacity assessments.  

                               
294 Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig studie, p. 454; Busuttil, 
E, The Case-Law of the Commission as Regards Non-Discrimination (Article 14 of the 
Convention), p. 31. 
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3.1.2 Materials and approach  
In this section the usage of sources and methods for interpreting human rights 
law is explained.  

International human rights, as an area of public international law, adopts its 
sources and methods.295 In the area of this inquiry the international law has 
been intensively codified in the form of human rights treaties.296 In particular, 
the process of codification concerns the questions of legal capacity and 
decisions about medical interventions. In order to discover the essence of the 
provisions of a specific human rights treaty, the rules of customary law 
enshrined in Articles 31-33 of the Vienna Convention on the Law of Treaties 
(hereinafter - the VCLT) must be applicable. Article 31 VCLT identifies 
general methods of treaty interpretation, namely, literal, systematic, and 
teleological methods.297 However, Article 31 VCLT does not explain the order 
of methods of interpretation. The hierarchy of the methods of treaty 
interpretation is therefore the subject of dispute.298 It is often claimed that the 
nature of human rights treaties requires special protection, and due to this, 
teleological interpretation is the most appropriate.299 This type of interpretation 
seems to be a driving force for providing new, more progressive 
interpretations of the same provisions in the light of development in the 
modern world.300 In this chapter provisions of the treaties are interpreted in 
                               
295 The aforementioned statement, however, does not mean that human rights law possesses no 
special features that may alter the methods of interpretation. Human rights law should not be 
seen as agreement between states based on reciprocity (with some exceptions). Human rights 
are rather instruments for controlling whether a state fulfils the obligations towards people on 
the territory of the state. Due to the difference mentioned in the structure of the relations, the 
perception of states’ obligations may also vary. See e.g. Craven, M, Legal Differentiation and 
the Concept of the Human Rights Treaty in International Law, pp. 491 ff.; Provost, R, 
International Human Rights and Humanitarian Law, pp. 143 ff. 
296 See Thirlway, H, Human Rights in Customary Law: An Attempt to Define Some of the Issues, 
p. 497. 
297 For a more detailed discussion about the methods enshrined in the VCLT see e.g. Mårsäter, 
O, Folkrättsligt skydd av rätten till domstolsprövning, pp. 63–66; Anneth, A, A Teleological 
Approach to the Interpretation of Socio-Economic Rights in the African Charter on Human and 
Peoples’ Rights, pp. 20 ff. 
298 Fitzmaurice, M, Interpretation of Human Rights Treaties, p. 744. 
299 Teleological interpretation begs to question what the objects and purposes of the treaty are. 
In human rights treaties, the purpose is usually to respect, protect and ensure the human rights 
of persons. Since the conditions existing in society change all the time, to fulfil the purpose of 
the human rights treaties new means often become necessary. See e.g. Kirilova Eriksson, M, 
Reproductive Freedom: In the Context of International Human Rights and Humanitarian Law, 
pp. 13–14; Mechlem, K, Treaty Bodies and the Interpretation of Human Rights, p. 912; see also 
Mårsäter, O, Folkrättsligt skydd av rätten till domstolsprövning, pp. 97–101; Isa, F G, and de 
Feyter, K, International Protection of Human Rights: Achievements and Challenges, p. 385. 
Some authors, in particular, Orakhelashvili criticise the human rights institutions for 
inconsistency in their methodology of legal interpretation. See e.g. Orakhelashvili, A, 
Restrictive Interpretation of Human Rights Treaties in the Recent Jurisprudence of the 
European Court of Human Rights, p. 567. 
300 Neuman, G L, Human Rights and Constitutional Rights: Harmony and Dissonance, pp. 1866 
and 1884.  
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accordance with Article 31 VCLT. If the different methods of interpretation 
appear to conflict, I shall prioritise teleological methods of interpretation.301 

Article 32 VCLT also identifies that a treaty can be interpreted with a non-
exhaustive list of the supplementary means, if and only if, the previously 
mentioned general methods leave the meaning ambiguous, obscure, or the 
results of interpretation are manifestly absurd or unreasonable. Among the 
supplementary material, in this chapter decisions, general comments and 
recommendations, observations of the treaty bodies concerning fulfilling the 
obligations imposed by treaties, and preparatory works for the treaties shall be 
used. The hierarchy between these supplementary sources is not established. 
Though the travaux préparatoires are explicitly mentioned as supplementary 
means in the VCLT, they may have existed for a long time and might not 
reflect the present-day development of the human rights. Another issue is 
whether the decisions within individual or group complaint mechanisms 
should be seen as supplementary means for interpretation and having 
precedential value. On the one hand, it could be claimed that only the decisions 
of the European Court of Human Rights delivered within a concrete case are 
mandatory for execution for the respondent states only. On the other hand, in 
many instances, the treaty bodies provide references to their own decisions 
and observations, and these documents are also usually cited and actively used 
in the national jurisprudence. I consider that decisions of various treaty bodies 
should be studied carefully and treated as supplementary means for 
interpretation. These instruments are de facto important for the interpretation 
of the treaties.302 Usage of general comments may also be criticised, as this 
source of law is not a mandatory one, and lacks democratic consensus.303 I do 
not deny the fact that the comments of the treaty bodies cannot impose any 
new obligations on member states. Nevertheless, I adopt the perspective that 
the treaty bodies are in the best position to interpret the treaty, and that 
comments of the treaty bodies have a substantial influence on their practice.304 
                               
301 McKeever, D, Evolving Interpretation of Multilateral Treaties: ‘Acts Contrary to the 
Purposes and Principles of the United Nations’ in the Refugee Convention, pp. 407–409; 
Kirilova Eriksson, M, Reproductive Freedom: In the Context of International Human Rights 
and Humanitarian Law, pp. 13–14; see also prop. 2017/18:186 p. 84. 
302 Balcerzak, M, The Doctrine of Precedent in the International Court of Justice and the 
European Court of Human Rights, p. 139; Rodley, N S, The Role and Impact of Treaty Bodies, 
p. 639. 
303 Martin, W, et al., Towards Compliance with CRPD Art. 12 in Capacity/Incapacity 
Legislation across the UK, Essex Autonomy Project 6/6 2016, pp. 9–10. Klabbers refers to such 
instruments as soft law and perceives that it “crumbles” the legal orders. Klabbers, J, The 
Undesirability of Soft Law, pp. 385 and 391. 
304 Mechlem, K, Treaty Bodies and the Interpretation of Human Rights, pp. 908–909, Blake, C, 
Normative Instruments in International Human Rights Law: Locating the General Comment, 
Working Paper, CHR&GJ 2008, p. 34; Sepúlveda, M M, The Nature of the Obligations under 
the International Covenant on Economic, Social and Cultural Rights, p. 110. See also 
International Law Association, Committee on International Human Rights Law and Practice, 
Final Report on the Impact of Findings of the United Nations Human Rights Treaty Bodies, 
para. 175; Nisuke, A, General Comments/Recommendations, Max Planck Institute for 
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General comments are therefore used in this chapter as a valuable 
supplementary tool for interpretation.  

3.2 Boundaries of the obligation to respect the patient’s 
decisions in the UN 
3.2.1 Mental capacity as a threshold to validity of decisions 
before the CRPD 
3.2.1.1 Tasks and structure of the section 
In sections 1.2-1.3 I have explained the central role of legal capacity, and a 
threshold to exercising it – mental capacity. The right to legal capacity was 
only explicitly laid down in the UN legal system in 1979, and reaffirmed in 
relation to persons with (mental) disabilities in 2006. Before these historical 
dates, the UN treaties proclaimed the equality before the law and the right to 
recognition everywhere as a person before the law. It may appear unclear 
what all these rights (and concepts) mean and how they are to be interpreted 
in the UN treaty system in relation to the topic of this study. Task II.3 of the 
thesis requires investigating the protection with respect to setting the criteria 
for invalidation of the patient’s decisions. It is thus important to analyse 
whether the rights to equality before the law, recognition before the law, or 
legal capacity restrict using mental capacity as a threshold for making valid 
healthcare decisions. This analysis will be conducted in sections 3.2.1 – as to 
the treaties adopted prior to the CRPD – and 3.2.2 concerning the CRPD.  

The structure of section 3.2.1 needs to be explained in more detail. In 
section 3.2.1.2 the analysis of the possibility of invalidation of decisions due 
to mental incapacity concerns the documents commonly referred to as an 
international Bill of Rights.305 These documents are the Universal Declaration 
of Human Rights (hereinafter - the UDHR),306 International Covenant on Civil 
and Political Rights (hereinafter - the ICCPR),307 and the International 
Covenant on Economic, Social and Cultural Rights (hereinafter - ICESCR).308 

In section 3.2.1.3 the meaning and the need to recognise the right to legal 
capacity in the Convention on the Elimination of All Forms of Discrimination 
against Women is examined. In section 3.2.1.4 I shall review whether 
providing treatment to mentally incompetent persons is considered to be an 
act of torture or ill-treatment in the Convention against Torture. 

                               
Comparative Public Law and International Law 2010, para. 41; cf. Lagrådet, Inkorporering av 
FN:s konvention om barnets rättigheter 2017, pp. 2–3. 
305 See e.g. Simmons, B, Civil Rights in International Law: Compliance with Aspects of the 
“International Bill of Rights”, p. 438. 
306 See section 3.2.1.2.1. 
307 See section 3.2.1.2.2. 
308 See section 3.2.1.2.3. 
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3.2.1.2 Mental capacity in the UN Bill of Rights 
3.2.1.2.1 Equality before the law in the Universal Declaration of Human 
Rights 

The UDHR is a milestone in human rights development. The terms legal 
capacity or mental capacity are not mentioned in the Declaration. By using 
expressions such as everyone, no one, all human beings, all, the text of the 
UDHR repeatedly calls for recognising the equality of every person before the 
law despite any kind of status (Articles 1, 2, 6 and 7). However, the meaning 
of equality before the law is ambiguous. Does denial of the right to decide due 
to reduced mental abilities or a mental disorder violate the right to equality 
before the law? The literal interpretation of the UDHR gives no clear answer 
to this question. The preparatory works to the UDHR reveal that the drafters 
drew a distinction between legal capacity to act, and the legal capacity to have 
rights.309 The equality of every person in the UDHR’s preparatory works 
means only equality in the legal capacity to have rights (or being seen as a 
human being in the eyes of law).310  

The preparatory works also include discussion about restrictions in 
exercising civil rights on the basis of mental incompetence.311 The distinction 

                               
309 These concepts were discussed previously in section 1.3.2. There, the legal capacity to have 
rights was described as a prerequisite for potential rights or being viewed by a legal system as 
a human being. 
310 This definition matches the description in section 1.3.2.  
The French representative Cassin, who insisted on the inclusion of the right to legal personality 
to the UDHR, clarified that legal personality means “[…] to be able to be a bearer of rights, 
obligations and responsibilities”. He also considered the right to legal personality being “a 
vessel” and a fundamental right, and as an instrument for fighting slavery in the modern 
meaning. Capacity for having rights was expressed in the early drafts as legal personality and 
regarded as a universal characteristic for each person. The concept of ‘legal personality’ was 
not included in the final text, its being considered too ambiguous for a lay person. Yet, despite 
the absence of reference to the concept of legal personality, the drafters explained in other terms 
the recognition of a person before the law and non-discrimination in the text of the Declaration. 
Schabas, W A, (ed), Summary Record of the Thirteenth Meeting of the Drafting Committee of 
the Commission on Human Rights, E/CN.4/AC.1/SR.13, 20 June 1947, p. 859; Schabas, W A, 
(ed), Summary Record of the Eighth Meeting of the Drafting Committee of the Commission on 
Human Rights, E/CN.4/AC.1/SR.8, 17 June 1947, p. 805; Schabas, W A, (ed), Summary Record 
of the Fifty-Eighth Meeting of the Commission on Human Rights, E/CN.4/SR.58, 3 June 1948, 
p. 1745; see also Schabas, W A, (ed), Summary Record of the Thirty-Seventh Meeting of the 
Drafting Committee, Second Session, E/CN.4/AC.1/SR.37, 18 May 1948, pp. 1549–1550; 
Bogdan, M, Article 6, p. 111; Schabas, W A, (ed), Summary Record of the Fifth Meeting of the 
Working Group on the Declaration of Human Rights, E/CN.4/AC.2/SR.5, 8 December 1947, 
pp. 1198–1199; see also Schabas, W A, (ed), Summary Record of the Thirteenth Meeting of the 
Drafting Committee of the Commission on Human Rights, E/CN.4/AC.1/SR. 13, 20 June 1947, 
pp. 858–860. Concerning the need to shorten the Declaration, see also Schabas, W A, (ed), 
Summary Record of the Seventh Meeting of the Drafting Committee of the Commission on 
Human Rights, E/CN.4/AC.1/SR.7, 17 June 1947, p. 796. 
311 The suggested variants on the wordings of the Article are provided in square brackets: 
“Everyone has the right to a legal personality. No [one] [person] shall be restricted in the 
exercise of his civil rights except [for reasons] [under general law] based on [reason of] age or 
mental [condition] [competence] [incompetence] or as a punishment for a criminal offence [or 
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in exercising rights between mentally competent and incompetent were later 
deleted from the text. It is not possible to interpret the reason for omitting the 
wording about mental incompetence as a consensus on absolute abolition of 
restrictions for persons with divergent decision-making abilities.312 Yet, at the 
later stage of drafting, the wording “everyone is entitled to” (or similar such 
phrases) was considered to be more appropriate for the purposes of a 
universally applicable document.313 The discussions concerning mental 
incompetence were left outside the agenda. 

The overview of the UDHR’s drafting history, written approximately 
seventy years ago (1946-1948), does not provide good reasons for considering 
mental incompetence as either a necessary or prohibited threshold for enjoying 
rights.314 Since then, perceptions on human rights have changed considerably. 
The Declaration’s preparatory works might not reflect the present-day reality 
on possible thresholds for exercising legal capacity or the consequences of 
having a mental disorder.315 It is clear that the drafters intended to see mental 
                               
as otherwise permitted in this bill].” From these suggestions, it becomes obvious that 
prohibition on distinction based on different decision-making skills was not a matter of debate. 
Schabas, W A, (ed), Draft Outline of International Bill of Rights (Prepared by the Division of 
Human Rights), E/CN.4/AC.1/3,4 June 1947, p. 283; Schabas, W A, (ed), United States 
Suggestions for Redrafts of Certain Articles in the Draft Outline E/CN.4/AC.1/3, 
E/CN.4/AC.1/8, 11 June 1947, p. 713; Schabas, W A, (ed), Textual Comparison of I. The Draft 
Outline of an International Bill of Rights (Prepared by the Secretariat) II. The United Kingdom 
Draft Bill of Rights (Document E/CN.4/AC.1/4 – 5 June 1947), E/CN.4/AC.1/11, 12 June 1947, 
p. 754; Schabas, W A, (ed), Summary Record of the Fifty-Eighth Meeting of the Commission 
on Human Rights, E/CN.4/SR.58, 3 June 1948, p. 1745. 
312 At the later stage of drafting, Cassin suggested a version of the text that omitted remarks 
concerning possible restrictions of rights (accepted at one of the stages of the drafting process). 
However, Cassin stated that “an insane person has certain rights but he cannot exercise them”. 
The reason for non-specification of mental incompetence in the drafting history is an attempt 
to combine separate articles into one, rather than an acknowledgement of the universal capacity 
without any thresholds. Schabas, W A, (ed), Suggestions Submitted by the Representative of 
France for Articles 7–32 of the International Declaration of Rights, E/CN.4/AC.1/W.2, 16 June 
1947, p. 790; Schabas, W A, (ed), Summary Record of the Fifty-Eighth Meeting of the 
Commission on Human Rights, E/CN.4/SR.58, 3 June 1948, p. 1745; Schabas, W A, (ed), 
Summary Record of the Eighth Meeting of the Drafting Committee of the Commission on 
Human Rights, E/CN.4/AC.1/SR.8, 17 June 1947, pp. 805–806; Schabas, W A, (ed), Summary 
Record of the Fourth Meeting of the Drafting Committee of the Commission on Human Rights, 
E/CN.4/AC.1/SR.4, 11 June 1947, pp. 741–742. 
313 Schabas, W A, (ed), Draft International Declaration on Human Rights (Document E/600) 
with United States’ Recommendations, E/CN.4/AC.1/20, 5 May 1948, p. 1492. 
314 Especially taking into account that the wording ‘legal personality’ was not even included in 
the valid text of the declaration. 
315 Since the cornerstone principles of the UN human rights system are universality, 
interdependence, indivisibility, and interrelatedness of all human rights, it is important to 
analyse other binding norms existing within the system in order to arrive at any conclusions 
concerning the substance of the UDHR Articles (in particular, Article 6). The principle of 
interpreting the UDHR in the light of present-day conditions and other UN core treaties may be 
traced by reading outcomes of the Universal Periodic Review as well as communications from 
the Human Rights Council (though, the latter procedure is confidential). UN, The World 
Conference on Human Rights, Vienna Declaration and Programme of Action, 25 June 1993, 
para. 5; UN General Assembly, Human Rights Council Resolution, A/RES/60/251, 15 March 
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capacity as a threshold for enjoining the capacity to act. However, the general 
rules of interpretation allow drawing conclusions only about the recognition 
before the law of every person. Interpretation of the Declaration with respect 
to capacity to act is impossible without due consideration of other principles, 
in particular, non-discrimination. 

3.2.1.2.2 Recognition before the law and mental capacity for medical 
interventions in the ICCPR 
The ICCPR, drafted from 1947 until 1966, contains very similar provisions to 
those established by the Declaration. In the ICCPR there are no references to 
mental disorders, and the wording ‘legal capacity’ is also not used. Article 16 
ICCPR proclaims that every person has the right to recognition everywhere as 
a person before the law. This civil and political right requires immediate 
realisation according to Article 2 of the Covenant.316 It is also non-derogable 
and an absolute right, which means that it can never be limited even in a state 
of emergency. The ordinary meaning of the words used in Article 16 points 
out the recognition of the capacity to have rights, but says nothing about the 
capacity to act.317 This interpretation is confirmed by the preparatory works.318 
Yet, if the ICCPR is interpreted in the light of its object and purpose that 
reiterated the principles of equality and non-discrimination,319 the scope of 
Article 16 may be broader than the legal capacity to have rights. The case 
practice of the Human Rights Committee (hereinafter - the HRC)320 provides 
little guidance on whether Article 16 should be interpreted in a broader sense 
encompassing both legal capacity to have rights and to act.321 

                               
2006, para. 5(e); UN General Assembly, Human Rights Council Resolution, A/HRC/RES/5/1, 
18 June 2007, para. 85. 
316 The UDHR did not recognise a distinction between civil and political rights on the one hand, 
and social, economic and cultural rights, on the other. However, during the process of drafting 
the binding Covenants, after long deliberation it was considered necessary to make this 
distinction in order to achieve an agreement. The text of the ICSECR contains no similar 
provisions on equality before the law or legal capacity. Yet, both Covenants recognise non-
discrimination as a right. James, S A, Universal Human Rights: Origins and Development, LFB 
Scholarly Publishing LLC 2007, pp. 177 ff. 
317 In section 1.3.2 it was explained that the capacity to have rights means that a persons is 
simply recognised as a human being before the law. The wording is similar to ‘recognition 
before the law’ and does not signify recognition of equality in exercising the rights. Cf. Office 
of the UN High Commissioner for Human Rights, ‘Legal Capacity’ Background Conference 
Document 2005, para. 11.  
318 In the preparatory works an explicit distinction between capacity to have rights and capacity 
to act was made. It was specifically noted that enshrining equal legal capacity to act is not a 
purpose of the treaty, as it might be restricted due to “insanity”. UN General Assembly, Draft 
International Covenants on Human Rights, Report of the Third Committee, A/14625, 8 
December 1960, para. 25. 
319 The interpretations of the right to non-discrimination under the auspices of the UN is studied 
in section 3.3. 
320 The HRC is a treaty body established under Article 28 of the ICCPR. 
321 See UN HRC, Joslin et al. v. New Zealand (902/1999), CCPR/C/75/D/902/1999, 17 July 
2002, para. 4.6, where the Committee reiterated the statement from the preparatory works that 
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The interpretation of Article 7 ICCPR is also essential for this section, as it 
may provide insights on whether mental capacity is a permissible threshold 
for making healthcare decisions. Article 7 ICCPR prohibits torture and cruel, 
inhuman or degrading treatment or punishment (hereinafter - ill-treatment). 
The same Article also enshrines the principle: “[…] no one shall be subjected 
without his free consent to medical or scientific experimentation”. This means, 
firstly, that illegal medical experimentations are explicitly named as a type of 
torture or ill-treatment. The plain language of the Article specifically mentions 
only medical experimentation, and no other types of medical intervention. 
This focus can be explained by the period of time when the Covenant was 
drafted. Horrified by the experimentation conducted by medical doctors 
during World War II, one of the aims the drafters pursued was to prevent 
similar events in the future.322 Secondly, the language of the Covenant (“no 
one”) points to its universal application to all people, and limitations for 
people with diminished decision-making skills are not explicitly recognised. 
Thirdly, the wording “free consent” is not quite straightforward. Does free 
consent mean absence of coercion, presence of decision-making skills, or 
something else? As the general rules of treaty interpretation are not helpful in 
answering this question I shall turn to supplementary means. The travaux 
                               
capacity to act is not covered by the scope. In this case the Committee did not find that the 
Article was violated by the non-recognition of the marriage of a same-sex couple. In the practice 
of the HRC, Article 16 was often evoked in cases of forced disappearance where non-informing 
on deprivation of liberty or death was considered to be a denial of equal recognition before the 
law. The Committee stated: “the intentional removal of a person from the protection of the law 
for a prolonged period of time may constitute a refusal to recognize that person as a person 
before the law if the victim was in the hands of the State authorities when last seen and if the 
efforts of his or her relatives to obtain access to potentially effective remedies, including judicial 
remedies (Covenant, Article 2, para. 3) have been systematically impeded”. This interpretation 
of the treaty seems to indicate that capacity to act and capacity to have rights are rather 
interconnected concepts. In General Comment No. 28 the Committee noted that equality before 
the law requires equal enjoyment of the rights between men and women, not only recognition 
of the person before the law. This statement of the Committee seems to derive from the 
principles of equality and non-discrimination. UN HRC, Aouali, Faraoun and Bouregba v. 
Algeria (1884/2009), CCPR/C/109/D/1884/2009, 18 October 2013, para. 7.1; UN HRC, 
General Comment No. 28 Equality of Rights between Men and Women (Article 3), 
CCPR/C/21/Rev.1/Add.10, 29 March 2000, paras 2–4. 
322 During the drafting process, some misgivings concerning the substance of the Article were 
expressed. In particular, it was feared that the Article should not prevent medical 
experimentation on unconscious persons and should not signify that such experiment was 
illegal. Among the limitations discussed it was considered that, for example, sterilization and 
castration of persons with mental disorders shall not be protected. The examples of sterilization 
and castration make it questionable whether only medical experimentation should be perceived 
to be covered by the ICCPR, or whether medical intervention in the wider sense was intended 
to be covered. On the other hand, during the drafting process it was clarified specifically that 
the intention was to prohibit medical experimentation but not non-consensual medical 
treatment. The latter “should be left to national legislation and the medical profession”. UN 
General Assembly, Draft International Covenants on Human Rights, A/2929, 1 July 1955, pp. 
87–88, paras 14–16; UN General Assembly, Draft International Covenants on Human Rights, 
A/4045, 9 December 1958, para. 17; Bossuyt, M J, and Humphrey, J P, Guide to the ‘Travaux 
Préparatoires’ of the International Covenant on Civil and Political Rights, p. 152. 
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préparatoires contain a brief discussion in which it is mentioned that free 
consent is never consent given under pressure or coercion.323 One of the 
versions of the Article’s text contained a disclaimer concerning the 
impermissibility of medical experimentation on incapacitated patients, unless 
for the purposes of restoration of health, and with consent of the 
representatives.324 Subsequently, the drafters deleted the disclaimer in order to 
clarify that treatment in the interests of patient welfare was not prohibited.325 
The concept of ‘free consent’ covered situations where a representative 
consented on behalf of a patient, which was confirmed by subsequent case 
law.326 The conversation about information disclosure is absent in the text of 
the preparatory works. Thus, the drafters primarily meant that free consent as 
consent provided without coercion, but also associated, to some extent, with a 
patient’s competence. Analogously to the preparatory works, the 
jurisprudence of the treaty body also considers competence to be a consistent 
part of free consent. The HRC has issued two general comments on 
interpreting Article 7.327 In both comments, the Committee recommended 
focusing on “special protection” in relation to patients who are unable to 
provide their consent.328 The Committee also emphasised that the purpose of 
Article 7 was the protection of the integrity and dignity of the person, and that 
Article 10 (1) (treatment with humanity and respect to human dignity) was a 
supplementary Article and that such rights should be viewed in conjunction.329 

The analysis of Articles 16 and 7 ICCPR, the preparatory works and 
practice of the HRC, enables us to conclude that the way these provisions are 
                               
323 UN General Assembly, Draft International Covenants on Human Rights, A/4045, 9 
December 1958, para. 20. 
324 UN General Assembly, Draft International Covenants on Human Rights, A/4045, 9 
December 1958, para. 10. 
325 UN General Assembly, Draft International Covenants on Human Rights, A/4045, 9 
December 1958, para. 19. 
326 In its case practice, the Human Right Committee did not find a violation of Article 7 on the 
grounds of forced treatment in a mental health institution without the patient’s consent, when it 
was provided in accordance with national laws. The Committee also did not view the 
deprivation of liberty of persons with disabilities as being necessarily prohibited. UN Human 
Right Committee, Bozena Fijalkowska v. Poland (1061/2002), CCPR/C/84/D/1061/2002, 26 
July 2005, paras 8.1–8.2; UN HRC, T.V. and A.G. v. Uzbekistan (2044/2011), 
CCPR/C/116/D/2044/2011, 3 May 2016, para. 7.4; UN HRC, Concluding Observations on the 
Third Periodic Report of Serbia, CCPR/C/SRB/CO/3, 10 April 2017; UN HRC, General 
Comment No. 35 Article 9 Liberty and Security of Person, CCPR/C/GC/35, 16 December 2014, 
para. 19; see also Nilsson, A, Minding Equality: Compulsory Mental Health Interventions and 
the CRPD, pp. 70–71. 
327 General Comment No. 7 of 1982 was replaced by General Comment No. 20 of 1992. 
328 UN HRC, General Comment No. 20 Article 7 Prohibition of Torture, or Other Cruel, 
Inhuman or Degrading Treatment or Punishment, HRI/GEN/1/Rev.9 (Vol. I), 10 March 1992, 
para. 7; UN HRC, General Comment No. 7 Article 7 Prohibition of Torture or Cruel, Inhuman 
or Degrading Treatment or Punishment, HRI/GEN/1/Rev.9 (Vol. I), 30 May 1982, para. 3. 
329 UN HRC, General Comment No. 20 Article 7 Prohibition of Torture, or Other Cruel, 
Inhuman or Degrading Treatment or Punishment, HRI/GEN/1/Rev.9 (Vol. I), 10 March 1992, 
para. 2; UN HRC, General Comment No. 7 Article 7 Prohibition of Torture or Cruel, Inhuman 
or Degrading Treatment or Punishment, HRI/GEN/1/Rev.9 (Vol. I), 30 May 1982, para. 2. 



 112 

formulated leave the door ajar to the non-consensual treatment of people with 
mental disorders and different decision-making abilities. However, the 
ambiguous language of Articles 16 and 7 ICCPR also makes it potentially 
possible to alter the practice of the HRC so that the capacity to consent to – or 
refuse – treatment, can be seen as a universal attribute.  

3.2.1.2.3 Right to health and legal capacity: the ICESCR 
Equivalent to the previously analysed treaties, the ICESCR does not explicitly 
refer to legal capacity or mental capacity. However, Article 12 ICESCR lays 
down the right to the highest attainable standard of physical and mental health. 
Despite that, the wording of the Article does not refer to capacity to consent 
to – or refuse – a medical intervention, and the right to health is not isolated 
from the civil and political rights of the UN system; the integrated approach 
in analysis of the treaty provisions is required.330 

In its jurisprudence the UN Committee on Economic, Social and Cultural 
Rights has interpreted the provisions in a way that encompasses negative 
obligations of non-interference from the state. These obligations comprise 
respect for the right to control health and body, “including […] the right to be 
free from interference, such as the right to be free from torture, non-
consensual medical treatment and experimentation”.331 However, non-
consensual treatment of mental disorders and infectious diseases were 
recognised as being possible under exceptional circumstances.332 Notably, the 
Committee cautiously chose to phrase the allowed measures as treatment of 
mental disorders, rather than the treatment of incompetent persons. In more 
recent jurisprudence the Committee raised concerns about legal incapacitation 
of patients and their further compulsory treatment in mental health 
institutions, as it led to abuses of the rights under Article 12.333 In its General 
Comment No. 5 the Committee reiterates the necessity of recognising equal 
rights for all, including accessibility of the right to health without distinction 
                               
330 See Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig studie, pp. 184 ff. 
331 Emphasis added. From the formulation it is obvious that the right to control health and body 
is formulated as a minimum core obligation by the states’ parties. UN CESCR, General 
Comment No. 14 Article 12 The Right to the Highest Attainable Standard of Health, 
E/C.12/2000/4, 11 August 2000, para. 8. 
332 The latter statement is not surprising, taking into account that the treaty was drafted together 
with the ICCPR and the discussion about the status of persons with mental disorders in legal 
relations during the drafting (explained above in section 3.2.1.2.2). UN CESCR, General 
Comment No. 14 Article 12 The Right to the Highest Attainable Standard of Health, 
E/C.12/2000/4, 11 August 2000, para. 34. 
333 UN CESCR, Consideration of Reports Submitted by States Parties under Articles 16 and 17 
of the Covenant: Concluding Observations of the Committee on Economic, Social and Cultural 
Rights: Republic of Moldova, E/C.12/MDA/CO/2, 12 July 2011, para. 24. Note that the 
concluding observations were delivered after the Convention on the Rights of the Persons with 
Disabilities came into force. The UN Committee on Economic, Social and Cultural Rights only 
received the authority to resolve disputes between citizens and states in 2013, which means that 
the quantity of the views adopted by the Committee is still not as significant, compared with, 
for example, the HRC. 
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on the basis of mental health problems.334 The Committee considers that the 
right to health (including freedom from non-consensual intervention) is 
closely linked with freedom from discrimination.335 I shall return to the 
interpretation of the freedom from discrimination in section 3.3. 

Analysis of the provisions of the ICESCR does not allow drawing any 
watertight conclusions as to whether mental capacity can be seen to be a 
threshold for enjoining the right to control health and body as a consistent 
element of the right to health. The analysis provided calls for a more detailed 
investigation of the right to non-discrimination. However, the study of the 
practice of the treaty bodies in sections 3.2.1.2.2 and 3.2.1.2.3 seems to point 
out that the UN Committee on Economic, Social and Cultural Rights is rather 
more cautious than the HRC in making the statement that mental capacity is a 
threshold for enjoining capacity to decide on medical intervention. 

3.2.1.3 Establishing the right to legal capacity in the CEDAW 
In the previously studied treaties the wording legal capacity was not used. 
However, the Convention on the Elimination of All Forms of Discrimination 
against Women (henceforth referred to as the CEDAW) became the first core 
treaty that explicitly laid down the right to legal capacity (Article 15.2). In this 
section I shall reflect on why it was necessary to recognise the right to legal 
capacity (as opposed to the right to equality before the law) and study the 
meaning of legal capacity in the CEDAW.336  

Article 15.2 CEDAW establishes that women shall exercise identical legal 
capacity to men in all matters. The right is regarded as a civil and political 
right and requires immediate realisation.337 The language of the Article 
explicitly distinguishes an active element of capacity. Put differently, it is not 
only the recognition of someone before the law as in the UDHR and the 
ICCPR, but also the exercise of rights by one’s own actions.338 The norm was 
considered necessary as the legal systems at the time had “failed to accord 
                               
334 In General Comment No. 5, the Committee stressed that all the rights are applicable to 
persons with disabilities and in addition to the freedoms and entitlements, states have the 
obligations to assist in overcoming barriers in society. UN CESCR, General Comment No. 5 
Persons with Disabilities, E/1995/22, 9 December 1994, paras 5 and 17. 
335 UN CESCR, General Comment No. 14 Article 12 The Right to the Highest Attainable 
Standard of Health, E/C.12/2000/4, 11 August 2000, paras 12, 17 and 26. 
336 Studying the meaning of legal capacity in the CEDAW may be required for the systematic 
interpretation of the UN treaties.  
337 This conclusion derives from the wording of the Article, namely “shall accord”, which is 
obligation of result, rather than conduct. Freeman, M A, Chinkin, C M, and Rudolf, B, (eds), 
The UN Convention on the Elimination of All Forms of Discrimination against Women: A 
Commentary, p. 404. 
338 For a discussion concerning capacity as an active element that is exercised by the 
individual’s own actions see UN ESC – Commission on the Status of Women, International 
Instruments and National Standards Relating to the Status of Women: Study of Provisions in 
Existing Conventions That Relate to the Status of Women, E/CN.6/552, 21 January 1972, p. 
20, para. 59; UN CEDAW, General Recommendation No. 21 Equality in Marriage and Family 
Relations, A/49/38, 1994, para. 7. 
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recognition and dignity to the status of women as adult individuals”.339 The 
problem was that Article 16 ICCPR (analysed in section 3.2.1.2.2) did not 
explicitly recognise that women shall exercise rights as men do (for instance, 
enter into contracts concerning property).340 The term legal capacity meant to 
serve as a contrast between the ICCPR’s “equal recognition before the law” 
to stress not only the legal capacity to have rights, but also the legal capacity 
to exercise them. Rehof, as well as Freeman, Chinkin and Rudolf, point out 
that the drafters of the Article did not intend to ensure recognition of equal 
legal capacity for people with mental disorders. The problem for the drafters 
was that law treated adult women in the same way as minors, or people with 
mental disorders. Recognition of the legal capacity of groups other than 
women was not on the agenda.341 The drafters of the CEDAW viewed mental 
capacity as a possible threshold to legal capacity.342 

The CEDAW may be regarded as a turning point in the history of human 
rights of the UN as it is the first treaty explicitly demanding recognition of 
equal legal capacity, though not for all persons in the world. The text and the 
drafting history of Article 15 CEDAW are important for this thesis as they 
clarify the meaning of legal capacity in the UN treaty system. Legal capacity 
within this UN document is not only the capacity to have rights, but also the 
capacity to exercise them by one’s own actions. 

3.2.1.4 The Convention against Torture and mental capacity 
The Convention against Torture (hereinafter - CAT) does not directly mention 
legal capacity, mental capacity, or medical intervention. Article 1 CAT 
defines the element that qualifies an act as torture. In particular, these elements 
include an act that inflicts severe mental or physical suffering, intention,343 
specific purpose, including its being based on discrimination, and the 
involvement or acquiescence of state officials. Acts committed with consent 
or awareness of officials that do not amount to torture may be recognised as 
ill-treatment. These acts must also be condemned under Article 16 CAT.  

Abuses of rights in healthcare accordingly can also be recognised as torture 
or ill-treatment. Some failures to take positive action – for instance, not 
                               
339 UN ESC – Commission on the Status of Women, Draft Convention on the Elimination of 
All Forms of Discrimination against Women: Working Paper Prepared by the Secretary-
General, E/CN.6/591, 21 June 1976, p. 33, para. 153. 
340 See section 3.2.1.2.2. UN ESC – Commission on the Status of Women, International 
Instruments and National Standards Relating to the Status of Women: Study of Provisions in 
Existing Conventions that Relate to the Status of Women, E/CN.6/552, 21 January 1972, pp. 
19–20, paras 58–59; Rehof, L A, Guide to the Travaux Préparatoires of the United Nations 
Convention on the Elimination of All Forms of Discrimination against Women, p. 163. 
341 Ibid, p. 164; Freeman, M A, Chinkin, C M, and Rudolf, B, (eds), The UN Convention on the 
Elimination of All Forms of Discrimination against Women: A Commentary, p. 390. 
342 Ibid, p. 390; Rehof, L A, Guide to the Travaux Préparatoires of the United Nations 
Convention on the Elimination of All Forms of Discrimination against Women, pp. 163–164. 
343 The intention can be qualified both in situations where someone wanted to inflict suffering, 
or any other intentional actions having other purpose, but resulting in the undesirable results. 
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providing access to medical aid, or degrading conditions in healthcare 
facilities – have been under the spotlight of the Committee against Torture, 
which is the treaty body to the CAT.344 

According to the Special Rapporteurs on torture and other cruel, inhuman 
or degrading treatment or punishment, after the adoption of the CRPD (see 
sections 3.2.2 and 3.3), administering involuntary medical procedures on 
persons with mental disorders falls within the Article 1 CAT’s definition of 
torture.345 Involuntary treatment of persons with disabilities is an act that 
involves state officials based on the grounds of mental or other disability,346 
and leading to a patient’s moral or physical suffering. The Special Rapporteur 
Méndez called for the recognition of intrusive and irreversible acts of a nature 
that lacked a therapeutic purpose to be acts of torture or degrading treatment.347  

As it stands, after the adoption of the CRPD, the jurisprudence of the treaty 
body, the Committee against Torture, has not condemned any denial of legal 
capacity based on mental disorder or mental abilities as being impermissible. 
In some cases, the Committee against Torture has started posing questions 
about involuntary treatment, in particular, administered to persons with mental 
disorders.348 At the same time, in its modern practice, the Committee has 
neither directly acknowledged the permissibility of the threshold of mental 

                               
344 See e.g. UN CAT, Conclusions and Recommendations Bulgaria, CAT/C/CR/32/6, 11 June 
2004, para. 6 (e); UN CAT, Conclusions and Recommendations Estonia, CAT/C/EST/CO/4, 
19 February 2008, para. 24; UN CAT, Conclusions and Recommendations: Georgia, 
CAT/C/GEO/CO/3, 25 July 2006, para. 13; UN CAT, Concluding Observations on the Fourth 
Periodic Report of Turkey, CAT/C/TUR/4, 13 May 2016, paras 32(b), 32(c) and 42; UN CAT, 
Concluding Observations on the Fourth Periodic Report of Azerbaijan, CAT/C/AZE/CO/4, 27 
January 2016, para. 27. 
345 The Special Rapporteurs on Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment are experts appointed by the United Nations Commission on Human Rights. They 
are not a treaty body under the CRC and have no power to resolve disputes or provide legally 
binding decisions. The rapporteurs can be seen as an authoritative opinion, which can only be 
used as a supplementary source for interpretation of provisions of the treaties. Special 
Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
Manfred Nowak, Interim Report, A/63/175, 28 July 2008, paras 44, 50, 69 and 73; Special 
Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan 
Ernesto Méndez, Report, A/HRC/22/53, 1 February 2013, paras 27 and 31; Special Rapporteur 
on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Juan Ernesto 
Méndez, Report, A/HRC/28/68, 5 March 2015, para. 53. 
346 See section 3.3 for analysis of mental disability as protected characteristics in international 
human rights. 
347 Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment Juan Ernesto Méndez, Report, A/HRC/22/53, 1 February 2013, para. 32. 
348 UN CAT, Concluding Observations on the Combined Fourth and Fifth Periodic Reports of 
Australia CAT/C/AUS/CO/4-5, 23 December 2014, para. 20 where sterilization of people with 
mental illnesses is considered impermissible without their consent. See also UN CAT, 
Concluding Observations on the Fourth Periodic Report of Azerbaijan, CAT/C/AZE/CO/4, 27 
January 2016, para. 26 in the concluding observation the Committee expressed concern about 
the confinement to psychiatric hospitals not based on informed consent. Yet nothing about the 
informed consent was mentioned in the Committee’s recommendations.  
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capacity, nor refuted it.349 Involuntary psychiatric treatment is still considered 
to be permissible by the Committee.350 

3.2.1.5 Preliminary conclusions on mental capacity within the UN core 
treaties 
It is possible to conclude that the UN core human rights treaties do not provide 
direct answers with respect to viewing mental capacity as a threshold for 
enjoying the right to choose medical intervention. The text of the UDHR and 
the ICCPR only concerns the right to be recognised as a person before the law 
(capacity to have rights). The texts of these treaties should also be interpreted 
in light of the right to non-discrimination and the aim of the treaties, namely, 
to promote universality of human rights. The systematic and teleological 
methods of interpretation call for analysis of the principle of non-
discrimination, to understand whether it can be permissible to limit legal 
capacity on the basis of decision-making abilities. The right to non-
discrimination within the UN is analysed in section 3.3. 

The absence of a direct answer in relation to allowing mental capacity as a 
threshold for enjoining legal capacity leaves room for ambiguous and dubious 
interpretations. The study of the preparatory works indicates that people with 
mental health problems, as well as other groups, were viewed as exceptions 
from the outset of human rights development within the UN (this situation is 
reminiscent of the famous quote from Orwell: “All animals are equal, but 
some animals are more equal than others”).351 With the adoption of the non-

                               
349 In the concluding observations on the United States of America, the Committee required to 
“put an end to the force-feeding of detainees on hunger strike as long as they are able to take 
informed decision”. Yet it is not straightforward what is meant under ability to take informed 
decision: mental capacity or e.g. reaching the state of majority. The Committee also considered 
force-feeding of detainees in Israel as absolutely impermissible without their consent if the 
persons were competent to make decisions. UN CAT, Concluding Observations on the 
Combined Third to Fifth Periodic Reports of the United States of America, CAT/C/USA/CO/3-
5, 19 December 2014, para. 14 (e); UN CAT, Concluding Observations on the Fifth Periodic 
Report of Israel, CAT/C/ISR/CO/5, 3 June 2016, para. 27; see also UN CAT, Concluding 
Observations on the Combined Sixth and Seventh Periodic Reports of Denmark, 
CAT/C/DNK/CO/6-7, 4 February 2016, para. 43 (c); UN CAT, Concluding Observations on 
the Sixth Periodic Report of Austria, CAT/C/AUT/CO/6, 27 January 2016, para. 45 (c). 
350 In the most recent concluding observations on Bulgaria, the Committee called to ensure that 
consent was obtained even for psychiatric treatment, but did not condemn involuntary 
psychiatric treatment as such. UN CAT, Concluding Observations on the Sixth Periodic Report 
of Bulgaria, CAT/C/BGR/CO/6, 27 November 2017, para. 16 (b); see also UN CAT, 
Concluding Observations on the Combined Third to Fifth Periodic Reports of the Republic of 
Korea, CAT/C/KOR/CO/3-5, 30 May 2017, para. 32 (a); UN CAT, Concluding Observations 
on the Third Periodic Report of Republic of Moldova, CAT/C/MDA/CO/3, 14 November 2017, 
para. 32 (c). 
351 Orwell, G, Animal Farm, p. 57. It also resembles observations in section 2.3.3.1. In this 
section it was mentioned that scientific research provided evidence that persons with 
disabilities, as well as women and certain ethnic groups perform worse in gambling tasks than 
a comparative group. The question whether this evidence suffices for establishing a threshold 
for validity of decisions was posed. The history of human rights development indicates that all 
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discrimination model conventions, the circle of exceptions of “less equal” 
started to shrink. The newly adopted core human rights treaties urge 
reconsidering the practice of the human rights bodies within the auspices of 
the UN and interpreting it in accord with the purpose of universal promotion 
of human rights. It is therefore important to turn to the analysis of the 
substance of the Convention on the Rights of Persons with Disabilities, to 
understand how its scope impacts on the previously adopted treaties. 

3.2.2 Capacity to make healthcare choices under the CRPD 
3.2.2.1 The CRPD relevance: points of departure 
In 2006, the General Assembly of the UN adopted the CRPD. This convention 
is often viewed as a revolution in terms of the recognition of legal capacity for 
persons with disabilities.352 However, the state’s obligations under the CRPD 
as to legal capacity remain the subject of controversy and debate, and deserve 
a detailed analysis in this thesis.  

The CRPD is a human rights treaty that is specifically addressed to persons 
with disabilities. The research in this thesis deals with adult patients. Not all 
adults are considered to be persons with disabilities. In this section I shall 
analyse whether the CRPD is applicable to the adult patients. 

Incentives behind the drafting of the CRPD are briefly clarified. The aim 
of the CRPD was not perceived as establishing new rights and obligations in 
human rights law.353 The treaty was needed to explicitly state that persons with 
disabilities have the same rights, and that they are not an exception from 
human rights.354 The other reason that urged the drafting process was the 
perceived emergency to adjust the international human rights framework to 
the specific needs of persons with disabilities.355 Due to this, the rights 
enshrined in the treaty were regarded as a reformulation of rights already 
recognised and stated in other UN treaties, but not as providing new rights to 
persons with disabilities.356 

                               
the mentioned groups face similar struggles regarding their recognition as subjects before and 
under the law. 
352 Minkowitz, T, The United Nations Convention on the Rights of Persons with Disabilities 
and the Right to Be Free from Nonconsensual Psychiatric Interventions, p. 408; Keys, M, Legal 
Capacity Law Reform in Europe: An Urgent Challenge, p. 61. 
353 UN Convention on the Rights of Persons with Disabilities 2006, preamble (a–d) and (y). 
354 Notably, the other human rights bodies used rather similar language that is now enshrined 
in the CRPD, long before adoption of the CRPD. See UN CESCR, General Comment No. 5 
Persons with Disabilities, E/1995/22, 9 December 1994. 
355 UN Ad Hoc Committee on a Compressive and Integral International Convention on 
Protection and Promotion of the Rights and Dignity of Persons with Disabilities, Background 
Paper Prepared by the Division for Social Policy and Development of the United Nations 
Secretariat for the “Informal Consultative Meetings on International Norms and Standards for 
Persons with Disabilities”, A/AC.265/CRP.2, 9 February 2001. 
356 An interesting discussion on whether the rights enshrined in the CRPD are the same as the 
human rights enshrined in other treaties, reinterpretation for persons with disabilities or the new 
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The notion of disability was heatedly debated almost at all stages of the 
drafting process.357 The text of the preamble of the CRPD recognises disability 
as “an evolving concept”. The preamble also emphasises changes in approach: 
if impairments were previously viewed as a cause for limitations (medical 
model of disability), the preamble stresses that disability is “the interaction 
between persons with impairments and attitudinal and environmental barriers” 
(social model of disability).358 Article 1.2 CRPD reinforces these provisions of 
the preamble and states: 

Persons with disabilities include those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various barriers 
may hinder their full and effective participation in society on an equal basis 
with others.359 

The word ‘include’ in Article 1.2 stresses that long-term impairments listed in 
the definition are not exhaustive. The word ‘include’ in the Article relates not 
only to the list of possible impairments, but also to their types. Therefore the 
definition per se does not prohibit inclusion of short-term or episodic 

                               
types of rights, is provided in Mégret, F, The Disabilities Convention: Human Rights of Persons 
with Disabilities or Disability Rights?, pp. 494–516. 
357 See e.g. UN Ad Hoc Committee on a Comprehensive and Integral International Convention 
on Protection and Promotion of the Rights and Dignity of Persons with Disabilities, Report of 
the Secretary-General on Issues and Emerging Trends Related to the Advancement of Persons 
with Disabilities, A/AC.265/2003/1, 16–27 June 2003. 
358 UN Convention on the Rights of Persons with Disabilities 2006, preamble (e). 
A medical model of disability foresees that having a permanent impairment signifies disability. 
From this perspective, disability means that something is wrong with the patient and he or she 
should be treated. A social model of disability emphasises that the environmental or social 
barriers constructed in a specific society, create a disability. In a society where nobody can see, 
being blind is not supposed to be problematic. Hence, disability is not necessarily dependent on 
“fixing the patient”, but rather on “fixing the society”. See e.g. UN CRPD Committee, General 
Comment No. 6 on Equality and Non-Discrimination, CRPD/C/GC/6, 9 March 2018, paras 8–
9; Fridström Montoya, T, Leva som andra genom ställföreträdare – en rättslig och faktisk 
paradox, pp. 34–35. In the preparatory works it was stressed that the notion of disability should 
abide by the so-called developmental approach, which means that society must focus on the 
elimination of barriers rather than medical diagnosis. UN Ad Hoc Committee on a 
Comprehensive and Integral International Convention on Protection and Promotion of the 
Rights and Dignity of Persons with Disabilities Report of the Secretary-General on Issues and 
Emerging Trends Related to the Advancement of Persons with Disabilities, A/AC.265/2003/1, 
16–27 June 2003. 
359 The analysed concept of disability was placed in Article 1, which is entitled “Purpose”, but 
not in Article 2 “Definitions”. This stresses that Article 1 does not define “persons with 
disabilities”. 
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impairments.360 This view also finds support in the preparatory works.361 In its 
jurisprudence the CRPD Committee criticises states for inclusion of only 
“permanent” impairments to the definition, and for excessive focus on 
impairments.362 Instead, in the defining disability states should focus on 

                               
360 It is unclear what should be the period of impairment in order for it to qualify as “long-term” 
(for example, one year, one month, one week can be seen as long-term from different 
perspectives) and whether states have the discretion to define it. See also UN CRPD Committee 
S.C. v. Brazil (010/2013) CRPD/C/12/D/10/2013, 2 October 2014, para. 6.3. My interpretation 
is rather different from, in particular, the interpretation of Kayess and French. These authors 
consider that the CRPD definition excludes persons with short-term or episodic impairments 
from the scope of the Convention’s application. Kayess, R, and French, P, Out of Darkness into 
Light? Introducing the Convention on the Rights of Persons with Disabilities, p. 23; see also 
Nilsson, A, Minding Equality: Compulsory Mental Health Interventions and the CRPD, p. 40. 
361 The first drafts of the treaty explicitly mention inclusion of temporary impairments under 
the definition. Moreover, disability was treated as “a normal aspect of life; all kinds of 
disabilities can happen to all types of people at all stages in their normal lifecycles”. There were 
three main views concerning the definition of disability in the treaty: 1) to define the notion as 
in the WHO’s International Classification of Functioning, Disability and Health (ICF); 2) not 
to provide a definition in order not to exclude anyone; 3) provide a rather broad definition that 
would emphasise the social model of disability. View 3 found its implementation in the final 
text of the Convention. However, the discussions about the tensions between view 2 and 3, and 
constant pointing out that the definition should not be too narrow indicate that the drafters by 
the word ‘include’ were trying to provide as broad a definition as possible. UN Ad Hoc 
Committee on a Compressive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Comprehensive and Integral 
International Convention to Promote and Protect the Rights and Dignity of Persons with 
Disabilities, Working Paper by Mexico, A/AC.265/WP.1, 29 July–9 August 2002; UN Ad Hoc 
Committee on a Comprehensive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Compilation of Proposals for 
a Comprehensive and Integral International Convention to Promote and Protect the Rights and 
Dignity of Persons with Disabilities, 16–27 June 2003 Article 2, option 1; UN Ad Hoc 
Committee on a Comprehensive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Possible Definition of 
“Disability”, Discussion Text Suggested by the Chair, 16 January–3 February 2006; UN Ad 
Hoc Committee on a Comprehensive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Report of the Secretary-
General on Issues and Emerging Trends Related to the Advancement of Persons with 
Disabilities, A/AC.265/2003/1, 16–27 June 2003, para. 9; Working Group to the UN Ad Hoc 
Committee on a Comprehensive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Report of the Working Group 
to the UN Ad Hoc Committee. Annex I: Draft Comprehensive and Integral International 
Convention on the Protection and Promotion of the Rights and Dignity of Persons with 
Disabilities, A/AC.265/2004/WG/1, January 2004, para. 12. 
362 UN CRPD Committee, Concluding Observations on the Initial Report of Mongolia, 
CRPD/C/MNG/CO/1, 13 May 2015, para. 5. In S.C. v. Brazil the CRPD Committee made the 
following statement: “persons with disabilities include, but are not limited to, those who have 
long-term physical, mental, intellectual or sensory impairments which, in interaction with 
various barriers, may hinder their full and effective participation in society on an equal basis 
with others” (my emphasis). The application raised the issue whether a knee injury that resulted 
in inability to work for a period of three months was a disability. Though the state party alleged 
that the impairment was too short, and therefore did not amount to disability, the CRPD 
Committee rejected the state’s argument. The CRPD Committee stated that disorders differ 
from disability not by kind, but by degree, and also stressed the interconnectedness of the notion 
of disability with environmental and attitudinal barriers. In other words, the Committee meant 
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problems with environment that hinder participation.363 Since in Article 1.2 
CRPD the characteristics of impairments are open-ended, there might be no 
need to prove the existence of impairment and its duration, but only to indicate 
the presence of environmental or attitudinal barriers hindering participation.364 
If the domestic law defines disability as an impairment (short-term or long-
term) the CRPD Committee is likely to justly criticise such a definition as 
being too narrow.365 

The procedure of capacity assessment as such, or its results in a form of 
possible denial of validity of consent to – or refusal of – medical intervention 
may be seen as a barrier, mentioned in Article 1.2 of the CRPD, that hinders 
participation of persons with disabilities in making decisions.366 This 
emphasises that defining whether a particular patient falls under the definition 
of the CRPD might be an unnecessary task. Most of the rights under the CRPD 
are replications and advancements of the human rights enshrined within the 
UN system. The treaty is therefore important for further study of the capacity 
to make healthcare decisions of adult patients in general.  

                               
that any kind of disorder may amount to a disability if it results in barriers to enjoying rights. 
The application was considered to be inadmissible due to non-exhaustion of domestic remedies. 
UN CRPD Committee S.C. v. Brazil (010/2013), CRPD/C/12/D/10/2013, 2 October 2014, 
paras 6.3 and 6.5. 
363 UN CRPD Committee, Concluding Observations on the Initial Periodic Report of Hungary, 
CRPD/C/HUN/CO/1, 22 October 2012, paras 10 and 12; UN CRPD Committee, Concluding 
Observations on the Initial Report of Turkmenistan, CRPD/C/TKM/CO/1, 13 May 2015, paras 
5–6; UN CRPD Committee, Concluding Observations of the Committee on the Rights of 
Persons with Disabilities on Peru, CRPD/C/PER/CO/1, 9 May 2012, paras 6–7; UN CRPD 
Committee, Concluding Observations of the Committee on the Rights of Persons with 
Disabilities on Spain, CRPD/C/ESP/CO/1, 19 October 2011, paras 11–12; UN CRPD 
Committee, Concluding Observations on the Initial Report of Azerbaijan, CRPD/C/AZE/CO/1, 
12 May 2014, paras 8–9; UN CRPD Committee, Concluding Observations on the Initial Report 
of Ecuador, CRPD/C/ECU/CO/1, 27 October 2014, paras 8–9; UN CRPD Committee, 
Concluding Observations on the Initial Report of Republic of Korea, CRPD/C/KOR/CO/1, 29 
October 2014, paras 8–9; UN CRPD Committee, Concluding Observations on the Initial Report 
of the Czech Republic, CRPD/C/CZE/CO/1, 15 May 2015, paras 7–8; UN CRPD Committee, 
Concluding Observations on the Initial Report of Guatemala, CRPD/C/GTM/CO/1, 29 
September 2016, paras 9–10; UN CRPD Committee, Concluding Observations on the Initial 
Report of Armenia, CRPD/C/ARM/CO/1, 8 May 2017, para. 6 (e).  
364 See also Kanter, A S, The United Nations Convention on the Rights of Persons with 
Disabilities and Its Implications for the Rights of Elderly People under International Law, p. 
573 where the author discusses the necessity to broaden application on the CRPD towards an 
elderly people. 
365 It may be argued that the broad application of the treaty may have certain negative 
consequences for the state, for instance, it can be a burden of a state’s budget. In its concluding 
observation on Austria, the CRPD Committee clarified that defining disability for the purposes 
of non-discrimination and identifying a group of people who are entitled to receive certain aid 
or services are distinct processes. UN CRPD Committee, Concluding Observations on the 
Initial Report of Austria, CRPD/C/AUT/CO/1, 30 September 2013, para. 8. 
366 Previously, it was the exemplified with the help of the tools for capacity assessment used in 
medical practice that procedure as such, may constitute an intrusion into the sphere of the 
private life of a patient.  
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3.2.2.2 Legal capacity and consent to or refusal of medical intervention 
In this section I shall analyse the meaning of the right to legal capacity and 
validity of consent to or refusal of medical treatment under the CRPD. It will 
also be investigated as to whether deviant decision-making abilities can be 
seen as a reason for denial of healthcare decisions being valid. 

Article 12.1 CRPD, as well as the ICCPR and the UDHR, laid down that 
all persons, including those with disabilities shall be recognised as being 
persons before the law. In section 3.2.1.2 I explained that this statement can 
be interpreted as recognition of capacity to have rights for all human beings. 
However, Article 12.2 of the CRPD, for the first time in the history of the UN 
treaties, imposes the obligations of recognition of legal capacity for persons 
with disabilities on an equal basis with others. The language of Article 12.2 
CRPD was intentionally made similar to the one formulated in Article 15 
CEDAW to emphasise the necessity to recognise the legal capacity to act on 
an equal basis with others.367 During the process of treaty drafting, it was 
suggested to narrow down the scope of Article 12.2. However, those proposals 
were rejected.368 

The literal interpretation of Article 12.2 CRPD is made perplexing by 
various versions of the official texts of the treaty. In Russian, Chinese and 
Spanish, which are the official languages of the CRPD, the reference in the 
text is given to capacity to have rights only, whereas the English, French, and 
Arabic versions refer to legal capacity (which may include both capacities to 
have rights and to act).369 Does Article 12.2 CRPD mean that only the capacity 
to have rights has to be recognised on an equal basis with others? Since the 
literal interpretation leaves the meaning ambiguous, I shall turn to teleological 
and systematic interpretations. Teleological interpretation requires analysing 
the purpose of the treaty stated in Article 1, that is “full and equal enjoyment 
of all human rights and fundamental freedoms by all persons with 
disabilities”. The purpose of the CRPD concentrates on enjoyment of rights. 
                               
367 Indeed, some of the drafts explicitly referred to ‘capacity to act’. However, at a later stage 
of drafting, the wording legal capacity was considered more suitable as it had previously been 
used in the CEDAW. UN Ad Hoc Committee on the Comprehensive and Integral International 
Convention on the Protection and Promotion of the Rights and Dignity of Persons with 
Disabilities, the Report of the UN Ad Hoc Committee on a Comprehensive and Integral 
International Convention on the Protection and Promotion of the Rights and Dignity of Persons 
with Disabilities on Its Fifth Session, A/AC.265/2005/2, 23 February 2005, para. 20; Office of 
the UN High Commissioner for Human Rights, ‘Legal Capacity’ Background Conference 
Document 2005, paras 26 and 37. 
368 Permanent Representative of Iraq to the UN, Letter Dated 5 December 2006 from the 
Permanent Representative of Iraq to the United Nations Addressed to the Chairman, 
A/AC.265/2006/5, December 2006; UN Ad Hoc Committee on a Comprehensive and Integral 
International Convention on Protection and Promotion of the Rights and Dignity of Persons 
with Disabilities, Draft Convention on the Rights of Persons With Disabilities and the Draft 
Optional Protocol to the International Convention on the Rights of Persons with Disabilities to 
be Adopted Simultaneously with the Convention 2006, footnote 1. 
369 Caivano, N, Conceptualizing Capacity: Interpreting Canada’s Qualified Ratification of 
Article 12 of the UN Disability Rights Convention, p. 9. 
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Put differently, the passive declaration that persons with disabilities are also 
persons before the law shall not lead to achieving the purpose of the treaty. 
Teleological interpretation allows coming to the conclusion that the provisions 
of Article 12.2 CRPD demand recognising both capacity to have rights and 
the capacity to act. Systematic interpretation of the Convention necessitates 
interpreting Article 12.2 in the context of other provisions of the treaty and/or 
other human rights treaties. Without equal recognition of capacity to act, the 
majority of the rights enshrined in the Convention are meaningless. As we saw 
in section 3.2.1.3, legal capacity as a right in the CEDAW means capacity to 
act and capacity to have rights.370 Therefore, teleological and systematic 
interpretations point out that legal capacity includes both capacity to act and 
to exercise rights. Though the CRPD Committee has not yet discussed the 
problem of interpretation of the official languages of the treaty, the Committee 
in its practice has continually confirmed that the CRPD concerns both 
capacities to have rights and to act.371 

The CRPD provisions also have a crucial impact on understanding mental 
competence as a barrier to exercising the legal capacity to act. The language 
of Article 12.2 does not mention mental capacity. Discrimination is one of the 
crucial principles of the Convention. In Article 2 CRPD defines that 
discrimination is a distinction, exclusion, or restriction, which has the purpose 
or effect of impairing the exercise of rights. If a distinction on the basis of 
mental competence is to be made, such a distinction has a purpose or effect of 
impairing the exercise of rights. Distinction on the basis of mental competence 
also does not lead to achieving the purpose of the treaty – that is, the equal 
enjoyment of rights. Therefore, restriction of legal capacity due to not having 
a mental ability can be seen as a violation of the CRPD.372 These teleological 
and systematic interpretations have been further supported by the 
jurisprudence of the CRPD Committee. In General Comment No. 1 the 
Committee makes the following statement: 

Article 12 of the Convention on the Rights of Persons with Disabilities, 
however, makes it clear that “unsoundness of mind” and other discriminatory 
labels are not legitimate reasons for the denial of legal capacity (both legal 

                               
370 UN Vienna Convention on the Law of Treaties 1969 Article 33.4. For a more detailed 
argument, see Litins’ka, Y, and Karamyshev, D, Lost in Translation: Interpretation of Legal 
Capacity in Ukraine, pp. 171–173. 
371 See e.g. UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition 
before the Law, CRPD/C/GC/1, 19 May 2014, paras 12 and 14; UN CRPD Committee, Bujdosó 
et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 October 2013, para. 9.5; UN CRPD 
Committee, Concluding Observations on the Initial Report of Ukraine, CRPD/C/UKR/CO/1, 2 
October 2015, para. 26; UN CRPD Committee, Concluding Observations on the Initial Report 
of Argentina as Approved by the Committee at Its Eighth Session, CRPD/C/ARG/CO/1, 8 
October 2012, paras 31–32. 
372 UN Convention on the Rights of Persons with Disabilities 2006 Articles 1, 2 and 5; UN 
CRPD Committee, General Comment No. 6 on Equality and Non-Discrimination, 
CRPD/C/GC/6, 9 March 2018, paras 47–49. 
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standing and legal agency). Under article 12 of the Convention, perceived or 
actual deficits in mental capacity must not be used as justification for denying 
legal capacity.373 

The CRPD Committee clearly states that denial of legal capacity to act on the 
basis of mental capacity is impermissible. The Committee has also specifically 
condemned functional, outcome, and status approaches explored earlier in 
section 1.3.5 of the thesis, because they are disproportionally applied to 
persons with mental disabilities.374 According to the Committee, capacity 
assessments are dependent on societal perceptions of normality. The treaty 
body considers that assessments cannot provide objective information on the 
functioning of human minds.375 This approach of the Committee is in line with 
the study conducted in Chapter 2. In accordance with Article 12.4 CRPD, 
instead of deciding what is best for a person, states are obliged to ensure that 
the wishes and preferences of the person are respected. Thus, the CRPD calls 
for focusing on the desires of the patient and not on the assessment of mental 
abilities.  

The right to legal capacity in Article 12 CRPD is obviously an immediately 
realisable right. This conclusion is induced, in particular, in how the right to 
equality before the law and legal capacity are formulated in other UN 
treaties.376 Nevertheless, the text of the CRPD it is not entirely clear as to 
whether the right to enjoyment of legal capacity on an equal basis is absolute 
or can be restricted under special circumstances. Due to the similarities in 
nature of the right to equality before the law, the CRPD Committee took the 
position that the right to enjoyment of legal capacity on an equal basis with 
others allows for no limitation.377  

                               
373 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 13. 
374 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 9 and 14; UN CRPD Committee, General Comment 
No. 6 on Equality and Non-Discrimination, CRPD/C/GC/6, 9 March 2018, paras 47–49. 
375 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 5 and 14. 
376 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 30; UN CRPD Committee, General Comment No. 6 
on Equality and Non-Discrimination, CRPD/C/GC/6, 9 March 2018, para. 12; Arstein-
Kerslake, A, and Flynn, E, The General Comment on Article 12 of the Convention on the Rights 
of Persons with Disabilities: A Roadmap for Equality before the Law, p. 480. 
377 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 5. The question as to whether the right is absolute has 
been given a little attention in academic literature yet. Arstein-Kerslake and Flynn assume that 
that derogation from Article 12 is possible if not discriminatory (I am not entirely sure whether 
the authors argued about the distinction between absolute and qualified rights or derogable and 
non-derogable). The argument of the authors seems to contain a tautology: the right to 
recognition of legal capacity on an equal basis with others embeds the non-discriminatory 
character of actions. As will be explained in section 3.3, the distinction that is directly or 
indirectly based on mental capacity of adults shall be viewed as discriminatory. Arstein-
Kerslake, A, and Flynn, E, The General Comment on Article 12 of the Convention on the Rights 
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The CRPD explicitly addresses the issue of consent to medical 
interventions. Apart from the principle of non-discrimination, the right to 
consent to medical interventions is closely connected with, in particular, 
Articles 12 (equal recognition before the law), 14 (liberty and security of the 
person), 15 (freedom from torture or cruel, inhuman or degrading treatment or 
punishment), 17 (protecting the integrity of the person), 22 (respect for 
privacy) and 25 (health) of the CRPD.378 Article 25(d) enshrines the provision 
that healthcare services shall be provided to persons with disabilities 
(including mental disabilities) based on free and informed consent. In other 
words, the CRPD emphasises that diminished mental capacity is not a valid 
ground for imposing intervention, or denial of the right to consent to it. The 
latter statement was also confirmed by the jurisprudence of the CRPD 
Committee,379 and preparatory works.380 
                               
of Persons with Disabilities: A Roadmap for Equality before the Law, p. 483; see also Gooding, 
P, Navigating the ‘Flashing Amber Lights’ of the Right to Legal Capacity in the United Nations 
Convention on the Rights of Persons with Disabilities: Responding to Major Concerns, p. 62. 
378 Some of the CRPD’s drafts suggested conceptualising non-consensual medical intervention 
and institutionalization in mental health institutions as a type of torture or inhuman and 
degrading treatment, similar to the ICCPR. During the drafting, concerns were raised as to 
institutionalization; it was perceived that freedom from institutionalization was not an absolute 
right compared with freedom from torture. As noted during the discussion, freedom from 
institutionalization can be limited when weighing-up other interests, such as protection of 
society or self-harm (and when applied on a non-discriminatory basis). Due to this, the Article 
was further split into several parts: right to liberty, right to health, and freedom from torture. 
UN Ad Hoc Committee on a Comprehensive and Integral International Convention on 
Protection and Promotion of the Rights and Dignity of Persons with Disabilities, Daily 
Summary of Discussion at the Fifth Session, 27 January 2005; UN Ad Hoc Committee on a 
Comprehensive and Integral International Convention on Protection and Promotion of the 
Rights and Dignity of Persons with Disabilities, Daily Summary of Discussion at the Fifth 
Session, 28 January 2005. 
379 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 40–42; UN CRPD Committee, Concluding 
Observations on the Initial Report of the United Kingdom of Great Britain and Northern Ireland, 
CRPD/C/GBR/CO/1, 3 October 2017, paras 40–41; UN CRPD Committee, Concluding 
Observations on the Initial Report of Austria, CRPD/C/AUT/CO/1, 30 September 2013, para. 
31; UN CRPD Committee, Concluding Observations on the Initial Report of Belgium, 
CRPD/C/BEL/CO/1, 28 October 2014, para. 29; UN CRPD Committee, Concluding 
Observations on the Initial Report of Brazil, CRPD/C/BRA/CO/1, 29 September 2015, paras 
34 and 35; UN CRPD Committee, Concluding Observations on the Initial Report of China 
Adopted by the Committee at Its Eighth Session, CRPD/C/CHN/CO/1, 15 October 2012, paras 
37–40 and 63–64; UN CRPD Committee, Concluding Observations on the Initial Report of 
Costa Rica, CRPD/C/CRI/CO/1, 12 May 2014, para. 22; UN CRPD Committee, Concluding 
Observations on the Initial Report of Croatia, CRPD/C/HRV/CO/1, 15 May 2015, paras 27–
28; UN CRPD Committee, Concluding Observations on the Initial Report of Denmark, 
CRPD/C/DNK/CO/1, 30 October 2014, paras 32–33 and 38–39; UN CRPD Committee, 
Concluding Observations on the Initial Report of the Dominican Republic, 
CRPD/C/DOM/CO/1, 8 May 2015, paras 26–27; UN CRPD Committee, Concluding 
Observations on the Initial Report of Ecuador, CRPD/C/ECU/CO/1, 27 October 2014, para. 29; 
UN CRPD Committee, Concluding Observations on the Initial Report of El Salvador, 
CRPD/C/SLV/CO/1, 8 October 2013, paras 51–52. 
380 The preparatory works also reveal that equal exercise of the right to legal capacity in 
healthcare was considered necessary by the drafters. UN Ad Hoc Committee on a Compressive 
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Article 25 CRPD expression and interpretation of valid consent to 
treatment appears different compared with Article 7 ICCPR text and its 
preparatory works. Firstly, the text of the CRPD adds separate characteristics: 
consent is now to be informed. Secondly, the category of free consent 
according to the CRPD’s preparatory works stresses non-coercion. Mental 
incompetence is not in focus of the CRPD (as it was in the ICCPR preparatory 
works). Taking into account the requirement of Article 12.2, mental inabilities 
cannot justify invalidation of the patient’s consent or refusal.381 The travaux 
préparatoires to the CRPD also reveal that validity of consent – or refusal – 
is not supposed to be influenced by the support of another person during 
decision-making.382 

Article 12 CRPD demands focusing on the wishes and preferences of a 
person, rather than recognising persons incapable of deciding. Applying this 
                               
and Integral International Convention on Protection and Promotion of the Rights and Dignity 
of Persons with Disabilities, Comprehensive and Integral International Convention to Promote 
and Protect the Rights and Dignity of Persons with Disabilities, Working Paper by Mexico, 
A/AC.265/WP.1, 29 July–9 August 2002 Article 13 (d); Government of the Bolivarian 
Republic of Venezuela, Comprehensive and Integral International Convention on the Protection 
and Promotion of the Rights and Dignity of Persons with Disabilities, Draft Submitted by the 
Government of the Bolivarian Republic of Venezuela, A/AC.265/2003/WP.1, 18 June 2003 
Article 11; UN Ad Hoc Committee on a Comprehensive and Integral International Convention 
on Protection and Promotion of the Rights and Dignity of Persons with Disabilities, Revisions 
and Amendments at the Sixth Session, Text of the Facilitator, 8 August 2005, Draft Article 21 
Right to health, footnote 1. Note also that it was only by the third session of the UN Ad Hoc 
Committee that it became obvious that not all states were in agreement to abolish involuntary 
mental treatment. In particular, the discussion indicates that some states were reluctant to accept 
that mental health systems should be based on the principle of voluntariness and no coercion 
should take place. UN Ad Hoc Committee on a Comprehensive and Integral International 
Convention on Protection and Promotion of the Rights and Dignity of Persons with Disabilities, 
Report of the Third Session of the UN Ad Hoc Committee on a Comprehensive and Integral 
International Convention on the Protection and Promotion of the Rights and Dignity of Persons 
with Disabilities, A/AC.265/2004/5, 9 June 2004 Articles 11.2 and 21 (d). Interestingly, the 
concerns of states were raised primarily on the issues of compulsory mental health treatment 
and institutionalization, but the other (somatic) treatment was not the major focus. The intense 
discussion concerning balancing between protection of the right to life on the one hand, and the 
right to provide free and informed consent is also not visible from the travaux. UN Ad Hoc 
Committee on a Comprehensive and Integral International Convention on Protection and 
Promotion of the Rights and Dignity of Persons with Disabilities, Daily Summary of Discussion 
at the Fifth Session, 27 January 2005; UN Ad Hoc Committee on a Comprehensive and Integral 
International Convention on Protection and Promotion of the Rights and Dignity of Persons 
with Disabilities, Daily Summary of Discussion at the Fifth Session, 28 January 2005. 
381 See further analysis on the right to freedom from discrimination and exercise of legal 
capacity on an equal basis with others in section 3.3. 
382 UN Ad Hoc Committee on a Comprehensive and Integral International Convention on 
Protection and Promotion of the Rights and Dignity of Persons with Disabilities, Daily 
Summary of Discussion at the Fifth Session, 27 January 2005; UN Ad Hoc Committee on a 
Comprehensive and Integral International Convention on Protection and Promotion of the 
Rights and Dignity of Persons with Disabilities, Daily Summary of Discussion at the Fifth 
Session, 28 January 2005; UN Ad Hoc Committee on a Comprehensive and Integral 
International Convention on Protection and Promotion of the Rights and Dignity of Persons 
with Disabilities, Seventh Session, Comments, Proposals and Amendments Submitted 
Electronically Article 25–Health, 16 January–3 February 2006. 
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approach in a healthcare context may be considered to be contradictory to one 
of the assumptions concerning the inability to decide at some moments in our 
lives. Academic medical and legal literature suggests examples of a temporary 
loss of ability to make decisions that may occur in a medical context, such as 
unconsciousness, influence of medication, significant pain (for instance, due 
to childbirth) and so on.383 The CRPD Committee in General Comment No. 1 
as well as legal scholars consider that in these cases it is important to 
understand the message in the light of Article 12.4 CRPD. This means that the 
very first step that should be taken is to investigate what it is that the patient 
wishes to be done with his or her body. For this, it cannot be required that the 
speech of a patient is eloquent. The wishes and preferences can be understood 
in particular, through body language or any other means. The practical 
problems that appear to take place in healthcare is that patients cannot express 
any wishes (a patient is uncontactable) or where the wishes of the patient are 
in conflict or mutually-exclusive. The CRPD Committee’s response to such 
situations is that treatment may be provided in accordance with the perceived 
wishes and preferences of the person. Perceived wishes or “best interpretation 
of the wishes and preference” means that for uncontactable patients we need 
to investigate what the patient would have wanted to choose if she or he was 
in a position to do so. If the case concerns the patient with mutually exclusive 
wishes, we need to interpret what it is that the patient wants to be done, as it 
appears, in particular, from the behaviour and expressions.384 This 
interpretation is compliant with the general methods of interpretation. 

The wishes and preferences standard is a different standard of reasoning 
than best interests standards. The best interest standard requires answering 
what is best for the patient, rather than what a patient would have chosen (or 
wanted to choose).385 The standard of the best interpretation of the wishes and 

                               
383 See e.g. Hoehner, P J, Ethical Aspects of Informed Consent in Obstetric Anesthesia – New 
Challenges and Solutions, p. 591; Tait, A R, Teig, M K, and Voepel-Lewis, T, Informed 
Consent for Anesthesia: A Review of Practice and Strategies for Optimizing the Consent 
Process, pp. 833–834. 
384 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21; Arstein-Kerslake, A, and Flynn, E, The General 
Comment on Article 12 of the Convention on the Rights of Persons with Disabilities, p. 484. 
385 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21; Flynn, E, and Arstein-Kerslake, A, Legislating 
Personhood: Realising the Right to Support in Exercising Legal Capacity, p. 98. The vast 
majority of the concluding observations that the CRPD Committee adopted so far, criticised the 
substituted decision-making (or best interests) standard, and demanded adopting support in 
making decisions. See e.g. UN CRPD Committee, Concluding Observations on the Initial 
Report of Luxembourg, CRPD/C/LUX/CO/1, 10 October 2017, paras 24–25; UN CRPD 
Committee, Concluding Observations on the Initial Report of Sweden, CRPD/C/SWE/CO/1, 
12 May 2014, paras 33–34.  
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preferences shall also be applicable in cases where patients have conflicting 
or mutually excluding wishes and preferences.386 

Recognition of legal capacity on an equal basis with others does not mean 
that every person is entitled to all rights and benefits. For instance, the UN 
human rights treaties, and in particular the UN Convention on the Rights of 
the Child (hereinafter - the CRC) do not recognise capacity to act for all 
children. Instead of recognising equal legal capacity between adults and 
children, the CRC states the obligation of respecting the evolving capacities 
of the child. The CRPD does not challenge this principle. Instead, the treaty 
establishes that children or adults with disabilities shall be able to exercise 
their rights on equal terms with other members of society. In Article 12.2 
CRPD we see a clear connection with the principle of non-discrimination.387 
From these considerations, another important question follows: are all types 
of decision valid? The examples of problematic choices include variants of 
so-called self-harm practices, namely, the choices that are likely to bring about 
death, or a significant or long-term deterioration of health. To answer the 
question on validity, it is important to reiterate that the right to legal capacity 
shall be exercised on an equal basis with others. This means that if certain 
decisions are prohibited, they are prohibited for all. What I mean is not a 
prohibition on self-harm, but rather an acceptance of the refusal of life-saving 
or other emergency treatment from all patients. However, the provisions about 
prohibition on self-harm may also be considered an unjustified intrusion into 
the sphere of privacy (analysed further) or having a predominant effect on 
persons with disabilities. As it stands, the CRPD Committee has not discussed 
such situations.388 Some situations of self-harm practices may be seen as cries 
for help and should not be regarded as wishes and preferences to die. In these 
matters, providing support is of extreme importance. However, in cases where 
it becomes clear, after due investigation of the wishes and preferences of the 
persons in question (that dying, for example, is the true intention) then such 
wishes must be respected.389 I perceive that before coming to conclusions as 

                               
386 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21; Arstein-Kerslake, A, and Flynn, E, The General 
Comment on Article 12 of the Convention on the Rights of Persons with Disabilities, p. 484. 
387 See further analysis in section 3.3. 
388 In its concluding observations the Committee mentions the need for suicide prevention, 
investigations of the causes of death and their further prevention, the need to abolish substituted 
decision-making in cases of withdrawal treatment. The CRPD Committee has not yet addressed 
the question of invalidation of the decisions that bring about self-harm. See e.g. UN CRPD 
Committee, Concluding Observations on the Initial Report of the United Kingdom of Great 
Britain and Northern Ireland, CRPD/C/GBR/CO/1, 3 October 2017, paras 26–27; UN CRPD 
Committee, Concluding Observations on the Initial Report of Latvia, CRPD/C/LVA/CO/1, 10 
October 2017, paras 28–29; UN CRPD Committee, Concluding Observations on the Initial 
Report of Sweden, CRPD/C/SWE/CO/1, 12 May 2014, paras 29–30. 
389 Flynn, E, and Arstein-Kerslake, A, Legislating Personhood: Realising the Right to Support 
in Exercising Legal Capacity, pp. 98–99; Arstein-Kerslake, A, and Flynn, E, The General 
Comment on Article 12 of the Convention on the Rights of Persons with Disabilities, pp. 482–
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to the validity of self-harming decisions, investigation of the positive 
obligations that derive from the right to life under the UN system is required.390 
The boundaries of the right to privacy and non-discrimination, as well as how 
the obligation of support should be interpreted, will also be investigated. 

In this section I have studied the right to legal capacity. The methods of 
treaty interpretation allow drawing the conclusion that the CRPD guarantees 
the capacity to have rights as well as the capacity to exercise them. The treaty 
does not require mental capacity as a prerequisite for the validity of healthcare 
decisions. Instead, medical interventions are based on the wishes and 
preferences of the patient and on free and informed consent. The scope of the 
right to legal capacity must be read in conjunction with freedom from 
discrimination. The analysis of the scope of the right to legal capacity on an 
equal basis with others will continue in section 3.3. 

3.2.3 Non-interference with privacy 
In the previous section it was stated that assessment of capacity to make 
healthcare decisions can infringe the right to legal capacity on an equal basis 
with others. As will be studied in Part II of this thesis, states are sometimes 
reluctant to accept that the denial of the right to consent to – or refuse – 
medical intervention on the basis of capacity assessment is a prohibited 
violation. The right to recognition of legal capacity on an equal basis with 
others is of course central to the CRPD. Yet the obligations of non-
interference also derive from the right to privacy. For these reasons, the states’ 
negative obligations as to the right to privacy in capacity assessment 
procedures will be studied separately. The purpose of this analysis is to find 
out what standards, if any, provisions on privacy imply for starting capacity 
assessments or setting the criteria for invalidation of the patient’s decisions.  

The right to privacy is enshrined in Article 17 ICCPR and Article 22 CRPD. 
The definition of the states’ obligations not to intervene is almost identical in 
the treaties. They both prohibit arbitrary or unlawful interference with 
privacy.391 These elements are analysed below.  

Privacy is considered to be difficult to define. In the human rights law 
doctrine it has been explained as freedom to be left alone, as intimacy, or 
personal controlling information.392 So far, neither the HRC nor the CRPD 
                               
483; Series, L, et al., The Mental Capacity Act 2005, the Adults with Incapacity (Scotland) Act 
2000 and the Convention on the Rights of Persons with Disabilities: The Basics 1/10 2014, 
paras 51–52. 
390 Article 12.4 requests compliance not only with wishes and preferences, but also in relation 
to the rights of the person.  
391 The difference is that the text of the CRPD mentions persons with disabilities, whereas the 
ICCPR states ‘no one’. The CRPD also lays down a prohibition on interference in all forms of 
communication, whereas the text of the ICCPR mentions only correspondence. 
392 Joseph, S, and Castan, M, The International Covenant on Civil and Political Rights: Cases, 
Materials, and Commentary, p. 533. 
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Committee have attempted to define privacy.393 In the practice of the HRC, the 
starting capacity assessment procedure was treated as interference with 
privacy.394 In the case of M.G. v. Germany, an applicant participated in court 
proceedings. Since the domestic court had doubts about M.G.’s mental 
capacity, it decided to appoint an expert witness to establish whether the 
applicant was capable of standing trial.395 Despite the fact that the applicant 
had not undergone any examination to establish her capacity, the HRC found 
that interference had occurred and there had been a violation of the right to 
privacy in this case.396 The HRC did not examine whether the medical 
examination that was supposed to be provided by the psychiatrist should be 
viewed as medical intervention or as access to personal data. In any case, 
Article 17 of the ICCPR is applicable to both of these situations. The texts of 
the treaties mention nothing about whether only non-consensual acts should 
be qualified as interference. The literal meaning of the word ‘interfere’ has 
several meanings, including taking part in a person’s affairs, which does not 
necessarily imply a refusal or consent, and coming into opposition, which 
might be undesired.397 Supplementary sources for treaty interpretation provide 
no guidance on these issues.398 It seems that there are no reasons to limit the 
application of the Article to cases of formal refusal of interference. 

Interference must be also unlawful or arbitrary for it to be considered a 
violation. The HRC has clarified that unlawful interference is that which has 
no legal basis.399 The laws that permits interference must have specific 
qualities: laws must be compliant with the provisions and pursue legitimate 
aims;400 they must also be sufficiently precise and foreseeable concerning the 

                               
393 The practice of the CRPD Committee is rather confined with respect to the analysed issue. 
The CRPD has made only one decision on the merits concerning the right to privacy. The CRPD 
Committee is unlikely to make any statements in respect of the topic under current analysis, 
since capacity assessment procedures are considered unlawful under Article 12 of the CRPD. 
UN CRPD Committee, X v. Argentina (8/2012), CRPD/C/11/D/8/2012, 11 April 2014, paras 
8.5–8.6. 
394 To the best of my knowledge, the term ‘privacy’ was not defined by the HRC. Legal scholars 
defined it as the “right to be left alone” or “control information about oneself”. Georgieva, I, 
The Right to Privacy under Fire – Foreign Surveillance under the NSA and the GCHQ and Its 
Compatibility with Art. 17 ICCPR and Art. 8 ECHR, p. 115. 
395 UN HRC, M.G. v. Germany (1482/2006), CCPR/C/93/D/1482/2006, 23 July 2008, para. 
2.3. 
396 UN HRC, M.G. v. Germany (1482/2006), CCPR/C/93/D/1482/2006, 23 July 2008, paras 
3.9 and 10.1–10.2. 
397 Random House Inc., Interfering, Dictionary.com 2016. 
398 The preparatory works do not discuss the term interference much. This issue has not yet 
been raised in the practice of the HRC.  
399 UN HRC, General Comment No. 16 Article 17 Right to Privacy, HRI/GEN/1/Rev.9 (Vol. 
I), 8 April 1988, para. 3. See also UN General Assembly, Draft International Covenants on 
Human Rights, Report of the Third Committee, A/14625, 8 December 1960, p. 12, para. 36; 
see also Joseph, S, and Castan, M, The International Covenant on Civil and Political Rights: 
Cases, Materials, and Commentary, p. 536. 
400 UN HRC, General Comment No. 16 Article 17 Right to Privacy, HRI/GEN/1/Rev.9 (Vol. 
I), 8 April 1988, para. 3, where unlawful interference is defined as being “contrary to law”. 
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conditions for interference.401 For the topic under current study lawfulness 
implies that a procedure for capacity assessment must be regulated in a way 
that makes it foreseeable for a patient when a particular procedure is to start 
and what the criteria for assessment are. From the case practice of the HRC it 
is not possible to state how detailed the law should be to regulate, in particular, 
the criteria for capacity assessment or obligations to start assessments. The 
requirement of lawfulness signifies not only foreseeability. Understanding of 
the limits of lawfulness can be explained with the example of abortion. Some 
legal systems explicitly ban abortions. Even though prohibition on abortion is 
established in domestic law, the banning of abortion can still be recognised as 
unlawful, if, for instance, it violates other human rights (the right to health of 
a pregnant woman, or her right to life).402 Interference with the right to privacy 
would be considered unlawful if it infringed other rights and freedoms 
established within the UN system. As will be seen in section 3.3, capacity 
assessment with the aim of declaring decisions invalid does not pursue its aim 
and is discriminatory. Therefore, capacity assessments shall be qualified as 
infringing the right to privacy.403 

The standard of arbitrariness also derives from Articles 17 ICCPR and 22 
CRPD. During the process of the ICCPR drafting it was debated whether, and 
how, arbitrariness differs from lawfulness. One of the positions discussed was 
whether that requirement of lawfulness described the substance of an act of 
interference, whereas arbitrariness was about the procedural requirements, 
which in particular implies acting reasonably.404 A rather similar approach is 
taken in the practice of the HRC, also emphasising reasonableness of 
interference in a specific individual case.405 In the above-mentioned case of 
M.G. v. Germany on capacity assessment, the domestic court ordered a 
capacity assessment of expertise to take place because the judge considered 
that the applicant was behaving strangely. Her odd behaviour consisted of 
excessively long submissions of documents to the court and her explanation 

                               
401 UN HRC, General Comment No. 16 Article 17 Right to Privacy, HRI/GEN/1/Rev.9 (Vol. 
I), 8 April 1988, para. 8. 
402 Cf. UN HRC, V.D.A. v. Argentina (1608/2007), CCPR/C/101/D/1608/2007, 29 March 
2011, para. 9.4. 
403 Note also that the reasoning of the HRC concerning the legitimate aim may differ from the 
reasoning of the CRPD Committee concerning this issue. It seems that the latter Committee 
held a sufficiently more strict view on what aims can be defined as legitimate. This can be 
explained by the differences in construction of the conventions and the strong non-
discriminatory nature of the CRPD. The CRPD Committee is bound to ask the question whether 
the aim of a measure is enjoyment of the rights on an equal basis with others. The rights 
explicitly recognised in the CRPD is enjoyment of legal capacity on an equal basis with others. 
The HRC Committee that decides on the treaty of a general nature (as well as ECtHR), may 
view the legitimate aims more broadly. 
404 UN General Assembly, Draft International Covenants on Human Rights, Report of the Third 
Committee, A/14625, 8 December 1960, p. 12, para. 36. 
405 UN HRC, General Comment No. 16 Article 17 Right to Privacy, HRI/GEN/1/Rev.9 (Vol. 
I), 8 April 1988, paras 4 and 8. 
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about the amount of time spent on the preparation of those documents. The 
HRC stressed that the decision of the domestic court to appoint an expert 
without seeing M.G. in person was not reasonable. The Committee also 
considered that due to the possible infringement of the reputation and honour 
of M.G., obliging the applicant to undergo capacity assessment, was 
disproportionate to the aim sought.406 The Committee has not provided its 
considerations on whether capacity assessments in general infringe reputation 
and honour as they may result in non-recognition of a person’s decisions, also 
known as “civil death”. The decision of the HRC, made shortly after the 
CRPD came into force, may illustrate an attempt to reinterpret the ICCPR in 
accordance with the standard enshrined in the CRPD.  

The analysis conducted in this section indicates that starting capacity 
assessment is an interference with a patient’s privacy within the UN system. 
To be permissible, such interference should be prescribed by law in a 
foreseeable manner and have a legitimate aim that is both reasonable and 
necessary in a specific individual case. Capacity assessments that are designed 
to state whether a patient is fit to make valid decisions may fail to fulfil a 
legitimate aim, as their aim contradicts requirements of Articles 1, 5, 12.2 and 
25(d) of the CRPD (see further study in section 3.3). Discriminatory aims 
cannot be legitimate. As case practice shows, capacity assessments may raise 
concern as to their reasonableness and necessity of application in specific 
individual cases due to the possible infringement and impact on the human 
dignity and honour of a patient.  

In section 3.2.2.2 the question of boundaries of the right to private life was 
raised in the context of the patient’s decisions that are likely to bring about 
death. In other words, it is important to understand whether there are concerns 
on allowing involuntary medical treatment for all patients who are likely to 
die. It is necessary to consider what type of medical treatment is proposed and 
how it will affect other rights of patients, particularly the right to (mental) 
health, and freedom from ill-treatment. Medical interventions that presumably 
will infringe other patients’ rights are unlikely to be recognised as complying 
with human rights (for instance, a total ban on abortion cannot be justified, as 
it would interfere with the right to health). Providing medical interventions in 
life-threatening circumstances seem unlikely to infringe other rights (to my 
knowledge, the right to death is not recognised within the UN treaty system). 
The more problematic question is whether such limitations are able to pass the 
condition of non-arbitrariness, as the answer to this question will depend on 
specific individual cases. 

                               
406 UN HRC, M.G. v. Germany (1482/2006), CCPR/C/93/D/1482/2006, 23 July 2008, para. 
10.2. 
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3.2.4 Interim remarks concerning non-interference in the UN 
system 
The analysis in the present section concerns the right to legal capacity and the 
right to privacy. With the help of the analysis I shall be able to draw 
conclusions on the protection granted by the UN treaties with respect to setting 
the criteria for invalidation of the patient’s decisions in healthcare (part of task 
II.3).407 The analysis shows that the UN treaties adopted before the CRPD did 
not address the issue of legal capacity to act or mental capacity. Thus the 
treaties prior to the CRPD left the possibility open for using mental capacity 
as a threshold to legal capacity at the discretion of states. The discretion of 
states was limited by the requirements as to the right to privacy only. This 
means that prior to the CRPD, criteria for mental capacity needed to be 
formulated to protect from arbitrariness (put differently, in a foreseeable 
manner) and be lawful (enshrined in domestic law and not constitute a 
violation of other human rights). The CRPD requires that the legal capacity to 
act and to have rights of persons with disabilities is recognised on an equal 
basis with others. The requirements of the CRPD are applicable not only to 
persons with long-term impairments, but to all persons who experience 
environmental and attitudinal barriers in exercising their rights. The 
interpretation of the CRPD indicates that usage of mental capacity as a 
threshold for exercising legal capacity may violate the Convention. The study 
of the clause on an equal basis with others and the principle of non-
discrimination follows in section 3.3. The analysis of the CRPD provisions 
does not allow seeing mental capacity as a necessary condition for recognising 
healthcare decisions as being valid. Instead of the focus on mental capacity 
assessment, the CRPD requires respect for the wishes and preferences of a 
patient and to provide the best interpretation of such wishes and preferences 
when they cannot be communicated. 

The analysis in section 3.2 also enables contributing to task I.9. Task I.9 
seeks to analyse the legal status and protection granted against starting 
capacity assessments in the UN legal order. The study conducted enables 
clarification of the legal status of capacity assessments: these procedures are 
a form of interference with privacy. I also argued that both consensual or non-
consensual capacity assessments can be considered to be interference. The UN 
treaty bodies do not attempt to identify whether capacity assessments are a 
medical intervention, of collection of personal data – it makes no difference 
for application of the provisions as to the right to privacy. The treaties adopted 
prior to the CRPD require that capacity assessments are started in a non-
arbitrary and lawful manner. This means, in particular, that the starting of any 
procedure must be enshrined in the domestic law in a foreseeable manner, not 
be in contradiction of other human rights, and be proportionate to the aim 

                               
407 The analysis continues in section 3.3. 
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sought. Starting capacity assessments can be viewed as a possible 
infringement of reputation and honour. In the CRPD, the right to legal capacity 
to act on an equal basis with others was laid down. The CRPD purpose, in 
particular, is to ensure the full and equal enjoyment of all human rights. 
Capacity assessments that are designed to state whether a patient is fit to make 
valid decisions may fail to fulfil a legitimate aim, as their aim contradicts the 
requirements of Articles 1, 5, 12.2 and 25(d) of the CRPD (see further below 
in section 3.3). 

3.3 Non-discrimination in capacity assessments: UN 
standards 
3.3.1 The design of non-discrimination clauses in the UN system 
As indicated throughout section 3.2, the right to legal capacity and equality 
before the law require comparative characteristics, namely, an equal basis 
with others. Throughout section 3.2 it was shown that other rights are strongly 
connected with, and dependent on, the right to non-discrimination.408 In this 
section I shall evaluate whether starting capacity assessment procedures are 
discriminatory in the UN legal order rights law (part of task I.6). The study in 
this section will also contribute to analysis of the UN requirements as to the 
criteria for invalidation of the patient’s decisions in healthcare (task II.3). As 
specified in section 1.5, the inquiry will be limited to discrimination on the 
grounds of disability and other health status grounds only (discrimination on 
the grounds of sex, race, age and other grounds will not be studied in the 
chapter).  

The right to non-discrimination is enshrined in Article 7 UDHR, Article 26 
ICCPR, Article 2 ICESCR, and is a recurring theme of the CRPD.409 The latter 
is contrasted with the ICCPR and ICESCR because it contains a definition of 
discrimination.410 From the period of time when the principle of non-

                               
408 The discussion about this interconnection can even be seen during the process of the UDHR 
drafting. See e.g. Schabas, W A, (ed), Summary Record of the Thirteenth Meeting of the 
Drafting Committee of the Commission on Human Rights, E/CN.4/AC.1/SR.13, 20 June 1947, 
p. 858. 
409 The right is also enshrined in Article 7 of the Convention on the Protection of the Rights of 
All Migrant Workers and Members of Their Families, Article 2 of the Convention on the Rights 
of the Child, and throughout CEDAW, the Convention on the Elimination of Racial 
Discrimination (hereinafter - CERD). 
410 The definitions of discrimination are also enshrined in the CEDAW and the CERD. Notably, 
the CRPD as well as CEDAW also uses the categories of equality and non-discrimination in 
different contexts: the right to non-discrimination and equality before and under the law, 
equality of opportunity; equality between men and women. Whereas, it seems that the definition 
of the ICCPR has a major focus on formal equality. This is, however, by no means surprising 
when taking into account the age of the latter treaty, and the further development of the 
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discrimination was established in the ICCPR and ICESCR, the intention of the 
drafters of the further treaties was usually in expanding the protected 
characteristics, or adjustment of the meaning of discrimination for the needs 
of a specific group.411 Some general remarks concerning the nature of the 
obligation not to discriminate should be made. The scope of the states’ 
obligation to eradicate discrimination encompasses both public and private 
relations.412 The right to non-discrimination also has a different function in 
various human rights treaties. In the ICCPR non-discrimination is clearly an 
autonomous right.413 In the ICESCR (and the UDHR) non-discrimination is a 
subsidiary right, which means that discrimination can only be declared in 
conjunction with other substantive rights, stated in the treaty.414 In the CRPD, 
non-discrimination is expressed as a goal (Article 1), a principle (Article 3), a 
right (Article 5), and an indicator of other rights violation (for example, Article 
12.2 and 25 (d) require exercising of the right to legal capacity on an equal 
basis with others).415 Furthermore, the right to be free from discriminatory 
interference imposes immediately realisable obligations on states parties.  
                               
understanding of the right to equality within the UN treaty system (see analysis in sections 3.2.2 
and 3.2.2.2). 
411 Some authors argue that the very essence of what constitutes discrimination remained 
unchanged. Regarding the CRPD, this argument is highlighted in Nilsson, A, Objective and 
Reasonable? Scrutinising Compulsory Mental Health Interventions from a Non-Discrimination 
Perspective, p. 463; Nilsson, A, Minding Equality: Compulsory Mental Health Interventions 
and the CRPD, pp. 77–78. However, some parts of the definition of non-discrimination, related 
to reasonable accommodation, differ from the other treaties. See sections 3.3.5 and 3.4.1.3. 
412 It would be more appropriate to state that states have positive obligations to ensure that 
discrimination does not take place in the private sphere of life. UN Convention on the Rights 
of Persons with Disabilities 2006 Article 4; UN CESCR, General Comment No. 20 Article 2, 
para. 2, of the International Covenant on Economic, Social and Cultural Rights Non-
Discrimination in Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 11; 
see also Commonwealth Secretariat, Developing Human Rights Jurisprudence: Sixth Judicial 
Colloquium on the Domestic Application of International Human Rights Norms, Keepeek.com 
1995, p. 18; UN CRPD Committee, Nyusti and Takács v. Hungary (1/2010), 
CRPD/C/9/D/1/2010, 16 April 2013, paras 9.3–9.4. 
413 Recognising discrimination as an autonomous right in Article 26 ICCPR leads to the 
possibility of invoking violation of rights enshrined in other conventions, such as ICESCR or 
domestic law. UN HRC, Broeks v. the Netherlands (172/1984), CCPR/C/OP/2, 9 April 1987, 
paras 12.2–12.5; see also e.g. Scheinin, M, and Langford, M, Evolution or Revolution? – 
Extrapolating from the Experience of the Human Rights Committee, p. 104; Lind, A-S, Sociala 
rättigheter i förändring. En konstitutionellrättslig studie, p. 181. 
414 This right to non-discrimination is a recurring theme in the ICESCR. Lind, A-S, Sociala 
rättigheter i förändring. En konstitutionellrättslig studie, p. 192. 
415 In its case practice there were no occasions when the CRPD Committee ruled that violation 
had occurred on the basis of Article 5 only. In the case practice, the CRPD Committee uses 
Article 5 rather as a principle of the treaty interpretation (see e.g. UN CRPD Committee, 
Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 October 2013, para. 9.2). Some 
rights recognised in other international human rights treaties are not enshrined in the CRPD 
(e.g. freedom of religion). It therefore becomes possible to imagine a situation where violation 
of Article 5 with no conjunction with other articles has taken place. These situations have 
limited relevance for this thesis. See e.g. Weller, P, The Convention on the Rights of Persons 
with Disabilities and the Social Model of Health: New Perspectives, p. 76. The CRPD also uses 
the categories of equality and non-discrimination in different contexts: the right to non-
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The construction of the CRPD, the ICESCR, the ICCPR and the subsequent 
practice of the treaty bodies indicates that there are core conditions for 
qualifying that discrimination has taken place.416 The sections below explain 
these conditions in detail. 

3.3.2 Protected characteristics 
Firstly, to state that discrimination has taken place, the alleged victim of 
discrimination must possess a protected “status” or belong to a protected 
group. Both the ICESCR and ICCPR include an open-ended list of the 
recognised statuses. Neither health nor disability is included in the 
characteristics named in the Covenants.417 This can be explained by the fact 
that during the drafting process distinction in treatment on the basis of mental 
disability was considered to be justified, per se,418 yet in modern jurisprudence 
the Covenants’ treaty bodies have repeatedly stated that the list of the 
characteristics is open-ended.419 Discrimination on the grounds of disability or 
other health status is thus impermissible and protected within the UN system 

                               
discrimination and equality before and under the law (including the right to equal protection 
and to equal benefit), equality of opportunity; equality between men and women. 
416 The feature of non-discrimination framework under the ICCPR and ICESCR in general was 
also analysed in academic literature earlier. See e.g. Weiwei, L, Equality and Non-
Discrimination under International Human Rights Law, pp. 8–14; Scheinin, M, and Langford, 
M, Evolution or Revolution? – Extrapolating from the Experience of the Human Rights 
Committee, pp. 104 ff.; Lippert-Rasmussen, K, Born Free and Equal? A Philosophical Inquiry 
into the Nature of Discrimination, pp. 64–71. 
417 Obviously, discrimination on the grounds of disability is prohibited under the CRPD. Non-
discrimination on the grounds of disability is one of the main principles of the Convention, 
pervading all the rights enshrined. 
418 See e.g. UN General Assembly, Draft International Covenants on Human Rights, A/2929, 1 
July 1955, paras 177 and 179. See also a call for reconsidering the scope of the drafting history 
in UN CESCR, General Comment No. 5 Persons with Disabilities, E/1995/22, 9 December 
1994, para. 6. 
419 See UN CESCR, General Comment No. 5 Persons with Disabilities, E/1995/22, 9 December 
1994, para. 5; UN CESCR, General Comment No. 20 Article 2, para. 2 of the International 
Covenant on Economic, Social and Cultural Rights Non-Discrimination in Economic, Social 
and Cultural Rights, E/C.12/GC/20, 2 July 2009, paras 15–16, 27–28 and 33. In its General 
Comment No. 20 the Committee recognised that disability or health status (both actual and 
perceived) belong to protected characteristics. The Committee also pointed out that unless there 
was justification to the contrary, affiliation with the group was to be identified by the individuals 
themselves. See also UN HRC, Love et al. v. Australia (983/2001), CCPR/C/77/D/983/200128, 
25 March 2003, para. 82 on the discrimination on the basis of age. However, the HRC has so 
far not adopted any decisions on the merits of recognising disability or health as a protective 
characteristic; these characteristics are not mentioned in the General Comment No. 18 on non-
discrimination. Yet, the HRC calls for abolition of discrimination on the basis of disability in 
its more recent concluding observations. See e.g. UN HRC, Concluding Observations on the 
Sixth Periodic Report of Italy, CCPR/C/ITA/CO/6, 1 May 2017, para. 9; UN HRC, Concluding 
Observations on the Fourth Periodic Report of Azerbaijan, CCPR/C/AZE/CO/4, 16 November 
2016, paras 10–11; UN HRC, Concluding Observations of the Human Rights Committee 
Sweden, CCPR/C/SWE/CO/6, 7 May 2009, para. 10; UN HRC, Concluding Observations on 
the Second Periodic Report of Kyrgyzstan, CCPR/C/KGZ/CO/2, 23 April 2014, para. 8. 
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in general. Therefore, people with disorders of various kinds, or experiencing 
various attitudinal or environmental barriers, fall within these protected 
characteristics. Proof of having the protected status appears to be 
unproblematic for patients in general (see previous analysis in section 3.2.2.1). 

3.3.3 Unfavourable treatment compared with others 
The second condition is unfavourable (or differential) treatment compared 
with others. To evaluate fulfilment of this condition, a comparative group is 
identified (as, for example, in Article 12.2 of the CRPD where legal capacity 
is exercised on an equal basis with others). In this book, the analysis as to a 
comparative group actualises for both of the research questions. Firstly, it is 
relevant to the question of when to start capacity assessment. When starting 
capacity assessment it is necessary to ask whether all members of the society 
in question undergo capacity assessment. Secondly, the issue of the 
comparative group actualises in respect to the criteria for determining legal 
incapacity. It is not easy to identify the comparative group for patients whose 
capacity is being assessed. The comparative group may be, for instance, other 
people in a society outside of healthcare facilities, patients who do not have 
impairments, or patients that have impairments of other types (for example, 
somatic versus mental disorders). The treaty bodies have not yet made an 
explicit stand on this issue. In López Rodríguez v. Spain, the Committee on 
Economic, Social and Cultural Rights took a broad approach towards defining 
the comparative group: a group with protected characteristics must be 
compared with all possible relevant groups.420 This approach appears to fit best 
with the teleological and systematic interpretation of the human rights treaties; 
it allows the broadest protection. It is important to emphasise that the situation 
of the protected group – persons with disabilities – must be compared with 
other relevant groups, including other members of society without the 
protected characteristics, otherwise comparison with others makes no sense. 

Compared with the aforementioned others, unfavourable treatment of some 
sort must occur.421 With respect to the obligation to refrain from actions, 
Article 2 CRPD considers that unfavourable treatment may have such forms 
as distinction, exclusion or restriction, which have the purpose or effect of 
impairing or nullifying the recognition, enjoyment or exercise of human 
rights. Absence of reasonable accommodation is a form of unfavourable 
treatment connected to the requirement for the state’s active role in combating 
discrimination. Similar definitions were adopted in the practice of the 

                               
420 UN HRC, López Rodríguez v. Spain (001/2013), E/C.12/57/D/1/2013, 20 April 2016, paras 
14.2, 14.3 and 14.5. 
421 See e.g. UN HRC, General Comment No. 18 Non-Discrimination, HRI/GEN/1/Rev.9 (Vol. 
I), 10 November 1989, para. 8; UN CESCR, General Comment No. 20 Article 2, Para. 2 of the 
International Covenant on Economic, Social and Cultural Rights Non-Discrimination in 
Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 7. 
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ICESCR and ICCPR treaty bodies.422 Not recognising the validity of 
healthcare decisions (if others can decide on these matters) and interference 
with the right to privacy, are to be qualified as unfavourable treatment. 
Starting selective capacity assessment for the purpose of ensuring whether a 
specific person has capacity is a form of distinction that has the purpose of 
nullifying the exercise of rights.423 Setting the criteria for some persons that 
are not required for others, or having the effect of impairing the recognition 
of the right to decide about one’s own health, is unfavourable treatment 
compared with others.424 

Unfavourable treatment compared with others also includes situations of 
failure to adequately take into account a person’s needs. This form of 
treatment is primarily connected to the state’s positive actions. The line of 
reasoning is significantly developed in CRPD Committee jurisprudence and 
is present in the practice of the other treaty bodies.425 The mentioned 
jurisprudence does not attempt to make any sharp distinction between the 
reason for failure to adequately take into account differences and treating 
everyone alike. By this, the practice emphasises inseparability of positive and 
negative obligations for protection from non-discrimination. 

The practice of the ICESCR and the ICCPR treaty bodies clearly 
differentiates, in particular, between direct or indirect discrimination as forms 
of unfavourable treatment.426 Direct discrimination is usually enshrined in 
policies and laws, or is part of the practice of society. For example, if the acts 
or practices of a state consider that persons with AIDS are restricted in making 
all decisions about health, then such practice amounts to direct discrimination 

                               
422 Note that comments and case practice consider providing preference based on some status 
as a possible form of unfavourable treatment. Sometimes unfavourable treatment is also called 
differential. UN CESCR, General Comment No. 20 Article 2, Para. 2 of the International 
Covenant on Economic, Social and Cultural Rights Non-Discrimination in Economic, Social 
and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 7; UN HRC, General Comment No. 18 
Non-Discrimination, HRI/GEN/1/Rev.9 (Vol. I), 10 November 1989, para. 7; see also e.g. UN 
HRC, Haraldsson and Sveinsson v. Iceland (1306/2004), CCPR/C/91/D/1306/2004, 24 October 
2007, para. 10.2; UN CRPD Committee, A.F. v. Italy (009/2012), CRPD/C/13/D/9/2012, 27 
March 2015, para. 8.5. 
423 See examples of intrusiveness of capacity assessment procedures into the sphere of private 
life in section 2.3.4. 
424 UN CRPD Committee, General Comment No. 6 on Equality and Non-Discrimination, 
CRPD/C/GC/6, 9 March 2018, paras 47 and 49. 
425 The positive obligations to take into account a person’s needs are recognised by the CRPD 
Committee in e.g. UN CRPD Committee, H.M. v. Sweden (003/2011), CRPD/C/7/D/3/2011, 
19 April 2012, para. 8.3. They are also mentioned in UN CESCR, General Comment No. 20 
Article 2, Para. 2 of the International Covenant on Economic, Social and Cultural Rights Non-
Discrimination in Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 9. 
The HRC has made this distinction explicit so far only in the case of Amanda Jane Mellet v. 
Ireland (2324/2013), CCPR/C/116/D/2324/2013, 1 June 2016, para. 7.11. 
426 The CRPD, as well as praxis of the previously mentioned human rights institutions also refer 
to other forms of discrimination, as for instance, denial of reasonable accommodation. Denial 
of reasonable accommodation is of the utmost importance for understanding the positive 
obligations that occur under the auspices of the UN.  
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(should other conditions be satisfied). Indirect discrimination occurs from the 
laws, policies, and practices that seem to be neutral, but are disproportionately 
applied to people of a certain group.427 It may be questioned as to how high 
the percentage of cases needs to be in order to qualify as being a 
disproportionate application to a particular group.428 In the case law of the 
CRPD Committee, the terms direct and indirect discrimination are hardly ever 
used.429 This is due to the difference in the language of the treaty (and wider 
scope of the positive obligations analysed later in section 3.4) that calls for the 
abolition of certain practices, laws and policies, whether they have it as a 
purpose (similar to direct discrimination) or an effect (rather similar to indirect 
discrimination).430 

The aforementioned considerations indicate that this part of the non-
discrimination test is also applicable to assessments in healthcare. The systems 
that use various assessments to differentiate between those who possess 
certain (cognitive) abilities and those who do not, may have a disproportionate 
effect of denial or of nullifying the right of patients with mental disabilities. 
Even if capacity tests are formulated as being disability-neutral, their effect 
on persons with disabilities will be significant. Selective starting of capacity 
assessment shall also be treated as being unfavourable treatment compared 
with others.  

                               
427 UN CESCR, General Comment No. 20 Article 2, Para. 2 of the International Covenant on 
Economic, Social and Cultural Rights Non-Discrimination in Economic, Social and Cultural 
Rights, E/C.12/GC/20, 2 July 2009, para. 10; UN HRC, Concluding Observations of the Human 
Rights Committee Japan, CCPR/C/JPN/CO/5, 18 December 2008, para. 13; UN HRC, 
Althammer et al. v. Austria (998/2001), CCPR/C/78/D/998/2001, 22 September 2003, para. 
10.2; see also UN High Commissioner for Human Rights, Annual Report Thematic Study by 
the Office of the UN High Commissioner for Human Rights on Enhancing Awareness and 
Understanding of the Convention on the Rights of Persons with Disabilities, A/HRC/10/48, 26 
January 2009, para. 45. 
428 This question has not yet been directly resolved in the case practice of the UN treaty bodies. 
See e.g. UN HRC, V.B. v. Czech Republic (1809/2008), CCPR/C/108/D/1809/2008, 24 July 
2013, para. 7.4. On the use of statistical values see Lippert-Rasmussen, K, Born Free and 
Equal?: A Philosophical Inquiry into the Nature of Discrimination, pp. 194 ff. 
429 The notion of indirect discrimination was occasionally mentioned in the concluding 
observations of the Committee. In the General comment No. 6, the Committee also cited the 
definition provided earlier by the ICESCR treaty body in order to show that all forms of 
discrimination are covered by the CRPD as well. UN CRPD Committee, Concluding 
Observations on the Initial Report of China Adopted by the Committee at Its Eighth Session, 
CRPD/C/CHN/CO/1, 15 October 2012, para. 12; UN CRPD Committee, Concluding 
Observations on the Initial Report of Argentina as Approved by the Committee at Its Eighth 
Session, CRPD/C/ARG/CO/1, 8 October 2012, para. 45; UN CRPD Committee, Concluding 
Observations on the Initial Report of Islamic Republic of Iran, CRPD/C/IRN/CO/1, 10 May 
2017, para. 12; UN CRPD Committee, General Comment No. 6 on Equality and Non-
Discrimination, CRPD/C/GC/6, 9 March 2018, paras 18–19. 
430 This wording of the CRPD may potentially lead to a turning away from the discussion on 
disproportionality as a statistical value. UN Convention on the Rights of Persons with 
Disabilities 2006 Article 2. 
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3.3.4 Objective and reasonable standard 
The ICCPR and ICESCR treaty bodies explicitly recognise that discrimination 
only takes place when states fail to provide an objective and reasonable 
ground for unfavourable treatment.431 This standard derives from the practice 
of the treaty bodies (mainly, the HRC), and only partly from the texts of the 
treaties. The text of the treaties urges eliminating actions that have the purpose 
or effect of discrimination. States therefore shall be required to answer the 
question as to whether differential treatment pursues a legitimate aim or has a 
legitimate effect. Additionally, the ICCPR and ICESCR treaty bodies pose 
other questions for the objective and reasonable standard that are listed below. 
The following battery of questions was considered in the case practice of the 
HRC that applied the standard (only positive answers to all these questions 
will qualify the action or omission as being that of discrimination): 

a. Does the unfavourable treatment pursue a legitimate aim or have a 
legitimate effect?432  
b. Is the unfavourable treatment objectively relevant to the legitimate 
aim sought?433 
c. Is the unfavourable treatment necessary to achieve the legitimate 
aim?434 

                               
431 UN HRC, General Comment No. 18 Non-Discrimination, HRI/GEN/1/Rev.9 (Vol. I), 10 
November 1989, para. 13; UN HRC, Gonçalves et al. v. Portugal (1565/2007), 
CCPR/C/98/D/1565/2007, 18 March 2010, para. 7.4. So far UN Committee on Economic, 
Social and Cultural Rights has adopted views only in one case on non-discrimination. In the 
case of López Rodríguez v. Spain, the Committee mentioned the standard, but did not apply it. 
UN CESCR, López Rodríguez v. Spain (001/2013), E/C.12/57/D/1/2013, 20 April 2016, para. 
14.1. The standard is also recognised in UN CESCR, General Comment No. 20 Article 2, Para. 
2 of the International Covenant on Economic, Social and Cultural Rights Non-Discrimination 
in Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 13. 
432 UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 
October 2013, para. 9.6; UN CESCR, General Comment No. 20 Article 2, Para. 2 of the 
International Covenant on Economic, Social and Cultural Rights Non-Discrimination in 
Economic, Social and Cultural Rights, E/C.12/GC/20, 2 July 2009, para. 13; UN HRC, 
Haraldsson and Sveinsson v. Iceland (1306/2004), CCPR/C/91/D/1306/2004, 24 October 2007, 
para. 10.4; UN HRC, Love et al. v. Australia (983/2001), CCPR/C/77/D/983/200128, 25 March 
2003, para. 8.2. Note that in some cases that are related to the state’s national security, the HRC 
concluded that it was sufficient to have a broad legitimate aim and considerations of a state 
towards the individual situation was irrelevant. These legitimate interests are not related to the 
capacity assessment process. However, deprivation of liberty of persons with hazardous 
infectious diseases, for instance, may be justified on the basis of broad legitimate interests. UN 
HRC, Šipin v. Estonia (1423/2005), CCPR/C/93/D/1423/2005, 9 July 2008, para. 7.5; UN 
HRC, Borzov v. Estonia (1136/2002), CCPR/C/81/D/1136/2002, 26 July 2004, para. 7.3; UN 
HRC, Tsarjov v. Estonia (1223/2003), CCPR/C/91/D/1223/2003, 26 October 2007, para. 7.6. 
433 UN HRC, X v. Columbia (1361/2005), CCPR/C/89/D/1361/2005, 30 March 2007, para. 7.2; 
UN HRC, Derksen v. the Netherlands (976/2001), CCPR/C/80/D/976/2001, 1 April 2004, para. 
9.3. 
434 UN HRC, Fedotova v. the Russian Federation (1932/2010), CCPR/C/106/D/1932/2010, 31 
October 2012, para. 10. 



 140 

d. Are the positive effects of the unfavourable treatment proportional 
against the negative effects?435 

The HRC and UN Committee on Economic, Social and Cultural Rights has 
not yet adopted any decisions on the merits concerning discrimination on the 
grounds of disability. Whether additional conditions apart from legitimate aim 
shall be used for qualifying discrimination on the grounds of health or 
disability is debatable. Nilsson concludes that the additional tests (b)–(d) 
should be applied regarding discrimination on the grounds of disability by the 
CRPD Committee because the CRPD’s drafters did not intend to change the 
notion of discrimination.436  

The analysis of the sources does not allow any unequivocal conclusions as 
to whether questions (b)–(d) must be addressed after adoption of the CRPD. 
Question (a) as to the legitimate aim clearly derives from the text of the 
treaties, but the other questions do not. The objective and reasonable standard 
is not universally applicable in practice by all UN human rights treaty bodies. 
The way the right to non-discrimination in the CRPD is formulated resembles 
much more the approach of the CEDAW or the Convention on the Elimination 
of Racial Discrimination (hereinafter - CERD), rather than the ICCPR or the 
ICESCR. Vandenhole notes that application of the reasonable-and-objective 
test has been debated in the treaty bodies of the CEDAW and the CERD.437 
The CEDAW Committee in its concluding observations explicitly criticised a 
state for inclusion of the mentioned objective and reasonable standard into its 
legislation. According to the Committee, objective-and-reasonable 
justification shall only be applied when states introduce temporary special 
measures that enable the achievement of de facto equality, but never in other 
cases.438 In other words, the CEDAW Committee does not consider that while 

                               
435 UN HRC, Raihman v. Latvia (1621/2007), CCPR/C/100/D/1621/2007, 28 October 2010, 
para. 8.3; Nilsson, A, Objective and Reasonable? Scrutinising Compulsory Mental Health 
Interventions from a Non-Discrimination Perspective, pp. 464–469. 
436 Nilsson argues that providing compulsory medical treatment based on the results of capacity 
assessment can be problematic. The author raises concerns regarding all the questions 
mentioned above due to the impossibility of providing scientifically-based evidence of these 
facts. Nilsson, A, Objective and Reasonable? Scrutinising Compulsory Mental Health 
Interventions from a Non-Discrimination Perspective, pp. 464 and 470 ff.; Nilsson, A, Minding 
Equality: Compulsory Mental Health Interventions and the CRPD, pp. 77–78 and 92 ff. 
437 Vandenhole, W, Non-Discrimination and Equality in the View of the UN Human Rights 
Treaty Bodies, pp. 62–64 and 71. 
438 UN CEDAW, Concluding Comments of the Committee on the Elimination of 
Discrimination against Women Peru, A/53/38/Rev.1, 6 July 1998, paras 319–320. The 
following can be used to explain what a temporary special measure is. Establishing a high quota 
for the employment of women for the position of professor within a university would not be 
considered discriminatory towards men if this measure was temporarily established to achieve 
de facto equality (say that 90% of employed professors were men) and was objectively and 
reasonably justified in those circumstances. Analogous to the temporary special measures in 
the CEDAW Article 5.4 of the CRPD states that “specific measures which are necessary to 
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assessing whether a woman was discriminated against, the objective-and-
reasonable test questions (b)-(d) are applicable.439 According to Vandenhole, 
the CERD Committee decided to apply the reasonable-and-objective test only 
after 2005; previously, this issue was not addressed in the practice. Currently 
the standard is mentioned in one of the cases and in a general comment.440 
What approach the CRPD Committee will choose to apply is not yet clear.441  

The CRPD Committee has only made one decision on the merits 
concerning the failure of a state to fulfil its obligations to restrain from 
intervention. This case concerned assessment of decision-making capacity. In 
the case of Bujdosó et al. v. Hungary the Committee explicitly stated that the 
unfavourable treatment in question based on capacity assessment did not 
pursue a legitimate aim.442 In other words, in this case the standard of 
legitimate aim (a) was applied and failed to be satisfied.  

The CRPD Committee’s views on the illegitimate aim of capacity 
assessments are clear to us with the help of Bujdosó et al. v. Hungary. 
However, as explained in section 3.1.2, the practice of the human rights treaty 
bodies can be used only as a supplementary means for interpretation. 
Therefore, it is important to analyse whether the main methods of treaty 
interpretation allow coming to the same conclusion as to the legitimate aim of 
capacity assessment. The literal interpretation of the treaty is unhelpful here, 
and hence I shall turn to a systematic and teleological interpretation of the 
CRPD, which are interconnected in this case (because non-discrimination is 
embedded in all articles, principles and the aims of the CRPD). As was 
discussed in section 3.2.2.2, Article 12 CRPD demands recognising capacity 
to act on an equal basis with others in all aspects of life. Distinctions in the 
exercise of capacity to act or restrictions on legal capacity are forms of 
unfavourable treatment (see section 3.3.3). If a capacity assessment has a 

                               
accelerate or achieve de facto equality of persons with disabilities shall not be considered 
discrimination under the terms of the present Convention”. 
439 See also UN CEDAW, General Recommendation No. 25 on Article 4, para. 1 of the 
Convention on the Elimination of All Forms of Discrimination against Women, on Temporary 
Special Measures, HRI/GEN/1/Rev.7, 12 May 2004, paras 5–11.  
440 The standard was applied in UN CERD, Sefic v. Denmark (032/2003), 
CERD/C/66/D/32/2003, 7 March 2005, para. 7.2; UN CERD, General Comment No. 32 The 
Meaning and Scope of Special Measures in the International Convention on the Elimination of 
Racial Discrimination, CERD/C/GC/32, 24 September 2009, para. 8. Note also that the 
European Committee on Social Rights has differentiated between situations when the objective-
and-reasonable standard is applicable, and when it is not. See section 3.6.4. 
441 The standard was in fact mentioned in the following cases, but applied in none of them. UN 
CRPD Committee, H.M. v. Sweden (003/2011), CRPD/C/7/D/3/2011, 19 April 2012, para. 8.4; 
UN CRPD Committee, Gemma Beasley v. Australia (11/2013), CRPD/C/15/D/11/2013, 25 
May 2016, para. 8.3; UN CRPD Committee, Marlon James Noble v. Australia (7/2012), 
CRPD/C/16/D/7/2012, 10 October 2016, paras 8.3–8.4. The need to apply the questions (b)–
(d) was also not discussed at all in UN CRPD Committee, General Comment No. 6 on Equality 
and Non-Discrimination, CRPD/C/GC/6, 9 March 2018. 
442 UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 
October 2013, paras 9.5–9.6. 
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purpose or an effect to recognise that a person cannot make a decision and 
restrict legal capacity, this procedure pursues the aim contradicting Article 12 
CRPD (Article 25 CRPD and the majority of other articles). Capacity 
assessments by the adopted definition determine validity or invalidity of the 
patient’s decisions (section 1.3.3). Hence, capacity assessment will result in 
the impossibility of exercising the rights granted in the Convention. 
Teleological interpretation requires comparing the aim of the treaty with the 
capacity assessment, and questioning whether assessment will lead to 
achieving the aim of the treaty. The aim of the treaty formulated as ensuring 
the full and equal enjoyment of all human rights cannot be achieved by a 
denial of rights. Capacity assessment pursues the aim and/or has an effect 
directly opposite to the aim of the CRPD. Thus, systematic and teleological 
methods of interpretation allow the conclusion that capacity assessment does 
not pursue a legitimate aim. The statement of the CRPD Committee in 
Bujdosó et al. v. Hungary is seen as being logical and in line with Articles 1, 
2, 5 and 12 of the Convention. The aim to protect health or life that results in 
denial of the right to decide over one’s own body contradicts Articles 12 and 
25 CRPD and cannot be considered to be legitimate. 

To conclude, the teleological and systematic methods of interpretation and 
practice of the CRPD Committee indicate that capacity assessment does not 
pursue a legitimate aim and would not have a legitimate effect. Instead of 
posing the other questions of the reasonable-and-objective standard, the 
Committee investigated whether states had fulfilled positive obligations. 
These questions will be addressed in the next section.  

3.3.5 Non-discrimination: positive obligations  
In all the cases decided on their merits, the line of reasoning of the CRPD 
Committee concerned the fulfilment of the state’s positive obligations to 
provide an accessible environment to persons with disabilities as various 
(diverse) groups443 or reasonable accommodation to individual persons for 
specific situations.444 The substance of the obligation to provide reasonable 
accommodation and an accessible environment deserves a more detailed 
analysis, and will be studied separately in section 3.4.1. At this point it is 
important to identify the set of questions, the answering of which indicates 

                               
443 This duty occurred prior to the situation happening. UN CRPD Committee, F v. Austria 
(021/2014), CRPD/C/14/D/21/2014, 21 August 2015, para. 8.4; UN CRPD Committee, General 
Comment No. 2 Article 9 Accessibility, CRPD/C/GC/2, 22 May 2014, para. 25; see also the 
UN CRPD Committee, Nyusti and Takács v. Hungary (1/2010), CRPD/C/9/D/1/2010, 16 April 
2013, paras 9.3–9.6; UN CRPD Committee, X v. Argentina (8/2012), CRPD/C/11/D/8/2012, 
11 April 2014, para. 8.5. 
444 UN CRPD Committee, Marie-Louise Jüngelin v. Sweden (5/2011), CRPD/C/12/D/5/2011, 
2 October 2014, para. 8.4; UN CRPD Committee, Liliane Gröninger et al. v. Germany (2/2010), 
CRPD/C/D/2/2010, 4 April 2014, para. 6.3; UN CRPD Committee, H.M. v. Sweden 
(003/2011), CRPD/C/7/D/3/2011, 19 April 2012, paras 8.4–8.5. 
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compliance with the obligations not to discriminate can be determined. From 
the definitions of the Convention and the case practice it is possible to express 
the questions as follows:  

• Did a state conduct all necessary reasonable efforts to make an 
environment accessible for persons with similar interests prior to 
the situation occurring? 

• Were the necessary and appropriate modifications or adjustments 
provided to an individual in a specific situation?  

Both questions are clearly formulated in the text of the CRPD as its 
principles.445 The first question focuses on the measures of adjustment of 
environment for the group, whereas the second question stresses necessity of 
individual adjustments. If the answer to the question on the group level is 
negative, the Committee will qualify the actions as discrimination.446 
However, if the measures at group level were made but did not allow for 
satisfying the needs of the person, the Committee will turn to examining the 
second question on the individual level.447 The adjustments and modifications 
will be necessary and appropriate if they enable a person to exercise their 
rights on an equal basis with others. In relation to healthcare decisions, 
reasonable accommodation may be provided, but not limited, to ensuring the 
accessibility of supporting personnel.448 The Committee took the view that 
forced measures will not satisfy the requirements of the Convention.449 If the 
adjustments at the individual level were not provided, one should question 
whether the measures imposed a disproportionate or undue burden on the 
provider of the reasonable accommodation. If the measures did not constitute 
an undue or disproportionate burden, but for some reason were still not 
provided, the failure of a state to apply the positive measure would be 
considered discriminatory.450  

                               
445 UN Convention on the Rights of Persons with Disabilities 2006 Articles 2, 3 and 9. 
446 UN CRPD Committee, F v. Austria (021/2014), CRPD/C/14/D/21/2014, 21 August 2015, 
paras 8.6–8.7. 
447 UN CRPD Committee, General Comment No. 6 on Equality and Non-Discrimination, 
CRPD/C/GC/6, 9 March 2018, para. 24. 
448 UN Convention on the Rights of Persons with Disabilities 2006 Article 12.3; UN CRPD 
Committee, Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 October 2013, para. 
9.5. 
449 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 29(b). 
450 UN CRPD Committee, Marie-Louise Jüngelin v. Sweden (5/2011), CRPD/C/12/D/5/2011, 
2 October 2014, para. 8.4; UN CRPD Committee, Liliane Gröninger et al. v. Germany (2/2010), 
CRPD/C/D/2/2010, 4 April 2014, para. 6.3; UN CRPD Committee, H.M. v. Sweden 
(003/2011), CRPD/C/7/D/3/2011, 19 April 2012, paras 8.4–8.5. 
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3.3.6 Concluding remarks concerning protection against 
discrimination in the UN 
The assignment of this section was to evaluate whether starting capacity 
assessment procedures with respect to persons with mental health difficulties 
are discriminatory in the UN legal order (part of task I.6). To realise this 
assignment, the requirements for determining discrimination that derive from 
the UN treaties and practice of the treaty bodies have been analysed.  

Capacity assessment procedures raise a number of serious concerns from a 
non-discrimination perspective. Patients, both with long-term, short-term or 
episodic disorders, can have the protected status. The fact that capacity 
assessment selectively starts with respect to certain patients may serve as 
proof that patients experience barriers in communication with healthcare 
personnel. Selective starting capacity assessment with respect to persons with 
disabilities is a form of unfavourable treatment (distinction) compared with 
persons without disabilities. Establishing criteria for capacity assessment, and 
by this, putting a threshold on the required level of ability for adults, will put 
patients with diminished abilities in disadvantageous situations. With the 
support of the teleological, systematic interpretation and practice of the CRPD 
Committee I argued that capacity assessments do not pursue a legitimate aim 
and do not have a legitimate effect (they contradict Articles 12.2, 25(d) of the 
CRPD). It is therefore possible to conclude that starting capacity assessments 
should be seen as a discriminatory practice within the UN system.451 Even if 
one speculates that the aim of assessments is justified, states are unlikely to be 
able to provide the answers as to how exactly capacity assessment is 
objectively relevant and necessary – for example, the prevention of health 
deterioration or in saving life. Capacity assessment, as such, is not able to save 
life or improve health without further treatment. A state may consider that 
preservation of life is of paramount value and that life should be safe in every 
case for all its citizens. However, if states decide so, the decision should have 
non-discriminatory purpose and effect. Furthermore, the CRPD clearly calls 
for putting the obligations to provide accessible environment and 
individualised reasonable accommodation under the spotlight. The reasoning 
of the treaty is that if a state has met these positive obligations, the assessment 
of capacity is futile.  

Looking back to the analysis concerning legal capacity (section 3.2.2) in 
conjunction with the perspective on non-discrimination, the following 
conclusions can be drawn. In accordance with the CRPD, all adults should 
exercise legal capacity to decide on medical intervention on an equal basis 
without any distinction being made due to decision-making abilities. In other 
words, the CRPD foresees that despite the fact that people differ in the way 
that they reason, their healthcare choices must be valid unless they are coerced 

                               
451 See section 3.3.4. 
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or information was not disclosed to a patient.452 Instead of disregarding the 
choices, patients should be able to gain access to the support that they need, 
including support in perceiving the information about treatment and adjusting 
it for the needs of a patient.453 These provisions of the CRPD represent a new 
approach in reasoning concerning capacity as an element of valid consent. 

3.4 Obligations to intervene in the UN treaty system 
3.4.1 Accessibility, reasonable accommodation and support 
3.4.1.1 General remarks 
In section 3.2.2.1 it was shown that the CRPD defines disability as a state that 
occurs as a result of persons meeting environmental or attitudinal barriers. 
According to Article 3 CRPD, along with non-discrimination, the Convention 
establishes the principles of accessibility, full and effective participation and 
inclusion in society, equal opportunities, as well as respect for differences and 
human diversity. This set of principles stresses that formal equality alone will 
never satisfy the aim of the Convention, but achieving substantive equality, 
inter alia, via equality of opportunity is essential.454 How can these principles 
be ensured for people with varying abilities? In the previous sections it was 
shown that the UN treaty system requires, in particular, the ensuring of 
accessibility and of providing reasonable accommodation and support in 
exercising legal capacity.455 These obligations have a paramount role in the 
discussion concerning legal capacity. Certain forms of the obligation to ensure 
accessibility and reasonable accommodation were enshrined in the UN treaties 
before adoption of the CRPD.456 However, the CRPD is the first treaty to 
explicitly codify these obligations. Due to this, the focus of section 3.4 is on 
the obligation to provide accessibility, reasonable accommodation and support 
that derives from the CRPD. The section also concerns itself with 
                               
452 Similar conclusions concerning the implication of Article 12 on the legal systems were made 
by other legal scholars. See e.g. Arstein-Kerslake, A, and Flynn, E, The General Comment on 
Article 12 of the Convention on the Rights of Persons with Disabilities: A Roadmap for Equality 
before the Law, pp. 475 and 480; Lee, B Y, U.N. Convention on the Rights of Persons with 
Disabilities and Its Impact upon Involuntary Civil Commitment of Individuals with 
Developmental Disabilities, pp. 417 ff. 
453 The obligation to provide supportive measures as a type of positive obligation is analysed in 
section 3.4.1. 
454 Hirschberg, M, and Papadopoulos, C, “Reasonable Accommodation” and “Accessibility”: 
Human Rights Instruments Relating to Inclusion and Exclusion in the Labor Market, pp. 5 ff. 
See also Power, A, Lord, J, and DeFranco, A S, Active Citizenship and Disability: Implementing 
the Personalisation of Support, pp. 31 ff.; Minkowitz, T, Norms and Implementation of CRPD 
Article 12, p. 1. 
455 See e.g. section 3.3.5. 
456 Access to public service is enshrined in Article 25 ICCPR; access to the physical 
environment may be connected with freedom of movement (Article 12 of the ICCPR), though 
they are not clearly expressed this way in the text of the treaty. 
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guaranteeing accessibility of the right to health, in accordance with Article 12 
and Article 2 of the ICESCR.  

3.4.1.2 Accessibility 
The obligation to ensure that persons with disabilities have access to the 
proper exercising of their rights is enshrined, in particular, in Article 9 CRPD. 
The Article conceptualises accessibility as a way of ensuring participation and 
independent living in society. It sets forth obligations to states to act so that 
patients with disabilities have access to information, communication 
technologies, and the physical environment, among other things. In the 
context of healthcare the obligation to ensure accessibility has long been 
recognised. The UN Committee on Economic, Social and Cultural Rights 
interprets the right to health (Article 12 of the ICESCR) as consisting of four 
components: accessibility, acceptability, availability and quality.457 The 
component of accessibility means that states have to ensure in particular, 
physical and informational accessibility, and non-discrimination.458 Article 12 
ICESCR and Article 9 CRPD entail similar obligations of ensuring 
accessibility in healthcare. Article 9.1 CRPD further obliges states to identify 
and eliminate the barriers that patients may face, including the sphere of 
access to information.459 As mentioned in section 3.3.5, the CRPD Committee 
stresses that the obligation to ensure accessibility occurs prior to an event, and 
concerns a group or groups of people.460 In other words, a state has an 
obligation to investigate what kinds of patients will receive healthcare, and 
what kinds of needs they have in order to participate in society on an equal 
basis with others. The CRPD suggests involving disability organisations to aid 
in the identification of such needs.461 In order to react on the identified needs 
a state, for example, shall make information about medical procedures 
available in an easy-to-understand format for persons with intellectual 
disabilities, or in printable form for persons who suffer memory loss. The 
CRPD binds itself to guaranteeing accessibility through assistance, including 
the help of interpreters, guides, and in other forms.462  

                               
457 UN CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of 
Health (Art. 12), E/C.12/2000/4, 11 August 2000, para. 12. 
458 UN CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of 
Health (Art. 12), E/C.12/2000/4, 11 August 2000, para. 12(b). 
459 See also UN CRPD Committee, Concluding Observations on the Initial Report of 
Azerbaijan, CRPD/C/AZE/CO/1, 12 May 2014, para. 23. 
460 UN CRPD Committee, General Comment No. 2 Article 9 Accessibility, CRPD/C/GC/2, 22 
May 2014, para. 25; UN CRPD Committee, General Comment No. 6 on Equality and Non-
Discrimination, CRPD/C/GC/6, 9 March 2018, para. 24; UN CRPD Committee, F v. Austria 
(021/2014), CRPD/C/14/D/21/2014, 21 August 2015, para. 8.4. 
See also UN CRPD Committee, Nyusti and Takács v. Hungary (1/2010), CRPD/C/9/D/1/2010, 
16 April 2013, paras 9.3–9.6; UN CRPD Committee, X v. Argentina (8/2012), 
CRPD/C/11/D/8/2012, 11 April 2014, para. 8.5. 
461 UN Convention on the Rights of Persons with Disabilities 2006 Article 32. 
462 UN Convention on the Rights of Persons with Disabilities 2006 Article 9.2 (e–f). 
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The CRPD Committee considers that accessibility is an immediately 
realisable obligation.463 The conclusion of the Committee seems logical, as 
accessibility is an integral part of the immediately realisable obligation not to 
discriminate.464 Refusal to ensure accessibility because of extra costs shall be 
viewed as discriminatory.465 If the positive obligations to provide an accessible 
environment to persons with disabilities as groups with diverse interests have 
been met, the CRPD Committee’s next question will be whether reasonable 
accommodation was provided.466 

3.4.1.3 Reasonable accommodation 
As pointed out earlier, reasonable accommodation and non-discrimination are 
strongly connected; absence of reasonable accommodation according to 
Article 2 of the CRPD signifies discrimination. The UN Committee on 
Economic, Social and Cultural Rights gave an almost identical definition of 
discrimination on the basis of disability back in 1994 in its General 
Comment.467 Yet the wording “reasonable accommodation” is absent in the 
ICESCR. The CRPD, however, defines reasonable accommodation as the 

necessary and appropriate modification and adjustments not imposing a 
disproportionate or undue burden, where needed in a particular case, to ensure 
to persons with disabilities the enjoyment or exercise on an equal basis with 
others of all human rights and fundamental freedoms.468 

The definition indicates that reasonable accommodation is that of case-
specific adjustments and modifications. It is not a “universal recipe – one fits 
all”, it must be personalised for every single situation and needs of a particular 
patient in a specific case.469 This is what makes the obligation to provide 
reasonable accommodation sufficiently distinct from the obligations of 
ensuring accessibility. From the definition it follows that adjustments and 
modification are considered necessary and appropriate if they enable a person 

                               
463 UN CRPD Committee, General Comment No. 2 Article 9 Accessibility, CRPD/C/GC/2, 22 
May 2014, para. 25; see also UN CRPD Committee, Concluding Observations on the Initial 
Report of Austria CRPD/C/AUT/CO/1, 30 September 2013, para. 24. 
464 UN Covenant on Civil and Political Rights 1966 Article 2. Non-discrimination is also 
mentioned in the ICESCR, but is regarded as an immediately realisable core right. 
465 UN CRPD Committee, General Comment No. 2 Article 9 Accessibility, CRPD/C/GC/2, 22 
May 2014, para. 25; UN CRPD Committee, F v. Austria (021/2014), CRPD/C/14/D/21/2014, 
21 August 2015, para. 8.4. 
466 Obviously, if the needs of persons with disabilities were satisfied by making the environment 
accessible the issue of discrimination is unlikely to occur. The issue will only occur if the needs 
were not satisfied despite the efforts of a state to ensure accessibility on a collective level. 
467 UN CESCR, General Comment No. 5 Persons with Disabilities, E/1995/22, 9 December 
1994, para. 15. 
468 UN Convention on the Rights of Persons with Disabilities 2006 Article 2. 
469 The phrase “in a particular case” is an indicator of this requirement. Martel, L C V, 
Reasonable Accommodation: The New Concept from an Inclusive Constitutional Perspective, 
p. 105. 
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to exercise the rights on an equal basis with others. The requirement means 
that the system must possess the flexibility to be compliant with human rights 
law. For example, a person that cannot move without pain may require 
receiving healthcare services at home, and the system should be able to adapt 
for such a need.470  

The concept of reasonable accommodation has concrete limitations. The 
definition above binds it to what is not “disproportionate”, or “undue” that can 
leave much room for interpretation to states.471 Kayess and French criticise 
this provision of the CRPD. The authors note that the Ad Hoc Committee 
originally envisaged the terms “disproportionate” and “undue burden” as 
alternatives. According to the authors, this terminology makes the threshold 
for access to accommodation for people with disabilities higher.472 A 
disproportionate or undue burden may be related, in particular, to financial 
resources, existing staff, and so on.473 However, as noted in section 3.3, non-
discrimination is considered to be an immediately realisable right. Lawson 
ascribes to the concept of reasonable accommodation a “peculiar bridging 
role”, as it unites different elements of human rights law, such as the concept 
of civil and political rights on the one hand, and social, economic and cultural 
rights on the other.474 According to Lord and Brown, reasonable 
accommodation creates immediately realisable obligations, but the authors 
consider that it may also be progressively realisable because it “can only be 
realized through its application to all human rights”.475 These considerations 
lead us to conclude that the right to reasonable accommodation contains core 
immediately realisable obligations and progressively realisable obligations. 
Progressive realisation of the right may depend, in particular, on what is not 
disproportionate or undue, and the possibilities at hand.  
                               
470 A similar situation was considered in UN CRPD Committee. H.M. v. Sweden (003/2011), 
CRPD/C/7/D/3/2011, 19 April 2012, para. 8.5. See also other examples in e.g. Lawson, A, 
Disability Equality, Reasonable Accommodation and the Avoidance of Ill-Treatment in Places 
of Detention: The Role of Supranational Monitoring and Inspection Bodies, p. 848. 
471 UN CRPD Committee, Marie-Louise Jüngelin v. Sweden (5/2011), CRPD/C/12/D/5/2011, 
2 October 2014, paras 10.5–10.6. 
472 Another fair critique that was addressed by these authors was connected to the unfortunate 
word “burden” which activates perceiving people with disabilities as a burden to society. 
Kayess, R, and French, P, Out of Darkness into Light? Introducing the Convention on the Rights 
of Persons with Disabilities, p. 26. 
473 UN CRPD Committee, Marie-Louise Jüngelin v. Sweden (5/2011), CRPD/C/12/D/5/2011, 
2 October 2014, paras 2.6–2.7 and 10.5–10.6. In this case the Committee considered that paying 
2 per cent of the Swedish Social Insurance Agency’s IT budget on a special program for a 
computer monitor to a worker, install programs converting text to Braille, as well as employing 
an assistant to help with the hand-written applications, was correctly assessed as imposing a 
disproportionate burden on the state. Noticeably, the case concerned labour rights that are 
considered to be progressively realisable ones. 
474 Lawson, A, The UN Convention on the Rights of Persons with Disabilities and European 
Disability Law: A Catalyst for Cohesion?, p. 104. 
475 Lord, J, and Brown, R, The Role of Reasonable Accommodation in Securing Substantive 
Equality for Persons with Disabilities: The UN Convention on the Rights of Persons with 
Disabilities, p. 6. 
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3.4.1.4 Access to support in the exercise of legal capacity 
Article 12.3 CRPD sets forth the obligation to provide support to patients in 
exercising their rights. There is no definition of support in the Convention, but 
from Article 12.4 it is possible to extract what support is not.476 The CRPD 
Committee clarifies that support is of various formal and informal 
arrangements of different types and intensity.477 Martin et al. also rightly point 
out that the Convention literally requires providing support in the exercise of 
legal capacity, not only in making decisions.478 It is logical that support in 
making decisions is a form of support in the exercise of legal capacity. This 
broad definition also means that all forms of support cannot be enumerated in 
a book. In this section, I shall explain what the obligation to support entails, 
and clarify whether denial of capacity can be viewed as a form of support. 

The obligation to provide support is connected with both obligations to 
ensure accessibility and reasonable accommodation. Similar to that of 
reasonable accommodation, support in the exercise of legal capacity is case-
specific and depends on the needs of the patient at a specific moment (as 12.3 
and 12.4 CRPD state, support must be “tailored” to the person’s circumstances 
and depend on what patients “may require”).479 Support in the exercise of legal 
capacity is also a way of ensuring accessibility of the right to others, and equal 
opportunities; providing support can be a form of ensuring accessibility under 
Article 9 CRPD. Some forms of support can be very individualised. For 
example, support can be provided to a deaf person who can communicate to 
                               
476 Legal scientists provide various definitions of support. See Series, L, Relationships, 
Autonomy and Legal Capacity: Mental Capacity and Support Paradigms, p. 85; Gooding, P, 
Navigating the “Flashing Amber Lights” of the Right to Legal Capacity in the United Nations 
Convention on the Rights of Persons with Disabilities: Responding to Major Concerns, p. 51; 
Kohn, N A, Blumenthal, J A, and Campbell, A T, Supported Decision-Making: A Viable 
Alternative to Guardianship, pp. 1120–1121. The Convention does not identify who can 
provide support in the exercise of legal capacity; a group of people can include relatives, friends, 
medical practitioners, specially trained persons for these purposes, or any other person that 
disabilities can identify. There are initiatives concerning creating so-called circles of support 
where persons can choose people who will support them in making decisions (not necessarily 
professionals, but people from a community). For more information, see e.g. Circles Network, 
Circles of Support, CirclesNetwork.org.uk 2013; Lewis, O, Building Inclusive Communities 
through Circles of Support – Oliver Talks, CirclesNetwork.org.uk 2013. 
477 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 17 and 29. This is in line with the way the state’s 
obligations are perceived in the UN treaties, namely that the obligations encompass not only 
the legal and administrative, but also various other types of means. If such an interpretation is 
taken for granted, it is necessary to conclude that states not only have positive obligations to 
provide support, but also to ensure that informal support arrangements are respected. Taking 
this into account, states might need to amend their legislation to ensure that informal support is 
not excluded and is accessible for those who need it. See also Kohn, N A, Blumenthal, J A, and 
Campbell, A T, Supported Decision-Making: A Viable Alternative to Guardianship, p. 1121. 
478 Martin, W, et al., Towards Compliance with CRPD Art. 12 in Capacity/Incapacity 
Legislation across the UK, Essex Autonomy Project 6/6 2016, p. 13. 
479 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 18–19; UN CRPD Committee, Concluding 
Observations on the Initial Report of Belgium, CRPD/C/BEL/CO/1, 28 October 2014, para. 24. 
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some degree with a member of a family only, but not in official sign 
languages. Other forms of support, for example, arranging visual aids for 
comprehension of information, can be provided for groups of patients, and 
individualised if needed. Thus, the means for support require the system to be 
flexible and adaptable to the needs of patients. 

The language of the treaty emphasises the obligation to provide access to 
support that patients may require. This wording stresses the point that 
providing support shall not be viewed as mandatory for all: different patients 
may or may not require support arrangements; the state’s obligation is to make 
support accessible, but not to provide it when patients do not want it. The 
CRPD’s Committee General Comment No. 1 confirms this statement by 
pointing out that support shall be available for all, but must not be imposed 
involuntarily.480 Without the wishes or preferences of a patient, states are not 
obliged to administer compulsory protective measures.481 Support by force is 
not a support within the meaning of the Convention. 

In the beginning of this section I mentioned that Article 12.4 CRPD allows 
for the extraction of what support is not. Support, for instance, is never that of 
abusive actions, disrespect for the rights, will and preferences, or of undue 
influence or situations of conflicting interest with the person providing 
support. The definitions of the terms undue influence, abuse, and so on are 
neither provided in the Article, nor in other conventions of the UN treaty 
system. The CRPD Committee states: 

Undue influence is characterized as occurring, where the quality of the 
interaction between the support person and the person being supported 
includes signs of fear, aggression, threat, deception or manipulation.482 

Furthermore, the notion becomes more blurred as it is stated that protection 
from undue influence must respect the right to make mistakes and take risks.483 
It is not clear whether in situations where a patient is under undue influence, 
and will remain under it, states have to respect the wishes or liberate a person 
from such influence. Article 16 CRPD also enshrines the obligation to protect 
and prevent exploitation, violence and abuse. Unfortunately, there is no 
practice of the CRPD Committee as to balancing between the patient’s wishes 
to remain under an undue influence and the obligation of protection from 

                               
480 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 29; see also UN CRPD Committee, General Comment 
No. 6 on Equality and Non-Discrimination, CRPD/C/GC/6, 9 March 2018, para. 24. 
481 The opposite views also exist in the literature. See e.g, Kohn, N A, Blumenthal, J A, and 
Campbell, A T, Supported Decision-Making: A Viable Alternative to Guardianship, pp. 1121–
1122. 
482 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
483 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
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abuse. It can be argued that the obligation to protect from abuse shall prevail 
if applied in a non-discriminatory manner. However, the wishes and 
preferences may or may not be an indication that the particular influence is 
not undue in a specific case. It is of the utmost importance that the national 
legal systems provide reliable and non-discriminatory criteria for delimitation 
between undue influence and due support. 

The CRPD Committee General Comment No. 1 makes clear that 
supportive actions must not deny validity of the patient’s decisions; they must 
respect other rights, the will, and preferences of the person.484 The spectrum 
of rights in the UN treaty system is rather broad and includes, in particular, 
the right to life and the right to health. The positive obligations, according to 
Article 12.4 CRPD, are limited to the rights, wishes and preferences of a 
person.485 In practice the CRPD Committee often suggests examples of 
guardianship as a non-permissible form of aid to persons with disabilities. This 
form is seen as prohibited by the Committee because the guardians are the 
ones whose decisions are recognised as being valid, but not the patient’s.486 
Thus, the Committee rightly views that guardianship that invalidates the 
decisions of a patient, is a violation of the CRPD. 

Article 12.4 CRPD also establishes procedural requirements for supportive 
measures, including a review of decisions concerning support by impartial and 
independent authorities or a court. Reading this requirement in conjunction 
with the provisions on respect for the wishes and preferences of a person 
seems to point out that supportive measures must be reversible if a patient so 
desires. This interpretation of the reversibility of the supportive measures was 
confirmed by the CRPD Committee.487 The fact that support might require 
substantial financial, human, and other resources, in providing access to 
support in the exercise of legal capacity requires immediate realisation.488 

The requirement to provide support sends out a very important message: 
the CRPD teaches us that the process of reaching a decision is no less 
important than its outcome. The treaty demands focusing not on a patient’s 

                               
484 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, paras 16–17. 
485 Section 3.2.2.2. 
486 See e.g. UN CRPD Committee, Concluding Observations on the Initial Report of Argentina 
as Approved by the Committee at Its Eighth Session, CRPD/C/ARG/CO/1, 8 October 2012, 
paras 20–22; UN CRPD Committee, Concluding Observations on the Initial Report of Austria, 
CRPD/C/AUT/CO/1, 30 September 2013, paras 27–28; UN CRPD Committee, Concluding 
Observations on the Initial Report of Azerbaijan, CRPD/C/AZE/CO/1, 12 May 2014, paras 26–
27; UN CRPD Committee, Concluding Observations on the Initial Report of Brazil, 
CRPD/C/BRA/CO/1, 29 September 2015, paras 24–25; UN CRPD Committee, Concluding 
Observations on the Initial Report of China, Adopted by the Committee at Its Eighth Session, 
CRPD/C/CHN/CO/1, 15 October 2012, paras 21–22. 
487 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 29(g). 
488 UN CRPD Committee, Concluding Observations on the Initial Periodic Report of Hungary, 
CRPD/C/HUN/CO/1, 22 October 2012, para. 26. 
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disorder or past history, but on listening to what is important to a patient and 
on trying to make proper adjustments. These provisions have immense 
relevance, not only for people with long-term disorders, but for every person 
in society. Despite difficulties, including financial, states and private entities, 
must try to render the maximum possible support, accessibility and reasonable 
accommodation in healthcare. The binary approach in relation to 
determination of capacity or incapacity should be abandoned. Denial or 
restriction of legal capacity due to reduced decision-making abilities are not 
forms of support. 

3.4.2 Capacity assessments to protect the right to life 
In section 3.4.2 I analyse whether the right to life (enshrined in Article 6.1 
ICCPR and Article 10 CRPD) obliges states to assess capacity (task I.10).  

Both Article 6.1 of the ICCPR and Article 10 of the CRPD set forth that 
“every human being has the inherent right to life”.489 The ICCPR further 
mentions that this right must receive legal protection. Other provisions of 
Article 6 ICCPR also include specifications on how the right to life shall be 
respected in particular cases, such as abolition of the death penalty. The 
provisions on protection of the right to life are usually regarded as an 
obligation to protect from arbitrary killing, including by due prosecution of 
killing by domestic laws.490 The right to life is also closely connected with 
                               
489 Nowak comments that the word ‘inherent’ refers foremost to emphasising that the right is 
based on natural law. Nowak, M, U.N. Covenant on Civil and Political Rights: CCPR 
Commentary, p. 122. 
490 UN HRC, Telitsina v. the Russian Federation (888/1999), CCPR/C/80/D/888/1999, 29 
March 2004, para. 7.6; UN HRC, Pestaño v. the Philippines (1619/2007), 
CCPR/C/98/D/1619/2007, 11 May 2010, para. 7.2; UN HRC, Amirov v. the Russian Federation 
(1447/2006), CCPR/C/95/D/1447/2006, 2 April 2009, paras 11.2–11.3; UN HRC, Umetaliev 
and Tashtanbekova v. Kyrgyzstan (1275/2004), CCPR/C/94/D/1275/2004, 30 October 2008, 
para. 9.2; see also Joseph, S, and Castan, M, The International Covenant on Civil and Political 
Rights: Cases, Materials, and Commentary, p. 167; Nowak, M, Commentary on the United 
Nations Convention on the Rights of the Child, Volume 6 Article 6: The Right to Life, Survival 
and Development, p. 25. States are obliged to prevent killing not only by public authorities, but 
by private persons. See UN HRC, Concluding Observations of the Human Rights Committee 
Austria, CCPR/C/AUT/CO/4, 30 October 2007, para. 12; Joseph, S, and Castan, M, The 
International Covenant on Civil and Political Rights: Cases, Materials, and Commentary, p. 
187. During the drafting of the Article there was a debate as to whether the Covenant should 
specify those situations where killing is lawful (e.g. during self-defence), or banishment in all 
circumstances. The final text of the ICCPR points out that the prohibition on ‘arbitrary’ killing, 
but provides no examples of where killing is lawful. Thus, the right to life, as opposed to the 
freedom from torture, is not absolute. Ramcharan, B G, The Drafting History of Article 6 of the 
International Covenant on Civil and Political Rights, p. 43. For more discussion on what 
arbitrary killing means see e.g. Boyle, C K, The Concept of Arbitrary Deprivation of Life, pp. 
222 ff.; Wicks, E, The Right to Life and Conflicting Interests, p. 42. Whether the obligations 
deriving from the right to life encompass any actions beyond a prohibition on killing was 
debated even before the drafting of the ICCPR had begun. However, current case practice 
confirms that the obligations are broader than a prohibition on killing. See e.g. Xiong, P, An 
International Law Perspective on the Protection of Human Rights in the TRIPS Agreement: An 
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ensuring survival, for instance, through providing voluntary medical treatment 
during detention or arrest.491 Ensuring that possibilities for survival would also 
logically impose the obligation on states to provide treatment in situations 
where patients are unable to express their wishes (for example, being 
unconscious), and where absence of treatment would bring about death.  

Those cases concerning the patient’s refusal of life-saving medical 
treatment have not yet been addressed on their merits by the CRPD Committee 
or the HRC.492 However, questions on voluntary self-killing and self-harm 
were to some extent analysed by both committees. For instance, in the 
concluding observations on the Netherlands and Switzerland, the HRC raised 
concerns in relation to the possibilities for euthanasia and medically assisted 
suicide, but never stated that these actions must be abolished by law. Instead, 
the critique was delivered with respect to the absence of safeguards for 
ensuring that the decision to end life was made without undue influence from 
third parties, and on the organisation of the system that did not question 
whether ending a life was truly the wishes of the patient.493 Concerns about the 
                               
Interpretation of the TRIPS Agreement in Relation to the Right to Health, pp. 42–43; Schabas, 
W A, (ed), Summary Record of the Hundred and Fifty-Sixth Meeting of the Third Committee 
A/C.3/SR.156, 25 November 1948, p. 2785. 
491 UN HRC, Zhumbaeva v. Kyrgyzstan (1756/2008), CCPR/C/102/D/1756/2008, 24 August 
2011, para. 8.6; UN HRC, Lantsova v. the Russian Federation (763/1997), 
CCPR/C/74/D/763/1997, 26 March 2002, para. 9.2; on providing abortion without detention 
see UN HRC, Concluding Observations of the Human Rights Committee  Poland, 
CCPR/CO/82/POL, 2 December 2004, paras 8–9; UN HRC, Concluding Observations on the 
Seventh Periodic Report  The United Kingdom of Great Britain and Northern Ireland, 
CCPR/C/GBR/CO/7, 17 August 2015, para. 17; UN HRC, Concluding Observations of the 
Human Rights Committee  United Republic of Tanzania, CCPR/C/79/Add.97, 18 August 1998, 
para. 15; UN HRC, Concluding Observations of the Human Rights Committee  Zambia, 
CCPR/C/ZMB/CO/3, 9 August 2007, para. 18; UN HRC, Concluding Observations of the 
Human Rights Committee Colombia, CCPR/C/COL/CO/6, 4 August 2010, para. 19; UN HRC, 
Concluding Observations of the Human Rights Committee  Ireland, CCPR/C/IRL/CO/3, 30 
July 2008, para. 13. The HRC stated repeatedly that states must take positive actions, in 
particular, via ensuring prevention of war, or usage of nuclear weapons. UN HRC, General 
Comment No. 6  Article 6 Right to Life, HRI/GEN/1/Rev.9 (Vol. I), 30 April 1982, paras 2–5; 
Joseph, S, and Castan, M, The International Covenant on Civil and Political Rights: Cases, 
Materials, and Commentary, pp. 184–187 and 209–211; Riedel, E, The Right to Life and the 
Right to Health, in Particular the Obligation to Reduce Child Mortality, p. 353; see also Ripley, 
A C, The Human Right to Water and Its Application in the Occupied Palestinian Territories, 
pp. 40–41. 
492 In the HRC case Tornel and others v. Spain, the applicants’ son and brother was not in fact 
compliant with prescriptions made by healthcare practitioners. However, he was terminally ill, 
and occasionally received medication. It was not possible to establish a causal connection 
between the death of Mr Tornel and refusal of treatment. One of the problems was also that the 
medical documentation in the case was completely disorganised. The HRC did not find a 
violation of the right to life in this case. UN HRC, Tornel et al. v. Spain (1473/2006), 
CCPR/C/95/D/1473/2006, 24 April 2009, paras 2.9 and 7.3. 
493 UN HRC, Concluding Observations of the Human Rights Committee the Netherlands, 
CCPR/CO/72/NET, 27 August 2001, para. 5(a–d); UN HRC, Concluding Observations of the 
Human Rights Committee the Netherlands, CCPR/C/NLD/CO/4, 25 August 2009, para. 7; UN 
HRC, Concluding Observations of the Human Rights Committee  Switzerland, 
CCPR/C/CHE/CO/3, 3 November 2009, para. 13. Nowak also claims that the obligation to keep 
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mental capacity of adult patients were not raised by the HRC, even though 
assisted suicide is usually provided for persons with long-term disorders. 
Currently the HRC is drafting a new General Comment on the interpretation 
of Article 6 ICCPR. In the Draft of General Comment No. 36 it was considered 
appropriate to exclude suicides from the scope of the comment.494 

Absence of interventions during voluntary self-killing is not condemned in 
the case practice of the UN treaty bodies. Absence of condemnation does not 
mean that states have no obligations to prevent possible suicides and self-
harm. Both the HRC and the CRPD Committee raised concerns about 
fulfilling the obligations of preventing suicides from being committed.495 How 
then should suicide be prevented according to the human treaty bodies? The 
treaty bodies recommend inter alia psychological counselling and other 
support services based on consent; the study and assessment of suicide risks; 
the causes of problems; training personnel to prevent of self-harm; and 
providing proper investigations into cases of self-harm and suicides that 
occur.496 The list of preventive measures cannot be seen as exhaustive and may 
depend, in particular, on current scientific knowledge. Clearly, the obligations 
cited above are closely related to providing voluntary support and reasonable 
accommodation to prevent undesired activity. However, on no known 
occasions have the treaty bodies considered that the obligation to protect life 
should prevail over the self-determination of a person at risk of self-harm. On 
the contrary, voluntary basis was stressed in the case practice of the 
committees. 

The provisions of the treaties studied above are also reinforced by the 
requirement of Article 10 CRPD about protecting the right to life in a non-
discriminatory manner with others. In other words, persons with disabilities 
should not be seen as objects of mercy only; protection of their lives should 

                               
suicide from happening cannot derive from Article 6 of the Covenant. Nowak, M, Commentary 
on the United Nations Convention on the Rights of the Child, Volume 6 Article 6: The Right to 
Life, Survival and Development, pp. 155–156. See also Joseph, S, and Castan, M, The 
International Covenant on Civil and Political Rights: Cases, Materials, and Commentary, p. 
213. 
494 UN HRC, Draft General Comment No. 36 Article 6 Right to Life, CCPR/C/GC/R.36, 1 April 
2015, para. 6 (b), see also Minkowitz, T Reflections on the Human Rights Committee’s Draft 
General Comment on Article 6 from a Gender Perspective and a Disability Perspective, pp. 6–
8. 
495 UN CRPD Committee, Concluding Observations on the Initial Report of Sweden, 
CRPD/C/SWE/CO/1, 12 May 2014, paras 29–30; UN CRPD Committee, Concluding 
Observations on the Initial Report of China, Adopted by the Committee at Its Eighth Session, 
CRPD/C/CHN/CO/1, 15 October 2012, paras 63–64; UN HRC, Concluding Observations of 
the Human Rights Committee Sweden, CCPR/C/SWE/CO/6, 7 May 2009, para. 14; UN HRC, 
Concluding Observations on the Seventh Periodic Report  The United Kingdom of Great Britain 
and Northern Ireland, CCPR/C/GBR/CO/7, 17 August 2015, para. 16. 
496 UN HRC, Concluding Observations on the Seventh Periodic Report The United Kingdom 
of Great Britain and Northern Ireland, CCPR/C/GBR/CO/7, 17 August 2015, para. 16; UN 
CRPD Committee, Concluding Observations on the Initial Report of China, Adopted by the 
Committee at Its Eighth Session, CRPD/C/CHN/CO/1, 15 October 2012, para. 64. 
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not overrule self-determination if that is not the case for persons without 
disabilities.497 For example, a state may prohibit usage of certain types of 
medical procedures (such as medically assisted suicide), or authorise 
treatment in life threatening situations, but such prohibition must concern all 
members of society, not merely persons with disabilities or only having an 
effect on this group. The major focus of the treaties and treaty bodies seems 
to be on support and reasonable accommodation of the patient during a crisis, 
but not on forcing the person to live, when the individual concerned does not 
want to. 

The analysis conducted in this section does not lead to the conclusion that 
protection of the right to life obliges states to compromise with the patient’s 
right to self-determination. Provisions of the ICCPR and the CRPD leave quite 
a broad margin of appreciation to states concerning the positive measures of 
what states can do to prevent death, but this margin is narrowed down by 
requirements on non-discrimination and on enjoying legal capacity on an 
equal basis with others. The positive obligations deriving from the right to life 
in the UN do not seek to provide assessment of capacity to invalidate patient 
decisions. 

3.4.3 Capacity assessments to protect health 
The right to health is granted by Article 12 ICESCR and Article 25 CRPD. 
These provisions have been interpreted as requiring respect for the self-
determination of a patient (see section 3.2.1.2.2). In this section I shall draw 
upon the question of whether the aforementioned provisions also impose 
obligations to assess capacity and to treat patients involuntarily in order to 
prevent deterioration of health. 

The answer to the question posed with respect to the CRPD appears to be 
rather straightforward: Article 25 of the CRPD requires providing medical 
treatment on the basis of free and informed consent and on an equal basis with 
others. The CRPD Committee commented as follows: 

In conjunction with the right to legal capacity on an equal basis with others, 
States parties have an obligation not to permit substitute decision-makers to 
provide consent on behalf of persons with disabilities. All health and medical 
personnel should ensure appropriate consultation that directly engages the 
person with disabilities.498 

                               
497 Persons with disabilities shall also receive medical procedures for saving life on an equal 
basis with others. See e.g. UN CRPD Committee, Concluding Observations on the Initial 
Report of the United Kingdom of Great Britain and Northern Ireland, CRPD/C/GBR/CO/1, 3 
October 2017, paras 54 (d) and 55 (d), where the Committee criticised a state for not 
resuscitating of persons with disabilities, when such procedures were provided for others. 
498 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 41. 
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Therefore, the literal interpretation of Article 25 of the CRPD and the 
subsequent practice of the treaty body provides no exception for involuntary 
treatment of patients with disabilities to prevent further health problems. 

The practice of the UN Committee on Economic, Social and Cultural 
Rights, also recognises the need to have a non-discriminatory character in the 
treatment provided, and requires states to protect the patient’s self-
determination.499 The practice of the UN Committee on Economic, Social and 
Cultural Rights concentrates on providing accessible, acceptable, and 
available treatment of a good quality.500 None of these principles can be 
interpreted in a way that obliges the imposition of forced treatment on patients. 
In fact, the UN Committee on Economic, Social and Cultural Rights has not 
made any statements on the need for compulsory treatment, even in the 
treatment of hazardous infectious disease.501 Instead, the Committee has raised 
concerns as to imposing, for instance, compulsory mental health treatment or 
the compulsory treatment of drug users.502 The UN Committee on Economic, 
Social and Cultural Rights also stated that the right to health does not mean 
the right to be healthy.503 In other words, the obligation on states is to provide 
proper access to treatment, but it is up to patients to decide whether or not to 
avail themselves of it. 

The UN treaties do not accordingly impose any obligation on states to treat 
persons forcibly in order to prevent deterioration of health or the positive 
obligation to assess capacity. The ICESCR and the CRPD calls for respect of 
other freedoms, enshrined within these and other treaties, such as the right to 
legal capacity and privacy.  

                               
499 UN CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of 
Health (Art. 12), E/C.12/2000/4, 11 August 2000, para. 12(b). 
500 UN CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of 
Health (Art. 12), E/C.12/2000/4, 11 August 2000, para. 12. 
501 The Committee urged to make, in particular, immunization and other means of prevention 
available and accessible to the population. See e.g. UN CESCR, Concluding Observations on 
the Combined Second to Fourth Periodic Reports of Egypt, E/C.12/EGY/CO/2-4, 13 December 
2013, para. 21; UN CESCR, Concluding Observations: Colombia, E/C.12/1/Add.74, 6 
December 2001, para. 25; UN CESCR, Concluding Observations on the Second Periodic 
Report of China, Including Hong Kong, China, and Macao, China, E/C.12/CHN/CO/2, 13 June 
2014, para. 34. 
502 UN CESCR, Concluding Observations on the Fifth Periodic Report of Norway, 
E/C.12/NOR/CO/5, 13 December 2013, para. 19; UN CESCR, Concluding Observations on the 
Initial Report of Indonesia, E/C.12/IDN/CO/1, 19 June 2014, para. 35. 
503 UN CESCR, General Comment No. 14 The Right to the Highest Attainable Standard of 
Health (Art. 12), E/C.12/2000/4, 11 August 2000, para. 8. 
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3.4.4 Concluding remarks on the obligation to assess capacity 
and on compulsory treatment in the UN 
In section 3.4 the positive obligations of states within the UN treaty systems 
have been analysed. The analysis concerned obligations to protect life, health, 
to ensure accessibility, reasonable accommodation, and to grant support. 

The analysis in this section indicates that the texts of the treaties, their 
interpretation with teleological or systematic methods, the practice of the 
treaty bodies do not allow for stating that there is an obligation to assess 
capacity under the UN human rights law (task I.10). Moreover, the human 
rights obligations analysed do not demand imposing treatment on a patient – 
whether with or without mental abilities of a certain level. This in any case 
does not mean that the positive obligations of a state end when a patient 
provides no consent to treatment. In this section it has been shown that a state 
has a number of other obligations, such as the removal of undue influence; 
ensuring that information about medical treatment is provided in an accessible 
form, and guaranteeing accessibility in other forms; providing possibilities for 
support; training to prevent self-harm and investigating the reasons for it, and 
so on. In the UN treaties these obligations to respect patients’ wishes and 
preferences as to what to do with one’s own body are of paramount value in 
most of the cases. Deviation from wishes and preferences is possible only on 
an equal basis with others. 

3.5 Obligation to respect patients’ choices within the 
Council of Europe system 
3.5.1 Introductory remarks about the European human rights 
system 
In section 3.5 two of the research tasks will be addressed. Firstly, I shall 
analyse the protection granted by the Council of Europe (hereinafter - the 
CoE) with respect to setting the criteria for invalidation of the patient’s 
decisions in healthcare (part of task II.3). Secondly, in this section the legal 
status and protection granted against starting capacity assessments in CoE will 
be studied (task I.9). Section 3.5 thus focuses on the boundaries of the state’s 
obligations not to intervene with respect to capacity assessment procedures, 
and to some extent mirrors section 3.2 where the UN human rights treaties 
were studied. The analysis in this section will concern the right to respect 
private life, the right to health and medical assistance, and the right to 
consensual treatment. In section 3.5 the Convention for the Protection of 
Human Rights and Fundamental Freedoms (hereinafter - the ECHR), and the 
European Social Charter will be studied. The provisions of the Convention for 
the Protection of Human Rights and Dignity of the Human Being with regard 
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to the Application of Biology and Medicine (hereinafter - the Biomedicine 
Convention) will also be analysed.504 These three treaties directly and 
indirectly regulate issues concerning the legal capacity to consent to – or 
refuse – treatment. 

3.5.2 Non-interference with private life under the ECHR  
3.5.2.1 General remarks  
The process of drafting the ECHR was influenced by the same events as its 
UN counterpart, the ICCPR.505 Similar to the ICCPR, the right to legal capacity 
was not laid down in the ECHR.506 The language used in the ECHR is quite 
similar to that of the ICCPR: the majority of the rights are enshrined “for 
everyone”. However, the text of the ECHR explicitly allows deprivation of 
liberty for a person of unsound mind.507 The drafters of the ECHR considered 
laying down a prohibition on medical procedures – mutilation and sterilization 
– without consent.508 In the preparatory works to Article 3 (prohibition against 
torture and ill-treatment) impermissibility of experiments without free consent 
was discussed. It was accepted that consent for medical experimentation was 
not always required, particularly due to mental and physical states of ill 
health.509 Though the provisions concerning medical experimentation cannot 
be found in the final text of the treaty, prohibition on certain non-consensual 

                               
504 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 4. 
505 Though, the drafting of the UN ICCPR was finished in 1966 and the ECHR in 1950, the 
drafting process of both treaties started in the 40s after World War II. 
506 Within the Council of Europe system, the issues as to legal capacity were raised in a number 
of non-binding documents. Neither of the documents recognise legal capacity to act on an equal 
basis with others for persons with mental disorders. Committee of Ministers of the Council of 
Europe, Recommendation on the Principles Concerning the Legal Protection of Incapable 
Adults, R(99)04, 1999, Part I, 2, Part II, Principle 2, paras 2–8 and Principle 3, para. 1, Part V, 
Principles 22–28; Committee of Ministers of the Council of Europe, Recommendation on 
Principles Concerning Continuing Powers of Attorney and Advance Directives for Incapacity, 
CM/Rec(2009)11, 2009, Part I, Principles 1–2; Part 2 and Principle 7, para. 2. See also 
Parliamentary Assembly of the Council of Europe, Resolution on Equality and Inclusion for 
People with Disabilities, No. 2039, 2015, paras 2 and 4.1; Parliamentary Assembly of the 
Council of Europe, Recommendation on Equality and Inclusion for People with Disabilities, 
No. 2064, 2015, paras 4.2–4.3. See also European Committee on Legal Co-operation, Powers 
of Attorney and Advance Directives for Incapacity 2015. 
507 This approach is obviously different from the text of the ICCPR. 
508 This history of drafting also resembles Article 7 ICCPR. See section 3.2.1.2.2. 
509 European Commission on Human Rights, Preparatory Works on Article 3 of the European 
Convention of Human Rights, No. DH(56)5, 22 May 1956, paras 2 and 19–20. 
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medical intervention is expressed mainly in Article 8.510 The provisions of 
Article 8 ECHR protect everyone’s right to private life.511  

Article 8 ECHR reads thus: 

1 Everyone has the right to respect for his private and family life, his home and 
his correspondence. 
2 There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a 
democratic society in the interests of national security, public safety or the 
economic well-being of the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and 
freedoms of others.512 

The first paragraph of Article 8 is to be read in conjunction with the second 
paragraph.513 The literal interpretation allows us to distinguish four main 
questions that will be analysed further in sections 3.5.2.1-3.5.2.5:  

1. Did the public authorities interfere with the private life of a patient?  
2. Was interference in accordance with the law?  
3. Did the interference pursue the legitimate interests?  
4. Was interference necessary in a democratic society for the 
protection of the legitimate interests? 

Article 8.2 ECHR encompasses protection only in relation to public 
authorities. Does this mean that interference made by other subjects falls 
outside the scope of Article 8? The issue was specifically raised in the case of 
Peev v. Bulgaria. The European Court of Human Rights (hereinafter - the 
ECtHR)514 concluded that an organisation will be considered as a public 
                               
510 Articles 2 ECHR on the right to life and Article 3 on prohibition against torture and ill-
treatment also provide protection against non-consensual intervention, but it is problematic to 
state that they prohibit non-consensual medical treatment necessary for patients. Both Articles 
are analysed in section 3.7. The right to make medical decisions has been seen as falling under 
the scope of Article 8 by the Court. In Pretty v. the United Kingdom, the ECtHR stated the 
following: “[…] the imposition of medical treatment, without the consent of a mentally 
competent adult patient would interfere with a person's physical integrity in a manner capable 
of engaging the rights protected under Article 8 § 1 of the Convention”. ECtHR, Pretty v. the 
United Kingdom, application number 2346/02, Judgment of 29 April 2002, para. 63. 
511 The preparatory works for Article 8 of the ECHR also show similar wordings e.g. “all 
persons residing within their territories”. European Commission on Human Rights, Preparatory 
Work on Article 8 of the European Convention on Human Rights, No. DH(56)12, 9 August 
1956, para. 3. Though they are quite unhelpful in establishing what the real intention of the 
authors was.  
512 Council of Europe, Convention for the Protection of Human Rights and Fundamental 
Freedoms 1950 Article 8. 
513 See e.g. ECtHR, Tysiąc v. Poland, application number 5410/03, Judgment of 20 March 2007, 
para. 109. 
514 The ECtHR is the treaty body to the ECHR. Previously, responsibility for making decisions 
concerning violations of the ECHR was vested in the ECtHR and the European Commission of 
the Human Rights. However, after adoption of additional protocol No. 11 to the ECHR in 1998, 
the functions of the individual complaint resolution of the Convention only lies with the ECtHR. 
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authority if it acts as an agent of a state but not in its private capacity.515 In X 
and Y v. the Netherlands the ECtHR emphasised that the state’s obligations 
under the Convention entailed “the adoption of measures designed to secure 
respect for private life even in the sphere of the relations of individuals 
between themselves”.516 This means that states have positive obligations to 
protect patients from unlawful infringement of their right to private life, even 
if violations were committed by private hospitals, a medical practitioner or 
other individuals.517 

3.5.2.2 Interference 
There is no doubt that deprivation of a right as result of assessment will 
constitute interference.518 Deprivation of the ability to decide on a medical 
intervention shall be treated as interference. However, it is crucial to study 
whether the starting procedure of capacity assessment is an interference with 
a person’s private life within the ECHR meaning. In the practice of the ECtHR 
both minor physical interference and moral interference, including access to 
personal data are considered to fall under the definition of interference.519 In 

                               
The same protocol also led to recognition of the compulsory force of the decisions of the ECtHR 
for the member states of the Council of Europe. 
515 ECtHR, Peev v. Bulgaria, application number 64209/01, Judgment of 26 July 2007, para. 
41. 
516 ECtHR, X and Y v. the Netherlands, application number 8978/80, Judgment of 26 March 
1985, para. 23; see also Tysiąc v. Poland, application number 5410/03, Judgment of 20 March 
2007, para. 110; see also Ziemele, I, Human Rights Violations by Private Persons and Entities: 
The Case-Law of International Human Rights Courts and Monitoring Bodies, European 
University Institute AEL Working papers 2009, pp. 12 ff.; Slokenberga, S, European Legal 
Perspectives on Health-Related Direct-to-Consumer Genetic Testing, pp. 164–165. 
517 In the practice of the Court cases about interference with the right to a private life by a private 
healthcare provider are quite rare. In Storck v. Germany the Court stressed a positive obligation 
of the state’s parties to supervise private healthcare providers. Notably, in this case the police 
brought the applicant to the hospital every time she was trying to escape, and therefore public 
authorities’ involvement was not disputable. ECtHR, Storck v. Germany, application number 
61603/00, Judgment of 16 June 2005, paras 149–150. 
518 ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, 
para. 83; ECtHR, Lashin v. Russia, application number 33117/02, Judgment of 22 January 
2013, para. 77; ECtHR, Sýkora v. the Czech Republic application number 23419/07, Judgment 
of 22 November 2012, para. 101; see also ECtHR, X and Y v. Croatia, application number 
5193/09, Judgment of 3 November 2011, para. 102. 
519 In Storck v. Germany the Court stressed that even a minor physical interference with patients, 
if they oppose it, shall be treated as interference with private life. Importance of moral integrity 
of individuals and the obligation to protect it from acts of others was also admitted in Đorđević 
v. Croatia. ECtHR, Storck v. Germany, application number 61603/00, Judgment of 16 June 
2005, para. 143; ECtHR, Đorđević v. Croatia, application number 41526/10, Judgment of 24 
July 2012, para. 52; ECtHR, Y.F. v. Turkey, application number 24209/94, Judgment of 22 July 
2003, para. 33; ECtHR, Atudorei v. Romania, application number 50131/08, Judgment of 16 
September 2014, para. 160. In I. v. Finland, Rotaru v. Romania and Avilkina and others v. 
Russia, the Court held that storing, collecting, using or processing medical information 
constituted interference with private life. ECtHR, I v. Finland, application number 20511/03, 
Judgment of 17 July 2008, para. 35; ECtHR, Rotaru v. Romania, application number 28341/95, 
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line with this, in the practice of the ECtHR, forced capacity assessment 
procedures were recognised as an interference with private life.520  

In relation to voluntary assessments, in the ECtHR’s case law it is accepted 
that starting capacity assessment procedures always have a serious effect on 
the person’s life.521 They are therefore considered to be interference.522 The 
ECtHR also considered that under certain circumstances, due to the patient’s 
vulnerable mental state, it could not be expected that a patient could further 
resist a proposed intervention.523 Therefore, formal refusal may not be required 
for considerations that interference had occurred. Capacity assessments with 
and without consent should be treated as acts of interference with the right to 
private life.  

As to the legal status of capacity assessment procedures, the Court has not 
yet seen a need in classifying capacity assessments as the processing of 
personal data, or medical interventions. This question is not of crucial 
relevance for the Court because disregarding the way assessment is classified, 
it constitutes interference into private life. 

3.5.2.3 In accordance with the law 
The next issue is whether interference was made in accordance with the law. 
Traditionally, the ECtHR decides upon this standard by answering the 
question of whether the general procedural framework is laid down by 
domestic law, and whether the domestic authorities have followed the law.524 
                               
Judgment of 4 May 2000, para. 46; ECtHR, Avilkina and Others v. Russia, application number 
1585/09, Judgment of 6 June 2013, para. 30. 
520 In Matter v. Slovakia, one of the first ECtHR’s cases on capacity, the applicant was deprived 
of his legal capacity for a long time and was trying to restore capacity through court 
proceedings. At the same time, Mr Matter refused to undergo capacity assessment procedures 
as an inpatient of psychiatric hospitals, which was deemed necessary by experts in the case. 
The domestic court ordered the provision of a capacity assessment procedure by force. The 
ECtHR held that this act constituted interference in the sphere of the person’s right to respect 
for private life. ECtHR, Matter v. Slovakia, application number 31534/96, Judgment of 5 July 
1999, para. 64. 
521 ECtHR, M.S. v. Croatia, application number 36337/10, Judgment of 25 April 2013, para. 
93; see also ECtHR, X and Y v. Croatia, application number 5193/09, Judgment of 3 November 
2011, para. 102. 
522 In the case of Bensaid v. the United Kingdom, only those acts that lead to “sufficiently 
adverse effects on physical and moral integrity” must be considered as interference. ECtHR, 
Bensaid v. the United Kingdom, application number 44599/98, Judgment of 6 February 2001, 
para. 46. 
523 In Juhnke v. Turkey, the applicant, placed in detention, initially refused to undergo 
gynaecological treatment, but after some time agreed to it. The Court concluded that though 
consent had taken place, it was under circumstances where it could not be seen as free and 
informed. The ECtHR considered that due to the patient’s vulnerable mental state, it could be 
expected that a patient could no longer resist medical intervention. Despite consent, the Court 
held that an intervention had occurred. ECtHR, Juhnke v. Turkey, application number 
52515/99, Judgment of 13 May 2008, paras 76–77. 
524 See e.g. ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 
March 2008, paras 86 and 93; ECtHR, Y.F. v. Turkey, application number 24209/94, Judgment 
of 22 July 2003, paras 41 and 43–44. 
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At the same time, it is not clear how detailed the law must be. Should those 
situations where capacity assessments are generally allowed but where criteria 
for declarations of incapacity are not enshrined in the legal system, be 
considered to be in accordance with the law? In the ECtHR’s case law, it was 
particularly recognised that the domestic law shall be compatible with the rule 
of law, and the provisions of the Convention. Domestic law must also be 
sufficiently precise, foreseeable and accessible for a person and formulated 
so that it protects against arbitrariness.525 These standards are applicable for 
both the question of when capacity assessment can be started, and on the basis 
of what criteria capacity can be deprived. The ECtHR has no power of 
establishing exactly how states must lay down the rules of procedure for 
capacity assessments; this issue belongs to a state’s margin of appreciation. 
Narrowing down of the state’s margin has been expressed in the practice of 
the Court in various terms. For instance, in order to be compliant with the rule 
of law requirements, states cannot guarantee unlimited power to its authorities 
and must indicate how discretion should be exercised to grant legal 
certainty.526  

The Court explains that local authorities are in the best position to assess 
the evidence concerning the patient’s abilities and capacity and that states 
enjoy a wide margin of appreciation in respect of determining the criteria for 

                               
525 In case law in-accordance-with-the-law test is often understood as compliance with the 
requirements of the ECHR or sometimes broader, as with other human rights treaties. 
Sometimes the broader approach is examined in terms of necessary-in-a-democratic-society. 
To avoid cluttering, I shall examine the mentioned broader approach in section 3.5.2.5. See 
ECtHR, Ternovsky v. Hungary, application number 67545/09, Judgment of 14 December 2010, 
paras 23–24; ECtHR, Petrova v. Latvia, application number 4605/05, Judgment of 24 June 
2014, para. 86; ECtHR, S. and Marper v. the United Kingdom, application numbers 30562/04 
and 30566/04, Judgment of 4 December 2008, para. 95; ECtHR, Elberte v. Latvia, application 
number 61243/08, Judgment of 13 January 2015, para. 104; ECtHR, Narinen v. Finland, 
application number 45027/98, Judgment of 1 June 2004, para. 34; ECtHR Bogumil c. Portugal, 
requête nombre 35228/03, arrêt du 7 octobre 2008, para. 76. 
Foreseeability, precision and accessibility of law according to the Court practice does not mean 
that every citizen should be able to understand information independently. The Court notes that 
the aforementioned characteristics of quality may be achieved through professional advice. 
ECtHR, Silver and others v. the United Kingdom, application numbers 5947/72, 6205/73, 
7052/75, 7061/75, 7107/75, 7113/75, 7136/75, Judgment of 25 March 1983, para. 88; ECtHR, 
A. B. and C. v. Ireland, application number 25579/05, Judgment of 16 December 2010, para. 
220, Schabas, W A, The European Convention on Human Rights, p. 403. 
See also McDonagh, M, Balancing Disclosure of Information and the Right to Respect for 
Private Life in Europe, p. 13; see also Greer, S, The Exceptions to Articles 8 to 11 of the 
European Convention on Human Rights, pp. 9 ff.; Buelens, W, Herijgers, C, and Illegems, S, 
The View of the European Court of Human Rights on Competent Patients Right of Informed 
Consent. Research in the Light of Articles 3 and 8 of the European Convention on Human 
Rights, p. 10. 
526 ECtHR, Hasan and Chaush v. Bulgaria, application number 30985/96, Judgment of 26 
October 2000, para. 84; ECtHR, L.H. v. Latvia, application number 52019/07, Judgment of 29 
April 2014, para. 52. 
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assessment.527 The ECtHR reiterates that if the procedure was “seriously 
deficient in some respect”, the margin of appreciation then takes on a limited 
character and subsequent domestic decisions are more open to criticism.528 The 
Court also considers that if capacity is limited more seriously, the margin of 
appreciation becomes narrower.529 So far the Court practice on whether the 
margin of appreciation on laying down criteria for capacity assessment is not 
explicit and consistent.530 The Court notes that the level of detail of the 
domestic law depends on the content of the act, its field of coverage, as well 
as the status of those to whom it is addressed.531 These expressions of the 
general rules seem to point out that the margin of appreciation with respect to 
the criteria for capacity assessment should be narrowed down in order to make 
them foreseeable, precise and accessible. Capacity assessments are usually 
provided with respect to vulnerable persons and in sensitive circumstances; 
decisions to treat a patient compulsorily may have a profound effect on that 
person’s life and health. If states decide to establish the procedures for 
capacity assessments (and if these are not bound by the CRPD), they should 
carefully explain the criteria for incapacity determination. A very broad and 
general description, as for instance, “a medical practitioner or a court may 

                               
527 ECtHR, Sýkora v. the Czech Republic, application number 23419/07, Judgment of 22 
November 2012, para. 102; ECtHR, B v. Romania (no. 2), application number 1285/03, 
Judgment of 19 February 2013, para. 88; ECtHR, Ivinović v. Croatia, application number 
13006/13, Judgment of 18 September 2014, para. 37; ECtHR, M.S. v. Croatia, application 
number 36337/10, Judgment of 25 April 2013, para. 97; ECtHR, Salontaji-Drobnjak v. Serbia, 
application number 36500/05, Judgment of 13 October 2009, para. 141; ECtHR, Shtukaturov 
v. Russia, application number 44009/05, Judgment of 27 March 2008, paras 87–88; ECtHR, X 
and Y v. Croatia, application number 5193/09, Judgment of 3 November 2011, para. 109; 
ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 117. 
528 ECtHR, Sýkora v. the Czech Republic, application number 23419/07, Judgment of 22 
November 2012, para. 102; ECtHR, B v. Romania (no. 2), application number 1285/03, 
Judgment of 19 February 2013, para. 88; ECtHR, Ivinović v. Croatia, application number 
13006/13, Judgment of 18 September 2014, para. 37; ECtHR, M.S. v. Croatia, application 
number 36337/10, Judgment of 25 April 2013, para. 97; ECtHR, Salontaji-Drobnjak v. Serbia, 
application number 36500/05, Judgment of 13 October 2009, para. 141; ECtHR, Shtukaturov 
v. Russia, application number 44009/05, Judgment of 27 March 2008, paras 87–88; ECtHR, X 
and Y v. Croatia, application number 5193/09, Judgment of 3 November 2011, para. 109; 
ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 117. 
529 ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 
117. 
530 In its case practice, the Court traditionally starts with mentioning a broad margin of 
appreciation and then describes in abstract the situations when it is narrower. However, the 
ECtHR has never explicitly made a stand on whether it is in fact broad or narrow in the cases 
concerning capacity assessment (especially regarding decision-specific assessments). See e.g. 
ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, 
paras 87–88; cf. ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 
2016, para. 125.  
531 The margin of appreciation does not mean that states can do absolutely whatever they want; 
it can be narrow or wide. ECtHR, S. and Marper v. the United Kingdom, application numbers 
30562/04 and 30566/04, Judgment of 4 December 2008, para. 96; see also ECtHR, Kocherov 
and Sergeyeva v. Russia, application number 16899/13, Judgment of 29 March 2016, para. 94. 
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determine whether a patient is able to decide” may fail to satisfy the 
aforementioned standard in the future.  

In section 2.2 it was argued that the agreement concerning the required 
level of performance was important in capacity assessment procedures. If 
domestic authorities cannot agree on the requirements of law, the ECtHR may 
use the absence of consensus as evidence of non-foreseeability.532 We also 
know that the verb to understand can cause controversy as to the required level 
of performance (see section 2.2.3). To understand can mean the ability to 
comprehend words for communication, procedural knowledge, factual 
knowledge, or propositional knowledge, and so on. In order to ensure what 
required knowledge is, other more specific verbs should be chosen. However, 
analysing case practice enables us to conclude that states rarely receive 
critique from the Court for not being specific about requirements in the 
capacity assessment process.533 In cases regarding capacity assessment the 
Court up to the present time has usually declared any legal basis in domestic 
law, and carrying out the procedure in accordance to it as satisfying the 
requirement.534 It is possible that the Court will start to pose more questions as 
to the substance of the criteria for capacity assessment.  

When the ECtHR decides whether the assessment procedures in question 
have been carried out in accordance with the law, it often calls for medical 
expertise as a required piece of evidence. The Court in particular has noted 
that  

Any deprivation or limitation of legal capacity must be based on sufficiently 
reliable and conclusive evidence. An expert medical report should explain 
what kind of actions the applicant is unable to understand or control and what 
the consequences of his illness are for his social life, health, pecuniary 

                               
532 See e.g. Malone v. the United Kingdom, application number 8691/79, Judgment of 2 August 
1984, para. 79. 
533 In Shrukaturov v. Russia and Lashin v. Russia the criteria in capacity assessments were 
defined as broad as the inability to understand one’s own actions and control them. Though, in 
the case of Shtukaturov, the Court in fact questioned what exactly the applicant was not able to 
understand, the comment was addressed to the medical expert. In that case, the ECtHR does not 
state that the legislation is not foreseeable or unclear. In the cases of Ivinović v. Croatia, M.S. 
v. Croatia, and X and Y v. Croatia the criteria for incapacitation were formulated as “inability 
to care for his or her own needs, rights and interests, or who presents a risk to the rights and 
interests of others”. The ECtHR has not criticised these criteria, but ruled that the capacity 
assessment was not provided in accordance with the law due to the poor quality of evidence 
from medical experts and their judicial assessment. ECtHR, Shtukaturov v. Russia, application 
number 44009/05, Judgment of 27 March 2008, paras 47, 93 and 96; ECtHR, Lashin v. Russia 
application number 33117/02, Judgment of 22 January 2013, paras 44, 79 and 93; ECtHR, 
Ivinović v. Croatia, application number 13006/13, Judgment of 18 September 2014, paras 20, 
40–42 and 46; ECtHR, M.S. v. Croatia, application number 36337/10, Judgment of 25 April 
2013, paras 56, 95, 100 and 106; ECtHR, X and Y v. Croatia, application number 5193/09, 
Judgment of 3 November 2011, paras 57 and 113–116. 
534 ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 
114. 
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interests, and so on. The degree of the applicant’s incapacity should be 
addressed in sufficient detail by the medical reports.535 

Here we can observe that the ECtHR demands certain quality of evidence 
concerning incapacity, which may emphasise the relevance of the standard of 
consistency with scientific knowledge. In some cases the ECtHR has 
considered that capacity assessments should follow the rules established in the 
case law on Article 5 (deprivation of liberty). By this I mean that the Court 
demands from domestic authorities medical expertise “of a kind or degree” of 
mental disorder to demonstrate that a person is not capable of deciding.536 
When domestic courts determine incapacity, the ECtHR emphasises that they 
(the courts) must assess the evidence and application of the evidence to a 
specific person in question.537 The approach of the ECtHR regarding the role 
of medical expertise appears to be problematic. The Court assumes that the 
question concerning competence needs to be addressed to medical experts and 
that there are certain mental disorders that may signify incapacity, depending 
on kinds and degrees. As studied in Chapter 2, capacity is not something that 
a doctor observes in a patient’s brain or anywhere else. There are no methods 
in medical science that can show that a person possesses abilities to make 
decisions, and that abilities are not related to mental disorders. It was also 
shown that medical practitioners’ methods of identifying capacity are not 
based on scientific findings, but are subjective points of view of individual 
authors concerning what the patients should be able to achieve. The Court’s 
approach leads to posing legal questions that cannot be reliably answered by 
science. 

The considerations and examples in this section were primarily directed 
towards setting the criteria for capacity assessment. However, the 
requirements for domestic law to be sufficiently precise, foreseeable and 
accessible and protect against arbitrariness is equally relevant for the rules as 
to when to start assessment. The margin of appreciation of states as to when 
to start capacity assessment may be limited by the positive obligation to 
protect life and health. These obligations will be studied further in section 3.7 

3.5.2.4 Legitimate interests 
The next question is whether starting capacity assessment and the depriving 
of legal capacity pursue legitimate interests. Article 8 ECHR enshrines a list 
of legitimate interests that are permissible for justifying interference with the 
                               
535 ECtHR, Sýkora v. the Czech Republic, application number 23419/07, Judgment of 22 
November 2012, para. 103; ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment 
of 31 May 2016, para. 123 
536 ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, 
para. 94. 
537 ECtHR, X and Y v. Croatia, application number 5193/09, Judgment of 3 November 2011, 
para. 85; ECtHR, Ivinović v. Croatia, application number 13006/13, Judgment of 18 September 
2014, para. 40. 
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sphere of private life.538 The wording of the Article and subsequent case 
practice indicates that the list is exhaustive.539 Among the legitimate interests 
listed the following ones seem the most relevant for interference in cases of 
limiting the rights to decide: public safety, prevention of disorder, protection 
of health, and the protection of rights of others. Starting capacity assessment 
for the sake of capacity assessment seems never to be able to satisfy the 
requirements for legitimate interests. It is hardly possible to comprehend how 
via capacity assessment, as such, any of these legitimate interests can be 
achieved without further treatment, deprivation of liberty or other actions. In 
this respect capacity assessments can only be viewed as a stage towards 
recognising decisions as being valid or invalid.  

In section 1.3.5 I have overviewed classifications of approaches towards 
required capacity in various legal systems. The classifications overviewed 
allow for stating that there might be several variants of deprivation of legal 
capacity, namely: 

a. A patient may be assessed and deprived of legal capacity in all legal 
matters;540  

b. Capacity may be assessed and deprived in a cluster of legal relations; 
c. Capacity may be assessed and deprived in relation to a concrete 

decision.541  

If a person is deprived of capacity in all legal matters (a) or in several clusters 
of legal relations (b), most of the legitimate interests listed above seem to be 
unsuitable, with the exception of protection of the rights of others. It is 
possible to agree that deprivation of legal capacity in financial matters can be 
relevant for protecting the property rights of members of the family; however, 
the other aims appear not to correspond with deprivation of capacity. The 
ECtHR case practice mainly concerns total incapacitation or incapacitation in 
several clusters of relations (not exclusively in healthcare matters). Similar to 
the observations as to the legitimate interests made above, the Court considers 
that deprivation of capacity can have the legitimate aim of protecting others. 
The formulation of justification is the following: legal capacity may be 
deprived because it “presents a risk to the rights and interests of others”.542 
The formulation is obviously broader than the text that the treaty permits: it 

                               
538 To facilitate the reading, legitimate interests are identified thus: “national security, public 
safety or the economic well-being of the country, for the prevention of disorder or crime, for 
the protection of health or morals, or for the protection of the rights and freedoms of others”. 
539 ECtHR, Parrillo v. Italy, application number 46470/11, Judgment of 27 August 2015, para. 
163; ECtHR, S.A.S. v. France, application number 43835/11, Judgment of 1 July 2014, para. 
113. 
540 The latter variant is described in section 1.3.5 as the Napoleon Code and status approach 
systems. 
541 These systems were referred to as functional or Anglo-Roman approach in section 1.3.5. 
542 My emphasis. ECtHR, X and Y v. Croatia, application number 5193/09, Judgment of 3 
November 2011, para. 107. 
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considers not only rights but also interests. The problem with legitimate aim 
in the case law is often that the rights of others cannot be seen from the 
circumstances of particular cases.543 In other cases, the ECtHR notes that 
divesting full legal capacity “may pursue a number of legitimate aims, such as 
to protect the interests of the person affected by the measure”.544 As the list of 
the legitimate interests is close-ended and the aim of protection of individuals 
from their own actions (contrary to the protection of others) was never listed 
in the Convention, this interpretation of legitimate interests is confusing and 
contradicts the plain language of the treaty.545 

In those cases where a person is deprived of capacity to make a concrete 
healthcare decision (c) or healthcare decisions as a cluster of relations (b), the 
legitimate interests such as prevention of disorder and protection of health 
seems to be the most relevant at surface level. A closer look at the legitimate 
aim of prevention of disorders necessitates criticising its application to cases 
on depriving capacity to make healthcare decisions. What I mean is that 
prevention of disorders is unlikely to be the aim of a state; the aim will be 

                               
543 In the Salontaji-Drobnjak case legal capacity of the applicant was limited because he was a 
“vexatious litigant”. One can say that the aim of the limitation of capacity of the person to act 
in most of the spheres of social relationships was to protect the judicial system from excessive 
claims. Even though the disproportionality of the actions of the state is obvious, it should be 
questionable whether the aim of protecting others can be invoked in such cases. Similarly, in 
the cited case above X and Y v. Croatia, one of the reasons for deprivation of Y’s capacity was 
that she submitted complaints concerning the quality of care provided to her mother X in the 
care home. Y’s complaints allegedly complicated the work of personnel. From the case it is not 
clear in what way deprivation of legal capacity of X could contribute to protection of rights or 
event interests of others. Though in some cases the aim of protection of the rights of others may 
be legitimate. For instance, in cases where the interests and rights of children are concerned the 
aim of protection of interests of others is legitimate. This statement cannot be expatiated upon 
capacity in respect to healthcare decisions for adults. There is a clear imbalance in cases where 
a state alleges that a vulnerable, often a mentally ill person, is a threat to the “rights” of the 
state. ECtHR, Salontaji-Drobnjak v. Serbia, application number 36500/05, Judgment of 13 
October 2009, para. 144; ECtHR, X and Y v. Croatia, application number 5193/09, Judgment 
of 3 November 2011, paras 4–24.  
544 ECtHR, Lashin v. Russia, application number 33117/02, Judgment of 22 January 2013, para. 
80. Similar reasoning can also be seen in Matter v. Slovaki, where legitimate aim was seen as 
“protecting applicant’s own rights and health”. Though protection of health is legitimate aim, 
it is not really understandable how in this particular case forced psychiatric examination for the 
sake of restoration of legal capacity was supposed to contribute to protecting the health of the 
applicant. ECtHR, Matter v. Slovakia, application number 31534/96, Judgment of 5 July 1999, 
para. 65. 
545 The ECtHR has been reluctant to criticise the legitimate aims chosen by states even in cases 
where the proclaimed aim could not fit the applied measures. In Berková v. Slovakia the Court 
dealt with the situation where the applicant’s capacity was limited, in particular because she 
submitted an excessive number of claims to the public authorities. According to the ECtHR, 
the limitation of capacity had the legitimate aim of protecting her interests and the protection 
of her health, as well as the rights of others. Yet it is hard to see divesting the capacity to seek 
restoration of the applicant’s rights can protect her rights or her health. It is also difficult to see 
what rights of others should be protected in respect of Ms Berková’s excessive applications: 
public authorities do not have the “human right” to receive only “correct” applications. ECtHR, 
Berková v. Slovakia, application number 67149/01, Judgment of 24 March 2009, para. 164. 
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treatment of certain conditions. The plain language of the Article does not 
allow for considering such an aim to be legitimate. As to the aim of protection 
of health, Buelens, Herijgers, and Illegems stress that the legitimate interests 
in Article 8.2 concern the interests of the society or other individuals, rather 
than the one’s own interests.546 Put differently, the authors claim that Article 
8.2 ECHR allows interference with privacy for the interests of protection of 
health or prevention of disorders of the population, but not for the patient’s 
own health. The interpretation provided by the authors is reasonable, 
especially for Article 8: interference with one’s own private life to protect 
one’s own health seems to invalidate the very purpose of Article 8. At the 
same time, the Court seems to abide by a different approach, and considers 
that the protection of health of the individual is a legitimate interest.547  

The practice of the Article 8 application usually contains little 
consideration as to how certain measures can contribute to legitimate interests. 
It seems that the ECtHR can provide more criticism of the choice of the state’s 
legitimate interests. 

3.5.2.5 Necessary in a democratic society 
The necessary-in-a-democratic-society test has been extensively discussed by 
the ECtHR and is often given the greatest weight.548 The literal meaning of the 
word ‘necessity’ implies adopting measures one cannot avoid and applying 
the least restrictive inevitable ways of interference that are an “adequate 
answer to the situation”.549 The necessity in a democratic society is described 
in the practice of the Court as a correlation between the “pressing social 
needs” and their proportionality to the legitimate interests.550 It is not clear 
                               
546 Buelens, W, Herijgers, C, and Illegems, S, The View of the European Court of Human Rights 
on Competent Patients’ Right of Informed Consent. Research in the Light of Articles 3 and 8 of 
the European Convention on Human Rights, p. 490. 
547 In Matter v. Slovakia, the protection of one’s own health and rights was considered to be a 
legitimate aim. Yet, as stated earlier, the protection of one’s own rights is not listed as a 
legitimate interest in Article 8, which are required to be close-ended. Since the Court case is 
almost 20 years old, and is a Chamber judgment, it is questionable whether the case defines the 
modern standard of how the legitimate interests should be defined. Yet the reasoning seems to 
be similar even in more recent case practice, e.g. in Lashin v. Russia. ECtHR, Matter v. 
Slovakia, application number 31534/96, Judgment of 5 July 1999, para. 65; ECtHR, Lashin v. 
Russia, application number 33117/02, Judgment of 22 January 2013, para. 80. 
548 In section 3.5.2.3 it is mentioned that in some cases concerning capacity assessment the 
Court omitted the discussion concerning the standard in accordance with the law and turned to 
standard of necessity. See also Zillén, K, Hälso- och sjukvårdspersonalens religions- och 
samvetsfrihet. En rättsvetenskaplig studie om samvetsgrundad vägran och kravet på god vård, 
p. 145. 
549 Merriam Webster Dictionary, Necessary, Merriam Webster 2014; ECtHR, Sunday Times v. 
the United Kingdom, application number 6538/74, Judgment of 26 April 1979, para. 59. 
550 In the case of Handyside v. the United Kingdom, the ECtHR noted that necessity was not 
synonymous with “indispensable”, “absolutely necessary” and “strictly necessary”, 
“admissible”, “ordinary”, “useful”, “reasonable”, or “desirable”. However, the statement of the 
Court concerned interpretation of Article 10 of the ECHR and some of these words were found 
as being synonymous for other articles. The practice of the Court with a more concrete 
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what exactly the pressing social needs are, but they obviously differ from one 
society to another, and may change over time.551 Limitation of the rights can 
be justified by reasons that are pressing in a particular society.552 It is also 
obvious that the means applied should correspond to the legitimate interests. 
The test has also been interpreted as requiring measures of less serious 
interference to be applied first.553 In other words, the test for necessity calls for 
assessment of adequacy and appropriateness of the means for the specific 
individual situation (in a concrete society).554  

The ECtHR has held a number of judgments, where the necessity in relation 
to limitation of legal capacity was assessed. The vast majority of decisions on 
this issue either concern situations of full deprivation of capacity by national 
authorities or depriving capacity in several spheres of relations. In the cases 
so far the Court has considered full or partial incapacitation disproportional to 
the legitimate interest sought.555 Yet the ECtHR, as opposed to the CRPD 
Committee, has never declared any prohibition on recognising a person being 
incapable as being a violation. On the contrary, in X and Y v. Croatia, the 

                               
definition of necessity for interpretation of Article 8 is so far non-existent. ECtHR, Handyside 
v. the United Kingdom, application number 5493/72, Judgment of 7 December 1976, para. 48.  
See e.g. ECtHR, A. B. and C. v. Ireland, application number 25579/05, Judgment of 16 
December 2010, para. 229; ECtHR, Petrova v. Latvia, application number 4605/05, Judgment 
of 24 June 2014, para. 85; ECtHR, P. and S. v. Poland, application number 57375/08, Judgment 
of 30 October 2012, para. 94; ECtHR, Tysiąc v. Poland, application number 5410/03, Judgment 
of 20 March 2007, para. 109; see also McDonagh, M, Balancing Disclosure of Information and 
the Right to Respect for Private Life in Europe, pp. 5–6. 
551 According to Zillén, the formula of balancing between pressing social needs usually implies 
weighing up the different rights and interests at stake. Yet she foresees that the problem with it 
is that the text of the Convention does not contain guidance concerning what rights and interests 
carry the greatest weight. The balancing, therefore, might raise many questions. However, note 
that in the practice of the Court, the protection of the right to life and freedom from torture is 
usually recognised as having the heaviest weight. See section 3.7.1 on positive obligations to 
protect life. Zillén, K, Hälso- och sjukvårdspersonalens religions- och samvetsfrihet. En 
rättsvetenskaplig studie om samvetsgrundad vägran och kravet på god vård, p. 146; see also 
Greer, S, The European Convention on Human Rights: Achievements, Problems and Prospects, 
p. 266. 
552 Gerards, J, How to Improve the Necessity Test of the European Court of Human Rights, p. 
467. 
553 See e.g. ECtHR, Association for European Integration and Human Rights and Ekimdzhiev 
v. Bulgaria, application number 62540/00, Judgment of 28 June 2007, paras 79–80. 
554 The individualisation of the case can also be seen in the way that the Court usually structures 
the tested criteria. The test for necessity is usually under the section “Application to the present 
case”. See e.g. ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 
2016, para. 120; ECtHR, Ivinović v. Croatia, application number 13006/13, Judgment of 18 
September 2014, para. 40. 
555 ECtHR, Salontaji-Drobnjak v. Serbia, application number 36500/05, Judgment of 13 
October 2009, para. 144; ECtHR, Shtukaturov v. Russia, application number 44009/05, 
Judgment of 27 March 2008, para. 96; ECtHR, Sýkora v. the Czech Republic, application 
number 23419/07, Judgment of 22 November 2012, para. 104; ECtHR, Lashin v. Russia, 
application number 33117/02, Judgment of 22 January 2013, para. 92; B. v. Romania, Berková 
v. Slovakia, Matter v. Slovakia, the issue was raised either about partial capacity or about 
restoration of capacity, rather than its deprivation.  



 170 

ECtHR noted that: “where convincing evidence exists […] a measure to divest 
that person of legal capacity is an adequate answer to the situation at issue”.556 
The Court also reiterates that states have a wide margin of appreciation in 
deciding whether the means are necessary in a specific situation.557 

These considerations leave us with two important questions: 1). Is starting 
capacity assessment a necessary means for achieving legitimate interests? 2). 
Is deprivation of capacity to make a specific healthcare decision a necessary 
means for achieving legitimate interests? From the practice of the Court it 
follows that starting capacity assessments or deprivation of capacity to decide 
on medical treatment is likely to be considered as a necessary means if certain 
conditions are met.558 To analyse whether deprivation of legal capacity to 
make a specific healthcare decision would be necessary, the Court stresses that 
the measure must be proportionate to the degree of capacity loss, and tailored 
to the needs of a patient.559 I shall return to the question of tailored measures 
in section 3.6 and positive obligations to assess and treat in section 3.7. 

The test necessary-in-a-democratic-society requires analysing what 
democratic society means. The wording has been interpreted as a society with 
“the basic conditions for its progress and for the development of every man”, 
a society where respect for human dignity, pluralism and tolerance are 
indispensable qualities.560 The limits of what is permissible in a democratic 
society are often determined through other international instruments, such as 
international or regional human rights treaties, and soft law documents.561 
                               
556 ECtHR, X and Y v. Croatia, application number 5193/09, Judgment of 3 November 2011, 
para. 111. 
557 ECtHR, M.S. v. Croatia, application number 36337/10, Judgment of 25 April 2013, para. 
97; ECtHR, X and Y v. Croatia, application number 5193/09, Judgment of 3 November 2011, 
para. 109; ECtHR, B v. Romania (no. 2), application number 1285/03, Judgment of 19 February 
2013, para. 88. 
558 See further analysis in sections 3.6.2 and 3.7.1; ECtHR, A.-M.V. v. Finland, application 
number 53251/13, Judgment of 23 March 2017, paras 85–92; ECtHR, R.P. and Others v. the 
United Kingdom, application number 38245/08, Judgment of 9 October 2012, paras 81, 87–90.  
559 ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 
124; see also ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 
March 2008, para. 95; ECtHR, Berková v. Slovakia, application number 67149/01, Judgment 
of 24 March 2009, paras 167 and 175; ECtHR, B v. Romania (no. 2), application number 
1285/03, Judgment of 19 February 2013, para. 109; ECtHR, M.S. v. Croatia, application 
number 36337/10, Judgment of 25 April 2013, para. 97; ECtHR, Matter v. Slovakia, application 
number 31534/96, Judgment of 5 July 1999, para. 66; quoted from ECtHR, X and Y v. Croatia, 
application number 5193/09, Judgment of 3 November 2011, para. 111. The issue of supported 
decision-making has not yet been substantively discussed by the ECtHR in cases concerning 
legal capacity. 
560 ECtHR, Leyla Şahin v. Turkey, application number 44774/98, Judgment of 10 November 
2005, para. 104; ECtHR, Handyside v. the United Kingdom, application number 5493/72, 
Judgment of 7 December 1976, para. 49; ECtHR, Erbakan c. Turquie, requête nombre 
59405/00, arrêt du 6 juillet 2006, para. 56. 
561 As noted in section 3.5.2.3, the same question can be examined as in accordance with the 
law standard. See ECtHR, Petrova v. Latvia, application number 4605/05, Judgment of 24 June 
2014, paras 86; ECtHR, Elberte v. Latvia, application number 61243/08, Judgment of 13 
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From the relevant case practice on capacity assessments, we can observe 
that references to the CRPD and the Council of Europe soft law documents 
are often given.562 As argued previously, deprivation of capacity in any sphere 
of life is to be seen as impermissible under the CRPD (see sections 3.3 and 
3.2.2.2).563 Surprisingly, despite quotations of both binding and non-binding 
instruments, the Court has been reluctant to indicate directly that total or 
partial incapacitation must be prohibited. More weight is given to the 
Recommendation R(99)04 on the Principles Concerning the Legal Protection 
of Incapable Adults than to the CRPD.564 One possible explanation for this 
may be that when the majority of the domestic decisions on incapacitation 
took place the standard enshrined within the CRPD was not binding upon 
states. However, even in cases where deprivation of capacity took place after 
the CRPD came into force, the practice of the Court reasoning was not altered 
substantively.565 The analysis of the test necessary-in-a-democratic-society 
indicates that it can be used as a tool for bridging the gap between the CRPD 
and the ECHR. The ECtHR has been reluctant so far to use this tool for 
bridging the gap. 

                               
January 2015, para. 104. The ECtHR stated that “the common international or domestic law 
standards of European States reflect a reality that the Court cannot disregard when it is called 
upon to clarify the scope of a Convention provision”. The ECtHR may also even refer to the 
conventions that a state has not ratified in order to stress the standards for the limits of 
interference in a democratic society. ECtHR, Demir and Baykara v. Turkey, application number 
34503/97, Judgment of 12 November 2008, paras 74–77; see also ECtHR, D.D. v. Lithuania, 
application number 13469/06, Judgment of 14 February 2012, para. 85; ECtHR, M.S. v. 
Croatia, application number 36337/10, Judgment of 25 April 2013, para. 58. To determine what 
is necessary in a democratic society, the Court sometimes also examines the practice of the 
other member states of the CoE. See e.g. ECtHR, Konstantin Markin v. Russia, application 
number 30078/06, Judgment of 22 March 2012, paras 71–75; ECtHR, Sunday Times v. the 
United Kingdom, application number 6538/74, Judgment of 26 April 1979, para. 59; Greer, S, 
The Exceptions to Articles 8 to 11 of the European Convention on Human Rights, p. 16. 
562 For example, the Court often refers to Article 12 CRPD in order to consider whether total 
legal incapacity can be seen as being permissible in a democratic society. See e.g. ECtHR, 
Mihailovs v. Latvia, application number 35939/10, Judgment of 22 January 2013, para. 62; 
ECtHR, A.-M.V. v. Finland, application number 53251/13, Judgment of 23 March 2017, para. 
74. The ECtHR also refers to Recommendation No. R(99)4 of the Committee of Ministers of 
the Council of Europe on principles concerning the legal protection of incapable adults, 
Recommendation No. Rec(2004)10 of the Committee of Ministers of the Council of Europe 
concerning the protection of human rights and dignity of persons with mental disorder (adopted 
on 22 September 2004). See e.g. ECtHR, D.D. v. Lithuania application number 13469/06, 
Judgment of 14 February 2012, para. 85; ECtHR, M.S. v. Croatia, application number 
36337/10, Judgment of 25 April 2013, para. 58. 
563 Cf. UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 
October 2013, paras 9.5–9.6. 
564 See e.g. ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 
2016, para. 124. 
565 A.N. v. Lithuania, application number 17280/08, Judgment of 31 May 2016, para. 90; A.-
M.V. v. Finland, application number 53251/13, Judgment of 23 March 2017, paras 11, 69, 72 
and 85–92. 
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3.5.3 Boundaries of consensual treatment under the Biomedicine 
Convention 
At the start of 1990s a drafting process was initiated to create a binding treaty 
in the field of biomedicine.566 In 1997 the CoE adopted the Convention for the 
Protection of Human Rights and Dignity of the Human Being with regard to 
the Application of Biology and Medicine (hereinafter - the Biomedicine 
Convention).567 The Convention enshrines both individual and collective 
rights in the sphere of medicine568 and intends to set a basic common standard 
in Europe.569 The standard has been described as being abstract and vague, 
because it establishes variants of possible conduct, rather than due conduct.570  

The Convention has a treaty body; currently it is the Committee on 
Bioethics (previously the Steering Committee on Bioethics) whose function is 
to monitor scientific developments (Article 32). The treaty does not provide 
for the possibility of resolving individual or collective complaints through a 
treaty body.571 The advisory opinion concerning interpretation of the 
Biomedicine Convention, however, is provided by the ECtHR. Nevertheless, 
the ECtHR cannot adjudicate on violations of the rights laid down in the 
Biomedicine Convention. The is not universally accepted by the member 

                               
566 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 4; Trontelj, J, The Convention Ten 
Years Ago: An Achievement and a Starting Point, Conference paper 3/11 2009; Andorno, R, 
The Oviedo Convention: A European Legal Framework at the Intersection of Human Rights 
and Health Law, pp. 133–134; Roscam Abbing, H D C, The Convention on Human Rights and 
Biomedicine – An Appraisal of the Council of Europe Convention, p. 377. 
567 The Committee on Bioethics is working on the new additional protocol to the Biomedicine 
Convention. This additional protocol, if adopted, concerns persons with mental disorders. 
Committee on Bioethics, Working Document Concerning the Protection of Human Rights and 
Dignity of Persons with Mental Disorder with Regard to Involuntary Placement and Involuntary 
Treatment, DH-BIO/INF(2015)7, 22 June 2015. 
568 Cf. e.g. Council of Europe, Convention on Human Rights and Biomedicine 1997 Article 3 
and Article 5; see also Roscam Abbing, H D C, Editorial Health Law: Facing the European 
Challenges, p. 4. 
569 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 4; Andorno, R, The Oviedo 
Convention: A European Legal Framework at the Intersection of Human Rights and Health 
Law, p. 135; Roscam Abbing, H D C, The Convention on Human Rights and Biomedicine – An 
Appraisal of the Council of Europe Convention, pp. 377 and 379. 
570 Andorno, R, The Oviedo Convention: A European Legal Framework at the Intersection of 
Human Rights and Health Law, p. 135; Seatzu, F, and Fanni, S, The Experience of the European 
Court of Human Rights with the European Convention on Human Rights and Biomedicine, pp. 
7–8; Roscam Abbing, H D C, The Convention on Human Rights and Biomedicine – An 
Appraisal of the Council of Europe Convention, pp. 377 and 379. 
571 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 165; Seatzu, F, and Fanni, S, The 
Experience of the European Court of Human Rights with the European Convention on Human 
Rights and Biomedicine, p. 6. 
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states of the CoE. The treaty is ratified by 29 out of 47 member states and none 
of the jurisdictions studied in Part II of the book has recognised its binding 
force (see table 1). The ECtHR, however, has referred to the Biomedicine 
Convention a number of times, in particular in case practice on Articles 2 and 
8 of the ECHR.572 Some legal scholars consider that the role of the 
Biomedicine Convention is to update the ECHR’s standards.573 Others argue 
that the Convention needs to be used as an interpretative tool for the ECHR.574 
However, the conclusion that the standard enshrined in the Biomedicine 
Convention is identical or stronger than the one enshrined in the ECHR may 
be too hasty. Since there is no universal acceptance of the Biomedicine 
Convention and it cannot be seen as a customary international law, I believe 
the provisions of the Biomedicine Convention ought to be interpreted by the 
Court cautiously, especially for states that are not a party to the treaty. Due to 
the controversy as to the need to interpret the ECHR with the help of the 
Biomedicine Convention, analysing the standards of the Biomedicine 
Convention appears to be relevant for this thesis. 

Chapter 2 Biomedicine Convention is devoted to the issues of consent to 
medical intervention.575 Article 5 Biomedicine Convention sets forth the 
requirement of obtaining free and informed consent. The Explanatory Report 
to the Convention indicates that in the discussion during the drafting of the 
treaty consent was envisaged as an informed, voluntary and competent act.576 
The Convention also clarifies that consent is informed insofar as appropriate 
information about the purpose, nature, consequences and risks of any medical 
intervention is disclosed in advance. Patients have the right to withdraw their 
consent at any time (Article 5.3). Patients also have the right to receive 
medical information, as well as to refuse receiving it.577 The treaty enshrines 

                               
572 ECtHR, Lambert and Others v. France, application number 46043/14, Judgment of 5 June 
2015, para. 59; ECtHR, Vo v. France, application number 53924/00, Judgment of 8 July 2004, 
para. 35; ECtHR, Evans v. the United Kingdom, application number 6339/05, Judgment of 10 
April 2007, para. 50; ECtHR, V.C. v. Slovakia, application number 18968/07, Judgment of 8 
November 2011, paras 76–77, 108, 115 and 152. 
573 Honnefelder, L, Science, Law and Ethics: The Biomedicine Convention as an Ethico-Legal 
Response to Current Scientific Challenges, pp. 20–21. 
574 Seatzu, F, and Fanni, S, The Experience of the European Court of Human Rights with the 
European Convention on Human Rights and Biomedicine, p. 13. 
575 Article 10 of the Biomedicine Convention also contains the right to private life that is 
constructed in rather a similar way to Article 8 ECHR (read in conjunction with Article 26 of 
the Biomedicine Convention). 
576 This is also obvious from the systematic reading of the Convention, Article 6.3 encompasses 
requirement of competence as an element of consent. Secretary General of the Council of 
Europe, Explanatory Report to the Convention for the Protection of Human Rights and Dignity 
of the Human Being with Regard to the Application of Biology and Medicine, CETS 164, 4 
April 1997, paras 34–35. 
577 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, paras 66–67. 
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two limitations to the boundaries of the obligation not to intervene via medical 
treatment:  

• The situation of medical necessity (Article 8); 
• The situation where a patient is incapable of providing consent 

(Article 6). 

The situations of medical necessity, according to the Explanatory Report, are 
supposed to allow treatment for patients whether they are able or unable to 
consent.578 The wording of the treaty allows treatment in cases of medical 
necessity only for the direct benefit of the patient. Interestingly, neither Article 
8, nor the Explanatory Report to the Convention express the obligation of 
treating patients without their consent in cases of emergency. The obligation 
to protect life is also absent in the text of the Biomedicine Convention. The 
wordings of the treaty and Explanatory Report seem to provide a discretion to 
the national legal systems as to whether or not duty of care arises in cases of 
emergency.579 The Explanatory Report stresses that even if states may 
authorise medical treatment in the situation of necessity they are still obliged 
to investigate the will of a patient.580  

The other limitation of the boundaries of non-interference is enshrined in 
Article 6 Biomedicine Convention. The Article reads:  

Where, according to law, an adult does not have the capacity to consent to an 
intervention because of a mental disability, a disease or for similar reasons, the 
intervention may only be carried out with the authorisation of his or her 
representative or an authority or a person or body provided for by law.581 

                               
578 The term ‘medical necessity’ is used as a synonym to ‘emergency’ in the Explanatory 
Report. Secretary General of the Council of Europe, Explanatory Report to the Convention for 
the Protection of Human Rights and Dignity of the Human Being with Regard to the 
Application of Biology and Medicine, CETS 164, 4 April 1997, paras 56–57. 
579 The report refers to medical treatment in emergencies as a possibility, but not an obligation. 
Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, paras 56–58. See also Andorno, R, The 
Oviedo Convention: A European Legal Framework at the Intersection of Human Rights and 
Health Law, p. 135. 
580 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 57. 
581 Council of Europe, Convention on Human Rights and Biomedicine 1997 Article 6.3. The 
Biomedicine Convention also sets additional requirements for the removal of organs or tissues 
without consent (Article 20), and research on persons deemed incapable (Article 17). See also 
Additional Protocol to the Convention on Human Rights and Biomedicine, on Transplantation 
of Organs and Tissues of Human Origin, CETS 186, 24 January 2002; Additional Protocol to 
the Convention on Human Rights and Biomedicine, concerning Genetic Testing for Health 
Purposes, CETS 203, 27 November 2008; Additional Protocol to the Convention on Human 
Rights and Biomedicine, concerning Biomedical Research, CETS 195, 25 January 2005. 
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The wording of the Article allows exclusion of the person from decision-
making about their health on the grounds of mental disability or other “similar 
reasons”. In the Convention, exclusion on the basis of mental disability may 
be justified and is not considered to be discriminatory.582 This provision, 
therefore, has a very different starting point, compared with the CRPD where 
exclusion from decision-making based on mental abilities is unlawful. 
Comparing Article 6 of the Biomedicine Convention and Articles 5, 12 and 
25 of the CRPD also show that treaties have different answers to addressing 
possible difficulties in making decisions. In the case of the Biomedicine 
Convention it is exclusion from decision-making by providing a proxy, 
whereas in the CRPD it is reasonable accommodation, support in the exercise 
of legal capacity, and a prohibition on the denial of legal capacity. The 
standards enshrined in the CRPD and the Biomedicine Convention appear to 
be fundamentally different. It needs to be stressed that the Biomedicine 
Convention does not set a standard as to how the proxy should make the 
decisions (in the best interests of the patient, according to the wishes and 
preference, or something else),583 which leaves certain room for their 
convergence. It is also debatable whether the CRPD enshrines a wider 
protection since the focus of the UN Convention is more on self-determination 
than on protection. The conflict between the standards cannot be resolved 
through application of Article 27 of the Biomedicine Convention.584  

Article 6 Biomedicine Convention allows non-consensual treatment only if 
authorised by law, which is similar to the structure of Articles 8 of the ECHR. 
The text of the treaty does not require legislating on setting a procedure for 
capacity assessment, but if it is provided, it must be carried out in accordance 
with the law.585 

The wording of Article 6 Biomedicine Convention focuses only on the 
ability to consent to – or refuse – a medical intervention. In this respect the 
Biomedicine Convention chooses the approach coherent with the current 
                               
582 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 43. 
583 The Explanatory Report refers to the best interest standard. It also clearly states that any 
medical intervention can only be provided for the direct benefit of the person (with the 
exception of donation and research clauses in Articles 17 and 20), but what that benefit means 
(wishes, preferences and rights or medical interest) is not clear. Secretary General of the 
Council of Europe, Explanatory Report to the Convention for the Protection of Human Rights 
and Dignity of the Human Being with Regard to the Application of Biology and Medicine, 
CETS 164, 4 April 1997, paras 42, 44 and 46. 
584 Article 27 Biomedicine Convention states the following: “None of the provisions of this 
Convention shall be interpreted as limiting or otherwise affecting the possibility for a Party to 
grant a wider measure of protection with regard to the application of biology and medicine than 
is stipulated in this Convention”. It is not possible to determine what standard grants wider 
protection.  
585 See also Andorno, R, The Oviedo Convention: A European Legal Framework at the 
Intersection of Human Rights and Health Law, p. 135. The author states that the Convention’s 
function is only to set a possible standard of protection, rather than due protection. 



 176 

ECtHR practice: the total incapacitation in all the spheres irrespective of 
decision-specific abilities cannot be seen as necessary and justified.586 The text 
of the Biomedicine Convention as well as the Explanatory Report contains no 
considerations as to what abilities should be checked in order to qualify 
whether a patient is able to decide. The issue is supposed to be resolved by the 
domestic legal system.587  

It is therefore possible to conclude that the Biomedicine Convention’s 
boundaries of permissible interference are broader than the CPRD’s. The 
treaty provides a wide margin of appreciation to states as to whether to 
establish procedure for capacity assessment and to treat patients compulsorily. 
Compared with Article 8 ECHR, where the interpretation particularly depends 
on whether exclusion from the decision-making process can pursue a 
legitimate aim and be in accordance with the law (including other international 
treaties), Article 6.3 of the Biomedicine Convention (read alone) authorises 
interference in accordance with domestic law. 

3.5.4 Right to medical assistance and non-consensual medical 
intervention: the European Social Charter 
In section 3.2, it was shown that the right to health under the UN is connected 
to the right to self-determination and to a prohibition on non-consensual 
medical treatment based on discriminatory characteristics. In the CoE, social 
rights were enshrined in the European Social Charter. The Charter was 
adopted in 1961 and has been amended by additional protocols. The text of 
the treaty was also completely revised in 1996. I shall mainly refer to the 
European Social Charter (revised) of 1996 (hereinafter - the ESCr) unless 
otherwise specified.588 The provisions of the European Social Charter, 

                               
586 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, CETS 164, 4 April 1997, para. 42. In this respect the Convention 
clearly advocates an approach similar to the functional or Anglo-Roman. In section 3.2.2.2 it 
was discussed whether these approaches were incompatible with the CRPD. 
587 Hubben, J, Decisions on Competency and Professional Standards, p. 93; Secretary General 
of the Council of Europe, Explanatory Report to the Convention for the Protection of Human 
Rights and Dignity of the Human Being with Regard to the Application of Biology and 
Medicine, CETS 164, 4 April 1997, para. 42. The Committee on Bioethics of the Council of 
Europe has also developed a guide where it suggests taking into account the abilities of patients 
to understand, appraise, reason and state their choices. The suggested examples have a clear 
focus on cognitive properties and logical reasoning in the decision-making process. As 
explained in Chapter 2, merely checking these cognitive abilities does not answer the question 
of whether such decision-making differs from others. The Committee on Bioethics provides no 
explanation as to why these specific abilities are the ones that are recommended to be checked. 
Committee on Bioethics of the Council of Europe, Guide on the Decision-Making Process 
Regarding Medical Treatment in End-of-Life Situations, Council of Europe, 2014, paras 16–
17. 
588 England, as a part of the United Kingdom, has only ratified the original version of the 
Chapter, yet Sweden and Russia are bound by the revised version of 1996. 
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analysed in this section, are related to the exercise of the right to health and 
medical assistance and have not been altered significantly in different versions 
of the treaty.  

The ESCr is a rather unusual instrument compared with other human rights 
treaties studied in this chapter. The treaty has a so-called ‘a la carte’ system; 
in order to be bound by the treaty states should select a specific amount of 
Articles or provisions (according to Article A). This means that not all states 
that have ratified the treaty are bound by the entire Charter. Unlike the ECHR, 
the limitations of the rights are foreseen in a separate Article G, and concern 
all the provisions of the Charter. Non-discrimination (Article E) under the 
treaty is not a separate right to which a state can consent to be bound. It is a 
principle of the Convention, mandatory for all the state’s parties. The ESCr 
was historically developed as a labour rights document.589 This resulted in the 
narrower scope of persons covered by the Charter: it encompasses only 
citizens and some foreigners. Foreigners are protected only insofar as they 
lawfully reside on the territory of a state and if their home states provide 
protection for the right in question (Article 1, Appendix). However, it is 
questionable whether this clause is in fact applicable in the situation relevant 
for this study, or is universal for all patients.590 The Charter’s treaty body is 
the European Committee of Social Rights (hereinafter - the ECSR). The 
Committee is only allowed to make decisions on group complaints and not on 
individual complaints. This complaint mechanism stresses the view on social, 
economic and cultural rights collectively, rather than on individual rights.591 

Two of the provisions of the Convention’s Articles are related to the current 
analysis. Article 11 ESCr enshrines the right to protection of health. The 
Article provides a non-exhaustive list of the measures as to how the right to 
protection of health must be ensured. The list, in particular, includes the 
obligation to prevent disease. In the practice of the ECSR the right to 
protection of health is interpreted as a positive obligation at a collective 

                               
589 Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig studie, p. 238. 
590 See European Committee on Social Rights, Collective Complaint No. 14/2003, International 
Federation of Human Rights Leagues (FIDH) v. France, paras 27 and 30–31; Collective 
Complaint No. 69/2011, Defence for Children International (DCI) v. Belgium, paras 28–30; 
Collective Complaint No. 86/2012, European Federation of National Organisations working 
with the Homeless (FEANTSA) v. the Netherlands, para. 58; Collective Complaint No. 
90/2013, Conference of European Churches (CEC) v. the Netherlands, paras 65–67. In these 
cases, the Committee held that the restriction concerning the scope of the Charter must be read 
narrowly, and consistent with the principle of human dignity. See also European Committee on 
Social Rights, Conclusions XVII-1 – Statement of Interpretation – Personal Scope, XVII-
1_035_01/Ob/EN, 2004. In the statement of interpretation it was explained that if the domestic 
law provides a larger scope of protection to foreigners or obligations are closely linked with the 
rights laid down in the ECHR or other human right treaties, then the scope of the treaty shall be 
seen to be wider. See also Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig 
studie, p. 225; Mikkola, M, Right to Health as a Human Right in Europe, p. 45. 
591 Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig studie, p. 240. 
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level.592 The Article complements the positive obligations of states to protect 
patients against ill-treatment and to preserve life.593 As opposed to the 
ICESCR, the jurisprudence on Article 11 does not contain references to the 
patient’s self-determination and the right to refuse or consent to medical 
intervention.  

Another provision closely linked to the right to health is the right to medical 
assistance (Article 13 ESCr).594 Article 13 (2) ESCr obliges states to guarantee 
that persons receiving medical or social assistance would not be diminished 
in the exercise of their political or social rights. The literal interpretation of 
Article 13 (2) ESCr allows for stating that the right to legal capacity to act on 
an equal basis with others is a civil and political right. Thereby interference 
with the right to privacy or legal capacity as a result of receiving medical 
assistance will also interfere with Article 13 (2) ESCr. To invoke interference 
with Article 13 (2) ESCr, the diminution of the political rights should occur 
as a result of receiving medical assistance. As we already know from section 
1.3.5, in the legal systems classified as the Napoleon code system, a person 
may be deprived of legal capacity by a court in civil proceedings. The 
deprivation of legal capacity in the Napoleon code system may be 
disconnected from the process of receiving medical assistance. This means 
that it is problematic to invoke interference with Article 13 (2) ESCr for 
persons from those legal systems that have chosen in similar form to the 
Napoleon code approach to assessment. 

As stated above, the literal interpretation of the Charter allows viewing 
denial of legal capacity to consent to (or refuse) treatment as interference with 
the right to medical assistance. The ECSR has not yet held whether denial of 
capacity to make healthcare decisions represents an interference with the right 
to medical assistance or a violation of this right.595 The right to medical 
assistance is a qualified right in accordance with Article G. If the Committee 
finds that interference with the right took place due to denial of the possibility 

                               
592 European Committee of Social Rights, Conclusions I – Statement of Interpretation – Article 
11, I_Ob_-43/Ob/EN, 1969; European Committee of Social Rights, Conclusions XVII-2 – 
Statement of Interpretation – Article 11, XVII-2_Ob_1-1/Ob/EN, 2005, para. 5. In the 
Conclusion the ECSR stated: “The Committee therefore assesses the conditions under which 
the whole population has access to health care” (my emphasis). Mikkola also notes that the 
practice of the ECSR is to rarely discuss providing healthcare services. Mikkola, M, Right to 
Health as a Human Right in Europe, p. 38. 
593 European Committee of Social Rights, Conclusions XVII-2 – Statement of Interpretation – 
Article 11, XVII-2_Ob_1-1/Ob/EN, 2005, para. 5. 
594 Note that Russia has not provided its consent to be bound by the text of the Article 13. See 
table 1. 
595 The Committee has so far concentrated on violations of Article 13 (2) that are connected to 
restrictions of the right to vote, be elected or admitted to a public service. European Committee 
of Social Rights, Conclusions I – Statement of Interpretation – Article 13-2, I_Ob_-49/Ob/EN, 
1969; European Committee of Social Rights, Conclusions 2013 – Portugal – Article 13-2, 
2013/def/PRT/13/2/EN, 2013; European Committee of Social Rights, Conclusions XX-2 – 
Croatia – Article 13-2, XX-2/def/HRV/13/2/EN, 2013. 
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to decide, the ECSR must investigate whether such limitation is prescribed by 
law, and to pursue the legitimate interests defined in the Charter and which 
are necessary in a democratic society. These standards are thereby identical to 
the ones enshrined in Article 8 ECHR and studied in section 3.5.2.596 In the 
resent practice on other rights of the Charter – in particular the rights of elderly 
persons – the Committee started to request the information from states 
concerning legal incapacitation of persons.597 In the statement for 
interpretation of Article 23 (right of the elderly to social protection) the ECSr 
considered limiting legal capacity as permissible if persons cannot make 
decisions themselves. The Committee states that capacity assessments should 
be decision-specific and that the person’s wishes and preferences should be 
respected to the maximum possible degree, and all means of communications 
should be tried. Yet much like the practice of the ECtHR, denial of capacity 
to decide on the basis of reduced mental ability is viewed by the ECSR as 
having legitimate interests and can be a necessary response to the social 
situation.598 

3.5.5 Interim conclusions on non-interference in the CoE system 
In section 3.5 the obligations of the member-states of the CoE as to non-
interference with capacity assessment were analysed. The analysis in the 
section allows for the addressing two tasks. The first task is to analyse the 
protection granted by international human rights law with respect to setting 
the criteria for invalidation of the patient’s decisions in healthcare (task II.3). 
It is possible to conclude that the capacity assessments and limitation of 
capacity are recognised as a form of interference with the right to private life. 
Since the limitation of capacity to decide on medical treatment is interference 
with the right to privacy, there are a number of standards that a state must meet 
in order to be compliant with the CoE treaties. In particular, the limitation of 
capacity to act should be prescribed by law. In the practice of the ECtHR this 
standard has been interpreted as the requirement for precise, foreseeable and 
accessible domestic law and protection from arbitrariness. This means that 
the criteria for limitation of the right to decide must be precise and foreseeable, 
so that the patient can regulate his or her own conduct. As it stands, the treaty 
bodies were not sufficiently attentive to the criteria of domestic law. However, 
from the way the requirement of foreseeability has been developing in other 

                               
596 European Committee on Social Rights, Collective Complaint No. 14/2003, International 
Federation of Human Rights Leagues (FIDH) v. France, para. 27. 
597 See e.g. European Committee on Social Rights, Conclusions 2017 – Andorra – Article 23, 
2017/def/AND/23/EN, 2017; European Committee on Social Rights, Conclusions 2016 – 
Russian Federation – Article 15-1, 2016/def/RUS/15/1/EN, 2016; European Committee on 
Social Rights, Conclusions 2011 – Ukraine – Article 17-1, 2011/def/UKR/17/1/EN, 2011. 
598 European Committee of Social Rights, Conclusions 2013 – Statement of Interpretation – 
Article 23, 163_05/Ob/EN, 2013. 
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areas of ECtHR practice, it may be expected that the Court will become more 
attentive and critical as to the formulation of domestic criteria for assessment. 
The Court is likely to imply that the margin of appreciation of states as to 
establishing the criteria for assessment is wide, which means that states may 
establish whatever criteria they consider as fitting insofar they are precise, 
foreseeable and protect the person from arbitrariness. Occasionally, the Court 
considered that expert medical evidence is essential in establishing whether or 
not a person has the capacity to decide.  

Furthermore, the CoE treaties require that interference into privacy pursues 
a legitimate interest. On a number of occasions the ECtHR held that limitation 
of capacity pursues legitimate interests. The CoE treaties also demand that 
interference with privacy is necessary in a democratic society. Necessity 
means that the measures should be in proportion to the particular situation. In 
the ECHR, the ECSR and the Biomedicine Convention it is considered that if 
a person does not possess certain abilities to make a specific decision, then 
deprivation of capacity can be necessary. However, total deprivation of legal 
capacity in all spheres of legal relations is considered to be a violation of the 
treaties. Automatic deprivation of capacity due to mental disorder has also 
been considered as being a disproportionate means. The necessary in a 
democratic society standard means that the criteria established in the national 
law must not contradict other international human rights treaties.599 Put 
differently, if other human rights treaties prohibit certain actions of states, 
such actions are impermissible in a democratic society. Despite the fact that 
the ECtHR mentioned the CRPD and the practice of the CRPD Committee in 
a number of decisions on capacity assessment, the Court considers that the 
establishing of mental capacity to be a permissible threshold. Similarly, the 
Biomedicine Convention and ECSR practice allow limiting capacity to decide 
based on reduced mental abilities. Thus, in the CoE states may establish 
mental capacity as a threshold to enjoyment of legal capacity in accordance 
with the limitation stated above.  

The other task of this section has been to analyse the legal status and 
protection granted against starting capacity assessments under the CoE human 
rights law (task I.9). As stated above, starting capacity assessment is perceived 
to be interference with the right to private life, whether or not such interference 
is consensual. The capacity assessments procedures have not yet been 
classified as medical interventions or as collecting of personal data by the 
treaty bodies. Since capacity assessments are a form of interference with the 
right to private life, the requirements of the CoE treaties are essentially the 
same as for deprivation of legal capacity. Capacity assessments may start only 
if the procedure is laid down in domestic law in precise, foreseeable and 
accessible form to a patient and in a manner that protects from arbitrariness. 
The domestic legislation on starting capacity assessment needs to be 
                               
599 The Court interpreted the condition in accordance with the law similarly. 
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foreseeable as to what are the consequences of refusal from assessment; 
whether a patient can be forced into capacity assessment; whether there is a 
right or duty to assess capacity, and so on. The CoE standards also require that 
providing assessment pursues legitimate interests and is necessary in a 
democratic society. In the case practice of the CoE treaty bodies it was 
considered that assessment of capacity pursues legitimate interests and is a 
necessary procedure in a democratic society.  

3.6 Non-discrimination in capacity assessments: the 
CoE standards 
3.6.1 The design of non-discrimination clauses in the CoE 
system 
In section 3.6 I shall evaluate whether starting capacity assessment procedures 
in relation to persons with mental health difficulties is discriminatory in the 
CoE system.  

The obligation to combat discrimination in the CoE derives, in particular, 
from Article 14 ECHR, Article E ESCr,600 and Article 1 Biomedicine 
Convention.601 The Biomedicine Convention declares non-discrimination to 
be an objective of the Convention but the right to, or principle of, non-
discrimination is rather underdeveloped within the treaty. This will not be 
studied in more detail here. In the ECHR and the ESCr non-discrimination is 
a right that can be violated. The language of the provisions of the treaties on 
non-discrimination is quite similar.602 Non-discrimination has no independent 
existence, but can only be invoked in conjunction with other rights named in 
these documents. In other words, the applicants must prove that they were 
discriminated against while exercising the rights set down in the Conventions, 
but it is unnecessary to prove violation of the related rights.603 Additional 
                               
600 In the European Social Charter of 1961 the provisions concerning non-discriminations were 
included in the preamble to the treaty.  
601 Article 11 of the Biomedicine Convention also enshrines prohibition on discrimination on 
the basis of genetic heritage. These protective characteristics, as noted in Chapter 1, will not be 
analysed in detail in this book.  
602 It is often considered that the provisions of the ESCr were inspired by the ECHR. Council 
of Europe, Explanatory Report to the European Social Charter (Revised), CETS 163, 3 May 
1996, para. 136; Directorate General of Human Rights and Legal Affairs and Directorate of 
Monitoring, Tolerance and Non-Discrimination: OSCE Human Dimension Implementation 
Meeting, HDIM.NGO/0254/09, 1 October 2009, para. 1; see also European Committee on 
Social Rights, Collective Complaint No. 81/2012, European Action of the Disabled (AEH) v. 
France, para. 133; Besson, S, Evolutions in Non-Discrimination Law within the ECHR and the 
ESC Systems: “It Takes Two to Tango in the Council of Europe”, p. 150. 
603 ECtHR, Thlimmenos v. Greece, application number 34369/97, Judgment of 6 April 2000, 
para. 40; ECtHR, Biao v. Denmark, application number 38590/10, Judgment of 24 May 2016, 
para. 88; ECtHR, Guberina v. Croatia, application number 23682/13, Judgment of 22 March 
2016, para. 67; ECtHR, G. N. etautres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 
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Protocol No. 12 to the ECHR widens the scope of the non-discrimination 
clause as it provides protection to the rights not mentioned in the ECHR. Even 
though the Protocol has entered into force, it has not yet been ratified by any 
of the national systems studied in this book.604 As shown in section 3.5.2.2, 
capacity assessments are an interference with the right to private life. In 
section 3.5.4 it was also shown that starting capacity assessment or its possible 
results – denial of the right to refuse or consent to medical treatment – 
interferes with the right to medical assistance (Article 13 (2) ESCr). Therefore, 
in the cases of capacity assessment Article 14 ECHR and Article E of the ESCr 
shall be analysed in conjunction with Article 8 ECHR and Article 13.2 ESCr 
accordingly.  

The ECtHR is often reluctant to discuss the issues of non-discrimination 
when it finds violations of other provisions.605 Due to this, the right to non-
discrimination has the reputation of being one of the most rarely applicable 
Articles of the Convention, sometimes referred to as the “Cinderella” of the 
ECHR.606 This explains why, despite a number of cases concerning capacity 
assessment being adjudicated by the ECtHR, there are very few specifically 
analysing Article 14 in the context of capacity assessment. The reluctance to 
examine the provisions on discrimination is not visible in the ECSR’s practice. 
However, it is hard to compare the tendencies of the case practice of the Court 
and the Committee, since the ECSR adjudicates on far fewer numbers of 
collective complaints. On the other hand, the ECSR usually discusses 
violations of Article E only when it finds violations of other provisions.607 

The construction of the norms in the ECHR and ESCr and the practice of 
the treaty bodies indicate that there are core conditions for qualifying actions 
or omissions as discrimination. The conditions for compliance with 
obligations not to discriminate on the grounds of disability within the CoE 
treaty system will be explained in detail in the following section. 

3.6.2 Protected characteristics 
To state that discrimination has occurred, applicants need to prove that they 
possess protected characteristics that make them distinguishable, or that they 

                               
2009, para. 114; Arnardóttir, O M, Non-Discrimination under Article 14 ECHR – The Burden 
of Proof’, p. 14. 
604 Protocol No. 12 will not be discussed in further detail here. For more information about 
Protocol No. 12 and its significance see e.g. Loucaides, L G, The Prohibition of Discrimination 
under Protocol 12 of the European Convention on Human Rights, pp. 57 ff. 
605 See e.g. ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 
March 2008, para. 134. 
606 O’Connell, R, Cinderella Comes to the Ball: Article 14 and the Right to Non-Discrimination 
in the ECHR, p. 212. 
607 Besson, S, Evolutions in Non-Discrimination Law within the ECHR and the ESC Systems, 
p. 158. 
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have a certain ‘status’.608 Among the protective characteristics neither the 
ESCr nor the ECHR mention disability. The ESCr explicitly prohibits 
discrimination on the grounds of health, but this protected characteristic does 
not exist in the ECHR’s text. However, both of the treaties define the grounds 
for discrimination in an open-ended manner and also provide protection for 
“other statuses” (for example, sexual orientation). The ECtHR and the ECSR 
take the view that unequal treatment on grounds of disability and health status 
is prohibited.609 Within the ESCr framework the necessity to provide 
protection against discrimination of persons with disabilities was explained as 
a “profound shift of values […] away from treating them as objects of pity and 
towards respecting them as equal citizens”.610 Thus, both in the ECHR and the 
ESCr, discrimination on grounds of health status or disability are considered 
to be protected characteristics.  

3.6.3 Less favourable treatment 
To state that starting capacity assessment or invalidating the patient’s 
decisions is a discrimination, one needs to show that the treatment of a patient 
was less favourable treatment. It seems unquestionable that interference with 
                               
608 ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 March 2011, para. 
56; ECtHR, G. N. et autres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 2009, para. 
116. Though Gerards observes that the “status line” is only one of the approaches taken by the 
Court, in cases concerning non-discrimination on the grounds of disability, this was the 
approach chosen by the ECtHR. Gerards, J, The Discrimination Grounds of Article 14 of the 
European Convention on Human Rights, pp. 99–124; see also Arnardóttir, O M, Vulnerability 
under Article 14 of the European Convention on Human Rights. Innovation or Business as 
Usual?, pp. 157 ff. 
609 ECtHR, G. N. et autres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 2009, para. 
126; ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
para. 80; ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 
2010, paras 42–44; ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 
March 2011, para. 57; ECtHR, I.B. v. Greece, application number 552/10, Judgment of 3 
October 2013, para. 73; ECtHR, Çam c. Turquie, requête nombre 51500/08, arrêt du 23 février 
2016, para. 55; ECtHR, Novruk and Others v. Russia, application numbers 31039/11, 48511/11, 
76810/12, 14618/13 and 13817/14, Judgment of 15 March 2016, para. 91; ECtHR, Guberina v. 
Croatia, application number 23682/13, Judgment of 22 March 2016, para. 73; European 
Committee of Social Rights, Collective Complaint No. 13/2002, International Association 
Autism-Europe (IAAE) v. France, para. 51; European Committee of Social Rights, Collective 
Complaint No. 41/2007, Mental Disability Advocacy Centre (MDAC) v. Bulgaria, para. 49; 
European Committee of Social Rights, Collective Complaint No. 75/2011, International 
Federation of Human Rights (FIDH) v. Belgium, para. 206; European Committee of Social 
Rights, Collective Complaint No. 81/2012, European Action of the Disabled (AEH) v. France, 
para. 132. In Kiyutin v. Russia and in Guberina v. Croatia, the Court also recognised that 
notwithstanding whether a person has acquired the status of being disabled or not, 
discrimination on the grounds of health can be seen as being covered by the provisions of 
Article 14 of the ECHR. ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 
10 March 2011, para. 57; ECtHR, Guberina v. Croatia, application number 23682/13, Judgment 
of 22 March 2016, para. 76. 
610 European Committee of Social Rights, Collective Complaint No.13/2002, International 
Association Autism-Europe (IAAE) v. France, para. 48. 
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the sphere of private life (such as starting capacity assessment) is a form of 
less favourable treatment. The CoE treaty bodies consider that there are two 
distinct kinds of less favourable treatment. These types are 

 less favourable treatment than to those in a relatively similar 
situation; 
 less favourable treatment because of the state’s failure to 
differentiate between those whose situations are significantly 
dissimilar.611  

As will be shown in sections 3.6.3-3.6.5, the reasoning of the treaty bodies as 
to qualification of discrimination differs depending on the type of 
unfavourable treatment. I shall explain these kinds of less favourable 
treatment separately below.  

To qualify as less favourable treatment than to those in a relatively similar 
situation, identifying the groups whose situations are analogous or relatively 
similar is required. If capacity assessments are started with respect to some 
persons (due to suspected mental incapacity), but not in relation to others, 
patients may allege that they have been treated less favourably compared with 
others. In such cases it is relevant to question who the comparative group is: 
persons without disabilities, persons without specific types of disability, or 
other groups. In the ECtHR judgments on deprivation of the voting rights in 
the result of capacity assessment, the Court implicitly compared the situations 
of persons with mental disabilities with other adults who have voting rights.612 
It seems that case practice allows viewing possible comparative groups rather 
broadly, depending on various contexts.613 Both the ECtHR and the ESCr 
                               
611 ECtHR, Thlimmenos v. Greece, application number 34369/97, Judgment of 6 April 2000, 
paras 44 and 47; ECtHR, Guberina v. Croatia, application number 23682/13, Judgment of 22 
March 2016, paras 69 and 70; ECtHR, Novruk and Others v. Russia, application numbers 
31039/11, 48511/11, 76810/12, 14618/13 and 13817/14, Judgment of 15 March 2016, para. 95; 
ECtHR, I.B. v. Greece, application number 552/10, Judgment of 3 October 2013, para. 75; 
ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 March 2011, para. 59; 
European Committee of Social Rights, Collective Complaint No. 13/2002, International 
Association Autism-Europe (IAAE) v. France, para. 52; European Committee of Social Rights, 
Collective Complaint No. 41/2007, Mental Disability Advocacy Centre (MDAC) v. Bulgaria, 
paras 50–51; European Committee of Social Rights, Collective Complaint No. 75/2011, 
International Federation of Human Rights (FIDH) v. Belgium, para. 206; European Committee 
of Social Rights, Collective Complaint No. 81/2012, European Action of the Disabled (AEH) 
v. France, para. 133. 
612 See ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 
2010; ECtHR, Gajcsi v. Hungary, application number 62924/10, Judgment of 23 September 
2014; ECtHR, Harmati v. Hungary, application number 63012/10, Judgment of 21 October 
2014. 
613 The ECtHR has compared persons with HIV with persons without the disease in proceedings 
about receiving a residence permit. In the case of G.N. v. Italy the Court stated that difference 
in treatment based on the type of disorders that patients had was not justified. ECtHR, Kiyutin 
v. Russia, application number 2700/10, Judgment of 10 March 2011, para. 60; ECtHR, G. N. et 
autres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 2009, para. 133. However, the 
Committee and the Court have so far not held in-depth discussions about all the possible 
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consider that if an unfavourable measure or policy appears to be neutral, but 
is disproportionately applicable to a certain group, the condition of less 
favourable treatment compared with others will be satisfied.614 In order to 
determine whether the norm is disproportionately applied the ECSR often uses 
statistical data.615 However, it is not possible to ascertain what percentage 
would be proof of the disproportionate effect.  

The other variant of less favourable treatment requires proof that a state 
considered a person to de jure belong to certain group despite the significant 
differences that were not taken into account.616 The Court considers that states 
have a margin of appreciation in determining whether the difference in the 
situation at hand means that the situations of persons are significantly 
dissimilar. The margin of appreciation is not all-embracing, and the treaty 
bodies sometimes reflect and criticise whether states have considered all the 
relevant factors for making the categorisation.617 In the practice of the ECSR 
it has also been recognised that it is sometimes not enough to provide the same 
conditions of treatment for all persons. In order to achieve substantive 
equality, states need to take a more proactive role and to provide more support 
to some groups than to others.618 As will be seen in section 3.6.4, the ECtHR 

                               
relevant comparative groups as opposed to the practice of the UN Committee on Economic, 
Social and Cultural Rights. Note, however, that in the case of ECtHR, Glor v. Switzerland, 
application number 13444/04, Judgment of 30 April 2009, and Guberina v. Croatia, application 
number 23682/13, Judgment of 22 March 2016, the Court implicitly compared the situations of 
the applicants with two groups: the one that they de jure belonged to, and the one whose 
situation seemed to be more similar to the applicants. See also Besson, S, Evolutions in Non-
Discrimination Law within the ECHR and the ESC Systems, pp. 164–165. 
614 See e.g. ECtHR, D.H. and Others v. the Czech Republic, application number 57325/00, 
Judgment of 13 November 2007, para. 175; European Committee of Social Rights, Collective 
Complaint No. 13/2002, International Association Autism-Europe (IAAE) v. France, para. 52. 
615 European Committee of Social Rights, Collective Complaint No. 41/2007, Mental Disability 
Advocacy Centre (MDAC) v. Bulgaria, paras 52 and 53. 
616 ECtHR, Thlimmenos v. Greece, application number 34369/97, Judgment of 6 April 2000, 
para. 44; ECtHR, Guberina v. Croatia, application number 23682/13, Judgment of 22 March 
2016, para. 69; ECtHR, Novruk and Others v. Russia, application numbers 31039/11, 48511/11, 
76810/12, 14618/13 and 13817/14; Judgment of 15 March 2016, para. 95; ECtHR, I.B. v. 
Greece, application number 552/10, Judgment of 3 October 2013, para. 75; European 
Committee of Social Rights, Collective Complaint No. 81/2012, European Action of the 
Disabled (AEH) v. France, para. 133; Collective Complaint No. 13/2002, International 
Association Autism-Europe (IAAE) v. France, para. 52. 
617 ECtHR, Vallianatos and Others v. Greece, application numbers 29381/09 and 32684/09, 
Judgment of 7 November 2013, para. 76; ECtHR, Çam c. Turquie, requête nombre 51500/08, 
arrêt du 23 février 2016, para. 54; European Committee of Social Rights, Collective Complaint 
No. 102/2013, Associazione Nazionale Giudici di Pace v. Italy, para. 72; Collective Complaint 
No. 105/2014, European Committee of Social Rights, Associazione sindacale "La Voce dei 
Giusti" v. Italy, paras 66–68. 
618 European Committee of Social Rights, Collective Complaint No. 13/2002, International 
Association Autism-Europe (IAAE) v. France, para. 52; European Committee of Social Rights, 
Collective Complaint No. 81/2012, European Action of the Disabled (AEH) v. France, para. 
133; European Committee of Social Rights, Collective Complaint No. 75/2011, International 
Federation of Human Rights (FIDH) v. Belgium, para. 206. 
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often takes a similar approach; however, the analysis is provided under the 
objective and reasonable standard.619  

3.6.4 Objective and reasonable standard 
The next standard to analyse is known as the objective-and-reasonable 
justification for difference in treatment. The standard has been mainly 
developed within the ECtHR practice.620 The ECSR has explained its approach 
towards the application of the standard as being twofold: on the one hand, the 
objective-and-reasonable justification is applicable in situations where groups 
of people in an identical situation are treated differently. However, the 
justification should not be applied when patients whose situation is different 
are treated the same way. The Committee considers that this approach would 
better respect differences that exist in society.621 It appears that the ECSR 
means that when there are substantial differences, states must actively seek for 
the appropriate measures to accommodate them, rather than to take a more 
passive role in finding the justification. In the case of treating different persons 
equally, the Committee questions whether states have taken all the necessary 
measures to ensure that the “rights and advantages […] are open to all are 
genuinely accessible by and to all”.622 The case practice of the ECSR on 
discrimination on the grounds of disability has so far concerned treating 
different persons the same way as others. In all the situations, the Committee 
has held that violations have taken place, and that there was no need to address 
the question as to objective-and-reasonable justification. The ECtHR does not 
abide by the same approach. Even in cases where persons whose situations 
differ, but where such differences were not taken into account, the Court 
applied the objective-and-reasonable test.623  

                               
619 The ECSR and the ECtHR have provided no direct guidance on how they assess what the 
relevant factors are for determination of similarity or dissimilarity. The absence of guidance 
from the treaty bodies as to what the relevant factors for categorisation are makes it difficult to 
justify why support in, or exclusion from, making decisions is provided to one group of patients, 
but not to others. See also Arnardóttir’s discussion on the problems of determining relevant 
factors that should be considered for qualifying whether or not the situations are comparable in 
Arnardóttir, O M, Equality and Non-Discrimination under the European Convention on Human 
Rights, pp. 11–13. 
620 ECtHR, G. N. et autres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 2009, para. 
115; ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
para. 72. 
621 European Committee of Social Rights, Collective Complaint No. 51/2008, European Roma 
Rights Centre (ERRC) v. France, paras 81–83; see also the European Committee of Social 
Rights, Collective Complaint No. 13/2002, International Association Autism-Europe (IAAE) 
v. France, para. 52. 
622 European Committee of Social Rights, Collective Complaint No.13/2002, International 
Association Autism-Europe (IAAE) v. France, para. 52. 
623 ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
para. 80; ECtHR, Guberina v. Croatia, application number 23682/13, Judgment of 22 March 
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Allowing starting capacity assessment and further exclusion from decision-
making of patients with mental disorders, concerns foremost treating patients 
in the same situations differently. It is therefore necessary to turn to the 
analysis of this standard in the ECtHR case practice on discrimination on the 
grounds of health or disability. In the Court’s case law it has been considered 
that justification can be objective and reasonable only if the conditions 
specified below are met.  

The first condition is that a state has to identify a legitimate aim for making 
the distinction between the applicant and the comparative group.624 Article 14 
ECHR does not contain a list of the legitimate aims. The ECtHR also 
emphasises that a state has an acceptable margin of appreciation in relation 
to identifying legitimate aims, but the margin is not all-embracing.625 In cases 
where discrimination on the grounds of disability is alleged, the margin of 
appreciation is narrower than average. In the case of Alajos Kiss v. Hungary 
regarding incapacity for the exercising of voting rights, the ECtHR explained 
the need in narrowing the margin of appreciation due to persons with 
disabilities having been “historically subject to prejudice with lasting 
consequences, resulting in their social exclusion. Such prejudice may entail 
legislative stereotyping which prohibits the individualised evaluation of their 
capacities and needs”.626 However, despite this statement, the Court has 
considered the aim of ensuring participation in public affairs of “only citizens 
capable of assessing the consequences of their decisions” to be legitimate.627 
The approach to defining the legitimate aim is contrary to the one chosen by 
the CRPD Committee in the complaint of Bujdosó et al. v. Hungary.628 Other 
examples of legitimate aims include “correcting factual inequalities” by 
making positive actions to achieve substantive equality,629 or protection of 

                               
2016, paras 86–87; see also Arnardóttir, O M, Equality and Non-Discrimination under the 
European Convention on Human Rights, p. 42. 
624 ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
para. 72; see also ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 
March 2011, para. 66. 
625 ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
para. 42. 
626 ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
para. 38. 
627 ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
para. 38. 
628 See section 3.3.4; UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), 
CRPD/C/10/D/4/2011, 16 October 2013, paras 9.5–9.6. In this case, the Committee held that 
differential treatment based on capacity assessment did not pursue a legitimate aim. 
629 ECtHR, Case "relating to certain aspects of the laws on the use of languages in education in 
Belgium" v. Belgium (Merits), application numbers 1474/62, 1677/62, 1691/62, 1769/63, 
1994/63, 2126/64, Judgment of 23 July 1968, para. 10; ECtHR, Stec and Others v. the United 
Kingdom, application numbers 65731/01 and 65900/01, Judgment of 12 April 2006, para. 51; 
see also ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
paras 81–82. 
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someone’s health.630 These aims correspond mainly to the legitimate aims in 
Article 8 ECHR (see section 3.5.2), protection of the rights of the person 
concerned or others, as well as protection of health. The approach in Alajos 
Kiss v. Hungary concerning perceiving capacity assessment as having the 
legitimate aim seems to take a somewhat relaxed interpretation: it is not clear 
what legitimate aim states allow to protect in this case. This relaxed approach 
resembles the practice of interpretation of legitimate interests under Article 
8.631  

The objective-and-reasonable justification presupposes asking the question 
of whether the means employed were proportional to the legitimate aim 
sought.632 In cases on discrimination on the grounds of disability or health the 
Court does not usually make an explicit distinction between the conditions of 
objectivity and reasonableness.633 The requirement of proportionality usually 
answers the question of whether the treatment was necessary in a particular 
individual case.634 In the case of Alajos Kiss v. Hungary on capacity 
assessment for voting rights, the Court found that categorising persons with 
mental disorders as a single class was not permissible and such 
“classification” of people was extremely questionable. The Court ruled that it 
was disproportionate to exclude all persons under plenary and partial 
guardianship from the register of voters, without individual evaluation of each 
case.635 Individual assessment, however, according to the Court, may exclude 
the issue of discrimination.636 From the mentioned statement, it follows that 
the ECtHR will likely consider starting capacity assessment as a proportional 
and objectively necessary means. The approach of the Court is that laws 
allowing incapacitation of all patients due to a diagnosis shall be abolished. 
The status and the Napoleon code systems towards the approach are viewed 

                               
630 ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 March 2011, para. 
66. 
631 See section 3.5.2.4. According to Arnardóttir almost in all cases there will be no problem 
for the government to satisfy the test for legitimate aim. Arnardóttir, O M, Equality and Non-
Discrimination under the European Convention on Human Rights, p. 43. 
632 ECtHR, Novruk and Others v. Russia, application numbers 31039/11, 48511/11, 76810/12, 
14618/13 and 13817/14, Judgment of 15 March 2016, para. 98; ECtHR, Guberina v. Croatia, 
application number 23682/13, Judgment of 22 March 2016, para. 89; ECtHR, I.B. v. Greece, 
application number 552/10, Judgment of 3 October 2013, para. 78. 
633 It is possible to see a distinction in the case of ECtHR, Glor v. Switzerland, application 
number 13444/04, Judgment of 30 April 2009, paras 81–88. In this case the standards of 
objective and reasonable are structurally separated. If the standards of legitimate aim are rather 
abstract, the objective justification can be seen as narrowing, asking the question of whether 
the legitimate aim could be satisfied by the means employed. 
634 ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
para. 91; ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 March 2011, 
paras 73–74. 
635 ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
para. 44. 
636 See similar reasoning in ECtHR, Dmitriy Ryabov v. Russia, application number 33774/08, 
Judgment of 1 August 2013, paras 63–65. 
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as being problematic by the ECtHR. Systems where a decision-specific 
assessment is conducted, similar to the functional or the Anglo-Roman type 
systems, are not considered to be discriminatory.637  

3.6.5 Boundaries of the positive obligations 
In its case law on alleged failure to differentiate the treatment for persons 
whose situations differ, the ECtHR has stressed the necessity for applying 
individual adjustments “tailored for the needs” of the particular person with 
the disability.638 The approach taken by the ECtHR resembles, to a large 
extent, the formulation of the CRPD’s reasonable accommodation. In Çam v. 
Turkey it was clarified that proportionality should be understood in the light 
of the CRPD’s obligation to provide reasonable accommodation.639 The case 
concerned the refusal to admit a blind student to a Musical Academy due to 
her blindness.640 It seems that the Court attempts to make a more coherent 
approach to the requirements of the CRPD, at least in cases where differences 
in the situation of persons have not been taken into account. The references to 
the CRPD also exist in the ECSR jurisprudence.641  

The above-mentioned approach of the Court requiring tailoring 
adjustments for needs does not find its implementation in all of the ECtHR 
cases concerning less favourable treatment in comparative situations. Starting 
capacity assessment or exclusion from decision-making are as, discussed 
previously, forms of less favourable treatment in comparative situations and 
is the main concern of the current study. The case of R.P. and Others v. the 
United Kingdom can illustrate the Court’s perception of the boundaries of 
positive obligations.642 This case concerns the consequences of capacity 
assessments for parental rights. R.P. was a woman with learning disabilities. 
She gave birth to a child K.P., who suffered from a number of serious medical 
conditions due to premature birth. Social workers alleged that R.P. had 
difficulties in understanding the treatment required for her daughter and had 
refused support from the authorities. The social authorities tried to develop a 

                               
637 The described approach of the Court is fundamentally different from the one chosen by the 
CRPD Committee, though the references to the CRPD standard are provided in the same case. 
ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
paras 14 and 44. 
638 ECtHR, Glor v. Switzerland, application number 13444/04, Judgment of 30 April 2009, 
paras 94–95. 
639 ECtHR, Çam c. Turquie requête nombre 51500/08, arrêt du 23 février 2016, para. 65. 
640 See also the case of Guberina v. Croatia, where the Court held that a state failed to 
accommodate the requirements of law for the needs of the family of the child with disability. 
The Court also referred to the CRPD. ECtHR, Guberina v. Croatia, application number 
23682/13, Judgment of 22 March 2016, paras 34 and 93 
641 European Committee of Social Rights, Collective Complaint No. 75/2011, International 
Federation of Human Rights (FIDH) v. Belgium, paras 43 and 112. 
642 ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, Judgment 
of 9 October 2012. 
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plan for organising care for K.P. and R.P. was given the opportunity of 
developing her caring skills. It was later assessed that R.P. did not have 
sufficient skills for caring about her child643 and K.P. was moved directly from 
the hospital into foster care.644 Since R.P. wanted to take care of her daughter 
herself she initiated court proceedings. Evaluation of R.P.’s capacity indicated 
that she also did not have the capacity to instruct a solicitor. Therefore, the 
Official Solicitor, or the guardian ad litem, had to instruct R.P.’s solicitor in 
proceedings concerning care of the child. During the proceedings a number of 
assessments took place; they indicated that R.P. had made sufficient progress 
in performing caring tasks for her daughter but still needed much support in 
exercising those duties.645 The local authority also considered that R.P.’s 
parents were not suitable for supporting and taking care of K.P., since they 
were not able to manage her behaviour and they were hostile towards the local 
authorities.646 The Official Solicitor informed the court that R.P. wanted to 
take care of her daughter, but he also supported the care order, namely, that 
taking away K.P. from R.P. was seen to be in the best interests of R.P.647 The 
result of the proceedings was that the court decided to place K.P. in foster 
care.648 R.P.’s appeals of the court’s decision were unsuccessful. In 2011, K.P. 
was adopted by a third party and R.P.’s appeal against this decision was 
dismissed.  

R.P. submitted her application to the ECtHR alleging violation of Articles 
6, 8 and 14. The ECtHR did not find any violations of rights laid down by the 
ECHR in this case. In relation to Article 14 the ECtHR stated that the treatment 
towards R.P. was different compared with that of a person without disability, 
but the difference was objectively justified due to the results of the 
assessment.649 Protection of the child’s interests was considered to be the 
legitimate aim regarding the alleged violation of Article 14 in conjunction 

                               
643 The time difference between opening the proceedings with identification of the task to 
acquire caring skills for R.P. until making the order in favour of the local authority was only 
seven days. ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, 
Judgment of 9 October 2012, para. 11. 
644 This means that R.P. never even had a chance to take care of her baby independently. ECtHR, 
R.P. and Others v. the United Kingdom, application number 38245/08, Judgment of 9 October 
2012, para. 11. 
645 In one of the assessments the local authority was concerned that R.P.’s views were “racist 
and immature”, and that she had a negative attitude towards local authorities. The latter position 
of R.P. is not surprising, considering that her child was taken away from her by the local 
authority. ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, 
Judgment of 9 October 2012, paras 17 and 19–20. 
646 ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, Judgment 
of 9 October 2012, para. 22. 
647 ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, Judgment 
of 9 October 2012, para. 22. 
648 ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, Judgment 
of 9 October 2012, para. 22. 
649 ECtHR, R.P. and Others v. the United Kingdom, application number 38245/08, Judgment 
of 9 October 2012, para. 11. 
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with Article 8. Regarding the right to a fair trial in conjunction with Article 14 
it may be argued that the aim was the protection of R.P.’s interests because of 
her vulnerability. Unfortunately, the Court did not fully elucidate its reasoning 
about proportionality and necessity of the adopted measures, as well as 
whether they had been “tailored for the needs” of the applicant. It is true that 
in this case, a number of assessments of R.P.’s abilities took place. Those 
assessments were supposed to emphasise an individual approach in her case, 
but did they in fact? Though the ECtHR cited the provisions of the CRPD, it 
did not provide any considerations concerning whether the accommodation of 
R.P.’s needs was provided, if support could be given, or whether it would 
constitute an undue burden on the state. Hypothetically, the case could have 
been settled very differently if the accommodation had been provided. For 
example, a support person, rather than a guardian ad litem (who substituted 
her will), could have helped her to instruct her solicitor;650 the local authority 
and the courts could have considered providing full or part-time support for 
R.P. or for R.P. and her parents,651 and so on. The assessors of R.P.’s capacity 
identified the need for supported care; however, it does not seem that due 
consideration was given to this option, either by the domestic courts or by the 
ECtHR.652 

Even though the ECtHR often calls for individualisation, it cannot be seen 
that the requirement of reasonable accommodation or support in the exercise 
of legal capacity are implemented throughout its practice. The ECtHR case 
practice often abides by the approach that tailor-made means or reasonable 
accommodation should be provided to persons when the relevant differences 
have not been taken into consideration. So far the case law treating persons 
whose situations are similar, but different, seems to be reluctant to require the 
provision of reasonable accommodation and support in the exercising of 
rights. 

                               
650 Article 12 of the CRPD, does not allow substituted decision-making for court proceedings. 
Thus, despite references to the CRPD, the interpretation provided by the ECtHR was clearly in 
opposition to the CRPD’s approach.  
651 Suffice it to say that neither the ECtHR, nor the domestic courts, considered what was the 
relevance of the attitude of R.P. and her parents towards the local authority or their specific 
staff, and whether it would be possible under certain circumstances to provide her with support 
to up bring her child. There were no occasions where the acts of R.P. or her parents had caused 
harm to K.P. 
652 See also A.-M.V. v. Finland, application number 53251/13, Judgment of 23 March 2017, 
paras 69, 72 and 85–92. The case of A.-M.V. v. Finland concerned the decision of a person 
with intellectual disability as to where and with whom to live. The reasoning of the Court is 
very similar to the R.P. case. Since the applicant was considered to lack mental capacity to 
decide, his mentor made a decision concerning his residence in opposition to his wishes and 
preferences. Providing capacity assessment and making a decision in the applicant’s best 
interests were considered as justifying absence of discrimination in that case. 
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3.6.6 Concluding remarks concerning protection against 
discrimination in the CoE 
The assignment of section 3.6 has been to evaluate whether starting capacity 
assessment procedures with respect to persons with mental health difficulties 
is discriminatory in the CoE legal order (part of task I.6). To fulfil this 
assignment, the conditions for determining discrimination that derive from the 
CoE treaties and practice of the treaty bodies were analysed. The analysis in 
this section indicates that starting capacity assessment procedures were 
unlikely to be qualified as a discrimination in the CoE, whether or not the 
capacity assessments were started exclusively on persons with disabilities. 
According to the CoE jurisprudence, starting capacity assessments pursues 
legitimate interests. Assessments are considered to be an objectively and 
reasonably necessary difference in treatment. In fact, capacity assessments are 
seen as a means of individualisation or tailoring the treatment for the needs of 
patients.  

The analysed practice of the ECtHR on non-discrimination is also relevant 
for the task II.3 of the research as to the criteria for capacity assessment. In 
section 3.5.2 it was shown that when analysing Article 8 ECHR, the Court 
considered that states had a wide margin of appreciation as to what criteria for 
assessment could be laid down in domestic laws. Yet the case law of the 
ECtHR on non-discrimination demands narrowing down the margin of 
appreciation with respect to what criteria can be set forth in the domestic law. 
Domestic legal systems needed to be able to justify that setting specific criteria 
for capacity assessment was reasonable and objectively necessary. The 
practice of the Court on Article 8 and Article 14 as to the margin of 
appreciation in respect of the criteria for assessment is thus not entirely 
coherent.  

3.7 Obligations to intervene within the CoE system 
3.7.1 Obligation to protect life 

3.7.1.1 Positive obligations to save life: the ECtHR method 
The decision to refuse medical treatment may lead to a patient’s death. In this 
section I shall analyse whether the member states of the CoE have the 
obligation to assess mental capacity and to disregard the patient’s wishes if 
these wishes are likely to bring about death. 

Article 2.1 ECHR proclaims that everyone’s right to life must be protected 
by law and prohibits the intentional deprivation of life. Article 2.2 provides 
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exceptions from the rules mentioned in Article 2.1.653 The language of the 
Article directly requires abstaining from murdering people by state agents.654 
Early on in the practice of the ECtHR it was recognised that the Convention 
must not be read as an instrument that merely guaranteed a “theoretical or 
illusory” right, but as a document setting forth “practical and effective” 
remedies.655 In accord with this the ECtHR has considered that apart from the 
obligation not to intervene states must fulfil positive obligations to make the 
proclaimed right effective. These positive obligations include procedural 
positive obligations (mainly the duty to investigate or otherwise ensure 
accountability for death).656 The other group of positive obligations is the so-
called substantial positive obligations, namely, the obligation to take 
appropriate steps to safeguard the lives of people within the jurisdiction.657 In 
this section the focus will be on the latter type of obligations. To study the 
content of substantive positive obligations, I shall analyse the reasoning of the 
Court in cases where violations of Article 2 were alleged.  

In the landmark Grand Chamber judgment of Osman v. the United 
Kingdom, the Court established the following set of questions for evaluation 
of compliance with the positive obligations to protect life: 

1. Did the authorities know or ought to know about risk to life? 
2. Was the risk to life real and immediate? 
3. Did authorities have powers to avoid the risk? 
4. Were the expected preventive measures reasonable?658 Did they 
impose an impossible or disproportionate burden? Did they respect the 
other rights and guarantees? 

                               
653 For remarks concerning the drafting history of Article 2, see Wicks, E, The Right to Life and 
Conflicting Interests, pp. 43–44. 
654 ECtHR, McCann and Others v. the United Kingdom, application number 18984/91, 
Judgment of 27 September 1995, para. 148. 
Note also that withdrawal of artificial life-sustaining treatment for the patient in a vegetative 
state was not considered by the Court as killing. ECtHR, Lambert and Others v. France, 
application number 46043/14, Judgment of 5 June 2015, paras 148 and 182. 
655 ECtHR, Airey v. Ireland, application number 6289/73, Judgment of 9 October 1979, para. 
24. 
656 ECtHR, Paul and Audrey Edwards v. the United Kingdom, application number 46477/99, 
Judgment of 14 March 2002, para. 69; ECtHR, Jasinskis v. Latvia, application number 
45744/08, Judgment of 21 December 2010, para. 72. 
657 ECtHR, Elena Cojocaru v. Romania, application number 74114/12, Judgment of 22 March 
2016, para. 99; ECtHR, Mihu v. Romania, application number 36903/13, Judgment of 1 March 
2016, para. 63; ECtHR, L.C.B. v. the United Kingdom, application number 4/1997/798/1001, 
Judgment of 9 June 1998, para. 36; ECtHR, Osman v. the United Kingdom, application number 
87/1997/871/1083, Judgment of 28 October 1998, para. 115. 
On the classification of obligations that derive from Article 2 see also Wicks, E, The Right to 
Life and Conflicting Interests, pp. 62 ff.; Weekes, R, Focus on ECHR, Article 2, pp. 19–22. 
658 Criminal proceedings for the intentional infliction of death are considered to be a preventive 
measure in the practice of the Court. However, these measures are not required for non-
intentional infliction of death. ECtHR, Calvelli and Ciglio v. Italy, application number 
32967/96, Judgment of 17 January 2002, para. 51; ECtHR, Mehmet Şentürk and Bekir Şentürk 
v. Turkey, application number 13423/09, Judgment of 9 April 2013, para. 83. 
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5. Did the authorities apply measures to avoid risk within their 
powers?659 

The questions in this test refer to knowledge of authorities. The authority is 
interpreted in a broad sense in the practice of the ECtHR. Much like the 
obligations under Article 8, the Court discerned that states were responsible 
for securing positive obligations within both private and public hospitals.660 

The very first question of the test shows that the positive obligations arise 
only if authorities knew or ought to have known about the danger to life. In its 
case practice the ECtHR has recognised various types of evidence, including 
evidence of potential risk,661 as indicators of danger to life. However, the Court 
has reiterated that positive obligations shall only derive from evidence that is 
not speculative in nature.662 If the evidence is based on professional opinions, 
the evidence is unlikely to be recognised as speculative.663 Occasionally, the 
Court has criticised the opinion of health professionals for not taking factual 
circumstances into account.664 However, it seems that if healthcare 
professionals indicate, or ought to identify that there is a danger to life, the 
Court as a general rule accepts that positive obligations may arise. Yet not all 
acts of omission or negligence necessarily lead to a violation of Article 2.665 
Obviously, not all risks are possible to predict.666 The ECtHR has accepted that 

                               
659 ECtHR, Osman v. the United Kingdom, application number 87/1997/871/1083, Judgment 
of 28 October 1998, para. 116; see also Mowbray, A R, The Development of Positive 
Obligations under the European Convention on Human Rights by the European Court of 
Human Rights, pp. 15–17; Harris, D J, O’Boyle, M, and Warbrick, C, (eds), Harris, O’Boyle & 
Warbrick: Law of the European Convention on Human Rights, p. 209. 
660 See section 3.5.2.1 and ECtHR, Mehmet Şentürk and Bekir Şentürk v. Turkey, application 
number 13423/09, Judgment of 9 April 2013, para. 81; ECtHR, Dodov v. Bulgaria, application 
number 59548/00, Judgment of 17 January 2008, para. 80; ECtHR, lbeyi Kemaloğlu and 
Meriye Kemaloğlu v. Turkey, application number 19986/06, Judgment of 10 April 2012, para. 
35. 
661 ECtHR, Ilbeyi Kemaloğlu and Meriye Kemaloğlu v. Turkey, application number 19986/06, 
Judgment of 10 April 2012, para. 41. 
662 ECtHR, Berü c. Turquie, requête nombre 47304/07, arrêt du 11 janvier 2011, para. 42; 
ECtHR, Keenan v. the United Kingdom, application number 27229/95, Judgment of 3 April 
2001, para. 101. 
663 Example of opinion of the expert, which became grounds for recognition of violation of 
Article 2 of the ECHR is contained in Renolde v. France, application number 5608/05, 
Judgment of 16 October 2008, paras 102 and 107. 
664 ECtHR, Tarariyeva v. Russia, application number 4353/03, Judgment of 14 December 2006, 
para. 88; ECtHR, Fernandes de Oliveira v. Portugal, application number 78103/14, Judgment 
of 28 March 2017, paras 70–72. 
665 ECtHR, Dodov v. Bulgaria, application number 59548/00, Judgment of 17 January 2008, 
para. 82. 
666 ECtHR, Osman v. the United Kingdom, application number 87/1997/871/1083, Judgment 
of 28 October 1998, para. 116; ECtHR, Keenan v. the United Kingdom, application number 
27229/95, Judgment of 3 April 2001, para. 90. 
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the obligation to recognise the risk should not be too burdensome for the 
authorities.667 

The case practice of the Court indicates a special need in protecting those 
who are identified as vulnerable individuals. Persons who have mental 
disorders and other disabilities, those who are in custody, and those in medical 
emergencies deserve special attention.668 In particular, it was established that 
special care shall be provided and adjustments must be made for the 
disabilities that patients have – for instance, in establishing ways to 
communicate.669 The relevance of this provision is obvious in the context of 
healthcare. To this, one may add that unconscious persons can also be seen as 
being vulnerable and deserving special care (though this issue has not yet been 
explicitly identified in the case practice of the Court). The ECtHR has 
discerned that there are special obligations to ensure that an appropriate 
administrative and legal framework exists in hospitals, in particular, with the 
aim of safeguarding the existence of free and informed consent.670 Patients 
themselves have never been identified by the Court as a vulnerable group. But 
taking into account the requirement of special attention for persons with 
mental and other disabilities, patients are nevertheless under the spotlight of 
the ECtHR.671 In answering what this attention means, one may synthesise the 
practice as follows: it is desirable to extract as much information as it is 
reasonably possible about vulnerable individuals in order to assess the risks. 

In order to confirm that a state has violated the positive obligations under 
Article 2, it must be shown that a state was aware that the risk to life was 
immediate. However, the Court has only provided limited guidance in respect 

                               
667 ECtHR, Keenan v. the United Kingdom, application number 27229/95, Judgment of 3 April 
2001, para. 90; ECtHR, Renolde v. France, application number 5608/05, Judgment of 16 
October 2008, para. 82; see also Bartlett, P, Lewis, O, and Thorold, O, Mental Disability and 
the European Convention on Human Rights, p. 141. 
668 ECtHR, Fernandes de Oliveira v. Portugal, application number 78103/14, Judgment of 28 
March 2017, paras 67 and 70–72; ECtHR, Hiller v. Austria, application number 1967/14, 
Judgment of 22 November 2016, para. 52; ECtHR, Karpylenko v. Ukraine, application number 
15509/12, Judgment of 11 February 2016, paras 79–81; ECtHR, Jasinskis v. Latvia, application 
number 45744/08, Judgment of 21 December 2010, para. 59; ECtHR, Keenan v. the United 
Kingdom, application number 27229/95, Judgment of 3 April 2001, paras 91 and 96; ECtHR, 
Renolde v. France, application number 5608/05, Judgment of 16 October 2008, paras 82–84 
and 109; ECtHR, Tarariyeva v. Russia, application number 4353/03, Judgment of 14 December 
2006, para. 88; see also Harris, D J, O’Boyle, M, and Warbrick, M, (eds), Harris, O’Boyle & 
Warbrick: Law of the European Convention on Human Rights, pp. 209–211. 
669 ECtHR, Jasinskis v. Latvia, application number 45744/08, Judgment of 21 December 2010, 
para. 59; ECtHR, Centre for Legal Resources on behalf of Valentin Câmpeanu v. Romania, 
application number 47848/08, Judgment of 17 July 2014, para. 131; ECtHR, Association for 
the Defence of Human Rights in Romania – Helsinki Committee on behalf of Ionel Garcea v. 
Romania, application number 2959/11, Judgment of 24 March 2015, paras 66–67. 
670 ECtHR, Altuğ et autres c. Turquie, requête nombre 32086/07, arrêt du 30 juin 2015, paras 
64–65; ECtHR, Haas v. Switzerland, application number 31322/07, Judgment of 20 January 
2011, para. 54; ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 
December 2013, para. 69. 
671 Grabenwarter, C, European Convention on Human Rights: Commentary, p. 24 
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of the application of this principle. In particular, the ECtHR considers that the 
danger either can or cannot be qualified as being immediate depending on the 
psychological state of specific individuals and their previous behaviour.672 In 
more recent practice related to police matters the ECtHR noted that even when 
immediate risk to life is absent the authority is obliged to take measures to 
minimise even potential risks.673 It is likely that this test will be applied 
similarly with respect to the need for healthcare personnel to act in a way that 
prevents the deaths of patients.674 The possible extension of this standard is 
especially interesting in the context of this research. Depending on the 
application of the test in emergency situations only, or within the variety of 
situations related to refusal of treatment, the right to respect to a private life 
may be limited to a greater or lesser extent. 

Another relevant part of the test is that the authorities must have powers to 
prevent death. It seems that this part of the test expands upon those situations 
where authorities should have powers, or are expected to have powers, in 
certain areas. The extensive interpretation derives from the principle that the 
Convention enshrines not illusory, but practical and effective means.675 The 
Court questions whether the powers that the authorities have within their 
jurisdictions are not only illusory, or whether they are practically realisable.676 
In the landmark case of Arskaya v. Ukraine, the state received criticism for 
the absence of powers to assess factual decision-making capacity, which 
might be a means of protecting the patient’s life.677 In line with the case 
practice, it is possible to assume that absence of powers allowing treatment of 
the unconscious patient in a life-threatening situation will also be criticised by 
the Court. 

The case practice of the ECtHR regarding reasonable measures for 
protection of life is also relevant to the analysis. The Court has emphasised 
that the means are reasonable if they do not impose an impossible or 
disproportionate burden for a state.678 However, the ECtHR has not elaborated 

                               
672 ECtHR, Keenan v. the United Kingdom, application number 27229/95, Judgment of 3 April 
2001, para. 96; ECtHR, Trubnikov v. Russia, application number 49790/99, Judgment of 5 July 
2005, paras 75–78; ECtHR, Paul and Audrey Edwards v. United Kingdom, application number 
46477/99, Judgment of 14 March 2002, para. 55. 
673 ECtHR, Fanziyeva v. Russia, application number 41675/08, Judgment of 18 June 2015, para. 
48; ECtHR, Mižigárová v. Slovakia, application number 74832/01, Judgment of 14 December 
2010, para. 89. 
674 ECtHR, Altuğ et autres c. Turquie, requête nombre 32086/07, arrêt du 30 juin 2015, para. 
71. 
675 ECtHR, Airey v. Ireland, application number 6289/73, Judgment of 9 October 1979, para. 
24. 
676 ECtHR, Mehmet Şentürk and Bekir Şentürk v. Turkey, application number 13423/09, 
Judgment of 9 April 2013, para. 82. 
677 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
para. 90. 
678 ECtHR, Keenan v. the United Kingdom, application number 27229/95, Judgment of 3 April 
2001, para. 90. 
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on what an impossible or disproportionate burden is. In some cases concerning 
a suicide attempt or other events leading to death the Court only re-emphasised 
that some conduct was impossible to predict.679 The ECtHR has named the 
following measures as reasonable ones to adopt in healthcare settings: 
questioning and informing the patient about the disease, relevant treatment or 
other facts;680 enabling collaboration and exchange of information between 
different healthcare units and professionals;681 securing high professional 
standards among healthcare staff;682 implementing healthcare regulation and 
other administrative means for the preservation of life.683 The majority of these 
measures are broad in nature and it is up to states to determine the best way 
they can be implemented.684 However, in one of the cases analysed below, the 
Court accentuates the need for very specific measures to take place in 
healthcare, namely, assessment of decision-making capacity and providing 
non-consensual treatment as a means for protection of life.685 Since the 
judgment in this case may provide the answer to one of the tasks of this 
research – is there an obligation to assess capacity? – this will be considered 
in more detail in the next section. 

                               
679 ECtHR, Trubnikov v. Russia, application number 49790/99, Judgment of 5 July 2005, paras 
75–76; ECtHR; Berü c. Turquie, requête nombre 47304/07, arrêt du 11 janvier 2011, para. 47. 
680 ECtHR, Altuğ et autres c. Turquie, requête nombre 32086/07, arrêt du 30 juin 2015, paras 
71–72. 
681 ECtHR, Byrzykowski v. Poland, application number 11562/05, Judgment of 27 June 2006, 
para. 104; ECtHR, Elena Cojocaru v. Romania, application number 74114/12, Judgment of 22 
March 2016, para. 111. 
682 ECtHR, Dodov v. Bulgaria, application number 59548/00, Judgment of 17 January 2008, 
para. 82; ECtHR, Byrzykowski v. Poland, application number 11562/05, Judgment of 27 June 
2006, para. 104; ECtHR, lbeyi Kemaloğlu and Meriye Kemaloğlu v. Turkey, application 
number 19986/06, Judgment of 10 April 2012, para. 80. 
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subsequent interpretations. ECtHR, V.C. v. Slovakia, application number 18968/07, Judgment 
of 8 November 2011, paras 105 and 107; ECtHR, N.B. v. Slovakia, application number 
29518/10, Judgment of 12 June 2012, paras 73–74; ECtHR, Csoma v. Romania, application 
number 8759/05, judgment of 15 January 2013, para. 48. 
According to the established case practice states have a margin of appreciation about which 
positive actions they consider necessary to apply, and failure to apply a specific measure should 
not signify a violation as it may be compensated through other means. ECtHR, Lopes de Sousa 
Fernandes v. Portugal, application number 56080/13, Judgment of 19 December 2017, para. 
216; ECtHR, Ciechońska v. Poland, application number 19776/04, Judgment of 14 June 2011, 
para. 65; ECtHR, Lambert and Others v. France, application number 46043/14, Judgment of 5 
June 2015, para. 146; ECtHR, Fadeyeva v. Russia, application number 55723/00, Judgment of 
9 June 2005, para. 96. 
685 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
para. 69; ECtHR, Renolde v. France, application number 5608/05, Judgment of 16 October 
2008, paras 97, 99 and 101. 
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3.7.1.2 Arskaya v. Ukraine: towards an explicit obligation to assess 
capacity? 
In the case of Arskaya v. Ukraine, the applicant’s son was admitted to a 
hospital due to multiple diagnoses related to the functioning of his respiratory 
system. The patient refused any medical intervention even though it was 
explained to him that his life could be jeopardised by the absence of treatment. 
He wrote in his personal diary that he had been afraid of the proposed 
operation because he believed that his life would be in danger due to it. The 
patient was further examined by a psychiatrist who diagnosed somatogenic 
paranoid disorder, which basically meant that his somatic disorder influenced 
his mental state to the degree that he started to have paranoid thoughts. Eight 
days after the psychiatric examination the patient died in hospital through 
absence of treatment. The ECtHR decided that the obligations to protect the 
right to life were breached in this case, and motivated this as follows: 

[…]Article 2 of the Convention enshrines the principle of sanctity of life, 
which is especially evident in the case of a doctor, who exercises his or her 
skills to save lives and should act in the best interests of his or her patients. 
The Court has therefore held that this Article obliges the national authorities to 
prevent an individual from taking his or her own life if the decision has not 
been taken freely and with full understanding of what is involved. It follows 
that one of the central issues in determining the validity of a refusal to undergo 
medical treatment by a patient is the issue of his or her decision-making 
capacity.686 

The Court further stated that the patient’s mental capacity was not examined, 
though there were reasons to suspect that the patient was unable to make 
“rational” decisions. From the text of the decision it is not clear whether non-
examination of capacity was a violation because the authorities did not have 
powers to avoid the risk (question 3 of the “Osman test”) or failed to identify 
the risks (question 1 of the “Osman test”). As the examination of all the 
relevant facts about the patient’s death was inappropriate the ECtHR 
concluded that Ukraine had breached its positive obligation. Admittedly 
Ukrainian legislation relevant at the time allowed treatment of patients 
contrary to their wishes in emergency situations.687 The ECtHR did not 
accentuate its attention on this provision of the law and the reasons why it was 
not applied in practice, yet it specifically stated that the legislator failed to 
provide adequate means for safeguarding the life of the patient.688 

                               
686 My emphasis. ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 
December 2013, para. 69. 
687 Закон України “Основи законодавства України про охорону здоров’я” від 19 
листопада 1992 року № 2801-XII Article 43.2. 
688 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
para. 82. 
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The decision of the ECtHR is curious as the Court tries to specify that there 
are obligations to assess decision-making capacity of patients. The reasoning 
of the Court points out that if patients are unable to make rational decisions 
their wishes shall be disregarded in order to save lives. The decision of the 
ECtHR may be seen as being influenced by the previous practice in respect to 
claims about “right to death”, which holds that there is an “obligation to 
prevent an individual from taking his or her own life if the decision has not 
been taken freely and with full understanding of what is involved”.689 
However, in this case the Court directly states how exactly the positive 
obligation to protect life shall be realised. The previous practice of the ECtHR 
recognised that the obligations under Article 2 should not be an impossible or 
disproportionate burden.690 In Chapter 2 of this book it was explained that the 
current state of neuro- and medical science does not allow identifying how to 
distinguish between good and bad decisions or measuring decision-making 
competence in any feasible and scientifically reliable manner. Fulfilling the 
requirement to assess decision-making capacity and stating whether a patient 
decides freely may be impossible, since no method can reliably guarantee that 
this conclusion is correct. Nevertheless, in the practice of the ECtHR, the 
opinion of the medical practitioner concerning decision-making capacity, 
despite an absence of a scientific base, is likely to be accepted. The usage of 
the wording “rational” in Arskaya v. Ukraine is also interesting and 
problematic.691 Previously, the ECtHR asserted that the principle of self-
determination in making healthcare decisions implied making unwise or 
irrational decisions.692 Yet in this case the Court deviated from its previous 
practice in favour of protection of life.693  

It is not possible to state that assessment of decision-making capacity with 
the aim of excluding irrational decision-making is the only necessary means 
to protect life. There are, of course, other ways to ensure the positive 
obligation to protect life (see section 3.4.1). As stated above, the Ukrainian 
law authorised the healthcare provider to save life, despite the will of a capable 
patient. Authorising the saving of life could be done without capacity 
assessment and consent in accordance with Ukrainian law. Another example 
of possible action, is that the Ukrainian authorities could have implemented 
                               
689 ECtHR, Haas v. Switzerland, application number 31322/07, Judgment of 20 January 2011, 
para. 54. 
690 ECtHR, Keenan v. the United Kingdom, application number 27229/95, Judgment of 3 April 
2001, para. 90. 
691 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
paras 70 and 87. 
692 ECtHR, Jehovah’s Witnesses of Moscow v. Russia, application number 302/02, Judgment 
of 10 June 2010, para. 136 ; ECtHR, Horoz c. Turquie, requête nombre 1639/03, arrêt du 31 
mars 2009, para. 28. 
693 Wicks noted that the obligation to protect life cannot impose the obligation to live. In the 
case of Arskaya it is clear that the Court attempted to impose obligations to be treated in order 
to survive. Wicks, E, The Right to Refuse Medical Treatment under the European Convention 
on Human Rights, p. 21. 
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various supporting measures to try alleviating the patient’s anxiety about the 
proposed medical intervention, including contacting persons whom the patient 
trusted. In the case the Court pointed out that the existing documentation had 
not indicated that the patient was in fact informed about the threat to his life 
in an appropriate manner.694 The emphasis on informing in accessible form 
and support seem to be a much more progressive approach in light of the 
requirement of the international treaty of the 21st century, than categorising 
the patients as being capable or incapable.  

The judgment of the Chamber in Arskaya v. Ukraine, as shown here, raises 
a number of concerns. The decision of the Court was not appealed for review 
by the Grand Chamber.695 So far, the legal scientific community has not 
provided an in-depth analysis or criticism of the case substance.696 Whether 
the requirement to provide assessment of mental capacity and to exclude 
incapable from healthcare decisions will become a standard in the case 
practice of the Court is not clear yet. Taking into account the literal 
interpretation of the Convention, previous and subsequent practice of the 
Court, and the fact that Arskaya v. Ukraine is not a Grand Chamber judgment, 
the following conclusions should be made as to the obligation to assess 
capacity. Article 2 ECtHR enshrines positive obligations, such as establishing 
effective healthcare regulations for the preservation of patients’ lives or the 
collection of information about vulnerable patients. States enjoy a margin of 
appreciation as to how positive obligations shall be fulfilled. I interpret that in 
Arskaya v. Ukraine the Court provided an example of how states can realise 
their positive obligation to protect life via capacity assessment. This example 
does not mean that states have the obligation to assess capacity and to exclude 
from decision-making. Yet states must collect information about the 
vulnerable patient’s mental health and needs.  

The case of Arskaya v. Ukraine also provides some insights into the 
ECtHR’s reasoning on the consequences of reduced decision-making abilities. 
The judgement in this case points out that treatment should be provided in the 
best interests of patients, but not in accordance with the wishes and 
preferences of the patient (see section 3.2.2.2 where the difference between 
these standards is discussed).697 The standard of the patient’s best interest is 

                               
694 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
para. 89. 
695 Ukraine reported its intention to initiate a Bill for altering the legislation to allow doctors to 
treat compulsory patients in case there are doubts about a patient’s sanity. Communication from 
Ukraine Concerning the Case of Arskaya against Ukraine, application number 45076/05, 
Action Plan 24/11 2014, para. 3. 
696 The only known report about the obligation to provide capacity assessment under Arskaya 
v. Ukriane judgment is Dute, J J, European Court of Human Rights. ECHR 2014/6 Case of 
Arskaya v. Ukraine, 5 December 2013, No. 45076/05 (Fifth Section), pp. 204–209. Yet, the 
mentioned article is a case report, but not a critique of the judgment. 
697 See citation above in this section. ECtHR, Arskaya v. Ukraine, application number 
45076/05, Judgment of 5 December 2013, para. 69. 
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not enshrined in the text of the ECHR. Where does it derive from? The only 
treaty that contains a requirement of providing treatment in the best interests 
of a patient is the Biomedicine Convention. As explained in section 3.5.3, the 
Biomedicine Convention allows the involuntary treatment of patients in 
emergencies and those who have mental disorders or similar reasons in their 
best interests. Yet neither the language of Article 8 ECHR nor Article 6.3 
Biomedicine Convention requires providing treatment to patients. Treatment 
in the best interest under Article 6.3 may be allowed if an adult patient does 
not have the capacity to decide according to the domestic law. This, however, 
was not the case in Arskaya v. Ukraine where, according to Ukrainian 
legislation, the patient remained in full legal capacity. Thus, the obligation 
cannot be seen as deriving solely from the Biomedicine Convention. It is 
therefore not clear why the Court then imposed very specific obligations that 
go beyond the scope of the ECHR and contradict another international treaty 
– the CRPD, – which Ukraine is a party to.698 

3.7.1.3 Concluding remarks on the scope of positive obligations to 
protect life in healthcare 
The analysis in section 3.7.1, especially in light of the case of Arskaya v. 
Ukraine, confirms that the conflict between the positive obligation to take 
measures to protect life, and the negative obligation to refrain from 
interference with privacy, may occur. Though the text of the Convention does 
not establish any priorities within its Articles, the ECtHR has reiterated that 
Article 2 and 3 establish the most fundamental value of the Council of 
Europe.699 This wording can emphasise that in the balancing between the 
Articles the Court’s main concern will be protection rather than respect for 
private life and self-determination. This interpretation of the Convention is 
also confirmed by subsequent case law. In Haas v. Switzerland, the ECtHR 
established that the duty to protect persons even from their own actions may 
outweigh the obligation to respect private life.700 However, the Court has also 

                               
698 Cf. e.g. ECtHR, Ciechońska v. Poland, application number 19776/04, Judgment of 14 June 
2011, para. 65; Lambert and Others v. France, application number 46043/14, Judgment of 5 
June 2015, para. 146. 
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699 ECtHR, Shchiborshch and Kuzmina v. Russia, application number 5269/08, Judgment of 16 
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of 5 July 2005, para. 67. 
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label. There was also a similar finding in the case of Pretty v. the United Kingdom where the 
Court stated that there was no obligation on member states to protect the “right to death”, and 
that total prohibition on the assisted suicide was not a disproportional means for Article 8. 
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repeatedly stated that various opportunities exist to protect life without 
infringement of personal integrity.701 For example, in Horoz v. Turkey, the 
Court accepted that states are not obliged to force-feed hunger strikers even 
where their lives are endangered, but bear the obligation to monitor the 
particular situation.702 In cases where doubts of mental capacity existed, the 
ECtHR envisaged that infringement of privacy was necessary.703  

Taking into account the previous practice on the right to private life, it 
would be reasonable to interpret the ECHR on obligation to treat patients in 
ways where less intrusive measures should be tried in the first place. Yet if 
these measures were not to succeed, and the patient died before trying other 
measures, the burden of proof to provide an explanation for the reason of death 
would rest upon states.704 In order to avoid responsibility under the ECHR, 
states have two options. The first is that states need to prepare convincing 
explanations, provide support and reasonable accommodation, and other 
forms of planning for preventing the death of a specific individual, hoping to 
be compliant both with the ECHR and the CRPD. The second option is to 
provide all possible measures for protection of life, including infringement of 
self-determination for avoiding responsibility under the ECHR. The latter 
actions will lead to violation of the CRPD, and, potentially can be considered 
to be disproportionate under Article 8 ECHR. In any case, the interpretations 
of the Court of the positive obligations under Article 2 ECHR require more 
considerations from a state regarding the mental state of the patient, as well as 
different possibilities for support, informing, persuading and providing 
necessary treatment.  

The analysis of the case law of the ECtHR indicates strengthening the 
obligations under Article 2 within the context of healthcare.705 The 
development of case practice of the ECtHR on extending boundaries for the 
protection of the right to life is primarily related to viewing persons with 
mental disorders as being vulnerable and deserving of special protection. With 

                               
paras 54–56; ECtHR, Pretty v. the United Kingdom, application number 2346/02, Judgment of 
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2005, para. 70. 
702 ECtHR, Horoz c. Turquie, requête nombre 1639/03, arrêt du 31 mars 2009, para. 28; see 
also Harris, D J, O’Boyle, M, and Warbrick, C, (eds), Harris, O’Boyle & Warbrick: Law of the 
European Convention on Human Rights, p. 212. 
703 See analysis above about the case of Arskaya v. Ukraine; see also ECtHR, Renolde v. France, 
application number 5608/05, Judgment of 16 October 2008, paras 102 and 105. 
704 ECtHR, Karsakova v. Russia, application number 1157/10, Judgment of 27 November 2014, 
para. 49; ECtHR, Tikhonova v. Russia, application number 13596/05, Judgment of 30 April 
2014, para. 70. 
705 In particular, this relates to the necessity to identify not only immediate risks, but also 
potential risks, and identifying the exact measures and powers that the healthcare services 
should have. Cf. Mowbray, A R, The Development of Positive Obligations under the European 
Convention on Human Rights by the European Court of Human Rights, pp. 40–41. 
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respect to mentally healthy adults the Court, however, emphasised the 
possibility of taking various healthcare decisions, including those that lead to 
the patient’s death.706 At the moment it is not clear how this tendency will 
develop in the future. For instance, in Arskaya v. Ukraine, the patient had a 
condition diagnosed that derived from his somatic state (so-called 
somatogenic paranoid disorder). This means that there might be a potential for 
further expansion of Article 2 ECHR in the application and limitation of 
patient choice. 

3.7.2 Assessments for the protection of health or integrity 
In this section I shall analyse whether the CoE treaties impose the obligation 
to assess capacity in order to prevent disorders or to protect from ill-treatment.  

The right to health is laid down in the ESCr. Article 11 of the ESCr lists 
the obligation to prevent disorders as a consistent element of the right to 
health. Does this provision oblige states to provide compulsory treatment to 
prevent ill-health? In section 3.5.4 it was explained that the right to health in 
the CoE is understood mainly as being a collective (rather than an individual) 
right. The practice of the ECSR generally adopts a flexible approach to 
positive obligations, asserting that states enjoy a margin of appreciation in 
determining the ways of meeting their obligations.707 The ESCR usually calls 
for the implementation of general measures rather than specifying how a state 
should implement them.708 The Committee has not yet named compulsory 
treatment as being among the measures of prevention. However, in the view 
of the ESCR, the right to protection of health is closely linked to the provisions 
of Articles 2 and 3 ECHR and the protection of human dignity as a 
                               
706 ECtHR, Jehovah’s Witnesses of Moscow v. Russia, application number 302/02, Judgment 
of 10 June 2010, para. 136; ECtHR, Pretty v. the United Kingdom application number 2346/02, 
Judgment of 29 April 2002, paras 63 and 65. 
707 See e.g. European Committee of Social Rights, Conclusions I 2015 – Statement of 
Interpretation – Article 27-2, 2015_163_08/EN, 4 December 2015; European Committee of 
Social Rights, Conclusions 2015 – Armenia – Article 27-2, 2015/def/ARM/27/2/EN, 4 
December 2015. 
708 See European Committee of Social Rights, Conclusions I – Statement of interpretation – 
Article 11, I_Ob_-43/Ob/EN, 31 May 1969; European Committee of Social Rights, 
Conclusions IV – Statement of interpretation – Article 11, IV_Ob_-11/Ob/EN, 30 November 
1975; European Committee of Social Rights, Conclusions 2009 – Azerbaijan – Article 11-2, 
2009/def/AZE/11/2/EN, 2 January 2010; European Committee of Social Rights, Collective 
Complaint no. 67/2011, Médecins du Monde – International v. France, para. 144; see also 
Waddington, L, and McSherry, B, Exceptions and Exclusions: The Right to Informed Consent 
for Medical Treatment of People with Psychosocial Disabilities in Europe, p. 287. Concerning 
issues in the context of mental health treatment, the Committee primarily questions states about 
the conditions in mental health institutions. With respect to providing treatment, the ESCR 
considers whether healthcare is accessible to the population, in particular via assessing waiting 
times and the possibility of receiving emergency care for those demanding it. European 
Committee of Social Rights, Conclusions XVII-2 – Statement of interpretation – Article 11, 
XVII-2_Ob_1-1/Ob/EN, 30 June 2005; European Committee of Social Rights, Conclusions 
2005 – Statement of interpretation – Article 11, 2005_Ob_1-1/Ob/EN, 30 June 2005. 
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fundamental value. Article 11 ESCr complements these fundamental rights 
enshrined in the ECHR.709 Hence, the question of prevention of disorders at an 
individual level is readdressed more to the ECHR. In line with this it is useful 
to study closer the provisions of Article 3 of the Convention as to whether the 
obligation to assess capacity exists (the commitments deriving from Article 2 
were analysed in section 3.7.1). 

Article 3 ECHR enshrines the prohibition on torture and ill-treatment. The 
provisions are also reaffirmed in the CoE European Convention for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment.710 
In the preparatory works and subsequent ECtHR case practice, freedom from 
torture and ill-treatment is considered to be an absolute right and allows for 
no derogations.711 According to Article 3 of the ECHR, “No one shall be 
subjected to torture or to inhuman or degrading treatment or punishment.” The 
Court also interpreted ill-treatment as actions that lead to humiliation,712 
feelings of inferiority or fear,713 acting against one’s own will,714 or disrespect 
towards human dignity.715 In order to qualify the situation as that of ill-
                               
709 European Committee of Social Rights, Conclusions XVII-2 – Statement of interpretation – 
Article 11, XVII-2_Ob_1-1/Ob/EN, 30 June 2005; European Committee of Social Rights, 
Conclusions 2005 – Statement of interpretation – Article 11, 2005_Ob_1-1/Ob/EN, 30 June 
2005; European Committee of Social Rights, Collective Complaint no. 87/2012, International 
Planned Parenthood Federation – European Network (IPPF EN) v. Italy, para. 66. 
710 Notably, the latter Convention mainly deals with the monitoring of violations. Its preamble 
uses the reference to Article 3 ECHR. The Convention’s treaty body may monitor, in particular, 
treatment within mental health facilities. European Convention for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment Preamble and Article 1. 
711 European Commission on Human Rights, Preparatory Works on Article 3 of the European 
Convention of Human Rights, DH(56)5, 22 May 1956, paras 3 and 5; ECtHR, Ramirez Sanchez 
v. France, application number 59450/00, Judgment of 4 July 2006, para. 115; ECtHR, Kudła v. 
Poland, application number 30210/96, Judgment of 26 October 2000, para. 90. Whether the 
right should in fact be perceived as being absolute was analysed in Smet, S, The “Absolute” 
Prohibition of Torture and Inhuman or Degrading Treatment in Article 3 ECHR, pp. 275 ff.; 
see also Mavronicola, N, and Messineo, F, Relatively Absolute? The Undermining of Article 3 
ECHR in Ahmad v UK, pp. 593 ff. 
712 ECtHR, Raninen v. Finland, application number 152/1996/771/972, Judgment of 16 
December 1997, para. 55; ECtHR, Labita v. Italy, application number 26772/95, Judgment of 
6 April 2000, para. 120; ECtHR, Gutsanovi v. Bulgaria, application number 34529/10, 
Judgment of 15 October 2013, para. 125. 
713 ECtHR, Jalloh v. Germany, application number 54810/00, Judgment of 11 July 2006, para. 
68; ECtHR, Stanev v. Bulgaria application number 36760/06, Judgment of 17 January 2012, 
para. 203; ECtHR, Ireland v. the United Kingdom, application number 5310/71, Judgment of 
18 January 1978, para. 167. 
714 ECtHR, Jalloh v. Germany, application number 54810/00, Judgment of 11 July 2006, para. 
68. 
715 ECtHR, Pretty v. United Kingdom, application number 2346/02, Judgment of 29 April 2002, 
para. 65; ECtHR, Svinarenko and Slyadnev v. Russia, application numbers 32541/08 and 
43441/08, Judgment of 17 July 2014, paras 118 and 138. It also does not matter whether such 
negative effects occurred only in the victim’s own eyes, or in the eyes of others. ECtHR, Tyrer 
v. the United Kingdom, application number 5856/72, Judgment of 25 April 1978, para. 32; 
ECtHR, M.S.S. v. Belgium and Greece, application number 30696/09, Judgment of 21 January 
2011, para. 220; Long, D, Guide to Jurisprudence on Torture and Ill-Treatment. Article 3 of 
the European Convention for the Protection of Human Rights, p. 18. 
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treatment a minimum level of severity must be reached.716 The qualification 
requires an assessment of the duration of the effects and their cumulative 
effect (for example, in circumstances where a person is vulnerable).717 The 
element of intention is also discussed in ECtHR case practice, and the direct 
intention of inflicting the mentioned undesirable effect is not required.718 The 
infliction of ill-treatment by public authorities is also considered in a broad 
manner, encompassing, for instance, hospitals.719 

The ECtHR has decided in a number of cases concerning alleged violation 
of Article 3 due to a medical intervention.720 In the landmark case of 
Herczegfalvy v. Austria the Court made the following statement, which has 
become a standard for many successive judgments: “as a general rule, a 
measure which is a therapeutic necessity cannot be regarded as inhuman or 
degrading. The Court must nevertheless satisfy itself that the medical 
necessity has been convincingly shown to exist”.721 What constitutes medical 
and therapeutic necessity is not clear from the judgment, except for the 
references given to “rules of medical science” – which seems to be a vague 
expression.722 The current jurisprudence of the Court has started to raise more 

                               
716 ECtHR, Kudła v. Poland, application number 30210/96, Judgment of 26 October 2000, para. 
91; ECtHR, Stanev v. Bulgaria, application number 36760/06, Judgment of 17 January 2012, 
para. 202; ECtHR, Poltoratskiy v. Ukraine, application number 38812/97, Judgment of 29 April 
2003, para. 131. 
717 ECtHR, Stanev v. Bulgaria, application number 36760/06, Judgment of 17 January 2012, 
para. 205; see also Reidy, A, The Prohibition of Torture. A Guide to the Implementation of 
Article 3 of the European Convention on Human Rights: Human Rights Handbooks, No. 6, p. 
12. 
718 ECtHR, V. v. the United Kingdom, application number 24888/94, Judgment of 16 December 
1999, para. 71; ECtHR, Stanev v. Bulgaria, application number 36760/06, Judgment of 17 
January 2012, paras 203 and 211; ECtHR, Poltoratskiy v. Ukraine, application number 
38812/97, Judgment of 29 April 2003, para. 146. The standards for declaration of ill-treatment, 
especially the element of a minimum level of severity, indicate that capacity assessment is 
unlikely to be considered to fall within the ambit of the article. Due to this, the analyses on ill-
treatment seems to be more suitable for that part of the chapter studying positive actions that 
states need to take. 
719 ECtHR, Bureš v. the Czech Republic, application number 37679/08, Judgment of 18 October 
2012, para. 77; ECtHR, M.S. v. Croatia (No.2), application number 75450/12, Judgment of 19 
February 2015, para. 99. 
720 See e.g. ECtHR, Akopyan v. Ukraine, application number 12317/06, Judgment of 5 June 
2014, para. 106. 
721 My emphasis. ECtHR, Herczegfalvy v. Austria, application number 10533/83, Judgment of 
24 September 1992, para. 82. 
722 Treatment deemed to be necessary in Herczegfalvy v. Austria included handcuffing and belt 
placing for two consecutive weeks. Though the Court raised certain concerns about such 
prolonged and drastic physical restraints, it did not find sufficient evidence for their being used 
contrary to what was medically necessary. ECtHR, Herczegfalvy v. Austria, application number 
10533/83, Judgment of 24 September 1992, paras 27–28 and 83. Cf Council of Europe 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 
8th General Report on the CPT’s Activities Covering the Period 1 January to 31 December 
1997, CPT/Inf (98) 12, 31 August 1998, para. 48; see also Bartlett, P, Lewis, O, and Thorold, 
O, Mental Disability and the European Convention on Human Rights, pp. 116–119. 
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questions as to medical necessity.723 In the more recent jurisprudence, the 
Court states that treatment should not go “beyond the inevitable element of 
suffering”.724 

Prohibition on torture and ill-treatment was designed to provide protection 
against abuses within healthcare.725 In the practice of the Court, various forms 
of denial of the necessary medical treatment that patients demanded were 
occasionally recognised as being a violation of the state’s positive obligations 
under Article 3.726 For our purposes it is relevant to find out whether the 
                               
723 With respect to analogous situations with usage of restraints, see ECtHR, M.S. v. Croatia 
(No.2), application number 75450/12, Judgment of 19 February 2015, paras 17, 99–101 and 
107–110; ECtHR, Bureš v. the Czech Republic, application number 37679/08, Judgment of 18 
October 2012, paras 7–10, 78, 80, 95–98 and 100; ECtHR, Koroviny v. Russia, application 
number 31974/11, Judgment of 27 February 2014, paras 18, 65 and 68. The cases above indicate 
that the applied standards of medical necessity are under more rigorous scrutiny than in the case 
of Herczegfalvy.  
724 ECtHR, V.C. v. Slovakia, application number 18968/07, Judgment of 8 November 2011, 
para. 104. Some authors consider that the standard applied in this case requires providing only 
life-saving treatment, rather than medical necessity. I do not think it follows from the case or 
further case practice of the court. The standard is rather imminent medical necessity, whatever 
this means to the Court. Buelens, W, Herijgers, C, and Illegems, S, The View of the European 
Court of Human Rights on Competent Patients’ Right of Informed Consent. Research in the 
Light of Articles 3 and 8 of the European Convention on Human Rights, p. 500.  
In the cases that follow the Court has at least discussed whether the measures were medically 
necessary in specific cases and whether medical practitioners had duly investigated the 
circumstances of each healthcare situation of applicants. ECtHR, Nevmerzhitsky v. Ukraine, 
application number 54825/00, Judgment of 5 April 2005, paras 94–95, ECtHR, Ciorap v. 
Moldova, application number 12066/02, Judgment of 19 June 2007, paras 80–83, ECtHR, 
Jalloh v. Germany, application number 54810/00, Judgment of 11 July 2006, paras 75–77 and 
82, ECtHR, I.G. and Others v. Slovakia, application number 15966/04, Judgment of 13 
November 2012, para. 122; ECtHR, M.S. v. Croatia (No.2), application number 75450/12, 
Judgment of 19 February 2015, paras 104–110; ECtHR, Bureš v. the Czech Republic, 
application number 37679/08, Judgment of 18 October 2012, paras 95–100. Waddington and 
McSherry rightly point out that the level of scrutiny is low. Waddington, L, and McSherry, B, 
Exceptions and Exclusions: The Right to Informed Consent for Medical Treatment of People 
with Psychosocial Disabilities in Europe, p. 294; see also Bartlett, P, ‘The Necessity Must Be 
Convincingly Shown to Exist’: Standards for Compulsory Treatment for Mental Disorder under 
the Mental Health Act 1983, pp. 525–526 and 547. 
725 European Commission on Human Rights, Preparatory Works on Article 3 of the European 
Convention of Human Rights, DH(56)5, 22 May 1956, paras 2 and 19–20. 
726 ECtHR, Dybeku v. Albania, application number 41153/06, Judgment of 18 December 2007, 
paras 45 and 48; ECtHR, Poltoratskiy v. Ukraine, application number 38812/97, Judgment of 
29 April 2003, para. 148; ECtHR, Ashot Harutyunyan v. Armenia, application number 
34334/04, Judgment of 15 June 2010, paras 112 and 114–115; see also those cases where the 
state’s refusal to provide abortions demanded by women were considered to be ill-treatment, as 
they led to severe distress, anguish, and other negative consequences. ECtHR, Tysiąc v. Poland, 
application number 5410/03, Judgment of 20 March 2007, para. 124; ECtHR, P. and S. v. 
Poland, application number 57375/08, Judgment of 30 October 2012, paras 167–168; ECtHR, 
R.R. v. Poland, application number 27617/04, Judgment of 26 May 2011, paras 159–160. The 
Court considered that in certain situations states are obliged to prevent deportation that would 
lead to the non-treatment of patients. ECtHR, R. B. A. B. and Others v. the Netherlands, 
application number 7211/06, Judgment of 7 June 2016, para. 52; ECtHR, D. v. the United 
Kingdom, application number 30240/96, Judgment of 21 April 1997, paras 47–48; ECtHR, N. 
v. United Kingdom, application number 26565/05, Judgment of 27 May 2008, para. 31. 
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Convention is to be interpreted as obliging the provision of treatment to 
incapable patients who refuse intervention. The answer to this question will 
indirectly point out whether or not there is an obligation to assess capacity. 

In Herczegfalvy v. Austria the Court ruled that states have certain positive 
obligations to protect life and health by providing care to those patients who 
are “entirely incapable of deciding for themselves, and for whom they are 
therefore responsible”.727 This statement can be interpreted as emphasising the 
relevance of assessment of the patient’s mental state and was made for 
justification of the intervention.728 It is not fully comprehensible what the 
standard of “entire incapacity” means in the context of the case.729 Importantly, 
reluctance of a state to administer treatment from which a capable or incapable 
patient has refused, has never been recognised as a violation of Article 3.730 In 
V.C. v. Slovakia on sterilisation, the Court considers the importance of 
obtaining consent of “a mentally competent adult patient”, otherwise, the 
person’s human dignity and freedom may be undermined.731 In the case of 
V.C. mental competence is again stressed as a relevant factor, but in a different 
context: if a person has mental competence, then intervention shall not be 
imposed. Mentally incompetent patients are seen as exceptions. The approach 
taken by the Court in the case practice on force-feeding is different from that 
mentioned above. The ECtHR considers that artificial feeding would be an 
appropriate means, even for persons able to foresee the consequences of 
starvation, if medically necessary and based on a medical science standard.732 

                               
727 ECtHR, Herczegfalvy v. Austria, application number 10533/83, Judgment of 24 September 
1992, para. 82. 
728 The case concerned the alleged violation of the state due to interference. The statements 
above explain that the state was not criticised for acting in a specifically chosen manner. A state 
enjoy the margin of appreciation as to deciding how to fulfil the positive obligations. Due to 
the fact that the Court did not examine the fulfilling of positive obligations, it cannot be 
concluded that the Court generalised that all states must always provide treatment to all 
incapable persons.  
729 Note that Herczegfalvy was deprived of capacity to act, but only partly. ECtHR, 
Herczegfalvy v. Austria, application number 10533/83, Judgment of 24 September 1992, para. 
10; see also Waddington, L, and McSherry, B, Exceptions and Exclusions: The Right to 
Informed Consent for Medical Treatment of People with Psychosocial Disabilities in Europe, 
p. 290. 
730 See e.g. ECtHR, Ceesay v. Austria, application number 72126/14, Judgment of 16 
November 2017, paras 17–19 and 117–120. In this case the applicant’s brother died of 
dehydration caused by hunger strike. Compulsory hydration was not administered because of 
the patient’s resistance. The ECtHR did not find a violation of Article 3. 
731 ECtHR, V.C. v. Slovakia, application number 18968/07, Judgment of 8 November 2011, 
para. 105; see also ECHR, X. v. Germany, application number 6699/74, Commission Decision 
of 15 December 1977, para. 152 where the Commission pointed out that the conflict between 
protection and integrity was not resolved by the Convention. 
732 See e.g. ECtHR, Nevmerzhitsky v. Ukraine, application number 54825/00, Judgment of 5 
April 2005, paras 94 and 96; ECtHR, Ciorap v. Moldova, application number 12066/02, 
Judgment of 19 June 2007, paras 76–77 and 80–83. In these cases the Court stated that even if 
a person consciously refused food and endangered their life by doing so, treatment could still 
be provided. The court found a violation of Article 3 in both cases but not due to providing 
feeding, but to the painful and abusive manner in which it was done. See also Council of Europe 
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The reasoning of the Court in all these cases raises questions of the relevance 
of the ability to make healthcare decisions and legal capacity. On the one hand, 
some of the cases emphasise that mental abilities are irrelevant, when the 
question is really about medically necessary treatment for the preservation of 
life or health.733 Medically necessary treatment without consent will not be 
considered to be torture or ill-treatment. On the other hand, in cases on force-
feeding the reasoning of the Court is directed more towards protection of those 
who are in the most vulnerable of situations, and persons deemed to be 
incapable are perceived to be a part of this group.  

The analysis can be summarised as follows. The case law occasionally 
emphasises the relevance of the mental status of a patient in order to protect 
rights under Article 3 ECHR. In one of the cases, the ECtHR explained the 
need to protect the health of an “entirely incapable” patient. But whether this 
represents a positive obligation under Article 3 ECHR is unclear. The meaning 
of “entire incapacity” is also ambiguous. For example, the patient may be not 
contactable and in need of treatment, or the patient may not have the mental 
abilities to the required level and actively resists treatment. The legal 
consequences of checking the mental health status of a patient are not 
straightforward. The Court considered that providing medically necessary 
treatment to patients with or without mental capacity was not a violation of 
Article 3 ECHR. The Court has also not recognised that reluctance to provide 
medically necessary treatment to a patient who refuses treatment is a violation 
of Article 3. Thus the obligation to check mental status can be realised in a 
number of ways and have various legal consequences (for example, from 
being treated compulsorily to providing more accessible information in simple 
language). 

3.7.3 Limiting the right to private life to preserve self-
determination 
In this section I analyse whether the CoE treaties impose the obligation to 
assess capacity to protect positive obligations that derive from Article 8 
ECHR. In the practice of the Court it has been recognised that some positive 
obligations to protect physical and mental integrity exist, and the duty to 
protect private life shall be met by paying special attention to vulnerable 

                               
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 
The CPT standards “Substantive” sections of the CPT’s General Reports, CPT/Inf/E (2002) 1–
Rev, 2006, p. 33. The Committee established the consent of a capable person as being a general 
rule. At the discretion of national authorities the general rule may be limited where medical 
necessity could be justified (e.g. force-feeding). 
733 See similar reasoning in Wicks, E, The Right to Refuse Medical Treatment under the 
European Convention on Human Rights, p. 22. 
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persons.734 In the reasoning about positive obligations the ECtHR adopts a 
different set of questions than the one for negative obligations (see section 
3.5.2). The Court asks whether a state has failed to take the required actions, 
and if not, whether there is “a fair balance” between the interests of the patient 
and community or other individual.735 How does the Court determine what 
actions states must not fail to make? To answer this, the Court takes into 
account the obligations in law in a broader context. For example, obligations 
to ensure that there is a regulation for disputes between doctors and pregnant 
patients with regard to termination of pregnancy;736 to recognise possibilities 
for amending civil status after gender change;737 to ensure that prior and 
informed consent was obtained738 - all derive from the requirement to protect 
life and health, non-discrimination and respect for private life.  

The Court often perceives a need in checking for competence,739 though the 
requirement does not derive from Article 8 ECHR or other CoE treaty.740 As 
it stands the ECtHR has acknowledged that the protection of integrity from 
the influence of third persons is the state’s positive obligation.741 In its practice, 
the Court has never stated that a state has a positive obligation to protect 
integrity from patients’ own actions during crisis.742 Should Article 8 be 
interpreted as obliging states to protect patients from their own actions? The 

                               
734 ECtHR, B v. Romania (No. 2), application number 1285/03, Judgment of 19 February 2013, 
paras 85–86. 
735 ECtHR, Lashin v. Russia, application number 33117/02, Judgment of 22 January 2013, para. 
79; ECtHR, Evans v. the United Kingdom, application number 6339/05, Judgment of 10 April 
2007, paras 73 and 75; Connelly, A M, Problems of Interpretation of Article 8 of the European 
Convention on Human Rights, p. 572. 
736 ECtHR, Tysiąc v. Poland, application number 5410/03, Judgment of 20 March 2007, para. 
80. 
737 ECtHR, L. v. Lithuania, application number 27527/03, Judgment of 11 September 2007, 
para. 56. 
738 ECtHR, Codarcea v. Romania, application number 31675/04, Judgment of 2 June 2009, 
para. 104. 
739 See e.g. ECtHR, Haas v. Switzerland, application number 31322/07, Judgment of 20 January 
2011, para. 51; ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 
December 2013, para. 90; ECtHR, M. v. Ukraine, application number 2452/04, Judgment of 19 
April 2012, paras 77-78. 
740 The case practice on checking competence is related to other Articles of the Convention 
(Articles 2, 3, and 5). In section 3.6.5 it was stated that obligations to provide treatment do not 
derive from the Biomedicine Convention. Articles 6 and 8 of this Convention leave the 
questions to the discretion of the authorities. However, Article 9 of the Biomedicine Convention 
imposes the obligation to take into account the patient’s previous wishes. Taking into account 
the wishes of patients, however, does not mean that states have to regard them as binding 
decisions. See the Secretary General of the Council of Europe, Explanatory Report to the 
Convention for the Protection of Human Rights and Dignity of the Human Being with Regard 
to the Application of Biology and Medicine, para. 62. 
741 ECtHR, Đorđević v. Croatia, application number 41526/10, Judgment of 24 July 2012, para. 
52. 
742 In section 3.7.1 the cases of Horoz v. Turkey, Haas v. Switzerland and Arskaya v. Ukraine 
were studied. However, the cases deal with protection of life rather than protection of private 
life. 
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literal interpretation of Article 8 ECHR does not allow for reaching this 
conclusion. The Article requires respect for a patient’s private life. The word 
‘respect’ signifies certain relationships between individuals and esteeming or 
honouring something (private life) in such a relationship.743 Esteeming or 
honouring private life via interference with it (which is opposite to honouring 
privacy) seems to make no sense.  

In practice the Court usually considers that states have a margin of 
appreciation in deciding what exact means for realising the positive 
obligations they shall apply.744 Imposing the obligation to recognise decisions 
of the person as being invalid does not follow from the requirements of 
international law. On the contrary, as has been seen within the UN treaty 
system that there is an obligation to recognise the patient’s choices as being 
valid even in times of crisis, as well as providing support in exercising the 
right to legal capacity. States that do not recognise invalidity of the patient’s 
decisions but provide support and reasonable accommodation are unlikely to 
violate positive obligations under Article 8 ECHR. 

3.7.4 Concluding remarks on the obligation to assess capacity 
and to treat compulsorily in the CoE 
The analysis in this section was focused on the issue as to whether there is an 
obligation to assess capacity. I am reluctant to conclude that the CoE treaties 
or subsequent case practice requires capacity assessment for exclusion of the 
patient from the decision-making process. Even though this obligation was 
mentioned in Arskaya v. Ukraine, states have a margin of appreciation on how 
exactly they employ their positive obligations in the most effective ways. I 
perceive that capacity assessment is an example of possible solutions, 
according to the treaty bodies. Other means for saving the life or health, such 
as the due process of informing about the risks involved, could be provided 
(as acknowledged by the ECtHR). The analysis in the section also indicates 
that states are under the obligation to collect information about patients, 
especially patients considered to be vulnerable. This information is needed to 
enable states to apply effective measures to save life or to preserve the health 
of the patient. Starting capacity assessments cannot thus be seen as a 
requirement. However, treaty bodies, especially the ECtHR, express their 
interests in fulfilling the positive obligations via capacity assessment.  

                               
743 Random House Inc., Respect, Dictionary.com 2016; Bartlett, Lewis and Thorold discuss the 
possibility of whether the right to protection of private life through restricting legal capacity 
exists. The argument is based on requirements of Article 1 of the ECHR to effectively secure 
rights and freedoms set down in the ECtHR. Bartlett, P, Lewis, O, and Thorold, O, Mental 
Disability and the European Convention on Human Rights, pp. 153–154; ECtHR, Airey v. 
Ireland, application number 6289/73, Judgment of 9 October 1979, para. 24. 
744 ECtHR, Fadeyeva v. Russia, application number 55723/00, Judgment of 9 June 2005, para. 
96. 
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The consequences of legal incapacity have been intensively discussed in 
the jurisprudence of the CoE treaty bodies. The ECtHR recognises that 
mentally competent patients may refuse life-saving medical interventions. 
States enjoy a margin of appreciation on whether patients should be treated in 
such cases (see section 3.5.2 as to the limits of the margin with respect to the 
right to privacy). However, the Court emphasises the obligation to safeguard 
the lives of vulnerable patients by various means, including via providing 
medical treatment. Whether the Court is of the view that positive obligations 
to save life are to be met when the wishes of a patient are respected, is not 
entirely clear. In section 3.7.1 I have argued that states can fulfil their positive 
obligations to protect life without imposing treatment via investigation of the 
patient’s needs and by providing various forms of support in exercising the 
patient’s rights. 

3.8 Human rights and capacity assessment: standards for 
compliance 
3.8.1 Criteria for invalidation of the patient’s decisions: UN and 
CoE standards 
In this chapter I analysed the requirements of the core international and 
regional human rights treaties in relation to capacity assessments in healthcare 
and providing treatment in the result of possible incapacity. The analysis 
allows for deducing standards for a state’s compliance with international 
human rights treaties and comparing them. In section 3.8.1 shall systematise 
and compare the UN and CoE standards as to setting the criteria for 
invalidation of the patient’s decisions in healthcare (task II.3). 

Within the UN human rights system, the right of persons with disabilities 
to enjoyment of legal capacity on an equal basis with others has been 
enshrined in the CRPD. This right was not explicitly recognised in the earlier 
treaties (the ICCPR, ICESCR, and so on). The right to legal capacity is directly 
relevant for analysis of the permissible criteria for invalidation of the patient’s 
decision. As we saw, Articles 5, 12 and 25 CRPD lay down the obligations to 
recognise the right of persons with disabilities to consent or refuse medical 
treatment on an equal basis with others. Persons with disabilities in the CRPD 
include (but are not limited to) persons with long-term mental disorders, and 
the type of impairment shall not influence the enjoyment of legal capacity. 
The right to legal capacity on an equal basis has its roots in the right to non-
discrimination. Enjoyment of legal capacity on an equal basis with others 
implies that if decisions are respected for some adult patients (for example, an 
adult may refuse a blood transfusion), the same decisions shall be respected 
for other adults. This requirement of the CRPD applies irrespective of whether 
a person possesses decision-making abilities at a certain level. If some 
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decisions are prohibited by law (for instance, the refusal of treatment in life-
threatening conditions are not accepted), the infringement of the right to legal 
capacity on an equal basis with others is unlikely to occur, unless the 
prohibition constitutes (indirect) discrimination. The analysis in Chapter 3 
stresses that in the CRPD the right to legal capacity on an equal basis with 
others allows for no limitations due to mental capacity. The right to legal 
capacity and freedom from discrimination under the CRPD prohibit 
establishing the criteria for evaluation of mental abilities of patients to make 
healthcare decisions.745  

The right to legal capacity on an equal basis has evolved in the CRPD from 
the right to equal recognition before the law (passive element of the right to 
legal capacity). However, the right to legal capacity definitely encompasses 
both passive and active elements (both capacity to have rights and to act). The 
UDHR and the ICCPR provisions do not prohibit differentiation in the active 
element of legal capacity – the exercise of rights – between individuals whose 
decision-making skills differ. Moreover, the preparatory works and the 
previously existing case practice interpret the ICCPR in a way that allows 
making a distinction due to mental ability. However, after the CRPD came 
into force the evaluative interpretation of the UN Bill of Rights allows and 
calls for changing the previous practice. There are no hindrances in the text of 
the Bill of Rights that prevent the interpretation of legal capacity on an equal 
basis with others being different from the CRPD standard. 

Even before the adoption of the CRPD, certain requirements as to setting 
the criteria for capacity assessments derived from the right to privacy. The 
deprivation of the right to decide has been recognised as interference with the 
right to privacy (whether or not consent to such interference was provided). 
To be compliant with the human rights law requirements, the interference 
must be lawful and non-arbitrary. The standard of lawfulness has been 
interpreted as having a legal basis in domestic law and not contradicting other 
requirements laid down in international human rights law. Domestic law must 
also pursue a legitimate aim, be sufficiently precise as to the conditions of 
interference (or foreseeable for a patient). The standard of arbitrariness 
describes the reasonableness of interference in a specific individual case. 
These two standards means that national law must prescribe criteria for 
limitation of capacity in a sufficiently precise and foreseeable manner. The 
domestic criteria for limitation of legal capacity must not contradict 
international human rights law (such as the CRPD). The limitation of legal 
capacity in the result of capacity assessments must have a legitimate aim (and 
it is questionable whether such an aim exists after the CRPD adoption) and be 
necessary in a concrete individual case.  

                               
745 Setting the criteria for capacity assessment does not pursue legitimate aim in accordance 
with the CRPD. See sections 3.2.2.2 and 3.3.4. 
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In the CoE system, the right to legal capacity to act on an equal basis with 
others is not laid down in the core treaties. Recognising a patient as being 
legally incapable is considered to be an interference with the right to private 
life (Article 8 ECHR). Additionally, protection of the right to private life is 
granted through Article 5 Biomedicine Convention and Article 13.2 ESCr, 
which both establish a mechanism rather similar to the one in Article 8 ECHR. 
In order to be compliant with human rights obligations when setting criteria 
for invalidation of decisions, the CoE treaties require that interference must 
be in accordance with the law, have a legitimate interests and be necessary in 
a democratic society. In the chapter, each of these conditions has been 
interpreted with respect to setting the criteria for capacity assessments. The 
interpretations are synthesised below. 

The condition in accordance with the law means that the procedure of legal 
incapacitation must be enshrined in domestic law. Domestic law also needs to 
possess certain qualities, namely to be sufficiently precise, foreseeable and 
accessible for a person, and to protect against arbitrariness. The standard in 
accordance with the law is thus similar to the UN standard of lawfulness, as 
examined above. As it stands, the Court has not yet delivered a criticism about 
the criteria for capacity assessment due to lack of precision or foreseeability. 
Nevertheless, it may be expected that the Court will take this line of reasoning 
in future, as the standard is enshrined in the ECHR.  

The standard of legitimate interests has been interpreted by the Court in a 
broad manner: the ECtHR considers that limitation of legal capacity may 
contribute to the protection of the interests of others or the protection of health. 
In all of the cases studied the Court did not rule that limitation of the right to 
private life did not pursue legitimate interests, even when it was impossible to 
envisage how limitation was related to legitimate interests. Legitimate 
interests were also interpreted broader than the text of the ECHR allows.746 It 
seems that the approach of the ECtHR in this respect has room for a more 
critical examination. 

Necessary in democratic society test consists of two stages of assessment: 
1. Whether the measure as such is necessary for an individual case. 2. Whether 
the measure is necessary in a democratic society. When the CoE treaty bodies 
analyse whether the measure is necessary for an individual case, they consider 
whether the concrete measure is an adequate and appropriate response for the 
specific individual situation. The treaty bodies, for instance, are critical with 
respect to full deprivation of legal capacity or depriving capacity in several 
spheres of relations. Deprivation of legal capacity would likely to be 
considered necessary if it was proportionate to the degree of capacity loss, 
                               
746 The literal interpretation of the ECtHR points out that the list of legitimate aims is closed 
ended. The aim “protection of interests of others” was considered to be legitimate, even in cases 
where the rights of others were of no concern. It is also debatable whether the protection of 
health or prevention of disorders can mean protection of health of the individual patient, rather 
than the health of the population in general. 
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and based on the expertise of medical professionals with respect to an actual 
patient.747 The practice of the ECSR also accentuates the need to respect the 
wishes and preferences of incapacitated persons and to try all means of 
communication before establishing incapacity. These considerations indicate 
that the standard of necessity, enshrined in the CoE treaties, is rather similar 
to the standard of freedom from arbitrariness, laid down in the ICCPR. At the 
second stage of assessment – when analysing whether a measure is necessary 
in a democratic society – the CoE treaty bodies adopt the integrated approach. 
This means in particular that the limits of permissible state actions are also 
determined through reference to the other human rights treaties or soft law 
instruments. Interestingly, despite citing Article 12 CRPD, the ECtHR and the 
ESCR are reluctant to limit the state’s powers by the standard enshrined in the 
CRPD. Interpretation of the Biomedicine Convention results in seeing the 
limits of permissible interference as being similar to the ECtHR’s view. Yet 
the Biomedicine Convention does not require, but only explicitly allows, 
excluding a patient from the decision-making process in cases where the 
patient has a mental disorder, or for other similar reasons – but only if such 
limitations of capacity are in accordance with the law. The Biomedicine 
Convention explicitly demands providing decision-specific limitation of 
capacity, if capacity can be limited in accordance with the law. This means 
that similar to the ECtHR, the capacity assessments as in the Anglo-Roman or 
functional approach systems, will be compatible with the Biomedicine 
Convention.  

Setting the criteria for capacity assessments is also regulated through the 
right to non-discrimination. The analysis of the CoE case law allows for 
stating that applying the criteria to invalidate decisions is not considered to be 
discriminatory per se. Yet the case practice of the ECtHR occasionally stresses 
that the margin of appreciation with respect to establishing criteria for 
assessment should be narrowed down. By this, I mean that the Court may 
require states to provide justification why limitation of capacity based on 
certain criteria was necessary.  

The comparison of modern UN and the CoE standards indicates a 
fundamental difference. Due to adoption of the CRPD, on the level of the UN, 
establishing the criteria for capacity is impermissible. On the CoE level, 
criteria for capacity assessment that lead to invalidation of the patient’s 
decision can be laid down in domestic law. The CoE and UN pre-CRPD 
treaties have rather similar visions on the criteria for incapacitation. The vision 
is that the criteria for incapacitation must be sufficiently precise and 
foreseeable for a patient and they must protect against arbitrariness. The 

                               
747 The ECtHR is inclined to require evidence from medical experts that a person lacks 
necessary decision-making abilities. The ECtHR has not discussed yet what kind of knowledge 
medical science may provide. The approach of the Court is problematic, due to the absence of 
a methodology in medical science that allows for “identification” of decision-making abilities. 
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jurisprudence emphasises that full incapacitation might be a disproportional 
means for achieving the legitimate interests, and that the results of assessments 
must be individualised for the patient’s precise situation. Thus the legal 
systems that choose the Napoleon code or status approach towards 
assessments are likely to raise concerns as to violations of the CoE treaties. 
Those systems similar to the Anglo-Roman or functional approach are likely 
to be considered as being compliant with the CoE treaties. Under the UN 
CRPD, invalidation of healthcare decisions does not pursue a legitimate aim. 
All the above-mentioned approaches will fail to be compliant with the treaty. 

Despite the fundamental difference in the approaches as to permissibility 
of setting the criteria for assessment, there are no conflicts between the way 
obligations to refrain from actions are formulated in the CRPD and the CoE 
treaties. However, even though the language of the treaties is not in conflict, 
the human rights treaty bodies interpret provisions of the treaties in a 
fundamentally different manner.748 It was also indicated that the ECtHR has 
developed a number of tools that allow bringing the practice of the Court to a 
state of coherence and consistency with the requirements of the CRPD or other 
treaties. For instance, the ECtHR may hold that capacity assessment that 
results in invalidation of decisions to be incompatible with the test of necessity 
in a democratic society. The Court and the ECSR can also provide more in-
depth critique to legitimate interests and in-accordance-with-the-law 
standards in cases concerning capacity assessments. 

3.8.2 Protection against capacity assessments 
In this section I will systematise and compare the human rights standards as 
to protection against starting capacity assessments (task I.9). This section 
concerns only human rights obligations deriving from the right to legal 
capacity and the right to privacy. In section 3.8.3 I shall deduce the standards 
for compliance with prohibition on discrimination when starting capacity 
assessments. Since the rights that this section deals with are the same rights as 
in section 3.8.1, the conditions for compliance are rather similar, so reiteration 
of the standards will be confined. In this section I shall concentrate on the 
application of the standards with respect to the question of human rights 
protection against the starting of capacity assessment procedures. 

Starting assessment of decision-making capacity raises a number of 
concerns within the UN system, especially after adoption of the CRPD. It is 
necessary to clarify that the CRPD is relevant for this relation. The CRPD 
provides protection to persons with disabilities. In the CRPD this includes (but 
not limited to) persons with long-term mental disorders, and the type of 
impairment must not influence the enjoyment of legal capacity. The selective 

                               
748 The provisions of the Biomedicine Convention may also not be treated as conflicting with 
the CRPD requirements, as explained in section 3.2.3. 
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starting of capacity assessments can be seen as evidence that environmental 
or attitudinal barriers exist towards a patient.  

In sections 3.2.2.2 and 3.3.4 it was shown that systematic, teleological 
interpretation of the CRPD and practice of the CRPD Committee are univocal 
that assessments of decision-making capacity do not have legitimate aim, or 
legitimate effect. The result of capacity assessment in a form of exclusion 
from enjoyment of the rights is directly opposed to the aim of the treaty. 
Therefore the starting of the procedure shall not be seen to be permissible 
within the CRPD. 

Even if the requirements of the CRPD are for some reason disregarded (for 
example, capacity assessment does not result in exclusion from making 
healthcare decisions), capacity assessment constitutes an interference with the 
sphere of private life (or privacy). This status of capacity assessment 
procedures – interference with privacy – is the same within the UN and the 
CoE. Both systems allow consensual and non-consensual assessments to be 
qualified as interference with the right to privacy. The legal classification of 
capacity assessment procedures has not yet been the concern of the UN or the 
CoE treaty bodies. Both legal systems grant protection disregarding whether 
capacity assessment is a medical procedure or a procedure for personal data 
collection.  

The UN and the CoE standards with respect to right to privacy require that 
starting capacity assessment is enshrined in domestic law. The domestic law 
must be sufficiently precise and foreseeable, and protect from arbitrariness. 
This means that the domestic law concerned must regulate when capacity 
assessments can be permitted, must regulate whether capacity assessments can 
be authorised with force, and regulate when a refusal to undergo capacity 
assessment is to be respected, and whether consent is necessary, and so on. In 
the UN the requirement for non-arbitrariness has also been interpreted as 
being that of procedural safeguards concerning the process of beginning 
capacity assessment (which in particular requires seeing a patient in person 
for starting an assessment). It also means that there must be a balance between 
the rights impugned and the aim of the interference. In the practice of the 
HRC, capacity assessment in a specific case was considered to infringe the 
reputation and honour of the person, and the requirement to undergo capacity 
assessment failed to meet the standard of arbitrariness. The CoE treaty bodies 
have so far not provided considerations as to the manner in which capacity 
assessment procedures shall be started. 

The fundamental difference between the CoE and post-CRPD UN 
standards, is the approach of the CRPD that assessments of capacity – as a 
form of interference with privacy – are always arbitrary. They do not have a 
legitimate aim and must not be started. In the CoE starting capacity assessment 
is so far permissible in accordance with the conditions listed above. It is 
possible to conclude that there are no conflicts between the texts of the UN 
and the CoE treaties. In order to eliminate the differences in the interpretation, 



 217

the CoE treaty bodies may interpret starting capacity assessments as not 
having a legitimate aim, or as procedures not permissible in a democratic 
society (as it is prohibited under the UN CRPD). 

3.8.3 To start capacity assessment: discriminatory or not? 
In this section I systematise and compare the UN and the CoE approaches as 
to whether starting capacity assessment procedures with respect to persons 
with mental health difficulties are discriminatory (part of task I.6). The UN 
and the CoE treaties have been interpreted as prohibiting discrimination on 
the grounds of disability or health. The right to freedom from discrimination 
has a varying status in UN and CoE treaties. In some treaties the right has no 
autonomous existence, whereas in others it is a self-standing right. Within the 
UN treaty system, to declare discrimination, unfavourable treatment 
compared with others that have no legitimate aim or produce no legitimate 
effects must occur. Unfavourable treatment is defined as any distinction, 
exclusion or restriction, which has the purpose or effect of impairing or 
nullifying the recognition, enjoyment or exercise of human rights. Distinction 
in the exercise of the right to control personal data compared with that of other 
members of society is a form of differential treatment. The teleological and 
systematic interpretation of the CRPD, and the practice of the CRPD 
Committee, allows for the conclusion that starting capacity assessment does 
not pursue legitimate interests.749 In the CoE, some of the requirements for 
recognising discrimination with respect to providing capacity assessment 
appear to be similar to its UN counterpart. Yet in the practice of the ECtHR750 
a different approach has been taken in assessment of legitimate aim. 
Exclusion, distinction or restriction based on difference in mental capacity is 
considered to be justified by the ECtHR. The CoE treaty bodies treat starting 
the capacity assessment procedures as a means for the individualisation of 
treatment. Capacity assessments in the CoE jurisprudence have a legitimate 
aim and can be necessary. Thus starting capacity assessment in the CoE with 
respect to persons with disabilities or other protected status is not 
discriminatory. Further, the CoE treaty bodies question whether modifications 
or adjustments provided were tailored to the needs of an individual and 
whether the means employed were proportional to the legitimate aim sought. 
In the practice of the Court, the test basically requires the national authorities 
to prove that they have assessed capacity of an individual and limited validity 
of decisions only in those spheres of relations where a person was considered 
to be incapable of deciding (usually through medical expertise).  
                               
749 UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 
October 2013, paras 9.5–9.6. The practice of the ICCPR or the ICESCR treaty bodies on the 
issues of discrimination on the basis of disability is absent so far. 
750 So far the ECtHR is the only CoE treaty body that has adjudicated on disputes about capacity 
assessments. 
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As we saw, there are no conflicts between the norms of the UN and the 
CoE treaties concerning the obligation not to discriminate. The major 
difference, however, is how the requirement of legitimate aim (interest) is 
interpreted in the practice of the CoE bodies and the UN CRPD. The 
systematic and teleological interpretation of the CRPD does not allow for 
viewing starting of the procedure that might lead to invalidation of the 
patient’s decisions as having legitimate interest. The ECtHR can change its 
approach towards legitimacy of the aim due to limited margin of appreciation, 
but so far has not done this. 

3.8.4 Obligation to assess capacity: does it exist? 
In this section I shall systematise and compare whether the obligation to assess 
capacity arises in the UN and the CoE human rights treaties (task I.10).  

The analysis of the positive obligations under the auspices of the UN 
indicates that neither the treaties, nor the subsequent practice of the treaty 
bodies, demand providing capacity assessments. The UN human rights law 
system requires focusing on the wishes and the preferences of a patient when 
providing medical interventions. This means that states should make sure that 
the patient’s wishes and preferences have been interpreted correctly, that 
information has been disclosed in an accessible manner, and that support and 
reasonable accommodation in expressing such wishes has been provided (the 
content of these obligations is explained below). The positive obligations in 
the UN systems are also related to the removal of abuse and undue influence. 
Yet the mentioned requirements do not demand seeing capacity assessment as 
a necessary means for fulfilment of the UN human rights obligations. 
Moreover, the UN treaties do not require protection of life and health at any 
cost. States have to respect the genuine and voluntary wishes of adult patients 
to refuse medical intervention on an equal basis with others, even if such 
refusal is likely to bring about death or serious impairment. 

Requirements of accessibility, reasonable accommodation and support in 
exercising legal capacity are clearly stated in the text of the CRPD, and to 
some extent clarified in the practice of the UN treaty bodies. To provide 
accessibility, reasonable accommodation and support, states must make all 
reasonable efforts to investigate the needs, wishes and preferences of patients 
in general and in specific situations. The investigations must be provided on a 
voluntary basis. According to the CRPD and the ICESCR treaty bodies, based 
on the investigation concerning the needs of patients as diverse groups, states 
must adjust the environment to make it accessible prior to patients’ demands 
on healthcare services. Reasonable accommodation requires an understanding 
needs in the modification of the environment for an individual patient and in 
making the necessary adjustments in accordance with these needs. Reasonable 
accommodation is a means that enables patients to exercise their rights on an 
equal basis with others. The requirement signifies that a domestic system must 
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possess the flexibility to be human rights compliant. Reasonable 
accommodation still has its limits; it should not constitute a disproportionate 
or undue burden for a state. States also have a more active role in seeking 
various means for reasonable accommodation than in the reasonable-and-
objective standard of absence of discrimination. Requirement of providing 
access to support in the exercise of legal capacity is the UN response to the 
differences in mental capacity and difficulties in making various healthcare 
decisions. Importantly, states have an obligation to make support accessible, 
but not to provide it when patients do not want it. Arrangements that substitute 
the wishes and preferences of a person with the best interests in mind are not 
considered to be support. In addition to the mentioned standards for 
compliance, states have the obligation to remove barriers for informal support. 
Among other actions needed is ensuring that support arrangements are 
provided on a genuinely volunteer basis (in particular, without undue 
pressure), and are reversible if a patient so desires. These must be the possible 
subjects of review by a court or other independent authorities. 

In certain circumstances patients are unable to make any decisions at all. In 
situations where known wishes and preferences are absent, the CRPD member 
states are obliged to act in accordance with the best interpretation of the 
patient’s possible wishes and preferences. This means that occasionally 
treatment will be provided without expressed consent. The standard of the best 
interpretation of the wishes and preferences is also applicable in case of a 
conflict with the patient’s wishes and preferences. 

In the ECtHR jurisprudence the emphasis is often on the information about 
the patient’s current mental capabilities rather than the desires or needs to 
receive support or reasonable accommodation. In the case practice of the 
ECtHR concerning protection of the right to life and protection against torture 
and ill-treatment, the Court supported the provision of alleged medically 
necessary treatment despite explicit refusal. The ECtHR does not refute the 
right of “mentally competent” patients to refuse medical treatment. However, 
“reduced” decision-making skills are rather used as a trump card for 
disregarding patient’s wishes. The detailed analysis of conditions for 
compliance with Article 2 on the protection of the right to life is provided in 
section 3.7.1. Most importantly, to demonstrate compliance with Article 2, the 
Court requires receiving evidence that the domestic authorities had made 
efforts to investigate the particular situation of a vulnerable person, possessed 
sufficient powers allowing them to avoid the risk to the right to life and had 
applied the necessary measures to avoid such risks in a proportionate manner. 
Capacity assessments that result in the exclusion of a patient from decision-
making would be considered as being a justified measure for the protection of 
health and life of a patient.  

Do the CoE treaties require assessment capacity for further exclusion from 
decision-making? In the chapter I argue that it is not the requirement, but just 
one of the possible solutions in accordance with the ECHR and the 
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Biomedicine Convention. In its jurisprudence, the Court accepts that states 
exercise discretion with regard to how they prefer to meet their positive 
obligations. The treaty bodies (especially the ECtHR), however, express the 
desirability of capacity assessments in healthcare.  

The analysis in Chapter 3 indicates that the human rights treaties do not 
require assessing mental capacity. Yet in the CoE capacity assessments are 
one of the variants of fulfilling the obligations to protect the right to life. In 
the CRPD, fulfilment of positive obligations through capacity assessments is 
clearly impermissible. Balancing the obligation not to intervene and providing 
protection is performed differently in the case practice of the ECtHR and UN 
treaty bodies. Within the UN system self-determination has the main value 
and obligations of accessibility, support and reasonable accommodation are 
the response to it. Only in cases where the wishes of patients are impossible 
to investigate and in cases of urgent need can treatment be provided without 
consent. The ECtHR case practice is inclined to take a more paternalistic view, 
where the decisions of a patient with difficulties in decision-making can be 
disregarded and treatment provided by force. The ECtHR attempts to narrow 
down the scope of the state’s interference by requiring decision-specific legal 
incapacitation. These fundamental differences in reasoning of the treaty 
bodies send confusing messages to national legal systems, which is disturbing. 
Despite the reasoning of the treaty bodies being different it is not possible to 
state that there are conflicts of norms between the studied treaties of the UN 
and CoE, except for the standards enshrined in the Biomedicine Convention 
and the CRPD.751 As the analysis of the human rights standards is provided for 
further evaluation of the domestic legal orders it is important to highlight the 
fact that the legal systems of England, Russia and Sweden are bound by the 
CRPD, and none of them has ratified the Biomedicine Convention. Absence 
of conflict between the treaties, and setting concrete standards in the CRPD as 
to fulfilment of positive obligations, call for changing the practice of the 
ECtHR and other treaty bodies. Reconsidering standards applied in case 
practice in the light of new demands is a vital need. 
  

                               
751 The Biomedicine Convention explicitly allows capacity assessments and treatment in the 
best interests of patients, but does not oblige states to conduct assessments to invalidate the 
patient’s decisions. 
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Part II Capacity assessments within the 
national legal systems 
 

 
“The struggle for human rights will  
be won or lost at the national level” 

Jack Donnelly 
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Chapter 4 Assessments of capacity to make 
healthcare decisions within English law 

4.1 Introducing the English legal system 
4.1.1 Introductory remarks on the design of the chapter 
This chapter addresses two of the main research questions at national level. 
These questions are when assessment of capacity to refuse – or consent to – 
somatic medical intervention is required and what criteria must be used to 
assess capacity within English law. The English legal system is one of the 
legal systems of the United Kingdom of Great Britain and Northern Ireland 
(hereinafter – the UK).752 As mentioned in section 1.4, while England and 
Wales share the jurisdiction, the dissertation provides an analysis of the legal 
system of England exclusively.753 

As clarified in section 1.7.4, for comparing the national legal orders in Part 
II of the thesis, it was deemed important to address the same questions to each 
of them. Due to this, the structures of the chapters in Part II of the thesis will 
be similar, albeit the structures are not identical. In sections 1.7.1 and 1.7.4 it 
was also explained that the presentation of the domestic legal orders should 
start with an introduction of the accepted hierarchy of sources and the methods 
                               
752 Three different jurisdictions co-exist in the UK: 1) England and Wales – as one jurisdiction; 
2) Scotland, and 3) Northern Ireland. England and Wales share the jurisdiction: the laws of 
England are applicable in Wales; justice is carried out at the same courts or tribunals with some 
exceptions. Bradley, A W, and, Ewing, K D, Constitutional and Administrative Law, pp. 36–
42. 
753 Currently, this division may be seen as being rather artificial. However, despite the fact that 
the majority of English acts are applicable in Wales, the legislation of England and Wales is 
sometimes divergent and some of the regulations exist only on the territory of England or Wales 
(for example, the Mental Health (Wales) Measure 2010; the Mental Health (Regional 
Provision) (Wales) Regulations 2012). England and Wales may use different codes of practice 
(which may influence the way criteria for determining decision-making capacity are seen). 
Pursuant to the Government of Wales Act 2006 and Wales Act 2017 the National Assembly of 
Wales has gained limited powers to legislate. Due to the results of the referendum of 2011 the 
Assembly can make decisions without precursory consultation. This discrepancy between the 
English and Welsh jurisdictions, according to the Welsh Government, will continue its growth. 
From 2011, the question of a distinct jurisdiction for Wales has been actively debated. See e.g. 
Smith, P, Houses of the Welsh Countryside: A Study in Historical Geography, p. 140. Welsh 
Government Consultation – Summary Report, A Separate Legal Jurisdiction for Wales 2013, 
p. 7; Welsh Government, A Separate Legal Jurisdiction for Wales, Wales.gov.uk. 27/3 2012, p. 
5; Stevenson, L, and Huws, C, Researching Welsh Law: What is Unique in Wales? GlobaLex 
2016. 
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of law interpretation. This will be done in section 4.1.2. In sections 4.1.3 and 
4.1.4, guidance as to the legal remedies available and the actors that bear 
responsibility for assessments will be provided.754 In section 4.2 I analyse the 
elements of valid consent to – or refusal of – medical intervention. The main 
purpose of the analysis is to clarify the relations between competence and 
other elements of valid decision under English law. In section 4.3 the question 
as to when the rules for somatic care are not relevant, and where compulsory 
mental interventions shall be provided, is studied (task I.2). Sections 4.4-4.6 
are devoted to the analysis of the criteria for assessing mental capacity to make 
somatic care decisions in English law (task II.4). In section 4.7 the question 
of when the obligation to assess capacity in somatic care arises is investigated 
(task I.3). The legal classification of capacity assessment procedures and the 
legal relevance of refusal or absence of consent to them (tasks I.4, and I.5) are 
also studied. In section 4.8 I reflect upon whether starting capacity 
assessments are discriminatory under English law (task I.6). In section 4.9 the 
findings are synthesised; the English legal regulation is evaluated based on the 
standards of compliance with human rights and consistency with scientific 
knowledge (tasks I.8, I.11, and II.6-8).  

4.1.2 Legal sources and methods of interpretation 
The primary sources of law used within the jurisdiction can be divided into 
categories of legislation, common law, the residual royal prerogative, books 
of authorities, and customs.755 European Union law is also currently 
considered to be a primary source.756 Within the research subject, legislation 
and common law play the most valuable roles, and will be accordingly 
explained in more detail.757 

                               
754 Section 4.1.4 thus addresses the task as to who may assess capacity in English law (task II.5) 
755 Darbyshire, P, and Eddey, K J, Darbyshire on the English Legal System, p. 21; Gillespie, A, 
The English Legal System, p. 22; Owsia, P, Sources of Law under English, French, Islamic and 
Iranian Law – A Comparative Review of Legal Techniques, p. 35. 
756 The UK is a member of the European Union and EU law has been applicable on the territory 
of the UK since the adoption of the European Community Act 1972. As stated in section 1.5, 
the study of European Union law in this thesis is precluded. In June 2016 the UK European 
Union membership referendum took place; a majority of the voters expressed a desire to leave 
the European Union. It is estimated that the UK will leave the European Union in the spring of 
2019. European Council, Council of the European Union, Statement by the European Council 
(Art. 50) on the UK Notification, Consilium 2017. 
757 Customs, the book of authorities and royal prerogative have a rather limited relevance for 
further investigation of the research questions. Even though customs and books of authorities 
have binding force in English law, these sources are but rarely used. To prove the existence of 
custom one has to show that it has existed from time immemorial, making this source of law 
seldom possible to apply in relations arising in capacity assessments in healthcare. As for the 
books of authorities, these are traditionally understood to be books of antiquity and the modern 
books are not considered to represent the source of law, despite the fact that they are referred 
to in decisions of the courts as a part of argumentation. For this research, it is hardly possible 
to use custom or books of authorities as sources of law within this meaning. Ward, R, et al., 
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Historically, legal principles were developed by judges and the legislative 
norms were seen as casuistic (or having a case-oriented nature) and 
scattered.758 Nowadays, it is recognised in theory that legislation prevails over 
judicial decisions.759 The acts enacted by Parliament760 set principles or a 
framework for further judicial or administrative acts.761 As will be seen further 
in the chapter, the issue of mental capacity assessment and mental health 
treatment are regulated by the acts of Parliament.762 

There is no consensus within the jurisdiction on how the statutes are to be 
interpreted.763 Historically, the main method of legal interpretation was literal 
interpretation;764 other methods had secondary functions.765 Nowadays, the 
focus seems to be redirected towards purposive interpretation, which means 
that the intentions of Parliament are becoming increasingly important for the 
interpretation.766 The latter method of interpretation may, for instance, allow 
for the consulting of explanatory notes to an act. However, in practice the 
usage of preparatory works is somewhat debatable.767 English preparatory 
                               
The English Legal System – An Overview, p. 3; Darbyshire, P, and Eddey, K J, Darbyshire on 
the English Legal System, p. 49. As for the royal residual prerogative, the Law Commission has 
expressed its concerns regarding the possibilities of exercising it in questions concerning 
assessment of mental capacity in 1995. I am unaware of such form of exercise of powers within 
the topic of the present study. The Law Commission, Law Com No. 231 ‘Mental Incapacity’, 
Item 9 of the Fourth Programme of Law Reform: Mentally Incapacitated Adults 1995, p. 27, 
para. 2.47. 
758 Zweigert, K, and Kötz, H, An Introduction to Comparative Law, p. 259. 
759 Wild, C, et al., Smith & Keenan’s English Law: Text and Cases, p. 15. 
760 There is no separate parliament in England today. England is the only country in the UK that 
does not have devolved powers (in other words, delegated powers to legislate concerning 
specific issues) and the Parliament of the UK has the authority to legislate in regard to England. 
761 Darbyshire, P, and Eddey, K J, Darbyshire on the English Legal System, p. 28. 
762 Through a historical perspective, the notion ‘legislation’ comprised a broad range of acts 
enacted by different actors (Parliament, government, council). This is due to the fact that 
Parliament was overwhelmed by a number of issues that had to be resolved so it delegated 
powers to different authorities. In particular, Parliament may delegate its powers to the 
Government (enacting Orders in Council), the ministers (establishing Regulations) and the local 
authorities or public bodies (creating byelaws), which create secondary legislation. Bailey, S 
H, Taylor, N W, and Ching, J P L, Smith, Bailey and Gunn on the Modern English Legal System, 
pp. 291–293; Darbyshire, P, and Eddey, K J, Darbyshire on the English Legal System, pp. 26–
27. 
763 Graham, R N, A Unified Theory of Statutory Interpretation, pp. 91–92. 
764 By literal interpretation, I mean the methods developed by the judiciary called the literal rule 
and the golden rule. The literal rule means that a literal wording of the norm, and the 
grammatical meaning should be used for the interpretation. The interpreters should also assume 
that the meanings of the words did not change after enacting the statute. The golden rule is 
characterised as an extension of the literal rule. The golden rule means that if the plain meaning 
leads to absurd results it allows the judges to select the other meaning that is not absurd. For 
this method, the interpreter should study the act as a whole and attempt to select the meaning 
that is closer to the legislator’s intention. Wild, C, et al., Smith & Keenan’s English Law: Text 
and Cases, p. 39. 
765 Gillespie, A, The English Legal System, pp. 39–40. 
766 Ibid, pp. 36 ff.; Wild, C, et al., Smith & Keenan’s English Law: Text and Cases, p. 42. 
767 Munday, R, Interpretation of Legislation in England: The Expanding Quest for 
Parliamentary Intention, pp. 772 ff.; Gillespie, A, The English Legal System, p. 44. 
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works are not valued much; the preparatory materials do not provide an 
explanation of the purposes of enacting each norm of the act.768 In the chapter, 
I use the literal interpretation as the main method of law interpretation. I 
occasionally consult the explanatory reports; however, I draw conclusions 
from this source with care. Other sources, for example, academic literature, 
the Law Commission reports, and even case law from other jurisdictions,769 
are also occasionally used to interpret statutes. These sources are classified as 
secondary sources, and are accordingly used in this chapter.  

International treaties that the UK has ratified are not regarded as being a 
part of its domestic legislation. In order to make an international treaty 
available for people at a domestic level, Parliament needs to implement or 
otherwise transform a treaty into the national law.770 The English legal system 
recognises the special status of the European Union law and the ECHR. 
According to the Human Rights Act 1998 (hereinafter – the HRA 1998), the 
provisions of the ECHR and some of the Protocols received the same status as 
a national act. The HRA 1998 does not allow for pronouncing acts 
contradicting the HRA 1998 as being void; however, it is possible to declare 
incompatibility between the HRA 1998 and other acts.771 Thus the HRA 1998 
cannot be seen to be an act with supreme effect. However, one of the important 
implications of the ECHR’s implementation is that the Convention should be 
valued as an interpretative tool within the English legal system.772 In other 
words, the primary sources of law should be interpreted in a way that leads to 
conformity with the ECHR.773 This allows the courts to “read in words which 
change the meaning of the enacted legislation”.774 The principle described is 
also referred to as the interpretative approach.775 However, the principle of 
Parliamentary sovereignty remains intact by the HRA 1998, and allows 
Parliament to adopt legislation incompliant with the ECHR.776  

Historically, legal principles were developed by judges.777 Though the 
legislation generally has a higher legal force than judicial precedents, the 
judge-made law matters much more than within other systems studied in this 

                               
768 Cameron, I, Det förenade kungariket, p. 194. 
769 In the Practice Direction on the Citation of Authorities to the courts, it was stated that 
citations of the case law from another jurisdiction may be valuable if it is relevant and might 
supplement existing sources. Though the mentioned Practice Direction was substituted with a 
new one that does not acknowledge the value of the decisions of other common law courts, 
these ancillary sources are occasionally considered in the practice of the courts. Lord Chief 
Justice of England and Wales, Practice Direction on the Citation of Authorities 2011, para. 9.1. 
770 Aust, A, Handbook of International Law, p. 13. 
771 Human Rights Act 1998 Section 4; Wild, C, et al., Smith & Keenan’s English Law: Text and 
Cases, p. 16. 
772 Human Rights Act 1998 Section 3. 
773 Wild, C, et al., Smith & Keenan’s English Law: Text and Cases, p. 40. 
774 Ghaidan v Godin-Mendoza [2004] UKHL 30, para. 32. 
775 Gillespie, A, The English Legal System, p. 36. 
776 Hiebert, J L, and Kelly, J B, Parliamentary Bills of Rights, p. 258. 
777 Zweigert, K, and Kötz, H, An Introduction to Comparative Law, p. 259. 
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thesis. At present, the judges of the higher courts have a right to “legislate” 
and to hear any matter under the so-called inherent jurisdiction. If the 
legislator has not directly limited the ability of a higher court to act or has not 
granted an exclusive right to review a matter to another authority, then a higher 
court may hear such matter under inherent jurisdiction.778 In Re F (Mental 
Patient: Sterilization) the judge explained the significance of the inherent 
jurisdiction:  

It is because the common law is the great safety net which lies behind all statute 
law, and is capable of filling gaps left by that law, if and insofar as those gaps 
have to be filled in the interests of society as a whole. This process of using the 
common law to fill the gaps is one of the most important duties of the judges.779 

The citation of Lord Donaldson of Lymington indicates an interesting role of 
the judiciary; even if Parliament were to decide to regulate a concrete issue in 
a certain way, if there are certain gaps, the courts are empowered to fill the 
gaps to ensure the protection of the particular rights. Hence, despite dramatic 
changes in the role of legislation within the English legal system, case law still 
plays an invaluable part. However, the regulator-like role of the judiciary may 
be employed only if the legislation has left the issue to the discretion of the 
judiciary.  

Not every court decision may become a legal precedent. Whether the 
decision may be a precedent depends on the place of a court within the system. 
Generally, the lowest courts (the courts of first instance) are not able to make 
a precedent, but this rule is not always accurate and some clarification is 
required. The decisions of the High Court780 have binding force over the courts 
of lower instance and have persuasive force for the judges of the High Court.781 
In this dissertation references are often given to decisions of the Court of 
Protection (hereinafter – the CoP), which is a first-instance court in cases 
concerning declarations of incapacity under the Mental Capacity Act 2005 
(hereinafter – the MCA).782 According to Section 47 of the MCA, the Court of 
Protection has the same powers as the High Court; hence, a decision of the 
Court of Protection may become a precedent.  

There are two types of precedent: binding and persuasive. A binding 
precedent is a precedent made by the judge of the court that stands higher in 
the hierarchy within the same system. A persuasive precedent is a decision 

                               
778 Szerletics, A, Vulnerable Adults and the Inherent Jurisdiction of the High Court: Internal 
Briefing Document, Essex Autonomy Project 7/9 2011. 
779 Re F (Mental patient sterilisation) [1990] 2 AC 1. 
780 The High Court is a different institution from the Supreme Court. The High Court most often 
hears cases as the court of the first instance for England and Wales, whereas the Supreme Court 
usually acts as a final appellate court for all the jurisdictions of the UK. 
781 Darbyshire, P, and Eddey, K J, Darbyshire on the English Legal System, pp. 22 and 44. 
782 The structure of the court and powers of the court are discussed in section 4.1.3 of this 
dissertation. A general overview of the MCA is provided in section 4.2.3. 
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that has a non-binding force; for example, because the court that made it stands 
in a different judiciary or the principle of application of law was laid down by 
the dissenting opinion of a court. In the latter case, applying the principle is at 
the judge’s discretion.783 In this dissertation, the example of persuasive 
precedent might be set up – for example, by the Family Division of the High 
Court, or the previously mentioned CoP. 

Another instrument used for interpreting English law is so-called statutory 
guidance. In this thesis the MCA Code of Practice has the utmost importance 
and will therefore be studied in detail. References are also given to the Mental 
Health Act Code of Practice. The need for creating these codes is specifically 
laid down in the legislation.784 Section 42 of the MCA imposes a duty for 
professionals to “have regard” for the Code. The MCA also establishes that 
failure to comply with the Code should be taken into consideration in civil and 
criminal proceedings.785 The application of the MCA Code of Practice has not 
yet been the subject of judicial review, but the question concerning the status 
of the Mental Health Act 1983 Code of Practice for England (hereinafter MHA 
Code of Practice)786 was discussed by the House of Lords in R (Munjaz) v 
Mersey Care NHS Trust.787 In this case, Mersey Care NHS Trust – a healthcare 
provider – issued its own guidance. This guidance established longer terms of 
review by nurses and doctors than that followed from the MHA Code of 
Practice. The House of Lords held that the provisions of the Code of Practice 
did not have a binding force and that parties might well be able to depart from 
the norms of the Code; however, and this is extremely important to note, these 
provisions might be overridden only if there were “cogent reasons” to do so. 
Burden of proof in such a case lies with the healthcare provider.788 Similar 
conclusions can be drawn as to the value of the MCA Code of Practice as a 
legal source. 

4.1.3 Available possibilities for complaints about capacity 
The judicial system of England, due to historical reasons, encompasses a 
number of courts and tribunals with different functions. The question 
concerning capacity of a party may arise in many kinds of proceedings. This 
                               
783 The decision of a higher court may contain ratio decidendi – the principle, which was laid 
down by the case while obiter dictum – something said about other things (fact or law). Ratio 
decidendi is a binding principle for other judges and obiter dictum does not have a binding 
force, but should be taken into consideration. Ration decidendi is usually elicited in the process 
of interpretation. McLeod, T I, Legal Method, pp. 142, 145 and 153; Bailey, S H, Taylor, N W, 
and Ching, J P L, Smith, Bailey and Gunn on the Modern English Legal System, p. 512; 
Darbyshire, P, and Eddey, K J, Darbyshire on the English Legal System, p. 45. 
784 Mental Capacity Act 2005 Sections 42–43. 
785 Mental Capacity Act 2005 Sections 42–43. 
786 The MCA Code of Practice has the same status as the MHA Code of Practice. 
787 Munjaz, R (on the application of) v Mersey Care NHS Trust [2005] All ER (D) 139. 
788 Munjaz, R (on the application of) v Mersey Care NHS Trust [2005] All ER (D) 139, paras 
99 and 108. 
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section centres mainly on the functions of the CoP. However, the need to 
evaluate capacity may also occur in the practice of other courts; in particular, 
if capacity to litigate is assessed in other types of trials.  

The CoP, which began functioning in October 2007, is a judicial body 
hearing cases concerning the evaluation of capacity to make healthcare 
decisions on the part of adult patients.789 The CoP is the actor that evaluates 
capacity in cases of serious medical treatment,790 and in cases of disagreement 
concerning capacity or whether a particular treatment is in the best interests 
of the patient.791 Evaluation of the capacity to make decisions is usually made 
in the form of a declaration,792 but the CoP may also assess capacity and make 
a decision about treatment on the patient’s behalf or appoint a person who will 
make a decision on the patient’s behalf.793 Patients, medical practitioners, local 
authorities or family members may bring about a capacity assessment 
procedure in the CoP for the purposes of declaring capacity, incapacity, or to 
establish that their assessment was correct and their actions were lawful.794 As 
can be seen from the title, the declarations of the CoP have only a so-called 
declaratory effect, meaning that they do not change the legal relations; a 
declaration cannot make an unlawful act lawful, or vice versa.795  

The CoP is the court of first instance and has the powers of the High 
Court.796 According to the MCA, which established the court, the CoP is 

                               
789 The Court was established by the Mental Capacity Act 2005. An office of the High Court 
was previously entitled the Court of Protection, and used to function before adoption of the act. 
However, the jurisdiction of the office of the High Court comprised property and affair issues, 
and the questions concerning capacity to consent to medical treatment were adjudicated by the 
High Court as inherent jurisdiction. Explanatory Notes to the Mental Capacity Act 2005, para. 
8; Law Commission, Report No. 231 ‘Mental Incapacity’ Summary of Recommendations 1995, 
p. 9, para. 2.9; Szerletics, A, The Court of Protection, Essex Autonomy Project 2011, p. 2. 
790 According to the Practice Direction 9E, what is meant by serious medical treatment is that 
of withholding or withdrawing treatment that might involve serious consequences (such as 
long-lasting pain, or other side effects, injury, distress or death), when it is unclear which 
treatment is better as the outcomes are similar, or when in doubt whether the harm and benefits 
of treatment outweigh the harm and benefits from not having it. The CoP hears cases about 
withholding or withdrawing artificial treatment for patients who are in a permanent vegetative 
state; need non-therapeutic sterilisation and are incompetent to decide; cases on donation of 
organs or bone marrow by an incompetent patient to another person; or where there is 
disagreement on whether treatment would be in the best interests of the patient. Court of 
Protection, Court of Protection Practice Direction 9E: Applications Relating to Serious Medical 
Treatment, paras 3–4; Department for Constitutional Affairs, The Mental Capacity Act 2005 
Code of Practice 2007, para. 6.18. 
791 Court of Protection, Court of Protection Practice Direction 9E: Applications Relating to 
Serious Medical Treatment, para. 5; Department for Constitutional Affairs, The Mental 
Capacity Act 2005 Code of Practice 2007, paras 8.17–8.28. 
792 Mental Capacity Act 2005 Section 15; see also MN (Adult) [2015] EWCA Civ 411 para. 
89. 
793 Mental Capacity Act 2005 Section 16. 
794 Series, L, The Mental Capacity Act 2005 and the Institutional Domination of People with 
Learning Disabilities, pp. 98–102. 
795 Allen, N, Care and Treatment of Those Lacking Decision-Making Capacity, p. 521. 
796 Mental Capacity Act 2005 Section 45. 
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entitled to issue rules for hearing and practice directions.797 These documents 
may affect the various procedural rights of the parties to the hearing. Decisions 
of the CoP may be used as persuasive precedents by the CoP itself or by courts 
of higher instance. Despite the possibility of using the CoP’s decisions as a 
source of law, they are not always accessible. Transparency in the proceedings 
is a sensitive issue that necessitates achieving a balance between the public 
interest of transparency and the privacy of persons in vulnerable situations.798 
This is one of the reasons why not all the decisions of the CoP are reported.799  

Appeals to the decisions of the CoP should be sent to the Court of Appeal. 
The highest branch in this system is the Supreme Court of the UK, and before 
2009 the functions of the Supreme Court rested with the House of Lords. 

In some cases, for instance, those relating to capacity of underage patients 
or compulsory mental health treatment, other courts may make judgments 
related to medical interventions. The Mental Health tribunals are not directly 

                               
The judges of the CoP were originally chosen from personnel of the Family Division of the 
High Court. This fact received various assessments from the academic community. Some legal 
scholars argued that judges of the Family Division were dealing with capacity issues before the 
establishing of the Court of Protection and were therefore more competent. Others believe that 
this choice made the practice of the Court of Protection more paternalistic than it was intended 
to be, since judges of the Family Division were used to dealing with children’s cases. As the 
President of the Family Division of the High Court simultaneously serves as the President of 
the CoP his directions are applicable for both the Family Division and the Court of Protection; 
see e.g. Bartlett, P, Blackstone’s Guide to the Mental Capacity Act 2005, p. 3; Hewson, B, 
Treating Adults Like Children, Spiked 20/6 2012. 
797 Mental Capacity Act 2005 Sections 51–52. Court of Practice Rules 2007 came into force on 
1 October 2007 (and are currently applicable for adjudication in the Court). 
798 This state of “secrecy” of the court has been highlighted and criticised by the UK mass media 
and legal scholars. The general rule is that the decisions of the Court of Protection are heard in 
private. The rule is reversed in cases of serious medical intervention. As for the other cases, the 
general presumption is that they should be heard in private. However, there is an intense 
discussion to reverse this presumption. The CoP’s pilot Practice Direction reversed the 
presumption from January 2016; Series, L, et al., Transparency in the Court of Protection. 
Report on a Roundtable, pp. 7 ff.; Hill, A, The Court of Protection: Defender of the Vulnerable 
or Shadowy and Unjust?, The Guardian 6/11 2011; Hill, A, Court of Protection Should Be Open 
to Public Scrutiny, Says Leading Judge, The Guardian 6/11 2011; Series, L, ‘Secrecy’ in the 
Court of Protection, The Bureau of Investigative Journalism 16/10 2012. 
799 One of the solutions to the problem of “secrecy” was to introduce the British and Irish Legal 
Information Institute database (hereinafter referred to as BAILII). However, for now the 
database contains quite a few decisions, but not all of them. One of the reasons for this is that 
some of the judgements are given orally and shorthand writers own intellectual property rights 
in relation to such decisions. BAILII, however, is not able to purchase such decisions. Holmes, 
N, Free Case Law – An Overview, Binary Law, July 2010. Series points out that the Court of 
Protection and the courts of higher instance sometimes refer to the unreported cases which may 
complicate finding applicable law for this research and for the protection of patients’ rights. 
The Mental Health Law Online web-site <http://www.mentalhealthlaw.co.uk> contains a 
greater list of decisions from the High Court, including the Court of Protection because persons 
who have decisions upload the information themselves. Despite this fact, the list of decisions is 
not exhaustive. In this thesis, I primarily use the decisions published on both BAILII and the 
Mental Health Law Online. I also use the Westlaw database, though some of the decisions 
contain no numbered paragraphs; sometimes this database only provides extracts from the 
decisions.  
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required to evaluate capacity800 but adjudicate on the question of compulsory 
hospitalisation and the treatment of patients pursuant to the Mental Health Act 
2007. As will be seen later, the issues of compulsory hospitalisation may to 
some extent be connected to the question of when capacity assessment 
becomes relevant (see section 4.3). The Family Division of the High Court 
may adjudicate on all issues concerning mental capacity of the underage, even 
in cases where the MCA is directly applicable.801 As the focus group of this 
dissertation includes only persons over the age 18, the in-depth study of the 
judicial practice in relation to children is therefore precluded.802 The relevance 
of this category will be decided on a case-by-case basis. 

The courts (and tribunals) mentioned here are traditionally the main actors 
within the system; however, there are other possibilities available for 
submitting complaints regarding the quality of medical service, which may 
include decisions on the invalidation of a patient’s decision, treatment without 
consent, or reluctance to administer treatment due to mental incapacity. In 
particular, complaints concerning the healthcare service provided may be 
submitted to bodies such as the Care Quality Commission, the National Health 
Service (England), local authorities or the healthcare provider itself, the 
Parliamentary and Health Service Ombudsman, and the coroner service.803 
These mechanisms need not be discussed in detail for the following discussion 
as they have only secondary functions and are not traditionally valued as 
sources of law.  

4.1.4 Capacity assessors in the English healthcare system  
To describe the actors who evaluate capacity to make healthcare decisions 
(task I.5) it is useful to place the assessors into three categories, depending on 
the type of decision in question. These categories are day-to-day decisions, 
healthcare decisions of a more complex nature, and the most complex 
decisions concerning serious medical treatment.  

                               
800 The Mental Health tribunals are state institutions or “administrative tribunals”. 
Administrative tribunals carry out adjudication as part of the administration. One should 
distinguish their function from so-called “domestic tribunals” – non-state institutions. Bailey, 
S H, Taylor, N W, and Ching, J P L, Smith, Bailey and Gunn on the Modern English Legal 
System, p. 48. 
801 If a child is between 16 and 18 years the decision concerning their capacity is usually made 
by the Family Division of the High Court, but these patients are subjects of the MCA. A decision 
can also be made by the Court of Protection. 
802 See section 1.5. 
803 National Health Service, England and Social Care, England, The Local Authority Social 
Services and National Health Service Complaints (England) Regulations 2009, No. 309, 
Regulation 6; Coroners and Justice Act 2009 Section 1. Note also, that it has been proposed to 
create a body with overall responsibility for implementation of the Mental Capacity Act 2005. 
So far there are no plans for the body to have control functions or to be able to inspect how 
others provide capacity assessments. House of Lords Select Committee on the Mental Capacity 
Act 2005, Mental Capacity Act 2005: Post-Legislative Scrutiny 2014, p. 9, paras 10–14. 
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Functions of a capacity assessor for day-to-day decisions, such as taking a 
pill, may lie with the people who are taking care of the person at a specific 
time.804 Social workers, relatives or nursing assistants, who do not necessarily 
have the knowledge or practical experience in capacity assessment, may 
exercise these functions.805 The law does not require documenting capacity 
assessment for day-to-day decisions. The only requirements for this category 
are proving “reasonable beliefs” that a person lacks capacity and that 
“reasonable steps” to assess capacity (and deciding in the patient’s best 
interests) were made.806 So far there have not been any reported cases where 
results of capacity assessment by non-professional subjects have been 
disputed.  

Medical professionals provide capacity assessments for more serious 
healthcare decisions or when a person is making the kind of decisions as an 
in-patient. Notably, medical services in England may be provided both by 
private and public healthcare providers.807 The procedure of capacity 
assessment does not depend on the form of ownership. If a treatment is offered 
by physicians or other medical professionals, he or she shall assess the 
patient’s capacity.808 Medical professionals have to demonstrate a higher level 
of knowledge in this sphere and are required to undertake a fuller procedure.809 
In more complicated cases, practitioners are required to invite specialists in 
specific spheres (a psychiatrist, a psychologist, a speech therapist, and so on); 

                               
804 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.38. 
805 Legal instruments do not define what day-to-day decisions are. For instance, taking 
medicine, which was or was not prescribed by a doctor, may be the kind of decision that a 
related person can make. The results of a capacity assessment may have quite a significant 
influence on the life of a patient. In A Primary Care Trust v P & Ors the question concerning 
capacity assessment by a relative was not directly raised, but due to a foster mother’s 
recommendations medication was withdrawn. The foster mother’s action could be seen as her 
interpretation of the best interests of the patient who did not have mental capacity, but this 
argument was not raised in the proceedings. Withdrawal of medication caused significant harm 
to the health of the patient. The question concerning capacity assessment by a relative was not 
raised directly in this case; however, this example illustrates the possible risks of such an 
assessment. A Primary Care Trust v P & Ors [2009] EW Misc 10 (EWCOP), paras 16 ff. 
806 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, paras 4.39 and 4.44. 
807 Newdick, C, Promoting Access and Equity in Health: Assessing the National Health Service 
in England, p. 109. 
808 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, paras 4.38 and 4.40. 
In practice, assessments are often conducted by a team of medical professionals. Series, L, The 
Mental Capacity Act 2005 and the Institutional Domination of People with Learning 
Disabilities, p. 106. 
809 There are no specific requirements concerning training for capacity assessors. Evans, K, 
Warner, J, and Jackson, E, How Much Do Emergency Healthcare Workers Know about 
Capacity and Consent?, p. 391; see also Raymont, V, et al., Prevalence of Mental Incapacity 
in Medical Inpatients and Associated Risk Factors: Cross-Sectional Study, pp. 1421–1427; 
House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 2005: 
Post-Legislative Scrutiny 2014, p. 60, para. 141. 
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however, the doctor who initiates the assessment remains the main assessor 
and may or may not act on the advice of other specialists. In some cases 
creating a multi-disciplinary team is deemed appropriate.810 

The responsibility for care and capacity assessment procedures provided 
by hospitals also lies with the managing bodies. These can be an NHS body 
or a local authority board that is responsible for care in a particular area.811 For 
private hospitals, clinics, care homes, and so on, the individual who is 
registered under Part 2 of the Care Standards Act will be responsible for 
medical services.812  

For the most serious decisions the CoP as the court of first instance, 
introduced in section 4.1.3, performs the functions of capacity assessor for 
adult patients.  

After presenting the system of legal sources and introducing the possible 
capacity assessors in healthcare we will now turn to the English regulatory 
framework on somatic care decisions. 

4.2 Competent consent to – or refusal of – treatment 
4.2.1 General remarks 
In section 4.2 the elements of valid consent to – or refusal of – medical 
intervention will be studied in order to clarify the relations between 
competence and other elements of a valid decision and to answer the question 
of whether capacity assessment is relevant for decisions about somatic care in 
English law (task I.1). In section 4.2.1 the concept of valid consent or refusal 
in English law is introduced. In the sections that follow the informed and 
competent elements of valid consent or refusal are analysed. 

For a long time the English legal system prohibited touching, or other forms 
of physical contact with a person, without consent.813 Physical contact without 
consent was seen as evoking questions about assault or battery, which can give 
rise to civil (tort) and criminal liability. English legal scholars consider these 

                               
810 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, paras 4.45 and 4.61. 
811 Health and Social Care Act 2012 Sections 12, 13 and 22. 
812 Bartlett, P, Blackstone’s Guide to the Mental Capacity Act 2005, p. 98. 
813 As Lock and Pattinson note, the rules designed for fist and sword battles are the framework 
from which the consent or refusal requirements were developed. Lock, D, Consent to 
Treatment: The Competent Patient, p. 441; Pattinson, S D, Medical Law and Ethics, p. 113. 
Admittedly, “physical conduct which is generally accepted in the ordinary conduct of the daily 
life” should not lead to criminal responsibility. The notion, however, seems to be understood in 
a narrow sense and does not include medical interventions. In Collins v Wilcock, being held by 
the arm by a policewoman was not considered to fall within socially adequate conduct. Collins 
v Wilcock [1984] 3 All ER 374, p. 376; Herring, J, Medical Law and Ethics, p. 173. 
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areas of law as being at the roots of the concept of valid consent or refusal.814 
In this brief historical discourse, the aim of valid consent to medical 
intervention can be seen: a person decides who should touch his or her body 
(and how) – which is how the aim of valid consent or refusal was identified in 
section 2.2.2. More recently, after the HRA 1998 came into force, the 
provisions of the ECHR, in particular about the right of respect for private life, 
are shaping the understanding of valid consent or refusal.815 

The requirements for valid consent to – or refusal of – treatment were 
mainly developed by common law.816 Case law and doctrine accentuate the 
relevance of the same approach towards the elements of valid consent as 
described in section 1.2 of the thesis. These elements are: a) consent must be 
based on the disclosed information about medical procedures; b) a person who 
decides must act voluntarily; c) consent or refusal can only be given by a 
competent person.817 English law generally sets down no requirements 
concerning the form of valid consent or refusal; it can be given orally, in 
writing, or even implicitly.818 

The fact that a patient wants a certain medical intervention does not mean 
that a physician has a duty to provide it. Treatment may be provided only if a 
doctor believes that it may be needed.819 Certain types of intervention resulting 
in death are prohibited. In accordance with Section 2 Suicide Act 1961, aiding 

                               
814 Jackson, E, Medical Law: Text, Cases, and Materials, p. 235; Lock, D, Consent to 
Treatment: The Competent Patient, pp. 439 and 441; McHale, J V, Consent to Treatment: The 
Competent Patient, p. 421. One of the first examples from the case practice about valid consent 
dates back to 1767. See Slater v Baker & Stapleton 95 Eng. 860, 2 Wils. KB 359 (1767). 
815 Lock, D, Consent to Treatment: The Competent Patient, p. 440; McHale, J V, Consent to 
Treatment: The Competent Patient, p. 420. There are a number of judgments where the courts 
have provided their interpretation of the ECHR in healthcare. See e.g. Re E (Medical treatment: 
Anorexia) (Rev 1) [2012] EWCOP 1639, paras 124–127. 
816 So far, none of the English statutes directly requires obtaining consent to medical 
intervention. Nevertheless, as will be seen later, certain statutory regulations in some of the 
elements of valid consent or refusal exist. This mainly concerns competence as an element of a 
valid decision. See sections 4.2.3 and 4.2.4. 
817 Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116; McHale, J V, Consent to 
Treatment: The Competent Patient, p. 422; Medical Protection Society Limited, An MPS Guide 
Consent to Medical Treatment in the UK, Medicalprotection.org 2011, p. 3; Pattinson, S D, 
Medical Law and Ethics, p. 118; Herring, J, Medical Law and Ethics, p. 154. The general rule 
is that it is the patient who bears the burden of proof of lacking valid consent. Freeman v Home 
Office (No 2) [1984] 1 QB 524. Herring explains that the burden of proof is not quite clear and 
it may be also healthcare professionals who bear the burden of proof. Herring, J, Medical Law 
and Ethics, pp. 153–154. 
818 There are some exceptions from this rule, such as consent to fertility treatment. Pattinson, S 
D, Medical Law and Ethics, p. 118; Jackson, E, Medical Law: Text, Cases, and Materials, pp. 
237–238.  
819 Re J (A Minor) (Child in Care: Medical Treatment) [1992] 3 W.L.R. 507; Lock, D, Consent 
to Treatment: The Competent Patient, p. 442. 
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suicide is a punishable crime.820 Withdrawal of life-sustaining medical 
treatment is not considered to be assisted suicide.821  

In the following section the requirements for information disclosure will be 
analysed. 

4.2.2 Information disclosure prior to consent or refusal 
The extent of information that a patient needs to provide a valid consent or 
refusal has not been laid down in the statutory law. However, the General 
Medical Council (hereinafter – the GMC) Guidance “Consent: Patients and 
doctors making decisions together” clarifies the position that doctors should 
provide the following information prior to any medical intervention:822 

(a) the diagnosis and prognosis; 
(b) any uncertainties about the diagnosis or prognosis, including options 

for further investigations; 
(c) options for treating or managing the condition, including the option not 

to treat; 
(d) the purpose of any proposed investigation or treatment and what it will 

involve; 
(e) the potential benefits, risks and burdens, and the likelihood of success, 

for each option; this should include information, if available, about whether 
the benefits or risks are affected by which organisation or doctor is chosen to 
provide care; 

(f) whether a proposed investigation or treatment is part of a research 
programme or is an innovative treatment designed specifically for their benefit; 

(g) the people who will be mainly responsible for and involved in their care, 
what their roles are, and to what extent students may be involved; 

(h) their right to refuse to take part in teaching or research; 
(i) their right to seek a second opinion; 
(j) any bills they will have to pay; 
(k) any conflicts of interest that you, or your organisation, may have; 

                               
820 Suicide Act 1961 Section 2. The issue of assisted suicide was addressed, in particular, in 
Conway, R (On the Application Of) v The Secretary of State for Justice (Rev 1) [2017] EWHC 
2447; Nicklinson & Anor, R (on the application of) (Rev 1) [2014] UKSC 38; Prudy, R (on the 
application of) v Director of Public Prosecutions & Ors [2009] EWCA Civ 92; Pretty, R (on 
the application of) v Director of Public Prosecutions and Secretary of State for the Home 
Department [2001] UKHL 61. For more detailed discussion on the meaning of assisted suicide 
in England and problems of interpreting the notion, see Jackson, E, Medical Law: Text, Cases, 
and Materials, pp. 914 ff. 
See also Assisted Dying Bill 2015. 
821 See e.g. O, Re (Withdrawal of Medical Treatment) [2016] EWCOP 24, paras 14–17. 
See also the discussion about treatment that is likely to bring about death in the BBC Radio 4, 
Treating a Jehovah’s Witness: Inside the Ethics Committee, BBC 2017. 
822 The GMC is an independent organisation that decides on the standards that medical doctors 
need to follow. Clearly, the GMC is not a legislative body or the court, and its guidance can be 
viewed rather as a soft law instrument. However, the Guidance provides information about the 
acceptable standards of medical practice and is therefore applied in the courts when making 
decisions. See e.g. Montgomery v Lanarkshire Health Board [2015] UKSC 11, para. 78. 
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(l) any treatments that you believe have greater potential benefit for the 
patient than those you or your organisation can offer.823 

The citation provided here does not list all the requirements. In addition, the 
guidance recommends medical staff to provide full information about all 
possible serious side effects and complications, even if the likelihood of the 
consequences occurring is very small.824 The citation of the guidance shows 
that prior to consenting to any medical treatment doctors should disclose 
information about a very broad range of different issues.825 The amount of 
information may lead to informational overload and confuse a patient.826  

For a long time the standard of disclosure was a so-called “reasonable 
doctor standard”.827 This standard requires questioning what information an 
“ordinary” doctor, as a medical professional, would disclose to a patient. A 
breach of duty could be declared if a doctor in the case did not disclose the 
information that an “ordinary” doctor would provide. In 2015, the Supreme 
Court considered that the standard of information disclosure should be altered. 
In Montgomery v Lanarkshire Health Board, the Court emphasised that the 
changes in international human rights law and culture necessitated the 
adoption of a reasonable patient standard of disclosure.828 This standard means 
that in order to meet the disclosure requirements, healthcare professionals 
must ask themselves whether a reasonable patient in such a situation is likely 
to be interested in certain information. The test also demands questioning 
whether the doctors concerned are reasonably aware of the specificity of the 
patient’s situation. Doctors are obliged to make sure that they provide the 
individualised information that a patient needs.829 The changes in the standard 
of information disclosure require a more active role from healthcare 

                               
823 General Medical Council, Consent: Patients and Doctors Making Decisions Together 2008, 
para. 9. 
824 General Medical Council, Consent: Patients and Doctors Making Decisions Together 2008, 
para. 32. 
825 It should also be mentioned that before adoption of the GMC Guidance and according to the 
Sidaway v Board of Governors of the Bethlem Royal Hospital Governors, English law applied 
a different principle, according to which the doctrine of full disclosure of all material risks was 
rejected and physicians were obliged to provide only information to enable the patient to make 
a rational decision. Sidaway v Bethlem Royal Hospital and the Maudesley Hospital Health 
Authority and Others (Respondents) [1985] AC 871. 
826 See discussion in section 2.3.3.2 concerning the problems that may occur when persons are 
provided with information that they cannot use. Tversky, A, and Kahneman, D, Judgment under 
Uncertainty: Heuristics and Biases, pp. 1125–1126 and 1130; see also Politi, M C, Han, P K J, 
and Col, N F, Communicating the Uncertainty of Harms and Benefits of Medical Interventions, 
pp. 683–684; Mishra, P K, et al., Informed Consent in Cardiac Surgery: Is It Truly Informed?, 
p. 679. 
827 Sidaway v Bethlem Royal Hospital and the Maudesley Hospital Health Authority and Others 
(Respondents) [1985] UKHL 1. 
828 Montgomery v Lanarkshire Health Board [2015] UKSC 11, paras 80–82. 
829 Montgomery v Lanarkshire Health Board [2015] UKSC 11, paras 81–83 and 87; see also 
Turton, G, Informed Consent to Medical Treatment Post-Montgomery: Causation and 
Coincidence, pp. 4–8 
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practitioners in finding out the interests of the patient.830 Even so, it is 
important to remember that it is the healthcare practitioner who originally 
determines what information is required for a specific patient. 

The long list of information cited earlier in this section does not answer the 
question of how detailed every item in the list should be. In Montgomery v 
Lanarkshire Health Board described earlier, the Supreme Court emphasised 
that the role of healthcare staff should not be viewed as “bombarding the 
patient with technical information”, but as that of establishing dialogue. 
However, how much information is enough is hard to answer.831 The question 
of how detailed the disclosure should be was considered in Davis v Barking, 
Havering and Brentwood HA. In this case, the claimant had a minor 
gynaecological problem and was orally informed that general anaesthesia 
would take place; however, the informed consent form that was offered to her 
and signed by her stated that general, local and other anaesthetics may be 
performed. During the operation the patient received caudal local anaesthetic. 
As a result she temporarily lost sensitivity in the pelvic limb and control over 
her bladder. The court rejected the patient’s claim that she had not consented 
to caudal anaesthesia. According to the court, consent was given in “broad 
terms” and the patient had understood that she had agreed to anaesthesia. The 
caudal block was part of anaesthesia “parcel”. Therefore the consent was valid 
and considered to be informed, even if it was provided in broad terms.832 The 
use of the concept “broad terms” can have various consequences. On the one 
hand it can be extremely helpful to overcome “overloading” with information. 
On the other hand it makes consent less informed and important information 
for a patient (in particular, as required in Montgomery v Lanarkshire Health 
Board) can simply be omitted. The concept of broad consent provides a great 
degree of discretion to medical professionals.833 

The previous discussion indicates that the current standard of disclosure 
concentrates on the patient’s needs. The focus of the informational disclosure 
on patients also means that it is the patients who should be in control of the 
information they would like to receive from doctors. The common law has not 
discussed the issue of the patient’s refusal of medical information to any great 
degree. The patient’s freedom to refuse receiving medical information was 
indirectly supported in Montgomery v Lanarkshire Health Board, which was 
discussed earlier. According to the decisions, doctors are not obliged to 

                               
830 On whether the changes have de facto taken place, see McKinnon, C, et al., Surgical Consent 
Practice in the UK Following the Montgomery Ruling: A National Cross-Sectional 
Questionnaire Study, pp. 67 ff.  
831 Montgomery v Lanarkshire Health Board [2015] UKSC 11, para. 90. 
832 Davis v Barking, Havering and Brentwood HA [1993] 4 Med LR 85; see also Maclean, A 
R, Consent, Sectionalisation and the Concept of a Medical Procedure, p. 249. 
833 In English law there is also the possibility open to withhold providing information to patients 
due to so-called therapeutic privilege. See Cave, E, The Ill-Informed: Consent to Medical 
Treatment and the Therapeutic Exception, pp. 143 ff. 
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provide information if clear refusal of the patient exists.834 This statement, 
however, does not mean that patients always have the possibility open to them 
of refusing medical information. Providing information is decided at the 
doctor’s discretion. The GMC Guidance “Consent: Patients and doctors 
making decisions together” makes the following statement: 

If they [patients] do not want this information, you should try to find out why. 
If after discussion a patient still does not want to know in detail about their 

condition or the treatment, you should respect their wishes as far as possible. 
But you must still give them the information they need in order to give their 
consent to a proposed investigation or treatment. This is likely to include what 
the investigation or treatment aims to achieve and what it will involve, for 
example: whether the procedure is invasive; what level of pain or discomfort 
they might experience, and what can be done to minimise it; anything they 
should do to prepare for the investigation or treatment; and if it involves any 
serious risks.835 

Thus the guidance attempts to limit the right of a patient to refuse receiving 
information. The GMC Guidance is not a binding instrument but it may have 
a significant impact on how healthcare practitioners perceive their duties in 
relation to disclosing information.836 The provisions of the GMC Guidance 
treat the right to refuse receiving medical information in a narrow sense. 
However, it cannot be stated that the guidance contradicts the conclusion of 
the court in Montgomery v Lanarkshire Health Board discussed earlier. In that 
case the court only concluded that doctors were not obliged to disclose 
information, but the issue is decided at the discretion of the doctor. The GMC 
guidance provides more detailed accounts on how the considerations of 
medical practitioners should be made in the view of the medical community. 
Herring and Foster also argue that providing the right to refuse medical 
information may actually empower patients in some cases.837 For example, 
when patients with aichmophobia838 refuse to receive information about the 
process of surgical operation, it may empower them to make choices and 
                               
834 Montgomery v Lanarkshire Health Board [2015] UKSC 11, para. 85. Article 10.2 of the 
Biomedicine Convention also foresees the possibility of refusing to receive medical 
information. The document is non-binding in the UK. Another soft law international instrument 
that promotes the same right to refusal of medical intervention is the World Medical 
Association, Declaration of Lisbon on the Rights of the Patient 1981, para. 7(d). 
835 General Medical Council, Consent: Patients and Doctors Making Decisions Together 2008, 
paras 13–14. 
836 Herring and Foster paraphrased the provisions of the GMC Guidance cited before in an 
emotional manner: “If a frightened, neurotic patient comes to you and says, “I trust you to do 
the right thing doctor. But I don’t want to know any of the details, thank you. You know what 
I’m like: they would just make me worried sick”, you must do your best to ram the information 
down their throat. It’s good for them really. But if you really can’t give them any of it, for 
goodness’ sake make sure your medico-legal back is covered.” Herring, J, and Foster, C, Please 
Don’t Tell Me, pp. 24–25. 
837 Ibid, 22. 
838 Aichmophobia is a fear of sharp things, such as a scalpel. 
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follow them. In cases of refusal to receive information about a procedure, 
patients will know that their fear of the scalpel will not obstruct and 
overwhelm their choice of whether to receive medical treatment, which they 
find necessary for health when the fear is absent. So far, the right to refuse 
receiving medical information has not received clear recognition. However, 
English law does not oblige the patient to receive information about medical 
procedures. The consequences of not receiving medical information due to a 
patient’s will (such as invalidity of decision) has not yet been discussed in 
either statutory or case law. 

4.2.3 Competent consent or refusal: introducing the MCA test  
Validity of consent to – or refusal of – medical treatment is regulated, in 
particular, by the Mental Capacity Act 2005 (hereinafter – the MCA).839 This 
section constitutes a presentation of the provisions of the MCA concerning 
incapacity to make treatment decisions and its consequences. However, the 
analysis about competent consent or refusal continues in section 4.2.4. 

The MCA sets the legal framework for determining a person’s decision-
making (or mental) capacity in England.840 Notably, the common law on 
determining decision-making capacity in England existed long before the 
MCA came into force. The basis of the act can be envisaged in the Law 
Commission report on mental incapacity of 1995.841 The explanatory note to 
the act indicates that the act was implemented in order to protect positive 
obligations deriving from Article 8 ECHR.842 

What is the purpose of the act? The MCA’s aims are explained in the MCA 
Code of Practice.843 The guidance defines that assisting and supporting 
incapable persons and limiting intrusion in private life are the MCA’s aims. 
The aim is also to balance the negative consequences of decisions of incapable 
persons with the right to make their own choices.844 Notably, the Code of 
                               
839 Note that in July 2018 a Mental Capacity (Amendment) Bill was submitted to Parliament. 
This Bill does not intend to change the criteria for mental incapacity, and mainly concentrates 
on the deprivation of liberty as a result of incapacity. It also intends to reform responsibility of 
the actors responsible for various care arrangements. This Bill will not be discussed in more 
detail in this chapter, because it is unclear whether it will eventually become an act, and also 
because most of the provisions of the Bill are not related to the goal of the research. Mental 
Capacity (Amendment) Bill 2017. 
840 MCA entered into force in 2007. Mental Health Act 2007 amended some provisions of the 
Act significantly. The act was formulated due to the Law Commission’s recommendation. The 
Law Commission, ‘Mental Incapacity’. 
841 Explanatory notes to the Mental Capacity Act 2005, para. 3; see also N, R (on the application 
of) v Secretary of State for Health [2009] EWCA Civ 795, para. 65. In the latter case the Court 
of Appeal considered that interference with the right to privacy can be justified by the need of 
protection of the patient’s own health. Cf. section 3.7.3.  
842 Explanatory notes to the Mental Capacity Act 2005, para. 10.  
843 See the discussion about the status of the Code in this section below. 
844 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 1.4.  
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Practice identifies the aims of support and limitation of intrusion into privacy 
first, which may stress that the protection fulfils more of a secondary aim 
compared with respect for individual self-determination. 

The MCA regulates how mental incapacity for certain decisions must be 
determined and operates with the wording ‘mental capacity’ as opposed to 
‘legal capacity’. This emphasises that the act applies in one of the possible 
components of legal capacity, but does not necessarily encompass all of its 
components. In other words, mental capacity is explicitly recognised as being 
a possible threshold for exercising legal capacity, but other components (for 
example, voluntariness, autonomy, or anything else), may also be relevant.845 
The procedure for determination of mental incapacity in accordance with the 
act expatiates upon so-called personal welfare decisions.846 Decisions 
concerning medical treatment belong to welfare decisions,847 but are 
sometimes subjected to special regulation in the Act.848 Mental incapacity, as 
a hindrance for enjoining legal capacity, consists of the following elements:  

1. There must be an impairment of, or a disturbance in the functioning 
of, the mind or brain; 
2. A person must be unable to make a decision; such inability may be 
manifested in an absence of ability to understand, to retain, to use and 
weigh up, or to communicate personal decisions. 
3. There must be a causal connection between impairment or 
disturbance and inability to make a decision.849 

Abilities must be decision-specific and time-specific (which is reminiscent of 
the description of the Anglo-Roman system provided in section 1.3.5).850 At 
the same time, Section 15.1(b) the MCA allows for the CoP to declare a person 
incompetent (or competent) on matters described in the declaration. Section 
16 allows for making a decision on behalf of an incapacitated patient. 
Following the judicial declaration or decision it may mean that capacity was 
not necessarily assessed as that of moment-specific or decision-specific.851 
Provisions of the act that are relevant for capacity assessment procedures are 
analysed in sections 4.4-4.6 below. 

                               
845 Herring, J, and Wall, J, Autonomy, Capacity and Vulnerable Adults: Filling the Gaps in the 
Mental Capacity Act, p. 699; Richardson, G, Mental Disabilities and the Law: From Substitute 
to Supported Decision-Making? p. 334. See section 1.3; see also further analysis about inherent 
jurisdiction in section 4.2.4. 
846 Mental Capacity Act 2005 Sections 17–18. 
847 Mental Capacity Act 2005 Section 17. 
848 Such special regulation is applicable in relation, for example, to serious medical treatment 
and advance decisions to refuse treatment. 
849 Mental Capacity Act 2005 Sections 2 and 3. 
850 Mental Capacity Act 2005 Section 2.1. 
851 See section 4.1.3 concerning the CoP declarations. For example, a declaration may concern 
giving birth in the future. NHS Trusts v C (Medical Treatment and Reporting Restrictions 
Order) (1) [2016] EWCOP 17. 



 243

Most of the MCA principles derive from common law, and the act only 
codifies them.852 According to Section 1 MCA, one of the underlying 
principles is presumption of mental capacity. The principle means that every 
person shall be deemed as having mental capacity unless the converse is 
established.853 The presumption of mental capacity seems to be relevant for 
further discussion on the issue of when decision-making abilities should be 
assessed, and when it is permitted to rebut the presumption in question. As 
will be seen further, the presumption may be refuted when, on the balance of 
probability, it is shown that the patient is likely to be unable to decide.854 The 
presumption of capacity is closely intertwined with the other principles 
embedded in the MCA. For instance, unwise decisions should not signify 
incapacity;855 appearance or presence of a certain disorder does not 
automatically signify an absence of mental capacity.856 Such principles of the 
act indicate that the outcome and status approach should be viewed as being 
impermissible for invalidation of the patient’s decisions.857 The idea of the 
act’s creation was primarily to establish a functional approach towards 
capacity assessment.858 

Section 28 of the MCA excludes compulsory treatment of mental disorder 
from the scope of the act if the treatment is provided under the provisions of 
the Mental Health Act 2007.859 The MCA also establishes a framework for 
reasoning about the consequences of incapacity, the so-called best interests 
assessment, as well as planning for incapacity (advance directives, 
appointment of an attorney).860 The best interest framework at the principal 
level is formulated as a means of last resort. It becomes applicable only if all 
the means to aid a person in becoming able to make decisions have been 
tried.861 One of the underlying principles of the act is that if a person does not 
                               
852 Bartlett, P, Blackstone’s Guide to the Mental Capacity Act 2005, p. 47. Further analysis of 
legal practice will show that pre-MCA court decisions are still used to interpret the act. 
Nevertheless, due to the MCA laying down the criteria for capacity assessment (which might 
differ from previously established case practice), one should be particularly attentive to the 
nuances of the legal system prior to and after adoption of the MCA. 
853 See also KK v STCC [2012] EWCOP 2136, para. 18. 
854 The House of Lords has provided a criticism towards implementation of the presumption in 
practice. This criticism is mainly related to a rare rebuttal of the presumption of capacity, 
leaving vulnerable persons to make lone decisions. There is also evidence of usage presumption 
of incapacity with respect to patients with visible disabilities. House of Lords Select Committee 
on the Mental Capacity Act 2005, Mental Capacity Act 2005: Post-Legislative Scrutiny 2014, 
p. 8, para. 3; p. 33, para. 56; p. 34, para. 58. 
855 Mental Capacity Act 2005 Section 1 (4). 
856 Mental Capacity Act 2005 Section 2 (4). 
857 Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth Programme 
of Law Reform: Mentally Incapacitated Adults 1995, pp. 32–33, paras 3.3 and 3.4. 
858 Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth Programme 
of Law Reform: Mentally Incapacitated Adults 1995, pp. 32–33, paras 3.3 and 3.4. 
859 The scope of the Mental Health Act 2007 and problems of delimitation between MCA and 
Mental Health Act 2007 are discussed in section 4.3. 
860 Mental Capacity Act 2005 Sections 4 and 66. 
861 Mental Capacity Act 2005 Section 2 (3). 
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have mental capacity to decide, any decisions shall be made on behalf of the 
person in her or his best interests.862 The principle presupposes that another 
actor will make a decision on behalf of the patient; it is not the patient herself 
or himself who decides. In deciding what the best interests are, the assessors 
should investigate what the wishes and feelings are of the patient deemed to 
be mentally incompetent. However, wishes and feelings are only one of the 
factors; they do not have a deciding role in determining best interests.863 The 
three main actors mentioned in section 4.1.4 will assess best interests, 
depending on the type of decision at issue. These are the CoP, medical 
professionals, or others who take care of a patient with respect to less serious 
decisions. 

4.2.4 Protection of vulnerable adults via exercising the court’s 
inherent jurisdiction 
In this section we will study the possibilities bestowed upon the courts to 
decide on whether the patient’s decisions are invalid under so-called inherent 
jurisdiction. As mentioned in section 4.1.2, inherent jurisdiction is the right of 
a higher court, including the Court of Protection, to hear any issue to protect 
a person when there are no statutory provisions limiting this right of judiciary. 
Inherent jurisdiction originates from the traditional perception of the state’s 
(or monarch’s) parental role (parens patriae) regarding its citizens.864 Before 
the MCA was enacted, English courts used to hear cases concerning capacity 
assessment with no statutory guidance.865 The motivation for these cases was 
the need to protect rights. To some extent, the tests for assessment decision-
making skills, developed by domestic courts, can now be seen as being 
codified under the MCA. 

                               
862 Mental Capacity Act 2005 Section 1 (5). Some medical decisions may not be made on behalf 
of a patient even in the best interests. In accordance with Section 27 MCA, nobody can consent 
on behalf of an incapable patient to donate gamete, become a surrogate mother or other types 
of reproductive treatment listed in Human Fertilisation and Embryology Act 2008 
863 Mental Capacity Act 2005 Sections 4–6; Explanatory notes to the Mental Capacity Act 2005, 
paras 28–31; see also N (Appellant) v ACCG & Other (Respondents) [2017] UKSC 22, paras 
34 and 39; NHS Foundation Trust v QZ [2017] EWCOP 11, para. 32; Series, L, The Place of 
Wishes and Feelings in Best Interests Decisions: Wye Valley NHS Trust v Mr B, pp. 1107 ff.; 
Jackson, E, From ‘Doctor Knows Best’ to Dignity: Placing Adults Who Lack Capacity at the 
Centre of Decisions about Their Medical Treatment, pp. 249 ff.; Donnelly, M, Best Interests in 
the Mental Capacity Act: Time to Say Goodbye?, pp. 328 ff. 
864 Herring stresses that the reasoning of the courts was foremost expressed towards children 
who lacked parental care. However, it was further considered that vulnerable persons must not 
be left alone. Further in the case of Re F (Adult Patient), Judge Bennett emphasised the 
relevance of asking the question “what would it be if the vulnerable adult was a child?”. 
Herring, J, Vulnerable Adults and the Law, p. 72; Re F (Adult Patient) [2000] EWCA Civ 3029; 
see also Hedrick, M A, Parens Patriae Doctrine, p. 535. 
865 See e.g. Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290, [1994] 1 All ER 819; MB, 
Re [1997] EWCA Civ 3093, paras 18 ff. 
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As we already know, the MCA establishes the rules concerning mental 
capacity as a threshold for enjoying legal capacity. In section 1.3.3 I explained 
that mental capacity may be one of the thresholds for exercising legal capacity, 
but not the only one. It was not entirely clear whether English law regards 
mental capacity to be the only threshold for legal capacity, or imposes other 
thresholds. If mental capacity is to be treated as the only threshold there might 
be no room for inherent jurisdiction in cases concerning legal capacity to make 
healthcare decisions, if the process of assessment falls under the MCA. The 
language of the MCA and the intentions of the legislator are not 
straightforward following the enactment of the MCA, and it was debatable 
whether the inherent powers of the courts remained.866 Further case law 
indicated that inherent jurisdiction survived and it was considered that its 
preservation was needed for compliance with the ECHR.867 

As clarified in section 4.2.3, the MCA sets down how mental capacity is to 
be evaluated. Such evaluation includes a diagnostic threshold, assessment of 
cognitive abilities, and a causal connection between the diagnosis and an 
absence of abilities, or the MCA might not be applicable due to other 
reasons.868 However, in the case law the three criteria mentioned are 
considered to be too stringent. On a number of occasions the courts have 
decided that patients might be unable to exercise legal capacity even if they 
do not fall within the MCA criteria, and the state has positive obligation to 
protect their rights. Yet it cannot be seen that the case law under the inherent 
jurisdiction provides a straightforward set of requirements concerning other 
thresholds for exercising legal capacity.  

The case law stresses that the diagnostic threshold within the meaning of 
the MCA might be irrelevant if a patient falls under the definition of a so-
called vulnerable adult.869 In the case of Re SA (Vulnerable Adult with 
Capacity: Marriage), Justice Munby described a vulnerable adult as someone 
who “whether or not mentally incapacitated, and whether or not suffering from 
any mental disorder, or mental disorder, is or may be unable to take care of 
him or herself, or unable to protect him or herself against significant harm or 
exploitation, or who is deaf, blind, or dumb, or who is substantially 
handicapped by illness, injury or congenital deformity”.870 From the definition, 
it follows that a person may be deemed to be legally incompetent even if that 

                               
866 Herring, J, Vulnerable Adults and the Law, p. 77. 
867 See e.g. DL v A Local Authority and Others [2012] EWCA Civ 253, paras 66–67; KC and 
Another v City of Westminster Social and Community Services Dept. and Another; 
Westminster City Council v C and Others [2008] EWCA Civ 198, [2008] 2 FLR 267, [2008] 
Fam Law 517, [2009] 2 WLR 185, para. 97. 
868 The MCA is not applicable in particular in the situations foreseen in Schedule 1a. In case of 
the MCA and MHA not being applicable, the court may exercise powers under the inherent 
jurisdiction. See e.g. A Local Health Board v AB (Rev 1) [2015] EWCOP 31, paras 48, 52, 58–
59 and 62. 
869 See also the Law Commission, Report No. 326 ‘Adult Social Care’ 2011, pp. 113 ff. 
870 Re SA (Vulnerable Adult with Capacity: Marriage) [2006] 1 FLR 867, para. 82. 
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person does not have any diagnosed disorders. The case law also begs to 
acknowledge that patients may be vulnerable adults whether or not they 
require emergency care, as a vulnerable position also depends on social 
relationships.871 Thus the reasoning in the case law supports the position that 
patients may be legally incompetent even if they do not meet the diagnostic 
threshold foreseen under the MCA. However, the vast majority of decisions 
concern persons with mental disability.872 

In the pre-MCA case Re SA (Vulnerable Adult with Capacity: Marriage) 
Justice Munby set down that inherent jurisdiction was applicable when a 
person was under physical constraint, experienced coercion or undue 
influence, as well as being under the influence of other circumstances.873 From 
this definition it follows that the element of voluntariness of valid consent and 
the requirement of protection against abuse and undue influence is embedded 
in the domestic system.874 The decision in the case of Re SA emphasises that 
the list of the circumstances is not exhaustive. What the other relevant 
circumstances are for possible legal incapacitation is not crystal clear. 
Basically, any factor may be considered as falling within the group of relevant 
circumstances (the judge suggested, for example, pain, fatigue, and tiredness). 
This statement is in line with the conclusions made in Chapter 2 concerning 
the variety of factors that may affect the way people decide. However, from 
that discussion we also know that there are no scientifically reliable ways to 
state whether the certain factors are so significant that they lead to the inability 
to make decisions or should signify invalidation of choices made. It is unclear 
how capacity assessors are able to reach an objective decision when neither 
science nor domestic law are straightforward about which factors affect legal 
capacity to an acceptable degree and those that do not.  

The case law mentioned above emphasises that for the exercising of powers 
under inherent jurisdiction the criteria for mental incapacity to make decisions 
may be irrelevant. In other words, the patient may be vulnerable not because 
                               
871 Re F (Adult Patient) [2000] EWCA Civ 3029. In this case Judge Bennett raised the question 
“what would it be if the vulnerable adult was a child?”. Such an approach in light of adoption 
of the CRPD may be seen as problematic. As the reader will recall from Chapter 3, the CRPD 
and the UN Convention on the Rights of the Child require applying different standards towards 
adults and children. The standard applicable for children is the so-called best interest 
assessment, where the opinion of the child is an important factor for consideration, but not the 
only one. Regarding adults, including adults with disabilities, the allowed standard is supported 
decision-making, which means that the persons themselves remain the main owners of the 
decisions, but various forms of aid may be provided in order to arrive at the decision. 
872 See e.g. A Local Authority v A & Anor [2010] EWHC 1549 (Fam), paras 4 and 79–80 
(diagnosis of intellectual disability); KC and Another v City of Westminster Social and 
Community Services Dept. and Another; Westminster City Council v C and Others [2008] 
EWCA Civ 198, [2008] 2 FLR 267, [2008] Fam Law 517, [2009] 2 WLR 185, para. 2 (diagnosis 
of autism); DL v A Local Authority and Others [2012] EWCA Civ 253, para. 9 (physical 
disabilities of two elderly persons). 
873 Re SA (Vulnerable Adult with Capacity: Marriage) [2006] 1 FLR 867, para. 78. 
874 See sections 1.2 and 3.4.1.4. Protection from undue influence under the inherent jurisdiction 
concept will be discussed in section 4.5.4. 
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he or she reached the diagnostic threshold, or not even due to the absence of 
certain cognitive functions, but because of various other factors. The case law 
analysed indicates that inherent jurisdiction allows for blurring and a widening 
of some of the thresholds for enjoying the legal capacity to act. However, what 
the other possible thresholds are (except for undue influence), is not entirely 
clear. Such blurring may be problematic from the perspective of human rights 
because the absence of straightforward criteria to recognise decisions as being 
void may be deemed to be unforeseeable.875 So far there are no decisions of 
the human rights treaty bodies that discuss invalidity of decisions based on 
exercise of inherent jurisdiction powers. It is hard to make any grounded 
conclusions as to how the issue will be viewed from the human rights law 
perspective, as this will depend on the concrete requirement posed by courts. 
Some of these requirements, for instance, voluntariness and an absence of 
undue influence, are quite straightforward and foreseeable. Whether some 
other thresholds for healthcare decisions will be applied further and what these 
criteria might be is not entirely clear at this point. 

4.3 Divergence from the general rules for valid consent 
and refusal  
4.3.1 General remarks about the Mental Health Act 
In section 4.2, the requirements for valid consent or refusal of medical 
treatment were analysed. However, consent to treatment is not a prerequisite 
in all cases: valid consent is not required, for instance, for compulsory 
psychiatric treatment. As mentioned in section 4.2.3, treatment of mental 
disorders is excluded from the scope of the MCA. In section 4.3 the scope of 
the Mental Health Act is analysed; the analysis will allow us to study how the 
English legal order draws a distinction between somatic interventions on the 
one hand, and compulsory mental health interventions, on the other (task I.2). 

The Mental Health Act is the main act in the sphere of psychiatric aid. This 
act establishes procedures for diagnosing and treating mental disorders 
without the consent of the patient. The Mental Health Act was adopted in 
1983, but amended significantly in 2007 (hereinafter the amended act will be 
referred to as the MHA; the Mental Health Act before amendments made in 
2007 will henceforth be referred to as the MHA 1983).876 

                               
875 In Local Authority X v MM & Anor Justice Munby emphasised that the practice of protecting 
vulnerable adults did not contradict the practice of the ECtHR. However, judges have to be 
careful in order to prevent “social engineering” within families and instead, focus on the needs 
of the vulnerable adult. Local Authority X v MM & Anor (No. 1) [2007] EWHC 2003 (Fam), 
paras 112, 116 and 166.  
876 For the amended MHA two Codes of Practice were adopted, one for England and one for 
Wales. The English Code of Practice to MHA has been in force since 3 November 2008; the 
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The limits of permissible interventions under the MHA are discussed later 
in section 4.3.4. In short, Section 63 MHA only allows for the treatment of 
mental disorders, but what this means is a matter of debate.877 Contrary to the 
MCA, the purpose of the MHA focuses on the protection of the patient and 
society. Self-determination or wishes and preferences of patients admitted 
under the MHA should only be considered by healthcare professionals when 
they decide on behalf of a patient, but they are not binding.878  

There are three main pathways of admission under the Act. A patient may 
be admitted for assessment (or for assessment that may be followed by 
treatment) under Section 2 MHA, which has the goal of identifying whether a 
patient has a mental disorder recognised as a threshold under the MHA, and if 
such a patient has care needs. The second route is an emergency admission 
under Section 4 MHA. This pathway also attempts to identify whether a 
patient has a mental disorder and has care needs, but is a simplified version of 
procedure for urgent cases and for a very short period in hospital.879 The third 
pathway is admission for treatment under Section 3 MHA, which enables the 
possibility of long-term treatment.880 Though procedural requirements for 
admissions and limits of permissible interventions are different, patients can 
be forced to undergo medical procedures in each of these three pathways. 
Criteria for admission under these procedures have much in common. In order 
to explain when capacity assessment is to be provided and when it is not, the 
criteria for admission will be analysed. The requirements for admission to be 
reviewed are the diagnostic threshold and the thresholds of needs for care or 
detention will be discussed in detail in sections 4.3.2 and 4.3.3. In section 4.3.4 
the limits of permissible medical interventions under the MHA will be studied. 

                               
revised version came into force on 1 April 2015. In this dissertation only the Mental Health Act 
1983 Code of Practice for England (henceforth – the MHA Code of Practice) is discussed. 
877 Munro notes that treating mental disorder encompasses an “astonishingly diverse” number 
of procedures, which in itself complicates regulation of the field. Munro, N, Treatment in 
Hospital, p. 475. 
878 Department of Health, Mental Health Act 1983 Code of Practice 2015, para. 1.1. See also 
para. 1.5, which states that patients should be involved in planning their own treatment where 
appropriate and when it is possible. The wording stresses again that self-determination is not 
the main value of the act. Protection as the main objective is also emphasised by a limited 
number of procedures that require the consent of a person (for instance, psychosurgery). The 
Secretary of State can acknowledge that other procedures require the consent of a capable 
patient. However, for now all procedures except psychosurgery may be provided without 
consent. Mental Health Act 1983 Section 57. 
879 Admission for emergency treatment is a short-term procedure (up to 72 hours). The primary 
purpose of admission for assessment and emergency admission is to detain patients with 
preventive purposes and to diagnose. 
880 These are not the only procedures covered by the MHA. The Act also foresees, for example, 
appointment of a guardian, emergency admission, etc. However, the guardianship regime is not 
directed towards capacity assessment – it may be the result of such a procedure, thus this does 
not fall within the scope of the aims of this dissertation.  
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4.3.2 Mental disorder as a diagnostic threshold 
The diagnostic threshold means that for admission under the MHA it must be 
shown that a patient has a mental disorder of a nature or degree warranting 
the type of admission.881 The diagnostic threshold of mental disorder was 
redefined by the MHA 2007 as “any disorder or disability of the mind”. This 
definition of mental disorder resembles the definition of the ‘diagnostic 
threshold’ under the MCA (cf. the MCA diagnostic threshold that is “an 
impairment of, or a disturbance in, the functioning of the mind or brain”).882 

The diagnostic threshold has rarely been discussed in court practice.883 
From the wording of the MHA, it is clear that not only the evidence of 
diagnosis, but also the nature or degree must be shown. The courts emphasised 
that for reaching the threshold it was not required to prove that both the nature 
and degree were serious.884 Originally, the interpretation of the meaning of the 
term ‘mental disorder’ was considered to be a matter of judicial interpretation. 
However, after the ECtHR decision in Winterwerp v. the Netherlands, the 
need in medical expertise and references to the established classification 
gradually started to take a more significant place.885 According to the NHS, 
the primary tool for diagnosing mental disorders is the ICD-10. The DiSM is 
intended to be used mainly in research.886 But as discussed in Chapter 2, the 
classification of disorders cannot aid in distinguishing between mental and 
somatic disorders. The following examples of diagnostic labels were 
suggested in the explanatory text to the MHA 2007: “schizophrenia, bipolar 
disorder, anxiety or depression, as well as personality disorders, eating 
disorders, autistic spectrum disorders and learning disabilities”.887 All the 
listed diagnoses belong to the category of mental and behavioural disorders in 
accordance with the ICD-10. The explanatory note to the MHA does not 
provide an exhaustive list of disorders. It is not clear whether only those 

                               
881 Mental Health Act 2007 Section 1 (2), Mental Health Act 1983 Sections 2 and 3.  
882 The MCA definition is obviously broader and includes the MHA definition of mental 
disorder. See e.g. Fennell, P, The Statutory Definition of Mental Disorder and the Availability 
of Appropriate Treatment, p. 98. Note also that the MHA 1983 contained four categories of 
diagnostic threshold. These were mental illness, mental impairment, psychopathic disorder and 
severe mental impairment. The MHA 2007 abolished this state and substituted them with 
‘mental disorder’. 
883 Bartlett, P, and Sandland, R, Mental Health Law: Policy and Practice, p. 13. 
884 See Smith, R (on the application of) v Mental Health Review Tribunal for South Thames 
Region [1998] EWHC 832; S v W [2000] EWCA Civ 3025, para. 19. 
885 Bartlett, P, and Sandland, R, Mental Health Law: Policy and Practice, pp. 13–14; see also 
W v L [1974] QB 711; B, R (on the application of) v Ashworth Hospital Authority [2005] 
UKHL 20, para. 34; R (Ryan) v Trent Mental Health Review Tribunal [1992] COD 157; Laing, 
J M, and Glover-Thomas, N, Mental Health Law, pp. 573–576. 
886 N. H. S. Choices, Asperger’s “Dropped” from Mental Health Manual DSM-5 – Health 
News, NHS Choices 4/12 2012. See also decisions where references to the DSM can be 
evidenced; Nottingham Healthcare NHS Trust, R (on the application of) v Mental Health 
Review Tribunal (Northern Region) [2008] EWHC 2445, para. 24; Halliday (VO) v Priory 
Hospital Group of Nottingham Clinic [2001] RA 355 68, para. 6. 
887 Explanatory Notes to the Mental Health Act 2007, para. 17. 



 250 

disorders listed as being mental and behavioural in the ICD-10 fall within the 
scope of the act, or whether other conditions may satisfy the requirements of 
law for admission under the MHA.  

How then are the mental and physical disorders delimited? According to 
the MHA Code of Practice, mental disorder diagnoses should be conducted 
“in accordance with good clinical practice and accepted standards of what 
constitutes such a disorder or disability”.888 This statement signifies that the 
legal system delegates delimitation between the mental and somatic to the 
community of medical practitioners (and not to the medical scientific 
community). To the best of my knowledge, such professionals have not yet 
received straightforward guidance from the authorities on how to make the 
delimitation between mental and somatic disorders for the purposes of the 
MHA.889 

Furthermore, in certain cases, the MHA attempts to distinguish between 
mental disorders and learning disabilities.890 This distinction stresses that 
certain differences in functioning, which the legislator mainly associates with 
the brain, do not require compulsion and cannot be treated by medication.891 
This reasoning seems to emphasise certain differences between the MHA and 
the MCA definitions of diagnostic thresholds. The MCA covers problems and 
specific features of functioning of both the mind and the brain, whereas the 
MHA emphasises only the mind.892 However, the limitations mentioned 
concerning learning disability do not mean that people with learning 
disabilities are totally excluded from the scope of compulsory mental health 
care. The MHA recognises that if a person with a learning disability behaves 
in a way that is ‘abnormally aggressive’ or ‘seriously irresponsible’, he or she 
may be treated compulsorily.893  

To sum up, the legislator has attempted to delimit mental disorders from 
others, particularly somatic disorders, by references to certain abnormalities 
of the mind, as opposed to the body, and in some cases as opposed to the brain. 

                               
888 Department of Health, Mental Health Act 1983 Code of Practice 2015, para. 2.4. 
889 The National Institute for Health and Clinical Excellence has provided a number of 
guidelines concerning diagnosis and treatment with a specific mental disorder; however, the 
issue of delimitation between mental and somatic disorders has not yet been addressed. National 
Institute for Health and Care Excellence (NICE), https://www.nice.org.uk/. 
890 Such a distinction is relevant for Section 3 on admission to compulsory treatment. 
Department of Health, Mental Health Act 1983 Code of Practice 2015, paras 2.15 and 2.16. 
In addition, Section 1 (3) excludes alcohol and drug abuse from the scope of the act.  
891 See explanatory notes to the MHA 2007 Section 2, paras 20 and 22. See also Fennell, P, The 
Statutory Definition of Mental Disorder and the Availability of Appropriate Treatment, p. 74. 
892 The distinction mentioned between mind and brain may nevertheless seem problematic from 
the position of medical science. See Greene, J, and Cohen, J, For the Law, Neuroscience 
Changes Nothing and Everything, pp. 1778–1779 and section 2.3.3.2. 
893 Mental Health Act 2007 Section 2 (2a). This formulation seems to emphasise again that from 
the scientific point of view the distinction between mind and brain is problematic. It is also 
currently considered whether the learning disabilities should be excluded from the scope of the 
MHA 2007 at all. Department of Health and Social Care, The Independent Review of the 
Mental Health Act: Interim Report 2018, pp. 42–43. 
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The English legal system readdresses establishing the diagnostic threshold to 
the community of medical practitioners, but no straightforward references to 
scientific knowledge are made. Whether the legal system demands medical 
practitioners to base their assessment of the diagnostic threshold on scientific 
knowledge, or merely practice, is unclear. The diagnostic threshold in the 
MHA resembles the diagnostic threshold under the MCA.  

4.3.3 Threshold of needs for care or detention 
The threshold of needs may have a different content depending on the type of 
procedure under the MHA. However, Sections 2, 3 and 4 of the MHA require 
evidence that a person needs to be detained or treated for one’s interests of 
health and safety or for the protection of others.894 

Neither the MHA nor the guidelines discuss what a threat to one’s own 
health involves. The MHA Code of Practice advises that the following factors 
should be considered in determining whether a patient’s own health or safety 
needs to be protected: 

the evidence suggesting that patients are at risk of: suicide, self-harm, self-
neglect or being unable to look after their own health or safety; or jeopardising 
their own health or safety accidentally, recklessly or unintentionally; or that 
their mental disorder is otherwise putting their health or safety at risk;  

any evidence suggesting that the patient’s mental health will deteriorate if 
they do not receive treatment.895 

It is clear from the citation that the MHA Code of Practice suggests a very 
broad range of factors that may be considered as representing evidence of 
needs in detention or care. For instance, refusal of medical treatment may 
signify that the person concerned is jeopardising personal health and safety.896 
Moreover, the list of the factors is not exhaustive and mainly has an advisory 
function. This means that other factors may be considered at the discretion of 
healthcare staff. Neither the MHA Code of Practice, nor the MHA itself, links 
the interest of health to a mental disorder that a patient has. In other words, a 
patient may be regarded as being at risk of self-harm because of refusal of 
somatic treatment. In addition, the MHA Code of Practice states that it is 
difficult and not possible to delimit the protection of a person’s own interests 
in health and safety and the protection of others.897 

From the context and discussion in the previous section it is obvious that it 
is a medical professional who determines whether a patient requires care or 

                               
894 Section 3 MHA imposes an additional requirement for treatment, namely, that treatment 
must be available; the section focuses on drawing a line between the MHA and the MCA. 
895 Department of Health, Mental Health Act 1983 Code of Practice 2015 Section 14.9. 
896 Fanning also stresses that the MHA and the Code of Practice allow admission in cases of 
risk of danger as opposed to actual danger. This means that the threshold for admission is rather 
low. Fanning, J, Continuities of Risk in the Era of the Mental Capacity Act, pp. 418–419. 
897 Department of Health, Mental Health Act 1983 Code of Practice 2015 Section 14.10. 
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detention for the protection of health or safety. However, it is questionable 
based on what standards the risk should be determined. British medical 
researchers have claimed that no reliable scientific method of risk 
identification (for example, of the risk of suicide) has been developed.898 
Neither the MHA, nor the Code of Practice provides any concrete method of 
identifying the need in protecting others. The case law also does not 
sufficiently elaborate on this issue.899 The definition of risk in the MHA has 
been criticised by some legal scholars for an absence of clarity and inability 
to ensure legal certainty for patients.900 

The MHA determination of the threshold of needs for care or detention 
appears to be rather blurred and not measurable. Determining this threshold is 
usually based on the opinion of a responsible healthcare practitioner in a 
specific individual case. 

4.3.4 Limits of permissible treatment under the MHA 
In the English legal system the general rule is that any treatment can be 
administered only with the valid consent of a capable person (the requirement 
is studied in section 4.2 above). Mental capacity is assessed in accordance 
with the MCA (which also lays down procedures for determining the best 
interests in cases of incapacity). Contrary to this general rule, the valid 
competent consent of a patient is not always needed in order to treat those 
patients who fall within the scope of the MHA. In accordance with Section 63 
MHA, medical treatment may be provided without the consent of the patient 
“for the mental disorder from which he is suffering”.901 Thus decisions about 
the treatment of mental disorders of patients capable of consenting to or 
refusing treatment may be overridden under the MHA. However, the limit of 
the power to impose treatment under the MHA has been a topic of persistent 
discussion within case law. In this section the tensions concerning the limits 
of the powers to treat under the MHA will be illustrated. 

In R (B) v Ashworth Hospital Authority it is clarified that treatment for any 
mental disorder, not necessarily the one that is the reason for compulsory 
admission, can be lawfully provided.902 This statement in the case practice 

                               
898 See e.g. Lopez-Morinigo, J-D, et al., Risk Assessment and Suicide by Patients with 
Schizophrenia in Secondary Mental Healthcare: A Case-Control Study, pp. 1–11; Large, M, 
and Ryan, C, Suicide Risk Assessment: Myth and Reality, pp. 679 ff. 
899 See a similar conclusion in Fanning, J, Risk and the Mental Health Act 2007: Jeopardising 
Liberty, Facilitating Control?, p. 137. 
900 Ibid, pp. 98 ff.; Fanning, J, Continuities of Risk in the Era of the Mental Capacity Act, pp. 
431–433. 
901 The Secretary of State may acknowledge that other procedures require the consent of a 
capable patient. Psychosurgery also may not be provided without consent. Mental Health Act 
1983 Section 57. 
902 B, R (on the application of) v Ashworth Hospital Authority [2005] UKHL 20, paras 22 and 
25–26. 
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clarifies that the treatment measures under the MHA can be applied to a rather 
broad range of diagnoses. In Section 145 (4) MHA it is laid down that medical 
treatment under the scope of the Act encompasses treatment that aims “to 
alleviate, or prevent a worsening of, the disorder or one or more of its 
symptoms or manifestations”. The formulation establishes certain boundaries 
as to what interventions are permissible. In the case practice it is explained 
that certain physical disorders shall be seen as totally disconnected with 
mental disorders. Other physical disorders may affect mental health 
functioning.903 If treatment of the physical disorder does not have an impact 
on the mental disorder, such treatment is excluded from the scope of the 
MHA.904 However, as discussed in section 2.3.2.2, making the distinction 
between what conditions are caused by mental disorders as opposed to 
physical disorders is often impossible from the position of medical science.905 
The English legal system readdresses the question of impact of physical 
disorder on mental disorder to medical practice. However, it is problematic to 
deliver a scientifically well-grounded answer to this question. This means that 
the legal system assesses whether the disorder in question belongs to a mental 
or physical base rather than on the perception of medical practitioners about a 
specific patient.  

The case practice may illustrate the problem of delimitation. In GJ v The 
Foundation Trust & Anor a patient had dementia and diabetes. It was alleged 
that the patient acted with self-neglect as he often forgot to take medication or 
was injecting doses of insulin twice in ten minutes. The court held that 
admitting the patient in accordance with the MHA was not permissible 
because in his case the treatment of the physical disorder had no connection 
with his mental disorder.906 The decision not to take medication for somatic 
disorder is clearly distinguished from the acts of self-harming, such as self-
injury or self-poisoning.907 Another example of similar reasoning is found Re 
C (Adult: Refusal of Treatment) where a patient who had a mental disorder – 
schizophrenia – and some delusions concerning his status and career was 
deemed capable of refusing amputation of a leg affected with gangrene. In the 
judgment it was considered that the treatment should not have been 
administered under the MHA 1983. This is because the connection between 

                               
903 GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam), para. 57. 
904 GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam), para. 54. 
905 In the life sciences this phenomenon is called comorbidity. Jedel, S, et al., Addressing the 
Mind, Body, and Spirit in a Gastrointestinal Practice for Inflammatory Bowel Disease Patients, 
pp. 244–245; Keethy, D, Mrakotsky, C, and Szigethy, E, Pediatric Inflammatory Bowel Disease 
and Depression: Treatment Implications, pp. 561–567. 
906 GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam), para. 123; cf. Ho, N, 
Sommers, M S, and Lucki, I, Effects of Diabetes on Hippocampal Neurogenesis: Links to 
Cognition and Depression, p. 1347. The above mentioned scientific article provides evidence 
that blood sugar levels may affect the mental state of a patient. For instance, diabetes that affects 
blood sugar often co-occurs with depression.  
907 GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam), para. 54 
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providing medical treatment for gangrene and improving mental health was 
not considered to exist.908 In the cases of GJ v The Foundation Trust & Anor 
and Re C (Adult: Refusal of Treatment) the possible influence of physical 
conditions on mental health was not discussed.909 

The cases mentioned earlier may also be compared with the ruling in B v 
Croydon Health Authority. In this case a woman refused to consume food in 
order to punish herself. It was held that the patient had a mental capacity to 
consent to – or refuse – compulsory feeding. However, the court decided to 
force-feed the patient in accordance with the MHA, even though she had the 
capacity to decide about her medical treatment. The reasoning of the court was 
that the situation of the patient should be considered to be analogous with a 
suicide attempt, and in cases of a suicide attempt the MHA should allow for 
treating the patient.910 It is questionable why the act of self-neglect as a result 
of mental disorder is considered to be significantly different from the act of 
self-cutting or refusing to eat. In all these cases, providing insulin (as in GJ v 
The Foundation Trust & Anor), amputation (as in Re C), stitching or 

                               
908 Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290; [1994] 1 All ER 819. 
Another example of reasoning may be seen in HN (Out of Hours Application), where a patient 
admitted under the MHA inflicted a severe injury on her shoulder. The injury was treated in 
accordance with the MCA, not the MHA. See HN (Out of Hours Application) [2016] EWCOP 
43, para. 8. 
909 See also A NHS Trust v Dr. A [2013] EWCOP 2442, paras 47, 80–81 and 95–98. The case 
concerns a doctor from Iran, who started a hunger strike, and his health deteriorated (including 
the developing of pneumonia). The man had a delusional disorder or a paranoid personality 
disorder, and was admitted under the MHA. It was considered that the patient was incapable of 
deciding about necessary artificial nutrition and hydration. The Court decided that artificial 
nutrition and hydration were not treatments related to the patient’s mental disorder, and 
therefore, the MHA was not applicable. The Court administered the treatment under the 
inherent jurisdiction rules. 
910 B v Croydon Health Authority [1995] Fam 133, p. 8. The B v Croydon Health Authority 
case may also be compared with the case of Ms Wooltorton, widely analysed in the press and 
legal science. The latter case was not subject to a court review. Ms Wooltorton had a mental 
disorder and was engaged in self-harm. She drank poisonous chemical substances and was 
admitted to hospital in accordance with Section 3 MHA 1983 a number of times. She 
occasionally refused treatment and behaved uncooperatively, but other times she accepted 
treatment. In 2007 she was again admitted to the hospital under Section 3 MHA 1983. After 
assessing her capacity the hospital staff considered that the patient was capable to decide. Due 
to this the provisions of the MCA not the MHA 1983 were applicable to the situation. The 
patient did not receive any treatment for the poisoning and died hours after the incident. The 
decision of the medical staff was seen as lawful by the Coroner for the Greater Norfolk District. 
The cases of B v Croydon Health Authority and Kerrie Wooltorton illustrate the dramatic 
difference in outcomes for persons with mental disorders deemed to be capable of deciding, 
depending on which act (the MCA or the MHA) applied to them. Ashley, V, Mental Capacity 
Act 2005 and Mental Health Act 1983, Autonomy Essex Project 8/8 2011; David, A S, et al., 
Mentally Disordered or Lacking Capacity? Lessons for Management of Serious Deliberate Self 
Harm, BMJ 2010; McLean, S, On Advance Directives and the Case of Kerrie Wooltorton, 
thebmj.com 1/10 2010; Smith, R, Laing, A, and Kate, D, Suicide Woman Allowed to Die 
Because Doctors Feared Saving Her Would Be Assault, Telegraph.co.uk 30/9 2009; Muzaffar, 
S, “To Treat or Not to Treat”. Kerrie Wooltorton, Lessons to Learn, pp. 741–744; Ashley, V, 
Mental Capacity Act 2005 and Mental Health Act 1983, Autonomy Essex Project 8/8 2011. 
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compulsory feeding (as in B v. Croydon Health Authority), may have had only 
an indirect effect on the patient’s mental health. In other words, compulsory 
feeding will not, as such, immediately cure a person of anorexia. Compulsory 
feeding is necessary for a patient to survive and to be able to receive further 
treatment targeted specifically at a mental disorder. Similarly, a person with 
dementia and diabetes may be in need of an insulin injection (or absence 
thereof) in order to survive and receive further treatment.  

In B v Croydon Health Authority a refusal to eat connected with a mental 
disorder was adjudicated in accordance with the MHA rules. This is one 
example of reasoning about compulsory feeding. Other examples of the 
adjudication about compulsory feeding include case W (Medical Treatment: 
Anorexia), Re, where the need for the compulsory treatment of a patient with 
anorexia was decided on the basis of the MHA, not the MCA.911 The case law 
also provides other examples where compulsory feeding was provided in 
accordance with the MCA instead of the MHA. The MCA was considered to 
be applicable for the treatment of patients with anorexia (including those who 
at the time of the decisions were detained or treated under sections 2 and 3 
MHA) in Re E (Medical treatment: Anorexia), the NHS Trust v L and Others 
and A NHS Foundation Trust v Ms X.912 It is unclear from the cases why one 
act, but not the other (the MHA or the MCA), was applicable in each situation.  

Similar to the cases concerning compulsory feeding, caesarean section in 
childbirth was considered to fall both within the ambit of the MHA and the 
MCA. In Tameside and Glossop Acute Services Trust v C.H. administering an 
involuntary caesarean section to a woman with a mental disorder was 
considered to be necessary under the provisions of the MHA 1983. The court 
decided that delivering a live-born child may have a positive influence on the 
state of health of the woman, whereas a stillborn would worsen her state of 
health.913 In another case – NHS Trust & Ors v FG – the CoP granted a 
declaration that a caesarean section would be in the best interests of the 
pregnant woman with a mental disorder. In the latter case, though the woman 
was detained under the MHA, the caesarean section was allowed under the 
MCA (and partly under the inherent jurisdiction), not under the MHA.914 
                               
911 In this case the patient was discharged from hospital due to an absence of suitable treatment 
for her; her mental capacity was not a decisive factor though. W (Medical Treatment: 
Anorexia), Re [2016] EWCOP 13, paras 48 ff.; see also Cheshire & Wirral Partnership NHS 
Foundation Trust v Z [2016] EWCOP 56, para. 8, where the treatment was originally 
administered under the MHA, but when a patient was discharged, the MCA and inherent 
jurisdiction powers were considered to be relevant. 
912 Re E (Medical treatment: Anorexia) (Rev 1) [2012] EWCOP 1639, paras 47–53; NHS Trust 
v L & Ors [2012] EWHC 2741 (COP), [2013] COPLR 139, paras 57 ff.; A NHS Foundation 
Trust v Ms X (By Her Litigation Friend, the Official Solicitor) [2014] EWCOP 35, paras 26 ff. 
913 Tameside and Glossop Acute Services Trust v CH [1996] 1 FLR 762; Grubb, A, Treatment 
without Consent (Pregnancy): Adult-Tameside and Glossop Acute Services Trust v C.H., pp. 
193–194. 
914 NHS Trust & Ors v FG (Rev 1) [2014] EWCOP 30, paras 30–32. In the decision the judge 
stated that compulsory delivery could be ordered under the MHA, to enable effective treatment 
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Though in the latter case it was not argued that deterioration of mental disorder 
of the patient as a result of possible injury or still-birth would occur, such a 
claim might easily be constructed in almost every case of childbirth. In the 
second case decided on the basis of the MCA, a patient was deemed to be 
lacking the mental capacity to consent to or refuse the intervention. However, 
if the patient had been capable of making decisions the legal reasoning as to 
whether the case belonged to MHA or MCA competence would illustrate 
completely different outcomes for the patient.  

These cases illustrate that in practice it is problematic to draw a line 
between the powers to treat under the MHA, where mental capacity is 
irrelevant, and the MCA, where mental capacity is a topical issue. 
Delimitation between mental disorders that should be treated under the MHA 
and other disorders that could be treated by the MCA appears not to be clear-
cut.  

4.3.5 Delimitation between mental and somatic care 
In sections 4.2 and 4.3 the requirements of English law were studied as to 
when a patient can be admitted to compulsory mental healthcare, and when he 
or she should be treated under the rules established for somatic care. It was 
indicated that generally mental capacity is a prerequisite for most somatic 
interventions. However, if a patient can be admitted in accordance with the 
MHA, it is unclear whether the MCA, inherent jurisdiction or the MHA will 
be applicable to the patient.915 The confusion as to what legal rules should be 
applicable occurs because of the limits of interventions, prescribed by the 
domestic law.  

Both the MCA and the MHA are applicable to persons that meet certain 
diagnostic thresholds. The diagnostic threshold in the MHA resembles the 
diagnostic threshold under the MCA. The MHA allows treatment for mental 
disorders, their manifestations and symptoms, for those who are admitted 
compulsorily. The care needs are formulated in the MHA in rather a blurred 
manner, which means that in many situations when treatment is medically 
necessary, the criterion will be satisfied. This means that the area of 
application of the MHA and MCA is similar. However, the problem is that the 
legislator used the category of mental disorder, distinct from other disorders, 
and attempted to readdress the issue of delimitation between these categories 

                               
against mental disorder. Such reasoning, in my view, is problematic as the limits of permissible 
interventions are ambiguous. For instance, some practitioners may also view ordering 
compulsory abortion or even sterilisation as enabling effective treatment. The NHS Trust & Ors 
v FG (Rev 1) [2014] EWCOP 30, paras 85–89. 
915 A similar critique was delivered by the House of Lords and the Law Commission. House of 
Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 2005: Post-
Legislative Scrutiny 2014, p. 12, paras 37–38; see also the Law Commission, Mental Capacity 
and Deprivation of Liberty 2017, p. 155. 
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to medical practice. In section 4.3.4 it was shown in particular that the issues 
arising from giving birth, self-harm to one’s own body, and other treatments, 
in particular, related to eating disorders, were considered to fall either within 
the scope of the MCA (alternatively, inherent jurisdiction, if the MCA was not 
applicable) or the MHA. This gives rise to confusion as to how certain actions 
of healthcare staff should be qualified, whether they are treatment of mental 
disorder and its manifestations, or somatic disorder. Medical practice, 
however, is not equipped to deal with the delimitation between somatic and 
mental disorders on the basis of scientifically grounded guidelines. Medical 
science indicates that making a distinction between mental and somatic 
disorders is not feasible.916 There is no guidance from the authorities to 
healthcare practitioners on the way the delimitation should be conducted. The 
legal system has created the categories of mental or somatic disorder that it 
can assess independently, without reference to medical practitioners. The law 
demands medical practitioners to answer the question of delimitation, where 
scientific knowledge indicates that delimitation is not always possible.  

The analysis indicates that if a patient has a mental disorder, and may be 
subjected to compulsory treatment under the MHA, finding out which rules to 
apply may be problematic. Priority of the MHA over the MCA (or vice versa) 
has not been formally established. The judicial practice on behalf of this issue 
is not unanimous. Some case law, in particular, GJ v The Foundation Trust & 
Anor, indicates that MHA should prevail over the MCA if an alternative 
solution is not available under the MCA.917 The phrase “an alternative solution 
is not available under the MCA” is vague. The MHA sets “the least restriction 
principle” which should be taken into consideration: the restriction, imposed 
on a person without their consent should be as minimal as possible. In a sense, 
the MCA proposes less restrictive principles for allowing a patient to refuse 
treatment if he or she is capable of deciding. The relations between the acts 
remain ambiguous.918 

4.4 Diagnostic threshold for incapacity 
In section 4.2 it was stated that the assessment of ability to make healthcare 
decisions according to the MCA may only be provided for persons who have 
an impairment of, or a disturbance in the functioning of, the mind or brain. In 
this section this diagnostic threshold is analysed. 

The language of Section 2 (1) MCA emphasises that a certain deviation 
from the norm in the form of an impairment or disturbance in the functioning 
                               
916 See section 2.3.2.2. 
917 GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam), para. 58. 
918 The confusion as to the relations between the MCA and MHA has also been noted in the 
independent review of Department of Health and Social Care, The Independent Review of the 
Mental Health Act: Interim Report 2018, pp. 23–24 and 27–28. 
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may be a threshold for enjoying legal capacity. The majority of the cases 
adjudicated in the CoP have established diagnosis as a starting point.919 The 
opinion of the medical practitioner about the diagnosis (or existence of 
impairment or disturbance) plays a decisive role. It is also important to note 
that whether the impairment or disturbance in the functioning is temporary, 
permanent or fluctuating does not play a role: all these types of disorder may 
be considered to be impairment or disturbance.920  

As discussed in section 4.2.3, the MCA’s diagnostic threshold is 
formulated in rather similar terms as the threshold for admission to 
compulsory treatment under the MHA. The MHA defines impairment or 
disturbance of mind as signifying a mental disorder. The MCA’s thresholds is 
almost similar, except that it also includes an impairment of, or disturbance in 
the functioning, of the brain. From the previous discussion it is clear that 
learning disabilities were excluded from the scope of the MHA, but the MCA 
threshold encompasses learning disabilities. The MHA also attempts to 
contrast mental disorders with somatic diseases. In this section I intend to 
explore whether the MCA’s diagnostic threshold includes persons with mental 
disorders only. 

The legal history of the MCA indicates that the distinction between mental 
and physical diseases was not directly drawn by the Law Commission.921 The 
Law Commission considered that different states of health and disorder could 
impede the cognition, emotions and behaviour of a person; it also provided 
examples of neurological disease or the prolonged labour of a pregnant 
woman as possibly influencing cognition.922 However, imposing the 
diagnostic threshold was still seen as being necessary. The Law Commission 
emphasised that the diagnostic threshold in the MCA aimed to lessen the 
number of bizarre decisions in question.923 The literal wording of Section 2 (1) 

                               
919 See e.g. Abertawe Bro Morgannwg University Local Health Board v RY & Anor [2016] 
EWHC 3256 (Fam), para. 4; NHS Trusts v C (Medical Treatment and Reporting Restrictions 
Order) (1) [2016] EWCOP 17, para. 3; Z & Ors, Re [2016] EWCOP 4, para. 3. In Kings College 
Hospital NHS Foundation Trust v C & Anor it was suggested that in capacity assessment 
procedures one should start with the assessment of abilities, whereas the diagnostic threshold 
should be assessed secondly in the sequence. The reasoning of the judge is driven by the 
tendency of assessors to forget about the need for causal connection between the diagnostic and 
cognitive thresholds. Since the requirement for a causal connection is not omitted, but examined 
in this chapter, the sequence of analysis of the thresholds makes no significant difference. Kings 
College Hospital NHS Foundation Trust v C & Anor [2015] EWCOP 80, para. 33; cf. PB, Re 
[2014] EWCOP 14, para. 89. 
920 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, p. 40. 
921 The Report of the Law Reform Commission on incapacity served as a preparatory work for 
the Mental Capacity Act 2005. It is often cited in decisions of the court. See e.g. G v E [2010] 
EWHC 2512, para. 17. 
922 Law Commission, Report No. 231 ‘Mental Incapacity’, Summary of Recommendations 
1995, para. 3.11. 
923 Law Commission, Report No. 231 ‘Mental Incapacity’, Summary of Recommendations 
1995, para. 3.8. 
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of the MCA does not exclude somatic disorders from the scope. The 
distinction between mental and somatic diseases is not crucial for the 
assessment of a patient’s capacity to make healthcare decisions in England. In 
the vast majority of the accessible case law at the British and Irish Legal 
Information Institute database (BAILII), the diagnoses commonly associated 
with mental or behavioural disorders satisfied the diagnostic threshold.924 
Though the BAILII database does not contain all the cases adjudicated by the 
CoP, this review of the case practice may indicate certain patterns in the 
judicial interpretation of the diagnostic threshold.925 

To identify what is considered as being a diagnostic threshold I have 
reviewed all the cases published in the BAILII database from 2014 to 1 April 
2018. These cases concern people with long-term psychosocial and 
intellectual disabilities.926 The CoP acknowledges that the following disorders 
fall in particular within the MCA’s scope: various types of schizophrenia,927 
bipolar affective disorder,928 anorexia nervosa,929 vascular dementia,930 various 
disorders of consciousness (minimally conscious state and permanent 
vegetative state),931 autism,932 various brain injuries,933 Asperger’s syndrome934 
and other learning disabilities.935 

The MCA-case law (at least within the judicial proceedings) indicates that 
the act is mainly applied towards persons with long-lasting psychosocial and 

                               
924 See section 4.1.2 for information about the BAILII database and limitation of available 
information (in particular, supra note 799). In one of the cases the patient had fibromyalgia 
diagnosed – a disease of the musculoskeletal system, which causes pain and problems with 
memory and concentration. The patient was deemed incompetent to decide, but on its merits 
the CoP decided that competence was not an issue. This is the closest example of somatic 
disorder that I could find. From the case it is unclear whether fibromyalgia in itself satisfied the 
diagnostic threshold, or whether the patient had other mental disorders. SM, Re (revocation of 
a Lasting Power of Attorney) [2015] EWCOP 27, para. 3.  
925 Assessment of capacity may also take place in hospitals without any judicial review. From 
the review of the judicial decisions it is not possible to speculate on whether capacity 
assessment patterns in hospitals might be similar. 
926 The example of fibromyalgia named earlier is an exception, but still concerns a person with 
disability. SM, Re (revocation of a Lasting Power of Attorney) [2015] EWCOP 27, para. 3. 
927 See e.g. Cambridge University Hospitals NHS Foundation Trust v BF [2016] EWCOP 26, 
paras 39 and 43. 
928 See e.g. NHS Trusts v C (Medical Treatment and Reporting Restrictions Order) (1) [2016] 
EWCOP 17, para. 3 
929 See e.g. Cheshire & Wirral Partnership NHS Foundation Trust v Z [2016] EWCOP 56, para. 
5. 
930 See e.g. AG, Re [2016] EWCOP 37, para. 6. 
931 See e.g. S, Re [2016] EWCOP 32, para. 15. 
932 See e.g. The Mental Health Trust & Ors v DD & Anor [2015] EWCOP 4, para. 1. 
933 See A Healthcare NHS Trust v P & Anor [2015] EWCOP 15, para. 1. 
934 See e.g. Z & Ors, Re [2016] EWCOP 4, paras 3 and 60. 
935 See DB, Re [2016] EWCOP 30, para. 1. For this period, 242 cases were reviewed; however, 
not all of them concerned the diagnostic threshold under section 2 (1) of the MCA. The list of 
the diagnoses only includes those considered to fulfil the requirements of the diagnostic 
threshold. Not all the cases necessarily list the particular diagnosis; however, those concerning 
capacity assessment mainly do. 
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intellectual disabilities (or mental disabilities as labelled in section 1.8). 
Whether the provisions of the act or the way the MCA is applied are 
discriminatory in accordance with the national law will be analysed in section 
4.8. Whether the diagnostic threshold is compliant with the human rights law 
requirements is evaluated in section 4.9.  

4.5 Inability to make a healthcare decision 
4.5.1 Introduction 
In section 4.2.3 it was explained that English law assesses decision-making 
capacity with the aid of a three-stage test. Firstly, there is a need to state that 
a patient meets a certain diagnostic threshold (this threshold was discussed in 
section 4.4). Secondly, the patient must lack at least one of the four cognitive 
abilities (hereinafter also referred to as the cognitive threshold). Thirdly, a 
causal connection between absence of cognitive abilities and diagnostic 
threshold must be demonstrated.936 In addition, section 4.2.4 asserts that 
inherent jurisdiction may set other criteria for capacity assessment. The exact 
content of these criteria is vague, but it is clear that absence of coercion or 
undue influence is a prerequisite for validity of decisions. In section 4.5 it is 
analysed how the inability to make healthcare decisions under inherent 
jurisdiction and in the MCA is interpreted. 

My analysis in this section is based mainly on the decisions of the courts, 
which are accessible through the databases (I have mainly used BAILII, 
Mental Health Law Online and Westlaw for this purpose). However, as was 
explained in section 4.1.4, the courts are not the only assessors of capacity. 
Medical personnel in particular provide capacity assessments on a daily basis. 
The threshold for capacity may be interpreted differently among the CoP and 
medical practitioners (requirements may be also interpreted differently by 
various healthcare professionals). However, this section does not aim to 
provide exhaustive accounts of how capacity assessments were provided. The 
aim of this analysis is to illustrate the weaknesses (and strengths if such exist) 
in formulating criteria for assessment and their subsequent interpretation. This 
aim can be fulfilled through an analysis of the available case law.  

                               
936 Mental Capacity Act 2005 Sections 2 and 3. 



 261

4.5.2 Understanding the information relevant to a healthcare 
decision 

4.5.2.1 Information relevant for the test  
Section 3 (1a) MCA indicates that patients are unable to make decisions if 
they, inter alia, are unable to understand information relevant to a healthcare 
decision. For this study this formulation means that two issues should be 
investigated. These issues are what information is relevant for a decision and 
what level of understanding the patient is required to have. In section 4.5.2.1 
the question as to what information is relevant for a decision is studied. 
Section 4.5.2.2 addresses the question concerning the level of understanding 
required.  

The legislator provides certain guidance about the interpretation of the 
ability to understand. This guidance may be seen in different parts of Section 
3 MCA. Section 3 (2) MCA focuses on the requirements for information 
disclosure. It states that if a patient can understand the information with the 
help of special means only, the patient shall be regarded as being capable of 
understanding. On the one hand, the language of Section 3 MCA does not state 
clearly that disclosure of information prior to a decision is an absolutely 
necessary precondition. However, the requirement to disclose information 
prior to assessment derives from the MCA Code of Practice.937 On the other 
hand, the language of Section 3 (2) MCA establishes that accommodation of 
the information for the needs of a specific patient is necessary, yet indicates 
that there are certain limits to the accommodation, after which it is futile. It is 
possible to assume that capacity assessors are the ones who decide when the 
limits of available possibilities have been reached. It might be relevant to note 
that capacity assessors may or may not be the same persons who provided the 
information about the proposed medical intervention in question (see section 
4.1.4). In some situations this fact may allow or block the possibilities for 
additional options of ensuring accommodation and the accessibility of 
information.  

Section 3 (4) MCA explains that “information relevant to a decision 
includes information about the reasonably foreseeable consequences of — (a) 
deciding one way or another, or (b) failing to make the decision”. The wording 
of this section emphasises that understanding the consequences of the choice 
is a necessity, but not the only element of relevant information. What exactly 
the relevant information is, and if it is limited to what is disclosed, is not 
particularly clear. The requirements are elaborated in case law and the MCA 
Code of Practice. In a pre-MCA case Re C, Justice Thorpe held that to preserve 
capacity a patient must demonstrate an understanding of the nature, the 

                               
937 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 3.7. 
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purpose, or the effects of the proposed treatment.938 Similar interpretation is 
supported in post-MCA case law.939 A slightly different interpretation of the 
information relevant for decision-making was established in the MCA Code 
of Practice. It specifies the following parameters of understanding: “the nature 
of the decision, the reason why the decision is needed, and the likely effects 
of deciding one way or another, or making no decision at all”.940 Hence, the 
MCA Code of Practice stresses that the patient must understand the nature, 
reason and effect of their decision, whereas case law puts the emphasis on the 
proposed medical procedures. It is most likely that the authors of the Code of 
Practice also meant the nature and purpose of a treatment, rather than one’s 
decision. It seems unreasonable that the intention was to understand the inner 
impulses of a patient’s own decision, since no external assessors can evaluate 
them.941  

One should distinguish between the ability to understand the effect of any 
decision or the effect of an intervention. The effect of a treatment refers to 
how a specific treatment can influence one’s health. The effect of a decision 
may include understanding not only the effects of a specific treatment, but also 
other information, such as economic gains and losses or information about 
one’s personal life. The wording of Section 3 (4) MCA makes a reference to 
the consequences of a decision, rather than a treatment. This is understandable 
as the MCA not only covers decision-making in healthcare, but in many other 
areas as well. But whether this wording should be read as a hint that the 
consequences of a decision is a broader concept compared with the 
consequences of a treatment is not clear. In some cases it seems that the courts 
strive to confine the notion of consequences. The case of A Local Authority v 
Mrs A and Mr A concerned a woman A, who had learning disabilities. Before 
marriage, Mrs A gave birth to two children; both were removed from her care 
at birth due to her incapacity to take care of them. She was advised to have 
contraception, but refused this medical procedure. The local authority claimed 

                               
938 Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290, [1994] 1 All ER 819. 
939 In A Local Authority v Mrs A Justice Bodey held that a person needed to understand the 
reason for contraception that corresponded to the requirement to understand the purpose of 
treatment. A patient needs to understand what contraception does, including the likelihood of 
pregnancy that analogises the nature of the treatment. Finally, the understanding of the types of 
contraception available and how each is used, how easily each type can be changed and the 
generally accepted effectiveness of each, the advantages and disadvantages of each type, the 
possible side-effects of each and how they can be dealt with. The latter test can be described as 
understanding the effect of the decision. A Local Authority v A & Anor [2010] EWHC 1549 
(Fam), para. 64; see also A Local Authority v K [2013] EWHC 242, para. 24; The Hospital 
Trust v V & Ors [2017] EWCOP 20, para. 20. 
940 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.16. 
941 Current case law also focuses on understanding the nature and purpose of medical treatment, 
rather than the decision. See, for example, A Local Authority v A & Anor [2010] EWHC 1549 
(Fam), paras 56 ff.; see also Series, L, Sex, Capacity and Forensic Cotton Wool: IM v LM 
[2014] EWCA Civ 37, p. 318. 



 263

that she was not capable of refusing medical treatment because she was unable 
to envisage “the wider practicalities of bringing up a child”. The judge posed 
the question as to what degree of understanding was required by law: whether 
the required degree of understanding was just a proximate medical issue or of 
social consequences of one’s choice. In A Local Authority v Mrs A (Test for 
Capacity as to Contraception) it was concluded that the test for contraception 
should be confined to proximate medical issues.942 Justice Bodey described the 
reasoning as follows:  

I am persuaded that this wider test would create a real risk of blurring the line 
between capacity and best interests. If part of the test were to involve whether 
the woman concerned understood enough about the practical realities of 
parenthood, then one would inevitably be in the realms of a degree of 
subjectivity, into which a paternalistic approach could easily creep. What 
exactly would the woman have to be able to envisage about parenthood, who 
would decide, and just how accurate would her expectations have to be?943 

The judgment emphasises that understanding a proximate medical issue – or 
the effect of a medical intervention – is supposed to satisfy the requirements 
of the MCA.944 Albeit, in many situations it seems hard to distinguish between 
proximate medical consequences from social consequences of it. Death, 
pregnancy or permanent impairment and the depth of understanding thereof 
may be regarded as being medical or social consequences. It is also hard to 
establish whether there is an agreement that what is required to be understood 
is always confined to proximate medical consequences in cases not connected 
to contraception. The issue as to how broad and how deep the understanding 
of the proximate medical consequences is required will be studied in the next 
section.  

In section 2.2.2 I argued that it is very important to question whether the 
legal systems’ expectations that a person has certain knowledge are 
reasonable. By this I mean that before assessing whether a patient possesses 
certain knowledge the law should ensure that such knowledge has been 
provided. During interaction with a patient, the disclosure of information 
mainly concerns medical information. The content of this information was 
discussed in section 4.2.2. From that discussion, it became visible that the 

                               
942 A Local Authority v A & Anor [2010] EWHC 1549 (Fam), para. 64. 
943 A Local Authority v A & Anor [2010] EWHC 1549 (Fam), para. 61; cf. SL, Re [2017] 
EWCOP 5, para. 6. 
944 In their reasoning about consent to sexual intercourse, the judges considered that not only 
an understanding of the mechanics of sexual intercourse was required, but also the possible 
implications such as pregnancy, or possible ill-health. However, it is debatable whether the 
capacity to consent to sex should be act-specific, or if capacity depends on a relationship with, 
and attitude to, a specific partner. It is hard to reach a conclusion whether the reasoning of the 
court can be seen as including social implications for the act; it is also unclear whether the 
reasoning should be applicable to medical decision-making. A Local Authority v H [2012] 
EWCOP 49, paras 24–25; D Borough Council v AB (Rev 1) [2011] EWCOP 101, para. 42. 
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GMC Guidance recommends providing even more detailed information than 
that concerning nature, purpose and the effect of medical information. In 
Montgomery v Lanarkshire Health Board, the Supreme Court emphasised that 
the disclosure of information to a patient shall be in accordance with the 
reasonable patient standard. This standard means that healthcare staff need to 
take all reasonable steps towards providing the information that an individual 
patient requires.945 Even so, it is the healthcare staff who determine what 
information the patient needs. Information can also be provided in broad 
terms. As mentioned earlier, the MCA Code of Practice obliges the disclosure 
information prior to assessment.946 It seems that the legal system attempts to 
align the disclosed information and what should be assessed. However, the 
requirement to provide capacity assessments only towards the information that 
was provided has not so far been straightforwardly formulated within the legal 
order. In section 4.2.2 the topic was also discussed of whether a patient may 
refuse to receive medical information.947 Yet, to demonstrate that the threshold 
of mental capacity has been reached the patient needs to demonstrate the 
ability to understand relevant information. This means that refusing to receive 
information for patients whose capacity is assessed may result in mental 
incapacity and invalidity of decisions.  

To summarise, English law requires assessing the ability of patients to 
understand the nature and purpose of medical procedures, as well as the effect 
of their medical decisions. The effect is to be primarily understood as being 
the proximate consequences of a medical procedure, rather than its social 
consequences. Yet drawing the line between medical and social consequences 
is problematic. The relevant information also includes the consequences of 
failing to make a decision. The discussion above indicates that a large degree 
of discretion as to how information is provided and what information is 
necessary for capacity assessment belongs to the assessors (medical staff or 
courts). The legal system does not directly require aligning assessment with 
the information provided. However, it seems that case law and soft law imply 
that such alignment should exist. The design of the norm, requiring 
demonstrating understanding information concerning medical intervention, 
makes it complicated practically for a patient to exercise the right to not be 
informed. In these situations patients will unlikely preserve their capacity to 
make valid decisions. 

I shall now turn to the question of what kind of understanding a patient is 
required to have.  

                               
945 Montgomery v Lanarkshire Health Board [2015] UKSC 11, paras 81–83 and 87. 
946 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 3.7; see also KK v STCC [2012] EWCOP 2136, para. 58. 
947 Montgomery v Lanarkshire Health Board [2015] UKSC 11, paras 80–82. 
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4.5.2.2 Required level of understanding 
In Chapter 2 it was clarified that the verb “understand” has multiple meanings. 
In a pedagogical context, Biggs and Tang suggest that it is better to avoid 
forming the requirement as ‘understanding’ because it risks creating various 
expectations of performance level between the assessors and the person being 
assessed.948 It was also demonstrated that understanding can be viewed as a 
basic awareness of the situation concerned, as the ability to articulate 
conceptually, as procedural, propositional knowledge, and as a process of 
communication, and so on. In this section I shall analyse what level of 
understanding is required under English law.  

In case law understanding is often considered to be a crucial ability. This 
ability is linked logically with the others stated in the MCA: it is complicated 
to remember information or to use and weigh the options that one does not 
understand. Most decisions concerning capacity assessment examine and 
discuss the criterion of understanding. In some judgments the analysis of 
understanding is not separated from the use and weigh test.949 Due to this, the 
analysis of the criteria of understanding and using and weighing, may overlap.  

The MCA defines capacity as decision-specific ability, inter alia, to 
understand information. Section 3 MCA directly specifies that patients may 
be considered as being incapable only if they are unable to understand 
information relevant to a decision. Section 4.16 MCA Code of Practice also 
implies that capacity should not be assessed before disclosing relevant 
information. Analysing these rules leads to the conclusion that understanding 
in English law must not be expounded as a general cognitive ability.  

Legal researchers indicate that in practice, capacity is not necessarily 
regarded as an issue-specific ability. Some assessors still comprehend it as a 
general ability.950 In the accessible case law of the CoP it is hardly possible to 
find such examples of the grave violation. Interestingly, in the case practice it 
                               
948 Previously in section 2.3.3 I mentioned studies illustrating that patients and physicians 
understand information about risks differently. The input from pedagogy re-emphasises that 
such differences cannot only occur in understanding the risks of treatment, but also when it 
comes to assessment of capacity. Politi, M C, Han, P K J, and Col, N F, Communicating the 
Uncertainty of Harms and Benefits of Medical Interventions, pp. 683–684; Mishra, P K, et al., 
Informed Consent in Cardiac Surgery: Is It Truly Informed?, p. 679. 
949 See e.g. PH v A Local Authority [2011] EWCOP 1704, paras 62–63; AB v HT & Ors [2018] 
EWCOP 2, para. 35. 
950 One of the professionals interviewed in one study described his methods of assessment in 
the following way. “Well I don't do the MMSE or anything like that – that's nursing or social 
workers from old age psychiatry – I'm more about where are you? Who are you? Tell me a little 
bit about yourself. Tell me a little bit about your family, your past history. Do you know why 
you are here? You know, erm, what are your wishes for the future? If they're married, tell me 
about your wife, you know, and if they're able to give me that information then in the main 
we're talking about someone who has capacity.” Emmett, C, et al., Homeward Bound or Bound 
for a Home? Assessing the Capacity of Dementia Patients to Make Decisions about Hospital 
Discharge: Comparing Practice with Legal Standards, p. 77; see also the House of Lords Select 
Committee on the Mental Capacity Act 2005, Mental Capacity Act 2005: Post-Legislative 
Scrutiny 2014, para. 66. 
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is possible to see that Intelligence Quotient (IQ),951 Addenbrooke’s Cognitive 
Examination (ACE-R),952 and Folstein’s Mini Mental State Examination 
(MMSE)953 were used as evidence, providing background information about a 
patient. Perceiving information obtained from the above mentioned general 
tests as being relevant might nudge some assessors to continue testing the 
general, rather than the decision-specific, cognitive abilities of patients. 

Another issue raised in section 4.5.1 was whether English law requires 
understanding as a general awareness of the treatment situation or the ability 
to articulate conceptually. In the London Borough of Ealing v KS & Ors 
Justice Wood agreed with the opinion of a doctor and held that SK was 
incapable of deciding her medical treatment. One of the underlying reasons 
for declaring incompetence was that SK could not describe what the term 
“cyst” actually meant.954 Donnelly criticised the decision of the court in this 
case: it was not understandable how the inability of SK, who was a non-native 
English speaker, to define the word “cyst” could identify a lack of capacity.955 
The reasoning of the court in this case indicates that occasionally the ability 
to articulate conceptually is required for preservation of capacity. 

The case of LBL v RYJ emphasised that a patient is not required to 
understand every “peripheral” detail of the information provided because 
information has a very different value for every person.956 On the basis of the 
case it is not possible to conclude that the court demanded only basic 
awareness of the situation. The emphasis is only put on the fact that some 
details may set the bar of competence too high. This view on the requirement 
of understanding seems logically to correspond to the fact that information 
disclosure may be provided in broad terms and patient-centred standard of 
information disclosure (see section 4.2.2). However, the assessors, especially 
those who meet a patient for the first time, are likely to have a poor perception 
of the values of such a patient.957 It is important to emphasise that the 
construction of the norm presupposes that it is the assessors who decide on 
what details are “peripheral” and what are essential.  

The ability to understand may be closely connected to the way information 
is articulated by the patient. Clearly some patients, due to disorders of the 
nervous system, absence of experience, education, and so on, may be in a 
disadvantageous position. In addition, capacity assessments are sometimes 

                               
951 See e.g. RT v LT & Anor [2010] EWCOP 1910, paras 20–21; D Borough Council v AB 
(Rev 1) [2011] EWCOP 101, para. 3; Derbyshire County Council v AC [2014] EWCOP 38, 
para. 8. 
952 See e.g. PH v A Local Authority [2011] EWCOP 1704, para. 34. 
953 See e.g. OL, Re [2015] EWCOP 41, para. 6; KK v STCC [2012] EWCOP 2136, para. 27. 
954 London Borough of Ealing v KS & Ors [2008] EWHC 636 (Fam), para. 84. 
955 Donnelly, M, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits 
of Liberalism, p. 134. 
956 LBL v RYJ & Anor [2010] EWHC 2665, para. 24. 
957 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, para. 68. 
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carried out in an unusual environment, with professionals who may be 
strangers and have little knowledge about the required support and usual 
patterns of the patient’s articulation. This might have a disadvantageous effect 
on the person.958 The comparison between the cases of PH v A Local Authority 
and KK v STCC can provide examples on how eloquence may be important 
for the preservation of capacity. Both cases concern decisions of the patients 
to reside in their homes, as opposed to institutions. The case of PH v A Local 
Authority concerns a man with a neurological disorder who acknowledged his 
needs for support, but was still considered unable to make a decision about the 
place of residence. The judge and some of the capacity assessors considered 
that the his understanding was not real.959 It seems that in this case only direct 
acknowledgement that the man would choke and die if he went back home, 
would persuade the court that the person understood the information, but the 
man did not make such a statement.960 In contrast to this in KK v STCC, a 
woman was very eloquent and articulated her understanding of the effect of 
her decision in the following way “If I die on the floor, I die on the floor. I’d 
rather die in my own bungalow, I really would”.961 In this case KK was 
declared capable to decide concerning her place of residence. However, many 
people like PH would not like to discuss the topic of their deaths with others, 
including, practitioners and strangers, or sometimes even acknowledge this 
fact to themselves. Lack of desire to discuss information does not necessarily 
indicate absence of cognitive ability. It might simply mean that we do not want 
to talk about something. The topic of death as well as acknowledgment of 
one’s own limitations seems to be a very intimate issue.  

Some judgments assert that the decision should be valid whatever the 
consequences of the decision are.962 Nevertheless, the case law also illustrates 
that drawing a distinction between an absence of understanding as a cognitive 
function and not accepting the choice of the patient is a problem. For example, 
in PH v A Local Authority, mentioned above, the court held that a person was 
unable to decide due to an absence of understanding. The man acknowledged 
that he needed “a full-time carer” as well as the advantages and disadvantages 
of living at home. However, the court considered that the patient did not have 

                               
958 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, paras 68–73. 
959 PH v A Local Authority [2011] EWCOP 1704, paras 59–61. 
960 A similar situation can be seen in the case of AB v HT & Ors. In the case a woman was 
considered incapable to decide where to reside. According to the Court, the woman was 
incapable of giving reasons why she wanted to live with her aunt. Stating that she experienced 
the aunt’s support was insufficient for demonstrating understanding. Here it seems that a more 
eloquent answer was required by the assessors to confirm mental capacity. The women was 
born and raised in Somalia and English was not her first language. AB v HT & Ors [2018] 
EWCOP 2, para. 35.  
961 KK v STCC [2012] EWCOP 2136, para. 50. 
962 Kings College Hospital NHS Foundation Trust v C & Anor [2015] EWCOP 80, paras 29–
30; CS (Termination of Pregnancy) [2016] EWCOP 10, para. 23. 
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a real understanding of his situation and its consequences.963 This case may 
illustrate that drawing the line between understanding as a cognitive process 
and agreeing with the decision of a patient is problematic in practice. Another 
example of difficulties in such a distinction is the judicial reasoning for 
persons with anorexia. In these cases, acknowledgment by a patient that he or 
she will die without treatment does not signify that a person is able to 
understand (or use and weigh) information.964 

Does English law also require believing in (or having propositional 
knowledge as to) the information provided? Neither the MCA, nor the MCA 
Code of Practice pose this requirement directly. But in the pre-MCA case Re 
C (Adult: Refusal of Medical Treatment) it was held that believing in the 
information provided was necessary for passing the threshold of mental 
capacity.965 The case does not elicit what beliefs involve. In this case the 
patient did not question information concerning treatment options, but had 
personal beliefs that overcame the opinion of the physician: “he would rather 
die with two feet than live with one”.966 Interestingly, in this case information 
provided to the patient was not completely true: the doctor was not aware of 
the high risk of mortality in amputation and assured the patient that without 
amputation healing would be highly unlikely. Further improvement of the 
patient’s conditions showed that information disclosed by medical 
practitioners was unreliable. However, Re C is a pre-MCA case and cannot 
establish a principle that is coherent with statutory rules;967 therefore, the Re C 
test for belief does not have a binding force for current legal practice. 

The example of the Re C case is interesting as it illustrates the tension 
identified earlier in Chapter 2. In section 2.2.1 it was noted that imposing the 
requirement of having beliefs about the truthfulness of information or benefit 
of treatment is problematic as it might contradict the principles of medical 
law. In English medical law a patient whose capacity is not challenged is seen 
as a customer who may choose a doctor and treatment options.968 It is 
estimated that a significant number of patients become victims of medical 

                               
963 PH v A Local Authority [2011] EWCOP 1704, paras 59–61. 
964 See e.g. the NHS Trust v L & Ors [2012] EWHC 2741 (COP), [2013] COPLR 139, para. 
56. 
965 This case is about patient C, who had schizophrenia diagnosed and had gangrene in his leg. 
Amputation was proposed as a treatment, but C refused it. C sought a declaration of the court 
about his ability to refuse the amputation. His claim was approved. Re C (Adult: Refusal of 
Treatment) [1994] 1 WLR 290, [1994] 1 All ER 819. 
966 Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290, [1994] 1 All ER 819. 
967 Notably, the Law Commission also recognised that believing in information was a 
requirement for competence. Law Commission, Report No. 231 ‘Mental Incapacity’, Summary 
of Recommendations 1995, p. 37. 
968 See e.g. Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116. In this case it was stated 
that the patient may refuse or consent to medical treatment even if their “reasons are rational, 
irrational, unknown and even non-existent”. 
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negligence.969 Taking into account the possibility of other opinions concerning 
medical diagnosis and treatment methods, the requirement to believe in the 
information provided by medical practitioners is problematic and 
questionable. The requirement of having propositional knowledge might also 
raise concerns regarding indirect discrimination,970 since the requirement is 
posed exclusively with respect to patients whose capacity is challenged.  

Post-MCA practice indicates that occasionally patients were deemed to be 
incapable of deciding, as they did not believe in the information provided. For 
example, in NHS Trust v K & Ors a woman with a psychotic disorder and 
schizophrenia was declared to be incapable because she was unable to believe 
that she had cancer of the uterus.971 Donnelly indicates that the following types 
of belief amount to incapacity: belief in absence of the disorder; bad intentions 
of medical treatment that will not be able to enhance welfare; false beliefs 
about some facts in the patient’s personal life.972 It is also possible to add to 
this list the non-acknowledgment of limitations of one’s own abilities (for 
example, the ability to cope with a disorder without medication).973 The case 
practice analysed indicates that propositional knowledge (or believing in 
information) is sometimes regarded as a required level of understanding. 

The requirement of propositional knowledge is closely connected to the 
concept of insights used in psychiatry. The concept of insight can be described 
as a belief or acknowledgment of a person who is suffering from a mental 
disorder that he or she is truly ill and needs to receive treatment. Lack of this 
ability, for example, in schizophrenia, is often seen as a manifestation of the 
disorder.974 According to Case, the requirement of having insights arises in 
approximately one-third of the judicial decisions discussing mental 
capacity.975 In the existing case law what is meant by insights is rarely 

                               
969 Nandhra claims that one in four patients are a victim of a medical mistake. Nandhra, S, NHS 
Medical Mistakes Leading to Rise in Compensation Claims, Disabled World 18/3 2009; see 
also Donnelly, L, NHS Negligence Claims Rise by 20 Per Cent in Just One Year, The Telegraph 
News 2/6 2013. 
Mistakes in diagnosing and treatment occur not only in England, of course, but worldwide and 
are not completely avoidable; see also Oyebode, F, Clinical Errors and Medical Negligence, p. 
324. 
970 Further in section 4.8 the non-discriminatory framework in English law will be studied. 
971 NHS Trust v K & Ors [2012] EWHC 2922, paras 6–11. 
972 Donnelly, M, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits 
of Liberalism, p. 140. 
973 See e.g. PH v A Local Authority [2011] EWCOP 1704, paras 44–45, 47 and 59–62. 
974 See e.g. Owen, G S, et al., Mental Capacity and Decisional Autonomy: An Interdisciplinary 
Challenge, pp. 95–96; Williams, C, The Social Context of Treatment Options, Lecture, Social 
Context of Mental Health and Illness, University of Toronto, Canada 14/2 2013. 
975 Case has analysed the judgments of the Court of Protection for the period from 2007 to 2015. 
Case, P, Dangerous Liaisons? Psychiatry and Law in the Court of Protection – Expert 
Discourses of “Insight” (and “Compliance”), p. 368. The tendency to refer to presence or 
absence of insights did not cease to exist in more recent case law. See e.g. Z & Ors, Re [2016] 
EWCOP 4, para. 69; NHS Trusts v C (Medical Treatment and Reporting Restrictions Order) 
(1) [2016] EWCOP 17, para. 38. 
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explained in detail. Case is critical towards the usage of the concept in the case 
law, in particular because the text of the MCA does not require having 
insights. She notes that the concept blurs the requirements of the MCA.976 Case 
and Emmett et al. also consider that the usage of the concept of insight may 
lead to recognising a patient as being incapable simply due to a disagreement 
with the doctors.977 This situation clearly contradicts the declared rejection of 
the outcome approach. 

To summarise, in section 2.2.3 it was explained that the verb 
‘understanding’ has a number of meanings. The usage of the verb ‘understand’ 
in the process of assessment can lead to an absence of clarity about the 
required performance level. It is rather straightforward that the MCA 
requirement of understanding presupposes assessment of issue-specific 
abilities. Yet various actors acknowledge that the requirement is occasionally 
interpreted in clinical practice as the test for general cognitive skills. In section 
4.5.2.1 it was also indicated that assessors enjoy a wide discretion in the way 
information is presented and on deciding what information is necessary for 
capacity assessment. The leeway that healthcare practitioners enjoy may 
signify a variety of interpretations in similar cases, including those that 
reinforce the practice of assessment of general cognitive skills. The purpose 
of usage of the general cognitive test (such as IQ, MMSE) as evidence in 
judicial practice is also unclear. Using such evidence may be seen as good 
practice by clinicians. The results of the general cognitive test may form 
prejudice towards patients undergoing assessments. Evidence in the form of 
results of general cognitive tests is not required by the MCA. 

The analysis of case practice in this section shows that a unanimous view 
on the required level of performance is absent within the English legal system. 
In case practice understanding was occasionally seen as the ability to articulate 
conceptually, as a procedural knowledge, and as a propositional knowledge, 
and so on. Absence of agreement concerning the required level of performance 
can lead to ambiguities of interpretation and differences in application of the 
test to various patients. Since subsequent practice of the MCA implementation 
is not consistent and the MCA is ambiguous, the criterion should be seen as 
being poorly foreseeable.  

                               
976 Case, P, Dangerous Liaisons? Psychiatry and Law in the Court of Protection – Expert 
Discourses of “Insight” (and “Compliance”), p. 374. 
The author refers to assessment of capacity provided by the Official Solicitor in the case of 
Wandsworth Clinical Commissioning Group v IA. In this case the Official Solicitor suggested 
that a patient was able to understand and weigh information. But due to an absence of insight 
he was unable to consent to the necessary treatment. Wandsworth Clinical Commissioning 
Group v IA (By the Official Solicitor as His Litigation Friend) [2014] EWCOP 990, para. 65. 
977 Case, P, Dangerous Liaisons? Psychiatry and Law in the Court of Protection – Expert 
Discourses of “Insight” (and “Compliance”), pp. 377–378; Emmett, C, et al., Homeward 
Bound or Bound for a Home? Assessing the Capacity of Dementia Patients to Make Decisions 
about Hospital Discharge: Comparing Practice with Legal Standards, p. 77. 
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The requirement of propositional knowledge is especially problematic. It 
presupposes that a patient should believe in the information provided and in 
the benefit of treatment. The requirement is also called for persons undergoing 
capacity assessment, which may raise concerns as to indirect discrimination. 

The discussion in this section also indicates that testing for understanding 
cannot be seen as an entirely objective procedure, as it only assesses cognition. 
The assessor’s view on presence of understanding is likely to be influenced 
by the patient’s eloquence. It is also more likely that a patient agreeing with 
the opinion of a physician will be found as having understanding. Despite 
formal rejection of the outcome approach, absence of clarity about the 
expected level of understanding can result in denial of capacity due to adverse 
consequences for patients. 

4.5.3 Inability to retain information 
Section 3 (1b) MCA states that a person can be deemed to be mentally 
incapable if he or she is unable to retain information relevant for the particular 
decision. In section 4.5.2.1, the question as to what information is relevant for 
the decision was addressed. This section intends to study the challenges with 
regard to assessing the criterion of retention.  

The criterion of retention of information alone has rarely been discussed in 
judicial practice. This situation may be explained by the fact that if a person 
is unable to retain information for a long time they will also be regarded as 
unable to understand information.978 The criteria of retention alone are most 
relevant in cases of intermittent memory problems.  

Section 3 (3) MCA states that remembering information for a short period 
only does not signify incapacity. The MCA Code of Practice provides some 
clarification as to how long the retention should last to preserve capacity. 
According to the Code of Practice, patients have to remember information for 
a period that would allow them to make ‘an effective decision’ and maximum 
support should be provided to the patient to improve the act of remembering 
information.979 However, these provisions of the MCA and Code of Practice 
do not explain what effective decision means, and how long means long 
enough. There are different types of medical intervention; some interventions 
are short and one-off procedures, others may be long-lasting. Some medical 
procedures are one-off, but carried out for quite a long period of time. A 
                               
978 In the case of CS (Termination of Pregnancy) a woman was both unable to retain information 
and understand it. The woman was not able to remember the information provided at all to make 
any decision; due to this she was also regarded as being incapable of understanding the 
information. CS (Termination of Pregnancy) [2016] EWCOP 10, para. 10. The case MB v 
Surrey County Council concerned a person who was not capable of making decisions at certain 
times, but not incapable during other times. The court in this case did not assess the patient’s 
capacity. MB v Surrey County Council [2017] EWCOP B27. 
979 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.20. 
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patient undergoing a long-lasting procedure might forget a previous decision 
or have a change of mind. This poses an important challenge as to how to 
interpret the criterion of retention in such situations. These challenges of 
interpretation will be explored later in this section.  

The right to withdraw consent is generally recognised within the legal 
order; the legal system does not draw any differences between valid refusal 
and valid withdrawal.980 The guidance of the Department of Heath “The 
Reference Guide to Consent for Examination or Treatment” (hereinafter – the 
Reference guide) makes clear that the capable patient may withdraw consent 
at any moment before or during a medical procedure.981 In the case of 
withdrawal a doctor should make sure that the refusal is actual, rather than a 
cry of pain, before terminating a procedure. According to the Reference guide 
a medical procedure can only be stopped if a patient’s life is endangered.982 
Noticeably, serious harm to a patient’s health is not regarded as a circumstance 
that forbids continuing a procedure.  

The Reference guide conceptualises a procedure for capacity assessment 
during medical intervention in the following way: 

Assessing capacity during a procedure may be difficult and, as noted above, 
factors such as pain, panic and shock may diminish capacity to consent. The 
practitioner should try to establish whether at that time the person has capacity 
to withdraw a previously given consent. If capacity is lacking, it may 
sometimes be justified to continue in the person’s best interests (see Chapter 
2), but this should not be used as an excuse to ignore distress. [

983 

Therefore the Reference guide does not necessarily require stopping the 
procedure in question if the patient has, for example, sporadic memory 
problems: the assessment can be provided during a medical procedure. The 
wording of the Reference guide leaves certain questions to be answered. 
Firstly, if patients with known fluctuating mental health problems withdraw 
their consent during a procedure, will their wishes, in fact, be respected by 
medical staff? As mentioned in the quotation above, assessing the capacity of 
patients during a procedure is extremely difficult and the required level of 
support is unlikely to be provided during the procedure concerned. Moreover, 
assessing capacity is associated with unusual circumstances which can worsen 
the patient’s state and ability to articulate personal ideas. The patient’s 
decision-making capacity is usually challenged by medical staff only in cases 

                               
980 McHale, J V, Consent to Treatment: The Competent Patient, p. 428. 
981 Department of Health, Reference Guide to Consent for Examination or Treatment 2009, 
para. 45, p. 19. 
982 Department of Health, Reference Guide to Consent for Examination or Treatment 2009, 
para. 45, p. 19. 
983 Department of Health, Reference Guide to Consent for Examination or Treatment 2009, 
para. 46. 
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where medical treatment has been refused.984 Such circumstances may put 
patients with mental health difficulties in a more vulnerable position. In cases 
where a patient has mental health issues and this is known by medical 
personnel it is less likely that staff will interrupt a medical procedure to find 
out whether the patient has really decided to change her or his mind and have 
capacity at a specific moment. 

Donnelly has highlighted another interesting problem. She argues that the 
minimum retention requirement laid down by the MCA might limit the 
patient’s right to a change of mind concerning treatment. In many cases 
patients will not remember all the information that was provided and might 
have difficulties recalling the decision itself. Donnelly poses the question as 
to whether patients should be reminded every time they had made a decision 
and what information had been provided.985 Interpretation of the domestic 
legislation in light of the CRPD would surely provide a positive answer to the 
question. The treaty-compliant interpretation would not limit the amount of 
support that needs to be provided. 

To summarise, the issues that have been discussed on the one hand 
illustrate the vulnerability of persons with fluctuating capacity and, on the 
other, how long one needs to retain information and what the “effective 
decision” is, are open questions and not wholly transparent within the system. 

4.5.4 Inability to use and weigh information: internal and 
external factors 

4.5.4.1 Using and weighing as an internal influence 
Previously in section 4.2.3 it was explained that a patient who does not possess 
the ability to use and weigh information can be deemed to be mentally 
incapable. In section 4.2.4 the mechanism of adult protection under the so-
called inherent jurisdiction was discussed. Under the inherent jurisdiction 
procedure the possibility of declaring decisions to be invalid due to undue 
influence exists. Undue influence and an inability to use and weigh 
information can be viewed as being two sides of the same coin. Undue 
influence can be regarded as an external factor that hinders choice.986 In section 
4.5.4.1 the problems of interpretation of the criterion using and weighing 
information laid down in the MCA are studied. In section 4.5.4.2 the problems 
of interpreting the inherent jurisdiction’s criterion of undue influence are 
analysed.  

                               
984 See e.g. House of Lords Select Committee on the Mental Capacity Act 2005, Mental 
Capacity Act 2005: Post-Legislative Scrutiny 2014, paras 75–78. 
985 Donnelly, M, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits 
of Liberalism, p. 139. 
986 See e.g. Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth 
Programme of Law Reform: Mentally Incapacitated Adults 1995, p. 38. 
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The MCA Code of Practice considers that a disorder may hinder a person 
in using specific information or making choices, or deciding in general.987 
According to the Code of Practice, the use and weigh criterion is foremost a 
cognitive test rather than that of relationships in a social network. It is 
questionable whether the influence of other persons may result in incapacity 
under the MCA.988 Interactions with other persons should primarily be 
considered within the inherent jurisdiction concept. However, the MCA 
perception of the influence of mental disorder is challenging from the 
perspective of medical science. As discussed in 2.3.3.2, from the scientific 
point of view, separating the choices caused by a disorder and choices made 
by individuals is currently impossible. From the scientific perspective, there 
are a number of other relevant causal connections other than the existence of 
a disorder. If the legal system proposes to make such a separation, it is 
important that it does so in a transparent, reliable and non-discriminatory 
manner. Whether or not this is the case within the English system is to be 
explored in this section.  

English practice includes a few cases where the ability to use and weigh 
has been impugned. The MCA and the majority of the cases do not distinguish 
between using information and weighing it; the ability to use information and 
weigh it is seen to be a part of the same process.989 In A Primary Care Trust v 
P & Ors, the criterion ‘use and weigh’ was characterised as an ability to 
“engage in the decision-making process itself and to be able to see the various 
parts of the argument and to relate one to another”.990 The definition provided 
focuses on at least formal acknowledgment of the various options. However, 
from the definition it is not totally clear whether the acknowledgement should 
only be formal (for example, “I know that other options exist but I am not 
interested in them”); or whether a person should demonstrate the ability to 
implement using and weighing in practice in a specific manner (for example, 
“My experience suggests that I would definitely choose the most rational 
option, after comparing all of them”). The further case law indicates that the 
consistent picture as to the required level of abilities has not been achieved so 
far. For instance, in PH v A Local Authority, discussed earlier with respect to 
the criterion of understanding, a patient who was suffering from Huntington’s 
disease did not choose to reside in a care home despite a choking hazard. Even 
though the patient recognised the need for support and external care he was 

                               
987 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.21. 
988 For instance, an application of undue influence as a category of capacity assessment process 
under the MCA was criticised by Donnelly. See Donnelly, M, Healthcare Decision-Making 
and the Law: Autonomy, Capacity and the Limits of Liberalism, p. 145. 
989 There are some exceptions; see e.g. Re E (Medical treatment: Anorexia) (Rev 1) [2012] 
EWHC 1639, para. 44, where only the ability to weigh is discussed. 
990 A Primary Care Trust v P & Ors [2009] EW Misc 10 (EWCOP), para. 35. 
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considered to be incapable of deciding.991 Another example where not only 
acknowledgement, but action, is required are cases of patients with anorexia 
nervosa. In Re E (Medical treatment: Anorexia), despite acknowledgement of 
a possible fatal outcome of a patient’s diet, she was considered unable to 
weigh the information.992 The acknowledgment of other options to a solution 
but not implementing them is regarded as evidence of incapacity. On the other 
hand, in certain cases, the formal acknowledgment of different choices seemed 
to suffice. For example, in Z & Ors the affirmation of the possible risks of a 
woman to live independently but still deciding to do so, satisfied the test.993 
These examples may indicate that the difference in the standard of using and 
weighing relates to other factors. As explained in section 4.5.2.2, one of the 
factors may be the patient’s eloquence. The examples above also indicate that 
assessment of the ability to use and weigh can depend on the values of the 
assessors, and acceptance by the assessors of the choices made. 

In Re T the following principle was laid down: the patient may consent to 
or refuse medical treatment even if their “reasons are rational, irrational, 
unknown and even non-existent”.994 However, the principle cannot be 
interpreted in a broad manner. In further case law it is generally acknowledged 
that some degree of irrationality may be accepted: decisions shall not be 
recognised as being invalid only because they are unwise.995 This statement 
does not mean that any irrational or unwise decision can be always accepted. 
In the pre-MCA case law, it was characterised that only an outrageous 
deviance from logics or accepted moral standards should be regarded as an 
inability to use and weigh.996 Yet what decisions are considered an outrageous 
deviance from the logics depends on the views of the individual assessor. 

Several examples can suggest that using and weighing may in fact be a 
value-laden test rather than an objective evaluation. For example, the choices 
of Jehovah’s Witnesses to refuse blood transfusions motivated by the belief 
that blood is sacred and must not be mixed with other blood are generally 
considered to be valid and rational. However, the decision, based on the belief 
that blood is evil and therefore shall not be mixed with other blood, was 
considered to be irrational and invalid.997 Though the logics of reasoning in 
the two examples is similar it is obvious that some beliefs not based on facts 

                               
991 PH v A Local Authority [2011] EWCOP 1704, paras 21 ff. Another example is the case of 
Re PB, where a woman acknowledged that if her husband did not take care of her she might 
die. The acknowledgement was not considered to suffice that the woman could use and weigh. 
PB, Re [2014] EWCOP 14, para. 74. 
992 Re E (Medical treatment: Anorexia) (Rev 1) [2012] EWHC 1639, para. 49; see also Pre-
MCA South West Hertfordshire Health Authority v Brady [1994] Med L Rev 208. 
993 Z & Ors, Re [2016] EWCOP 4, para. 69. 
994 Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116. 
995 CS (Termination of Pregnancy) [2016] EWCOP 10, para. 23; Z & Ors, Re [2016] EWCOP 
4, para. 12. 
996 MB, Re [1997] EWCA Civ 3093, para. 30 (3); see also PB, Re [2014] EWCOP 14, para. 99. 
997 NHS Trust v T [2004] EWHC 1279 (Fam), para. 10. 
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are permissible.998 The other beliefs, similarly not based on facts, are not 
recognised as being valid.999 Another example causing a problem with using 
and weighing as a rational operation, is the choice to refuse food. In all the 
known cases that the CoP has dealt with, those persons with anorexia nervosa 
were declared incapable of deciding because they were deemed to be unable 
to use and weigh information.1000 The capacity assessors stress that it is 
anorexia that forces patients to make the irrational decisions.1001 However, the 
refusal to eat in order to look like a person with anorexia can be a choice of 
the person prior to developing an eating disorder, based on weighing the 
information. On the Internet, groups of people or individuals declare their 
desires to have anorexia or look very thin, to refuse food to have a control 
mechanism over their life. Some of these people explain that they do not 
possess enough will for that and struggle in order to look like someone with 
anorexia.1002 When a person assesses that to have anorexia is his or her ideal, 
which is worth dying for, or having serious health problems (such as 
infertility), that person may not have an eating disorder. However, the 
weighing in favour of being thin, as opposed to being healthy or to live, is not 
permissible. It seems that this declared inability to use and weigh information 
about food is an expression of society’s values: a person should look like some 
“norm” more or less, people should be healthy and not try to kill themselves, 
keep their weight at some norm, and people should eat. 

Freyenhagen and O’Shea also claim that assessment of mental capacity in 
England is not value neutral. The authors consider that value-neutrality is not 
                               
998 This imbalance between recognised values – religious beliefs – and other unrecognised 
values may have different implications in practice; one such implication was described by a 
doctor in the following way: “[P]eople are beginning to suspect that some people are pretending 
to be Jehovah's Witnesses because of their fears about blood products and wishing to avoid 
transfusion”. BBC Radio 4, Treating a Jehovah’s Witness: Inside the Ethics Committee, BBC 
2017. MacCAT-T is often used in clinical practice in England. This tool does not acknowledge 
all convictions as being valid. According to the authors of MacCAT-T, such convictions as 
numerology are problematic and irrational. Such an assumption seems to be discriminatory 
from the perspective of international human right law. Grisso, T, and Appelbaum, P S, 
Assessing Competence to Consent to Treatment: A Guide for Physicians and Other Health 
Professionals, p. 46.  
999 Note also that the legal definition of religion exists neither in English law, nor in international 
human rights law. See, for example, Enkvist, V, Religionsfrihetens rättsliga ramar, pp. 87–88 
and 102–104; Blutman, L, In Search of a Legal Definition of Religion, Americana V 2009. 
1000 See Cheshire & Wirral Partnership NHS Foundation Trust v Z [2016] EWCOP 56, para. 5; 
W (Medical Treatment: Anorexia), Re [2016] EWCOP 13, para. 26; Re E (Medical treatment: 
Anorexia) (Rev 1) [2012] EWHC 1639, paras 49–50; NHS Trust v L & Ors [2012] EWHC 
2741 (COP), [2013] COPLR 139, para. 33. 
1001 See also the Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of 
Practice 2007, para. 4.22. 
Anorexia is not the only example of where a person was considered to be incapable of making 
certain decisions. In Re AB the court decided that a serious psychoaffective disorder in a patient 
signified that the patient was “unquestionably incapacitated under the terms of the Mental 
Capacity Act 2005”. AB, Re [2016] EWCOP 66 para. 14. 
1002 See e.g. MPA, I Want to Become Anorexic – Anorexia Discussions, Forums and 
Community 2016. 
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workable in practice, whereas acceptance of the minimal rational way of 
reasoning – or indirect substantivism – is both workable and defensible in 
practice. The authors suggest that legislation should be transparent on the 
absence of value neutrality. Transparency of the legislation will enable the 
starting of a discussion concerning values.1003 Despite agreeing with a major 
finding of the authors it might be questionable as to whether this transparency 
in the legislation will be solely beneficial. From a legal perspective, choice of 
certain values may lead to discrimination of some groups of people, and the 
legal orders have an international obligation to combat such discrimination.  

The information above indicates that in order to demonstrate the ability to 
use and weigh, a patient has to at least explain the reasons behind making 
certain choices. The indirect requirement to disclose information about one’s 
own choice may interfere with the rights enshrined in the ECHR (and 
subsequently the HRA 1998). Article 9 of the Convention concerns freedom 
of religion, and has been interpreted as a right not to disclose one’s religion 
(so-called negative freedom of religion).1004 Whether an interference with the 
negative freedom of religion takes place, depends on how assessors formulate 
the questions.1005 Much like the right to privacy (analysed in section 3.5.2), the 
freedom of religion can be limited, but only if prescribed by law and necessary 
in a democratic society.1006 However, the obligation to disclose one’s religion 
is not laid down in domestic law; it follows from the way assessors evaluate 
mental capacity. Therefore, in my view, the request to explain one’s own 
views may be considered to be a violation of human rights, since it does not 
have support in the domestic law. If a person decides to exercise his or her 
negative freedom of religion and not disclose the reasons behind such a 
decision, he or she may be declared to be incapable of using and weighing.  

The discussion above indicates that the exact substance of ability to use and 
weigh is not entirely crystal clear. Depending on the individual perception of 
the assessor, it may only be required to articulate how the balancing process 
should be conducted and what choices were made. It may additionally be 
required to show a real ability to implement the particular choices in reality. 
The test for using and weighing, depending on the assessor’s view, may also 
necessitate persuasion that the choices are rational and disclose the personal 
reasons for making such choices. The legal system is not transparent with 

                               
1003 Freyenhagen, F, and O’Shea, T, Hidden Substance: Mental Disorder as a Challenge to 
Normatively Neutral Accounts of Autonomy, pp. 54 ff. 
1004 ECtHR, Sinan Işık v. Turkey, application number 21924/05, Judgment of 2 February 2010, 
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regarded as an interference. Similarly, questions requiring clarification of one’s religious views 
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Freedoms 1950 Article 9; ECtHR, Bayatyan v. Armenia, application number 23459/03, 
Judgment of 7 July 2011, para. 118; Wasmuth c. Allemagne, requête nombre 12884/03, arrêt 
du 17 février 2011, para. 52. 



 278 

regard to all the values that are considered to be permissible and may be 
criticised for inconsistency in the choice of values. The question as to how the 
choices due to the disorder concerned are separated from the choices due to 
other reasons has not been straightforwardly and consistently addressed in 
law.  

4.5.4.2 External influence: undue influence and support 
The MCA and the Code of Practice both explicitly acknowledge that some 
external impact may enhance a person’s capacity (for example, via 
clarification of information by a third party, or providing visual aids).1007 On 
the other hand, the rules of inherent jurisdiction recognise that an external 
influence may be undue. A vulnerable adult must be protected against such an 
undue influence (see section 4.2.4). In this section it will be studied as to what 
kind of influence is considered to be undue within the system, and how undue 
influence is distinguished from support. 

Excessive influence of a third party that suppresses a patient’s “true choice” 
is referred to as undue influence in English case law.1008 The statutory and case 
law do not provide an explicit definition of undue influence, even though the 
term “undue influence” has existed in English case law for several 
centuries.1009 In Mrs U v Centre for Reproductive Medicine the Court of 
Appeal noted that “undue influence is more easily recognised than 
defined”.1010  

English legal practice comprises hundreds of decisions concerning undue 
influence as a category of contract law. All these decisions cannot be directly 
applicable to the current discussion. According to Justice Staughton, it is 
essential to distinguish between undue influence in contract law cases and 
undue influence in cases concerning medical treatment because the parties 
face very different life situations.1011 This opinion came to stay in English case 
law: following this decision none of the reported cases concerning capacity to 
consent to treatment provided references to contract law cases. 

English case law has discussed the question of undue influence of third 
parties towards patients in some of the cases. One of the most frequently cited 
is Re T (Adult: Refusal of Medical Treatment). This case was brought to court 
because T’s capacity was questioned after a sudden refusal of a life-saving 

                               
1007 Mental Capacity Act 2005 Section 3 (2); Department for Constitutional Affairs, The Mental 
Capacity Act 2005 Code of Practice 2007 Chapter 3. 
1008 See e.g. Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116 paras 41 and 43; A Local 
Authority v A & Anor [2010] EWHC 1549 (Fam), para. 79. 
1009 Quinn, M J, et al., Undue Influence: Definitions and Applications. Final Report to the 
Borchard Foundation Center on Law and Aging, March 2010, p. 3. 
1010 Mrs U v Centre for Reproductive Medicine [2002] EWCA Civ 565, para. 27. 
1011 Justice Staughton described this situation in the following way: “The wife who guarantees 
her husband's debts, or the widower who leaves all his property to his housekeeper, are not in 
the same situation as a patient faced with the need for medical treatment.” 

Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116. 
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blood transfusion. T’s sudden refusal was surprising for the doctors and allied 
staff as the patient only decided to refuse treatment after talking to her mother 
and had previously not been against treatment. T’s mother was a Jehovah’s 
Witness but T never declared her religious denomination as a Jehovah’s 
Witness to anyone. The court made several important remarks for the 
understanding of undue influence in relation to healthcare issues: undue 
influence cannot comprise advising, assistance from others, but a doctor has 
to find out whether a patient owns a decision and whether this was the real 
wish of the patient.1012 In this case, T was also distressed after a car accident 
which resulted in her giving birth to a still-born child. The court indicated this 
fact and stated that in some situations, tired patients, patients who are under 
medication, or who are depressed are less likely to resist the influence of 
others and thus may not express their real wishes. The court held that T’s 
choice to refuse a blood transfusion was invalid because her mother’s will 
overbore T’s ability to decide. Thus the decision of the court accentuates that 
abrupt change of will in conjunction with poor health and difficult social 
conditions can be an indicator that a person is being subjected to undue 
influence.  

Another illustration of reasoning regarding undue influence is provided in 
A Primary Care Trust v P & Ors.1013 In this case, P was suffering from a mild 
learning disability and severe epilepsy. P’s foster mother AH disagreed with 
the drugs prescribed by physicians. Due to the foster mother’s instructions, P 
did not take the medication against epilepsy. This withdrawal of the 
medication led to a significant deterioration in P’s health and hospitalisation 
was required in order to save his life. Due to these circumstances an 
application to the CoP was made to determine incapacity. The court 
established that Mrs AH’s behaviour towards P was overprotective; she was 
much too devoted to P and neglected her own interests and needs. She also 
removed P from certain activities that led to his being isolated from society. It 
was stated in a doctor’s report that P was “inappropriately drawn in a conflict 
between AH and professionals” and P and Mrs AH were so “unhealthily 
enmeshed in one another” that it was not possible to understand whether the 
decision to refuse medication was made by P. The court ruled in favour of 
placing P separately from AH and to restrict contact with her (telephone calls, 
visits), so that P could regain his capacity. In this case, the reasoning of the 
court in determining undue influence seems similar to the case of Re T (Adult: 
Refusal of Medical Treatment). From the judgments it is possible to conclude 
that the courts agreed that undue influence had taken place partly due to the 
vulnerable status (poor health and difficult social conditions) of the patient 
and that a change of will was rather abrupt.1014 Yet the case also highlights so-

                               
1012 Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116. 
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called “overprotection”. This took the form of prohibiting activities and 
contacts with others, and involved a strong opinion about the decision in 
question. In both T’s and P’s cases the opinion of a family member was in 
opposition to the opinion of the medical staff. 

The delimitation of protective and overprotective behaviour may be a 
difficult assignment in practice. In A Primary Care Trust v P & Ors, 
overprotection could be seen in prohibiting external contacts, which is a case 
of denial of the right to living in the community. However, in cases that only 
concern treatment, the delimitation between being protective and 
overprotective might be less straightforward. For some people, not to distress 
close ones is much more important than to make a decision that they (the 
patients) would have wanted in reality. Generally, the law does not prohibit 
making our healthcare decisions with this concern, it is up to the patient to 
decide the reasons for making certain decisions. Some decisions may be 
supported and generally recognised by society.1015 The medical interests are 
not the only sufficient interest for a patient (medical evidence is often 
controversial), and in practice other interests are usually taken into 
consideration. It is important to secure the right to choose medical treatment 
for various reasons so that the choice belongs to persons with mental health 
difficulties. 

Another case that discussed undue influence is A Local Authority v Mrs A 
(Test for Capacity as to Contraception) (partly analysed earlier in the chapter). 
In this case Mrs A and Mr A were a married couple and both suffered from 
learning disabilities. Mrs A had a more severe form of mental disability than 
Mr A. Before their marriage Mrs A gave birth to two children who were 
removed from her because she was deemed unable to take care of them. Before 
2008 she was taking contraception in the form of an injection. However, after 
her marriage she refused to take contraception. One of the factors that she 
stated was that Mr A wanted to have children and a real family, and so did 
she. After her refusal to receive contraception social workers visited their 
home in order to ensure that Mrs A was feeling fine with Mr A and to persuade 
her to take contraception. This and subsequent visits led to aggressive 
behaviour on the part of Mr A – he believed that the visits obstructed his 
family life and he opposed such interference. He closed the door of their house 
to social workers and prohibited them from contacting Mrs A. The local 
authority found that Mr A’s behaviour towards Mrs A was also quite 
paternalistic and bullying – he allegedly kicked Mrs A; she had several bruises 
on her body. Mr A started being overprotective – he tried to follow her to all 
her destinations. These actions, the complaints of Mrs A regarding her 
husband and her refusal to take contraceptive treatment, which went against 

                               
1015 For example, if a patient who had first decided to refuse a life-saving or life-prolonging 
procedure, but after the persistent pressure from loved ones agreed to medical procedures, it is 
unlikely that capacity would be questioned. 
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her previous wishes and medical interests, led to an application to the CoP. 
The court held that despite the presence of cognitive abilities, Mrs A was 
subject to undue influence. Her decision was not a product of her “free 
will”.1016 The pattern of reasoning as to undue influence seems to be rather 
similar in this case. The decision to refuse contraception was inconsistent with 
previous wishes; Mrs A was in a vulnerable situation due to both health and 
social factors. In this case, aggression, threat and fear occurred in the 
relationship between Mrs and Mr A.  

The motivational parts of the judgments in Re T (Adult: Refusal of Medical 
Treatment), A Local Authority v Mrs A (Test for Capacity as to Contraception) 
and A Primary Care Trust v P & Ors have much in common. One could 
distinguish the following factors that play a role in determining undue 
influence: 

• Vulnerable health and difficult social conditions;  
• The choice of the patients after influence of close ones was 

inconsistent with previously stated decisions; 
• The relationships between patients and another person were 

dysfunctional: fear, threats, aggression or manipulation occurred (it 
is more evident in Mrs A and P’s cases, whereas in T it is 
presupposed that T feared dying and was easy to manipulate).  

The third element of the concept of undue influence is rather similar to the 
CRPD Committee’s definition of undue influence.1017 According to the 
Committee, if relations include “signs of fear, aggression, threat, deception or 
manipulation” it is sufficient for qualifying them as undue influence.1018 The 
Committee’s definition is thus broader. The Committee considers that every 
person, including the vulnerable, may change his or her decisions, but one 
needs not to be in difficult social conditions or change the decision to receive 
protection from undue influence. So far it is not straightforward whether the 
abrupt change of a decision without signs of criterion 3 would signify 
invalidity of a decision in English law. As analysed in section 3.4.1.4, the 
CRPD Committee’s definition of undue influence is rather blurred. The reason 
why in the case practice the criterion of vulnerable state and the change of 
decision occurred is comprehensible; these criteria act as a sort of litmus test 
– an indicator – that something might be wrong. However, these criteria (1 
and 2) may also create disadvantageous situations for persons with disabilities 
and result in denial of the possibilities open to them to change their opinions 

                               
1016 A Local Authority v A & Anor [2010] EWHC 1549 (Fam), para. 126. 
1017 Committee on the Rights of Persons with Disabilities, General Comment No. 1 Article 12 
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of the decisions in question or to consult their close ones.1019 Though it is 
understandable that the quality of interaction in a private relationship is 
difficult to foresee, it is the quality of interaction not the change of the wishes 
that the international law demands to focus on.1020 

In section 3.4.1.4 I discussed that it was of the utmost importance that the 
national legal systems provided reliable and non-discriminatory criteria for 
delimitation between undue influence and due support. Has the English legal 
system succeeded in drawing this distinction? Some of the issues of support 
were discussed in the case of V v R.1021 In this case, a young woman, V, 
received a serious head injury as a result of a road incident; the head injury 
resulted in changes of behaviour, emotions and cognition. V was not able to 
perform her job at her previous level; she also experienced problems due to 
                               
1019 They may also create too narrow a definition of undue influence that excludes persons 
without long-term impairments from the scope. In the case of Mrs U v Centre for Reproductive 
Medicine, Mr and Mrs U opted for assisted reproductive technologies that included an operation 
to retrieve sperm and further insemination. The official policy of the Centre had a negative 
attitude towards posthumous insemination. Prior to the operation Mr U had provided his consent 
where he chose that the Centre should keep his biological material even in the event of his 
death, and prohibited destroying his sperm. Later, after the operation, Mr U was requested to 
change his consent form because his previous form contravened the policy of the Centre. In the 
opinion of his wife Mr U received the impression that the treatment would be postponed or that 
the Centre refused to provide treatment in general. As a result of this meeting, Mr U signed a 
new form in which he allowed his sperm to be destroyed after his death and prohibited 
posthumous insemination. Shortly afterwards, Mr U suddenly died. The Court of Appeal held 
that the refusal of posthumous usage of the sperm was valid – influence of the medical personnel 
took place but was due. The court noticed that Mr U had an option to refuse signing the informed 
consent form and his will was not overborne by a simple chat with the nurse. The Court of 
Appeal explained: “[I]t is difficult to say that an able, intelligent, educated man of 47, with a 
responsible job and in good health, could have his will overborne so that the act of altering the 
form and initialling the alterations was carried out in circumstances in which Mr U no longer 
thought and decided for himself”. The fact that Mr U was not a person with a diagnosed mental 
health problem seemed to influence the court’s reasoning. His desire to have a child and feelings 
of a last remedy, fear of refusal was not considered to make his situation vulnerable. Thus Mr 
U did not fulfil the first criterion of undue influence. The court did not consider that the fear of 
not providing the operation could signify undue influence. The court explained that the benefits 
for the Centre in withdrawing consent to store the sperm were absent. The latter argument 
contrasts with arguments chosen for the cases concerning close relatives. Questions regarding 
the interests of a relative were not considered in the cases on undue influence discussed earlier. 
Such formulation appears to indicate a difference in standards of proof of undue influence in 
the relationships between doctor and patient, compared with relationships between patients and 
their close ones. The questions posed in the Mrs U v Centre for Reproductive Medicine, were 
very different from the very beginning: the court was trying to investigate whether any kind of 
influence by medical staff existed, whereas in cases where relatives influence was investigated 
there were no doubts that family members affected the decision. In the latter case, the question 
was whether the influence was undue. Mrs U v Centre for Reproductive Medicine [2002] 
EWCA Civ 565, para. 19. 
1020 Committee on the Rights of Persons with Disabilities, General Comment No. 1 Article 12 
Equal Recognition before the Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
1021 Note that the case is not directly related to medical decision-making, but it can illustrate the 
development of the doctrine of supported decision-making and related autonomy in English 
practice. 
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her impulsive nature; it became difficult for V to make any long-term 
decisions, such as investments or seeking benefits in the future. The main 
concern of V’s mother – P – was that her daughter was unable to make 
decisions by herself. V always acted in accordance with her mother’s and her 
solicitor’s recommendations. V’s capacity to litigate was questioned and the 
court held that V was capable of litigating despite the possible impairment of 
her ability to use and weigh information because she could bring this ability 
into action with the help of her mother. The judge also mentioned that he 
understood that V may act only under the mother’s or attorney’s advice; 
however, there were no grounds to declare that this would be the case in every 
situation and therefore the judge accepted this provision.1022  

Shortly after the decision in V v R, the same court delivered a judgment 
concerning financial capacity in Verlander v Rahman. Despite absence of 
reference to V v R case in Verlander v Rahman, the cases probably concerned 
the same parties: Ms Verlander received her injury at the same time and place 
and with the same outcome, as in the case of V; the relationship between Ms 
Verlander and her mother are described in a similar manner as the relationship 
between V and her mother. However, in this case Justice Nelson held that Ms 
Verlander was deprived of her capacity to manage financial issues because 
she was unable to manage her financial affairs without her mother’s 
support.1023 Unfortunately, the Verlander v Rahman case does not answer the 
question as to why the help of Ms Verlander’s mother could not enhance her 
capacity to manage her financial welfare, whereas in V v R under similar 
circumstances the assistance of V’s mother could complement V’s capacity. 
The absence of other available case law on support in the exercise of legal 
capacity does not allow for the drawing of any further conclusions: it is not 
possible to state when capacity can be enhanced due to the influence of a third 
party within the English legal system jurisdiction. The discussion concerning 
the distinction between undue influence and support has so far not been 
addressed in the case practice in any more detail.  

The MCA and Code of Practice view support mostly as assistance in 
understanding or remembering information, but support in mechanisms for 
using and weighing information is not really discussed in English law. The 
need to provide support, for instance, in the form of education as a means of 
enhancing capacity, has been considered in case law.1024 However, the problem 
with such forms of support is that it is sometimes provided as a result of 
recognising a person as being incapable to decide or by force.1025 For example, 
in A the Mental Health Trust & Ors v DD & Anor education concerning 
contraception was allowed, with forceful removal of a person from her home 
                               
1022 V v R [2011] EWHC 822 (QB). 
1023 Verlander v Rahman [2012] EWHC 1026 (QB), [2012] MHLO 49. 
1024 See e.g. A Local Authority v TZ (No. 2) [2014] EWCOP 973, para. 38. 
1025 A Local Authority v TZ (No. 2) [2014] EWCOP 973, para. 38; the Mental Health Trust & 
Ors v DD & Anor [2014] EWCOP 13, para. 36. 
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if she refused. Series also points out that obligations to provide support are 
formulated in the MCA and the Code of Practice in the passive voice. This 
results in an absence of clarity as to who is the bearer of obligations to provide 
support.1026 It is not always clear whether the assessor of capacity should 
provide such support or another, third party. The duty is thus blurred. The 
legislative scrutiny has also identified that a person who assesses capacity 
often has little knowledge of the patient’s behaviour, needs and wishes. This 
often gets in the way of providing effective support.1027 

The analysis in this section allows for the conclusion that a mechanism of 
delimitation between support, undue influence and inability to use and weigh 
has not been sufficiently discussed within the jurisdiction. It is clear that 
support and abuse are at different ends of the spectrum. However, support is 
mainly regarded as an activity conducted by the authorities (local authorities, 
hospitals). Relationships with close ones – whether they indeed amount to 
undue influence or support – has been the subject of more detailed scrutiny by 
the courts. The attention of the legislator and judicial practice is primarily on 
capacity assessment rather than on providing support in exercising legal 
capacity; the holistic approach towards providing support at all stages of 
exercising legal capacity seems to be lacking. This clearly follows on from the 
construction of the MCA that requires assessing whether a patient has or does 
not have mental capacity. Support is often seen to be something following 
capacity assessment or as providing information in a simplified manner. In 
English law it is perceived that support can also be provided forcefully.  

4.5.5 Inability to communicate a decision 
This section discusses problems of capacity assessment in cases where the 
ability to communicate a decision is questioned. In 1995 the Law Commission 
remarked that the inability to communicate is a sort of hypothesis of 
incapacity: persons may have cognitive abilities and make their own decisions 
but it is not always possible to find out what their choice was.1028 The Law 
Commission also discouraged the recognition of a person’s incapacity on the 
basis of inability to communicate in cases where other abilities are 
disturbed.1029 From the wording of the Law Commission report, the inability 
to communicate is seen as a “residual category”, a category that is connected 

                               
1026 Series, L, Relationships, Autonomy and Legal Capacity: Mental Capacity and Support 
Paradigms, p. 83. 
1027 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, para. 68. 
1028 Law Commission, Report No. 231 ‘Mental Incapacity’, Summary of Recommendations 
1995, para. 3.20. 
1029 Law Commission, Report No. 231 ‘Mental Incapacity’, Summary of Recommendations 
1995, para. 3.20. 
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more with the abilities of an assessor to find the real will of a patient and to 
provide support, than with the factual patient’s state. 

The current state of English case law coincides with the opinion of the Law 
Commission of 1995. The ability to communicate as a self-standing criterion 
is rarely discussed in case law.1030 The majority of decisions consider that 
patients with disorders of consciousness do not possess understanding, or 
other cognitive abilities. The inability to communicate a decision, which is 
disjointed from the other cognitive abilities, is associated with a disorder of 
consciousness or brain damage (for example, as a result of a stroke). However, 
as discussed in Chapter 2, modern neuroscience provides the possibility of 
communicating with certain patients with disorders of consciousness.1031 If the 
earlier locked-in syndrome signified incapacity to communicate a choice, now 
some people are able to articulate their ideas, participate in judicial 
proceedings, to be interviewed, and so on.1032 As explained in Chapter 2, some 
patients in a vegetative state could respond to polar questions by visualizing 
specific pictures.1033 

The MCA Code of Practice suggests that if a person by movements (for 
instance, blinking) is able to answer “yes” or “no”, the assessors shall move 
to examining understanding, retaining, using and weighing relevant 
information.1034 However, these provisions raise concerns about the objective 
determination of other abilities if only a polar answer can be given.1035 The 
capacity assessment procedure in locked-in syndrome was discussed by 
Carrington and Birns, who suggest starting evaluation with general questions, 
such as “Will a cork sink in water?” or “Will a good pair of Wellington boots 

                               
1030 The English courts declared incapacity based on the absence of communication abilities in 
Briggs v Briggs & Ors. Yet even though the CoP considered that capacity was absent due to 
inability to communicate (unconsciousness), the criterion was not studied in further detail. From 
these cases it is obvious that patients were neither able to move, nor to communicate. Briggs v 
Briggs & Ors [2016] EWCOP 53, part Reasoning, para. 1; The Secretary of State for the Home 
Department v Skripal [2018] EWCOP 6, para. 14; see also L, Re Auckland Area Health Board 
v Attorney-General [1993] 1 NZLR 235 9. 
1031 But one should acknowledge that science does not always allow a patient to make advance 
conversations or even yes-no answers. See section 2.3.3.1. 
1032 The case of Tony Nicklinson, who had locked-in syndrome and was not able to speak or 
perform any other movement except for blinking, was discussed in the English mass-media. Mr 
Nicklinson tried to defend his right to die in a dignified way with the help of modern 
technologies, used twitter conferences, and was indeed very articulate and persuasive. See e.g. 
Nicklinson, T, Tony Nicklinson on Twitter, Twitter.com, June 2012; Nicklinson, R (on the 
application of) v Ministry Of Justice [2012] EWHC 2381 (Admin). 
1033 Note also that studies have shown that despite the fact that cognitive functioning is present 
in many cases of locked-in syndrome, such abilities as remembering information or 
concentration on language (whatever these abilities meant for the researchers) may decline. 
Singer, E, Mind Reading in Brain Injury Patients, MIT Technology Review 28/2 2011; see also 
Naci, L, and Owen, A M, Making Every Word Count for Nonresponsive Patients, p. 1236. 
1034 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.25. 
1035 Rousseaux, M, et al., Evidence of Persisting Cognitive Impairment in a Case Series of 
Patients with Locked-in Syndrome, pp. 166–170. 
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keep water out?”.1036 However, as discussed in section 4.4.1, the tests for 
abilities should be decision-specific and one should not judge inability to 
decide because of absence of general understanding. The test offered by 
Carrington and Birns also makes it important to question whether the assessors 
have enough knowledge about the required level of support. For example, 
answering the question about Wellington boots might be extremely difficult 
even for a completely healthy person who is unacquainted with this item of 
footwear, popular in the United Kingdom. This vagueness in understanding of 
a required level of support may make patients more vulnerable to different 
manipulations of their answers. The existing tools for capacity assessment do 
not deal with the issue of the evaluation of abilities to understand, retain, use 
and weigh for persons with limited communicative difficulties. In fact, it is 
hard to see from the case law whether communication with the modern 
neuroscientific techniques is in fact attempted in each case of a disorder of 
consciousness.  

The discussion is this section raises an important concern as to testing the 
abilities to communicate and the financial resources for supporting persons to 
communicate their choices. For example, medical staff in some particular 
hospital are unable to communicate with sign language; a patient may speak 
an obscure language; a hospital might not have fMRI, PET, or have specialists 
who may recognise the ability to communicate with the help of some 
supportive techniques. From the perspective of international human rights 
law, the obligations to support a person in exercising legal capacity is an 
immediately realisable obligation, not dependent on the state’s budget. 
However, the MCA and the MCA Code of Practice do not clarify whether a 
hospital must or should seek elsewhere specialists that it does not possess, or 
only use their own means. The MCA and the MCA Code of Practice demands 
that “all practicable steps” and “appropriate efforts” are to be made before 
arriving at the conclusion that patients are unable to communicate.1037 To 
explain what practical steps means we need to remember that the liability of 
medical staff is associated with the concept of the reasonable professional. In 
K v West London Mental Health NHS Trust, it was stated that “in the real 
world NHS authorities have limited budgets”.1038 Though the questions of 
ability to communicate and budgetary constraints have not been before the 
courts so far, it seems that the limitations of budgets are likely to be taken into 
account. 

                               
1036 Carrington, S, and Birns, J, Establishing Capacity in a Patient with Incomplete Locked-in 
Syndrome, p. 19. 
1037 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.24; The Mental Capacity Act 2005 Section 3 (2). Another soft law instrument 
emphasising that “every effort should be made” to find ways of communicating with a patient 
is Office of the Public Guardian, Making Decisions: A Guide for People Who Work in Health 
and Social Care 2009, p. 19. 
1038 Whipple, P, Mental Health Case Law Update, p. 7. 
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4.6 Causal connection between diagnostic and 
functional thresholds 
Section 2 MCA demands providing evidence that a specific person does not 
have the required cognitive abilities because of an impairment of, or a 
disturbance in the functioning of, the mind or brain. The discussion about case 
law prior to 2013 barely touched the issues of causal connection. The major 
focus was on the diagnostic and cognitive thresholds. The case of PC & Anor 
v City of York Council started the dialogue about causal connection. In the 
case the Court of Appeal stressed that it was dangerous to start assessment of 
mental capacity with the identification of the diagnostic threshold, as opposed 
to the cognitive threshold. This danger is manifested in the possibility of 
assuming that lack of cognitive skills is a part of the diagnostic “parcel”, and 
forgetting about the need to consider the causal connection. The court stated 
that it blurred the MCA criteria and considered the person concerned capable 
of marrying.1039 In the subsequent case law the notion of causal connection has 
been addressed more often, but rarely substantively analysed.1040 

Interpretation of the requisite “because of” has been addressed 
substantively in two cases so far, namely PC & Anor v City of York Council 
and Re PB. In PC & Anor v City of York it was considered that because of in 
Section 2 MCA was not a synonym for “significantly relates to” or “referable 
to”; the Court of Appeal seems to mean that causation rather than correlation 
is required.1041 In Re PB the court rejected the notion that diagnostic threshold 
should be viewed as a sole reason for cognitive inabilities, because many 
factors may come into play in a patient’s life. According to the CoP, Section 
2 MCA requires proving that the diagnostic threshold is an effective or primary 
cause for cognitive inabilities.1042 The latter case concerned a woman with a 
history of complex relations with her husband and mental disorders. The issue 
was whether the woman could decide where to live: with her husband or in an 
institution. Two medical experts were engaged in the proceedings, one of them 

                               
1039 PC & Anor v City of York Council [2013] EWCA Civ 478, paras 52 and 58; see also similar 
reasoning in Kings College Hospital NHS Foundation Trust v C & Anor [2015] EWCOP 80, 
paras 33–35. 
1040 In Heart of England NHS Foundation Trust v JB it was held that the patient’s incapacity 
was not proven, in particular, because of an absence of evidence of the causal nexus between 
inabilities and the diagnostic threshold. The case concerned a woman who had schizophrenia 
and a number of physical difficulties. The woman originally refused amputation of her leg; 
however, after many conversations with medical professionals she had even signed the consent 
form for the amputation. The Court of Appeal was persuaded that the woman lacked cognitive 
abilities. Heart of England NHS Foundation Trust v JB [2014] EWCOP 342, paras 40–42; see 
also Ruck Keene, A, et al., A Brief Guide to Carrying out Capacity Assessments, Thirty Nine 
Essex Street 2014, paras 35–36. 
1041 PC & Anor v City of York Council [2013] EWCA Civ 478, para. 58. 
1042 PB, Re [2014] EWCOP 14, paras 84 and 107; see also Skowron, P, Evidence and Causation 
in Mental Capacity Assessments PC v City of York Council [2013] EWCA CIV 478, pp. 636–
637. 
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did not provide his straightforward opinion on a causative nexus; the expert’s 
opinion was considered by the Court to be: “speculative, approached more as 
a philosophical or academic debate than an opinion”.1043 On the other hand, 
another expert stated that the inability of the patient to use and weigh was due 
to her mental disorder.1044 The evidence was accepted, and the person was 
declared to be mentally incapable. These two cases necessitates our returning 
to the study in Chapter 2 of the thesis. 

In Chapter 2 the methods of medical sciences and knowledge about the 
decision-making process were studied. In section 2.3.1 it was explained that 
for studying functioning of the mind, the medical sciences usually analysed 
relations within a group. Methods existing in modern science can normally 
provide information about the strength (frequency) of relation between having 
mental disorders and exhibiting certain behaviour (abilities), but they do not 
answer whether correlation is causal. The information obtained as a result of 
analysing relations in a group concern statistically the average member of a 
group, but not the relationship of causes and effect for a concrete individual. 
Both methods for obtaining knowledge provide a fragmented view of the 
world; a number of constraints make it impossible to capture an accurate 
picture of all causal relations.1045 Furthermore, it was shown that the medical 
sciences do not allow for drawing a distinction between “normal” decision-
making and the decision-making of people who have mental disorders based 
on cognitive components alone. Mental disorder becomes a layer of a person’s 
identity.1046 Applying this knowledge in relation to the cases discussed above, 
would mean that it is not possible to separate effective or primary cause for 
cognitive inabilities, from other causes.1047 The currently existing methods of 
research can normally provide information that a disorder “relates to” certain 
inability, but not that an inability is caused by a disorder, as the language of 
the MCA requires.1048  

As we can see, English law relies on medical expertise to answer the 
question about causative nexus. The causal connection between inabilities and 
diagnosis does not have as important a role in medicine as for the law. Medical 
science in most of the cases was not able to answer the question of whether a 
cognitive inability was caused by a disorder, or social circumstances (except 
for the most obvious related to severe brain damage). From how the experts’ 
statements were approached in the case of Re PB, we can see that law forces 
medical practitioners to provide a simple answer that is most likely not 

                               
1043 PB, Re [2014] EWCOP 14, para. 79. 
1044 PB, Re [2014] EWCOP 14, para. 90. 
1045 Wahlberg, L, Legal Questions and Scientific Answers: Ontological Differences and 
Epistemic Gaps in the Assessment of Causal Relations, pp. 69, 101 and 114–115. 
1046 Greene, J, and Cohen, J, For the Law, Neuroscience Changes Nothing and Everything, pp. 
1778–1779; see section 2.3.2.2. 
1047 Cf. PB, Re [2014] EWCOP 14, paras 84 and 107. 
1048 Cf. PC & Anor v City of York Council [2013] EWCA Civ 478, para. 58. 
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scientifically reliable. In my view, this raises a concern as to the role of the 
medical experts and judiciary in the MCA, and whether the judiciary is aware 
of the methods and standards of proof existing in medicine.1049 From the 
analysis of the case law, it does not seem that the dialogue concerning existing 
methods and their limitation exist. Judges do not raise these questions; the 
case law does not answer whether medical experts explain to judges how the 
legal questions are answered. If the standard of proof is read literally as the 
language of the MCA requires, and the case of PC & Anor v City of York 
Council confirms, mental incapacity can be declared only in rare cases. This 
might be a positive solution in light of the CRPD requirements, if the legal 
system fulfils other positive obligations as to providing support, reasonable 
accommodation and protection from undue influence and abuse. 

4.7 When to assess mental capacity: the micro level  
4.7.1 Obligation to assess capacity 
In this section we turn to the question of when the obligation on the part of 
medical staff to assess capacity arises in English law (task I.3). This question, 
as well as the analysis of the legal classification of capacity assessments, 
examination of legal relevance of refusal, and discrimination law requirements 
were labelled as answering the question of when to assess on the micro 
level.1050  

The MCA is silent as to when a capacity assessor has the obligation to 
assess arises. This silence and absence of clarity was also acknowledged in 
the post-legislative scrutiny of the MCA.1051 The parliamentary investigation 
suggests that capacity assessments are often started only when a person 
refuses medical treatment.1052 Also, capacity assessments often start because 
someone feels the need to protect a vulnerable person.1053 In Re F the Court of 
Appeal held that to begin capacity assessment one should question whether 
there was “a good reason to believe” or “a serious cause for concern” or “a 
real possibility” that a patient might lack capacity. This test may be contrasted 
with the “usual” capacity assessment standard of “on the balance of 
                               
1049 It is also unclear whether expert evidence should be based on medical science. 
1050 These research tasks (I.3, I.4 and I.6) will be studied in sections 4.7–4.8. 
1051 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, p. 39, para. 74. 
1052 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, p. 40, paras 75–77. 
1053 House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity Act 
2005: Post-Legislative Scrutiny 2014, p. 40, para. 78. 
See also the Office of the Public Guardian, Code of Practice Mental Capacity Act (Chapter 
177a), Crown Copyright 2007, para. 4.7.1. In this guideline it is suggested providing capacity 
assessment when a person has a condition diagnosed that meets the diagnostic threshold, and 
was previously considered incapable of deciding. 
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probabilities”.1054 This signifies that a threshold for bringing about assessment 
is lower than the threshold which is required for actual recognition of 
incapacity.1055 The MCA Code of Practice suggests examples of “a real 
possibility” when capacity may be at issue, such as strange behaviour, 
previous diagnosis or objecting to the presumption of capacity by a third 
party.1056 At first sight these examples seem rather at odds with the 
requirements not to be judged because of weird behaviour, appearance, or a 
diagnosed disorder.1057 Yet the MCA does not deny the possibility of assuming 
that a person lacks capacity due, for example, to strange behaviour, if there 
are other reasons to believe this; the MCA prohibits judgment about capacity 
“merely” due to, for example, “weird” behaviour. The provision of the MCA 
concerns judgment about capacity, but not starting the assessment procedure. 
Therefore, strange behaviour and appearance along with diagnosed or 
suspected dysfunction of the mind or brain may bring about a capacity 
assessment procedure within the legal system.  

This discussion indicates that the exact point when capacity should be 
assessed is not particularly defined in English law. As mentioned in section 
4.1.2, in accordance with the HRA 1998, the ECHR is a part of domestic law, 
and ECtHR case practice is valued as an interpretative tool within the English 
legal system.1058 In section 3.7.1 it was shown that the ECtHR case law 
considers that there is a duty to protect those who are identified as being 

                               
1054 These provisions correspond to Section 2 MCA, according to which a doctor (or other 
person) may exercise powers under the MCA if a) a patient does not have capacity b) a doctor 
reasonably believes that a patient does not have capacity. For more detailed information on 
thresholds for recognition of incapacity, see section 4.2.3. F, Re [2009] EWHC B30 (Fam), 
paras 36 ff. On the standards of proof, see HE v Hospital NHS Trust & Anor [2003] EWHC 
1017 (Fam), para. 46; see e.g. An, R (on the application of) & Anor v Secretary of State for the 
Home Department & Ors [2005] EWCA Civ 1605, para. 17; B (Children), Re [2008] UKHL 
35, paras 4 ff. where the vagueness of the standards of proof is discussed; Bater v Bater [1951] 
P 35, [1950] 2 All ER 458; Hornal v Neuberger Products Ltd [1957] 1 QB 247, [1956] 3 All 
ER 970 and R v Secretary of State for the Home Department, ex parte Khawaja [1984] 1 AC 
74. 
1055 In this case F, who suffered from various disorders and was generally unable to move, had 
shown uncooperative behaviour towards social workers. F’s behaviour resulted in shortening 
of the nursing care to very minimum standards. She was visited by some psychiatrists who 
provided different views regarding her mental capacity. The application that was addressed to 
the court of the first instance was rejected without a formal judgment. The main reason for 
rejection was that the claimant did not provide enough evidence to rebut presumption of 
capacity. The Court of Appeal held that the lower threshold should be applicable to begin a 
capacity assessment procedure, then to declare incapacity. F, Re [2009] EWHC B30 (Fam), 
paras 35–35. 
1056 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.35. 
1057 Section 2 (3) of the MCA requires the following: “A lack of capacity cannot be established 
merely by reference to – (a) a person’s age or appearance, or (b) a condition of his, or an aspect 
of his behaviour, which might lead others to make unjustified assumptions about his capacity.” 
Mental Capacity Act 2005 Section 2 (3). 
1058 Human Rights Act 1998 Section 3. 
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vulnerable adults.1059 According to the ECtHR there are special obligations to 
ensure that an appropriate administrative and legal framework exists in 
hospitals, in particular, with the aim of granting the existence of free and 
informed consent.1060 In Arskaya v. Ukraine, the ECtHR considered that it was 
desirable to assess the decision-making capacity of the patients to protect the 
right to life.1061 The ECtHR practice does not state when exactly the capacity 
should be evaluated. Since the obligation derives from Article 2 ECHR it 
seems logical that assessment of capacity should be started in a way to protect 
life. In section 3.7.1.1 the ECtHR test as to fulfilment of the positive obligation 
was studied. The test means that authorities should act when they know or 
ought to have known about a real or immediate risk to life. In practice, the 
obligation may arise in relation to vulnerable groups and prior to any risky 
healthcare decisions. The ECtHR is also unlikely to consider that starting 
capacity assessment procedure for persons who act in a weird manner, refuse 
treatment, or have disabilities is discriminatory. The issues, however, might 
arise within the UN human rights treaty system.1062 In her doctoral thesis, 
Series analyses the duty of care and concludes that this duty is likely to arise 
in situations where the authorities knew or ought to have known about the 
risk.1063 This framework is very similar to the positive obligation deriving from 
the right to life adopted by the ECHR, as discussed above. 

The analysis above indicates that the law is inexplicit on when exactly 
capacity assessment should take place. The duty seems to arise with respect 
to vulnerable patients who make risky decisions that may bring about death or 
a significant deterioration in health. Capacity assessments are likely to take 
place when patients refuse care, act in an extravagant manner or have 
disabilities. 

                               
1059 ECtHR, Karpylenko v. Ukraine, application number 15509/12, Judgment of 11 February 
2016, paras 79–81; ECtHR, Jasinskis v. Latvia, application number 45744/08, Judgment of 21 
December 2010, para. 59; ECtHR, Keenan v. the United Kingdom, application number 
27229/95, Judgment of 3 April 2001, paras 91 and 96; ECtHR, Renolde v. France, application 
number 5608/05, Judgment of 16 October 2008, paras 82–84 and 109; ECtHR, Tarariyeva v. 
Russia, application number 4353/03, Judgment of 14 December 2006, para. 88. 
1060 ECtHR, Altuğ et autres c. Turquie, requête nombre 32086/07, arrêt du 30 juin 2015, paras 
64–65; ECtHR, Haas v. Switzerland, application number 31322/07, Judgment of 20 January 
2011, para. 54; ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 
December 2013, para. 69. 
1061 My emphasis. ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 
December 2013, para. 69. 
1062 See sections 3.2–3.4; UN human rights treaties, including the CRPD, are not part of 
domestic law and we will return to the questions of UN treaty interpretation in respect of non-
discrimination in section 4.8. 
1063 Ibid, p. 100; see also Caparo Industries Plc v Dickman [1990] 1 All ER 568, [1990] UKHL 
2, [1990] 2 AC 605. 
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4.7.2 Consent to, refusal of, and legal classification of capacity 
assessments 
In this section our focus will turn to the question of legal classification of 
capacity assessments in the English legal order and an examination of the legal 
relevance of refusal or absence of consent to assessments (tasks I.4, and I.5).  

As to classification assessments, on the one hand, capacity assessments in 
England do not necessarily encompass invasive procedures and is provided in 
the form of conversation, often with the physician; however, it could also be 
non-medical staff, for example, a relative. In English law, as mentioned in 
section 4.2.1, medical intervention seems to be associated with touching, 
which is unlikely to be the case with capacity assessment.1064 According to 
Taylor, information received as a result of interaction with a patient is 
considered to be the collection of personal data.1065 These considerations 
provide strong arguments for considering capacity assessment procedures as 
the processing of personal data under English law (more specifically, if the 
data are related to the person’s mental health such information is considered 
to be sensitive personal data).1066 On the other hand, it might be argued that 
capacity assessment for more serious decisions often involves consulting and 
diagnosing by a psychiatrist or another a medical practitioner acting pursuant 
to professional standards.1067 These consultations might also mean establishing 
a diagnosis.1068 The question as to classification of mental capacity 
assessments has not yet been directly addressed in the statutory law, case law 
or in doctrine. Taking into account that in English law touching is considered 
to be an attribute of medical interventions, it appears more convincing that 
capacity assessments should be classified as the collection of personal data. 
However, due to the silence of the legal sources, drawing a precise conclusion 
on what approach is chosen in England is not possible.  

If capacity assessments are indeed classified as the processing of personal 
data, they are regulated by the EU law and the Data Protection Act 2018, and 
may answer whether capacity assessments can be carried out without the 
patient’s consent.1069 The Data Protection Act 2018 allows for the processing 
of data (including collection) with regard to patients, only if certain conditions 

                               
1064 Lock, D, Consent to Treatment: The Competent Patient, p. 441; Pattinson, S D, Medical 
Law and Ethics, p. 113; Herring, J, Medical Law and Ethics, p. 173. 
1065 Taylor, M, Confidentiality and Data Protection, p. 643. 
1066 Data Protection Act 2018 Section 35.8 (c), where processing of data concerning health is 
considered to be the processing of sensitive personal data.  
1067 The discussion that capacity assessments are rather similar to medical examinations was 
also suggested in Hurst, S A, When Patients Refuse Assessment of Decision-Making Capacity: 
How Should Clinicians Respond?, p. 1757. 
1068 Paragraph 4.40 of the MCA Code of Practice requires valid consent (given by a capable 
person) for all medical examinations. 
1069 As explained in section 1.5 of the thesis, the study of the EU law questions is precluded in 
the thesis. 
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have been met.1070 In relation to data concerning mental health, the Act allows 
for the processing of data without consent, if it is necessary for the protection 
of vital interests where the data subject is physically or legally incapable of 
giving consent.1071 If the goal of processing fulfils the requirements, the 
processing of information concerning mental capacity may take place without 
consent.  

How is the physical – or legal – capacity to provide consent to the 
processing of information to be determined? The MCA Code of Practice 
establishes additional requirements for consent to – or refusal of – assessment. 
The Code considers those situations where a patient does not object to capacity 
assessment, which means that a patient does not express any wishes, or where 
consent can be expressed by the incapable patient. Para. 4.58 MCA Code of 
Practice reads thus: 

If the person lacks capacity to agree or refuse, the assessment can normally go 
ahead, as long as the person does not object to the assessment, and it is in their 
best interests.1072 

Thus the text of the MCA presupposes that there should be a certain 
assessment of capacity to consent to – or refuse – capacity assessment. If a 
person deemed incapable to consent to – or refuse – capacity assessment does 
not resist the assessment, it may take place. If para. 4.58 MCA Code of 
Practice means that a person may lack capacity to agree or refuse assessment 
then these provisions create a vicious circle.1073 It is not entirely clear whether 
or not the law requires assessment of capacity to consent to capacity 
assessment. Currently, there is no legal practice that confirms or rebuts that 
processing of the data about a patient’s mental ability to consent to capacity 
assessment can or shall be provided lawfully. In particular, it is unclear 
whether the goal of safeguarding vital interests will be fulfilled in such a case. 
What legal basis in cases where person is mentally incapable of providing 

                               
1070 Note, that assessment of capacity to decide on day-to-day matters does not require recording 
information about a patient in any form of documentation. Сapacity assessments by healthcare 
personnel are supposed to be a part of medical records. This difference means that non-
professional capacity assessors for day-to-day decisions might not fall within the material scope 
of the Data Protection Act 2018, which requires the processing of data by non-automated means 
in a form intended to form part of a filing system. It is assumed that the medical professionals 
usually record the collected information and the results of assessments in electronic health 
records. Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.61; Data Protection Act 2018 Section 4. 
1071 Data Protection Act 2018 Sections 10.1 and 10.2. 
1072 Emphasis added. Department for Constitutional Affairs, The Mental Capacity Act 2005 
Code of Practice 2007, para. 4.58. 
1073 If para. 4.58 of the MCA meant the person lacks capacity to agree or refuse treatment the 
provisions make no sense. Capacity assessment can take place only before the patient’s 
incapacity was established. The wording of the MCA Code of Practice may be simply 
unfortunate; the authors might have meant the ability to communicate a choice, rather than 
capacity to agree or refuse assessment. 
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consent, but consents to assessment, should be applied (consent, or vital 
interests) is also not clear so far.1074  

According to the MCA Code of Practice capacity assessment is a voluntary 
procedure that cannot be provided by force.1075 The MCA Code of Practice 
explicitly prohibits starting capacity assessments if a patient actively resists it 
by shutting the door on the assessors, hiding from the assessor, and so on.1076 
Notably, the construction of the MCA Code of Practice explicitly exemplifies 
measures that are connected with trespass or the touching of a patient as being 
prohibited. If a patient is located in a hospital, and no touching is required, can 
assessment be provided involuntarily, despite the provisions of the Code of 
Practice? As discussed above, the Data Protection Act 2018 allows for data 
processing in case it is necessary for a patient’s vital interests. It seems that 
vital needs will be considered as “cogent reasons” within the jurisdiction that 
may allow healthcare staff and the provider to assess capacity involuntarily.1077 
Thus capacity assessments that do not include touching and trespass in relation 
to patients who refuse assessment may be allowed in England.  

The MCA Code of Practice also obliges physicians to make every effort to 
persuade a patient and, in the event of refusal, to warn about the 
consequences.1078 However, the MCA and the associated Code of Practice are 
not explicit about any such consequences. If capacity assessments by 
healthcare staff are considered to be the collection of data, the assessment may 
take place. Yet the value of such an assessment is unclear; resistance might 
indicate that there is some conflict between a patient and an assessor, not that 
the person does not possess certain qualities. On the other hand, poor 
collaboration with assessors may de facto impact on the way assessors 
perceive the patient’s cognitive abilities.1079  

The Data Protection Act 2018 requires that those who collect personal data 
from patients, must provide information to the patients about the purposes of 

                               
1074 This issue should be investigated in particular in the light of EU law that falls outside of the 
scope of this thesis. The EU is also bound by the CRPD. 
1075 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.58. Note that the Code of Practice is a soft law instrument for healthcare providers; 
it is not binding for courts. In the case of the Mental Health Trust & Ors v DD & Anor, the 
Court ruled that a person can be removed from her home in order to be assessed. Yet the 
statement concerning the forced answering of questions was not made. The Mental Health Trust 
& Ors v DD & Anor [2014] EWCOP 13, para. 37. 
1076 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.58. 
1077 On the status of the MCA Code of Practice see section 4.1.2. 
1078 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.57. 
1079 See also Baker Tilly (a firm) v Makar [2013] EWHC 759 (QB). In this case a woman 
became distressed and was screaming and lying on the floor in the building where the judicial 
proceedings took place. The incident happened after the proceedings. She refused to undergo 
further formal capacity assessment and was found to be incapable of litigating. 
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collecting data.1080 This means that patients must be informed as to why 
healthcare practitioners ask certain questions about them. 

The MCA Code of Practice designates a formal and informal capacity 
assessment.1081 From the wording of the MCA Code of Practice, it is not visible 
how a formal capacity assessment differs from the informal form, except for 
a more detailed written description of a physician’s consideration.1082 One of 
the NHS local guidelines depicts capacity assessment as a daily procedure, “a 
continuous and ongoing process”.1083 By informal capacity assessments the 
Code of Practice and the presently existing practice in the jurisdiction seems 
to mean that a doctor may interview patients “informally”. Some of the 
patients, for example, due to physical conditions are not able to actively resist 
the interviews, or their resistance to undergo an interview may be seen as 
being an absence of insight into the disease.1084 These kinds of conversation 
and informal assessments may also lead to reports of psychiatrists (or other 
medical practitioners) concerning mental capacity. Neither the MCA, nor the 
Code of Practice explicitly state that the obligation to disclose information 
about the assessment exists. If capacity assessment by healthcare staff is seen 
as the processing of data, the duty to disclose information about assessment 
and its consequences exist under the Data Protection Act 2018. However, 
physicians might be unaware about the duty to disclose information about 
assessment under the Data Protection Act 2018 (or the previous Data 
Protection Act 1998). Classification of capacity assessment procedures and 
application of the rules related to the data protection in respect to capacity 
assessments to the best of my knowledge have not yet been explicitly 
addressed in domestic law. The case law rarely describes the beginning of 
capacity assessment procedures. It is possible to assume that capacity 
assessment procedures are not usually seen as being formal legal procedures. 
Taking into account the rarity of the cases concerning the beginning of a 
capacity assessment, the capacity assessment procedures in English hospitals 

                               
1080 Consent must be informed and the exceptions from the provisions of Article 13 of the EU 
Data Protection Regulation in relation to healthcare are not made in accordance with Schedule 
2 Data Protection Act 2018. 
1081 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, paras 4.54 and 4.60–4.62. Obviously, for the Data Protection Act 2018, both the formal 
and informal collection of data is governed by the same requirement of information disclosure 
to patients. 
1082 If court orders assess capacity, physicians can also submit capacity assessment in a special 
form-sheet – COP3 Assessment of capacity form. 
1083 North East London and NHS Foundation Trust, Procedure for Assessment of Mental 
Capacity 2009. 
1084 I am not trying to emphasise here that refusal to undergo capacity assessment signifies 
incapacity. Resistance to undergo capacity assessment may be induced by different reasons. 
However, I also consider that uncooperative behaviour may be labelled as evidence of an 
absence of abilities to understand or use and weigh information concerning a medical 
procedure.  
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are considered rather as a daily routine practice and an obligation on the part 
of medical personnel.  

To summarise, in this section I argued that capacity assessments should be 
considered as the processing of personal (sensitive) data if they intend to form 
a part of a filing system. If a patient does not physically resist assessment, but 
refuses it, capacity assessment may take place in accordance with the Data 
Protection Act 2018. To provide capacity assessment in such a case lawfully, 
it should be shown that the goal of the collection of data is that of protecting 
vital interests. Consent to capacity assessments is not required. One of the 
uncertainties, identified in this section, is the situation where a patient whose 
capacity is in question, consents to assessments. In such a case, the MCA Code 
of Practice seems to suggest that for the assessment of abilities to consent to 
assessment, then patients must have abilities for this. Capacity to consent to – 
or refuse – capacity assessment may create a vicious circle. It is unclear what 
legal basis should be used in situations where a patient consents to 
assessments. It is necessary to stress that the processing of medical 
information requires disclosing information for the purpose of processing and 
the possible consequences of such actions. This makes the so-called informal 
procedures for capacity assessment – when capacity assessments are just 
carried out without any informing – rather problematic. 

4.8 Non-discriminatory framework for capacity 
assessments 
4.8.1 Disability as protected characteristics 
In section 4.4 it was shown that persons with long-term disorders fall within 
the diagnostic threshold. As a consequence, it is persons with mental disorders 
who are considered to be mentally incapable. Furthermore, in section 4.7 it 
was explained that unusual behaviour or being a vulnerable person (including 
having a disability), allows for the starting of capacity assessment. In section 
4.8 the question is examined as to whether starting capacity assessment 
procedures with respect to persons with mental health difficulties is 
discriminatory in domestic law (task I.6).1085 

In 2010, the Equality Act was enacted. This Act merged the previously 
existing acts on non-discrimination into one act.1086 The Equality Act 2010 
provides protection against direct and indirect discrimination, disability 
discrimination and harassment. In order to qualify an action or an omission as 
that of discrimination, a person must have a protected characteristic – 

                               
1085 Thus, we continue studying the question of when to assess capacity on the micro level. 
1086 Hepple, B, The New Single Equality Act in Britain, p. 11. 
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disability in our case. In section 4.8.1 the interpretation of the disability under 
the Equality Act will be provided.  

According to Sections 4 and 6 of the Equality Act 2010, protection against 
discrimination is granted to those who have a disability. Some diagnoses, 
namely, cancer, HIV and multiple sclerosis are perceived as disability by 
definition.1087 For other cases, disability is defined as a mental or physical 
impairment that results in “a substantial and long-term adverse effect on a 
P[erson]'s ability to carry out normal day-to-day activities”.1088 The person 
who is perceived to be disabled, but is not in fact a person with a disability, 
can also be protected by the act.1089  

The definition of disability necessitates stating that the impairment (either 
physical or mental) has occurred or existed in the past. However, it is not 
always required to have a medical diagnosis to be qualified as having a 
disability.1090 Wadhamet et al. consider that in some situations evidence from 
medical practitioners concerning medical diagnoses are practically necessary. 
However, the authors note that the main focus of the act is not on the 
impairment as such, but rather on its implications in various areas of life.1091  

As to the effect of the impairment, the Equality Act 2010 states that the 
impairment concerned must be long-term, that is if it has lasted or is likely to 
last for a period of more than 12 months.1092 An impairment with a recurring 
nature (for instance, some mental disorders) are considered to fall within the 
definition.1093 Furthermore, the impairment must have a substantial negative 
impact on normal day-to-day activities.1094 This statement emphasises the 
extraordinary nature of impairment.1095 According to the statutory guidelines, 
substantial impact may be manifested, for example, in the time or methods of 

                               
1087 Equality Act 2010 Schedule 1, para. 6. See also Lofty v Hamis (t/a First Café) [2018] 
UKEAT 0177_17_1801, paras 37–38, 46–47. 
1088 Equality Act 2010 Section 6. 
1089 This type of discrimination is related foremost to cases of direct discrimination or 
harassment. Explanatory notes to the Equality Act 2010, para. 58; see also e.g. Kloss, D, 
Occupational Health Law, Section 9.16; Equality and Human Rights Commission, Equality 
Act 2010: Technical Guidance on the Public Sector Equality Duty in England 2014, p. 92. 
1090 This opinion was expressed in a pre-Equality Act case law Millar v Inland Revenue 
Commissioners. The previously existing act, the Disability Discrimination Act, directly 
demanded a mental disorder to be “clinically recognised”. Millar v Inland Revenue 
Commissioners [2006] IRLR 112 CS; Holland, J A, and Burnett, S, Employment Law 2008, p. 
153. The academic literature considers that the same approach remains in the Equality Act 2010. 
Wadham, J, et al., Blackstone’s Guide to the Equality Act 2010, p. 16; see also the Office for 
Disability Issues, Equality Act 2010 Guidance on Matters to Be Taken into Account in 
Determining Questions Relating to the Definition of Disability 2011, pp. 8–9. 
1091 Wadham, J, et al., Blackstone’s Guide to the Equality Act 2010, p. 16. 
1092 Equality Act 2010 Schedule 1, Part 1, Section 2. 
1093 Wadham, J, et al., Blackstone’s Guide to the Equality Act 2010, p. 17. 
1094 In accordance with Section 212 of the Equality Act, substantial means “more than minor or 
trivial”. 
1095 Bessell v The Chief Constable of Dorset Police [ET 2017], paras 7–13. 
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conducting certain activities.1096 It is also important to emphasise that the act 
requires the impairment to be both long term and substantial.  

The analysis of the disability as a protected characteristic requires focusing 
on the effect of disability and existing impairment rather than on barriers 
within society.1097 The focus on long-termed impairment means that patients 
who have temporary environmental or attitudinal barriers are unlikely to enjoy 
protection against discrimination. Protection will be granted only with respect 
to those who have an impairment that has lasted or is likely to last longer than 
12 months. This means that patients with a short-term disability within the 
CRPD meaning are likely to be considered as being a comparative group for 
some of the types of disability at national level.  

4.8.2 Prohibited forms of discrimination 
The Equality Act 2010 provides protection from direct discrimination, indirect 
discrimination, harassment, instructions to discriminate, and discrimination 
arising from disability. In this section the most relevant forms of 
discrimination for the topic of the discussion are analysed, namely indirect 
discrimination and discrimination arising from disability. The obligations 
deriving from the Equality Act 2010 are directed primarily towards the public 
sector, with some exceptions.1098 The act does not enforce protection between 
private persons; for example, when family members provide capacity 
assessments for minor health decisions.1099 

As mentioned above, direct discrimination was not considered to be a 
primary focus of discussion in this section. Direct discrimination is defined as 
less favourable treatment because of the protected characteristic.1100 Direct 
discrimination is likely to occur in situations where a patient is denied the right 
to make healthcare decisions due to disability (for example: “since you have 
dementia, you cannot make any decisions”). These situations directly 
                               
1096 Office for Disability Issues, Equality Act 2010 Guidance on Matters to Be Taken into 
Account in Determining Questions Relating to the Definition of Disability 2011, pp. 14 ff. 
1097 Butlin, S F, The UN Convention on the Rights of Persons with Disabilities: Does the 
Equality Act 2010 Measure up to UK International Commitments?, pp. 428–438; cf. House of 
Lords Select Committee on the Equality Act 2010 and Disability, Report about the Equality 
Act 2010: The Impact on Disabled People 2016, paras 51–54. 
1098 The act regulates relations between a private person and private associations (such as 
various clubs). Private healthcare services that are funded through public funds (e.g. NHS or a 
local authority) are considered to carry out public functions. Equality Act 2010 Section 149; 
Equality and Human Rights Commission. Equality Act 2010: Technical Guidance on the Public 
Sector Equality Duty in England 2014, pp. 12 ff.; House of Lords Select Committee on the 
Equality Act 2010 and Disability, Report about the Equality Act 2010: The Impact on Disabled 
People 2016, paras 328–329. 
1099 Equality Act 2010 Section 156; see also Hepple, B, The New Single Equality Act in Britain, 
pp. 19 ff. 
1100 Equality Act 2010 Section 13; Equality and Human Rights Commission, Your Rights to 
Equality from Healthcare and Social Care Services. Equality Act 2010 – Guidance for Service 
Users 2015, p. 12. 
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contradict the MCA that requires assessment of cognitive capacities; the 
claims concerning unlawful assessment are more likely to be based on the 
MCA requirements. However, the main question in this section is whether the 
statutory test for capacity assessment may raise any concerns from a 
discrimination law perspective. The MCA wording appears to be disability-
neutral. Invoking direct discrimination is unlikely to be successful in cases 
where denial of the right to consent to – or refuse – treatment is on the basis 
of mental incapacity.1101  

Indirect discrimination takes place when a person with a disability is 
treated disadvantageously due to the application of a provision, a criterion or 
practice that may appear neutral. Indirect discrimination will not occur if it 
can be shown that the difference in treatment has a legitimate aim and is 
proportional.1102 To state that indirect discrimination has occurred, the 
following criteria must be fulfilled:  

1. The person is treated disadvantageously.  
2. The person must be in a comparable situation with others who are 
not treated in such a way.  
3. The difference in treatment cannot be justified. 

Firstly, identifying whether persons with disabilities are treated less 
favourably compared with others due to the MCA provisions. As stated 
earlier, the MCA diagnostic test does not refer to disability as such. In section 
4.4 I showed that the available case law from the CoP mostly concerned 
persons with psychosocial or learning disabilities. From the case law, it is 
difficult to state in each of the cases whether the situation amounts to a 
somewhat strict English definition of disability (see section 4.8.1), but it is 
likely that the conditions are expected to last for at least 12 months and have 
an impact on normal day-to-day activities.1103 How should disadvantageous 
treatment be interpreted? The issue of mental capacity and the denying of the 
possibility to consent to or reject medical interventions has so far not been 
discussed by the British courts. In the explanatory notes to the Equality Act, 
disadvantageous treatment is described rather broadly: situations where a 
person is hindered in relation to actions are seen as disadvantageous.1104 
Similarly, in the statutory guidance denial of an opportunity to choose is seen 
as a disadvantage.1105 On this basis, I assume that denial of the right to choose 
                               
1101 Cf. in Russian law capacity assessment legislation is formulated in a less disability-neutral 
manner; see sections 5.2, 5.3.1 and 5.9.  
1102 Equality Act 2010 Section 19. 
1103 As mentioned in section 4.4 schizophrenia, bipolar affective disorder, anorexia nervosa, 
vascular dementia, autism, various brain injuries, Asperger’s syndrome and other learning 
disabilities were referred to in judicial practice as meeting the diagnostic threshold. 
1104 Explanatory notes to the Equality Act 2010, para. 79. 
1105 The statement derives from a pre-Equality Act 2010 case of R v Birmingham City Council. 
The case concerned the admission criteria for grammar schools for girls and boys. The number 
of schools for boys was significantly larger. That resulted in stricter admission criteria for girls, 
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medical intervention as a result of the capacity assessment is likely to be 
considered disadvantageous treatment. 

Secondly, a person must be in a comparable situation. Accordingly, a 
person with disability, as defined in English law, should be compared to a 
person who does not have the mentioned protected characteristics in the same 
material circumstances.1106 As discussed in section 4.8.1, the definition of 
disability under English law is rather narrow. It means that in cases of indirect 
discrimination those patients with mental disabilities are likely to be compared 
with other patients without such a label, but with similar cognitive difficulties. 
So far, it is unclear whether patients with disability would be considered to be 
in a comparable situation with all other patients without disability, or only 
those who also met the functional MCA test.1107 Taking into account the ECHR 
practice and reasoning in the Code of Practice, it seems likely that a 
comparative pool would be all the patients, rather than those patients with 
cognitive difficulties.1108  

Thirdly, disadvantageous treatment must not pursue a legitimate aim or be 
disproportionate. In the discussion in Chapter 3 it was pointed out that the 
ECtHR case law considers assessment of decision-specific and time-specific 
ability as a proportionate means for achieving legitimate aim.1109 In domestic 
law the issue of declaration of mental incapacity has never been considered to 
be disproportionate. It seems likely that the domestic authorities have a similar 
approach to the one adopted by the ECtHR; namely, that capacity assessments 
pursue legitimate interests and can be proportionate means.1110 Therefore 
capacity assessments and their outcomes are unlikely to be viewed as being 
discriminatory. 

                               
as there were fewer places. In the case it was stated that different admission criteria denied the 
same opportunities for girls compared with boys, and girls were not able to make the choice 
that had value for them. R v Birmingham City Council ex parte Equal Opportunities 
Commission (EOC) [1989] IRLR 173. Equality and Human Rights Commission, Equality Act 
2010 Code of Practice. Employment: Statutory Code of Practice 2011, p. 61, para. 4.9.  
1106 Equality Act 2010 Sections 19, 23 and 25; Explanatory notes to the Equality Act 2010, 
para. 91. 
1107 It seems that there is certain tension in this area, but no straightforward answer by the 
English judiciary. See e.g. Rochdale Metropolitan Borough Council v KW & Ors (Rev 1) 
[2014] EWCOP 45, para. 17. In this case situations where a person of the same age had a 
disability and needed protection and where protection was not needed, are described as 
fundamentally different. The case concerned deprivation of liberty.  
1108 ECtHR, Kiyutin v. Russia, application number 2700/10, Judgment of 10 March 2011, para. 
60; ECtHR, G. N. etautres c. Italie, requête nombre 43134/05, arrêt du 1 décembre 2009, para. 
133. See example of similar reasoning in the Mental Health Trust & Ors v DD & Anor [2015] 
EWCOP 4, para. 5; see also the Equality and Human Rights Commission, Equality Act 2010 
Code of Practice. Employment: Statutory Code of Practice 2011, p. 65, paras 4.19–4.21. 
1109 See section 3.4.2 and ECtHR, R.P. and Others v. the United Kingdom, application number 
38245/08, Judgment of 9 October 2012. 
1110 See example of similar reasoning in the Mental Health Trust & Ors v DD & Anor [2015] 
EWCOP 4, para. 5; N, Re [2015] EWCOP 76, para. 30; see also section 3.6.4. 
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The third form of discrimination that can be invoked in connection with 
capacity assessment is discrimination arising from disability.1111 To state that 
discrimination on the basis of disability took place, it needs to be shown that 
a patient was treated less favourably as a consequences of a disability and 
(similar to indirect discrimination) the treatment in question was a 
proportional mean for achieving the legitimate aim. The reasoning with 
respect to capacity assessment procedures in healthcare is similar to that in 
cases of indirect discrimination. Discrimination arising from disability 
stresses the positive obligations of states to ensure substantive equality. This 
form of discrimination is closely connected with the obligations to make 
reasonable adjustments.1112 The obligation to make reasonable adjustments 
requires the national legal system to take steps to avoid disadvantage.1113 The 
considerations as to what steps are currently reasonable within the system can 
be found in the MCA Code of Practice. Such reasonable adjustments include 
providing visual aids or clarifying information.1114 These considerations 
indicate that it is unlikely that the statutory mental capacity test will evoke 
concerns as discrimination arising from disability at national level.  

4.9 Conclusions 
4.9.1 On the structure of the section 
The aims of section 4.9 are twofold. On the one hand, it aims to summarise 
the tasks, studied in Chapter 4. On the other hand, it also purposes to evaluate 
the English legal order based on the standard chosen; namely, consistency 
with scientific knowledge of the decision-making process, and compliance 
with the human rights law requirements.  

To fulfil the aims of this section, the tasks of the thesis, synthesised in 
section 1.9, will be taken as a foundation. As explained in section 1.5, this is 
answering the research question of when assessment of capacity had two 
levels. The summary on the macro level – investigation of how the national 
legal orders delimit somatic medical interventions from compulsory 
psychiatric care – is delivered in section 4.9.2. The summary of the tasks and 
evaluation on the micro level (the obligation to assess capacity, relevance of 
refusal, and issue of non-discrimination; tasks I.3-I.6) is provided in section 

                               
1111 Equality Act 2010 Section 15. 
1112 Wadham, J, et al., Blackstone’s Guide to the Equality Act 2010, p. 20. 
1113 Equality Act 2010 Section 20. 
1114 Mental Capacity Act 2005 Section 3 (2); Department for Constitutional Affairs, Mental 
Capacity Act 2005 Code of Practice 2007 Chapter 3. Collingbourne also discusses that the 
obligations are very much related to the confined resources that the state has. Collingbourne, T 
M, Realising Disability Rights? Implementation of the UN Convention on the Rights of Persons 
with Disabilities in England – A Critical Analysis, pp. 293 ff.; see also A Local Authority v TZ 
(No. 2) [2014] EWCOP 973 paras 48–49. 
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4.9.3. Sections 4.9.4-4.9.5 concentrate on the research question II – what 
criteria must be used to assess capacity in England. Section 4.9.4 concentrates 
on tasks II.4-II.7, whereas section 4.9.5 systematises the tasks concerning the 
goal of capacity assessments (tasks II.1 and II.8).1115 

4.9.2 When to assess capacity in England: the macro level 

4.9.2.1 Distinguishing somatic interventions from compulsory mental 
health treatment in English law 
Task I.2 of the thesis requires to study if and how the English legal order draws 
a distinction between somatic interventions and compulsory mental health 
interventions. This task was also characterised as answering the question of 
when capacity assessment is required on the macro level, and is addressed in 
this section. In the previous section it was explained that mental capacity is a 
relevant threshold for somatic medical treatment. However, mental capacity 
may be an irrelevant factor for those who are admitted and treated in 
accordance with the MHA. In section 5.3 it was shown that delimitation 
between the MCA rules, where the presence of mental capacity forbids 
interventions without consent, and the MHA rules, where mental capacity is 
irrelevant, is problematic. The delimitation problem arises, in particular, for 
two reasons. Firstly, criteria for admission under the MHA are to some extent 
similar to the criteria for admission under the MCA. Persons with mental 
(psychosocial) disorders can be admitted under both of the acts. In addition, 
the MHA establishes other criteria for admission and treatment in compulsory 
psychiatric care, such as necessity for health or safety of the patient or for the 
protection of others. These criteria, as explained in section 4.3.3, have a rather 
blurred meaning in practice. It is unclear what kind of actions would qualify 
for compulsion. Secondly, the MHA allows for the treatment of only mental 
disorders, but not other disorders. The English legal order thus creates a 
delimitation between somatic and mental disorders. In addition, some 
disorders are considered as being connected with mental disorders, and can 
accordingly be treated under the MHA. Other disorders are perceived as 
disconnected, and the treatment may be administered under the MCA (or 
inherent jurisdiction), or provided voluntarily. The problem that occurs due to 
the attempted delimitation between mental and somatic disorders is that 
similar situations are treated differently in practice. As explained in section 
4.3.4, delivery of a child through caesarean section was occasionally 
prescribed in accordance with the MHA rules, when in other cases the MCA 
was applicable. Similarly, artificial nutrition and hydration was prescribed in 
some situations as a compulsory mental health intervention, whereas in others 
                               
1115 Differently put, section 4.9.4 answers all the tasks in relation to research question II, except 
for those answered in Chapters 2 and 3 concerning the scientific knowledge and human rights 
law, and the tasks that concern the legal goal of assessments. 
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MCA was applied. Delimitation as to what rules should be applicable in cases 
of self-harm, such as self-injury or self-poisoning, appear to be unclear. 

Though English law establishes criteria for delimitation between the 
somatic and compulsory mental health care rules, these criteria are blurred. 
The English legal system demands expertise of medical professionals to 
provide answers to the question as to whether a patient has certain mental 
disorder, care needs, and also whether treatment for somatic or mental 
disorder is necessary. Judges have the possibilities open to them to agree or 
disagree concerning questions of delimitation between mental and somatic 
disorders, but mostly rely on the competence of medical experts. 

In the sections that follows the question whether the English approach as 
to when to assess mental capacity on the macro level corresponds to the 
selected standards will be evaluated. 

4.9.2.2 Consistency with scientific knowledge 
As explained in section 1.7.2, the standard of consistency with scientific 
knowledge is applicable in situations where the law readdresses the issues to 
other disciplines. The standard of consistency in this thesis means that the 
law’s assumptions about the facts or values used for conclusions or definitions 
are the same as the assumptions or conclusions of science. Consistency 
implies that the usage of conclusions or definitions from science has been 
appropriate: the scientific conclusions or definitions can be used to answer the 
questions that law readdresses. 

In section 4.9.2.1 it was summarised that English law readdresses to 
medicine the question whether a person has a mental disorder, and demands 
to distinguish between mental and somatic disorders. In section 2.3.2 the 
scientific conception of mental disorder was explored. It was explained that 
mental disorders are heterogeneous conditions, and that drawing a sharp 
distinction between mental and somatic disorders appears scientifically 
problematic, and unnecessary. Mental and somatic disorders are interrelated 
and interconnected, and disorders that were labelled as somatic may lead to 
mental disorders, and mental disorders can lead to somatic disorders. 

As indicated in section 4.9.2.1, the English legal system assumes that 
mental disorders can be distinguished from somatic disorders, whereas 
sciences conclude that distinguishing between mental and somatic disorders 
is not possible. Thus English law in this respect is inconsistent with medical 
knowledge. The question is whether the inconsistency of English law with 
medical knowledge should be criticised. The distinction between mental and 
somatic disorders may in some cases lead to fundamental differences as to 
applicable rules, and as a result can have a profound effect on limiting the 
rights of patients. Depending on the applicable legal rules, a treatment, 
disregarding mental abilities to decide, may be imposed, or a mentally 
competent person may decide what he or she wants to do with his or her own 
body. Because of the mentioned reasons we need to question whether the weak 
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evidence on distinction between mental and somatic disorders should be 
accepted by the English legal system. The answer to this question depends in 
particular on the adopted human rights standards, which will be discussed in 
the next section.  

4.9.2.3 Compliance with human rights standards  
In section 4.9.2 it was underlined that the distinction between mental and 
somatic disorders was crucial for the English legal system in order to identify 
the applicable rules. If treatment is considered to be somatic, and a patient has 
the mental abilities to decide, the proposed treatment cannot be administered 
as a general rule. In finding whether certain treatment is somatic, or can be 
considered to be a mental health care, the legal system relies on medical 
experts. Medical practice cannot find support for such delimitation in medical 
science. The latter denies the possibility to draw a clear delimitation between 
mental and somatic disorders. Absence of the possibility to draw a required 
delimitation between the factors relevant for law but irrelevant for science, 
leads to situations where the same conditions are either treated in accordance 
with the MHA, or under the MCA (alternatively, inherent jurisdictions). 
Because similar situations are treated differently, there are two concerns from 
the perspective of human rights law that must be raised. These concerns 
related to the protection of the right to privacy and freedom from 
discrimination. The right to privacy requires that the domestic law is 
foreseeable for patients (see sections 3.2.3 and 3.5.2.3). As illustrated in 
section 4.2.3, if a person has a mental disorder, and other health conditions, it 
is unclear what legal rules are applicable. Absence of a scientific foundation 
for medical expert opinion may also contribute to poor foreseeability in 
English law. Medical practitioners neither have legal guidance as to how to 
make the delimitation, nor can they base their knowledge on medical 
science.1116 This means that the legal system assesses whether the disorder is 
mental or physical based more on the perception of medical practitioners 
about a specific patient rather than on objective knowledge. It is likely that the 
legal situations of persons with mental disorders who fall under both the MCA 
and MHA are not foreseeable, and should be regarded as violations of the right 
to privacy.  

The situation of similar conditions being treated differently may raise 
concerns as to discrimination. In cases where persons have similar mental 
health and other conditions, and receive treatment in accordance with different 
legal rules, may mean that such persons’ situations are relatively similar, but 
they are treated differently. It is yet questionable whether the CoE and the UN 
treaty bodies will consider the issue of discrimination in a similar manner, but 
it is possible that they will. The UN treaties do not draw a difference between 
mental and other disorders (disabilities). Article 5 ECHR explicitly recognises 
                               
1116 See below for a more detailed discussion, as well as in section 4.3.5. 
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the possibility of the detention of persons of unsound mind; that the practice 
of the Court is required confirming that a person has a mental disorder. 
However, the question on the macro level not only relates to admission 
(deprivation of liberty), but differences in the application of rules for the 
further administration of treatment. In section 3.6 the CoE method of 
identification of whether discrimination took place was discussed. Let us 
imagine the situation with two patients who have mental capacity within the 
meaning of the MCA. A person with a mental disorder A refuses an 
intervention (caesarean section, nutrition, or other medical intervention) but is 
administered treatment in accordance with the MHA. Another person has 
mental disorder B to the degree that qualifies her to receive treatment under 
the MHA. The person with B refuses the same medical intervention as the 
patient with mental disorder A, but does not receive treatment, because she is 
mentally competent. This would mean that patients with A and B are in the 
same situation, but are treated differently. The ECtHR, as G.N. v. Italy, would 
require to justify the difference in treatment between patients with A and B.1117 
The Court would turn to analysing whether or not the medical expertise had 
established there was a substantial difference between the situations of the 
persons with A and with B, and if a substantial difference was not found, it 
would be possible to claim that discrimination had occurred. The reasoning of 
the UN treaty bodies would likely be different. The CRPD would be likely to 
find that the difference in treatment in both cases as such did not have a 
legitimate aim, and was discriminatory.  

4.9.3 When to assess capacity in England: the micro level  

4.9.3.1 Thresholds for making valid somatic decisions 
This section addresses task I.1 of the thesis; namely, it systematises what 
thresholds for validity of somatic care decisions are relevant under English 
law.  

In this chapter assessment of capacity to make healthcare decisions within 
the English legal order has been analysed. The discussion indicates that in the 
legal system the same elements of valid consent or refusal exist as discussed 
in section 1.2. Consent or refusal should be informed, voluntary, and 
competent. The informed element of consent – or refusal – is predominantly 
regulated by common law and soft law instruments. Regulation of the element 
of voluntariness is rather similar; it is the common law – or so-called inherent 
jurisdiction – that establishes whether consent or refusal was voluntary. The 
established rules as to the element of competence are rather more complex. In 
sections 4.2.3 and 4.2.4 it was shown that the threshold for exercising legal 
capacity is imposed by the MCA and by inherent jurisdiction. The MCA 

                               
1117 See section 3.6.3. 
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establishes one of the thresholds for exercising capacity to act; namely, mental 
capacity. In order to show that a person does not have mental capacity and 
cannot therefore make valid healthcare decisions, it must be shown that: 

1. A patient has an impairment of, or a disturbance in the functioning 
of, the mind or brain; I labelled this criterion as the diagnostic 
threshold.  
2. The patient is unable to make a decision; inability may be 
manifested in the absence of the ability to understand, to remember, to 
use and weigh, or to communicate personal decisions. The criterion 
was labelled as the cognitive threshold.  
3. There is a causal connection between the cognitive threshold and 
the diagnostic threshold. 

In section 4.4 it has been shown that the diagnostic threshold for a mental 
capacity test allows for the carrying out of assessments of persons who have 
mental and somatic disorders, at least theoretically. The threshold, was 
established under the MCA, to reduce a number of bizarre decisions. The 
definition of impairment or disturbance in the functioning of the mind or brain 
(so-called diagnostic threshold) is not regulated by English law and is left to 
the discretion of medical practitioners. In the practice of the domestic courts 
it is rare to find case law about incapacity of persons that are not considered 
to have mental disorders. Both learning and psychosocial disabilities were 
over-represented. The diagnostic threshold criterion is usually satisfied with 
the help of evidence from medical practice. It is therefore possible to conclude 
that diagnosis with mental disorder is de facto one of the thresholds to 
enjoying legal capacity to make healthcare decisions.  

The cognitive threshold for assessing mental capacity necessitates 
evaluating four abilities. These abilities are understanding, retention, using 
and weighing (as one ability), and communication of a choice. Thus, under 
the MCA, mental capacity is considered to be a threshold for exercising the 
right to make somatic healthcare decisions. 

As stated above, the threshold for the element of competence is established 
in the MCA and under the inherent jurisdiction concept. Under inherent 
jurisdiction the courts may set additional thresholds for attaining legal 
capacity. What these thresholds are is not clear; the courts attempted to 
emphasise that the list is open-ended. So far it is straightforward that 
voluntariness (including absence of undue influence) is one of the thresholds. 
But it is possible that other thresholds will be created by the judicial practice. 

Thus this section allows for systematising that the English legal system 
establishes three thresholds for exercising capacity to make healthcare 
decisions. Firstly, in order to declare incapacity to decide in somatic care, the 
presence of a diagnostic threshold (an impairment of, or a disturbance in the 
functioning of, the mind or brain) must be confirmed. In practice, the 
diagnostic threshold means that only persons who have mental disorders 
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(learning or psychosocial disabilities) can be considered as being mentally 
incapable to decide. Secondly, mental capacity – or presence of abilities to 
understand, retain, use and weigh, and communicate decisions – is a threshold 
for exercising capacity to decide about one’s own body. Thirdly, other 
thresholds, including the need to demonstrate other abilities, can be demanded 
under the inherent jurisdiction concept. 

4.9.3.2 Obligation to assess, legal classification and relevance of refusal 
This section will first address the question of when the obligation to assess 
capacity in somatic care arises (task I.3). The legal classification of capacity 
assessment procedures will then be summarised (task I.4). Finally, the section 
will address research task I.5 as to the legal relevance of refusal of capacity 
assessment. 

The English legislation does not state when the obligation to assess 
capacity arises. Capacity assessment is mostly started only when a patient 
refuses medical treatment, and is considered to be vulnerable, or where 
consent is unreliable due to mental disorder. In common law it was considered 
that capacity assessments may start if there was “a good reason to believe” or 
“a real possibility” that a patient lacked capacity. These provisions state when 
the presumption of competence may be rebutted, but not when the duty to 
assess arises. The HRA 1998 compliant interpretation allows us to come to 
the conclusion that capacity assessments are to be started in cases where the 
authorities knew or ought to have known that the patient’s life was in danger. 
Yet the legal analysis does not allow for arriving at the conclusion when the 
obligation to assess capacity outside of the life-or-death situation arises. 

Now we turn to the summary of task I.4. Before this thesis, the nature of 
the procedures of capacity assessment had not yet been clearly addressed by 
English case law or by legal scholars. The legal system neither clearly foresees 
that capacity assessment procedures are types of medical interventions, nor 
that they constitute the collection of personal data. Within the English legal 
system medical interventions were historically related and connected with 
physical contact and touching. Capacity assessments rarely involve any forms 
of physical contact (though in some cases physical contact will take place). 
The fact that capacity assessors can be provided by multiple actors, not 
necessarily medical professionals, may also indicate that the legal system 
regards this procedure foremost as the gathering of sensitive personal data 
about a patient. These considerations allow us to assume that viewing capacity 
assessment as a collection of sensitive personal information provides a 
coherent reflection on the national law. 

If capacity assessments indeed are considered to be the collection of 
personal data, the national law may not require the consent of a patient for 
starting procedures. In the MCA Code of Practice, capacity assessment is 
perceived as being a voluntary procedure. However, in the Data Protection 
Act 2018, processing (including recording and collection) of personal data 
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may take place even in cases where a patient refuses it, in particular, when 
necessary for the protection of vital interests where the data subject is 
physically or legally incapable of giving consent.1118 The MCA Code of 
Practice regulates when a patient can be assumed to lack legal capacity to 
consent. The literal interpretation of the MCA Code of Practice read in 
conjunction with the Data Protection Act 2018 seems to create a vicious circle: 
a patient’s capacity to consent to capacity assessment needs to be assessed. It 
is not yet clear whether the law is to be interpreted as requiring assessment of 
capacity to consent to capacity assessment.  

In section 4.7.2 it was shown that the MCA Code of Practice recommends 
not to provide capacity assessments by force. In relation to this prohibition, it 
appears that the creators of the Code of Practice attempt to delimit capacity 
assessment that may relate to touching or other use of force (such as 
deprivation of liberty) from the collection of data. The Data Protection Act 
2018 may not authorise capacity assessments that include touching, trespass 
or deprivation of liberty.  

The MCA Code of Practice distinguishes between a formal and informal 
capacity assessment.1119 By informal capacity assessments the Code of 
Practice and the presently existing practice in the jurisdiction seems to mean 
that a doctor may interview patients “informally”. Neither the MCA, nor the 
Code of Practice, explicitly state that the obligation to disclose information 
about any assessment exists. Yet such an obligation may derive from the Data 
Protection Act 2018, if capacity assessments are classified as the collection of 
data. Physicians might be unaware of the duty to disclose information about 
assessment. This makes informal procedures for capacity assessment – when 
capacity assessments are merely carried out without any means of informing 
– problematic.  

4.9.3.3 Capacity assessments and discrimination: English and 
international human rights law standards 
In this section, the question of whether starting capacity assessment 
constitutes discrimination under English law is summarised. Further, it will be 
evaluated whether the English legal standard on non-discrimination differs 
from the international human rights standards (task I.6).  

As shown in the section above, English law predominantly starts capacity 
assessment procedures with respect to persons with disabilities. Such persons 
are considered to be vulnerable and fall within the diagnostic threshold of the 
MCA. Persons with disabilities are a protected group in accordance with the 
Equality Act 2010. However, the definition of persons with disabilities in 
accordance with the act, is rather narrow: only persons with long-lasting 

                               
1118 Data Protection Act 2018 Sections 10.1 and 10.2. 
1119 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, paras 4.54 and 4.60–4.62. 
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disorders fall within the definition. In section 4.8.2 it was shown that persons 
with long-term disabilities may allege indirect discrimination or 
discrimination arising from disability. Such patients are unlikely to succeed 
with complaints about discrimination due to starting capacity assessment 
within the jurisdiction. The difference in treatment between persons with 
disabilities is considered to be justified because it has a legitimate aim and is 
proportional to achieving that aim. In the English legal system, starting 
capacity assessment is regarded as a way of fulfilling positive obligations 
under Article 2, 3 and 8 of the ECHR.  

The approach of the English legal order can now be compared with the 
international law requirements. As shown in table 1, the UK has ratified the 
ECHR, the ESC, the ICCPR, the ICESCR and the CRPD. Only the ECHR has 
a status of domestic law. In Chapter 3 it was concluded that while the non-
discrimination frameworks of the treaties are different, the strictest 
requirements with respect to capacity assessment are imposed by the CRPD. 
As argued in section 3.2.2.1, the CRPD protected status of disability should 
be seen in a broader sense than the English law notion. The CRPD 
concentrates on the barrier existing in the society, compared with the length 
and severity of a disorder that a person has under English law. English law is 
likely to be found incompliant with the CRPD, due to the exclusion of persons 
with short-term barriers hindering participation being excluded from the scope 
of protection within the national law.1120 The need for non-discrimination and 
support may be experienced by this group similarly or sometimes even more 
acutely as those persons with long-term conditions. Implementation of the 
ECHR in the HRA 1998 may allow for some protection to persons with short-
term barriers; however, so far such protection has been somewhat weak. As 
discussed in section 3.6.2, the ECHR contains an open-ended list of the 
grounds for discrimination that may allow persons with short-term difficulties 
to benefit from protection against direct and indirect discrimination. The 
jurisprudence of the ECtHR occasionally acknowledges the need for tailor-
made measures to prevent discrimination. However, the ECHR vision of non-
discrimination, as argued in sections 3.6 and 3.8, is less strict than the CRPD 
standard.  

In section 3.8 it was pointed out that the UN and the CoE systems interpret 
the criterion of legitimate aim for difference in treatment in a fundamentally 
different way. According to the CRPD Committee denial of legal capacity due 
to absence of mental capacity never has a legitimate aim.1121 The ECtHR views 
legitimate aim in a broader manner, ensuring that “only citizens capable of 

                               
1120 In the first concluding observation in relation to the UK, the CRPD Committee did not 
address this criticism. See UN CRPD Committee, Concluding Observations on the Initial 
Report of the United Kingdom of Great Britain and Northern Ireland, CRPD/C/GBR/CO/1, 3 
October 2017, paras 12–17. 
1121 See section 3.3.4 and UN CRPD Committee, Bujdosó et al. v. Hungary (4/2011), 
CRPD/C/10/D/4/2011, 16 October 2013, paras 9.5–9.6. 
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assessing the consequences of their decisions” have been considered to be 
legitimate.1122 The ECtHR views capacity assessment as a mean of 
individualisation of treatment. The CRPD approach towards non-
discrimination is the core of capacity assessment reform and at the heart of the 
treaty. I have argued in Chapter 3 that there are no conflicts between the texts 
of the CRPD and the ECHR. The ECtHR also has the means to interpret the 
ECHR in a CRPD-compliant manner. England has clearly chosen to 
implement the ECtHR approach to capacity assessment. However, this 
approach is not compliant with the CRPD vision. The difference in 
interpretation of human rights law requirements may confuse the English 
legislator as to what approach to abide by.1123 Re-interpretation of the 
legitimate aim of capacity assessment in a discrimination test, both with regard 
to the CoE and English national law, would allow for the CRPD-compliant 
vision.  

4.9.3.4 When to assess: compliance with human rights standards 
In section 4.9.3.2 it was summarised as to when the obligations to assess 
capacity arise. Task I.11 requires to evaluate whether English law on when to 
start capacity assessment is compliant with international human rights law. 
This task was partly addressed in sections 4.9.2.3 where compliance with 
human rights on the macro level was evaluated, and 4.9.3.3 where compliance 
with provisions on non-discrimination on the micro level was assessed. In this 
section, we shall concentrate on whether English law fulfils the requirements 
concerning protection of the right to privacy in the regulation as to when 
capacity assessments must start.  

In section 4.9.3.2 it was shown that English law does not regulate explicitly 
when the obligation to assess capacity arises. It was shown that the 
interpretation of English law in light of the ECHR signifies that the obligation 
to assess is likely to arise in a situation where there is a direct risk to life. 
However, outside of such situations, the obligation to assess is unclear. 
English law therefore cannot be regarded as being precise concerning when a 
capacity assessment should be carried out outside of those situations involving 
a direct risk to life. In some cases, capacity assessment can start, whereas in 
other cases, capacity might not be assessed. The moment when capacity 
assessments are to start raises concerns as to the right to privacy. In sections 
3.2.3 and 3.5.2 I argued that starting capacity assessments are considered to 
be an interference with the right to private life. In cases of interference, the 
UN and the CoE impose the requirement of foreseeable and precise regulation 
that protects from arbitrariness. As emphasised above, English law is not 
                               
1122 The ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 
2010, para. 38. 
1123 On confusion and the attempt to achieve a treaty-compliant vision, see the House of Lords 
Select Committee on the Equality Act 2010 and Disability, Report about the Equality Act 2010: 
The Impact on Disabled People 2016, paras 51–52. 
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sufficiently precise in relation to when the obligation to assess capacity arises, 
if the question is not related to the possible death of the patient. Therefore it 
does not protect from arbitrariness in relation to patients who experience 
various attitudinal barriers. 

In section 4.9.3.2 it was also explained that the question of consent to 
capacity assessment is not straightforwardly regulated. The English legal 
order has not yet established how capacity assessments should be classified. 
This means that it is not clear what legal rules should be applicable with 
respect to consent to capacity assessments. I argued that capacity assessments 
should be seen as the collection of personal (sensitive) data about patients. In 
such a case, consent to capacity assessment is not necessary. However, the 
MCA Code of Practice creates certain confusion as to what kind of consent 
may be accepted. The provisions seems to demand assessment of capacity to 
consent to capacity assessment. How these assessments must be provided, and 
whether the national law indeed demands consent to assess capacity to consent 
to capacity assessment, is unclear. These provisions appear as a vicious circle. 
They should therefore be criticised in relation to the fulfilment of the human 
rights law requirement on foreseeability. There is a risk that English law is not 
compliant with human rights obligations to protect the right to privacy.  

4.9.3.5 When to assess: consistency with scientific knowledge 
This section will address task I.8. It will evaluate whether or not English law 
on when to assess capacity is consistent with scientific knowledge. As 
explained in section 1.7.2, the standard will be applied only if the national law 
seeks out conclusions or definitions from other domains. In section 4.4 it was 
shown that the diagnostic threshold for capacity assessment – formulated as 
an impairment of, or a disturbance in the functioning of, the mind or brain – 
is readdressed to medicine. The threshold is in practice understood as that of 
having a mental disorder, whereas the examples of other conditions are hardly 
possible to find in practice.  

Within the English legal system it is thus considered that only persons with 
certain diagnosed disorders (mental or otherwise influencing the functioning 
of, the mind or brain), can have their decision-making process impaired and 
unable to decide. As shown in sections 2.3.3, the decision-making process is 
dependent on a number of factors. It is impossible to list all the factors that 
might influence decision-making. It is also not possible to state that only those 
persons with brain or mind dysfunctions reason irrationally, that the vast 
majority of people have irrational thinking. The sciences do not conclude that 
decision-making is influenced by disorders or mental disorders exclusively, 
whereas the law does. Therefore English law, with respect to incapacitation of 
only those persons with certain disorders, falls under the definition of 
inconsistency with scientific knowledge. The inconsistency of English law 
with scientific knowledge should be considered to be problematic, in 
particular, due to the requirements of the CRPD on discrimination (see section 
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4.9.3.3 above). The CRPD can be viewed as a document emphasising that 
stereotypes concerning persons with disabilities must not justify limitation or 
interference with the rights of such people.1124 Since the CRPD is not a part of 
the national law, but the United Kingdom bears international human rights 
obligations, it seems reasonable to point out that the diagnostic threshold is 
not based on scientific knowledge and is problematic from the human rights 
law perspective. The legislator cannot justify the present approach to starting 
capacity assessment by reference to medical scientific knowledge, and an 
updating of the law in accordance with modern scientific knowledge is 
necessary.  

4.9.4 Criteria for incapacity to make healthcare decisions in 
English healthcare 

4.9.4.1 Who may assess capacity 
In this section task I.5 related to the actors who evaluate capacity to make 
healthcare decisions will be summarised. In the English legal order, three 
categories of actors may assess capacity in healthcare. In most serious cases, 
courts (mainly the CoP), assess the capacity of a patient. In the vast majority 
of the studied cases, the justices turn to medical professionals for their 
expertise concerning whether a person has a mental disorder, cognitive 
abilities, or a causal connection between the diagnostic threshold and 
cognitive inabilities. The opinion of experts other than medical ones can also 
be taken into account when deciding about the abilities persons have, but in 
most of the studied cases the evidence from medical experts was considered 
to have the utmost importance in judgments. The second category of assessors 
are medical professionals. They provide capacity assessments for more serious 
healthcare decisions or where a person is making the kind of decisions as an 
in-patient. The third category of actors are those who are living with or aiding 
out patients. They may assess capacity in relation to day-to-day decisions, 
such as taking medication.  

4.9.4.2 Criteria for capacity assessment in the English legal order 
The assignment of this section and section 4.9.3.3 is to systematise what 
criteria for assessing decision-making capacity are set by English law (task 
II.4). In this chapter it has been shown that the threshold for exercising 
capacity to act is imposed by the MCA, which will be summarised in this 
section, and inherent jurisdiction, summarised in section 4.9.3.3.  

                               
1124 The CoE documents are not entirely straightforward as to the standard of proof. The ECtHR 
considers the question as to the standards of proof as being a national competence, but demands 
the evidence from medical experts to confirm that mental disorder has a sufficient degree. 
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The MCA establishes one of the thresholds for exercising capacity to act; 
namely, mental capacity. In order to show that a person does not have mental 
capacity and cannot therefore make valid healthcare decisions, the following 
three criteria must be met: 

1. There must be an impairment of, or a disturbance in the functioning 
of, the mind or brain (the diagnostic threshold); 
2. A person must be unable to make a decision; such inability may be 
manifested in the absence of the ability to understand, to remember, to 
use and weigh, or to communicate personal decisions. The criterion 
was labelled as cognitive threshold; 
3. A causal connection between the cognitive threshold and the 
diagnostic threshold must be proven to exist. 

In section 4.9.3, the conclusions concerning the diagnostic thresholds were 
summarised. The cognitive threshold for assessing mental capacity, which is 
a focus of this section, required evaluating four abilities. These abilities are 
understanding, retention, using and weighing (as one ability), and the 
communication of a choice. These cognitive abilities must be demonstrated in 
relation to information relevant for the particular decision. 

Some difficulties in interpreting the criteria for incapacity are related to the 
concept of information relevant to the decision. The statutory guidance 
acknowledges that what exactly the information relevant to a decision is, 
cannot be clarified and depends on the individual case. This fact provides a 
large degree of discretion to capacity assessors as to what they consider to be 
information relevant to the decision. Despite the fact that the current standard 
for disclosure is the reasonable patient standard, it is the capacity assessors 
who determine what information patients need and what is irrelevant. The 
legal system cannot regulate all the minutiae for disclosing information about 
medical intervention. Naturally, there is a large degree of discretion as to how 
the information is provided. The process of capacity evaluation rests with the 
pedagogical skills of assessors to clarify information for a patient and to hear 
a patient, as well as relations between the patient and the assessor. Providing 
simple explanations to a lay person may be a challenging assignment for 
professionals. Not understanding “simple language”, which is sometimes 
simple for one person and not as simple for another, can lead to the perception 
of a patient as being incompetent. This requires taking actual steps to ensure 
that the information provided is aligned with the information that is requested 
during the capacity assessment procedure. The legal system does not directly 
require aligning mental capacity assessment with the information provided. 
However, it seems that case law and soft law imply that such alignment should 
exist. 

The analysis in the chapter enables identifying certain elements of what 
information is relevant for healthcare decision. In particular, patients must 
understand the nature and purpose of a treatment; it is possible that patients 
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must also understand the nature and purpose of their own decisions, rather 
than the treatment. In addition to this, a patient must also understand the 
proximate medical consequences of medical treatment. The case law in the 
area of reproduction denies the necessity to have knowledge of the proximate 
social or economic consequences of one’s choice. It is unclear whether this 
requirement is also absent when it comes to other healthcare decisions. In 
many situations it is hard to distinguish between proximate medical 
consequences and the social consequences of it. Death, pregnancy, or 
permanent impairment may be considered as being medical or social 
consequences. It is also unclear how broad and deep an understanding of the 
proximate medical consequences needs to be. Information to the patient may 
be provided in broad terms, yet whether the knowledge of the patient will also 
be assessed in broad terms is unclear. In addition, a professional who discloses 
information about a medical procedure and the capacity assessor may be 
different actors. This discussion seems to emphasise the need to align the 
information provided with the questions posed during capacity assessments. 
There is also no agreement on the level of required understanding. 
Understanding has been occasionally interpreted as the ability to articulate 
conceptually, as procedural knowledge, or as propositional knowledge. In 
some case, healthcare professionals assess the general abilities of patients 
prior to assessing decision-specific abilities, whereas in other cases no 
information about the general abilities assessment is provided in the judgment.  

Realising the right to refuse the receiving of medical information is 
especially problematic for those whose capacity is impugned. However, 
refusing to receive information about medical treatment has so far not been 
formulated as a strong right within the English legal system. Both soft law and 
case law only acknowledge the right to refuse medical information indirectly 
and do not refute validly of consent of a patient who has refused medical 
information. However, those whose capacity is challenged seem to be in a 
position where refusing to receive relevant information will be regarded as 
being evidence of possible incapacity.  

The requirement of using and weighing is also not straightforward. 
Depending on the individual perception of the assessor, the test may only 
require to articulate how the balancing process should be conducted and what 
choices were made, or making specific choices. It may additionally be 
required to show the real ability to implement the choices. The test for using 
and weighing information, depending on the assessors’ views, may also 
necessitate persuasion that the choices are rational. The legal system is not 
transparent with regard to all the values that are permissible, and may be 
criticised for inconsistency in the choice of values. 

The requirements of understanding and using and weighing may 
presuppose that a patient should believe in the provided information and the 
benefit of treatment. Propositional knowledge is thus occasionally required. 
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The presence of propositional knowledge as a threshold for capacity is posed 
only to persons undergoing capacity assessments.  

The criterion of remembering information is also not clearly defined. The 
criterion has been interpreted as remembering information long enough for 
making “an effective decision”.1125 What the effective decisions are has not 
been defined. In assessment of retention (again) a large leeway is provided to 
assessors to decide how to define long enough and if within the time-frame 
the effective decision was made. The analysis also indicates that changing 
opinion concerning the treatment, and especially withdrawal of consent, may 
be problematic in practice for patients with memory loss.  

The analysis in section 4.5 showed that while the cognitive threshold was 
intended to provide information about the objective abilities of a patient, this 
has not been – and is unlikely to be – achieved. The cognitive threshold is 
foremost the result of subjective interpretation of the assessor of what certain 
abilities are. The test cannot be expected to deliver information free from the 
assessors’ values. Assessment of capacity primarily depends on the quality of 
interaction between the assessor and the patient, as well as the ability to 
articulate and persuade the assessor.  

The third stage for MCA’s capacity assessment is the causal connection 
between cognitive and diagnostic thresholds. In PC & Anor v City of York 
Council and Re PB. In PC & Anor v City of York it was shown that the stage 
should not be interpreted as a synonym for “significantly relates to” or 
“referable to”; a stronger evidence of a causal connection is required.1126 The 
judgment of the Court of Appeal in this case stresses that it is not enough to 
discuss whether a disorder may influence cognitive abilities in general, but it 
must be shown that an impairment of, or a disturbance in the functioning of, 
the mind or brain of a particular patient is a cause of his or her inability to 
decide. In Re PB it was seen that causal connection does not mean that 
diagnostic threshold is a sole reason for cognitive inabilities; many other 
factors may come into play. The diagnostic threshold must be an effective or 
primary cause for cognitive inabilities.1127 In most of the cases the assessors 
rely on evidence from medical practice or their own perceptions about the 
influence of any particular mental disorder. The strict interpretation of the 
threshold, as a causal connection in a specific case, may mean that the criterion 
of causal connection can be fulfilled only on rare occasions. Yet in the known 
case practice the evidence about how diagnostic threshold has affected the 
cognitive abilities of a specific patient (as opposed to patients in general) is 
rarely discussed at all.  

                               
1125 Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of Practice 
2007, para. 4.20. 
1126 PC & Anor v City of York Council [2013] EWCA Civ 478, para. 58. 
1127 PB, Re [2014] EWCOP 14, paras 84 and 107; see also Skowron, P, Evidence and Causation 
in Mental Capacity Assessments PC v City of York Council [2013] EWCA CIV 478, pp. 636–
637. 
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4.9.4.3 Criteria for capacity assessment within inherent jurisdiction 
The English judiciary may recognise the patient’s decisions as being invalid 
based on other circumstances not foreseen in the MCA. Within the inherent 
jurisdiction concept decisions may be recognised as being invalid if a patient 
is considered to be a vulnerable adult and in need of protection. The status of 
vulnerable adult is not necessarily dependent on the presence of a diagnostic 
threshold; in theory the status may be dependant in particular on social 
circumstances. In practice, similar to the diagnostic threshold under the MCA, 
persons with mental disorders are often considered to fall within the definition 
of vulnerable adult. Unlike the MCA cognitive criteria, the MCA does not list 
all the abilities or circumstances relevant for valid decisions. It is 
straightforward that a patient may be considered to be unable to decide due to 
coercion and undue influence. What the other relevant circumstances for legal 
incapacitation are has not yet been clarified in the available case law. 
Basically, any factor may be considered as falling within the group of relevant 
circumstances (for example, pain, fatigue, or tiredness).  

One of the criteria for recognising decisions as being invalid within 
inherent jurisdiction is that of undue influence (or coercion). In section 4.5.4.2 
the case practice on recognising decisions as being invalid due to coercion has 
been analysed. The English case law in the reasoning concerning undue 
influence in healthcare seem to consider the following criteria:  

1. Vulnerable health and difficult social conditions;  
2. The choice of the patient after the influence of close ones was 
inconsistent with previously stated decisions;  
3. The relationships between the patient and another person were 
dysfunctional: fear, threats, aggression, or manipulation had occurred.  

The practice up to now has concentrated on the relationships between patients 
and their close ones. So far, there is no case law where a person has been found 
to be unduly influenced by medical staff.  

In section 4.5.4.2 I also analysed whether the English legal system allows 
for straightforward delimitation between due support and undue influence. 
The case practice illustrates that under rather similar circumstances the quality 
of relations between persons may be regarded as that of support in exercising 
the capacity to make decisions, or as a hindrance to use and weigh information. 
The permissible supportive measures are rather limited, but also not totally 
foreseeable. Support is mainly perceived as being an activity conducted by the 
authorities. Relationships with close ones – whether they indeed amount to 
undue influence or support – has been the subject of more detailed scrutiny by 
the courts. The attention of the legislator and judicial practice is primarily on 
the assessment procedure rather than on providing support in exercising legal 
capacity. A holistic approach towards providing support at all stages of 
exercising legal capacity seems to be lacking. This clearly follows on from the 



 317

construction of the MCA that requires providing an answer to whether or not 
a patient lacks mental capacity. Support is seen as something following 
capacity assessment or as providing information in a simplified manner. 
Support in accordance with English law can be provided forcefully.  
 

4.9.4.4 Consistency of the English criteria for capacity assessment with 
scientific knowledge 
In this section I evaluate whether English law on criteria for capacity 
assessment is consistent with scientific knowledge (task II.7). As explained in 
section 1.7.2, the standard of consistency will be applied only when law 
readdresses questions to other disciplines. The legal system does not directly 
require readdressing the process of capacity assessment as a whole to medical 
knowledge. The diagnostic threshold for incapacity is supposed to be 
determined by medical practitioners, since it is related to the process of 
diagnosis. The functional threshold may be determined without referral to 
medical knowledge. Even so, de facto the judges refer questions about the 
presence or absence of functional threshold to medical practice. Many 
decisions of the courts are based only on the evidence from medical practice 
(especially when incapacity is not disputed by the parties to the 
proceedings).1128 The courts may also refute evidence obtained from medical 
practitioners, but do this rarely. As to the causal connection, the issue is mostly 
determined through the reference to medical practice. Thus all the components 
for determining whether a patient has or lacks capacity are readdressed to 
medicine. Moreover, the question as to whether a person has the capacity to 
decide (has the ability to choose) is also sometimes fully readdressed to 
medicine.  

The MCA demands to assess cognitive abilities to understand, retain, use 
and weigh information. The assessments of these abilities is usually provided 
by healthcare professionals, including for judicial proceedings. In the courts, 
the judges mostly rely on the conclusions of medical experts concerning the 
presence of cognitive abilities. The review of the scientific methods, provided 
in Chapter 2, does not allow for stating that medicine as a science deals with 
the question of whether a specific person can understand, retain, use, or weigh 
information. It seems that in the English legal system there is an assumption 
that medical experts have a more accurate knowledge as to cognitive abilities 
                               
1128 Patients recognised as being incapable of litigating are not considered to be a party to the 
proceedings, only as a party. If a patient does not possess litigation, capacity for further 
litigation may only take place if a so-called litigation friend has been appointed. The litigation 
friend may instruct a solicitor or act in the interests of the person. A patient’s consent for the 
appointment of a litigation friend is not required. The litigation friend has the right to admit the 
truth of the case in general or in some parts of the case. If all parties and the court agree about 
the truth of evidence about incapacity, a patient may be declared to be incapable of deciding 
regarding medical treatment and the court will move to investigate the best interests. Court of 
Protection Rules 2017 Part 1, para. 1.2; Part 5, para. 5.2. 
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than other actors, including the courts themselves. In some cases, this 
assumption may be explained by the fact that physicians spend more time with 
patients than the judiciary. On the other hand, the opinion of medical experts 
seems to be valued more than other actors who know a patient well. It may be 
that the legal system assumes that medical experts can identify the mentioned 
cognitive abilities on the basis of professional medical knowledge. Due to this, 
in English capacity assessments, other criteria, such as having insights, 
rationality and logic (as a part of the use and weigh test) have a substantial 
role in determining whether a patient has mental capacity, even though they 
are not laid down in the MCA. If there is a legal assumption concerning expert 
knowledge in medicine for determining the above mentioned abilities, it does 
not correspond to the issues that medicine actually deals with.  

It was also identified that the question of causal connection is mostly 
readdressed to medicine. In section 2.3.1 it was explained that for studying the 
function of the mind, medical sciences usually analyse relations in a group. 
Methods existing in modern science can normally provide information about 
the strength (frequency) of the relation between having mental disorders and 
exhibiting certain behavioural (abilities), but they do not answer whether any 
correlation is causal. The information obtained as a result of analysing 
relations in a group concern statistically the average member of a group, but 
not the relationship of cause and effect for a concrete individual. Furthermore, 
it was indicated that a number of causal relations between what a person has 
decided, and internal and external factors, exist. Due to the methods existing 
for analysis of the relations in decision-making, it is not possible to accurately 
identify what the primary cause of reduced decision-making abilities is. The 
currently existing methods of research can normally provide information that 
a disorder “relates to” certain inability.1129 English law, however, requires 
proving that the patient’s diagnosis is the effective or primary cause for any 
reduced cognitive inabilities of the individual patient.1130 As indicated above, 
the existing methods cannot answer the legal question posed. However, the 
standards of proof and methods of arriving at conclusions by experts remain 
rarely analysed in the legal practice.  

In the MCA assessment, only cognitive abilities, in particular, 
understanding, remembering, rationality and logic (as a part of the use and 
weigh test), as well as indirectly, the patient’s eloquence in justifying choices 
are in play in the assessment of abilities to make a choice. The assumption of 
the sciences is that the process of making decisions involves a number of 
factors, and the role of cognition is not greater than the role of other factors. 
In fact in section 2.3.3 it was indicated that the modern the sciences consider 
that emotions have the driving role in decision-making. If the decision of a 
human is not mathematically logical, it is not an impermissible deviation, but 

                               
1129 Cf. PC & Anor v City of York Council [2013] EWCA Civ 478, para. 58. 
1130 PB, Re [2014] EWCOP 14, paras 84 and 107. 
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rather that of average human behaviour. From the perspectives of the sciences, 
decisions are either made, or have not been made. The underlying assumption 
of English law is different: it requires rationality and logic in order to preserve 
the capacity to act. Thus it is possible to state that the assumptions of the 
English legal system differ from the scientific conclusions discussed above. 
English law is thus inconsistent with scientific knowledge as to the chosen 
criteria for incapacity.  

As opposed to the MCA, within the inherent jurisdiction concept, all the 
factors that may impede decision-making are not defined. The fact that many 
factors influence decision-making is in line with the conclusions made in 
Chapter 2 of the thesis. However, it is unclear how capacity assessors can 
reach an accurate decision when neither science nor the domestic law are 
straightforward about which factors affect legal capacity to an acceptable 
degree, and which do not. Selecting cognitive criteria and stating that a person 
cannot decide because of such factors may lead to inconsistency. 

In this section, several areas where the law might be inconsistent with 
scientific knowledge were identified. The question that should be posed is 
whether the identified (and possible) inconsistencies are problematic. English 
law readdresses and uses medical expertise to answer the question that the law 
is interested in, but the result might represent a significant distortion of the 
message from the medical sciences. The MCA test seems to disregard the 
natural processes of making a decision. Capacity evaluations in the MCA 
attempt to create their own normative system as to how a patient should make 
decisions. The problem is that this system may work for some, but has very 
little to do with existing scientific knowledge about the decision-making 
process. It is questionable whether the fragmented information from the 
medical sciences should be used in law for the exclusion of persons with 
divergent cognitive abilities. The answer to this question depends on the 
adopted standards of proof within the concrete legal systems and other limits 
of the legislative powers. In the next section, the limits of the legislative 
powers established by the UN and the CoE treaties will be summarised.  

4.9.4.5 Compliance with human rights standards of the English criteria 
for capacity assessment 
In this section the criteria established by the English legal order for capacity 
assessment will be evaluated based on their compliance with the UN and the 
CoE human rights law (task II.6).  

In section 4.9.3.3 it was summarised that the criteria of understanding, 
using and weighing may be interpreted in various ways. For instance, the 
criterion of understanding can be interpreted as the ability to articulate 
conceptually, as procedural knowledge, and as propositional knowledge, and 
so on. In some case, healthcare professionals assess the general abilities of 
patients prior to assessing decision-specific abilities. The information that is 
considered to be relevant for making somatic healthcare decisions depends on 
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what a concrete assessor considers to be relevant for making a healthcare 
decision. The use and weigh criterion is also dependent on the assessor’s 
perception of how exactly using and weighing should be done, what choices 
are outrageous deviances from logic, and which are not. Depending on the 
individual perception of the assessor, it may only be required to articulate how 
the balancing process should be conducted and what choices were made. In 
other cases, the assessors were additionally required to show a real ability to 
implement the choices in reality. The test in some cases necessitates 
persuasion that the choices are rational and disclose personal reasons for 
making such choices. The legal system is not transparent with regard to all the 
values that are permissible and may be criticised for inconsistency in the 
choice of values. The question as to how the choices due to the particular 
disorder are separated from the choices due to other reasons has not been 
straightforwardly and consistently addressed in law. Absence of agreement 
concerning the required level of performance can lead to ambiguities of 
interpretation and differences in the application of the test to various patients. 
This means that the patient’s right to privacy may be transgressed due to an 
absence of foreseeability and possible arbitrariness of the assessments.  

The requirements of understanding and using and weighing may 
presuppose that a patient is indirectly required to disclose his or her religious 
beliefs. Article 9 ECHR entails that interference with freedom of religion takes 
place only if it is prescribed by law. Authorisation of assessors to interfere 
with the negative freedom of religion (the right not to disclose one’s religious 
convictions), has no legal basis, and therefore, requests to explain one’s own 
religious convictions or justify the choices made might violate Article 9 
ECHR. 

Previously it was also identified that under inherent jurisdiction, certain 
decisions may be recognised as being invalid. This may be the case when the 
MCA is not applicable due to some reason, or when a person is under undue 
influence. However, inherent jurisdiction may allow for recognising decisions 
to be invalid due to other reasons. The exact substance of the criteria for 
assessment under the inherent jurisdiction concept is not determined. As 
mentioned previously, the right to privacy urges making the incapacity 
legislation foreseeable for patients. So far there have not been any decisions 
of the human rights treaty bodies that discuss the invalidity of decisions based 
on the exercise of inherent jurisdiction powers. It is hard to draw any grounded 
conclusions as to how the issue will be viewed from the human rights law 
perspective as this will depend on the (unexpectedness) of a specific 
requirement posed by the judiciary. The view of the judiciary on inherent 
jurisdiction should also be assessed from the perspective of current scientific 
knowledge about decision-making 

The requirements to understand, retain, use and weigh are predominantly 
imposed in relation to persons with mental disabilities. This raises concerns 
about discrimination from an international human rights law perspective. In 
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addition, in section 4.5 it was shown that imposed criteria for capacity 
assessment indirectly changed the patient’s legal standing. For instance, in 
some cases a patient is required to believe that undergoing a medical 
procedure is beneficial for him or her. Those patients who undergo capacity 
assessments are also de facto unable to refuse receiving medical information, 
as opposed to others. As indicated earlier in Chapter 3, the protection of 
discrimination of persons with disabilities is handled differently by treaty 
bodies. The CRPD Committee considered that assessment of capacity with the 
aim of protection from the consequences of one’s own choice was 
impermissible. According to the CRPD Committee the laws that allow the 
exclusion of patients from decision-making based on their abilities should be 
abolished. The CRPD Committee will therefore not accept evidence from 
practice concerning reduced decision-making abilities as a justification for 
exclusion. Such interpretation is in accord with the object and purpose of the 
CRPD, and is also consistent with the scientific knowledge about decision-
making. The ECtHR considers that capacity assessments have a legitimate 
aim. Capacity assessments are rather regarded as a means of individualising 
treatment, and evidence from medical experts is considered to be necessary to 
fulfil the test. The ECtHR case law does not impose any standard of proof 
concerning any medical evidence obtained. English law abides by the ECtHR 
reasoning about non-discrimination. Imposing the cognitive threshold is seen 
as a legitimate means to protect the right to privacy and the right to life. The 
English approach is not compliant with the CRPD standard, but is likely to be 
found compliant with the ECHR non-discrimination standards. Inconsistency 
of English law with scientific knowledge will thus become problematic in 
cases where the English legal system attempts to abide by the CRPD standard, 
or where the ECtHR imposes additional requirements as to the quality of 
medical expertise (or where the ECtHR changes its approach as to legitimate 
aim).  

In section 3.4 it was shown that the UN international human rights law 
imposes a number of positive obligations, such as protection from undue 
influence or providing support in exercising legal capacity. As summarised in 
section 4.9.4.3 English law under inherent jurisdiction provides certain 
protections from undue influence. It seems English judges usually identify as 
undue influence in healthcare if the following criteria are met:  

• Vulnerable health and difficult social conditions;  
• The choice of patients after the influence of close ones was 

inconsistent with previously stated decisions;  
• The relationships between patients and another person were 

dysfunctional: fear, threats, aggression, or where manipulation 
occurred.  
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The third element of the concept of undue influence is rather similar to the 
CRPD Committee’s definition of undue influence.1131 According to the 
Committee, if relations include “signs of fear, aggression, threat, deception, 
or manipulation” it is sufficient to qualify them as undue influence.1132 As 
such, the Committee’s definition is broader. The definition of undue influence 
within the English jurisdiction may make it problematic for persons with 
disabilities to change their decisions. So far, it is unclear whether an abrupt 
change of decision without signs of criterion 3 will be problematic in the 
English legal system. Criteria 1 and 2 may create disadvantageous situations 
for persons with disabilities and result in denying them the opportunity of 
changing their opinions or consulting their close ones. Though it is 
understandable that the quality of interaction in a private relationship is 
difficult to foresee, it is the quality of interaction and not the change of the 
wishes that international law demands us to focus on. 

In English law, support is conceptualised as any measures, including that 
provided with coercion. The analysis in section 3.4.1.4 indicates that the 
approach of English law is problematic from the perspective of international 
human rights. The CRPD conceptualisation of support excludes coercion and 
requires respecting other rights of those persons with disabilities. Denial of 
capacity does not correspond to requirements of Article 12 CRPD. The 
supportive measures provided as a result of denial of capacity can still be 
viewed as a violation of the CRPD provisions.  

The discussion about the criteria for capacity assessment indicates that they 
are likely to raise concerns about violation of the right to privacy due to an 
absence of foreseeability. The English capacity assessment system is also 
problematic due to the denial of the right to legal capacity based on disability. 
The UN treaty bodies should criticise the English legal system for not 
fulfilling its obligations to refrain from discrimination and grant enjoyment of 
capacity to persons with disabilities on an equal basis with others. However, 
the CoE, and in particular the ECtHR, are unlikely to consider that English 
law violates freedom from discrimination due to established criteria for 
capacity assessment.  

4.9.5 Goal of capacity assessment 
Tasks II.1 and II.8 of the thesis requires identifying the goal of capacity 
assessment procedures and evaluating whether the national criteria for 
capacity assessment corresponds to the legal goal of assessment. In section 
2.2.2 it was argued that capacity assessments have the legal goal of checking 

                               
1131 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
1132 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
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whether a patient has the abilities to make a choice and what to do with one’s 
own body. The study of English law allows for stating that capacity 
assessments strive to fulfil the same goal.1133 In England, it is the law that 
defines what choice means, but the definition of choice has not been 
established explicitly. The law establishes certain broad sets of parameters that 
are supposed to confirm whether a patient can choose, but medicine is often 
expected to aid in answering whether or not those parameters are met. 
Medicine is also often expected to provide an overall answer as to whether a 
patient is able to decide (choose). There are three sets of criteria for 
assessments of ability to make a somatic healthcare choice, broadly 
established by law. First, for patients who meet the diagnostic threshold (has 
an impairment of, or a disturbance in the functioning of, the mind or brain), 
decisions are valid if information was disclosed, there was no undue influence, 
and the patient could demonstrate abilities to understand, retain, use, weight 
and communicate decisions. Such patients cannot refuse receiving medical 
information, and the decisions to empower others to decide on the patient’s 
behalf are often not accepted. Secondly, if a patient is a vulnerable adult, the 
list of parameters of what constitutes valid choice may not be limited to the 
above mentioned, but can expand. The exact substance of abilities for 
assessment is unclear. Thirdly, if a patient neither meets the diagnostic 
threshold, nor is a vulnerable adult, the valid decision is any decision that a 
patient makes. In such cases, a patient may refuse receiving medical 
information concerning treatment, or empower a third person to make a 
decision for him or her. If it is disputed that a patient did not have a choice, 
the courts may assess the quality of service provided by the healthcare 
provider/personnel (information disclosure), rather than the patient’s abilities.  

In section 2.2.2, I suggested using a framework from pedagogics as an aid 
to reflect on whether the legal order has achieved certain purposes. The 
framework emphasises the following statements, which were considered 
reasonable in section 2.2.2:  

A. To fulfil the goal via assessment, one needs to be clear what abilities 
must be demonstrated. The question posed for assessment should be 
in line with the goal of assessment.  
B. One needs to confirm that measures were taken to ensure that the 
patient can answer the questions posed for the assessment. These 
measures should also correspond to the goal of choosing what to do 
with one’s own body.  

The framework thus emphasises that three components – goal, assessment, 
and positive actions – should be aligned with one another (see also figure 1). 
The framework allows for identifying certain problems with achieving the 
goal of valid consent through assessment. Step A of the framework requires 
                               
1133 See especially section 4.2. 
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asking what abilities need to be demonstrated. In English law there are three 
different sets of assessment (for those who meet diagnostic threshold, for 
vulnerable adults of undetermined abilities, and comprehension of the 
communicated decisions for other patients). Thus the a problem of coherency 
between the assessment and identification of the goal arises: the goal seems to 
be the same (having a choice of what to do with one’s own body), but the 
abilities that need to be demonstrated are different. The patients of different 
groups are given tests of various difficulties in order to confirm that they can 
achieve the same abilities. It appears that the English legal system needs to 
identify what exactly the legal system wants to see as a choice, and reconsider 
what it is that the patient needs to prove in order to demonstrate that she or he 
can choose. 

I also claimed that it is very important to be clear about what is relevant for 
capacity assessment. Within inherent jurisdiction the substance of abilities is 
not at all defined. It is unclear how capacity assessors can reach an accurate 
and valid decision when neither science nor the domestic law are 
straightforward about which factors affect the legal capacity to an acceptable 
degree, and which do not. In the MCA, and subsequent practice, the substance 
of requirements of understanding, using and weighing, is blurred, which may 
lead to various interpretations of the required level of performance. The 
analysis in section 4.5 showed that while the cognitive threshold was intended 
to provide information about the cognitive and objective abilities of a patient, 
this has not been – and is unlikely to be – achieved. The cognitive threshold 
is foremost the result of subjective interpretation of the assessor of what 
certain abilities are. The test cannot be expected to provide information free 
from the assessors’ values. Assessment of capacity primarily depends on the 
quality of interaction between the assessor and the patient, as well as the 
ability to articulate and persuade the assessor. It is doubtful that the mentioned 
quality of interaction between assessor and patient, and the de facto request 
for the patient’s persuasive articulation, answers the question of whether the 
patient can decide. It answers more the questions about the persuasive skills 
of patients and the quality of relations between patients and assessors. 

Step B demands taking measures to ensure that the patient can answer the 
questions posed for the assessment. In English law the learning activity prior 
to assessment is to disclose information to a patient. The abilities that patients 
need to demonstrate are different. Patients who meet the diagnostic threshold 
are supposed to demonstrate understanding, retention, using and weighing. 
Disclosing information as the learning activity can train some forms of 
understanding. For instance, it might be reasonable to expect that a patient can 
recall, paraphrase or summarise the information provided. Presentation of 
information, educational background of a patient, or problems with memory 
might indicate that other learning activities are essential before a patient can 
reach such goals. Whether the abilities to use and weigh are trained by 
disclosing information, is questionable. The ability to use and weigh 
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presupposes that patients should use and weigh information rather than repeat 
the information provided by healthcare staff. But disclosure of information 
does not train critical thinking or using information by a patient. Taking into 
account existing learning activities, it seems that the expectations of the legal 
system from patients are unreasonable. 

It is therefore doubtful that capacity assessment procedures can answer the 
question of whether a patient is able to decide on somatic treatment. 
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Chapter 5 Assessment of capacity to make 
healthcare decisions within Russian law 

5.1 Introducing the Russian legal system 
5.1.1 Introductory remarks about the design of the chapter 
In this chapter the research questions posed in section 1.1 are investigated as 
to the Russian legal order. The Chapter follows approximately the same 
structure as the Chapter on English law. In the beginning (section 5.1) the 
hierarchy and relevance of the legal sources is explained. I also clarify how 
the judicial and healthcare systems are organised. In section 5.2, the Civil 
Code conceptualisation of capacity to act is studied. The study shall contribute 
to answering the question when the obligation to assess capacity in somatic 
care arises (task I.3). In section 5.3 the requirements for valid consent to – or 
refusal of – treatment are examined. In section 5.4 the question when the rules 
for somatic care are not relevant, and compulsory mental interventions shall 
be provided is studied (task I.2). In sections 5.5 through to 5.8 the stages and 
applicable criteria for invalidation of healthcare decisions in somatic care (task 
II.4) are analysed. In section 5.9 I investigate when the obligation to assess 
capacity in somatic care arises (task I.3). The legal classification of capacity 
assessment procedures and the legal relevance of refusal or absence of consent 
to them (tasks I.4, and I.5) are also studied. In section 5.9 it is also explained 
who decides on whether the criteria for incapacitation are fulfilled (task II.5). 
In section 5.10 I evaluate whether starting capacity assessment procedures on 
persons with disabilities is discriminatory in Russian law (task I.6). In section 
5.11 the findings are synthesised. The evaluation of the legal order based on 
the standards chosen is conducted in section 5.11 (tasks I.8, I.11 and II.6-8).  

In this chapter references to case practice for illustration of problems with 
formulations of legal rules are provided.1134 From the information available to 
me, it was not possible to find the cases concerning assessment of the ability 

                               
1134 The majority of the cases analysed in this dissertation were received from archives of the 
advocate group Onegin (advocates Bartenev and Zinovieva). From the case practice of this 
advocate group I have selected twenty-four cases on somatic and psychiatric care. The vast 
majority of the cases (10) were handled in St. Petersburg. Other cases were adjudicated in 
Pskov, Murmansk, Tver, Kazan, Samara oblasts, and Khabarovsk Kraj. Therefore, the 
geographical location of the cases is rather scattered and does not encompass all the areas of 
the country. 
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to make healthcare decisions.1135 One of the reasons for this is that the 
provision authorising capacity assessment in healthcare is relatively new. It is 
also unclear whether complaints about the results of capacity assessments are 
justiciable. As will be explained in section 5.1.2, decisions of the courts do 
not have the same relevance as within the English system, and can rarely be 
considered as sources of law (the exceptions are studied in section 5.1.2).1136 
The names of participants or other identifying features of the cases shall not 
be used in this study unless the names are a part of an officially published title.  

5.1.2 Legal sources 
The Russian Federation (alternatively referred to as Russia) consists of 
constituent entities – so-called subjects of the federation – with various 
statuses. Russia has sovereign jurisdiction over all the subjects; a principle of 
a state’s integrity is the crucial constitutional legal principle.1137 The subjects 
of the federation have their own competences and may issue their own laws, 
constitutions, or statutes. However, the issues of capacity assessments in 
healthcare lie within the domain of civil and civil procedural law and belong 
to the exclusive competence of the Russian Federation.1138 Due to this, the 
legal system of Russia is further analysed as an indivisible jurisdiction. 

                               
1135 My intention with the examples is accordingly not to provide an all-embracing study of 
legal practice. For the purpose of illustration, the archives of the advocate group mentioned 
earlier, as well as databases (such as http://sudact.ru/, https://rospravosudie.com/, 
http://судебныерешения.рф/, Garant, ConsultantPlus) are used. 
1136 As it stands, there is no official database where all the decisions of the courts of Russia are 
published. Moreover, according to Section 15 Federal Act on Providing Access to Information 
about the Courts of Russia, it is prohibited to publish decisions that concern limitation of the 
capacity to act, full incapacitation, or placing a patient in a psychiatric ward on the internet. 
However, there are privately run databases, such as http://sudact.ru/, 
https://rospravosudie.com/, http://судебныерешения.рф/ where some decisions are available 
despite this prohibition. In order to receive access to a case from the court archives one needs 
know its exact requisites. Visiting the archives of the courts in all the regions of Russia would 
not be feasible. Федеральный закон РФ “Об обеспечении доступа к информации о 
деятельности судов в Российской Федерации” от 22 декабря 2008 года № 262-ФЗ [Federal 
Act of the Russian Federation on Providing Access to Information about the Courts of Russia 
2008]; Постановление Пленума Верховного Суда Российской Федерации от 13 декабря 
2012 года № 35 “Об открытости и гласности судопроизводства и о доступе к информации 
о деятельности судов” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 13 December 2012 No. 35 “About Openness and Transparency of the Proceedings 
and Access to Information about the Courts”]. 
1137 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Articles 67–68. 
1138 The subjects of the federation and Russia as a state have joint competence in protecting the 
rights of a person, coordination of healthcare issues, administrative and administrative 
procedural law. Thus, for instance, some standardized forms of consent to medical procedure 
may be issued under the joint competence. However, the main issues analysed in this chapter, 
namely, criteria and permissibility of starting the procedure for capacity assessments in 
healthcare, belong to the exclusive competence of the Russian Federation. Конституция 
Российской Федерации от 12 декабря 1993 года [Constitution of the Russian Federation 
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To characterise the system of legal sources in Russia it is important to 
define their hierarchy.1139 The Constitution of the Russian Federation is the 
highest source. It is followed by international treaties, thereafter the federal 
acts, constitutions of the subjects of federation, statutes of the subjects of 
federation, administrative acts (normative and individual acts). 

The Constitution of the Russian Federation has supreme legal force over 
all other acts and includes the rules enshrined in the Constitution that have 
direct effect.1140 This means that provisions of the Constitution are directly 
applicable (in particular, by courts) if the provisions do not require further 
regulations. If legal acts contradict the Constitution, the Constitution 
prevails.1141 The Russian Constitution is a drittwirkung type of document: it 
regulates relations not only between public authorities, but also between 
private individuals. All citizens, authorities, and other legal entities are 
obliged to comply with the Constitution.1142 

In this chapter the decisions of the Constitutional Court concerning legal 
capacity will be studied.1143 What power do these decisions have? The 
Constitutional Court may decide whether a specific legislative act is 

                               
1993] Article 72(б), (ж) and (к). For a more detailed explanation why capacity to make 
healthcare decisions is considered to fall within civil law domain, see section 5.2 and 5.3.1. See 
also e.g. Стеценко, С Г, et al., Медицинское право. Учебник для юридических и 
медицинских ВУЗов. 
1139 Russian and Soviet legal doctrine traditionally distinguish between the notions of sources 
and forms of laws, which are interrelated but do not coincide. Legal scholars draw distinction 
between material (needs of persons, socio-economic relationships, and so on), supersensual 
(doctrines and legal culture) and legal sources of law (forms of law, such as statutes). For the 
purposes of comparison, I shall refer to the legal sources of law or forms of law as to the sources 
of law. Иванников, И А, Теория государства и права, p. 82; Матузов, Н И, and Малько, А 
В, (eds), Теория государства и права: Учебник, p. 375. 
1140 Direct effect means that the rules enshrined in the Constitution are directly applicable, a 
person may demand fulfilling the rights in the courts. Moreover, in accordance with Article 18 
of the Constitution rights and freedoms layd down in the Constitution are also directly 
applicable. Конституция Российской Федерации от 12 декабря 1993 года [Constitution of 
the Russian Federation 1993] Articles 15 and 18. Note also, the Constitution was amended a 
number of times.  
1141 Постановление Пленума Верховного Суда РФ от 31 октября 1995 года №8 “О 
некоторых вопросах применения судами Конституции Российской Федерации при 
осуществлении правосудия” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 31 October 1995 No. 8 “On Some Issues of Application of the Constitution of the 
Russian Federation during Adjudication”]. The courts of general jurisdiction find out that 
legislation is inconsistent with the Constitution or federal constitutional acts they may issue a 
decision (postanovlenie or chastnoe opredelenie, постановление или частное определение) 
in order to warn the authority about its non-conformity with the legislation that has a higher 
legal force. This corresponds with the principle of separation of powers laid down in the 
Constitution. 
1142 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Article 15.2. 
1143 Traditionally, the place of the decisions of the Constitutional Court in the hierarchy of the 
sources of law is not discussed. In keeping with this traditional approach, I have not stated in 
the beginning of this section which place the decisions of the court occupy in the hierarchy. 



 329

constitutional.1144 If the Court decides that a legislative act is unconstitutional, 
the legal force of the act ceases to exist.1145 Decisions of the Constitutional 
Court have a mandatory force on the territory of Russia.1146 However, legal 
scholars acknowledge that decisions of the Court are sometimes disregarded 
or interpreted incorrectly in practice of the courts and authorities.1147 In 
sections 5.2 and 5.4 the problems of partial execution of decisions of the 
Constitutional Court will become especially visible. 

As was shown in Chapter 3, international human rights law establishes 
certain standards concerning the capacity assessment procedures. Russia has 
ratified the majority of the treaties studied in Chapter 3 (see table 1).1148 The 
place of international law in the Russian hierarchy is debatable. In accordance 
with Article 15.4 Constitution, the international treaties of the Russian 
Federation prevail over domestic statutes.1149 Article 15.4 Constitution does 
not differentiate between the status of the ECHR and other ratified 
international treaties (for instance, the CRPD). The ratified UN and the CoE 
treaties have identical status in accordance with the Russian Constitution.1150 
                               
1144 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Article 25. 
1145 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Article 125 (6); Постановление Конституционного Суда РФ от 
16 июня 1998 года № 19-П “По делу о толковании отдельных положений статей 125, 126 
и 127 Конституции Российской Федерации” [Judgment of the Constitutional Court of the 
Russian Federation of 16 June 1998 No. 19-П “In Case of the Interpretation of Certain 
Provisions of Articles 125, 126 and 127 of the Constitution of the Russian Federation”] p. 4. 
Russian legislation established different kinds of act invalidity. An act may cease its legal force 
(утратить силу), for example, if the Constitutional Court decides this is appropriate. An act 
may be also inapplicable (не подлежит применению), for instance, if a court of the general 
jurisdiction rules that administrative or other acts contradict the Constitution. Abolition of the 
act is usually possible by the organ that enacted the act or within the same branch of power (for 
example, the President may abolish acts of the executive branch of powers if they contradict 
the Constitution or federal acts). 
1146 Федеральный конституционный закон РФ “О Конституционном Суде Российской 
Федерации” от 21 июля 1994 № 1-ФКЗ [Federal Constitutional Act of the Russian Federation 
on the Constitutional Court of Russia 1994] Article 6. 
1147 See e.g. Абреков, А А, Исполнение решений Конституционного суда в свете новой 
редакции Федерального Конституционного Закона “О Конституционном суде 
Российской Федерации”, p. 106; Петров, А А, Свойство обязательности решений 
Конституционного Суда Российской Федерации, pp. 56–60. 
1148 However, Russia seldomly provides consent to additional mechanisms of complaints (see 
table 1). This may indicate hesitation to accept the interpretation of the treaty bodies. 
1149 In order for an international treaty to become a treaty of the Russian Federation a special 
procedure, foreseen in the International Treaties of the Russian Federation Act 1995, must take 
place. This procedure may involve ratifying the treaty or consenting to application of the treaty 
in other forms. Федеральный закон РФ “О международных договорах Российской 
Федерации” от 15 июля 1995 № 101-ФЗ [Federal Act of the Russian Federation on 
International Treaties of the Russian Federation 1995]. 
1150 This status is different compared to the other national systems studied in the thesis. 
However, the identical status of the ECHR and other treaties does not mean that the legal force 
of the decisions from the treaty bodies is the same (cf. ECtHR judgment and the CRPD 
Committee concluding observations). Yet, in 2017, the Supreme Court explicitly stated that the 
views of the CEDAW Committee have a binding force in Russia. Since the courts of lower 
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However, Article 15.4 does not specify whether the international treaties stand 
higher or lower than the Constitution in hierarchy. Due to this, the value of the 
international treaties and their interpretation by human rights treaty bodies is 
discussed vehemently.1151 The “dialogues” between the Constitutional Court 
and the ECtHR have reinforced the debate.1152 In a landmark case of 2015 the 
                               
instances did not interpret the CEDAW appropriately, the revision of judgements of courts of 
lower instances shall take place due to the adopted views of the CEDAW Committee. 
Определение Верховного Суда Российской Федерации от 24 июля 2017 года №46-КГ 17-
24 [Decision of the Supreme Court of the Russian Federation of 25 July 2017 2010 No. 46-KG 
17-24]. 
1151 A Chief Justice of Constitutional Court, Zorkin, has been particularly critical towards 
shaping the role of the decisions of the ECtHR, as they infringe the sovereignty of Russia. See 
Зорькин, B Д, Предел уступчивости, Российская газета 2010. Concerning the cases that 
were debated in Russia, Jonsson Cornell argues that the Constitutional Court had a possibility 
to develop and apply methods of constitutional interpretation to achieve coherent interpretation 
with both the ECHR and the Constitution. Jonsson Cornell, A, In Search for a Theory of 
Constitutional Interpretation in Congruence with European Human Rights Law, Working Paper 
2014:2 Uppsala University, Faculty of Law 2014; see also Кузнецова, O А, Место 
общепризнанных принципов и норм международного права в системе источников 
российского гражданского права, p. 37. 
1152 Определение Конституционного Суда РФ от 15 января 2009 года №187-О-О/2009 “Об 
отказе в принятии к рассмотрению жалоб гражданина Маркина Константина 
Александровича на нарушение его конституционных прав положениями статей 13 и 15 
Федерального закона “О государственных пособиях гражданам, имеющим детей”, статей 
10 и 11 Федерального закона “О статусе военнослужащих”, статьи 32 Положения о 
порядке прохождения военной службы и пунктов 35 и 44 Положения о назначении и 
выплате государственных пособий гражданам, имеющим детей” [Decision of the 
Constitutional Court of the Russian Federation of 15 January 2009 No. 187-О-О/2009 “About 
the Refusal to Accept the Complaint of Citizen Konstantin Aleksandrovich Markin concerning 
Violation of his Constitutional Rights by Provisions of Sections 13 and 15 of the Federal Act 
on Benefits to Citizens with Children, Sections 10 and 11 of the Federal Act on the Status of 
Military Servants, Section 32 of the Regulations on Military Service and Paras 35 and 44 of the 
Regulation on the Allocation and Payment of Government Benefits to Citizens with Children”]; 
Постановление Конституционного Суда РФ от 6 декабря 2013 года № 27-П/2013 “По 
делу о проверке конституционности положений статьи 11 и пунктов 3 и 4 части 
четвертой статьи 392 Гражданского процессуального кодекса Российской Федерации в 
связи с запросом президиума Ленинградского окружного военного суда” [Judgment of the 
Constitutional Court of the Russian Federation of 6 December 2013 No. 27-П/2013 “On the 
Constitutionality of the Provisions of Section 11, paras 3 and 4 of Section 392.4 of the Civil 
Procedural Code of the Russian Federation in Connection with the Request of the Presidium of 
the Leningrad Military District Court”]; ECtHR, Konstantin Markin v. Russia, application 
number 30078/06, Judgment of 22 March 2012; Определение Конституционного Суда РФ 
от 27 мая 2004 года №177-О/2004 “Об отказе в принятии к рассмотрению жалобы 
гражданина Гладкова Владимира Михайловича на нарушение его конституционных прав 
статьей 32 (часть 3) Конституции Российской Федерации” [Decision of the Constitutional 
Court of the Russian Federation of 27 May 2004 No. 177-O/2004 “On Refusal to Accept the 
Complaint of Citizen Gladkov Vladimir Mihailovich about Violation of His Constitutional 
Rights by Section 32.2 of the Constitution of the Russian Federation”]; ECtHR, Anchugov and 
Gladkov v. Russia, application numbers 11157/04 and 15162/05, Judgment of 4 July 2013; see 
also Определение Конституционного Суда РФ от 27 мая 2004 года №177-О/2004 “Об 
отказе в принятии к рассмотрению жалобы гражданина Гладкова Владимира 
Михайловича на нарушение его конституционных прав статьей 32 (часть 3) Конституции 
Российской Федерации” [Decision of the Constitutional Court of the Russian Federation of 
27 May 2004 No. 177-O/2004 “On Refusal to Accept the Complaint of Citizen Gladkov 
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Court decided that the Constitution and its interpretation by the Constitutional 
Court have superior force compared to the provisions of international treaties 
and decisions of the ECtHR. In this case the Constitutional Court focused on 
the application of the ECHR; however, the reasoning is unlikely to be different 
for other treaties. The Court considered that Russia shall waive compliance 
with the ECHR if the compliance leads to violation of the Constitution. The 
Constitutional Court, as the official interpreter of the Constitution, may decide 
whether a concrete interpretation of a treaty by an international treaty body 
violates the Constitution and shall be executed on the territory of Russia.1153 
Therefore, the Constitution and its subsequent interpretation have a higher 

                               
Vladimir Mihailovich about Violation of His Constitutional Rights by Section 32.2 of the 
Constitution of the Russian Federation”]; Определение Конституционного Суда РФ от 24 
октября 2013 года №1718-О/2013 “Oб отказе в принятии к рассмотрению жалобы 
гражданина Алексеева Николая Александровича на нарушение его конституционных 
прав статьей 71 Закона Санкт-Петербурга “Об административных правонарушениях в 
Санкт-Петербурге” [Decision of the Constitutional Court of the Russian Federation of 24 
October 2013 Nо. 1718-O/2013 “About Refusal to Accept the Complaint of Citizen Alexeyev 
Nikolai Alexandrovich concerning Violation of His Constitutional Rights by Section 71 of the 
Act of St. Petersburg on Administrative Offences in St. Petersburg”]; ECtHR, Alekseyev v. 
Russia, application numbers 4916/07, 25924/08 and 14599/09, Judgment of 21 October 2010. 
1153 Постановление Конституционного Суда РФ от 14 июля 2015 года №21-П “По делу о 
проверке конституционности положений статьи 1 Федерального закона “О ратификации 
Конвенции о защите прав человека и основных свобод и Протоколов к ней”, пунктов 1 и 
2 статьи 32 Федерального закона “О международных договорах Российской Федерации”, 
частей первой и четвертой статьи 11, пункта 4 части четвертой статьи 392 Гражданского 
процессуального кодекса Российской Федерации, частей 1 и 4 статьи 13, пункта 4 части 
3 статьи 311 Арбитражного процессуального кодекса Российской Федерации, частей 1 и 
4 статьи 15, пункта 4 части 1 статьи 350 Кодекса административного судопроизводства 
Российской Федерации и пункта 2 части четвертой статьи 413 Уголовно-
процессуального кодекса Российской Федерации в связи с запросом группы депутатов 
Государственной Думы” [Judgment of the Constitutional Court of the Russian Federation of 
14 July 2015 No. 21-П “In the Case on the Constitutionality of Provisions of Section 1 of the 
Federal Act on the Ratification of the Convention for the Protection of Human Rights and 
Fundamental Freedoms and its Protocols, Paras 1 and 2 of Section 32 of the Federal Act On the 
Russian Federation's International Treaties, Parts 1 and 4 Section 11, Para. 4 of Section 392.4 
of the Civil Procedure Code of the Russian Federation, Parts 1 and 4 of Section 13, Para. 4 of 
Section 311.3 of the Arbitration Procedure Code of the Russian Federation, Parts 1 and 4 of 
Section 15, Para. 4 of Section 350.1 of Code of Administrative Justice the Russian Federation 
and Para. 2 Section 413.4 of the Criminal Procedure Code of the Russian Federation in 
Connection with the Request of the State Duma Deputies Group”]. 
For the first time, the Constitutional Court made the decision to waive the execution of the 
judgement in the case of Anchugov and Gladkov, mentioned earlier in this footnote. 
Постановление Конституционного Суда от 19 апреля 2016 года № 12-П “По делу о 
разрешении вопроса о возможности исполнения в соответствии с Конституцией 
Российской Федерации постановления Европейского Суда по правам человека от 4 июля 
2013 года по делу Анчугов и Гладков против России в связи с запросом Министерства 
юстиции Российской Федерации” [Judgment of the Constitutional Court of 19 April 2016 
No. 12-П “In the Case of Resolving the Issue of Possibility, According to the Constitution of 
the Russian Federation, the Judgment of the European Court of Human Rights of 4 July 2013 
in the Case of Anchugov and Gladkov v. Russia in Connection with the Request of the Ministry 
of Justice of the Russian Federation”]. 
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legal force within the jurisdiction compared to international treaties and their 
interpretations.1154 

According to the Supreme Court practice, only if the state consented to 
ratification of an international treaty in the form of a federal act, shall the treaty 
prevail over federal acts. If consent to a treaty was given in other forms, the 
treaty will only have a superior force over administrative acts of an authority 
(foremost, governmental ministies) that consented to the treaty.1155 In judicial 
practice, it is also sometimes considered that international treaties do not 
necessarily have a direct effect and shall be executed only if there is a special 
                               
1154 The ECHR has a significant impact on Russian legal practice. The highest courts 
acknowledge the necessity to apply the norms of the Convention and the practice of the ECtHR. 
However, Russia remains a state with a significant number of applications to the ECtHR, and 
with very high percentage of case law incompliance. Legal scholars also note that judges of 
courts of different instances are generally very poorly acquainted with the Convention and 
practice of the ECtHR, and references to the ECHR and ECtHR case law are rare in Russian 
judicial practice. One of the most obvious reasons for incompliance is that practice of the 
ECtHR is rarely translated into Russian, and, unfortunately, due to a lack of time and knowledge 
of English and French, is often not comprehended by judges of the courts of lower instances. 
Some of the non-governmental and commercial organisations also tried to create lists of the 
decisions of courts of different instances that applied norms of the Convention or ECtHR 
practice. For more information see e.g. Европейская Конвенция о защите прав человека: 
право и практика, Прецеденты российской судебной практики, Echr.ru 2016. For more 
information about the reasons why the judges are not acquainted with the norms of the ECHR 
Бурков, А Л, Рыжова, А И, and Утукина, Д И, Применение Конвенции о защите прав 
человека в судах России 2014, pp. 10–11; see also Постановление Пленума Верховного 
Суда РФ от 10 октября 2003 года № 5 “О применении судами общей юрисдикции 
общепризнанных принципов и норм международного права и международных договоров 
Российской Федерации” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 10 October 2003 No. 5 “About Application by the Courts of General Jurisdiction 
of the Universally Recognized Principles and Norms of International Law and International 
Treaties of the Russian Federation”] paras 10–15; Информационное письмо Высшего 
арбитражного суда РФ от 20 декабря 1999 № С1-7/СМП-1341 “Об основных положениях, 
применяемых Европейским судом по правам человека при защите имущественных прав 
и права на правосудие” [Information Letter of the Supreme Arbitration Court of the Russian 
Federation of 20 December 1999 No. С1-7/СМП-1341 “On the Basic Principles Applied by 
the European Court of Human Rights for Protection of Property Rights and Right to Justice”]; 
Постановления Пленума Верховного Суда РФ от 24 февраля 2005 года № 3 “О судебной 
практике по делам о защите чести и достоинства граждан, а также деловой репутации 
граждан и юридических лиц” [Decision of the Plenum of the Supreme Court of 24 February 
2005 No. 3 “On Judicial Practice in Cases on Protection of Honour and Dignity, and Business 
Reputation of Citizens and Legal Entities”] paras 1 and 9; Постановление Пленума 
Верховного Суда РФ от 19 декабря 2003 года №23 “О судебном решении” [Decision of 
the Plenum of the Supreme Court of the Russian Federation of 19 December 2003 Nо. 23 
“About a Judicial Decision”] p. 4; Бурков, А Л, Конвенция о защите прав человека в судах 
России, p. 226. 
1155 The status of such decisions will be studied later in this section. Their status may be 
debatable, but they indicate how actual practice of the application of law develops. 
Постановление Пленума Верховного Суда РФ от 10 октября 2003 года № 5 “О 
применении судами общей юрисдикции общепризнанных принципов и норм 
международного права и международных договоров Российской Федерации” [Decision 
of the Plenum of the Supreme Court of the Russian Federation of 10 October 2003 No. 5 “About 
Application by the Courts of General Jurisdiction of the Universally Recognized Principles and 
Norms of International Law and International Treaties of the Russian Federation”] p. 5. 
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act regulating how the provisions of the international law should be 
achieved.1156 Article 15.4 Constitution proclaims that not only international 
treaties of the Russian Federation, but also generally recognised principles 
and norms of international law constitute an integral part of the legislation of 
the Russian Federation.1157 The Constitution does not identify the place of the 
generally recognised principles and norms in the hierarchy of sources of law 
in the same way as it does with regard to the international treaties. According 
to the Constitution, only those principles that are ‘generally recognised’ shall 
be a part of the Russian legal system.1158 In 2005 the Plenum of the Supreme 
Court acknowledged that generally recognised principles in the meaning given 
by the Constitution is for instance, respect for human rights. The Court 
stressed that only “fundamental imperative norms of international law, 
recognised by the international community as a whole, deviation from which 
is unacceptable” shall be seen as generally recognised according to the 
Constitution.1159 In an older decision, the Supreme Court underlined that 
“international law norms that were established by covenants, conventions, and 
other documents (in particular, the UDHR, ICCPR, and the ICESCR) and 
international treaties of Russia are integral parts of the legal system of Russia 
in accordance with 15.4 of the Constitution”.1160 The interpretation of the 
Supreme Court in the older decision suggests examples of non-binding acts 
(the UDHR), as well as treaties that were not ratified by all members of the 
international community. Moreover, the Constitutional Court in its judgment 
                               
1156 Постановление суда по интеллектуальным правам от 6 сентября 2013 года по делу № 
А41-24588/2012 [Decision of the Intellectual Property Rights Court of 6 September 2013 in 
the Case No. A41-24588/2012] p. 7; see also Elmerot, Å, Defining, Regulating and Balancing 
Rights: A Constitutional Law Study of Indigenous Peoples' Rights to Land and Natural 
Resources in the Russian Federation, p. 77. 
1157 The wording is reiterated in Article 17.1 of the Constitution that requires recognition of 
human rights in Russia in accordance with “generally recognised principles and norms of 
international law”.  
1158 The Constitution is using wording generally recognised principles or obshepriznannie 
prinzhipi (общепризнанные принципы), as opposite to general principles of international law 
(общие принципы международного права). 
1159 My emphasis. Постановление Пленума Верховного Суда РФ от 10 октября 2003 года 
№ 5 “О применении судами общей юрисдикции общепризнанных принципов и норм 
международного права и международных договоров Российской Федерации” [Decision 
of the Plenum of the Supreme Court of the Russian Federation of 10 October 2003 No. 5 “About 
Application by the Courts of General Jurisdiction of the Universally Recognized Principles and 
Norms of International Law and International Treaties of the Russian Federation”] p. 1. The 
Supreme Court have not discussed the general recognised principles as a synonym to jus 
cogens. In the legal doctrine, it is debated whether the terms can be used as synonyms. For the 
overview of doctrine, see Elmerot, Å, Defining, Regulating and Balancing Rights: A 
Constitutional Law Study of Indigenous Peoples' Rights to Land and Natural Resources in the 
Russian Federation, pp. 154–155.  
1160 Постановление Пленума Верховного Суда РФ от 31 октября 1995 года №8 “О 
некоторых вопросах применения судами Конституции Российской Федерации при 
осуществлении правосудия” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 31 October 1995 No. 8 “On Some Issues of Application of the Constitution of the 
Russian Federation during Adjudication”]. 
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concerning capacity to act referred to the norms enshrined in the ECHR, the 
CRPD and the recommendations of the Parliamentary Assembly of the 
Council of Europe on the issue of containing a generally recognised principle 
of international law.1161 This makes application of the notion “generally 
recognised principle and norms of international law” blurred. It is not clear, 
for example, whether norms of the Biomedicine Convention or international 
soft law instruments have a status of generally recognised principle of 
international law in Russia. 

The next group of sources to be studied are federal acts.1162 Federal acts are 
a primary source of law, enacted by Parliament. These acts may have different 
titles, for example they can be named as fundamental laws (основы 
законодательства), codes, and federal acts. In the context of medical law 
references may be provided to the Fundamental Law on Healthcare of Citizens 
1993,1163 now superseded with the Federal Act on Fundamentals of Health 
Protection of the Citizens in the Russian Federation 2011 (hereafter the 
FHP).1164 Fundamental laws and codes are usually enacted to unify norms in a 
specific area of legislation.1165 The existence of a code or a fundamental law 
does not necessarily mean that the code or fundamental law is the only statute 
regulating a specific field. It may be debatable whether the acts attempting the 
unification of the norms in a field (codes or fundamental laws) have a superior 
force over “simple” federal acts. For instance, the Civil Code (hereafter - the 
CiC), lays down that other legislative and subordinate acts shall comply with 

                               
1161 The Constitutional Court has acknowledged the non-binding nature of the 
recommendations, but emphasised that they may contain generally recognised principles of 
international law, such as rule of law and equality. Постановление Конституционного Суда 
РФ от 27 июня 2012 года № 15-П “По делу о проверке конституционности пунктов 1 и 2 
статьи 29, пункта 2 статьи 31 и статьи 32 Гражданского Кодекса Российской Федерации 
в связи с жалобой гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the 
Russian Federation of 27 June 2012 No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 
31.2 and 32 of the Civil Code of the Russian Federation in Connection with the Complaint of 
I.B. Delova”] pp. 9–10. 
1162 As noted in the beginning of the section, the Russian legal system distinguishes between 
so-called federal constitutional acts and ordinary federal acts. The former have a higher status 
than the latter. The federal constitutional acts are enacted through special procedures (super 
majority) by Parliament. These types of acts mostly regulate organisation issues and do not 
concern issues studied in this chapter. I shall not discuss these types of sources further. The 
reference in the text to federal acts is the reference to the ordinary federal acts. The constitutions 
and statutes of the subjects of the federation shall not be discussed any further. Конституция 
Российской Федерации от 12 декабря 1993 года [Constitution of the Russian Federation 
1993] Articles 56, 65, 70, 84, 87, 88, 103, 114, 118, 128, 135 and 137. 
1163 Основы законодательства Российской Федерации об охране здоровья граждан (утв. 
ВСРФ 22.07.1993 года № 5487-1) [Fundamental Law of Russia on Healthcare of Citizens 
1993]. 
1164 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011]. 
1165 Шахрай, C M, and Клишас, A A, Конституционное право Российской Федерации, p. 
31. 
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the provisions of the CiC.1166 However, the question may arise whether some 
provisions of federal acts are in conflict with the provisions of the CiC. Neither 
the Constitution, nor other statutes define the hierarchy between these 
instruments.1167 The rules lex specialis derogat lex generalis and lex posteriori 
derogat lex priori are still relevant for the interpretation of the CiC status in 
relation to the FHP.1168 

Another element in the hierarchy of legal sources is administrative (or 
subordinate) acts (подзаконные акты) issued by the state or authorities. 
Their main function is clarification or enforcement of statutes; they must 

                               
1166 The CiC emphasizes that those subordinate acts tha are not compliant with the CiC should 
not be applicable, but remains silent concerning federal acts. Гражданский кодекс 
Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code of the Russian 
Federation 1994] Section 3. 
1167 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Article 76. The Constitutional Court stated that no federal act 
according to Article 76 Constitution has a higher legal force, than another federal act. Russian 
legal scholars has interpreted the Court’s statement twofold. On the one hand, it may mean that 
the Constitution and the Constitutional Court do not have the task to establish which federal act 
has a higher legal force; in cases where conflict between federal laws exists, the question of 
which law to apply shall be addressed to the courts of general jurisdictions. On the other hand, 
this statement has been interpreted as the Court’s prohibition to establish legal force of certain 
federal acts compared to others. Analysis of the ruling text as a whole does not allow me to 
agree with the second approach. Moreover, there is another Decision of the Constitutional Court 
concerning the status of codified legislation. In the latter decision the Constitutional Court 
reaffirmed that the legislator has the right to establish higher priority of a codified act since it 
does not violate the hierarchy established by the Constitution. The Court also stressed a special 
role of codified legislation in regulating social relationships in an integrated comprehensive 
way. As a result, this decision is often interpreted as establishing priority of all codified acts 
over other federal acts. Определение Конституционного Суда Российской Федерации от 5 
ноября 1999 года № 182-О “По запросу Арбитражного суда города Москвы о проверке 
конституционности пунктов 1 и 4 части четвертой статьи 20 Федерального закона ”О 
банках и банковской деятельности” [Decision of the Constitutional Court of the Russian 
Federation of 5 November 1999 No. 182-O “On Request of the Arbitration Court of Moscow 
to Review the Constitutionality of Paras 1 and 4 of Section 20.4 of the Federal Act on Banks 
and Banking Activity”] p. 3; Постановление Конституционного Суда РФ от 29 июня 2004 
года № 13-П/2004 “По делу о проверке конституционности отдельных положений статей 
7, 15, 107, 234 и 450 Уголовно-процессуального кодекса Российской Федерации в связи 
с запросом группы депутатов Государственной Думы” [Judgment of the Constitutional 
Court of the Russian Federation of 29 June 2004 No. 13-П/2004 “Concerning Constitutionality 
of Provisions of Sections 7, 15, 107, 234, and 450 of the Criminal Procedural Code in 
Connection with the Request of the Group of Deputies of the State Duma”] p. 2.2; see also 
Курбатов, A Я, Разрешение коллизий в предпринимательском праве, Законность 2001; 
Федорова, Т, Коллизия норм, или какому закону отдать предпочтение?; Сергеев, А П, 
(ed), Комментарий к гражданскому кодексу РФ, Часть 1; Занина, М А, Проблемы 
разрешения коллизий норм права равной юридической силы в современном российском 
праве; Burnham, W, Law and Legal System of the Russian Federation, p. 13. 
1168 Будылин, С Л, Общий или специальный? // К вопросу о приоритете ГК над 
федеральными законами, Zakon.ru 21/4 2015. 
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comply with acts standing higher in the hierarchy.1169 Subordinate acts play a 
significant role within the system and exist in great number.1170  

It is important to note that the term soft law is used within Russian law 
mostly (if not only) in respect to international law norms. Soft law, for 
instance in a form of guidance from professional medical organisations is 
rarely used in within the Russian legal system.1171  

The role of judicial practice shall also be explained. It has already been 
mentioned that decisions of the Constitutional Court have binding force and 
are a valid source of law. There are two types of decisions of the Supreme 
Court of particular interest to this research. Decisions of the Plenum of 
Supreme Court that provide an explanation on procedural or material law 
issues and other types of decisions (or case law) of the Supreme Court. Both 
types of decisions have de facto a precedential value, although it has not 
received recognition as a legal source in statutes. They are seen in practice as 
of utmost significance, because judges of the courts of lower instances risk 
their judgments being overruled in cases of non-compliance with the decisions 
of the Court.1172  

                               
1169 This, however, does not mean that subordinate acts cannot establish new legal rules. 
Морозов, Д Г, Закон и подзаконный нормативно-правовой акт: проблемы соотношения, 
p. 32. There is also a hierarchy within this system of the subordinate acts. For the purpose of 
this study, it is sufficient to mention that acts of the President have a priority over other 
subordinate acts. According to Article 90 Constitution, the President may issue two forms of 
acts: ukazi (указы) and rasporyageniya (распоряжения). The latter form most often concerns 
appointments to posts or reorganisations of authorities. Decrees of the Government are 
subordinated to acts of the President, but have a higher force compared to the acts of state 
authorities, such as the Ministry of Health. The Government may issue postanovleniya 
(постановления) and rasporyageniya (распоряжения). Конституция Российской 
Федерации от 12 декабря 1993 года [Constitution of the Russian Federation 1993] Article 
115. 
1170 Kolesnikova notes that a ministry has issued more than 70 subordinate acts that concern 
mechanisms of realising rights under the Federal Act on Social Protection of Disabled Persons 
1995. Akopov and Bovy also consider that in medical law there is a significant number of 
subordinate acts. Колесникова, А Ю, Необходимость развития правовой политики 
Российской Федерации в отношении инвалидов, Материалы международной заочной 
научно-практической конференции “Актуальные проблемы юриспруденции”, 
Новосибирск 2012, Акопов, В И, and Бовы, А А, Юридические основы деятельности 
врача, p. 16. 
1171 There are historical reasons for this. In Russia, regulating medical profession was always 
initiated by the state authorities, whereas in England for example, non-state professional 
organisations were interested in establishing regulations for a guild. This difference may 
explain why in Russia guidance from professional organisations is extremely rare, whereas in 
England it is part of the system. Even today, medical services are provided under standards and 
rules laid down by the Ministry of Health or other administrative body. Літінська, Я Г, Генезис 
законодавства про допуск до медичної діяльності в деяких країнах світу до 1914 року, p. 
87; Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 37. 
1172 Moreover, the Civil Procedural Code and the Code of Administrative Procedures recognise 
that amendments in the previous decisions of the Plenum may result in the revision of 
judgements of courts of lower instances. Гражданский процессуальный кодекс Российской 
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In this chapter decisions of the courts of the first and second instances shall 
not be regarded as sources of law. As explained in section 5.1.1, the main aim 
of referring to these cases is to illustrate how certain notions or problems may 
be interpreted, and not to make a claim concerning usage of the courts’ 
decisions as a source of law. 

Finally, legal doctrine and preparatory works are neither recognised by the 
legislator, nor used in judicial practice or legal literature as valid sources of 
domestic law.1173 Among the methods of interpretation of laws, the scholarly 
literature highlights the need to use linguistic (also referred as grammatical, 
literal and logical interpretations), systematic, historic or teleological methods 
of interpretation.1174 The legal scholars traditionally consider the linguistic 
method of interpretation as a necessary first step,1175 the method also seems to 
dominate in the legal scholars’ works studied in the book. In the analysis that 
follows the linguistic and systematic methods of interpretation are primarily 
used. 

5.1.3 Available possibilities for complaints about capacity 
The Constitution of Russia distinguishes between constitutional, civil, 
administrative, and criminal proceedings. All these proceedings take place 
within two kinds of judicial organisations, namely, the Constitutional Court 
where only constitutional proceedings take place, and the courts of general 
jurisdiction. The decisions in civil and administrative matters are delivered by 
the same courts (courts of general jurisdiction), but the procedural rules differ. 
The courts of general jurisdiction are the only decision-makers that may rule 
on the issue of civil capacity to act. These decisions are made within the civil 
proceedings. Within civil proceedings, the courts can also recognise that 
consent or refusal are invalid.1176 However, it is debatable whether the results 
of capacity assessment in healthcare can be reviewed by a court. The courts 
                               
Федерации от 14 ноября 2002 года № 138-ФЗ [Civil Procedural Code of the Russian 
Federation 2002] Section 392.4 (5); Кодекс административного судопроизводства 
Российской Федерации от 25 февраля 2015 года № 21-ФЗ [Code of Administrative 
Procedures of the Russian Federation 2015] Section 350 (5). 
1173 Cf. section 6.1.2. 
1174 See e.g. Матузов, Н И, and Малько, А В, (eds), Теория государства и права, pp. 171–
172; Васьковский, Е В, Цивилистическая методология. Ч. 1, pp. 18 ff. 
1175 Ibid, pp. 34–35; Киракосян, А В, Способы толкования гражданско-правовых норм, 
Научный аспект 2013. 
1176 For the explanation of what civil capacity to act means, see section 5.2. Гражданский 
процессуальный кодекс Российской Федерации от 14 ноября 2002 года № 138-ФЗ [Civil 
Procedural Code of the Russian Federation 2002] Section 24; Федеральный 
конституционный закон РФ “О судах общей юрисдикции в Российской Федерации” от 7 
февраля 2011 года № 1-ФКЗ [Federal Constitutional Act of the Russian Federation on Courts 
of General Jurisdictions 2011] Section 1. The same courts decide on the issues of various forms 
of involuntary treatment. Кодекс административного судопроизводства Российской 
Федерации от 25 февраля 2015 года № 21-ФЗ [Code of Administrative Procedures of the 
Russian Federation 2015] Section 23 and Chapter 30. 
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acting as a first instance are usually called district courts. Appeals of the 
district courts’s decisions must be addressed to the courts of appeal.1177 The 
highest branch in the judicial system is the Supreme Court of the Russian 
Federation. The same courts may rule on the issue of involuntary treatment, 
particularly treatment in psychiatric care institutions.1178  

If a patient’s decision is treated as invalid due to incapacity, can the patient 
apply to a court to recognise his or her decision as valid?1179 To answer this 
question, we need to turn to the CiC, that imposes two conditions for 
protection of rights. These conditions are:  

1. civil rights and duties must arise on the grounds prescribed by law 
(Section 8 CiC), and  
2. the method of civil rights protection shall be in accordance with the 
law (Section 12 CiC).  

According to Section 8.9 CiC, civil rights and duties arise, as a result of the 
event, with which the act connects the arising of the legal consequences. As 
will be shown later, the Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens (hereinafter - the FHP) 
allows medical staff to provide assessment of capacity in certain situations. 
Assessment of capacity is an event prescribed by the legal act. In cases where 
an assessment indicates that a patient is unable to decide, another person (a 
so-called legal representative), but not the patient herself or himself, may 
consent or refuse medical treatment on the patient’s behalf. Healthcare 
decisions of a patient without the required level of decision-making 
competence are invalid, which is a legal consequence of the event. Thus, the 
capacity assessment is an event in result of which the statute connects civil 
law consequences in the form of decisions’ invalidity. The requirement of 
Section 8.9 CiC – or condition 1 – is therefore fulfilled.  

As for condition 2, Section 12 CiC lays down that the recognition of a right 
is one of the mechanism of rights’ protection.1180 The right to consent to 

                               
1177 The courts of appeal may have various names and hearing appeals is not their only function. 
In some cases they may also act as the courts of first instance. The Supreme Courts of the 
Republic, Kraevoi, Oblastnoi court, courts of the cities that have federal importance, courts of 
the autonomous okrug or oblast depending on the administrative system that exists within a 
specific subject of the federation perform the function of the courts of appeals, and hereinafter 
these courts will be referred to as the Courts of Appeal. 
1178 Кодекс административного судопроизводства Российской Федерации от 25 февраля 
2015 года № 21-ФЗ [Code of Administrative Procedures of the Russian Federation 2015] 
Section 1.  
1179 This issue has not yet been discussed in available case law or by legal scholars. 
1180 If there is an obligation of an actor, in legal doctrine it is considered that there is a 
corresponding right to demand fulfilment of such an obligation. This concerns any rights and 
obligations, laid down in the legal system, not only human rights. See e.g. Нерсесянц, В С, 
Общая теория права и государства, p. 516; Алексеев, С С, Право: азбука – теория – 
философия: Опыт комплексного исследования, p. 67. 
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treatment is an immaterial right to personal integrity (Section 150 CiC).1181 
Thus, condition 2 can be also fulfilled. These considerations indicate that 
complaints about denial of the right to provide valid consent to – or refuse – 
treatment can be submitted to the courts.1182 Yet, realising this right is 
problematic due to the limitation of the procedural rights of patients deprived 
of civil capacity. In accordance with Sections 37 and 135 Civil Procedural 
Code, a person who is deprived of civil capacity cannot apply to a court, only 
a legal representative (a guardian) may submit the complaints on behalf of a 
patient. The procedural hindrances and the length and complexity of the 
proceedings may explain why this method of the right protection is rarely 
invoked. 

Patients may seek protection of their rights not only in courts, but also 
through administrative authorities. The Russian administrative system is 
centralised and ministries fulfil supervisory functions within various fields. 
The ministries are not independent bodies; they function within the executive 
branch of powers. The President, as well as the Government, may exercise 
certain control functions over them. The coordination and control within 
healthcare is entrusted to the Ministry of Health. The Ministry of Health has 
regulatory powers to healthcare providers and practitioners. In particular, it 
may establish forms of valid consent to a treatment. It also provides guidance 
concerning application of legislation in healthcare. The Ministry is also 
competent to receive complaints from patients,1183 and administrates other 
authorities that conduct supervisory and control functions. One such authority 
is the Federal Service for Surveillance in Healthcare (Федеральная служба 
по надзору в сфере здравоохранения). The authority has control over the 
issues of medical expertise and supervises medical practice in various forms 
(e.g. issues licences allowing medical practice, provides permission for 
conducting new procedures). The Federal Service for Surveillance in 
Healthcare may decide on the complaints of a patient and has the power to 
initiate investigation of a case.1184 The decisions of these organs, however, do 

                               
1181 It may also be considered as a form of realisation of the constitutional right to health. 
Пучкова, В В, Проблемы реализации конституционного права граждан на охрану 
здоровья и медицинскую помощь путем дачи информационного добровольного согласия 
гражданина на медицинское вмешательство, p. 39. 
1182 Submitting a complaint on the assessment itself is not possible. Complaint to courts can 
concern the consequences of the assessment in the form of denial of the right. This means that 
a patient can ask a court to recognise validity of patient’s own healthcare decisions, but cannot 
demand recognising documents about assessment as void. 
1183 Постановление Правительства РФ от 30 июня 2004 года № 321 “Об утверждении 
Положения о Министерстве здравоохранения и социального развития Российской 
Федерации” [Decree of the Government of 30 June 2004 No. 321 On Approval of the Rules 
for the Ministry of Health and Social Development]. 
1184 Постановление Правительства РФ от 30 июня 2004 года № 323 “Об утверждении 
Положения о Федеральной службе по надзору в сфере здравоохранения и социального 
развития” [Decree of the Government of 30 June 2004 No. 323 On Approval of Rules on the 
Federal Service for Surveillance in Healthcare and Social Development]. 
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not have a precedential value. The authorities of Russia can make decisions 
about certain types of sanctions, investigate, and provide recommendations. 
However, they cannot declare patients’ decisions invalid.  

To summarise, in Russia both courts and authorities may decide on the 
issues related to providing healthcare. Yet, the courts have a primary role in 
deciding on the issues of capacity to act in the civil law sense. The courts also 
act as the main possible decision-making bodies in cases concerning 
recognition of validity of consent or refusal. Patients also have the possibility 
of complaining to authorities about fulfilment of the medical personnel’s 
obligations in capacity assessment procedures.  

5.1.4 The structure of the healthcare system in relation to 
capacity assessments 
Medical care in Russia may be provided both by private and public healthcare 
providers. The legislator draws no distinction between functions of private and 
public healthcare providers and staff in assessment the capacity of a person to 
make healthcare decisions. No special committees or individuals have been 
empowered to take part and assist in the process of decision-making capacity 
assessments.  

Concerning responsibility for capacity assessment procedures, Russian 
legislation establishes a special notion for a doctor who is in charge of a patient 
(лечащий врач) hereinafter, I shall refer to these physicians as treating 
doctors or treating physicians.1185 Generally, treating physicians are 
responsible for providing medical care to a patient. 

Special forensic psychiatry or psychology experts are usually involved in 
some part of assessment procedures that relates to civil capacity to act. This 
expertise can only be provided in state forensic institutions and by state 
forensic experts.1186 They can only be appointed by a decision of a court.1187  

                               
1185 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 2 (15). 
1186 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 62; Федеральный закон РФ 
“О государственной судебно-экспертной деятельности в Российской Федерации” от 31 
мая 2001 года № 73-ФЗ [Federal Act of the Russian Federation on State Forensic Service 
2001] Section 1. 
1187 See section 5.6 for more details; see also Федеральный закон РФ “О государственной 
судебно-экспертной деятельности в Российской Федерации” от 31 мая 2001 года № 73-
ФЗ [Federal Act of the Russian Federation on State Forensic Service 2001] Section 1. 
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5.2 Legal capacity: constitutional and civil law 
foundations 
5.2.1 General comments 
In section 5.2.2 the constitutional mechanisms of protecting the right to legal 
capacity on an equal basis with others is introduced.1188 The core provisions of 
the Civil Code (CiC) before the constitutional law reform are presented in 
section 5.2.3 and the recent changes of capacity legislation due to a landmark 
Constitutional Court case of 2012 is analysed in section 5.2.4. It is necessary 
to bear in mind that the legislation on capacity assessments in healthcare was 
amended not too long ago: the amendments came into force in March 2015.1189 
The legal regulation related to the reform and practice of its application is still 
in a transitional period. Very little has been written so far by legal scholars on 
the issues of the recent reform and its implications for healthcare. 

5.2.2 Legal capacity according to the Constitution: identifying 
mechanisms of protection 
The right to legal capacity on an equal basis with others is not directly 
recognised in the Russian Constitution. A certain amount of protection of this 
human right in the Constitution is granted through three mechanisms:  

a. Proclamation of inviolability of private life (Article 23.1 of the 
Constitution);  
b. Granting the equality of the rights and freedoms for everyone, 
without distinction on any grounds (Article 19 Constitution); 
c. Acknowledgement of the generally recognised norms and 
international treaties of Russia as sources of law (Articles 15 and 17 
Constitution).  

In this section the inviolability of private life (a) is in focus, whereas equality 
of the rights (b) will be studied in section 5.10, and the mechanism c in section 
5.2.4. 

Linguistically, the wording ‘inviolability of private life’ seems to 
emphasise a stronger protection than respect to the right to privacy in human 
rights law.1190 However, despite the linguistic differences, inviolability of 
private life grants rather similar protection: the right is not absolute, but may 
be limited in accordance with Article 55.3 Constitution. It is possible to limit 

                               
1188 The Code was adopted on 21 October 1994 and came into force in several stages. 
1189 Федеральный закон РФ “О внесении изменений в главы 1, 2, 3 и 4 части первой 
Гражданского кодекса Российской Федерации” от 30 декабря 2012 года № 302-ФЗ 
[Federal Act of the Russian Federation on Amendments of Chapters 1, 2, 3 and 4 of Part I of 
the Civil Code of the Russian Federation 2012]. 
1190 See sections 3.2.3 and 3.5.2. 
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inviolability of private life in accordance with a federal act, if limitations are 
proportional in protecting legitimate aims. The list of the legitimate aims 
includes protection of health or the legitimate interests of others. For us it 
means that the protection against deprivation of legal capacity through 
mechanism a can be considered to be permissible if it is proportional in the 
individual situation.1191 I shall not discuss the essence of the constitutional 
norm in more detail here. In section 5.2.4 the application of the norm is 
analysed with respect to the depriving of capacity in practice of the 
Constitutional Court. In the next section the focus turns to the federal 
legislation that allows limitation of the right to privacy through deprivation or 
limitation of capacity. 

5.2.3 Concept of legal capacity in the Civil Code of Russia 
The Civil Code (CiC) distinguishes between two categories, capacity to have 
rights (правоспособность) and capacity to act (дееспособность).1192 
Capacity to have rights in the CiC is conceptualised almost identically to the 

                               
1191 Note that the proportionality assessment has not been developed much in the practice of the 
Constitutional Court. Usually the Court mentions that there are certain interests or rights at 
stake, but does not go deeply into how exactly a balance between such interests is achieved. 
The court usually just states that some interest or right outweighs the other. See e.g. 
Постановление Конституционного Суда РФ от 31 мая 2016 года № 14-П “По делу о 
проверке конституционности положений статьи 311 Федерального закона “Об 
автомобильных дорогах и о дорожной деятельности в Российской Федерации и о 
внесении изменений в отдельные законодательные акты Российской Федерации”, 
постановления Правительства Российской Федерации “О взимании платы в счет 
возмещения вреда, причиняемого автомобильным дорогам общего пользования 
федерального значения транспортными средствами, имеющими разрешенную 
максимальную массу свыше 12 тонн” и статьи 12.213 Кодекса Российской Федерации об 
административных правонарушениях в связи с запросом группы депутатов 
Государственной Думы” [Judgment of the Constitutional Court of 31 May 2016 No. 14-П 
“On the Case on the Сonstitutionality of the Provisions of Section 311 of the Federal Law on 
the Roads and Road Activities in the Russian Federation and on Amending Certain Legislative 
Acts of the Russian Federation Resolution of the Government of the Russian Federation on the 
Charging of Fees in Respect of Compensation for Harm Caused to the Roads of General Use 
of Federal Value of Vehicles Having a Maximum Permissible Mass Exceeding 12 Tonnes and 
Section 12.213 of the Code of Administrative Offences of the Request for Group of the State 
Duma”]; Постановление Конституционного Суда РФ от 23 декабря 2013 года № 29-П “По 
делу о проверке конституционности абзаца первого пункта 1 статьи 1158 Гражданского 
кодекса Российской Федерации в связи с жалобой гражданина М.В. Кондрачука” 
[Judgment of the Constitutional Court of the Russian Federation of 23 December 2013 No. 29-
П “On the Case on the Constitutionality of the First Para. Section 1158.1 of the Civil Code of 
the Russian Federation in Connection with the Complaint of a M.V. Kondrachuk”]. 
1192 Legal researchers, as well as some judges, have argued that the capacity to act should not 
be seen as the exclusive domain of civil legislation but should depend on spheres of relations; 
for example, labour, administrative, or tax spheres. However, the only established procedure of 
incapacitation that currently exists is a procedure described by the Civil and Civil Procedural 
Codes. This issue will be studied further in section 5.2.4. See e.g. Определение Верховного 
Суда Российской Федерации от 23 апреля 2010 года №13-В10-2 [Decision of the Supreme 
Court of the Russian Federation of 23 April 2010 No. 13-В10-2]. 
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definition in section 1.3.2: all those who are identified as physical persons, as 
long as they live, can have legal rights and bear responsibility.1193 For this 
study we are primarily interested in the capacity to act. Capacity to act is 
defined by the Code as the ability to acquire and exercise civil rights, create 
civil obligations and to execute them. A person acquires full civil capacity to 
act on reaching the age of 18.1194 Even though the definition of capacity to act 
in the CiC appear to be similar to the one in section 1.3.2, these concepts are 
not completely identical. In my view, the usage of the notion legal capacity 
might be confusing, as deprivation of capacity in accordance with the CiC 
does not necessarily mean invalidity of healthcare decisions. Yet, as shall be 
seen in section 5.3.4, incapacity to make healthcare decisions implies that a 
court has divested civil capacity and the person cannot make a healthcare 
decision. In this chapter I shall hereinafter refer to the legal capacity to act in 
accordance with the CiC as civil capacity, though it has consequences not only 
for civil relations. As in the previous chapters, the reference to legal incapacity 
means that a patient’s decisions are invalid (including decisions concerning 
medical treatment). 

Section 22 CiC emphasises that civil capacity may be divested only in 
accordance with the procedures prescribed by a federal act (which is also a 
requirement of Articles 23 and 55.3 Constitution). Any decisions that violate 
the procedural rules are void.1195 The procedure for limiting or divesting the 
capacity to act is regulated, inter alia, by the CiC and Civil Procedural 
Code.1196  

In accordance with the CiC an adult may be fully or partially deprived of 
civil capacity due to certain circumstances. Limitation of civil capacity before 
2015 was allowed mainly due to reasons connected with the financial situation 
of a family. If a person due to addiction (gambling, alcohol, or drugs) puts a 
family in a difficult financial situation, his or her capacity to act could be 
limited and a custodian must be appointed.1197 Before 2015, a person with a 
mental disorder could be recognised to be only fully capable or fully incapable 

                               
1193 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 17; Осокина, Г Л, Гражданская право- и 
дееспособность физического лица как элементы его материально-правового статуса, 
p. 117. 
1194 As noted in section 1.5, the research focuses only on adults and as such there is no need to 
analyse those situations where a younger person can acquire full legal capacity to act before 
achieving the age of maturity or the degree of capacity depending on the age of a person below 
18 years. 
1195 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 22. 
1196 Another example of capacity limitation is foreseen in the Criminal Code, which allows 
limiting the capacity to have entrepreneurial rights. 
1197 In such a case, a person whose legal capacity was limited, has the right to conclude only 
petty domestic deals, e.g. buying bread. Most other deals require the consent of a custodian to 
be provided. Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-
ФЗ [Civil Code of the Russian Federation 1994] Section 30. 
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to act under the CiC. Total civil incapacitation was, and still is, allowed if in 
result of a mental disorder a person is unable to understand the significance 
of their own actions or manage them.1198 Previously, total civil incapacity 
would signify that a person was unable to make any valid decisions; as will be 
seen later, this is not the case in healthcare nowadays.1199 If a court decides to 
totally divest civil capacity, a guardian to act on behalf of a person must be 
appointed.1200 Before March 2015, guardians were authorised to substitute the 
will of a person under their care and had no obligation to negotiate actions or 
to take the wishes of a fully incapacitated patient into account.1201 After the 
amendments came into force, it is still the guardian who makes the decisions 
for an incapacitated person. However, Section 29.2 CiC obliges guardians to 
take the opinion of the person into account (учитывая мнение такого 
гражданина).1202 If the opinion of the person is difficult to understand the 
guardian must try to investigate that person’s preferences on the basis of 
information from close friends or relatives.1203 The language of the Section 
does not clarify what taking the wishes and preferences into account actually 
means; whether the wishes should be heard and considered or whether any 
decisions must be based on them.1204 Though the amendments of the CiC seem 
to hint towards the CRPD, it is still the guardians, not the persons themselves, 
                               
1198 Total civil incapacitation is directly relevant for answering the question of when the 
obligation to assess capacity in somatic care arises (task I.3). This issue and the content of the 
abilities that are assessed are elaborated further in the thesis, in particular in sections 5.3.3, and 
5.5 through to 5.8. Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 
51-ФЗ [Civil Code of the Russian Federation 1994] Section 29.  
1199 Бартенев, Д Г, Автономия воли недееспособного гражданина в решении социальных 
и медицинских вопросов, Независимый Психиатрический Журнал 8/2 2011; Бартенев, Д 
Г, Помощь в реализации дееспособности людей с ментальной инвалидностью в свете 
новой редакции Гражданского кодекса Российской Федерации, p. 55. See the analysis in 
sections 5.3.1 and 5.3.2. 
1200 A court usually appoints either a relative (often, a relative who applied to the court to receive 
a decision on incapacitation) or a residential care home (or other mental health institution) as a 
guardian. It was reported that in 2011 approximately 122 000 persons with mental disabilities 
were totally divested of civil capacity and were under the guardianship of a residential care 
home; more recent data about guardianship of residental care homes are unavailable to me. 
Пояснительная записка к законопроекту от 24 октября 2013 года [Explanatory note to the 
Bill of 24 October 2013] p. 1; Итар-Тасс, Российские сенаторы предлагают изменить 
систему опеки и попечительства, Tass.ru 2014. 
1201 Russian law has recently adopted several exceptions. For instance, one of the outcomes of 
the Shtukaturov v. Russia case, mentioned earlier in Chapter 3 was that fully incapable persons 
have enjoyed the possibility of exercising some procedural rights. In order to voluntarily place 
a civilly incapacitated person in a mental health institution the requirement to obtain the 
(mentally competent) patient’s consent has been established. For further study see section 5.3.4. 
1202 In sections 5.3.3 and 5.3.4 I shall elaborate on whether it is the case when it comes to 
medical interventions. 
1203 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 29. 
1204 Bartenev, for instance, considers that not accepting a person’s will is possible if a guardian 
has good reasons for this. Бартенев, Д Г, Помощь в реализации дееспособности людей с 
ментальной инвалидностью в свете новой редакции Гражданского кодекса Российской 
Федерации, p. 55. 
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who are responsible for making decisions. The obligation to take wishes into 
account has not been considered as a duty in the context of healthcare.1205 The 
mechanisms of controlling guardians, especially through recognising the 
decisions of guardians as being void because of non-correspondence with 
wishes and preferences, has so far not been suggested to the Russian 
Parliament.1206 

In this section I have explained that the Civil Code of Russia distinguishes 
between the categories of capacity to have rights and the capacity to act in the 
thesis. I refer to the concept of capacity to act within the meaning of the CiC 
as to civil capacity. According to the CiC, a court may partially limit or totally 
deprive persons with mental disorders of civil capacity. Total deprivation of 
civil capacity might not necessarily mean that a person is deprived of the 
power to make valid healthcare decisions. In the next section, the focus turns 
to the recent reform of capacity legislation due to a landmark Constitutional 
Court case of 2012. 

5.2.4 Civil capacity: the attempt of constitutional reconstruction 
In section 3.5.2 I explained that in a number of judgments the ECtHR had 
criticised full civil incapacitation. The ECtHR often considers total 
deprivation of capacity as being a disproportional means for the concrete case 
to achieve legitimate aim. Due to total deprivation of civil capacity being a 
disproportional means, in some of ECtHR’s judgments Russia was found to 
violate Article 8 ECHR (the right to private life).1207 In section 5.2.2, it was 
shown that the limitation of inviolability of private life is permissible if it is 
proportional to the degree necessary to protect legitimate aims. After being 
found that Russia violated the ECHR, in 2012 the Constitutional Court made 
a landmark decision in the so-called Delova case.1208 This case and further 

                               
1205 According to Section 20.2 of the Federal Act of the Russian Federation on Fundamentals 
of Health Protection of Citizens 2011, it is the guardian and not the patient who decides whether 
to consent to – or refuse – medical interventions. Similar provisions are established in Section 
11.3 of the Federal Act of the Russian Federation on Psychiatric Care and Legal Safeguards for 
Citizens. Neither of the acts oblige guardians to regard the opinion of the patient while making 
the decisions. 
1206 See also sections 3.2.2.2, 3.4.1 and 3.8.4. 
1207 See ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 
2008, para. 96; see also ECtHR, Lashin v. Russia, application number 33117/02, Judgment of 
22 January 2013, para. 92. For a detailed analysis see section 3.5.2.5. 
1208 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”]. 
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reform needs to be analysed in detail here, as they address the issues of 
lawfulness of deprivation of civil capacity.1209 

In 2010 Ms Delova was deprived of her civil capacity due to alleged mental 
disorder and inability to make decisions regarding medical, family, and 
housing issues. A residential care home was appointed to act as her guardian. 
Ms Delova considered that total deprivation of capacity was a violation of her 
constitutional right to a private life, as it was disproportional in her case.1210 
The applicant claimed to experience unnecessary infringement into areas of 
her private life as she considered herself to be capable of managing her 
financial household needs, including administering her pension.1211 However, 
the CiC did not foresee the possibility of partial limitation of capacity to act 
in a way that would be proportional to the abilities of different people.1212 Due 
to this Ms Delova applied to the Constitutional Court.  

The Constitutional Court acknowledged that the absence of a flexible 
approach enabling protection of persons with mental disabilities was not a 
necessary infringement of the right to private life. Persons with disabilities 
shall not be deprived the power to decide if they are de facto mentally capable 
to choose, according to the Court. Therefore, the Constitutional Court found a 
violation of the right to private life (inter alia, Articles 23.1 and 55.3 
Constitution).1213 The Constitutional Court acknowledged that full civil 
incapacitation may pursue a legitimate aim, namely, protection of the rights 
of citizens unable to understand the significance of their own actions and to 
manage them, as well as protecting the rights of others who enter into civil 

                               
1209 The answer to the question as to whether deprivation of legal capacity is lawful contributes 
to research task I.1 (concerning whether capacity assessments are relevant for somatic care). 
1210 Her claim was supported by both her guardian and an attorney. 
1211 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] p. 5. 
1212 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] p. 5. 
1213 Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 
Russian Federation 1993] Article 60; Постановление Конституционного Суда РФ от 27 
июня 2012 года № 15-П “По делу о проверке конституционности пунктов 1 и 2 статьи 
29, пункта 2 статьи 31 и статьи 32 Гражданского Кодекса Российской Федерации в связи 
с жалобой гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the Russian 
Federation of 27 June 2012 No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 
32 of the Civil Code of the Russian Federation in Connection with the Complaint of I.B. 
Delova”] p. 11. 
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relationships with persons with mental disorders.1214 The Court therefore 
decided that full incapacitation may be a necessary means for protecting the 
rights of especially vulnerable people, as well as protecting others in civil 
relationships. The decision emphasises that full civil incapacitation can only 
be applicable as a last resort, when no measures would be able to protect the 
rights at stake.1215  

The Court concluded that the norm allowing full civil incapacitation is 
compliant with the Constitution. But the judgment of the Constitutional Court 
also highlights the position that the approach taken by the legislator in the CiC 
does not consider borderline situations and does not differentiate between 
persons whose situations are significantly different. For these reasons, the 
Court was concerned that civil incapacitation may infringe rights in the 
Constitution and the ECHR.1216 The legislation that did not foresee 
differentiation for various conditions, according to the Court, violated the 
Constitution.1217 Therefore, the main conclusion of the Court was that the norm 
allowing full incapacitation was both “constitutional and unconstitutional” at 
the same time.  

To render the legislation compliant with the Constitution, the 
Constitutional Court ordered the CiC to be amended. It was especially stressed 
that changes in the CiC have to ensure that mechanisms of support of persons 
with mental health problems should be provided. The Court also demanded 
that the changes should enable courts to take into consideration decision-
making capacities in different spheres of social relationships, and in particular 
in healthcare.1218 

                               
1214 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] p. 12. 
1215 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] p. 19. 
1216 See e.g. ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 
March 2008, para. 96. For a more detailed analysis see section 3.5.2.5. 
1217 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] p. 19. 
1218 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
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Overall, the judgment of the Constitutional Court acknowledged three 
important issues. Firstly, full or partial civil incapacitation are measures of 
last resort. Incapacitation is appropriate only where there are proportional 
means for achieving legitimate aims; namely, the protection of rights of a 
person with a mental disability or other persons in contract relations. 
Secondly, partial (or limited) civil incapacitation is possible only within 
concrete spheres of social relationships, where persons are not able to 
understand and/or manage their own actions. Inability to understand one’s 
own actions (for instance, in financial matters) must not signify inability to 
make healthcare decisions. Thirdly, the Court requires implementation of the 
mechanisms of support in making decisions. 

In section 5.2.2, it was mentioned that the human right to exercise legal 
capacity on an equal basis with others can be protected at national level 
through acknowledgement of the generally recognised norms and 
international treaties of Russia as sources of law.1219 The analysis in Chapter 3 
leads to the conclusion that limitation of capacity to act based on mental 
abilities is prohibited under the CRPD. As it is seen in this section, the 
Constitutional Court of Russia came to opposite conclusions in the case of 
Delova. The Constitutional Court in the judgment in the case of Delova 
specifically considers the CRPD and the ECHR as international treaties of the 
Russian Federation. As was explained in section 3.2.2.2, the Russian official 
text of Article 12 CRPD refers to the capacity to have rights, rather than legal 
capacity in general. In the Delova case, the Constitutional Court considered 
that the CRPD requires equal recognition of capacity to have rights 
(правоспособность), which is granted to everyone in accordance with the 
CiC.1220 Thus the Constitutional Court does not interpret Article 12 CRPD as 
prohibiting deprivation of capacity to exercising rights, but only as the 
capacity to have them. In the case of Delova, the Constitutional Court’s 
reasoning was in particular based on the practice of the ECtHR and the CoE 
recommendations.1221 The decision can be seen as a result of applying the CoE 

                               
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] pp. 19–21.  
1219 This mechanism was referred to in section 5.2.2 as c mechanism. Конституция 
Российской Федерации от 12 декабря 1993 года [Constitution of the Russian Federation 
1993] Articles 15–17.  
1220 See section 5.2.3, note 1416, and Постановление Конституционного Суда РФ от 27 
июня 2012 года № 15-П “По делу о проверке конституционности пунктов 1 и 2 статьи 
29, пункта 2 статьи 31 и статьи 32 Гражданского Кодекса Российской Федерации в связи 
с жалобой гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the Russian 
Federation of 27 June 2012 No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 
32 of the Civil Code of the Russian Federation in Connection with the Complaint of I.B. 
Delova”] p. 8. 
1221 Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По делу 
о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 31 и статьи 32 
Гражданского Кодекса Российской Федерации в связи с жалобой гражданки И.Б. 
Деловой” [Judgment of the Constitutional Court of the Russian Federation of 27 June 2012 
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human rights standards by the Constitutional Court. It also stresses the 
importance of the accurate translation of Article 12 CRPD.  

In 2012, the federal act amending the CiC for the aim of complying with 
the judgment of the Constitutional Court was adopted and it came into force 
in 2015. The amended Section 30 CiC allows limiting civil capacity to act. 
The limitation of civil capacity is allowed if a person as a result of a mental 
disorder cannot understand the significance of his or her own actions or 
manage such actions without the support of a third person. Persons with 
limited civil capacity have the right to administer their own income, obtain 
gratuitous benefits, and enter into petty domestic deals.1222 All other deals 
require the consent of a custodian.1223 The amendments (as opposed to the 
Constitutional Court demand) do not allow for limitation of civil capacity 
depending on concrete spheres where a person can or cannot make decisions. 
The Civil Code thus implements a simple approach, either a person is fully 
capable, fully incapable and a guardian is appointed, or has limited civil 
capacity and a custodian is appointed.  

One of the requirements of the Constitutional Court judgment in the case 
of Delova is that of establishing mechanisms for support in law. The 
amendments of the CiC mean that the need in support justifies limiting 
capacity.1224 The legislator considered that appointing a guardian or a 
custodian allowed access to support in exercising legal capacity; other forms 
of support are not evident in the CiC. The amendments in the CiC, as 
mentioned in section 5.2.3, oblige guardians to take the opinion of the person 
deprived of capacity into account. A custodian is obliged to act in accordance 
with an opinion of the person with limited civil capacity. If the opinion of the 
person concerned cannot be comprehended by a guardian or custodian, they 
are obliged to attempt to obtain the necessary information regarding 
preferences from close friends and relatives, if that is possible. As explained 
in section 5.2.3, it is unclear whether a guardian should merely consider the 
wishes of the person, or act in accordance with them. The literal interpretation 
of Section 37.4 CiC allows for stating that the decisions of the person under 
care are mandatory for a custodian, unless the “person’s wishes are impossible 
to establish”.1225 The legislator does not oblige guardians and custodians to 
provide other forms of support in making decisions.  

                               
No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the 
Russian Federation in Connection with the Complaint of I.B. Delova”] pp. 9–10. 
1222 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Sections 26 and 28.2. 
1223 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 30. 
1224 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 30. 
1225 In the language of original “при невозможности установления его мнения”. 
Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code 
of the Russian Federation 1994] Sections 29.2 and 37.4. 
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Even though the Constitutional Court formulated straightforward 
requirements concerning the content of legal reform on civil capacity, the 
legislator has not implemented mechanisms of support in decision-making for 
persons with mental health difficulties. Limitation of civil capacity concerns 
many spheres of legal relations, as opposed to what the Constitutional Court 
required. In accordance with the Civil Code, the need in supportive measures 
signifies that civil capacity can be limited. Therefore it is possible to conclude 
that the legislator has not so far implemented the requirements that the 
Constitutional Court in the case of Delova had put forward. 

The CiC is the only act that establishes notion, consequences, and criteria 
for divesting capacity to act in Russia. At the same time, other statutes (for 
example, the Constitution, the Labour Code, and the Tax Code) refer to the 
same notion, incapacity to act (недееспособность). It may be argued that 
incapacity to act in civil relationships does not signify incapacity to act in 
other spheres. In 2010 the Supreme Court analysed the question of whether a 
labour contract between an employer and a totally incapacitated person A, was 
valid. A’s guardian applied to a court to recognise the contract as null. The 
basis of the complaint were provisions of the CiC that recognised all deals of 
any civilly incapable person as being void. The Supreme Court, however, 
disagreed with the applicant and declared that provisions on civil incapacity 
were irrelevant for entering into labour relationships.1226 However, in 
December 2013 the legislator decided to amend the Labour Code, and civil 
incapacitation now excludes the ability of the person to enter into labour 
relationships.1227 The Supreme Court and the Constitutional Court in the case 
of Delova have been trying to emphasise that civil incapacitation does not 
signify deprivation of rights in all spheres of social relationships. While 
amending to the CiC, the legislator preferred civil capacity to have very broad 
legal consequences.  

To summarise, in the case of Delova the Constitutional Court decided that 
the binary approach – full legal capacity or total civil incapacity – was not 
proportional interference with the right to privacy. However, full deprivation 
of capacity is still constitutional, if it represents a proportional means for 
achieving a legitimate aim in a specific case. The Court emphasised that a 
person may be limited in civil capacity if he or she does not have mental 
capacity to a required degree in a certain cluster of relations (for example – 
healthcare, finances). The Court also underlined the need for creating at 
legislative level mechanisms of support for those persons with mental 
disabilities. When interpreting the requirements of the CRPD – as an 
international treaty of Russia and domestic source of law – the Constitutional 
                               
1226 Определение Верховного Суда Российской Федерации от 23 апреля 2010 года №13-
В10-2 [Decision of the Supreme Court of the Russian Federation of 23 April 2010 No. 13-В10-
2]. 
1227 Трудовой кодекс Российской Федерации от 30 декабря 2001 года № 197-ФЗ [Labour 
Code of the Russian Federation 2001] Section 20. 
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Court considered that Article 12 CRPD granted only the capacity to have 
rights on an equal basis with others. Following demands to change the 
legislation in the Delova case, Parliament amended the CiC. Currently the CiC 
allows full or partial deprivation of civil capacity for persons with mental 
disorders. Partial incapacitation means that persons have the right to 
administer their own incomes and enter into petty domestic transactions, but 
need the consent of custodians for other matters. The CiC provides no 
available possibility to limit capacity in certain clusters of relations, which 
was one of the demands of the Constitutional Court. The need for support in 
understanding information or managing one’s own actions under the CiC 
justifies a limitation of capacity. The Constitutional Court decision as to 
reconceptualising capacity for certain clusters of relations was not 
implemented in the legislation. 

5.3 Valid consent to – or refusal of – medical treatment: 
legal requirements 
5.3.1 Regulatory framework and basic principles 
The overall aim of section 5.3 is to analyse the elements of valid consent to – 
or refusal of – a medical procedure in Russian law. In section 5.3.1, the 
legislative acts regulating providing voluntary consent are overviewed. I also 
explain the main legislative principles that govern voluntary medical 
procedures. The focus is primarily on the provisions of the Federal Act on 
Fundamentals of Health Protection of the Citizens in the Russian Federation 
(hereinafter referred to as the FHP) and the CiC.  

The FHP is the major framework act regulating relations within the 
healthcare sector. The Act states that healthcare legislation consists of the 
Constitution, the FHP itself, and that other acts must not contradict the FHP. 
If provisions of other acts contradict the FHP, they shall not be applied.1228 
Furthermore, the FHP is not the only act that regulates voluntary consent or 
the refusal of treatment. As will be seen further in section 5.4.2, the Federal 
Act on Psychiatric Care and Legal Safeguards for Citizens (hereinafter 
referred to as the PCA) also enshrines the rules on voluntary and involuntary 
medical interventions for patients with serious mental disorders. The scope of 
the PCA, as will be concluded in section 5.4.2, is unclear; the PCA may also 
allow for somatic care. Due to this, the requirements to valid consent or refusal 
under both the FHP and the PCA are analysed in sections 5.3.1-5.3.5. 

                               
1228 However, as discussed in section 5.1.2, the international treaties of the Russian Federation 
have superior force over the FHP. Федеральный закон РФ “Об основах охраны здоровья 
граждан в Российской Федерации” от 21 ноября 2011 года № 323 [Federal Act of the 
Russian Federation on Fundamentals of Health Protection of Citizens 2011] Section 3. 
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The FHP regulates issues related to valid consent to – or refusal of – 
medical interventions. It sets the foundations for both voluntary and 
compulsory interventions, the rights and obligations of patients, medical 
providers and their staff. The FHP establishes the principles of functioning of 
the healthcare system.1229 Among those principles are the primacy of the 
patient’s interests and ensuring enjoyment of the rights of patients.1230 Primacy 
of patient’s interests principles is related to patient’s physical state of health, 
rather than wishes and preferences. The principle also refers to the cultural 
and religious traditions that are values of a group rather than the values of an 
individual.1231 Another relevant principle is ensuring enjoyment of rights. 
Section 5 FHP clarifies the position that the enjoyment of rights is connected 
to compliance with human rights obligations, and the generally recognised 
norms and principles of international law.1232 The principle of ensuring 
enjoyment of rights also guarantees prohibition against all forms of 
discrimination, including discrimination on the basis of health status.1233 As 
shown in Chapter 3, freedom from discrimination is of crucial importance in 
the topic of the current research. Depending on how non-discrimination is 
interpreted, the capacity assessment procedures may be viewed as being 
prohibited or allowed (see sections 3.3. 3.6 and 3.8). The approach of the 
Russian legal system with regard to non-discrimination is further analysed in 
section 5.10. To conclude, none of the FHP principles refer to the patient’s 
self-determination directly. Self-determination is not the focus of the act. 
However, it might be interpreted representing an implied value, in particular 
through the principles of ensuring the enjoyment of rights. 

Regulations on voluntary consent to – or refusal of – somatic medical 
interventions is traditionally considered to fall within the domain of private 
                               
1229 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 1. 
1230 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 4. 
1231 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 6. The principle of primacy of 
patient’s interests also refers to the “respectful attitude to a patient”. It is not entirely clear how 
the respectful attitude is to be conceptualised. The legal sources are silent on whether respectful 
attitude is compliance with the wishes and preferences of a patient, or simply a well-mannered 
type of behaviour. In any case, the wording does not allow for seeing respect for the patient’s 
wishes and preferences to be the aim of the act, or for self-determination being the main focus 
of the FHP. 
1232 In section 5.1.2 it was discussed that the generally recognised norms and principles of 
international law is the notion that is somewhat ambiguously defined in Russian constitutional 
law. 
1233 The text literally prohibits discrimination on the basis of any disorder (not a disability). 
Федеральный закон РФ “Об основах охраны здоровья граждан в Российской Федерации” 
от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on Fundamentals of 
Health Protection of Citizens 2011] Section 5. 
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law (civil law).1234 The motivation behind this is the perception that relations 
between medical staff and patients are based on equality of participants and 
the free will of a patient.1235 With this reasoning one can observe that in 
Russian law it is emphasised that relations between a physician and a patient 
in voluntary care is regulated by private law. Therefore the CiC is relevant for 
studying what voluntary consent or refusal actually is. Situations where 
treatment may be authorised involuntarily are administrative relations because 
they do not allow for perceiving the patient as being an equal participant in 
the legal relations with healthcare staff.1236 

The CiC lays down a range of principles relevant for civil relations and 
voluntary consent to intervention. The Code states that persons acquire and 
exercise their rights and obligation on the basis of free will.1237 The CiC also 
reiterates the constitutional provisions on the right to privacy studied in 
section 5.2.2: exercising rights can be limited only on the basis of a federal 
act and only to extend as necessary for the protection of the constitutional 
order, morality, health, rights and the lawful interests of other persons, 
national defence, and state security.1238  

The fact that relations arising from voluntary treatment are regulated by 
civil law also implies that a patient can be viewed as a consumer of medical 
services. Therefore the Federal Act on Protection of Consumers’ Rights 
(hereinafter - the Consumers Act) is applicable to relations between a 
healthcare provider/practitioner and a patient.1239  
                               
1234 See e.g. Стеценко, С Г, et al., Медицинское право. Учебник для юридических и 
медицинских ВУЗов. 
1235 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 1.1; Литовка, А Б, and Литовка, П И, 
Медицинское право – комплексная отрасль национального права России: становление, 
перспективы развития, p. 81; Рубанова, Н А, Медицинское право как новая отрасль 
права, p. 87. 
1236 See e.g. Литовка, А Б, and Литовка, П И, Медицинское право – комплексная отрасль 
национального права России: становление, перспективы развития, p. 81; Алсынбаева, Э 
М, Правовая природа отношений, возникающих по поводу трансплантации органов и 
тканей человека российского общества, p. 176. The difference in perception of distribution 
of powers in voluntary and compulsory healthcare is also reflected in the procedural rules 
regulating adjudication. The relations based on voluntariness are adjudicated in accordance with 
the Civil Procedural Code, whereas relations with involuntary hospitalisation fall within the 
scope of the Code of Administrative Procedures. Not every treatment without the patient’s 
consent is to be considered involuntary; in certain situations a guardian’s consent is regarded 
as authorising voluntary procedures. See analysis in sections 5.4.1 and 5.4.2. 
1237 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 1.2. 
1238 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 1.2. 
1239 A consumer is defined as a person who has an intention to order or purchase or use (or who 
is ordering/purchasing/using) goods or services for personal, family, home, or other needs, 
which are not connected with an entrepreneurial activity. Thus a patient is a consumer of 
medical services. Федеральный закон РФ “О защите прав потребителей” от 7 февраля 1992 
года № 2300-I [Federal Act of the Russian Federation on Protection of Consumers’ Rights 
1992] Preamble; see also Постановление Пленума Верховного Суда РФ от 28 июня 2012 
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In Russian law, the rights and obligations of the parties in legal relations 
correspond to each other.1240 This means that if obligations of healthcare 
staff/providers are laid down by an act, a patient has a legal right to demand 
that such obligations are fulfilled, and vice versa, providers or medical 
personnel have a duty to ensure that patients enjoy the corresponding rights.1241 
However, the statement concerning correspondence of rights to obligations 
does not signify that patients have the right to demand any kind of medical 
service they desire. According to the FHP, patients have rights to prophylaxis, 
rehabilitation, diagnostics, and treatment;1242 these rights are to be regarded as 
the right to accessible healthcare services. This means that in order to demand 
treatment, the evaluation must indicate that a patient needs an intervention.1243 

To summarise, it has been explained that voluntary medical interventions 
are considered to be private law relations in Russia. In private law relations a 
patient is also viewed as a consumer of a medical service, which means that 
the Consumers Act is also relevant for the further study. Relations that arise 
during compulsory treatment are considered to be administrative, and a patient 
there is in a subordinate role. The FHP – a major act regulating healthcare – 
regulates both voluntary and involuntary care. So does the PCA. This fact may 
partly explain why the FHP does not focus on the patient’s self-determination. 
The principles embedded in the FHP, at least at surface level, emphasise 
openness to international human rights law implementation, and in particular, 
the principle of non-discrimination. 

                               
года № 17 “О рассмотрении судами гражданских дел по спорам о защите прав 
потребителей” [Decision of the Plenum of the Supreme Court of the Russian Federation of 28 
June 2012 No. 17 “On Adjudication of Civil Cases on Disputes Concerning Protection of 
Consumers’ Rights”] para. 9; Долинская, Л М, Права пациентов как потребителей в сфере 
здравоохранения, p. 44; Тихомиров, А В, Регулятивы защиты прав потребителей 
медицинских услуг в России, p. 3. 
1240 See e.g. Нерсесянц, В С, Общая теория права и государства, p. 516; Алексеев, С С, 
Право: азбука – теория – философия: Опыт комплексного исследования, p. 67. 
1241 Methods of protecting civil rights are foreseen in Section 12 of the CiC. For example, if a 
patient has a right to receive medical aid of quality that corresponds to medical standards in 
Russia, a treating doctor is obliged to provide medical aid of the required quality. If the 
obligation was not fulfilled, the patient may demand it by using the methods described in 
Section 12 of the CiC; for instance, by obliging the physician to meet this obligation, or to 
provide compensation. 
1242 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 19. 
1243 The FHP is more straightforward with respect to the right to demand pain-killers and to 
seek consultation. Федеральный закон РФ “Об основах охраны здоровья граждан в 
Российской Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian 
Federation on Fundamentals of Health Protection of Citizens 2011] Section 19. 
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5.3.2 Conceptualisation of consent to – or refusal of – medical 
intervention in Russian law 
The necessity to obtain consent to medical intervention has been a part of 
Russian law for a long time.1244 At present, the provisions concerning consent 
to – and refusal of – a medical intervention are codified in a number of acts, 
but most importantly the FHP. In this section the overview of the elements of 
valid consent or refusal in Russian law is presented. The following sections 
will provide more of an in-depth analysis of these elements. 

Section 20 FHP lays down requirements for a valid consent as a 
precondition for medical interventions. Russian law is clear that consent is 
needed for interventions that affect both the physical and mental state of the 
patient.1245 Present legislation (Section 20 FHP) and legal scholars take the 
same approach towards the elements of valid consent or refusal as described 
in section 1.2 of the thesis:  

1. The consent or refusal shall be informed; 
2. The consent or refusal shall be provided voluntarily; 
3. The consent or refusal shall be provided by a person who is 

competent to decide.1246  

                               
1244 The Decree of 1 December 1924 On Professional Work and Rights of Healthcare Workers 
established that healthcare practitioners were obliged to obtain informed consent for surgical 
operations. The requirement of consent comes from the case practice that existed long before 
the Decree of 1924. In 1901 a surgeon operated on a young woman without her consent. The 
woman died after the surgery. Despite there being no evidence that the surgeon made any 
mistakes during the procedure, the court decided that the surgeon was guilty because consent 
from the woman or her parents was not obtained. The press at the time heavily criticised the 
courts, as the girl and her relatives were “ignorant”, and the surgeon was “an academic man”. 
Декрет ВЦИК, СНК РСФСР “О профессиональной работе и правах медицинских 
работников” от 1 декабря 1924 года [Decree of the All-Russian Central Executive 
Committee, the Council of People’s Commissars of the Russian Soviet Federative Socialist 
Republic On Professional Work and the Rights of Healthcare Workers 1924]; ДѢло д-ра 
Модлинского. Совершение операціи безъ согласія больного. Судебный материалъ по 
производствамъ въ окружномъ судѢ, судебной палатѢ и правит. сенатѢ, pp. 60–65; 
Амфитеатров, А В, Владыки будущего, p. 59. 
1245 The definition of medical intervention is as follows: “medical intervention is an intervention 
performed by a medical practitioner or other practitioner who may conduct medical practice on 
a patient, which affects the physical or mental condition of a patient and has preventive, 
research, diagnostic, therapeutic, rehabilitative orientation, as well as abortion”. Федеральный 
закон РФ “Об основах охраны здоровья граждан в Российской Федерации” от 21 ноября 
2011 года № 323 [Federal Act of the Russian Federation on Fundamentals of Health Protection 
of Citizens 2011] Section 2.5. 
1246 See e.g. Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 20; Саверский, А B, Права 
пациентов на бумаге и в жизни, p. 40; Бажанов, Н О, and Иваненко, Н С, Правовые 
аспекты информированного добровольного согласия; Пищита, А Н, and Климов, А Е, 
Информированное добровольное согласие в медицине (правовой аспект), p. 113. 



 356 

Section 20.7 FHP establishes that consent and refusal to any medical 
interventions shall only be given in a written form and signed by the patient 
or a guardian.1247 The document with the consent must also be signed by a 
medical practitioner. This provision seems to emphasise the civil law 
(contract-like) nature of relations. The consent – or refusal – form is a part of 
the medical records of a patient.1248 The forms are adopted by a decree of the 
Ministry of Health.1249 Since the process of informing must be in written form, 
it obviously implies some requirements for a degree of literacy.1250 

In this section it has been confirmed that in Russian law valid consent or 
refusal is conceptualised as being a competent, voluntary and an informed act. 
In sections 5.3.3-5.3.5 I shall analyse Russian law perception on the elements 
of valid consent. 
                               
1247 The written form of refusal has been established from 1 January 2018. Written form 
includes signing the mentioned documents electronically. Федеральный закон РФ “О 
внесении изменений в отдельные законодательные акты Российской Федерации по 
вопросам применения информационных технологий в сфере охраны здоровья” от 
29.07.2017 № 242-ФЗ [Federal Act of the Russian Federation on Amending the Legislative 
Acts of the Russian Federation сoncerning the Usage of the Informational Technologies in 
Healthcare 2017] Section 4. Concerning technical problems related to electronic form of valid 
consent, see Зимакова, Е И, Нормативно-правовое регулирование и этические вопросы 
использования передовых технологий при оказании психиатрической помощи, p. 295. 
1248 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 20.7. 
1249 Приказ Министерства здравоохранения РФ от 20 декабря 2012 года № 1177н “Об 
утверждении порядка дачи информированного добровольного согласия на медицинское 
вмешательство и отказа от медицинского вмешательства в отношении определенных 
видов медицинских вмешательств, форм информированного добровольного согласия на 
медицинское вмешательство и форм отказа от медицинского вмешательства” [Decree of 
the Ministry of Health of the Russian Federation of 20 December 2012 No. 1177н On Approval 
of the Procedures for Providing Informed and Voluntary Consent to Medical and Non-Medical 
Interventions of Certain Types, Forms of Informed and Voluntary Consent to Medical 
Intervention and Forms of Non-Medical Interventions]; Приказ Министерства 
здравоохранения и социального развития РФ от 23 апреля 2012 года № 390н “Об 
утверждении Перечня определенных видов медицинских вмешательств, на которые 
граждане дают информированное добровольное согласие при выборе врача и 
медицинской организации для получения первичной медико-санитарной помощи” 
[Decree of the Ministry of Health and Social Development of the Russian Federation of 23 

April 2012 No. 390н Оn Approval of the List of Certain Types of Medical Interventions for 
which Citizens Give Informed Voluntary Consent when Choosing a Doctor and Medical 
Organisations for Primary Health Care]. 
1250 The FHP does not allow consenting to all types of medical procedure; for example, 
euthanasia is prohibited. In accordance with the FHP, euthanasia is defined as any active or 
passive actions or usage of substances by a patient that may speed up death as requested by a 
patient. The definition of euthanasia is obviously broad and, according to the statutory text, 
includes interrupting on a patient’s request life-sustaining treatment that had been started. The 
definition emphasises again that under the FHP preserving a patient’s life is valued more than 
a patient’s autonomy. Withdrawing life-sustainable treatment, deemed medically futile by an 
initiative of healthcare staff, might not fall within the definition of euthanasia. Федеральный 
закон РФ “Об основах охраны здоровья граждан в Российской Федерации” от 21 ноября 
2011 года № 323 [Federal Act of the Russian Federation on Fundamentals of Health Protection 
of Citizens 2011] Section 45.  
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5.3.3 Competent consent or refusal: introducing the four stage 
test 
In this section the conditions (or stages) for deciding that a person is unable to 
make healthcare decisions are outlined. The section provides general remarks, 
whereas the content of each condition for deciding about legal incapacity in 
healthcare is further analysed in sections 5.5 through to 5.8. 

Until 2012 and before the FHP came into force, the Fundamentals of 
Healthcare of Citizens established that in all cases consent and refusal shall be 
given by a guardian of a civilly incapacitated person.1251 The Russian law used 
to represent the classical Napoleon code approach in healthcare decision-
making: all the decisions of a person were void after judicial decision on civil 
incapacity. However, after the reform in the area of mental health treatment 
and adoption of the FHP, the situation changed.1252  

Currently, Section 20.2 FHP and Section 11.3 PCA establish that a valid 
consent shall be given by the guardian of a patient whose capacity to act has 
been fully divested, but only if the civilly incapacitated patient is unable to 
consent due to his or her “state”. Generally, the rules concerning refusal 
medical interventions are similar to the rules on consent.1253 The provisions of 
the FHP and PCA cited above mean that assessment of the mental abilities of 
civilly incapacitated patients has become a part of Russian law. The mentioned 
provisions of the FHP and PCA allow for the assessment of mental abilities 
only in cases where the patient is totally civilly incapacitated. In the FHP and 
the PCA patients with limited civil capacity have the same status as persons 
with full civil capacity, their mental abilities needs not to be assessed. The 
analysis of Sections 20.2 FHP and 11.3 PCA in conjunction with Section 29 
CiC allows for coming to the conclusion that the following stages shall pass 
to invalidate a healthcare decision: 

                               
1251 Основы законодательства Российской Федерации об охране здоровья граждан (утв. 
ВСРФ 22.07.1993 года № 5487-1) [Fundamental Law of Russia on Healthcare of Citizens 
1993] Section 31. 
1252 Бартенев, Д Г, Автономия воли недееспособного гражданина в решении социальных 
и медицинских вопросов, Независимый Психиатрический Журнал 8/2 2011. 
1253 If a civilly incapable patient is unable to refuse medical treatment, it is the patient’s guardian 
who decides on intervention. But if the guardian decides to refuse medical intervention 
necessary for saving the patient’s life, he or she must inform the guardianship authority about 
this decision. The healthcare provider (not the guardianship authority) may apply to a court to 
receive an authorisation to provide a life-saving medical intervention. Федеральный закон РФ 
“Об основах охраны здоровья граждан в Российской Федерации” от 21 ноября 2011 года 
№ 323 [Federal Act of the Russian Federation on Fundamentals of Health Protection of the 
Citizens 2011] Section 20.5; Федеральный закон РФ “О психиатрической помощи и 
гарантиях прав граждан при ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of 
the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens 1992] Section 
12.1. 
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Stage 1 a person must have a mental disorder that meets a diagnostic 
threshold,1254 
Stage 2 it is assessed that the person does not have the ability to 
understand or manage one’s own actions; and1255  
Stage 3 causal connection between mental disorder and inability to 
understand or manage one’s own actions is confirmed (and a court 
decides to totally divest civil capacity of the person); 1256 and  
Stage 4 the patient is unable to consent or refuse medical intervention 
due to his or her “state”.1257  

In this four-stage test, stages 1 to 3 are requirements for a judicial ruling on 
civil incapacity. As explained previously in sections 5.1.3 and 5.2.2, only the 
courts can declare a person civilly incapacitated. If the result of stages 1-3 a 
court decides to deprive a person of civil capacity, the assessment of decision-
making abilities in healthcare may follow (stage 4). If the patient is deemed 
legally incompetent to make healthcare decisions, the general rule is that any 
decisions are made by a guardian.1258 

Thus healthcare legislation establishes a possibility for the evaluation of 
mental abilities in order to decide on treatment before providing consent or 
refusal. The four-stage test is the main pathway for deciding on invalidity of 
healthcare decisions. But what about others who are not totally deprived of 
civil capacity? I shall now turn to the analysis of other possible pathways for 
recognising whether decisions have been made by an incompetent patient.  

In section 5.3.1 I have explained that voluntary consent or refusal is 
considered to fall within the civil law domain. Outside of the special 
healthcare legislation, in civil law there might be a possibility for post-factual 
                               
1254 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 29.1. 
1255 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 29.1 
1256 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 29.1. 
1257 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Sections 20.2 and 20.5; Федеральный 
закон РФ “О психиатрической помощи и гарантиях прав граждан при ее оказании” от 2 
июля 1992 года № 3185-1 [Federal Act of the Russian Federation on Psychiatric Care and 
Legal Safeguards for Citizens 1992] Sections 11 and 12.1. 
1258 In some situations, the law limits the decision-making powers of a guardian, when a patient 
is legally incapable of making healthcare decisions. A special application should be submitted 
to the court and only the court may decide whether to provide medical sterilization or abortion 
to a patient civilly incapable to act who cannot decide for themselves. Федеральный закон РФ 
“Об основах охраны здоровья граждан в Российской Федерации” от 21 ноября 2011 года 
№ 323 [Federal Act of the Russian Federation on Fundamentals of Health Protection of Citizens 
2011] Sections 20.2, 20.5, 56 and 57; Федеральный закон РФ “О психиатрической помощи 
и гарантиях прав граждан при ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of 
the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 
11 and 12.1.  
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invalidation of consent by a court for those who preserve civil capacity. Since 
legal relations between medical practitioners and patients are considered to be 
civil, the rules concerning deals (synonymously, transactions) enshrined in the 
CiC, might also be applicable to these relations in healthcare. A deal is defined 
as being any action or actions that are directed to establishing or altering of 
rights and obligations.1259 Consent to intervention establishes the rights and 
obligations between the healthcare provider and a patient.1260  

If consent to medical intervention is considered to be civil law deal, consent 
may be recognised as being void according to the CiC rules on invalidity of 
deals. This means that first, consent shall be provided. Secondly, a post-
consent application to a court must be made to recognise it as being void. Due 
to the fact that it can be possible to recognise consent as being void only after 
it was in fact provided, I shall refer to this procedure as post-factual 
invalidation of a healthcare decision.  

Section 177 CiC allows recognising a deal as being void in two cases (in 
accordance with Section 177.1 and 177.2 CiC). In both of these cases, there 
are two common requisites: at the time of providing consent a patient was (1) 
civilly capable, and (2) was unable to understand or manage his or her own 
actions.1261 The difference in the cases is that in accordance with Section 177.1 
CiC the patient with full civil capacity may apply to a court to recognise a deal 
as being void, whereas in 177.2 the patient must be partially or totally deprived 
of civil capacity. In the latter case (177.2 CiC), the guardian or the custodian 
may apply to a court. Thus post-factual invalidation of a decision is the variant 
of action available only for those who have (or had) their full legal capacity 
preserved at the time of entering the deal.  

The language of Section 177.1 CiC does not require stating that the person 
concerned had a mental disorder.1262 In the practice of the courts, mental 
disorder and its kind and degree are considered as having an important 
value.1263 Other medical diagnoses, addictions and medications may also be 

                               
1259 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 153. 
1260 Берилло, М С, Договорная и деликтная ответственность: особенности применения 
в медицинской сфере, p. 95. 
1261 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 177. 
1262 This is, of course, a necessary requirement for recognising a person to be fully civilly 
incapable, which is one of the prerequisites for the application of 177.2 CiC. Yet the Code does 
not demand demonstration of a causal connection between civil incapacity and the inability to 
understand or manage one’s own actions. 
1263 See e.g. Определение Верховного Суда Российской Федерации от 11 марта 2014 года 
по делу № 15-КГ13-6 [Decision of the Supreme Court of the Russian Federation of 11 March 
2014 No. 15-КГ13-6]; Решение Авиастроительный районный суд города Казани от 30 
ноября 2015 года по делу № 2-4653/2015 [Decision of Aviastroitelnii District Court of Kazan 
City of 30 November 2015 in case No. 2-4653/2015]. 
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considered for post-factual invalidation of a decision.1264 However, absence of 
a medical diagnosis may make it difficult to invoke Section 177.1 CiC in 
judicial practice.1265 

The inabilities related to post-factual invalidity of decisions – the inability 
to understand or manage one’s own actions – are formulated in a similar way 
as a cause for civil incapacitation. The post-factual assessment concerns the 
time when the deal was made. It may be extremely difficult to prove that an 
individual without mental disabilities did not have certain abilities at a certain 
time in the past. This category of case is especially difficult to prove because 
the burden of proof rests with the patient.1266  

The pathway of post-factual recognition of healthcare decisions as being 
void seems to be possible to apply in theory. However, it is not entirely clear 
whether the courts will consider consent to medical interventions to be a civil 
deal. The accessible databases have not yet published the decisions of courts 
recognising invalidity of consent on these mentioned grounds.1267 Post-factual 
invalidation cannot be regarded as being a requirement for healthcare 
practitioners to assess the decision-making capacity of civilly capable patients. 
Healthcare professionals furthermore do not have a duty to apply to a court to 
declare a person as being civilly incapable.1268 Since the requirements for 
invalidation of decisions under Section 177 CiC are rather similar to the 
provisions of Section 29.1 CiC (criteria for civil incapacity), they will be 
studied together in Section 5.6.  

                               
1264 See e.g. Апелляционное определение Кемеровского областного суда от 24 ноября 
2016 года по делу № 33-14764/2016 [Decision of the Court of Appeal in Kemerovskaya 
Region of 24 November 2016 in case No. 33-14764/2016]; Апелляционное определение 
Липецкого областного суда от 23 ноября 2016 года по делу № 33-3603/2016 [Decision of 
the Court of Appeal in Lipetsk Region of 23 November 2016 in case No. 33-3603/2016]. 
1265 See e.g. Решение Октябрьского районного суда г. Самара от 26 сентября 2016 года по 
делу № 2-4059/16 [Decision of Oktybrskii District Court of Samara City of 26 September 2016 
in case No. 2-4059/16]. 
1266 Гражданский процессуальный кодекс Российской Федерации от 14 ноября 2002 года 
№ 138-ФЗ [Civil Procedural Code of the Russian Federation 2002] Section 56.1; see also 
Будылин, С Л, Внутреннее убеждение или баланс вероятностей? Стандарты 
доказывания в России и за рубежом, (no. 3), pp. 25 ff.; Будылин, С Л, Внутреннее 
убеждение или баланс вероятностей? Стандарты доказывания в России и за рубежом, 
(no. 4), pp. 34 ff. 
1267 The decisions where an attempt to recognise the deal as being void can be found. See 
Решение Ленинского районного суда г. Владимира от 26 июня 2009 года [Decision of 
Leninskii District Court of Vladimir City of 26 June 2009]. Note that in this case, the patient 
had a contract on dental care and signed an informed consent form. The court did not find the 
contract to be void. 
1268 In accordance with Section 281 Civil Procedural Code only those healthcare providers that 
are specialised in providing psychiatric care have the legal right to apply to a court, but not a 
duty. This means that providers that give somatic care do not have the legal right to apply to 
the court for civil incapacitation. Гражданский процессуальный кодекс Российской 
Федерации от 14 ноября 2002 года № 138-ФЗ [Civil Procedural Code of the Russian 
Federation 2002] Section 281. 
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To summarise, in this section I have examined the requirements for 
competence as an element of a valid consent or refusal in Russian law. There 
are two main pathways for recognising consent or refusal as given by the 
incompetent person. The first – and the most important pathway – is the so-
called four-stage test for invalidation of healthcare decisions. This test 
signifies that patients who have a mental disorder and are totally civilly 
incapacitated can undergo an assessment of the ability to decide. These 
patients may be declared incapable of making healthcare decisions if they are 
unable to consent due to their “states”. The content of the four-stage test is 
analysed further in sections 5.5 through to 5.8. Whether the four-stage test is 
to be regarded as discriminatory is studied in section 5.10. The second 
pathway is the so-called post factual recognition of invalidity of consent. It 
has been argued that if consent are to be viewed as civil law deals, it is possible 
to recognise it as being invalid in accordance with Section 177 CiC. This 
means that a court can recognise consent to be invalid, after their being given 
by a patient. In the cases on post-factual recognition of healthcare decision’s 
invalidity, it should be proved that a patient, at the time of the decision 
concerned, was unable to understand or manage one’s own actions. At surface 
level, the pathway of post-factual recognition of invalidity appears to be a 
shortcut, compared with the four-stage test under the FHP and PCA. Yet in 
practice, the mechanism of protection of rights and the burden of proof, makes 
the second a pathway hardly possible to use. Further in this thesis, the primary 
focus is on the four-stage test for recognising healthcare decisions as being 
invalid (or the first pathway).  

5.3.4 Voluntary consent or refusal 
In the previous sections it was shown that voluntary consent or refusal are to 
be viewed as civil (private) law relations. In this section the conceptualisation 
of voluntary consent in Russian law is under focus. The discussion about 
voluntariness of consent or refusal of treatment has not yet become visible in 
the legal practice, in the legal scientific literature, or in the discourse, except 
for the statement that consent must be voluntary. According to the FHP and 
PCA, consent and refusal are voluntary in the cases as follows:  

A. If a patient with full or partial civil capacity decides on somatic 
intervention; or 
B. If a (totally) civilly incapable patient who is able to make healthcare 
decisions, decides about an intervention; or 
C. If a guardian of a (totally) civilly incapable patient consents on 
behalf of the patient who lacks the mental capacity to decide.1269 

                               
1269 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 11.3 and 12; Федеральный 
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If cases A and B are rather straightforward, case C may raise a number of 
concerns. Сase C illustrates that even if a legally incapable patient actively 
resists intervention, the law still considers the situation to be that of voluntary 
consent if the guardian consents to treatment.1270 In sections 5.2.3-5.2.4 it was 
also explained that the recent amendments of the CiC oblige taking the opinion 
of the patient into account and to investigate that person’s preferences. This 
obligation does not alter the fact that it is the guardian who decides on the 
treatment if a patient is considered unable to make a decision. The decisions 
of guardians will be seen to be valid under the FHP even if obtained without 
consultation with relatives or patients. The mechanism for recognising the 
decisions of guardians as being void is not established by Russian law.  

The legislative history behind situation C will be explained. In the earlier 
versions of the PCA, if a guardian consented to the admission of a civilly 
incapacitated patient to a mental health institution, admission was considered 
to be voluntary. This situation clearly did not allow for the application of those 
safeguards foreseen for involuntary interventions. In particular, the patient 
could not apply to a court questioning an involuntary intervention, because 
such intervention was deemed to be voluntary. The ECtHR and the 
Constitutional Court of the Russian Federation criticised the PCA, and the 
legislation was amended.1271 The ECtHR and Constitutional Court underlined 
the position that the admission of a patient to a psychiatric institution was 
considered to be voluntary if it was based on the consent provided by that 
                               
закон РФ “Об основах охраны здоровья граждан в Российской Федерации” от 21 ноября 
2011 года № 323 [Federal Act of the Russian Federation on Fundamentals of Health Protection 
of Citizens 2011] Sections 20.2 (1) and 20.5. 
1270 Note that there are several exceptions where a guardian cannot consent on behalf of the 
patient. According to the FHP a special application should be submitted to the court and only 
the court may decide whether to provide medical sterilization or abortion to a patient civilly 
incapable to act who cannot personally decide. Федеральный закон РФ “Об основах охраны 
здоровья граждан в Российской Федерации” от 21 ноября 2011 года № 323 [Federal Act 
of the Russian Federation on Fundamentals of Health Protection of Citizens 2011] Sections 56 
and 57. 
1271 ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, 
para. 125; Определение Конституционного Суда РФ от 19 января 2011 года № 114-О-П 
“По жалобе гражданина Ибрагимова Азамата Ишмуратовича на нарушение его 
конституционных прав положением части первой статьи 41 Закона Российской 
Федерации “О психиатрической помощи и гарантиях прав граждан при ее оказании” 
[Decision of the Constitutional Court of the Russian Federation of 19 January 2011 No. 114-
O-П “On the Complaint of Citizen Ibragimov Azamat Ishmuratovich about Violation of His 
Constitutional Rights by Section 41.1 of the Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens”] para. 3Б; Определение 
Конституционного Суда РФ от 3 июля 2008 года № 612-О-П “По жалобе гражданина 
Тимченко Степана Степановича на нарушение его конституционных прав положением 
абзаца второго части второй статьи 44 Закона Российской Федерации “О 
психиатрической помощи и гарантиях прав граждан при ее оказании” [Decision of the 
Constitutional Court of the Russian Federation of 3 July 2008 No. 612-O-П “On the Complaint 
of Citizen Timchenko Stepan Stepanovich about Violation of His Constitutional Rights by 
Section 44.2 of the Federal Act of the Russian Federation on Psychiatric Care and Legal 
Safeguards for Citizens”] pp. 3–4. 
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patient in person. The guardian’s consent to place a patient in a psychiatric 
institution did not mean that such admission was voluntary on the part of the 
patient.1272 The Constitutional Court recognised that norms allowing the 
“voluntary” hospitalization of incapable patients with the consent of their 
guardians was unconstitutional and disproportional.1273 Yet the amendments to 
the legislation implemented the criticism of courts only partially, by adding 
the criterion of mental capacity.1274 Thus the will of legally incompetent 
patients to make healthcare decisions is considered to be non-existent in the 
eyes of the law and is fully substituted with the will of the guardian. The 
provisions of the FHP and PCA in case C, where the guardian provides 
consent on behalf of the patient who lacks mental capacity to decide, may 
accordingly be deemed to be unconstitutional. 
                               
1272 ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 March 2008, 
para. 125; see also Определение Конституционного Суда РФ от 19 января 2011 года № 
114-О-П “По жалобе гражданина Ибрагимова Азамата Ишмуратовича на нарушение его 
конституционных прав положением части первой статьи 41 Закона Российской 
Федерации “О психиатрической помощи и гарантиях прав граждан при ее оказании” 
[Decision of the Constitutional Court of the Russian Federation of 19 January 2011 No. 114-
O-П “On the Complaint of Citizen Ibragimov Azamat Ishmuratovich about Violation of His 
Constitutional Rights by Section 41.1 of the Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens”] p. 3; Определение Конституционного 
Суда РФ от 3 июля 2008 года № 612-О-П “По жалобе гражданина Тимченко Степана 
Степановича на нарушение его конституционных прав положением абзаца второго части 
второй статьи 44 Закона Российской Федерации “О психиатрической помощи и 
гарантиях прав граждан при ее оказании” [Decision of the Constitutional Court of the 
Russian Federation of 3 July 2008 No. 612-O-П “On the Complaint of Citizen Timchenko 
Stepan Stepanovich about Violation of His Constitutional Rights by Section 44.2 of the Federal 
Act of the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens”] pp. 3–
4. 
1273 Постановление Конституционного Суда РФ от 27 февраля 2009 года №4-П “По делу 
о проверке конституционности ряда положений статей 37, 52, 135, 222, 284, 286 и 379.1 
Гражданского процессуального кодекса РФ и части четвертой статьи 28 Закона РФ ”О 
психиатрической помощи и гарантиях прав граждан при ее оказании” в связи с жалобами 
граждан Ю.К. Гудковой, П.В. Штукатурова и М.А. Яшиной” [Judgment of the 
Constitutional Court of the Russian Federation of 27 February 2009 No. 4-П “On the 
Constitutionality of a Number of the Provisions of Sections 37, 52, 135, 222, 284, 286 and 
379.1 of the Civil Procedural Code of the Russian Federation and Section 28.4 of the Federal 
Act of the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens in 
Connection with Complaints of Citizens Y.K. Gudkova, P.V. Shrukaturov, and M.A. 
Yashina”]. 
1274 The Constitutional Court did not consider it necessary to discuss the issue in more recent 
case practice. See Определение Конституционного Суда РФ от 26 мая 2016 года № 008-
О/2016 “Об отказе в принятии к рассмотрению жалобы гражданина Гойдина Николая 
Тимофеевича на нарушение его конституционных прав положениями пункта «а» части 
четвертой статьи 23 и части первой статьи 24 Закона Российской Федерации “О 
психиатрической помощи и гарантиях прав граждан при ее оказании”, а также части 
первой статьи 195 Гражданского процессуального кодекса Российской Федерации” 
[Decision of the Constitutional Court of the Russian Federation of 26 May 2016 No. 008-
O/2016 “On the Refusal to Accept the Complaint of Citizen Goidin Nicholay Timofeevich on 
a Violation of His Constitutional Rights by Para. "a" of Section 23.4 and Section 24.1 of the 
Federal Act Psychiatric Care and Legal Safeguards for Citizens and Section 195.1 of the Civil 
Procedure Code of the Russian Federation”]. 
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In sections 5.3.1-5.3.3 it was explained that consent to medical intervention 
might be considered as being a type of civil law deal. In section 5.3.3 it was 
analysed that the CiC can theoretically allow post-factual recognition 
decisions to be void. Similar to Section 177 CiC, Section 179 CiC establishes 
the possibilities for recognising a deal as being void if conducted under fraud, 
coercion, the threat of force, or adverse circumstances.1275 The Plenum of the 
Supreme Court pointed out that in order to recognise a deal as being invalid, 
it was required to prove that the party concerned had provided intentionally 
distorted information or had hidden important details. Applicants also needed 
to provide evidence of a causal connection between the decision and the 
fraud.1276 The interpretation on the notion of coercion by the Plenum of the 
Supreme Court seems to be confined to the actual application of physical 
force, or the threat of it.1277 In section 3.4.1.4 it was shown that the CRPD 
Committee interprets the obligation to protect from abuse in a rather more 
generous manner, encompassing the quality of interaction, but not only 
physical force or the threat of it.1278 The available possibilities to protect 
voluntariness of consent through the provisions of the CiC are rather 
confined.1279 They do not encompass all probable ways of abusing the right to 
privacy and legal capacity. For instance, manipulation does not fall within the 
definition of involuntary treatment in Russia. 

In section 5.3.3 it was explained that there might be various difficulties 
with recognising the decisions of a patient as being void. In particular, it is 
unclear whether consent can in fact be viewed as deals. The post-factual 
recognition of consent as being void is unlikely to be an effective remedy for 
patients. These difficulties seem to be relevant for recognising consent as 
being invalid due to involuntariness. I have not been able to gain access to the 
judicial practice where consent to treatment was regarded as being void 
because it was provided with an undue influence. This is not surprising, taking 
into account the Supreme Court’s strict interpretation of coercion and 
protection from abuse (Section 179 CiC) discussed above in this section.  

                               
1275 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 179. 
1276 Постановление Пленума Верховного Суда Российской Федерации от 23 июня 2015 
года № 25 “О применении судами некоторых положений раздела I части первой 
Гражданского кодекса Российской Федерации” [Decision of the Plenum of the Supreme 
Court of 23 June 2015 No. 25 “On Application by the Courts of Some of the Provisions of Title 
1 Part 1 of the Civil Code of the Russian Federation”] para. 99. 
1277 Постановление Пленума Верховного Суда Российской Федерации от 23 июня 2015 
года № 25 “О применении судами некоторых положений раздела I части первой 
Гражданского кодекса Российской Федерации” [Decision of the Plenum of the Supreme 
Court of 23 June 2015 No. 25 “On Application by the Courts of Some of the Provisions of Title 
1 Part 1 of the Civil Code of the Russian Federation”] para. 98. 
1278 UN CRPD Committee, General Comment No. 1 Article 12 Equal Recognition before the 
Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
1279 There are almost no possibilities for recognition of refusal as void. 
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To summarise, in this section the requirement of voluntariness was 
analysed. It has been shown that the consent of a guardian to a treatment on 
behalf of a patient who is legally incapable is conceptualised as that of 
voluntary treatment under the FHP and PCA. This formulation can be 
considered to be unconstitutional, and obviously, problematic from the human 
rights law perspective. Recognising consent as being invalid due to non-
physical forms of abuse or manipulation seems to be problematic in practice, 
possibilities to recognise refusal as void are very confined. 

5.3.5 Informed consent to – or refusal of – treatment 

5.3.5.1 Regimes of information disclosure 
In section 5.3.5 I shall analyse the information as an element of consent or 
refusal. Section 5.3.5.1 overviews the regimes of information disclosure, 
created by complex Russian legislation. At the end of this section, table 2 
visualises the regimes of information disclosure. In section 5.3.5.2, I analyse 
the required standard of information disclosure. In section 5.3.5.3 I study 
whether the right to refuse receiving medical information is recognised in 
Russian law and other forms of support in understanding information about 
medical treatment.  

Special healthcare and civil legislation contains a number of rules 
concerning information disclosure. Different rules for information disclosure 
are enshrined in the FHP and the PCA. The analysis of Russian law allows for 
distinguishing between three informational regimes to be studied in this 
section. 

The first regime can be termed as disclosure of information proximately 
prior to medical intervention. This regime is laid down in Section 20 FHP. 
Within this regime medical staff are obliged to disclose information specified 
in Section 20.1 FHP in an accessible form and prior to medical intervention. 
The formulation of the norm neither requires nor prohibits disclosure of the 
information to those deemed unable to provide consent to medical 
intervention. The law does not state whether disclosure of such information 
shall be before or after capacity assessment (stage 4 of the four-stage test).  

The second regime enshrined in Section 22 FHP concerns providing 
information to a patient or a guardian upon their request. The list of 
information that should be disclosed is laid down in Section 22.1 FHP and 
illustrated in table 2. As can be seen from table 2, the information that shall 
be disclosed under Sections 20 and 22 FHP is not identical. The information 
regime in Section 22 FHP requires providing information about the presence 
of disease and its possible development, not foreseen in Section 20 FHP. 
Under Section 22 FHP, a patient or a guardian may also request additional 
information, but this opportunity is not laid down in Section 20 FHP. 
However, as opposed to Section 20, Section 22 FHP provides information 
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only to civilly capable patients or to the guardians of civilly incapable persons. 
This means that patients whose civil capacity was divested might be unable to 
receive information concerning their current states of health.1280  

Does the limitation of capacity to obtain information correspond to the 
requirements in the international human rights law? According to Articles 12 
and 25 of the CRPD, persons with disabilities shall receive medical care based 
on free and informed consent on an equal basis with others. Article 10 of the 
Biomedicine Convention requires providing information about the patient’s 
health, including information on diagnosis, prognosis, or other relevant 
information.1281 Though the Biomedicine Convention was neither signed nor 
ratified by Russia, it may be argued that the norms of this Convention can be 
considered to be generally recognised norms according to the Constitution.1282 
The ECtHR acknowledges that failing to provide all the necessary information 
that enables patients to assess the risks to their own health may constitute a 
violation of Article 8 ECHR.1283 Moreover, according to the Consumers Act, 
a patient must receive reliable and necessary information about a service that 
enables a patient to make a competent choice. It seems obvious that 
information about the state of health of patients can be relevant to some 
patients for assessment of risks and should be provided to them, especially if 
they wish to receive it. In my view, Section 22 FHP should not be interpreted 
restrictively for patients deprived of the civil capacity to act.  

                               
1280 The legislative history can explain why the FHP contains several informational regimes. 
Section 32 of the Fundamental Law of Russia on Healthcare of Citizens 1993 established that 
consent must be given prior to any medical intervention, yet did not identify what is meant by 
“informed” and what type of information must be disclosed. Absence of a clear regulation was 
criticised by legal researchers. Section 31 Fundamental Law on Healthcare of Citizens 1993 
identified that every citizen has the right of access to personal medical data, but did not 
explicitly mention that a patient should have access to the same information prior to consent to 
– or refuse of – treatment. The criticism addressed by the scientific community and the 
Constitutional Court was attempted to be resolved in the FHP. For this reason, Section 20 FHP 
contains a description of the information that shall be provided to civilly competent and 
incompetent patients. However, since the previously described criticism of the Constitutional 
Court and scientists was not explicitly addressed to Section 31 of the Fundamental Law on 
Healthcare of Citizens 1993, the distinction between a person with full legal capacity and 
incapacity to act, migrated to the FHP almost without change. It seems that the recipients of 
information in Sections 20 and 22 of the FHP were identified differently rather due to omission 
than intent. See e.g. Пищита, А Н, Согласие на медицинское вмешательство. Медико-
правовой анализ. Юридические стандарты; Пояснительная записка к проекту 
федерального закона “Об основах охраны здоровья граждан в Российской Федерации” 
от 30 августа 2010 года [Explanatory note to the Bill of the Federal Act on Fundamentals of 
Health Protection of the Citizens of the Russian Federation 2010]. 
1281 Secretary General of the Council of Europe, Explanatory Report to the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application 
of Biology and Medicine, Secretary General of the Council of Europe, CETS 164, 4 April 1997, 
para. 66. 
1282 See section 5.1.2. 
1283 ECtHR, Csoma v. Romania, application number 8759/05, Judgment of 15 January 2013, 
para. 42; see also ECtHR, Gheorghe Predescu v. Romania, application number 19696/10, 
Judgment of 25 February 2014, para. 54. 
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As was noted previously, the FHP is an act establishing possibilities for 
treatment in all types of healthcare settings. However, as mentioned in section 
5.3.1, treatment of somatic conditions for persons who have mental disorders 
may possibly be provided not only under the FHP, but also according to the 
PCA. The PCA establishes the third regime for disclosing information to 
patients. It can be seen from table 2 that the requirements of information 
disclosure are similar, but not identical, to the regimes established in Sections 
20 and 22 FHP. A patient has the right to receive additional information, inter 
alia, by reading medical documentation (see table 2). Section 11 PCA obliges 
the disclosing of information to both civilly capable and civilly incapable 
patients. However, similar to the wording in Section 20 FHP, it is unclear 
whether such information is to be disclosed to those patients deemed to be 
incapable to consent and whether capacity assessment in healthcare shall be 
provided before or after disclosure. 

In Chapter 2 I argued that it is desirable that legal systems consider how 
patients obtain the knowledge that is to be assessed. I also asserted that the 
legal system should not raise the bar of the assessment criteria too high. 
Instead legal systems must provide the required means of support and ensure 
that necessary information has been provided in an accessible form (which is 
also the human rights law requirement, see sections 3.4.1 and 3.6.4-3.6.5). In 
other words, it is necessary that assessment is aligned with the information 
received. As it stands, Russian law does not require disclosure of information 
prior to a capacity assessment (at stage 4 of the four-stage test). 

Since the regimes of information disclosure have now been explained, in 
the next section we turn our attention to the standard of information disclosure. 
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Table 2. Informational regimes in the healthcare system of Russia 

Criterion 
Information 
concerning medical 
intervention 

Information 
concerning medical 
treatment provided to 
patients of a mental 
health institution 

Information about 
patients’ health 

Regulated by Sec. 20 FHP Sec. 11 PCA Sec. 22 FHP 
Consignee A patient who does 

or does not possess 
civil capacity to act 
may or may not be 
disclosed to patients 
considered unable to 
consent to or refuse 
medical intervention 

A patient or a 
guardian, if the 
patient is unable to 
consent 

- Patients civilly 
capable to act or 
guardians of 
incapable patients.  
- If interpretation is 
provided in light of 
international treaties, 
civilly incapable 
patients. 

Content  nature of mental 
disorder 

presence of diseases, 
diagnoses that were 
established  

aims and methods of 
the intervention 

aims and methods of 
recommended 
treatment 

 

 duration of 
recommended 
treatment 

 
 

  prognosis of 
diseases 
development 

  results of medical 
examinations 

available 
alternatives for 
medical intervention 

available 
alternatives for 
medical intervention 

possible methods of 
providing care and 
medical 
interventions 

consequences and 
expected outcomes 
of the intervention 

side effects and 
expected outcomes 
of the intervention 

consequences and 
results of medical 
aid 

associated risks  associated risks associated risks 
 sensation of pain  
  A patient can 

receive additional 
information on 
request or by 
inspecting medical 
documentation 

When provided Prior to any medical 
intervention 

Prior to any medical 
intervention 

On request 

Refusal receiving 
information 

The right is not 
recognised 

The right is not 
clearly recognised 

Clearly recognised 
right 
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5.3.5.2 The standard of information disclosure 
The wording of both the FHP and the Consumers Act requires providing 
“complete information” about proposed medical interventions to patients 
(such requirement is not laid down by the PCA).1284 The governmental 
recommendations prepared for the Fundamental Law of Russia on Healthcare 
of Citizens 1993 suggested that consent was informed if a patient received 
information about possible medico-social, psychological, economic, and other 
consequences.1285 Guseva et al. in their commentary to the FHP consider that 
information cannot be exhaustive or complete as the wording of the law 
requires, since doctors do not have time to provide all this information. The 
authors, however, are of the opinion that information concerning 
consequences should include the medical and legal consequences of the 
refusal of medical intervention.1286 To demand that information, concerning 
the possible legal, economic, psychological, and social consequences, is 
somewhat unrealistic. Asking a healthcare practitioner to completely disclose 
all the mentioned information seems to be rather odd and problematic 
practically. The forms of valid consent established by the Ministry of Health 
contain only citations from the FHP and do not specify what type of 
information that was to be provided to a patient.1287 The same can be said of 
the majority of the forms of consent or refusal approved by the Ministry of 
Health, with some minor exceptions.1288 An exception is the form of consent 
                               
1284 Федеральный закон РФ “О защите прав потребителей” от 7 февраля 1992 № 2300-I 
[Federal Act of the Russian Federation on Protection of Consumers’ Rights 1992] Section 20. 
1285 Федеральный фонд Обязательного медицинского страхования, Методические 
рекомендации (утв. ФФОМС 27.10.1999) “Обеспечение права граждан на соблюдение 
конфиденциальности информации о факте обращения за медицинской помощью и 
связанных с этим сведениях, информированное добровольное согласие на медицинское 
вмешательство и отказ от него” [Federal Fund of Mandatory Medical Insurance, 
Methodological Recommendations on Ensuring the Right to Confidentiality of Information of 
Citizens concerning Seeking Medical Treatment and Other Related Information, Informed 
Voluntary Consent on Medical Treatment or Refusal 1999] para. 2. 
1286 Гусева, Т С, et al., Комментарий к Федеральному закону от 21 ноября 2011 г. № 323-
ФЗ Об основах охраны здоровья граждан в Российской Федерации. 
1287 Приказ Министерства здравоохранения РФ от 20 декабря 2012 года № 1177н “Об 
утверждении порядка дачи информированного добровольного согласия на медицинское 
вмешательство и отказа от медицинского вмешательства в отношении определенных 
видов медицинских вмешательств, форм информированного добровольного согласия на 
медицинское вмешательство и форм отказа от медицинского вмешательства” [Decree of 
the Ministry of Health of the Russian Federation of 20 December 2012 No. 1177н On Approval 
of the Procedures for Providing Informed and Voluntary Consent to Medical and Non-Medical 
Interventions of Certain Types, Forms of Informed and Voluntary Consent to Medical 
Intervention and Forms of Non-Medical Interventions] Appendix 2 and 3. 
1288 Приказ Министерствa здравоохранения РФ от 19 декабря 2003 года № 606 “Об 
утверждении инструкции по профилактике передачи ВИЧ-инфекции от матери ребенку 
и образца информированного согласия на проведение химиопрофилактики ВИЧ” [Decree 
of the Ministry of Health of the Russian Federation of 19 December 2003 No. 606 On Approval 
of the Guidelines for Prevention of HIV Transmission from Mother to Child, and the Sample 
of Informed Consent for HIV Chemoprophylaxis]; see also e.g. Приказ Министерства 
здравоохранения и социального развития РФ от 26 января 2009 года № 19н “О 
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to abortion, where some of both short and long-term possible medical 
consequences of abortion are listed (for example, infertility, possible medical 
problems with future pregnancies), though the need for disclosing the social, 
legal, and other types of consequence is not prescribed by the adopted form of 
consent.1289 Thus one may conclude that the standard of completeness is 
perceived in a narrower sense in practice by the Russian authorities than the 
literal expression that the law requires. The forms of consent recommended 
by authorities provide only general information about the fact of informing 
without specifying any details. The courts furthermore do not conclude that it 
is possible to provide complete information about medical treatment, 
especially in written form.1290 Information disclosure in broad terms is 
accepted as a general rule. 

The question about the standard of information disclosure has been 
discussed by Russian legal scholars. Guseva et al. recognise that there are 
different standards for providing information: a) the reasonable doctor 
standard, where medical staff are supposed to provide as much information 
they consider to be reasonable; b) the reasonable patient standard, where 
medical staff should provide as much information as an average or 
hypothetically reasonable patient would need to receive in order to make a 
competent choice. The authors conclude that since the legislation does not 
regulate this issue it is not clear which standard should be applicable.1291  

The views expressed in the legal doctrine can be questioned. The FHP is to 
be interpreted systematically, and other acts regulating information disclosure 
are necessary to be considered. As mentioned previously in section 5.3.1, not 

                               
рекомендуемом образце добровольного информированного согласия на проведение 
профилактических прививок детям или отказа от них” [Decree of the Ministry of Health 
and Social Development of the Russian Federation of 26 January 2009 Nо. 19н The 
Recommended Sample of Informed Consent or Refusal of Preventive Vaccinations for 
Children]; Приказ Министерства здравоохранения РФ от 25 ноября 2002 года № 363 “Об 
утверждении инструкции по применению компонентов крови” [Decree of the Ministry of 
Health of the Russian Federation of 25 November 2002 Nо. 363 On Approval of the Instruction 
on the Use of Blood Components]; 
Приказ Министерства здравоохранения и социального развития РФ от 17 мая 2007 года 
№ 335 “О рекомендуемом образце информированного добровольного согласия на 
проведение искусственного прерывания беременности при сроке до 12 недель” [Decree 
of the Ministry of Health and Social Development of the Russian Federation of 17 May 2007 
Nо. 335 On the Recommended Sample Informed Voluntary Consent for Abortion up to 12 
Weeks]. 
1290 See e.g. Определение Ивановского областного суда от 15 октября 2014 года по делу 
№ 33-2246 [Judgment of the Ivanovskii Regional Court of 15 October 2014 in case Nо. 33-
2246]. In this case the court of appeal noted that inclusion of all possible information on the 
informed consent form was impossible and not required by law. A similar conclusion was made 
by Tihomirov. He concluded that the standard of valid consent can presuppose providing all the 
information in the world, but should be limited to the reasonable provision of information. 
Тихомиров, А В, Информационные и гражданские права в сфере медицинской 
деятельности, p. 29. 
1291 Гусева, Т С, et al., Комментарий к Федеральному закону от 21 ноября 2011 г. № 323-
ФЗ Об основах охраны здоровья граждан в Российской Федерации. 
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only the FHP, but also the Consumers Act establishes requirements for 
informing a patient. There are several important requirements of the 
Consumers Act that are relevant for the standard of information disclosure.1292 
Firstly, the act establishes a presumption that a patient as a consumer does not 
have a special knowledge about the properties of a service. Hence, the medical 
terms used must either be explained or simplified to the maximum possible 
degree.1293 Secondly, according to the Consumers Act the information 
provided shall be reliable and necessary for a consumer in the individual case, 
and it shall enable a patient to make a competent choice.1294 Thus if medical 
practitioners are acquainted with some facts that individualise a patient’s 
situation with respect to the properties of a medical service, they are obliged 
to provide the relevant information.1295 The Consumers Act stresses that the 
standard of disclosure focuses on the patient’s perception and needs, and there 
are no grounds to consider that “a reasonable professional” standard is 
applicable in this relationship. It should also be restated that Article 12 CRPD 
and Article 14 ECHR require that the application of tailor-made supportive 
measures should be applied, and are considered to be part of the national legal 
system. As mentioned previously, the Consumers Act also necessitates 
considering if the information enables a patient to make a choice in specific 
circumstances.1296 Information concerning a patient’s health should be 

                               
1292 The Consumers Act does not make any special references to persons declared to be 
incapable. It can be claimed that the absence of such references puts healthcare providers, 
practitioners and patients in a situation of legal uncertainty: it is not clear if information that is 
additionally required to be provided, should be disclosed to civilly incapable patients or to the 
guardians of those patients. 
1293 Федеральный закон РФ “О защите прав потребителей” от 7 февраля 1992 № 2300-I 
[Federal Act of the Russian Federation on Protection of Consumers’ Rights 1992] Section 20. 
1294 Федеральный закон РФ ”О защите прав потребителей” от 7 февраля 1992 № 2300-I 
[Federal Act of the Russian Federation on Protection of Consumers’ Rights 1992] Section 20. 
1295 The Consumers Act also specifies some additional requirements for information disclosure. 
A consumer shall receive, inter alia, information concerning how the service will be provided 
and who will perform the service. It cannot be said that the act limits the amount of information 
that a patient should receive. Section 10.1 establishes that service providers are obliged to 
provide information that is, inter alia, specified in the acts of the government, which may 
regulate specific relationships as in our case. Федеральный закон РФ “О защите прав 
потребителей” от 7 февраля 1992 года № 2300-I [Federal Act of the Russian Federation on 
Protection of Consumers’ Rights 1992] Section 10.1; Приказ Министерства 
здравоохранения РФ от 20 декабря 2012 года № 1177н “Об утверждении порядка дачи 
информированного добровольного согласия на медицинское вмешательство и отказа от 
медицинского вмешательства в отношении определенных видов медицинских 
вмешательств, форм информированного добровольного согласия на медицинское 
вмешательство и форм отказа от медицинского вмешательства” [Decree of the Ministry of 
Health of the Russian Federation of 20 December 2012 No. 1177н On Approval of the 
Procedures for Providing Informed and Voluntary Consent to Medical and Non-Medical 
Interventions of Certain Types, Forms of Informed and Voluntary Consent to Medical 
Intervention and Forms of Non-Medical Interventions]. 
1296 Федеральный закон РФ “О защите прав потребителей” от 7 февраля 1992 года № 
2300-I [Federal Act of the Russian Federation on Protection of Consumers’ Rights 1992] 
Section 10.1. 
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provided by staff directly involved in diagnostics or the treatment of the 
patient.1297 It seems reasonable to assume that the aim of limiting actors that 
could disclose information is that medical staff who participate in treatment 
know the patient better. This, in my opinion, should stress the relevance of 
another standard of disclosure in Russia, namely, providing information 
tailored to the needs of a specific individual, rather than for the average 
“reasonable” patient.1298 

Since the FHP recognises the validity of written consent only, one may 
question whether information provided orally is a part of the process of 
informing, or whether only a documented process of informing would be 
acceptable as being properly provided information. Occasionally the courts 
accept that some information may be provided in written form and the 
document signed by the patient and that medical staff only witness the results 
of the process of informing.1299 In another case, the court considered that 
absence of written information in a consent form indicated a breach of the 
obligation to inform.1300 

5.3.5.3 Refusal of receiving medical information and support in 
understanding 
In this section two questions are addressed. The first is whether a patient has 
the right to refuse receiving medical information. The second is whether 
partial disclosure of information about medical intervention is permitted by 
law as a form of support. I shall also discuss whether the law hinders or allows 
support in understanding information on medical treatment.  

Russian law distinguishes between information about a patient’s health, 
which can be provided at the request of the patient, and information that a 
patient receives as a part of the process of informing prior to an intervention 
(see table 2). According to Section 22.3 FHP information about health cannot 
be provided to patients against their will. If the prognosis of disease 
development is unfavourable, medical personnel shall inform a patient in a 
solicitous manner, or this information can be provided to a spouse or other 

                               
1297 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 22.2. 
1298 The example from case practice also shows that a court asked a forensic medical expert to 
answer the question of whether the patient had given full informed consent, though the form of 
consent was in the case evidence. Решение Салаватского городского суда Республики 
Башкортостан от 14 июля 2014 года по делу №2-639/2014 [Decision Salavat City Court of 
the Republic of Bashkortostan of 14 July 2014 in case No. 2-639/2014]. 
1299 See e.g. Апелляционное определение судебной коллегии по гражданским делам 
Хабаровского краевого суда от 4 июля 2014 года по делу № 33-4051/2014 [Judgment of 
the Judicial Board on Civil Cases of the Khabarovsk Kraj Court of 4 July 2014 in case Nо. 33-
4051/2014]. 
1300 See e.g. Апелляционное определение Верховного Суда Республики Башкортостан от 
3 июля 2014 года по делу № 33-9235/2014 [Decision of the Supreme Court of the Republic 
of Bashkortostan of 3 July 2014 in case No. 33-9235/2014]. 
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close relative, unless the patient has prohibited doing this. However, as was 
shown in section 5.3.5.1, whether or not Section 22 FHP covers civilly 
incapable patients is unclear. The literal interpretation excludes patients 
deprived of their civil capacity from the scope of Section 22 FHP, but 
interpretation in the light of international law requirements means that patients 
with or without civil capacity are covered.1301 It is clear that civilly capable 
patients and patients with limited capacity can refuse receiving information 
that is covered by Section 22 of the FHP. However, the right to refuse 
receiving medical information is not foreseen in Section 20 FHP, which 
establishes a procedure for providing information concerning medical 
treatment. This means that patients deprived of the civil capacity to act may 
be unable to refuse receiving information concerning suggested medical 
interventions if the literal interpretation of Section 22 FHP is taken as a basis. 
Patients who possess full or limited civil capacity have the right to refuse 
receiving any medical information.  

Slightly different rules apply if the somatic disorder of a patient with a 
mental disorder is treated under the PCA. Patients declared to be incapable to 
act and those possessing full or limited civil capacity have similar rights with 
respect to medical information. According to Section 11 (2) PCA, it is a doctor 
who is obliged to provide the information described earlier (see table 2). The 
act does not oblige a patient to receive such information, yet it does not clearly 
foresee the right to refuse receiving medical information. In the case of refusal, 
a patient has an obligation to receive information concerning the consequences 
of a refusal in a written form.1302 

To summarise, the FHP may foresee limitations of the rights of patients 
declared to be fully civilly incapable to refuse receiving medical information 
compared with other patients. Though, the PCA does not differentiate in 
relation to the right to refuse receiving medical information for civilly 
incapable and civilly capable patients, the right for all patients to refuse 
obtaining information is not clearly recognised.  

The other question to be addressed in this section is whether Russian 
legislation allows for limiting disclosure of information for patients in order 
to ease the understanding of information or support a patient requires during, 
before, or after an assessment of the ability to make healthcare decisions. 

                               
1301 The distinction was probably made unintentionally (see section 5.3.5.1 note 1280). We 
cannot state whether the domestic courts will consider exclusion of civilly incapacitated persons 
from the scope of rights under Section 22 FHP represents unlawful actions because this violates 
Articles 12 and 25 CRPD (which are the sources of law of the Russian Federation in accordance 
with Articles 15 and 17 Constitution). In the Delova case, the Constitutional Court did not 
interpret Article 12 and 25 CRPD as requiring equal enjoyment of the rights (see section 5.2.4). 
1302 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 № 3185-1 [Federal Act of the Russian Federation on Psychiatric 
Care and Legal Safeguards for Citizens 1992] Section 12 (2). 
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In the previous section it was explained that the standard forms of consent 
– or refusal – issued by the Ministry of Health are ambiguous. In these forms 
it is stated, for example, that medical treatment may involve certain risks, but 
the risks are not specified. According to the Ministry of Health, the disclosing 
of information in such a form meets the requirements of the law (see section 
5.3.5.2).1303 Healthcare staff may also disclose information in more precise 
details at their discretion. As such, the disclosure of information will differ 
from case to case. One may therefore say that the law provides the opportunity 
for doctors to adjust the method of presenting information for the needs of 
specific patients during disclosure. Moreover, the law also declares that 
information concerning a patient’s health shall be provided to the patient or 
the patient’s spouse, child, or other close relative in a solicitous manner, if a 
negative outcome of a disorder is expected.1304 The law leaves physicians to 
decide on the most appropriate and delicate way of providing such information 
and who (patients or their close relatives) should receive it. Information 
regarding treatment may be provided to a patient in broad terms. However, the 
PCA does not stipulate any possibilities that are open for the partial disclosure 
of information concerning treatment, though disclosure may be provided in 
broad terms. 

Another important issue concerning the manner of presenting information 
relates to the forms of support that are prescribed by law, and whether there 
are any legal hindrances that may restrict support in understanding 
information. The analysis of the legislation indicates that the only forms of 
support in understanding information, enshrined within Russian law, is in 
providing information in a delicate manner, the disclosure of information to 
close ones, and partial disclosure to a patient. Since in accordance with Section 
22 (2) of the FHP, it is the treating physician who should disclose information 
concerning a patient’s state of health, supportive mechanisms are rather 
confined to the possibilities open to that actor. Pursuant to the FHP, other 
                               
1303 Приказ Министерства здравоохранения РФ от 19 декабря 2003 года № 606 “Об 
утверждении инструкции по профилактике передачи ВИЧ-инфекции от матери ребенку 
и образца информированного согласия на проведение химиопрофилактики ВИЧ” [Decree 
of the Ministry of Health of the Russian Federation of 19 December 2003 No. 606 On Approval 
of the Guidelines for Prevention of HIV Transmission from Mother to Child, and the Sample 
of Informed Consent for HIV Chemoprophylaxis]; see also e.g. Приказ Министерства 
здравоохранения и социального развития РФ от 26 января 2009 года № 19н “О 
рекомендуемом образце добровольного информированного согласия на проведение 
профилактических прививок детям или отказа от них” [Decree of the Ministry of Health 
and Social Development of the Russian Federation of 26 January 2009 Nо. 19н The 
Recommended Sample of Informed Consent or Refusal of Preventive Vaccinations for 
Children]; Приказ Министерства здравоохранения РФ от 25 ноября 2002 года № 363 “Об 
утверждении инструкции по применению компонентов крови” [Decree of the Ministry of 
Health of the Russian Federation of 25 November 2002 Nо. 363 On Approval of the Instruction 
on the Use of Blood Components]. 
1304 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 22.3. 
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persons may only provide support in understanding the methods and aims of 
a specific intervention. The law, along with regulations and recommendations 
from authorities, does not prescribe the need for assistance – for example, via 
visual aids or the simplified language of the informed consent forms. It may 
be questionable why the law obliges only a treating physician to disclose the 
information. Different actors, such as other medical personnel, social workers, 
or even close ones may know better how to support a patient in the process of 
informing than a treating physician in a particular case. 

5.4 Capacity assessments on the macro level: when 
divergent rules apply 
5.4.1 The FHP involuntary treatment rules  
As explained in section 1.5, the examination and answering of the research 
question (II) – when assessment of capacity is required – will be executed on 
the micro and macro levels. The analysis on the macro level requires 
investigating how the Russian legal orders draw a distinction between somatic 
interventions on the one hand, and compulsory mental health interventions on 
the other. The FHP establishes different rules for medical treatment, in 
particular for the following situations: 

• General somatic interventions (Section 20.2 FHP, studied earlier 
in section 5.3 of the thesis);  

• Emergency somatic interventions (Section 20.9 (1) FHP); 
• Treatment of persons with serious mental disorders (Section 20.9 

(3) FHP). 

Analysis in section 5.3 indicates that assessment of capacity in healthcare is 
relevant for decisions about general somatic care in Russia, but only for those 
patients who are totally deprived of civil capacity. In this section the question 
of whether capacity assessments are needed for emergency somatic 
interventions and treatment of persons with mental disorders is investigated 
(the study will enable fulfilling tasks I.1 and I.2. 

According to Section 20.9 (1) FHP, emergency somatic interventions do 
not require the patient’s consent. The literal interpretation of the Section 
indicates that several conditions need to be fulfilled to provide treatment 
without consent: there must exist a threat to the patient’s life;1305 the patient 
should be unable to express his or her own will or the patient’s guardian cannot 

                               
1305 Note that the language of the section requires showing that there is a direct threat to life. 
This means that the intervention cannot be provided for the purposes of preventing deterioration 
of health, unless such deterioration may result in the patient’s death. 



 376 

be reached.1306 Section 20.9 (1) FHP does not directly refer to the ability to 
make a healthcare decision, but only to the ability to express will, at least for 
those patients with full civil capacity. However, the rule states that necessary 
treatment may be provided without the consent of a guardian if he or she 
cannot be reached, and refers to Section 20.2 FHP. As discussed previously, 
Section 20.2 FHP lays down that a guardian may consent on behalf of a civilly 
incapacitated patient, whose “state” does not allow for providing valid consent 
or refusal of treatment.1307 Section 20.9 (1) FHP may be interpreted twofold. It 
may be interpreted as being that emergency treatment is only permitted in 
cases where patients with or without civil capacity cannot express their wishes 
concerning treatment; a guardian of a civilly incapacitated patient may provide 
consent in cases where the particular wishes are impossible to investigate. If 
a guardian cannot be reached, medical intervention to preserve life can be 
provided anyway. The second variant of interpretation is that emergency 
treatment without consent is only allowed regarding patients who have full or 
limited civil capacity and cannot express their wishes. In cases where a patient 
is totally civilly incapacitated, assessment of mental capacity in accordance 
with Section 20.2 FHP shall be provided. If a patient is unable to consent, it is 
the guardian who, if he or she can be reached, consents on behalf of a patient. 
As mentioned previously, the exact criteria for assessment of ability to make 
healthcare decisions are not expressed in law, and it is unclear what they are. 
The second interpretation may demand more time for mental capacity 
assessment, which might not be feasible in an emergency. Unfortunately, it is 
not possible to state which interpretation is preferred in practice. Neither 
accessible practice, nor the scholarly literature, discuss the issue. In my view, 
the first interpretation offers the least restrictive limitations of rights, which in 
itself is a requirement of the Constitution and should accordingly be preferred. 

Section 20.9 FHP allows providing non-consensual treatment to persons 
with serious mental disorders. This exception is broadly formulated and in 
most of the cases limits to possible interventions are not specified. The 
wording of the Act mentions this group of patients and does not require causal 
relations between having a serious mental disorder and the treatment provided. 
For instance, the law does not specify that medical interventions provided to 
patients with serious mental disorders should be limited to treatment of such 
disorders. The broad formulations raise concerns from the constitutional law 
perspective, namely, that such a degree of intrusion into privacy might be 
disproportionate and unnecessary. The analysis of the issue of whether mental 
capacity assessments are required for patients with mental health problems 
will continue in section 5.4.2. 

                               
1306 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of Citizens 2011] Section 20.9. 
1307 See section 5.3.3. 
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Stage 4 of the general rule, studied in section 5.3.3, requires confirming the 
inability to consent or refuse medical intervention due to the patient’s “state”. 
To conclude, in the cases of emergency somatic interventions, it is unclear 
whether stage 4 of the four-stage test is relevant. In cases of emergency, only 
the ability to communicate wishes and preferences may be questioned. So far 
it is unclear whether the ability to consent or refuse medical intervention due 
to the patient’s “state” is the same as the ability to communicate wishes and 
preferences. According to the FHP, in a situation where a person has a serious 
mental disorder diagnosed, involuntary medical intervention can be allowed. 
In these situations the four-stage test might be irrelevant. However, the 
provisions of the act are formulated in a rather broad manner, allowing any 
types of intervention. These issues are studied further in sections 5.4.2. 

5.4.2 Psychiatric care and competence to decide 
In section 5.4.1 it was explained that Section 20.9 FHP allows for non-
consensual medical interventions to be provided for patients who have serious 
mental disorders. The FHP does not establish any limitations for these medical 
interventions. From the text of the FHP it does not follow that interventions 
must be connected with a serious mental disorder. According to the FHP it is 
the court that determines whether or not an involuntary intervention is lawful, 
and only in accordance with the procedure prescribed by federal law. The 
Federal Act on Psychiatric Care and Legal Safeguards for Citizens (hereinafter 
- the PCA) contains more detailed rules as to involuntary, as well as voluntary 
medical interventions for patients with serious mental disorders.1308  

The PCA, contrary to the FHP, mainly operates with the notion of 
psychiatric care as opposed to medical intervention. Psychiatric care is 
defined as being healthcare that includes psychiatric examination, psychiatric 
assessment, diagnosing and preventing mental disorders, treatment and 
rehabilitation of persons suffering from mental disorders.1309 As is clear from 
the definition, various medical interventions may constitute care, and the list 
of the procedures is not exhaustive. Treatment of persons suffering from 
mental disorders is not necessarily treatment of a mental disorder; it could be 
any type of treatment. The definition of psychiatric care under the PCA neither 
excludes somatic interventions on persons with mental disorders, nor 
explicitly allows this type of care to be undertaken. Thus the act possibly 
encompasses any type of treatment. 

The PCA contains rules for both compulsory and voluntary psychiatric 
treatment. Mental capacity assessment (stage 4 of the four-stage test) is 

                               
1308 Contrary to the FHP, the PCA does not establish priority of its application. 
1309 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 1. 
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regulated identically as for the general somatic interventions and voluntary 
psychiatric interventions.1310 These rules were discussed in section 5.3.3. 

The PCA mainly focuses on two compulsory types of intervention, namely: 
psychiatric examination and in-patient psychiatric care (психиатрическое 
обследование или лечение). According to Section 29 PCA, to be admitted to 
compulsory treatment a patient must have a serious mental disorder and needs 
in-hospital psychiatric diagnostics and treatment. These admission criteria for 
compulsory psychiatric treatment are studied bellow. 

In the PCA, a mental disorder is perceived to be a legal fact. Establishing 
whether a person has a mental disorder is within the exclusive competence of 
psychiatrists (individual practitioners or a commission of psychiatrists).1311 
Diagnosis of a mental disorder must be based on internationally recognised 
standards. The ICD-10 was adopted as the only system of records within the 
healthcare sector.1312 As we know from the discussion in Chapter 2, the ICD-
10 is not meant to establish legally relevant facts or to draw a distinction 
between somatic and mental disorders. The approach of the legislator is 
therefore, as stressed in Chapter 2, problematic. The issue of interconnection 
between mental and somatic disorders has not been discussed by legal scholars 
or in the case practice. In the discourse it is rather seen as something that is, 
by definition, determined by healthcare practitioners. It is also unclear when, 
and under what circumstances, interventions not directly related to a mental 
disorder as a prerequisite for entering into compulsory mental health 
treatment, are allowed. 

Involuntary psychiatric examination and admission to in-patient care can 
take place when patients have a mental disorder and that disorder is serious 
because  
1. patients pose immediate danger to themselves or others, or 
2. patients are helpless, namely cannot satisfy their basic needs on their own, 
or  

                               
1310 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 11. 
1311 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 20. Note that this is the 
criteria for admission to a psychiatric institution, but not necessarily for deprivation of civil 
capacity to act. Psychologists may provide expert opinion for forensic psychiatric examination 
for civil incapacitation. 
1312 Приказ Министерства здравоохранения РФ от 27 мая 1997 года № 170 “О переходе 
органов и учреждений здравоохранения РФ на международную статистическую 
классификацию болезней и проблем, связанных со здоровьем Х пересмотра” [Decree of 
the Ministry of Health of the Russian Federation of 27 May 1997 No. 170 Оn Application the 
International Statistical Classification of Diseases and Related Health Problems 10th Revision 
by Health Authorities and Healthcare Facilities of the Russian Federation]. 
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3. the patients’ state of health would deteriorate significantly if psychiatric 
care was not provided.1313 

Contrary to the English approach, it is unclear whether the Russian legislator 
requires proof of the causal connection between mental disorder, and the 
mentioned criteria of its seriousness. For instance, a patient might be unable 
to satisfy personal basic needs because of a fever, or where the patient’s health 
might deteriorate due to the need for an appendectomy – which might not be 
directly connected with any mental disorder. The construction of the legal rule 
might explain why it is unnecessary to proof causal connection. The rule 
requires a diagnosis and combination of life-circumstances qualifying a 
person for compulsory treatment, rather than a mental disorder of a serious 
degree. As stated previously, what constitutes psychiatric care, and to what 
extent it may encompass somatic interventions, is unclear. 

The criteria of seriousness of a mental disorder described above may be 
interpreted rather broadly. To some extent these criteria overlap; for instance, 
the inability to satisfy basic needs may constitute danger to a patient.1314 As it 
stands, there are no valid sources of law that describe how the aforementioned 
notions are to be explained. The reference to serious disorder and the need of 
diagnosis in accordance with the medical standards in practice readdressed 
determination of the seriousness of mental disorders to healthcare 
practitioners. In the protocol of judicial proceedings of Leninskii District 
Court of Murmansk City in case No. 2-23/09 of 2 February 2009, the medical 
professionals described that a patient was immediately dangerous to others 
since, during compulsory hospitalization and securing her to a bed, she 
threatened to complain to a court about the unlawful actions of medical 
staff.1315 In another judgment, a patient who was alleged to have a mental 

                               
1313 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 23.4 and 29. 
1314 The Constitutional Court in the Zagidulina case also acknowledged that the terms of the 
PCA are not defined and very broad explanations are possible. But, by referring the Rakevich 
v. Russia case, where the ECtHR did not find that such broad criteria for compulsory 
hospitalization was a violation of the ECHR, the Constitutional Court considered the norm of 
the PCA to be compliant with the rights enshrined in the Constitution. Определение 
Конституционного Суда РФ от 3 ноября 2009 года № 1366-О-О “Об отказе в принятии к 
рассмотрению жалобы гражданки Загидулиной Зельфруз Карибулловны на нарушение 
ее конституционных прав положениями Закона Российской Федерации “О 
психиатрической помощи и гарантиях прав граждан при ее оказании” и Гражданского 
процессуального кодекса Российской Федерации” [Decision of the Constitutional Court of 
the Russian Federation of 3 November 2009 Nо. 1366-О-О “About the Refusal to Accept 
Complaints from Citizen Zagidulina Zelfruz Karibullovna about Violation of Her 
Constitutional Rights by Provisions of the Federal Act of the Russian Federation on Psychiatric 
Care and Legal Safeguards for Citizens and the Civil Procedural Code of the Russian 
Federation”] p. 3. 
1315 Дело № 2-23/09 Ленинский районный суд города Мурманска [Case No. 2-23/09 
Leninsky District Court of Murmansk] p. 209. In total, the patient was physically restrained for 
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disorder and diabetes was considered to be immediately dangerous “due to 
absence of critique to her own state that could result in harm to herself or 
others”.1316 The psychiatric institution did not explain why the patient was 
considered to be immediately dangerous to herself or others (criterion 1) but 
the criterion of deterioration of the patient’s health (3) was not applied.1317 The 
materials of the case do not contain information about the need for immediate 
treatment of her diabetes, though there was mention that diabetes could be 
potentially harmful. The arguments of the psychiatric institution were 
accepted by the court and compulsory hospitalisation was sanctioned.1318 

Another area that seems problematic after analysis of the available cases 
concerns defining “immediate” dangerousness, as opposed to potential. 
Deterioration of a patient’s health due to a mental disorder may be predicted 
with a very low degree of probability.1319 Since no standards, methods, or 
guidelines for determining this type of danger exists, judgments of the courts 
of different instance often state that it is up to psychiatrists to decide whether 
the danger is immediate. For example, Nevskii District Court of Saint-
Petersburg City in decision No. 2-325/08 of 2 July 2008, considered that 
involuntary admission of the applicant to an in-patient setting was lawful since 
the patient constituted an immediate danger to others. According to the 
judgment, the immediate danger in that case was the non-compliance with the 
orders of hospital staff and others, as well as the patient’s loud exclamations 
to staff and representatives of authorities from 1999 till 2006.1320 Since the acts 
are unclear, the case practice can provide a number of interpretations of the 
criteria for admission to psychiatric care. From the human rights law 
perspective (namely, demands for ensuring foreseeability and an absence of 
arbitrariness) this situation is disturbing.  

The PCA establishes a possibility for psychiatric care in outpatient settings, 
a type of treatment that can only be received on a voluntary basis. There is one 
exception to this rule, namely, so-called clinical supervision (диспансерное 

                               
a period of about 17 hours. The patient was admitted to compulsory treatment. The court did 
not satisfy the complaint of the patient. 
1316 Решение Приморского районного суда г. Санкт-Петербурга от 10 ноября 2011 года 
по делу № 2-6458 [Decision of Primorskii District Court of St. Petersburg City of 10 November 
2011 in case No. 2-6458] p. 4. 
1317 Neither was criterion 2 – helplessness – alleged due to possible inability to inject insulin 
during the outbreaks.  
1318 Решение Приморского районного суда г. Санкт-Петербурга от 10 ноября 2011 года 
по делу № 2-6458 [Decision of Primorskii District Court of St. Petersburg City of 10 November 
2011 in case No. 2-6458] p. 4. 
1319 I have not found any scientific studies conducted by Russian researchers discussing the 
scientific predictability of dangerousness. A more detailed discussion about the absence of 
scientific possibilities to predict dangerousness is conducted in Chapters 4 and 6. 
1320 Решение Невского районного суда г. Санкт-Петербурга от 2 июля 2008 года по делу 
№2-325/08 [Decision of the Pushkinskii District Court of St.Petersburg City of 2 July 2008 in 
case No. 2-325/08] p. 4. 



 381

наблюдение).1321 The aim of clinical supervision can be described as 
observing the development of a mental disorder, and has mainly statistical 
and, to some extent, preventive purposes. The supervision is decided for 
patients with chronic or prolonged mental health conditions that are coupled 
with severe outbreaks. As opposed to the procedure of a psychiatric 
examination, clinical supervision does not require the consent of a patient or 
that of the patient’s guardians. A commission consisting of psychiatrists 
decides whether a patient is to be clinically supervised. This type of 
supervision may last until a patient gets better or totally recovers.1322 In the 
Constitutional Court case of Goidin, the applicant alleged that the provisions 
of clinical supervision were unconstitutional since they allowed diagnostics 
and treatment without the consent and decision of a court, and therefore 
transgressed, in particular, Article 15 of the Constitution (thus violating 
recognised principles and norms of international law). The Constitutional 
Court did not agree with the applicant that the clinical supervision was a form 
of compulsory treatment and called for a distinction between these 
categories.1323 The judgment of the Constitutional Court did not answer the 
question regarding how clinical observation is distinct from psychiatric 
examination, which is also considered to be an infringement of the right to 
privacy in accordance with international human rights law.1324 This 
interpretation by the Constitutional Court, makes the legal rights and 
obligations of patients somewhat ambiguous. 

Who may decide about involuntary treatment? The FHP contains a rule for 
persons with serious mental disorders: the courts, shall make decisions 

                               
1321 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 27. 
1322 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 26–27; Замятина, И И, 
Конфликтные ситуации в работе с недееспособными пациентами и способы их 
разрешения, p. 100. 
1323 Определение Конституционного Суда РФ от 21 июня 2011 года № 773-О-О “Об 
отказе в принятии к рассмотрению жалобы гражданина Гойдина Николая Тимофеевича 
на нарушение его конституционных прав статьей 26 и частями первой и второй статьи 
27 Закона Российской Федерации “О психиатрической помощи и гарантиях прав граждан 
при ее оказании” [Decision of the Constitutional Court of the Russian Federation of 21 June 
2011 Nо. 773-O-O “About the Refusal to Accept Complaints from Citizen Goidin Nikolai 
Trofimovich on Violation of His Constitutional Rights by Section 26 and Sections 27.1 and 
27.2 of the Federal Act of the Russian Federation on Psychiatric Care and Legal Safeguards for 
Citizens”] p. 3. 
1324 According to Section 26.3 PCA, regular involuntary psychiatric examinations may be 
provided without consent in cases where the regime of clinical supervision was established. 
Taking into account that the regime of clinical supervision typically lasts until a patient recovers 
from the mental disorder, which in practice may mean forever (the usual formulation is that the 
disorder is in a stage of remission), the questions as to proportionality and necessity of such 
intrusive means should arise from the perspective of international human rights norms, which 
Mr Goidin also referred to. 
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according to a procedure prescribed by law.1325 The PCA however, does not 
always regard a decision of the court to be a valid authorisation. According to 
the latter act, psychiatrists may decide on the following medical procedures:  

• psychiatrists may make decisions concerning the psychiatric 
examination of persons who are deemed to be dangerous to 
themselves or others;1326  

• a council of psychiatrists may decide to provide clinical supervision 
to those who have chronic mental health issues with severe 
outbreaks;  

• psychiatrists may decide to compulsorily hospitalise a patient to in-
patient settings and impose treatment for up to 48 hours (a council 
of psychiatrists is also supposed to confirm this decision during the 
same period of time and apply to the court for compulsory 
hospitalisation).1327  

The provisions of the PCA shall be treated as lex specialis and prevail over 
the general norm of the FHP.  

To sum up, the PCA attempts to draw a distinction between the treatment 
of patients with mental and somatic disorders. The text of Section 29 PCA 
allows involuntary hospitalisation for the purposes of psychiatric examination 
or psychiatric treatment only. This formulation neither prohibits nor 
prescribes somatic health interventions to be provided compulsorily under the 
PCA provisions on involuntary care. The limits of permissible psychiatric 
examination or treatment are somewhat unclear. The boundaries of application 

                               
1325 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Sections 20.9 and 20.10. 
1326 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 23.4(a) and 24.1. 
1327 The Constitutional norm requires that no person may be detained for more than 48 hours. 
This was also confirmed by the Constitutional Court in the case of Khoroshavceva, discussed 
earlier in the section. However, the PCA has not been amended to make it congruent with the 
decisions of the Constitutional Court. According to the PCA, a council of psychiatrists has 48 
hours to confirm a decision of psychiatrists concerning involuntary admission, and then a 
further 24 hours to apply to the court.  
Определение Конституционного Суда РФ от 5 марта 2009 года № 544-О-П “По жалобе 
гражданки Хорошавцевой Надежды Николаевны на нарушение ее конституционных 
прав рядом положений закона Российской Федерации “О психиатрической помощи и 
гарантиях прав граждан при ее оказании” и Гражданского Процессуального Кодекса 
Российской Федерации” [Decision of the Constitutional Court of the Russian Federation of 5 
March 2009 No. 544-О-П “Regarding Complaints of Citizen Horoshavtseva Nadezda 
Nikolaevna Concerning Violation of Her Constitutional Rights by Provisions of the Federal Act 
of the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens and the Civil 
Procedural Code of the Russian Federation”]; Федеральный закон РФ “О психиатрической 
помощи и гарантиях прав граждан при ее оказании” от 2 июля 1992 года № 3185-1 
[Federal Act of the Russian Federation on Psychiatric Care and Legal Safeguards for Citizens 
1992] Section 32. 
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of in-patient involuntary psychiatric treatment, as well as clinical supervision, 
for medical interventions connected with somatic conditions are blurred, and 
determined by clinical practice. This situation leads to an absence of 
foreseeability of the boundaries of self-determination over one’s own body.  

Similar to the English legal system, involuntary interventions in Russia 
may be authorised even for mentally competent patients. The Act demands 
psychiatrists, in accordance with the ICD-10, to determine if a person has a 
mental disorder. As shown in section 2.3.2.2, the ICD-10 is not meant to be 
used for distinguishing between somatic and psychiatric treatment. 
Involuntary treatment may be imposed on persons suffering from mental 
disorders if they are dangerous to themselves or others, or cannot satisfy their 
basic needs themselves or are helpless, or their state of health would 
significantly deteriorate if psychiatric care was not provided.1328 The criteria 
may be perceived as overlapping. They are interpreted in rather a broad and 
divergent manner in practice. The criteria for admission to compulsory mental 
health treatment are rather blurred and not straightforward.  

5.4.3 Russian law on the macro level: concluding remarks on the 
legal relevance of capacity assessments 
In section 1.9, tasks I.1 and I.2 of the thesis were formulated. Task I.1 requires 
investigating whether capacity assessment is relevant for decisions on somatic 
care in Russia and what other thresholds apart from mental capacity are 
established. Task I.2 requires studying how the Russian legal order draws a 
distinction between somatic and mental healthcare interventions. The 
responses on these tasks will be synthesised in this section. 

As shown in section 5.3.3, in the Russian legal order mental capacity 
assessment may be relevant for some people, but not for all. Assessors may 
decide that a patient is unable to make healthcare decisions only if the patient 
is civilly incapacitated. This means that apart from mental inability, a person 
must have a mental disorder, be unable to understand or manage one’s own 
actions in general, and a decision of a court concerning total civil 
incapacitation must be made. The content of these thresholds is investigated 
further in sections 5.5 through to 5.8. Those patients who have full or partial 
civil capacity are not supposed to have their mental capacity questioned in 
healthcare. It might be possible to recognise their consent or refusal to be 
invalid after the decision has been made, if the patients concerned apply to a 
court. Whether a patient had or did not have mental disorder at the time of 
deciding on healthcare is not important for the legislator. It is the mental 

                               
1328 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 29. 
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ability to understand the significance of one’s own actions or to manage them 
that shall be assessed by a court.  

The research task I.2 requires investigating when assessment of capacity is 
required in Russian law on the macro level. As indicated in section 5.4.1, the 
Russian legal system distinguishes between the rules for general somatic 
interventions, emergency somatic interventions and compulsory psychiatric 
care. In the Russian legal system capacity assessments are relevant for somatic 
and voluntary psychiatric care interventions. It is yet unclear whether capacity 
assessments are necessary in the situation of an emergency. The rules on 
emergency treatment may be interpreted as that of requiring the capacity 
assessment of civilly incapacitated patients, or as authorising treatment in 
cases where the patient cannot express wishes. 

The rules concerning general somatic treatment and compulsory 
psychiatric treatment are fundamentally different: if a patient falls under the 
compulsory treatment regime, capacity assessment is irrelevant. If a patient 
receives compulsory mental health treatment, all types of intervention, 
including the somatic ones are allowed without consent. But drawing a sharp 
dividing line between when compulsory psychiatric treatment is necessary and 
when other rules apply is problematic. The problem occurs for all patients who 
have been considered to be fully civilly incapable. All patients with full civil 
incapacity by definition have the established legal fact of mental disorder. 
Mental disorder is one of the admission criteria for compulsory psychiatric 
treatment. Determining whether a patient has a mental disorder of the required 
type for compulsory intervention is readdressed to psychiatrists. Psychiatrists 
are supposed to establish the diagnosis in accordance with the ICD-10. The 
law also requires that the mental disorder is serious. The legal criteria for 
seriousness is not the exclusive competence of psychiatrists, it must be 
evaluated by courts as well. In the studied legal practice, the issue of 
seriousness is also readdressed to these professionals. The legal criteria for 
seriousness of a mental disorder are formulated in a very broad manner. This 
leads to wide and inconsistent interpretations in the studied legal practice (for 
instance, when stating that a patient is going to complain to the court is 
considered to fulfil the criterion of dangerousness). Due to the blurred criteria, 
the distinction of when capacity assessment is required (and where 
intervention is to be administered as a voluntary somatic or mental health 
intervention) and when it is irrelevant is not foreseeable. Drawing the line 
between voluntary regimes and compulsory mental health care regimes makes 
a dramatic difference to the rights of the individual. 

The major problem identified is indistinctness of the criteria for admission 
to compulsory psychiatric treatment. The broad formulations do not allow the 
laws to be foreseeable for persons deprived of civil capacity. 

The legislator has adopted a consistent definition of voluntary treatment. 
The requirements when capacity evaluation to make a healthcare decision is 
needed are similar in the FHP and the PCA. These acts also abide by the 
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approach according to which voluntary consent is consent given by a patient 
who is able to give it. Thus a guardian’s consent on behalf of a civilly 
incapacitated patient deemed unable to make a healthcare decision would be 
considered to be the voluntary act of a patient. This approach does not 
correspond to the practice of the Constitutional Court.  

5.5 Mental disorder: medical criterion for incapacity 
The analysis in section 5.3 indicates that assessment of the ability to make 
decisions in healthcare may only be provided for persons divested of civil 
capacity.1329 Thus the decision of a court on full deprivation of civil capacity 
is a precondition for evaluating the ability to make healthcare decisions. In 
section 5.3.3, I explained that in order to decide about legal incapacity to make 
healthcare decisions, the following stages shall pass: 

Stage 1 a person must have a mental disorder that meets a diagnostic 
threshold,  
Stage 2 it must be assessed that the person does not have the ability to 
understand or manage one’s own actions; and  
Stage 3 a causal connection between mental disorder and inability to 
understand or manage one’s own actions must be confirmed; and  
Stage 4 the patient must be unable to consent or refuse medical 
intervention due to his or her “state”.  

The first three stages must be confirmed by a decision of a court about civil 
incapacitation, whereas on stage 4, it is a healthcare practitioner who decides. 
This section focuses on the analysis of legally recognised conditions that may 
cause civil incapacity to act (or stage 1 of the four-stage test). 

The presence of a mental disorder is often referred to as a medical criterion 
for civil incapacity in the legal and psychiatric literature.1330 The Russian legal 
system, and in particular, Section 29.1 CiC, seem to consider mental disorder 
as being a stable fact (the mentioned provisions do not indicate that mental 
                               
1329 As explained previously in section 5.3.3, the CiC allows for recognising consent or refusal 
as being invalid post-factum. If consent to or refusal of medical treatment is viewed as a civil 
law deal, it may be considered to be invalid on the basis of inability to understand or manage 
one’s own actions prescribed in accordance with Section 177 CiC. Гражданский кодекс 
Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code of the Russian 
Federation 1994] Section 177. 
1330 See e.g. Орлова, О Б, Дееспособность физических лиц в российском гражданском 
праве, p. 85; Климов, В А, Клинико-социальные критерии дее- недееспособности лиц, 
находящихся под диспансерным наблюдением, p. 9; Шепель, Т В, Деликт и психическое 
расстройство: цивилистический аспект, p. 13; Тарасова, Е Н, Актуальные вопросы 
применения критериев недееспособности и ограниченной дееспособности в 
гражданском процессе, p. 102; Эльтекова, Э В, et al., Особенности cудебно-
психиатрической экспертизы по делам о дееспособности в аспекте Постановления 
Конституционного Суда от 27 февраля 2009 года №4-П, p. 57. 
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disorders may fluctuate). In accordance with Section 29.3 CiC, if persons no 
longer have the conditions for incapacity named earlier or can manage actions 
with the assistance of another person, a court may recognise them to be fully 
or partially capable to act. Thus incapacity is a longstanding condition that is 
established and terminated by a decision of a court. One can say that there is 
a strong presumption of capacity that is valid before the decision of a court 
comes into legal force, and a presumption of incapacity that exists from that 
moment until a decision on restoration of capacity comes into legal force.1331 
The fluctuating nature of mental disorders and the changing ability to 
understand or manage actions does not have legal relevance, while a person is 
declared civilly incapable.1332  

In section 5.4 it was explained that only psychiatrists (as individual 
practitioners or a commission of psychiatrists) are allowed to diagnose mental 
disorder for the purposes of compulsory mental health care.1333 This is not the 
case with stage 1 of the four-stage test. Pursuant to civil procedural legislation, 
if a judge has received reliable information about the presence of a mental 
disorder, to make a decision concerning civil incapacity to act, then special 
expertise, a forensic psychiatric (or psychological-psychiatric) can be 
ordered.1334 Psychiatrists who participate in the process of treatment, cannot 
be forensic experts in court proceedings.1335 The legislation does not directly 
require a court to base a decision about civil incapacity on the expertise of a 
forensic psychiatric, however, in many instances the expertise has been used 
as the only evidence of incapacity.1336 The law also demands experts to base 
the process of diagnosing on internationally recognised standards.1337 As it 

                               
1331 See also Aнисимова, В С, Вопросы теории и практики при установлении 
дееспособности субъектов гражданского права, p. 190. 
1332 Indeed, restoration of legal capacity to act within the Russian system may seem problematic. 
One of the reasons for this from the patient’s point of view is the necessity to undergo an 
assessment in in-patient psychiatric settings. Successful restoration of legal capacity does not 
appear to happen too often, and none of the cases I have studied acknowledged that the mental 
disorder of a patient fluctuates. Since the procedure of restoring capacity involves court 
proceedings, which are quite time-consuming, it is difficult to take into account the fluctuating 
nature of some disorders. I dare to say that experts and courts in most of the cases would be 
reluctant to restore the legal capacity of an individual as a result of some lucid intervals.  
1333 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Section 20. 
1334 Гражданский процессуальный кодекс Российской Федерации от 14 ноября 2002 года 
№ 138-ФЗ [Civil Procedural Code of the Russian Federation 2002] Section 283. 
1335 Федеральный закон РФ “О государственной судебно-экспертной деятельности в 
Российской Федерации” от 31 мая 2001 года № 73-ФЗ [Federal Act of the Russian 
Federation on State Forensic Service 2001] Section 18. 
1336 This issue is studied in more detail in section 5.6. 
1337 The PCA proclaims that diagnosis cannot be based on disagreement with norms accepted 
in society, moral, or cultural values, as well as other reasons not directly connected with a 
patient’s mental health. Федеральный закон РФ “О психиатрической помощи и гарантиях 
прав граждан при ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian 
Federation on Psychiatric Care and Legal Safeguards for Citizens 1992] Section 10.1. 
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currently stands, the only international standard recognised by Russia for 
establishing the diagnosis of a mental disorder is the ICD-10. According to 
Tarasova, the absence of concrete requirements of law as to the list of mental 
disorders means that medical professionals have a discretion on identifying 
what mental disorders are relevant for incapacitation.1338 Russian law 
readdresses to medical practitioners the issue of defining which mental 
disorders are of sufficient reason for civil incapacity. However, the ICD-10 
contains a number of mental and behavioural disorders. As discussed in 
section 2.3.2, the ICD-10 classification and the process of medical diagnosis 
is not designed for establishing legal facts.1339 How is the gap between law and 
medical science/practice to be bridged? Are all mental disorders considered to 
fall within the legal threshold? Shepel considers that the following types of 
mental disorders can usually meet the medical criterion for incapacity: a) 
mental disorders that are continuous, characterised by persistent psychiatric 
symptoms (no evidence of improvement or worsening of a person’s mental 
state); or b) mental disorders that have a progressive course (a patient’s state 
steadily degenerates, problems escalate); or c) mental disorders that have a 
progressive-episodic nature (when progressive nature is combined with severe 
outbreaks).1340 The author also mentions that in most of the cases only long-
standing or chronic psychiatric disorders can be considered to meet the 
diagnostic threshold under the CiC, but for medical experts the main concern 
is rather the nature and types of possible outbreaks, as well as types of possible 
remissions.1341 In the judicial case practice it is possible to come across similar 
reasoning about disorders causing incapacity – they are usually chronic and 
persistent.1342 In his doctoral thesis in medicine, Klimov analysed available 
cases on civil incapacity to act. According to his study the majority of the 
cases of incapacitation concerned persons with intellectual disorders (all types 
of mental retardation became a cause for incapacitation, including its mild 
form), schizophrenia (paranoid and simple schizophrenia), vascular 
syndromes of brain in cerebrovascular diseases,1343 or various organic mental 

                               
1338 Тарасова, Е Н, Актуальные вопросы применения критериев недееспособности и 
ограниченной дееспособности в гражданском процессе, pp. 103–104. 
1339 See also similar questions raised in Синицын, В Г, К вопросу о невменяемости, 
недееспособности, ограниченной дееспособности, p. 219. 
1340 Шепель, Т В, Деликт и психическое расстройство: цивилистический аспект, p. 32. 
1341 Ibid, 35. 
1342 See e.g. Апелляционное определение Санкт-Петербургского городского суда от 28 
ноября 2013 года по делу № 2-1078/2013 [Judgment of St. Petersburg Court of Appeal of 28 
November 2013 in case No. 2-1078/2013] p. 2. 
1343 This disease relates to a group of diseases of the nervous system, as opposed to mental and 
behavioural disorders. In my analysis of Russian case law I have not found any case where a 
person was recognised as being incapable to act due to the presence of a disorder other than 
mental and behavioural disorder under the ICD-10. In the explanatory note for a bill to the PCA, 
an initiator – the Federal Assembly of Zabaikalskii kraj – acknowledges that the current 
legislation perceives mental disorders to be a group of disorders classified as mental and 
behavioural disorders under the ICD-10. However, preparatory works are not recognised as 
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disorders (vascular dementia, dementia due to brain damage, and so on).1344 
Similar types of mental disorders were found to be a reason for incapacitation 
in the empirical analysis of other experts,1345 as well as my own study of case 
law.1346 Interestingly, the types of diagnosed disorders named as a reason for 
incapacitation are rather limited. For instance, none of the cases found 
concerned eating disorders or depression. It seems that the practice of 
recognition of mental disorders of certain types only as a reason for civil 
incapacitation is a reminder of the general nature of decision-making abilities 
that are supposed to be affected (as opposed to case-specific inabilities).  

In contrast with England, in none of the court cases studied was the nature 
and kind of mental disorder discussed. In most of the cases judges used the 
conclusions of forensic psychiatric experts or psychiatrists to justify 
recognition of incapacity or restoration of the capacity to act. The role of the 
judge in respect to the nature and kind of mental disorder is seen foremost as 
a formal verification of the professional findings of psychiatrists.1347 Shepel, 
for example, considers that a mental disorder, as well as birth or death, is a 
fact that has a legal relevance and the role of the judgment of a court about 
incapacitation is to give legal verification to this fact.1348 This reasoning 
appears to be similar to the reasoning of judges in the cases studied. 

                               
sources of law in Russia. Законодательное собрание Забайкальского края, Пояснительная 
записка к проекту Федерального закона № 281012-6 “О внесении изменений в Закон 
Российской Федерации “О психиатрической помощи и гарантиях прав граждан при ее 
оказании (в части регулирования оказания наркологической помощи)” [Explanatory note 
to the Bill of the Federal Act No. 281012-6 On Amending the Federal Act on Psychiatric Care 
and Legal Safeguards for Citizens of the Russian Federation on Psychiatric Care and 
Guarantees of the Rights of Citizens in Its Provision (with Regards to Regulating Drug 
Dependency Treatment)]. 
1344 Климов, В А, Клинико-социальные критерии дее- недееспособности лиц, 
находящихся под диспансерным наблюдением, pp. 58 and 65. 
1345 Эльтекова, Э В, et al., Особенности cудебно-психиатрической экспертизы по делам 
о дееспособности в аспекте Постановления Конституционного Суда от 27 февраля 
2009 года №4-П, pp. 62 and 64. 
1346 One should also note that there is a special way of describing disorders of patients under 
psychiatric analyses. The description of a disorder usually begins from a prenatal stage, includes 
the history of various diseases in the family and various social factors that might influence the 
development of a patient’s mental health problems. The past medical history was very much in 
the focus of every studied conclusion of forensic psychiatric expertise and created an 
impression of severe disability in every case and concentration on past, rather than present, 
manifestations of the disorder. This detailed way of describing past events is required according 
to Russian law. Приказ Министерства здравоохранения РФ от 12 августа 2003 года № 401 
“Об утверждении отраслевой учетной и отчетной медицинской документации по 
судебно-психиатрической экспертизе” [Decree of the Ministry of Health of the Russian 
Federation of 12 August 2003 Nо. 401 On Approval of the Accounting and Reporting Medical 
Documentation for Forensic Psychiatric Examination] Sections 2 and 4. 
1347 One can paraphrase this in the following way: since the criterion is called “medical”, it is 
up to medical professionals to establish it and for the judges to confirm this finding in a form 
of legal fact.  
1348 Шепель, Т В, Деликт и психическое расстройство: цивилистический аспект, pp. 35 
and 37; see also Тарасова, Е Н, Актуальные вопросы применения критериев 
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The analysis in the section allows for concluding that in the Russian legal 
system there is a distinction between physical and mental disorders; only the 
latter ones can be seen as a cause for incapacity. The basis for making the 
distinction is the ICD-10, which, as we know from section 2.3.2, is not meant 
for this purpose, and possibly, clinical practice. There is no evidence that those 
disorders labelled as physical were recognised as meeting the diagnostic 
threshold under the CiC. In cases where a patient has had a physical disease 
the reason for incapacitation was a mental disorder that was alleged to exist. 
The case practice studied allows for opening up concerns that some mental 
disorders are traditionally viewed as a reason for incapacitation. Most often, 
mental disorders that become a reason for incapacitation are mental 
retardation, schizophrenia, and organic mental disorders. 

5.6 Inability to understand or manage  
5.6.1 Legal demands and uncertainty thereof  
In the previous sections it was shown that the need for assessment of the 
patient’s ability to make healthcare decisions under special healthcare 
legislation arises only if patients were to be declared civilly incapable to 
decide. In section 5.5 I analysed stage 1 of the four-stage test for invalidation 
of healthcare decisions. In section 5.3.3 I also indicated that the CiC may allow 
for recognising a deal to be invalid by a court because a person is unable to 
understand or manage personal actions.1349 In this section the requirements of 
the CiC concerning inability to understand information or manage one’s own 
actions (stage 2 of the four-stage test or the requirement under Section 177 
CiC) will be studied. Section 5.6.1 is devoted to the analysis of the legal 
provisions that require demonstration of the ability to understand and manage 
one’s own actions. In section 5.6.2, examples from the practice illustrating the 
consequences of the ambiguities existing in law for the lives of people are 
suggested.1350 
                               
недееспособности и ограниченной дееспособности в гражданском процессе, pp. 103–
104. 
1349 Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil 
Code of the Russian Federation 1994] Section 177. 
1350 Unfortunately, there are very few commentaries or articles, and no monographs that discuss 
the changes in the legislation and acknowledge that a person who does not possess civil capacity 
to act may make healthcare decisions. Partially, this can be explained by the fact that the 
legislator and other authorities have not yet established criteria or provided guidelines 
concerning how to assess a patient’s actual ability to make healthcare decisions. The works of 
Bartenev and Argunova are the exception from the mentioned above tendency. These authors 
have published a number of articles to make the public aware about the legislative changes. Yet 
their works mostly study the issue of treatment within psychiatric care. Аргунова, Ю Н, 
Институт недееспособности: первые шаги реформы законодательства. Поддержка 
позиции НПА России Конституционным Судом РФ, Независимый Психиатрический 
Журнал 31/5 2011; Аргунова, Ю Н, Замечания и предложения по проекту федерального 
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I find it appropriate to start the analysis on the substance of the criteria of 
inability by citing the provisions of the CiC. After this, the criteria of inability 
enshrined in the CiC will be examined one after another. Section 29.1 CiC 
establishes the following prerequisites to full civil incapacity to act: 

A citizen, who in result of a mental disorder cannot understand the content 
[significance] of their own actions or manage them, can be recognised as 
incapable to act, according to the procedure prescribed by civil procedural 
legislation.1351 

Inability to understand or manage one’s own actions is formulated similarly 
in Section 177 CiC. The terminology used in both sections of the CiC is rather 
ambiguous. In my translation, both words ‘significance’ and ‘content’ with 
respect to what a person needs to understand are mentioned. This is because 
in the original text the word ‘znachenie’ (значение) may have at least two of 
the mentioned meanings.1352 The scope of what a person needs to understand 
and manage is unclear from the text of the CiC, nor is it explained in legal 
practice or doctrine. 

Sections 29.1 and 177 CiC also seem to emphasise a general character of 
the inabilities that must be checked to deny civil capacity. Put differently, the 
assessment of civil capacity is not supposed to provide answers concerning 
decision-specific abilities, but is about understanding or managing one’s own 
actions in general (cf. with the Constitutional Court’s decision in the case of 
Delova studied in section 5.2.4). The meaning of the term ‘own actions’ can 
be interpreted twofold. It can mean any ‘own actions’, or those only related to 
the civil law relations that the CiC regulates, or contract-specific actions under 
Section 177 CiC. On the one hand, the CiC is supposed to regulate civil 
relations only. Assuming this is true, civil relations are numerous and 
                               
закона “Об основах охраны здоровья граждан в Российской Федерации”, Независимый 
Психиатрический Журнал 7/3 2010; Бартенев, Д Г, Автономия воли недееспособного 
гражданина в решении социальных и медицинских вопросов, Независимый 
Психиатрический Журнал 8/2 2011; Бартенев, Д Г, Помощь в реализации дееспособности 
людей с ментальной инвалидностью в свете новой редакции Гражданского кодекса 
Российской Федерации, pp. 50–57; Бартенев, Д Г, Реализация решений 
Конституционного Суда Российской Федерации в сфере психиатрической помощи: 
борьба права и предрассудков, pp. 33–38. In the commentary to the FHP of Guseva et al., the 
authors first stress that in all the cases informed consent shall be given by the guardian of a 
person incapable of acting for themselves. The authors then acknowledge that the norm was 
altered; however, according to them it is inconsistent with the CiC. Гусева, Т С, et al., 
Комментарий к Федеральному закону от 21 ноября 2011 г. № 323-ФЗ Об основах охраны 
здоровья граждан в Российской Федерации. 
1351 Original quotation: “Гражданин, который вследствие психического расстройства не 
может понимать значения своих действий или руководить ими, может быть признан 
судом недееспособным в порядке, установленном гражданским процессуальным 
законодательством”. Гражданский кодекс Российской Федерации от 30 ноября 1994 года 
№ 51-ФЗ [Civil Code of the Russian Federation 1994] Section 29.1. 
1352 Кузнецов, С А, (ed), Большой толковый словарь русского языка, Первое издание, 
Норинт 1998. 
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varied.1353 On the other hand, the wording of the CiC does not limit ‘own 
actions’ to civil deals. Moreover, as discussed in section 5.2.4, civil 
incapacitation to act has legal consequences in various areas of law, including 
administrative and labour law. The existing legal sources leave the meaning 
of ‘own actions’ ambiguous. The practice of the interpretation of the norms is 
studied in section 5.6.2, where it will be shown that forensic experts and the 
courts do not limit the interpretation to the context of civil law.  

The language of Sections 29.1 and 177 CiC clearly indicates that an 
absence of either of the abilities (understanding or managing) may result in 
incapacitation. Understanding and the managing of one’s own actions are 
traditionally referred to in the legal and medical academic literature as the 
legal criterion of incapacity.1354 In the mentioned literature, it is also 
considered that the legal criterion has two sub-criteria: intellectual – the ability 
to understand the significance and/or meaning of one’s own actions, and the 
volitional – the ability to manage one’s own actions.1355 How then should 
‘understanding’ and ‘managing’ be interpreted? In section 2.2.3 I 
problematised and explained that the verb understand has a variety of 
meanings and signifies different aspects of knowledge. For example, 
understanding may be envisaged as the basic awareness of a situation1356 or as 
the ability to articulate conceptually,1357 as procedural knowledge or as 
propositional knowledge (in believing that certain information is true).1358 
From the language of the act it is unclear what level of understanding is 
required. The expression ‘managing of own actions’ (руководить своими 
действиями) also allows for a number of interpretations. We should question 
when exactly it can be stated that persons manage their own actions: is it when 
persons are aware of what they do, when persons conduct certain actions in 
accordance with certain desires, or when all actions are in accordance with 
such desires? It is clear that the managing of all of one’s own actions in 
accordance with one’s desires is impossible for most humans. The desires of 

                               
1353 See a similar discussion in Бартенев, Д Г, Помощь в реализации дееспособности людей 
с ментальной инвалидностью в свете новой редакции Гражданского кодекса 
Российской Федерации, p. 52. 
1354 Новикова, Е А, Проверка дееспособности граждан при совершении нотариальных 
действий, p. 42; Киселевская, Л Е, Юридические и медицинские критерии определения 
дееспособности лиц пожилого и старческого возраста, Отрасли права Аналитический 
портал 2016; Омаров, М О, Гамидов, А Ф, and Муртазалиева, З О, Нормативно-правовая 
особенность признания гражданина недееспособным в РФ, p. 26. Шепель, Т В, Деликт 
и психическое расстройство: цивилистический аспект, p. 33. 
1355 Климов, В А, Клинико-социальные критерии дее- недееспособности лиц, 
находящихся под диспансерным наблюдением, p. 9; Орлова, О Б, Дееспособность 
физических лиц в российском гражданском праве, p. 87; Киселевская, Л Е, Юридические 
и медицинские критерии определения дееспособности лиц пожилого и старческого 
возраста, Отрасли права Аналитический портал 2016. 
1356 Drane, J F, The Many Faces of Competency, p. 18. 
1357 Ibid. 
1358 Faden, R R, and Beauchamp, T L, A History and Theory of Informed Consent, p. 250. 
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persons may also change when they are exposed to a choice with or without 
the expressed notification of others about a deviation from the original plan. 
These processes are rather common and are part of ordinary life. However, 
from the CiC it is not possible to draw a conclusion whether and when the 
small guilt in conjunction with a diagnosed mental disorder would fall within 
the threshold and justify a declaration of incapacity to act. Moreover, the 
ability to manage one’s own actions may be perceived as being a potential 
ability or as an achieved outcome. From the discussion in section 2.3, we know 
that medical science does not provide a reliable method of assessment on 
whether a person has a potential ability to manage one’s own actions. Law 
seems to be unable to provide a well-grounded answer concerning the 
potential ability of persons to manage their own actions as well. It seems that 
in order to answer the question about the achieved ability to manage one’s 
own actions, it is necessary to have certain values at stake. These values, to 
my knowledge, are unclear and are not identified in law.1359 The ambiguity 
around the ability to manage one’s own actions would signify that the 
assessors of capacity have full discretion on identifying which actions are 
managed by a person, and which are not. This ambiguity of the required 
abilities may hardly make it foreseeable for patients or other actors when 
limitations on the right to privacy are allowed.  

The legal analysis of the CiC provisions requiring assessment of abilities 
to understand or manage one's own actions leaves more questions than 
answers. From the plain language of the act it is clear that not possessing at 
least one of the abilities (to understand or to manage) may lead to incapacity. 
But it is not clear what level of knowledge the law requires a patient to 
demonstrate. The law is ambiguous as to whether significance of actions to 
further one’s life or the fact that actions take place must be demonstrated. The 
CiC does not specify in what context – previous actions or future – and spheres 
(civil law relations or generally) it is to be applicable. This vagueness of the 
legal norm empowers assessors basically to make any decisions they like at 
their own discretion and in accordance with their feelings. Russian law in 
respect of the required abilities for civil capacity can hardly be regarded as 
being foreseeable for patients.  

5.6.2 Assessment of abilities in practice: case study 
In the previous section the legal construction of Section 29.1 CiC authorising 
assessment of civil capacity to act was analysed. Similar provisions are laid 
down in Section 177 CiC for the post-factual judicial invalidation of consent 

                               
1359 I am not here trying to emphasise that the value should be selected. Similar to the discussion 
in section 4.5.4, setting a value may lead to discrimination between certain groups of people. 
My emphasis is on the ambiguity of criteria for capacity assessment and their openness to a 
variety of interpretations.  
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or refusal of civilly capable persons. However, the analysis in the previous 
section indicated that Russian law is unclear on how to interpret the ability to 
understand the significance/meaning of one’s own actions or to manage them. 
In this section I shall illustrate how the criteria for civil incapacitation are used 
in practice from the cases available to me.1360 The aim of this section is to 
illustrate how the ambiguity of law is resolved in practice.  

Before starting the analysis I should point out that none of the available 
court decisions discussed in any detail the application of the ability to 
understand or manage one’s own actions. The court decisions are mostly two 
or three-page documents that cite relevant sections of the CiC, the title of the 
diagnosis and the conclusions of the forensic psychiatric examination. In all 
the analysed conclusions of forensic psychiatric examinations the question 
about presence of abilities was addressed by a court and answered, to various 
degrees, by psychiatrists. This indicates that despite the accepted title ‘legal 
criterion’, assessments of the ability to understand or manage is often deemed 
to be within the special competence of medical experts. According to the 
official judicial statistics in 2016, some 37 236 applications were submitted 
concerning deprivation of the capacity to act.1361 In 80% of all applications the 
courts reached decisions based on merits. In 97% of the cases decided on 
merits, the application to divest capacity is accepted and satisfied.1362 
Somewhat similar statistics were suggested in a study conducted by Argunova 
in 2009 (in approximately 98% of the cases decided on merits, the application 
to divest capacity was accepted and satisfied). According to the author, the 
number of satisfied applications was almost equal to the number of forensic 
psychiatric examinations that acknowledged that a person was not able to 
understand or manage personal actions. Argunova concluded that in the vast 
majority of the cases forensic expertise almost “automatically” became a 
decision of the courts.1363 However, the picture turns out to be even more 
                               
1360 As mentioned previously in section 5.1.1 the majority of the cases discussed in this chapter 
are from the archives of the advocate group Onegin (advocates Bartenev and Zinovieva). I 
selected fourteen cases concerning deprivation of civil capacity to act from the case practice of 
this advocate group. 
1361 The statistical data from 2016 are the latest accessible statistics at the time of writing for 
the year as a whole. Судебный департамент при Верховном Суде РФ, Отчет о работе судов 
общей юрисдикции по рассмотрению гражданских, административных дел по первой 
инстанции за 12 месяцев 2016 года, Cdep.ru 2017. 
1362 This corresponds to 28 860 cases of deprivation of capacity in 2016. Судебный 
департамент при Верховном Суде РФ, Отчет о работе судов общей юрисдикции по 
рассмотрению гражданских, административных дел по первой инстанции за 12 месяцев 
2016 года, Cdep.ru 2017.  
The figures for 2015 are rather similar. In 2015 there were 28 570 cases of total deprivation of 
legal capacity, which is also 97% of the cases decided on merits. Судебный департамент при 
Верховном Суде РФ, Отчет о работе судов общей юрисдикции по рассмотрению 
гражданских, административных дел по первой инстанции за 12 месяцев 2015 года, 
Cdep.ru 2016. 
1363 Аргунова, Ю Н, Судебная практика признания гражданина недееспособным, 
Независимый Психиатрический Журнал 4-2009. 



 394 

disturbing in the light of the psychiatric examination statistics; in the study of 
Eltekova et al. the authors claimed that in 93% of forensic medical 
examinations in issues of civil incapacitation, experts considered that a person 
was unable to understand and manage personal actions.1364 The data means that 
there are very few cases where a person with a mental disorder whose capacity 
is disputed is considered as being able to understand or manage her or his own 
actions by experts, and can preserve the civil capacity to act in accordance 
with the court’s judgment.1365  

Section 29.1 CiC clearly distinguishes between two abilities: understanding 
or managing. In the studied practice a distinction between the abilities is not 
visible. In the reasoning of both forensic psychiatric examinations and the 
courts, a distinction between the ability to understand one’s own actions and 
to manage them is drawn but rarely. In some exceptional cases it is possible 
to see a reference to the ability to understand only, but the ability to manage 
alone was never discussed in the practice that I have studied. In most of the 
analysed material there is contained the formula “unable to understand or 
manage one’s own actions”. Due to this it is often impossible to see the reason 
for deprivation of capacity: was it the inability to understand or the inability 
to manage – or both?  

To the best of my knowledge, no guidelines have been issued either by the 
Russian state or by non-state organisations concerning how to identify 
whether or not a person understands or can manage one’s own actions. In most 
conclusions studied, references were made to the following methods of 
expertise: an analysis of medical history, catamnesis, a description of mental 
state, an analysis of existing psychiatric symptoms in combination with data 
analysis of a somato-neurological state, sometimes also a study of laboratory 

                               
Statistical data concerning the number of experts who confirmed absence of ability are available 
to me. On my request to the Department of Judicial statistics of the Supreme Court of the 
Russian Federation from 1 March 2017 the Department replied that the statistics did not exist. 
Судебный департамент при Верховном суде РФ, Ответ на обращение от 28.03.2017 года 
№. СД-6ог/838-388-17 [Department of Judicial Statistics of the Supreme Court of the Russian 
Federation, Response of 28 March 2017 No. СД-6ог/838-388-17]. 
1364 Эльтекова, Э В, et al., Особенности cудебно-психиатрической экспертизы по делам 
о дееспособности в аспекте Постановления Конституционного Суда от 27 февраля 
2009 года №4-П, p. 40. As we know from section 5.5, the threshold for applying to a court or 
appointing an expertise is very low in Russia. This threshold is information about the presence 
of a mental disorder, which means that in some cases even diagnosis by a psychiatrist is not 
required. 
1365 Note also that in 2009 Russia received critique from the HRC Committee concerning the 
number of people with mental disabilities deprived of their legal capacities. The main concerns 
and recommendations of the Committee were related to the lack of procedural safeguards (the 
legislation in this respect was amended and the issue of deprivation of capacity was not 
mentioned in the most recent HRC’s concluding observations from the 2015). UN HRC, 
Concluding Observations of the Human Rights Committee The Russian Federation, 
CCPR/C/RUS/CO/6, 24 November 2009, para. 19. 
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data, and instrumental and experimental psychological methods.1366 It is not 
clear how the aforementioned methods allow for the answering of the question 
of whether an actual person is able to understand or manage her or his own 
actions. The same approach to providing expertise in cases of civil 
incapacitation is also defended in the medical literature.1367 It seems that the 
available medical literature and experts in the studied cases view the decision-
making process as a cognitive process only; a degree of mental disorder and 
its description in the medical literature as possibly affecting will and cognition 
may be considered as being an indicator of the inability to understand and 
manage one’s own actions.1368 The reasoning of the medical professionals can 
be comprehended, since there are no guidelines, standards, or other reliable 
methods of assessing civil capacity to act; but answers are demanded of them, 
and medical experts perform the actions that belong to their field of 
competence, namely, to confirm or re-establish a diagnosis of mental disorder. 
Then, taking into account existing books and guidelines concerning specific 
mental disorder, they sometimes, as in the cases described, provide an opinion 
on whether the current disorder or the symptoms were portrayed as allowing 
for people to understand their own actions. However, since the law is unclear 
on what degree and on what kind of understanding and management of one’s 
own actions is required to be demonstrated, it appears that judges rely on the 
opinions of medical experts on qualities of disorder in answering the legal 
questions. Medical practitioners are pressed into providing answers that do not 
belong to their fields of competence.  

In order to provide the answers for an individual case, rather than a general 
description of a disorder, forensic psychiatric experts pose a number of 
questions to patients. The questions I came across in my study of forensic 
expert’s opinions and judicial rulings can be listed in the following blocks:  

                               
1366 These methods were enumerated in the Decree of the Ministry of Health that establishes 
general rules on how all forensic psychiatric examinations should be provided. Приказ 
Министерства здравоохранения РФ от 12 августа 2003 года № 401 “Об утверждении 
отраслевой учетной и отчетной медицинской документации по судебно-
психиатрической экспертизе” [Decree of the Ministry of Health of the Russian Federation of 
12 August 2003 Nо. 401 On Approval of the Accounting and Reporting Medical 
Documentation for Forensic Psychiatric Examination] Section 2.1. 
1367 Эльтекова, Э В, et al., Особенности cудебно-психиатрической экспертизы по делам 
о дееспособности в аспекте Постановления Конституционного Суда от 27 февраля 
2009 года №4-П, p. 40; Полянская, В А, Компетенция психолога в комплексной судебной 
психолого-психиатрической экспертизе сделкоспособности, pp. 99 f. 
1368 See e.g. Заключение судебно-психиатрического эксперта (комиссии экспертов) от 21 
марта 2008 года № 217 [Conclusions of Forensic Psychiatric Experts of 21 March 2008 Nо. 
217] pp. 2–4; Заключение комиссии экспертов от 12 января 2005 года № 327 [Conclusions 
of Commission of Experts of 12 January 2005 No. 327]; Орлова, О Б, Дееспособность 
физических лиц в российском гражданском праве, pp. 90–91; Эльтекова, Э В, et al., 
Особенности cудебно-психиатрической экспертизы по делам о дееспособности в 
аспекте Постановления Конституционного Суда от 27 февраля 2009 года №4-П, p. 40; 
Полянская, В А, Компетенция психолога в комплексной судебной психолого-
психиатрической экспертизе сделкоспособности, pp. 99 f. 
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• Questions about the personality of a patient, sometimes also about 
the personality of relatives or guardians; for example, name, age, 
birthday, place of living; 

• Questions related to orientation in time and place; 
• Questions to check whether certain abilities of a person are 

developed; for example, the ability to read, to count, and the extent 
of a person’s vocabulary; 

• Socio-political issues, such as who is the President, who is the 
governor of the region, surnames of politicians, political parties; 

• Issues related to general knowledge about nature or society’s design 
(for example, how one fruit differs from another; how trams differ 
from trolleybuses) 

• The meanings of some sayings or idioms; 
• Questions related to psychiatric diagnosis, such as how the disorder 

has influenced the person’s functioning; 
• Questions about religion, philosophy, system of beliefs (for 

example, how many apostles were there according to the Bible; 
who is the head of the Orthodox church; basic concepts of Kantian 
philosophy); 

• Questions related to independent living (for instance, what 
ingredients are needed for cooking a certain dish; when is there a 
need to call a doctor; what decisions should be made when certain 
medical treatment is offered; where a person resides and how one 
can get there by public transport; how often and what type of 
hygienic procedures are needed);  

• Issues related to relationships with relatives, friends, attitudes 
towards medical practitioners; 

• Questions about finances (such as the amount of monthly income, 
understanding price levels on the market; what will one do with 
money or property); 

• Questions related to the knowledge of law (for example, what is the 
difference between a prosecutor and an advocate, a judge and a 
notary officer; in what way one type of contracts differs from 
another; who decides on whether a person is incapable of acting; 
the purpose of a forensic psychiatric examination).1369 

                               
1369 See e.g. Заключение комиссии cудебно-психиатрических экспертов от 24 марта 2010 
года №697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 24 March 
2010 No. 697.223.2]; Заключение комиссии судебно-психиатрических экспертов от 12 
ноября 2004 года № 320/3069 [Conclusions of Forensic Psychiatric Commission of Experts 
of 12 November 2004 No. 320/3069]; Заключение комиссии судебно-психиатрических 
экспертов от 2 апреля 2009 года № 313 [Conclusions of Forensic Psychiatric Commission of 
Experts of 2 April 2009 года No. 313]; Заключение судебно-психиатрической комиссии 
экспертов от 28 мая 2012 года № 89 [Conclusions of Forensic Psychiatric Commission of 
Experts of 28 May 2012 No. 89]. 
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The analysed practice of providing psychiatric forensic examinations 
indicates that the list of questions asked during an assessment is not limited to 
relations regulated by the Civil Code. Both very general and some very 
specific types of knowledge were tested. The questions asked were also 
culture-laden (for example, questions about the governor of the region, the 
President, the head of the Orthodox Church). Notably, the legislation does not 
require providing information that a person must understand prior to the 
assessment of civil capacity to act.1370 There is no evidence that this 
information is disclosed prior to assessment in practice related to civil 
incapacitation. The questions asked were not related to understanding one’s 
own specific actions, they were more about hypothetical actions that may or 
may not happen in the future. However, since there is no approved 
methodology of conducting assessment of abilities, it is not really clear which 
“incorrect” answers signify an inability to understand information.  

Some forensic psychiatric experts have deemed that procedural 
competence is required for the preservation of capacity. For instance, in one 
of the assessments a person was questioned on what documents were needed 
for a real estate contract and to which authorities should one apply in order to 
receive the documents necessary for the contract. It seems that not every law 
student and certainly not every layperson would be able to provide exhaustive 
answers to those questions. The experts agreed that the person concerned 
could not understand or manage personal actions, though it is not really clear 
whether “incorrect” answers concerning the aforementioned questions related 
to understanding the process of concluding contracts or whether a general 
image of a patient that was created renders the person concerned 
incompetent.1371  

Some psychiatrists assessed whether patients believed that certain facts 
were true (propositional knowledge). This was especially notable concerning 
matters of personal hygiene and finances.1372 For example, in some of the cases 
studied if persons answered that they did not need property that may be 
inherited or their regular income, such answers were treated as an absence of 
understanding of financial issues. Concerning personal hygiene, not only the 
answers, but also the way a person looked was considered to be evidence of 
                               
1370 See the discussion about the need to reconsider the issue of what capacity assessment should 
question, and whether it is logical to provide information prior to assessment in sections 2.2.2 
and 2.4. 
1371 In this case, a person who was deprived of capacity, gave a power of attorney to his trustee. 
When responding to an expert’s question during assessment, that person explained that his 
trustee would know where to register a real estate contract. Заключение судебно-
психиатрической комиссии экспертов от 16 февраля 2012 года № 17/780025 [Conclusions 
of Forensic Psychiatric Commission of Experts of 16 February 2012 No. 17/780025] pp. 5–11. 
1372 See e.g. Заключение комиссии cудебно-психиатрических экспертов от 24 марта 2010 
года №697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 24 March 
2010 No. 697.223.2]; Заключение судебно-психиатрической комиссии экспертов от 16 
февраля 2012 года № 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts 
of 16 February 2012 No. 17/780025]. 
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incapacity. In one of the assessments, the commission of experts stressed that 
the patient in question “has a pretentious hairdo”,1373 that according to the 
experts was apparently in some way inconsistent with the way a hairstyle is 
supposed to look like. In this case the person was perceived as being incapable 
of understanding and managing personal actions and as a result was deprived 
by a court of the capacity to act. In most of the assessments studied the experts 
evaluated how patients looked: whether or not they were tidy.1374  

The ability to manage one’s own actions can be seen in the conclusions as 
a hypothetical possibility to live independently. For instance, experts regarded 
the following inabilities as a defect of volitional criterion: not to be able to 
count up to 10, not understanding the value of money, as well as being unable 
to recognise the value of specific banknotes or coins, inability to define what 
the time was according to a watch or to remember things long enough, 
inability to fill in an application form or other document without the help of a 
third party,1375 to read, to use public transport, to control emotions, to resist 
being influenced by others, and so on.1376 It may be said that the assessed 
characteristics are rather broadly interpreted in practice. To some extent the 
factual ability to live independently and function in society, as well as a need 
for protection by a third party, becomes a synonym for assessment of the 
ability to manage one’s own actions. The ability to manage one’s own actions 
is often viewed not only as some sort of mental operation, but rather as the 
factual or hypothetical ability to act independently, without the assistance of 
a third party, and a mechanism for divesting capacity as a way of protecting a 
                               
1373 Original citation: ”[…] имеет вычурную прическу”. Заключение комиссии судебно-
психиатрических экспертов от 12 ноября 2004 года № 320/3069 [Conclusions of Forensic 
Psychiatric Commission of Experts of 12 November 2004 No. 320/3069] p. 3. 
1374 The appearance of the patients was evaluated not only from the perspective of hygiene. For 
instance, mimicking the patient, the way they were sitting, entering the room (slowly or quickly) 
was also assessed. 
1375 Including persons with visual impairment or cerebral palsy. 
1376 See e.g. Заключение комиссии cудебно-психиатрических экспертов от 24 марта 2010 
года №697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 24 March 
2010 No. 697.223.2]; Заключение судебно-психиатрической комиссии экспертов от 28 
мая 2012 года № 89 [Conclusions of Forensic Psychiatric Commission of Experts of 28 May 
2012 No. 89]; Заключение судебно-психиатрической комиссии экспертов от 16 февраля 
2012 года № 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts of 16 
February 2012 No. 17/780025]; Заключение комиссии судебно-психиатрических 
экспертов от 14 октября 2008 года № 966 [Conclusions of Forensic Psychiatric Commission 
of Experts of 14 October 2008 No. 966]; Заключение комиссии экспертов от 5 июня 2013 
года № 78/42 [Conclusions of Commission of Experts of 5 June 2013 No. 78/42]; Заключение 
судебно-психиатрического эксперта (комиссии экспертов) от 21 марта 2008 года № 217 
[Conclusions of Forensic Psychiatric Experts of 21 March 2008 Nо. 217]; Заключение 
судебно-психиатрической комиссии экспертов от 25 ноября 2008 года № 289 
[Conclusions of Forensic Psychiatric Commission of Experts of 25 November 2008 No. 289]; 
Решение Кировского районного суда г. Самары от 13 августа 2009 года по делу №2-
4435/09 [Decision of Kirovskii District Court of Samara City of 13 August 2009 in case No. 2-
4435/09]; Апелляционное определение Санкт-Петербургского городского суда от 28 
ноября 2013 года по делу №2-1078/2013 [Judgment of St.Petersburg Court of Appeal of 28 
November 2013 in case No. 2-1078/2013]. 
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vulnerable person. This approach does not comply with the legislation, as the 
CiC requires proof of a causal connection between the inability to manage 
one’s own actions and the presence of a mental disorder.1377 Courts and experts 
often forget the requirement of the causal link between these elements of the 
incapacity test. If a person is unable to write or see a particular text due to 
cerebral palsy and impairment of vision,1378 or live independently because the 
person in question has never done so,1379 does not seem to be a legitimate 
ground for deprivation of legal capacity. Deprivation of the civil capacity to 
act is often seen in society as the way to reduce the cost of receiving social 
support and benefits.1380 There are also decisions where courts have provided 
criticism to the above described approach and have refused to divest capacity 
of persons due to available support mechanisms. For instance, in two decisions 
of the Porkhovskii District Court of Pskov Region, the judges emphasised that 
support from a third party – a non-governmental charity organisation, which 
provided free-of-charge support in education and social services – empowered 
persons to manage their own actions. There was therefore no need to divest 
the capacity to act.1381  

Another notable feature found in some expert conclusions was that 
assessment concerned the depth of knowledge about philosophical, religious 
beliefs, the vocabulary used by a person, as well as a general world view. For 
instance, on several occasions it was noted that the answers of patients 

                               
1377 For further analysis on this issue, see section 5.7. 
1378 In this case it was also emphasised that the person concerned was not able to go shopping 
independently and to use the bathroom without the assistance of a third party. Taking into 
account that this person was a wheelchair user, and universal accessibility is perceived to be a 
dramatic problem in Russia, the environmental barriers that society and the law establish for 
people with disabilities are very clear. Unfortunately, in this case the mentioned barriers led to 
the civil incapacitation of the person. Апелляционное определение Санкт-Петербургского 
городского суда от 28 ноября 2013 года по делу №2-1078/2013 [Judgment of St.Petersburg 
Court of Appeal of 28 November 2013 in case No. 2-1078/2013]. 
1379 Заключение судебно-психиатрического эксперта (комиссии экспертов) от 21 марта 
2008 года № 217 [Conclusions of Forensic Psychiatric Experts of 21 March 2008 Nо. 217]; 
Решение Нелидовского городского суда Тверской области от 25 ноября 2002 года по делу 
№2-1039/2002 [Decision of the Nelidovlskii City Court of Tverskaya Region of 25 November 
2002 in case No. 2-1039/2002]; Заключение судебно-психиатрической комиссии 
экспертов от 28 мая 2012 года № 89 [Conclusions of Forensic Psychiatric Commission of 
Experts of 28 May 2012 No. 89]. 
1380 Unfortunately, there are not too many mechanisms of support laid down in Russian 
legislation. However, the CiC provides a possibility for so-called patronage for persons who 
need assistance in their daily lives. This form of assistance is provided based on a decision of 
guardianship authority and with the consent of a person who needs aid and future assistance. 
However, to the author’s knowledge, this form of assistance in not too popular due to absence 
of funding; it is also rarely applicable to persons with mental health problems. Гражданский 
кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code of the Russian 
Federation 1994] Section 41. 
1381 Решение Порховского районного суда Псковской области от 26 декабря 2013 года по 
делу № 2-538/2013 [Decision of Porkhovskii District Court of Pskov Region of 26 December 
2013 in case Nо. 2-538/2013]. 
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concerning religion and philosophy were at a superficial level only.1382 In one 
of these cases a person, who was later divested of capacity to act for several 
years, had a conversation with a psychiatrist about Nietzsche, Kant, and Marx, 
as well about different religious beliefs he was interested in, particularly, 
Buddhism. During the assessment it was considered that the patient had “a 
syndrome of philosophical intoxication” (such diagnosis is not included to the 
ICD-10) and that his knowledge of philosophy and religion was not deep 
enough.1383 In another case, it was assessed that the interests of the person were 
primitive. To clarify, the assessment contained extracts from conversations 
where the patient asserted that she was interested in studying for a new 
profession, wanted to become a programmer, liked knitting and sewing, was 
thinking of starting a family with someone she had been dating, but only after 
finding a stable job.1384  

The presence of critique to one’s own “state” was also part of the test for 
assessing the ability to understand or manage one’s own actions and was 
evaluated in almost every case studied.1385 In practice the critique should be 
shown both with respect to the present mental disorder and the treatment 
chosen (which in English case practice is referred to as “insights”), and to 
one’s own actions. Concerning one’s own actions, in some forensic 
psychiatric examinations, the wordings “correct” and “incorrect” actions were 
used, which clearly emphasise the value judgments of assessors concerning 
some actions.1386 For example, in some of the cases studied it was mentioned 
that patients were behaving “correctly” or “incorrectly” in the psychiatric 
                               
1382 Заключение комиссии судебно-психиатрических экспертов от 12 ноября 2004 года № 
320/3069 [Conclusions of Forensic Psychiatric Commission of Experts of 12 November 2004 
No. 320/3069]; Заключение комиссии cудебно-психиатрических экспертов от 24 марта 
2010 года № 697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 24 

March 2010 No. 697.223.2]; Заключение судебно-психиатрической комиссии экспертов 
от 16 февраля 2012 года № 17/780025 [Conclusions of Forensic Psychiatric Commission of 
Experts of 16 February 2012 No. 17/780025]. 
1383 Заключение комиссии судебно-психиатрических экспертов от 12 ноября 2004 года № 
320/3069 [Conclusions of Forensic Psychiatric Commission of Experts of 12 November 2004 
No. 320/3069]. 
1384 Заключение судебно-психиатрической комиссии экспертов от 16 февраля 2012 года 
№ 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts of 16 February 
2012 No. 17/780025]. 
1385 The importance of critique for assessing understanding and preserving capacity was also 
acknowledged in the medical scientific literature in Russia. Климов, В А, Клинико-
социальные критерии дее- недееспособности лиц, находящихся под диспансерным 
наблюдением,, pp. 20, 28, 30, 32, 85–87 and 141. 
1386 Заключение судебно-психиатрической комиссии экспертов от 28 мая 2012 года № 89 
[Conclusions of Forensic Psychiatric Commission of Experts of 28 May 2012 No. 89]; 
Заключение комиссии cудебно-психиатрических экспертов от 24 марта 2010 года № 
697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 24 March 2010 No. 
697.223.2]; Заключение судебно-психиатрической комиссии экспертов от 16 февраля 
2012 года № 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts of 16 
February 2012 No. 17/780025]; Заключение комиссии судебно-психиатрических 
экспертов от 2 апреля 2009 года № 313 [Conclusions of Forensic Psychiatric Commission of 
Experts of 2 April 2009 года No. 313]. 
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facility which provided assessment, or at school. “Critique to one’s own 
actions”, generally, signifies acknowledgment that a patient is not able to do 
something or had behaved wrongly in the past. It is often unclear to what 
extent a patient has to critique one’s own actions to show that this ability is 
preserved. In one of the cases, experts made reference to the situation that the 
patient was not able to criticise her state, and then the following citation was 
provided to prove absence of the critique: “in the school I was behind… not 
that clever as others… that is why I want to study, so I will develop my 
intelligence”.1387 It is not understandable what kind of answers would be 
considered by the assessor as being evidence of critique to a patient’s own 
actions: should it be criticism with elements of self-flagellation and 
acknowledgment that the patient would never be able to develop her skills by 
studying?1388 Unfortunately, the position that not understanding that some of 
the expert conclusions were more in the nature of personal opinions 
concerning morals than being scientifically-based, with an absence of proper 
analyses of conclusions of experts by the courts, has led to deprivation of the 
rights of people with mental disorders.  

Relationships with relatives or medical personnel were studied in almost 
every case. Answers given by patients concerning their relations with relatives 
were usually assessed from the perspective of whether a person was willing to 
share this information, or if this person was too reserved. At the same time 
negative relationships with relatives or medical staff were often treated as 
manifestations of disorders. For example, if patients said they believed their 
relatives had material or personal interests in their incapacitation or that the 
doctors did not provide good enough treatment, this was considered to be a 
paranoid reaction.1389 Bad relationships with relatives or medical staff signified 
                               
1387 Original citation: “...в школе отставала... не такая сообразительная, как остальные... 
вот и хочу учиться, развивать интеллект буду”. Заключение судебно-психиатрической 
комиссии экспертов от 28 мая 2012 года № 89 [Conclusions of Forensic Psychiatric 
Commission of Experts of 28 May 2012 No. 89] p. 5. 
1388 There are many similar examples in the case practice. For instance, a patient with 
schizophrenia described his plans in the following way: “I shall master the computer and will 
write programmes. I shall earn a lot of money”. These plans were considered by psychiatrists 
to be absurd (несуразные). In another case, a person who had previously taken drugs 
acknowledged that fact during the conversation and talked about his past addiction problems, 
saying that he believed it had led to his mental disorder. However, according to experts, his 
attitude was not critical enough, as he did not “condone” it. At the same time, it should be 
acknowledged that in the latter case the experts did not reach the conclusion about the patient’s 
ability to understand his own actions, since they perceived that in-patient medical expertise 
would only enable them to answer the question about the patient’s ability to understand his own 
actions. Заключение комиссии экспертов от 5 июня 2013 года № 78/42 [Conclusions of 
Commission of Experts of 5 June 2013 No. 78/42] p. 2; Сообщение о невозможности дать 
заключение от 10 июня 2013 года № 1621.592.1 [Notification about Inability to Provide 
Conclusions of 10 June 2013 No. 1621.592.1] pp. 5–6. 
1389 Заключение комиссии судебно-психиатрических экспертов от 12 ноября 2004 года № 
320/3069 [Conclusions of Forensic Psychiatric Commission of Experts of 12 November 2004 
No. 320/3069]; Заключение комиссии экспертов от 5 июня 2013 года № 78/42 [Conclusions 
of Commission of Experts of 5 June 2013 No. 78/42]; Заключение судебно-психиатрической 
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that persons were too critical or aggressive, or both, and could not control their 
emotions.1390 Good relationships with relatives or a third party characterised a 
person as being suggestible.1391 Both types of attitude were considered as that 
of impairing a person’s ability to control personal actions (either due to 
suggestibility, or the inability to manage negative emotions).  

To summarise, in sections 5.6.1 and 5.6.2 it was shown that the way the 
provisions of Sections 29 and 177 CiC are formulated, allows for multiple 
interpretations. The examples from the cases studied suggest that almost any 
type of behaviour in conjunction with the diagnosed mental disorder may fall 
within the ambiguous requirements of Sections 29 or 177 CiC. There is no 
straightforward approach as to what level of understanding one should show: 
in answering the questions posed, persons were required to demonstrate either 
propositional knowledge that must be compliant with an assessor’s 
understanding of the same values (for instance, concerning finances and 
personal hygiene). In some instances, understanding was synonymous with 
procedural competence (issues related to public transport, legal questions, and 
so on). Understanding as a type of communication was also required. Notably, 
the content of the requirement to understand one’s own actions in the cases 
was comprehended differently. In some cases a patient needed to understand 
how significant future or past actions were (for example negative attitudes 
towards relatives, medical experiences, the possibility of inheriting an 
apartment; in these cases assessors usually had their value judgment 
concerning what was right and what should be significant). In others, patients 
had to demonstrate an understanding of the actual content of some actions (for 
instance, what treatment they should choose if they found themselves in 
hospital). The examination of the understanding was not limited to the issues 
that arose or might arise for the civil law contracts; the content of the questions 
concerned all spheres of social and personal life of persons, and sometimes 
required very detailed information. As for the ability to manage one’s own 
                               
комиссии экспертов от 16 февраля 2012 года № 17/780025 [Conclusions of Forensic 
Psychiatric Commission of Experts of 16 February 2012 No. 17/780025]; Заключение 
судебно-психиатрического эксперта (комиссии экспертов) от 21 марта 2008 года № 217 
[Conclusions of Forensic Psychiatric Experts of 21 March 2008 Nо. 217]; Сообщение о 
невозможности дать заключение от 10 июня 2013 года № 1621.592.1 [Notification about 
Inability to Provide Conclusions of 10 June 2013 No. 1621.592.1]. 
1390 Заключение судебно-психиатрической комиссии экспертов от 28 мая 2012 года № 89 
[Conclusions of Forensic Psychiatric Commission of Experts of 28 May 2012 No. 89]; 
Заключение комиссии судебно-психиатрических экспертов от 12 ноября 2004 года № 
320/3069 [Conclusions of Forensic Psychiatric Commission of Experts of 12 November 2004 
No. 320/3069]; Заключение судебно-психиатрической комиссии экспертов от 16 февраля 
2012 года № 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts of 16 
February 2012 No. 17/780025]. 
1391 Заключение судебно-психиатрической комиссии экспертов от 16 февраля 2012 года 
№ 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts of 16 February 
2012 No. 17/780025]; Заключение комиссии cудебно-психиатрических экспертов от 24 
марта 2010 года № 697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts of 
24 March 2010 No. 697.223.2]. 
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actions, the case practice does not specify exactly which action a person must 
manage. In most of the cases the ability to manage one’s own actions was 
understood to relate to the possibility of living independently. It is important 
to remember the emphasis of the Constitutional Court’s ruling in the case of 
Delova on the necessity of viewing capacity as that of a decision-specific 
category. In the studied practice, the persons whose capacity to act is 
impugned are questioned in all possible spheres of social relationship, not 
necessarily connected with their ability to enter into civil law contracts.  

In some cases, the assessors required concrete answers that could be 
expected from a person in certain social circumstances (for instance, the 
question related to conducting some contracts). A “correct” answer to some 
of the questions does not guarantee preservation of capacity because capacity 
assessments mostly depend on the general impression of a person than on 
answering specific questions. The existing case practice also indicates that the 
courts do not discuss their comprehension of abilities to understand and 
manage one’s own actions. Questions about these abilities are usually 
readdressed by the courts to forensic psychiatric experts, and this seems to be 
perceived by the courts as being purely medical. 

5.7 Causal connection between mental disorder and 
inability 
In order for a court to rule on civil incapacity, the causal connection between 
mental disorder and inability to understand or manage one’s own actions must 
be demonstrated. This section centres on the issue of causal connection (stage 
3) as constituting a part of the four-stage test for declaration of inability to 
make healthcare decisions.  

The element of causal connection is hardly ever discussed in the legal 
literature on the topic, with some minor exceptions.1392 As well as in the 
English legal system, the language of the CiC requires showing strong causal 
relationships; the inability to understand or manage one’s own actions must 
occur as a result of mental disorder. The criterion of causal connection rarely 
finds any explanation in the conclusions of forensic psychiatric experts and in 
the judgments of the courts.1393 Neither legal nor medical standards of proof 
are obvious from the letter of the law. From the study of the case practice and 
the conclusions of the psychiatric experts it becomes obvious that the absence 
                               
1392 In her doctoral thesis in law, Orlova acknowledges causal connection as being a criterion 
for divesting capacity to act as a causal connection and that it exists. However, the author does 
not provide any further interpretation of the norm. Орлова, О Б, Дееспособность физических 
лиц в российском гражданском праве, p. 85. 
1393 In fact, I have not found any forensic psychiatric expertise where the question of causal 
relationships between disorder and inability to understand and manage one’s own actions was 
asked to be investigated. 
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of legal clarity on behalf of this issue gives rise to a number of problems when 
applying the law. For instance, in some expert opinions it is perceived that 
having a diagnostic label of certain mental disorders always results in the 
inability to understand or manage one’s own actions.1394 To illustrate this line 
of reasoning the following examples from judicial practice can be provided. 
In 2002 Ms F made a will, according to which she decided that her apartment 
would be inherited by her niece Ms G. Ms F did not have any children but had 
closer relatives than G, for instance, her sister Ms L. Three months after 
making the decision about her property, Ms F died. Ms L considered that F’s 
will was invalid since she was not able to make this decision, and applied to a 
court. A post-mortem forensic expertise based on F’s medical documentation 
was appointed. The experts, as well as the court, reached the conclusion that 
F was not able to understand and manage her actions concerning her will 
because she had organic brain damage (vascular dementia). Despite the fact 
that five persons witnessed that F was independent, managed all her needs by 
herself, including shopping and remembering the birthdays of all her family 
members, the experts concluded that she was not capable of acting at the time 
that she made her will. The reason for incapacity was explained thus: “the 
existing mental disorders were that significant, they divested F’s ability to 
understand and manage her own actions”.1395 The expert and the court treated 
mental disorder of this degree as always resulting in the inability to understand 
and manage one’s own actions.  

In another case, Mr S was working in a monastery. His mother applied to a 
court in order to declare Mr S civilly incapable to act. According to Mr S and 
his mother, relationships between them were poor. The necessity for a judicial 
ruling on incapacity, according to Mr S’s mother, occurred due to his desire 
to offer his apartment to a third party.1396 Some 15 years prior to the decision 
S was hospitalised several times in mental health institutions due to alcoholic 
delirium, organic mental disorder, and schizophrenia. In accordance with a 
very brief decision of the court, and based solely on the conclusion of forensic 
psychiatric expertise, Mr S was recognised as being fully civilly incapable to 

                               
1394 In his doctoral thesis in medicine Klimov provides an overview of the position of leading 
Russian psychiatrists concerning the necessity of recognising people with specific disorders as 
being incapable of acting from the end of the 19th century until modern times. The most 
vulnerable group, according to the information provided by Klimov, are people who are alleged 
to suffer from different forms of mental retardation. Disorders of a hallucinogenic nature are 
also often treated as signifying an inability to act. Климов, В А, Клинико-социальные 
критерии дее- недееспособности лиц, находящихся под диспансерным наблюдением, pp. 
29–35. 
1395 Заключение комиссии экспертов от 12 января 2005 года № 327 [Conclusions of 
Commission of Experts of 12 January 2005 No. 327]; Орлова, О Б, Дееспособность 
физических лиц в российском гражданском праве, pp. 90–91. 
1396 Mr S described this as the necessity to sell his part of the property so that his relatives could 
not benefit from it. He wanted to buy an apartment closer to the monastery where he lived and 
worked at that time. 
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act.1397 The court did not consider whether or not any causal link existed 
between the current mental disorder and the alleged inability to understand 
and manage Mr S’s action.1398 The question concerning the causal relations 
between mental disorder and the inability to understand and manage his own 
actions was not posed for psychiatric expertise in the case. The attitude of Mr 
S concerning money and his needs was (as he described it): “If God so wills 
it, I shall survive”.1399 This was considered to be a symptom of disease and an 
“absence of critique to his social alienation”, but it did not relate to his 
perception of religion and life values. Mr S’s cold relationship with his mother 
was also seen as a sign of his disease, despite no evidence of a change in 
attitude in recent years. Every sign of abnormality in Mr S’s attitude and 
values was understood as being an implied sign of mental disorder. 

Another important question is this: who is responsible for assessing the link 
between a mental disorder and inability? Since none of the known judgments 
discussed these relationships I assume that judges consider that the issue 
belongs within the competence of psychiatrists. The inconsistency between 
medical and legal standards is accordingly ignored in the known case practice. 
In the vast majority of the cases, judges rely on assumptions made by 
psychiatrists and do not pose questions concerning a causal connection 
between disorder (medical criterion) and inability (legal criterion). This is not 
surprising, since in all the cases studied judges asked experts to provide their 
answers not only concerning the presence of medical criterion, but also about 
legal criterion. Therefore the question of a causal link “automatically” falls 
within the perceived competence of medical experts. 

5.8 Ability to consent or refuse medical interventions 
The criteria on the basis of which ability to provide consent to – or refusal of 
– medical intervention must be assessed are not specified in domestic law. So 
far the criteria have never been explicitly described in the accessible case law 
or legal doctrine.1400 According to the FHP and the PCA assessment should 
                               
1397 On the first page there is a list of the previous hospitalisation and on the second there is the 
name of the current diagnosis – schizophrenia, with a list of “wrong factors” concerning Mr S, 
such as “unrealistic expectations for future”, “passivity”, “indifference”. 
1398 From the decision of the court it is also not clear what exactly Mr. S is not able to understand 
and manage, since he was living independently from his family in the monastery for a long time 
Решение Пушкиногорского районного суда Псковской области от 29 мая 2012 года по 
делу № 2-3/2012 [Decision of the Pushkinogorskii District Court of Pskov Region of 29 May 
2012 in case No. 2-3/2012]. 
1399 Original citation: ”Бог даст, проживу”. Заключение судебно-психиатрической 
комиссии экспертов от 16 февраля 2012 года № 17/780025 [Conclusions of Forensic 
Psychiatric Commission of Experts of 16 February 2012 No. 17/780025] p. 8. 
1400 For instance, the commentaries to the FHP do not touch upon the issue of the need or criteria 
for capacity assessments in healthcare. See Чашкин, А Н, Комментарий к Федеральному 
Закону ”Об основах охраны здоровья граждан в Российской Федерации”, рp. 42 ff.; 
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encompass the question as to whether patients, due to their “state” (по своему 
состоянию), are unable to consent or refuse. The “state” of the patient may 
mean that the decision-making process is not within the focus of healthcare 
practitioners, but within the current state of health. The indicators for inability 
to make healthcare decisions, have so far not been created. In a legal academic 
commentary to the FHP, Guseva et al. express the opinion that in all the cases, 
consent to – or refusal of – medical interventions should be provided by a 
guardian. The authors acknowledge that the FHP has been altered, but do not 
perceive that the amendments are compliant with the CiC that authorises 
guardians to act in all cases.1401 The authors argue that the Section 171 CiC 
implies that all deals committed by civilly incapacitated persons shall be 
viewed as being void in all cases. As I mentioned in section 5.2, it is not 
broadly accepted that healthcare decisions should be perceived as being types 
of a deal, but the provisions of the CiC allow for this interpretation. I consider 
that Section 171 CiC imposes disproportional measures and does not 
correspond to the requirements of international human rights law and the 
Constitution. It is also a disproportional limitation of the right to privacy and 
non-discrimination under the ECHR. Moreover, Section 20.2 FHP should be 
seen to be lex specialis compared with Section 171 CiC, which develops, but 
does not contradict, the provisions.1402 Accordingly, I do not share the view 
that all healthcare decisions of civilly incapable persons are to be regarded as 
being void per se. 

In section 5.3.5 the requirements for the informed element of consent were 
analysed. However, the FHP and the PCA, as well as other legislative acts, do 
not specify what information is to be questioned during the assessment of the 
patient’s ability to make healthcare decisions. The legislator does not mention 
that in order to be able to decide, a patient should be in command of disclosed 
information about any proposed medical intervention. Assessment of the 
ability to make healthcare decisions seems to be disjointed from the procedure 
of informing a patient about proposed medical interventions. The law is not 
explicit on whether it is necessary to be in some form of command over the 
information for a valid consent to preserve the ability to make a healthcare 
decision, or whether a person needs to show a command of other knowledge 

                               
Кирилловых, А, (ed), Научно-практический комментарий к Федеральному закону от 21 
ноября 2011 г. №323-ФЗ, рp. 122 ff.; Гусева, Т С, et al., Комментарий к Федеральному 
закону от 21 ноября 2011 г. № 323-ФЗ Об основах охраны здоровья граждан в 
Российской Федерации. 
1401 Гусева, Т С, et al., Комментарий к Федеральному закону от 21 ноября 2011 г. № 323-
ФЗ Об основах охраны здоровья граждан в Российской Федерации. 
1402 Even if a direct contradiction is confirmed it is necessary to note that the CiC does not 
foresee situations that provisions of acts of Parliament that contradict it should be seen as being 
void. Such provision of the CiC only concerns subordinate acts. Гражданский кодекс 
Российской Федерации от 30 ноября 1994 года № 51-ФЗ [Civil Code of the Russian 
Federation 1994] Sections 3.4 and 3.5. 
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to preserve the capacity to make such decisions.1403 Notably, Section 177 CiC, 
which allows for recognising deals to be invalid, contains the requirement of 
the ability to understand and manage one’s own actions, are more general 
requirements and in practice decision-specific abilities are not discussed.1404 It 
is unclear whether the view of the legislator is the same with respect to specific 
healthcare legislation.  

In order to discover what a patient shall demonstrate for preservation of the 
ability to make healthcare decisions I submitted a request to the Ministry of 
Justice and the Ministry of Health of the Russian Federation.1405 In this request 
I asked, inter alia, what were the criteria to be applied for deciding that the 
ability to make healthcare decisions was lacking. I also asked if the ministries 
had issued any guidelines in order to assess the ability to make healthcare 
decisions. The Ministry of Justice did not provide any response to my request. 
The Ministry of Health, in their answers to my questions, only provided 
information about their decree on the forms for informed consent for primary 
health care, and general informed consent forms.1406 However, the Ministry of 
                               
1403 Russian law prohibits discrimination on the basis of disability, therefore conditions for 
providing valid consent should be equal for all. Thus if a patient without a mental disorder is 
not required to comprehend any other information than that specified in Section 20 of the FHP 
to consent to medical treatment, the same requirements shall be asked for patients with mental 
health problems (including cases where patients were declared to be incapable of acting). I shall 
return to the analysis of this issue in section 5.10. 
1404 See section 5.6 and Решение Авиастроительный районный суд города Казани от 30 
ноября 2015 года по делу № 2-4653/2015 [Decision of Aviastroitelnii District Court of Kazan 
City of 30 November 2015 in case No. 2-4653/2015]; Апелляционное определение 
Кемеровского областного суда от 24 ноября 2016 года по делу № 33-14764/2016 [Decision 
of the Court of Appeal in Kemerovskaya Region of 24 November 2016 in case No. 33-
14764/2016]; Апелляционное определение Липецкого областного суда от 23 ноября 2016 
года по делу № 33-3603/2016 [Decision of the Court of Appeal in Lipetsk Region of 23 
November 2016 in case No. 33-3603/2016]; Решение Ленинского районного суда г. 
Барнаула Алтайского края от 21 ноября 2016 года по делу № 2-2330/16 [Decision of 
Leninskii District Court of Barnaul City of 21 November 2016 in case No. 2-2330/16]. 
1405 Литинская Яна Геннадиевна, Обращение от 6 июля 2014 года [Yana Litins’ka, Request 
of 6 July 2014 to the Ministry of Justice and the Ministry of Health of the Russian Federation]. 
1406 Министерство Здравоохранения Российской Федерации, Письмо № 17-8/3041548-
20960 от 29 Июля 2014 года [Letter of the Ministry of Health No. 17-8/3041548-20960 of 29 
July 2014]; Приказ Министерства здравоохранения и социального развития РФ от 23 
апреля 2012 года № 390н “Об утверждении Перечня определенных видов медицинских 
вмешательств, на которые граждане дают информированное добровольное согласие при 
выборе врача и медицинской организации для получения первичной медико-санитарной 
помощи” [Decree of the Ministry of Health and Social Development of the Russian Federation 
of 23 April 2012 No. 390н Оn Approval of the List of Certain Types of Medical Interventions 
for which Citizens Give Informed Voluntary Consent when Choosing a Doctor and Medical 
Organisations for Primary Health Care]; Приказ Министерства здравоохранения РФ от 20 
декабря 2012 года № 1177н “Об утверждении порядка дачи информированного 
добровольного согласия на медицинское вмешательство и отказа от медицинского 
вмешательства в отношении определенных видов медицинских вмешательств, форм 
информированного добровольного согласия на медицинское вмешательство и форм 
отказа от медицинского вмешательства” [Decree of the Ministry of Health of the Russian 
Federation of 20 December 2012 No. 1177н On Approval of the Procedures for Providing 
Informed and Voluntary Consent to Medical and Non-Medical Interventions of Certain Types, 



 408 

Health did not provide any answers concerning the procedure for assessment 
of the ability to make healthcare decisions, nor what information a patient was 
required to comprehend.1407  

During my study visit to Russia in February-March 2014 I interviewed five 
doctors working in various health care institutions and asked questions 
concerning the process of the ability to make healthcare decisions, and in 
particular, what information a patient shall comprehend in order to preserve 
the ability to make healthcare decisions. Not all the interviewees were aware 
about the changes of the legislation of 2012, requiring specifically capacity 
assessments in healthcare. The interviewees also made various responses 
concerning how assessments shall be conducted: that general information was 
required to be the subject of questions, such as date and time. An 
understanding of the consequences of treatment was also required; and that 
only a court could determine inability to decide. There seems to exist the 
possibility of a large discrepancy in assessments at stage 4 of the four-stage 
test in relation to this vulnerable group of the population.  

Despite the fact that the FHP, in its establishing the necessity for assessing 
the ability to make healthcare decisions has been in force for quite some time, 
there has been no guidance from the authorities, the courts or in the accessible 
case practice to assess its application. So far the question of assessing the 
ability to make healthcare decisions has not been sufficiently addressed in the 
academic literature. The criteria for assessment are left to the discretion of 
healthcare practitioners.  

As it currently stands, there is no accessible case practice that allows for 
illustrating the reasoning of medical practitioners on assessment of the ability 
to make healthcare decisions. The formulation of the legal requirements for 
stage 4 of the four-stage test leave more questions than answers. As was 
evident from the analysis in section 5.6, the vague formulation of Russian law 
allows multiple interpretations that do not ensure foreseeability and the 
absence of arbitrariness. The situation with stage 4 is even poorer compared 
with stage 2. If with respect to civil incapacity the legislator provided at least 
some vague formulations of the required abilities (to understand and manage 
one’s own actions), even approximate types of properties are not formulated 
in healthcare legislation. For instance, the ability to consent to – or refuse – 
medical intervention may have a variety of meanings for each healthcare 
practitioner and patient (such as the ability to communicate the words ‘yes’ 
and ‘no’, or procedural or propositional knowledge about medical procedure). 
Absence of foreseeability is disturbing from the constitutional and human 
rights law perspective. To resolve this problem a human rights-compliant 
                               
Forms of Informed and Voluntary Consent to Medical Intervention and Forms of Non-Medical 
Interventions]. 
1407 Министерство Здравоохранения Российской Федерации, Письмо № 17-8/3041548-
20960 от 29 Июля 2014 года [Letter of the Ministry of Health No. 17-8/3041548-20960 of 29 

July 2014]. 
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vision, as required by the Constitution, would signify a recognition of the 
patient’s legal capacity to decide disregarding civil incapacitation. The human 
rights-compliant vision, however, necessitates establishing safeguards to 
ensure that the words heard from patients correspond to their desires, and that 
support, accessibility, and reasonable accommodation are provided in 
healthcare.  

5.9 When to assess the ability to consent or refuse 
interventions? 
5.9.1 The obligation to assess capacity 
Russian law does not explicitly state the obligation to assess capacity when 
somatic care arises. It is undeniable that stage 4 of the test can only begin when 
there is a decision of a court on full civil incapacity. Yet even after the court 
has ruled on full civil incapacity, the obligations of healthcare providers and 
staff are still unclear. The legislator neither specifies whether the obligation to 
assess capacity arises with respect to all fully civilly incapable patients,1408 nor 
imposes an obligation to check whether a person is civilly incapacitated. A 
more practical problem is how the healthcare practitioners or providers obtain 
knowledge about a judicial declaration of incapacity. By this I mean that a 
centralised system of notifying healthcare facilities about judicial rulings on 
civil incapacity does not exist.1409 The decisions of courts on civil 
incapacitation are not published in accessible resources (as mentioned in 
section 5.1.1), nor are they supposed to be sent to healthcare providers 
throughout the country.1410 This means that healthcare practitioners and 
providers will only be aware of the court’s decision on incapacity if either the 
patients themselves, or other actors (for example, their guardians, 
guardianship authorities, or courts) notify a specific healthcare provider.1411 If 
information about civil incapacitation was for some reason not disclosed to a 
healthcare provider or personnel (for example, where a patient sought a 
medical intervention in person and did not notify a guardian about this), stage 
4 cannot start. If the healthcare provider/staff are not informed about the 

                               
1408 This can be problematic due to human rights law requirement of foreseeability.  
1409 Absence of such a register for civil law purposes was criticised in the doctrine. See e.g. 
Хорозов, Д В, Недействительные сделки с пороком субъектного состава: проблема 
определения дееспособности граждан – Участников гражданско-правового оборота, p. 
82. 
1410 Федеральный закон РФ “Об обеспечении доступа к информации о деятельности 
судов в Российской Федерации” от 22 декабря 2008 года № 262-ФЗ [Federal Act of the 
Russian Federation on Providing Access to Information about the Courts of Russia 2008] 
Section 15. 
1411 The healthcare providers that provide psychiatric care can also be a guardian of a patient 
and a party to the proceedings (see section 5.2).  
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decision of a court there is no way to decide on the patient’s incapacity to 
make healthcare decisions. It is also unlikely that the staff or the provider 
would be interested in any sort of assessment prior to obtaining information 
about civil incapacitation. Even if the staff in question suspect that a person 
might be civilly incapable, it is problematic to find out whether this is a fact. 
Absence of the mechanism for finding out about incapacity, makes application 
of the provisions of the law rather impractical. It is likely that provisions of 
Section 20 FHP concerning stage 4 are rarely invoked. 

In cases where a healthcare provider is aware of a court’s decision 
concerning incapacity the moment when assessment must be started is still 
unclear. The question arises whether capacity assessment shall be provided in 
any case, or only where patients exhibit signs of the inability to make 
healthcare decisions. This question may be linked with a presumption of 
incapacity or capacity to decide. As we remember from sections 5.3.5 and 5.5, 
in civil relations persons declared to be civilly incapable are considered to be 
unable to exercise their own rights. This construction may or may not mean 
that the presumption of the capacity to make healthcare decisions switches as 
soon as the healthcare provider becomes aware of the patient’s civil 
incapacity. Sources of law have neither confirmed nor rejected this 
assumption.  

In sections 5.3.5 and 5.8 it was indicated that Russian law does not specify 
whether capacity assessment for healthcare decisions shall take place before 
or after the process of informing about proposed treatment. In other words, it 
is unclear whether the legislator perceives decision-making capacity in 
healthcare to be a certain implied quality that does not depend on concrete 
information or as a decision-specific category. Notably, the judgment of the 
Constitutional Court in the case of Delova, requiring viewing capacity as a 
decision-specific category, was pronounced after the FHP adoption. In my 
view, interpretation of the FHP in the light of the Constitutional Court practice 
logically presupposes the providing of information prior to assessment, as the 
Court emphasised that decision-specific character of legal capacity.1412  

5.9.2 Legal classification of capacity assessment procedures and 
relevance of refusal 
In the beginning of this section the previous study as to who may provide 
capacity assessment is summarised (task II.5). Then the focus will turn to the 
question of legal classification of capacity assessments in the Russian legal 
                               
1412 See section 5.2 and Постановление Конституционного Суда РФ от 27 июня 2012 года 
№ 15-П “По делу о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 
31 и статьи 32 Гражданского Кодекса Российской Федерации в связи с жалобой 
гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the Russian Federation of 
27 June 2012 No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 31.2 and 32 of the 
Civil Code of the Russian Federation in Connection with the Complaint of I. B. Delova”]. 
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order and an examination of the legal relevance of refusal or absence of 
consent to assessments (tasks I.4, and I.5).  

Throughout this chapter, it was shown that there are three main categories 
of capacity assessors. Courts and forensic experts are always the ones who 
assess the civil capacity to act. Formally, courts are the main decision-makers, 
but in sections 5.5-5.7, it was shown that courts mostly rely on the opinions of 
forensic medical experts. Courts de facto only confirm the findings of the 
experts or have possibility open to them to disagree with them. Forensic 
medical experts, as explained in section 5.5, are psychiatrists or psychologists. 
At stage 4 of capacity assessment, the third category of assessors – healthcare 
practitioners – participates in assessments. The specialisation of assessors is 
not determined in law. It is possible to conclude that any healthcare 
practitioner may provide this type of procedure. As we can see from this 
discussion, capacity is de facto assessed by healthcare professionals.  

It is appropriate to start the analysis of legal classification of capacity 
assessment in Russian law with a citation of the provisions defining a medical 
intervention. In accordance with Section 2 FHP, medical intervention is 
defined as an intervention provided by a medical practitioner that affects a 
patient’s mental or physical state and that there is a preventive, research, 
diagnostic, therapeutic, or rehabilitative orientation, or where it involves an 
abortion. Capacity assessments in healthcare are provided by healthcare 
practitioners. They may affect a patient’s mental state and have diagnostic 
purposes (to examine the mental state). Therefore it is possible to assume that 
capacity assessments in Russia are to be classified as medical interventions. 
However, this assumption of classification is made cautiously, since the legal 
sources and legal scholars have made no attempts so far to classify capacity 
assessment procedures.  

As to the relevance of refusal or absence of consent to capacity assessment, 
we know that capacity assessments can be provided in a form of forensic 
medical examination, or in healthcare settings. In accordance with Section 
20.9 (5) FHP, a forensic medical examination can be provided without the 
consent of a patient. This means that if a court rules that a forensic medical 
examination to assess capacity is to take place, a patient may be forced into 
assessment. At stage 4 of the four-stage test a forensic psychiatric examination 
is not provided. It is hardly possible to see that the legislator assumed that the 
patient’s refusal or absence of consent should be considered when deciding 
whether to assess capacity. The construction of Section 20.2 and 20.1 FHP 
seem to indicate that an assessment can be performed without consent or 
despite refusal. The need to inform a patient about ongoing or forthcoming 
assessment is absent. Stage 4 is rather formulated as an obligation of the 
healthcare provider and personnel, disregarding the patient’s wishes, and 
being grounded on the patient’s state.  
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5.10 Equality and non-discrimination in Russian law 
In this section I shall evaluate whether starting capacity assessment procedures 
with respect to persons with mental health difficulties is discriminatory in 
Russian law (task I.6). The issue of whether domestic criteria for capacity 
assessments are discriminatory is also evaluated.  

The Russian Federation has ratified most of the treaties discussed in 
Chapter 3, namely, the ICCPR, the ICESCR, the CEDAW, the ECHR, and the 
ESC(r) (see table 1). These treaties are the source of law of the Russian 
Federation. The CRPD – the latest among human rights treaties in the UN, 
altering the understanding of what discrimination is – was signed by Russia in 
2008 and ratified in 2012 after a certain amount of debate. The reason why it 
took almost four years from the moment of signing the CRPD to its ratification 
is that state authorities were considering the necessity of changing the 
legislation to make it compliant with the CRPD. However, no major 
legislative changes were adopted prior to ratification.1413 As explained in 
section 3.2.2.2, Article 12 of the Russian version of the CRPD (Russian being 
one of the official languages of the treaty) states that persons with disabilities 
should enjoy the capacity to have rights (правоспособность, see section 5.2.2 
concerning the CiC division between the capacity to have rights and the 
capacity to act) on an equal basis with others. As argued in sections 1.3.2 and 
3.2.2.2, there is a significant difference between the capacity to act and the 
capacity to have rights. In section 3.2.2.2 I also illustrated that despite a 
difference in translation between the official languages, Article 12 CRPD 
should be read as demanding both the capacity to act and to have rights for 
persons with disabilities on an equal basis with others. In Russia, the reason 
for the present translation is explained by usage of the same term in translation 
of the CEDAW.1414 In my opinion, a difference in translation and substitution 
of the category ‘legal capacity’ (правосубъектность) with the capacity to 
have rights (правоспособность), significantly negates the purpose and 
content of Article 12 CRPD. This drawback can be illustrated by the reasoning 
in the Delova case, studied earlier in section 5.2.4.1415 Authorities, lawyers, 
and judges, rarely use other languages then Russian within the legal system. 
Possible critique with regard to capacity assessment systems from the 
international human rights institutions, whose working language is English (or 

                               
1413 See also the discussion concerning changes in the Constitutional Court’s reasoning, but 
absence of the legislative changes in Ризк, О А, and Перепадя, С А, Реформирование 
института недееспособности и опеки над совершеннолетними гражданами в свете 
ратифицированной Россией Конвенции ООН о правах инвалидов, pp. 104 ff. 
1414 Независимый Психиатрический Журнал, Конвенция ООН о правах инвалидов и ее 
перевод, Test.npar.ru 2006. 
1415 This translation not only has an impact on the territory of the Russian Federation, but on 
other countries that use the Russian official translation of the text of the CRPD (for instance, 
Ukraine). Litins’ka, Y, and Karamyshev, D, Lost in Translation: Interpretation of Legal 
Capacity in Ukraine, pp. 174 ff. 
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other languages), and who use the English version of the CRPD, may be 
incomprehensible for the authorities, lawyers, and judges of Russia, who use 
another version of the text.1416  

The Constitution and federal laws grant the protection against 
discrimination. Article 19 Constitution guarantees equality of rights and 
freedoms for everyone, without distinction on any grounds. Disability or state 
of health are not listed as protected categories, but the list in the Article is not 
exhaustive. Does equality of rights mean that people with mental disabilities 
shall have the same rights as others? The systematic analysis indicates that 
equality of the enjoyment of rights might not be granted by the Constitution 
to all. According to Article 32.3 Constitution, the right to vote or be elected to 
civilly incapacitated persons is denied. In addition to this, the Constitutional 
Court has discussed the notion of equality on a number of occasions. How 
then is equality protected under Article 19? The Constitutional Court stresses 
that violation of the Article occurs if people who belong to the same group are 
treated differently without a constitutionally recognised aim, objective, and 
reasonable justification.1417 In some of the cases the court also stressed that the 

                               
1416 According to Article 31 of the VCLT the first listed method of international treaty 
interpretation is in accordance with the ordinary meaning to be given to the terms of the treaty. 
In interpretation of the concept of legal capacity, the ordinary meaning is confusing due to 
different ordinary meanings in the official languages of the convention. It is important not to 
forget that the interpretation of the ordinary meaning should be given in the light of its object 
and purpose. As discussed in section 3.2.2.2, the purpose of Article 12 is to emphasise that all 
persons with disabilities enjoy not only the capacity to have rights, but also the capacity to act 
on an equal basis with others. The interpretation at domestic level seems to be rather focused 
on the ordinary meaning of the words within the domestic jurisdiction. 
Russia has not signed or ratified the Optional Protocol to the Convention that foresees 
individual and group complaint mechanisms. This means that persons held to be legally 
incompetent cannot apply to the CRPD Committee against Russia, and Russia cannot receive 
feedback from the Committee concerning individual cases. Note also that in the first concluding 
observations on Russia, the CRPD Committee recommended that Russia changed the official 
translation of the CRPD, but the Committee did not specify which terms were problematic, 
except for the usage of “invalid” instead of a person with disabilities. In its recommendations 
as to civil incapacitation, the Committee referred to its General Comment No.1 and did not 
provide a detailed explanation as to the reasons why the civil incapacitation did not correspond 
to the CRPD. The brief recommendations are typical for works of the UN and CoE Committees. 
But since General Comments are not considered to be sources of law in Russia, it is unlikely 
that the reasoning of the CRPD Committee is comprehensible for the Russian legal community 
in general. UN CRPD Committee, Concluding Observations on the Initial Report of the Russian 
Federation, CRPD/C/RUS/CO/1, 7 March 2018, paras 12 and 27.  
1417 Определение Конституционного Суда РФ от 26 апреля 2016 года № 903-О “Об отказе 
в принятии к рассмотрению жалобы гражданина Истомина Александра Александровича 
на нарушение его конституционных прав частями первой и второй статьи 1 и статьей 34 
Закона Российской Федерации “О государственных гарантиях и компенсациях для лиц, 
работающих и проживающих в районах Крайнего Севера и приравненных к ним 
местностях” [Decision of the Constitutional Court of the Russian Federation of 26 April 2016 
No. 903-O “On Refusal to Accept for Consideration the Complaint of Citizen Istomin 
Aleksandr Aleksandrovich about the Violation of His Constitutional Rights by Sections 34.1 
and 34.2 of the Act on Guarantees and Compensations for Persons Working and Living in the 
Far North and Equivalent Areas”]; Постановление Конституционного Суда РФ от 25 



 414 

justification is to be proportional to the aim being sought.1418 Even though the 
criteria identified are rather similar to the ECtHR perception on the issue of 
non-discrimination (and to some extent, the previous practice of the UN treaty 
bodies), the reasoning seems to develop in a different direction. In particular, 
the Constitutional Court emphasised that the obligation under Article 19 
Constitution entailed that the legislator does not make a distinction between 
people who belong to the same category; the court considers that if people 
belong to different groups, the legislator may design different rules.1419 The 

                               
февраля 2016 года № 6-П “По делу о проверке конституционности пункта 1 части третьей 
статьи 31 Уголовно-процессуального кодекса Российской Федерации в связи с жалобой 
гражданки А.С. Лымарь” [Judgment of the Constitutional Court of 25 February 2016 No. 6-
П “On the Case about the Constitutionality of Section 31.3 (1) of the Criminal Procedure Code 
of the Russian Federation in Connection with the Complaint of A.S. Lymar”]; Определение 
Конституционного Суда РФ от 15 января 2009 года № 187-О-О/2009 “Об отказе в 
принятии к рассмотрению жалоб гражданина Маркина Константина Александровича на 
нарушение его конституционных прав положениями статей 13 и 15 Федерального закона 
”О государственных пособиях гражданам, имеющим детей”, статей 10 и 11 
Федерального закона ”О статусе военнослужащих”, статьи 32 Положения о порядке 
прохождения военной службы и пунктов 35 и 44 Положения о назначении и выплате 
государственных пособий гражданам, имеющим детей” [Decision of the Constitutional 
Court of the Russian Federation of 15 January 2009 No. 187-О-О/2009 “About the Refusal to 
Accept the Complaint of Citizen Konstantin Aleksandrovich Markin concerning Violation of 
his Constitutional Rights by Provisions of Sections 13 and 15 of the Federal Act on Benefits to 
Citizens with Children, Sections 10 and 11 of the Federal Act on the Status of Military Servants, 
Section 32 of the Regulations on Military Service and Paras 35 and 44 of the Regulation on the 
Allocation and Payment of Government Benefits to Citizens with Children”]; Определение 
Конституционного Суда РФ от 29 сентября 2016 года № 2028-О “Об отказе в принятии 
к рассмотрению жалобы гражданина Орлова Александра Вячеславовича на нарушение 
его конституционных прав статьей 57 Уголовного кодекса Российской Федерации” 
[Decision of the Constitutional Court of the Russian Federation of 29 September 2016 No. 
2028-O “On Refusal to Accept for Consideration the Complaint of Citizen Alexander 
Vyacheslavovich Orlov on a Violation of His Constitutional Rights in Section 57 of the 
Criminal Code of the Russian Federation”].  
1418 Постановление Конституционного Суда РФ от 25 октября 2016 года № 21-П “По делу 
о проверке конституционности части 3 статьи 8 Закона Алтайского края “О 
регулировании отдельных лесных отношений на территории Алтайского края” в связи с 
жалобой гражданки Г.А. Пенкиной” [Judgment of the Constitutional Court of 25 October 
2016 No. 21-П “On the Case of Constitutionality of Section 8.3 of the Act of the Altai Territory 
on Regulation of Some Forests Relations in the Altai Territory in Connection with the 
Complaint of G.A. Penkina”]; Определение Конституционного Суда РФ от 15 сентября 
2016 года № 1742-О “По запросу группы депутатов Государственной Думы о проверке 
конституционности положений части 5 статьи 42 Федерального закона “О выборах 
депутатов Государственной Думы Федерального Собрания Российской Федерации” 
[Decision of the Constitutional Court of the Russian Federation of 15 September 2016 No. 
1742-O “On Request of the State Duma Group of Deputies on the Constitutionality of the 
Provisions of Section 42.5 of the Federal Act on Elections of Deputies of the State Duma of the 
Federal Assembly of the Russian Federation”]. 
1419 Определение Конституционного Суда РФ от 15 сентября 2016 года № 1742-О “По 
запросу группы депутатов Государственной Думы о проверке конституционности 
положений части 5 статьи 42 Федерального закона “О выборах депутатов 
Государственной Думы Федерального Собрания Российской Федерации” [Decision of the 
Constitutional Court of the Russian Federation of 15 September 2016 No. 1742-O “On Request 
of the State Duma Group of Deputies on the Constitutionality of the Provisions of Section 42.5 
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approach of the Constitutional Court seems to be different from those in 
practice of the international human rights treaty bodies. The UN and the CoE 
treaty bodies would often require comparing the situation of a person with a 
disability with other possible groups, but not exclusively with other persons 
with disabilities.1420 In accordance with the practice of the Constitutional Court 
it may be enough to identify that the groups differ sufficiently from one 
another, and the obligation to legislate on an equal basis will not occur. This 
means that if persons with a mental disorder are considered to be sufficiently 
different from other adults, the Constitutional Court will not consider starting 
capacity assessment or imposing the criteria for invalidation of a decision as 
constituting discrimination.1421 The position of the Constitutional Court seems 
to indicate a more passive approach towards obligations for the legal system 
to ensure equality.1422 
                               
of the Federal Act on Elections of Deputies of the State Duma of the Federal Assembly of the 
Russian Federation”]; Определение Конституционного Суда РФ от 15 мая 2007 года № 
378-О-П “Об отказе в принятии к рассмотрению запроса Амурского городского суда 
Хабаровского края о проверке конституционности положения статьи 59 Трудового 
кодекса Российской Федерации” [Decision of the Constitutional Court of the Russian 
Federation of 15 May 2007 No. 378-О-П “On the Refusal to Accept for Consideration the 
Request Amurskogo City Court of Khabarovsk Kraj on the Constitutionality of the Provisions 
of Section 59 of the Labour Code of the Russian Federation”]; Определение 
Конституционного Суда РФ от 29 октября 2009 года № 1106-О-О “О прекращении 
производства по делу о проверке конституционности пункта 1 статьи 30 Закона 
Российской Федерации “О занятости населения в Российской Федерации” в связи с 
жалобой гражданки Т.Н. Лашиной” [Decision of the Constitutional Court of the Russian 
Federation of 29 October 2009 No. 1106-O-O “On the Dismissal of the Case on the 
Constitutionality of Section 30.1 of the Act of the Russian Federation on Employment in the 
Russian Federation in Connection with the Complaint of Citizen T. N. Lachina”]; 
Постановление Конституционного Суда РФ от 11 октября 2016 года № 19-П “По делу о 
проверке конституционности пункта 1 статьи 33 и пункта 1 статьи 34 Закона Российской 
Федерации “О занятости населения в Российской Федерации” в связи с жалобой 
гражданина Н.А. Назарова” [Judgment of the Constitutional Court of 11 October 2016 No. 
19-П “On the Case on the Constitutionality of Section 33.1 and Section 34.1 of the Act of the 
Russian Federation on Employment in the Russian Federation in Connection with the 
Complaint of N.A. Nazarov”]. 
1420 See section 3.4. 
1421 Some scholars consider that imposing limitations on the exercising of rights are positive 
obligations of states. See e.g. Cабанов, З М, Генезис "инвалидности" как научной 
категории в современных социально-экономических условиях, p. 333. 
1422 The question of whether deprivation of legal capacity on the basis of mental disability 
constitutes inequality has not yet been answered in the practice of the Constitutional Court, 
despite its being raised by the applicants. The only case where the Court indirectly considered 
the issue of discrimination on the basis of various mental abilities is the case of Delova, analysed 
earlier in section 5.2.4. At the same time, in the case the Court did not make any statements that 
inequality or discrimination had taken place due to a declaration of incapacity. It seems that the 
Court’s reasoning is that persons with various mental health difficulties either belong to 
different groups compared with people without them, or that there is a reasonable and objective 
justification for the difference in the applicable law. Постановление Конституционного Суда 
РФ от 27 июня 2012 года № 15-П “По делу о проверке конституционности пунктов 1 и 2 
статьи 29, пункта 2 статьи 31 и статьи 32 Гражданского Кодекса Российской Федерации 
в связи с жалобой гражданки И.Б. Деловой” [Judgment of the Constitutional Court of the 
Russian Federation of 27 June 2012 No. 15-П “On the Constitutionality of Sections 29.1, 29.2, 
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Do other areas of Russian law, apart from the constitutional law, provide a 
stronger protection against discrimination to persons with various mental 
health difficulties? Section 5.3 of the FHP grants state’s protection of all 
citizens against discrimination on the basis of any disorders. However, it is 
unlikely that the discussion about the FHP will somehow be different from the 
one within the constitutional jurisprudence. In 2014, the provision prohibiting 
discrimination on the basis of disability was added to the Federal Act on Social 
Protection of Disabled Persons.1423 The act defines discrimination rather 
differently compared with the constitutional law practice. Discrimination is 
understood as that of any distinction, exclusion, or restriction on the basis of 
disability that has the purpose or the effect of impairing or nullifying the 
recognition, enjoyment, or exercise, on an equal basis with others, of all 
human rights and fundamental freedoms in the political, economic, social, 
cultural, civil, or any other field.1424 This definition is similar to the definition, 
provided by the CRPD, except for the phrase about the denial of reasonable 
accommodation, which is not included in the domestic definition. The scope 
of the Act’s application is linked to the definition of disability. Article 1 of the 
Act defines disability thus:  

a person that has a health-related condition with a persistent disorder in the 
functioning of their body, which is a consequence of diseases, traumas, or other 
defects, and leads to limitation of living activities and necessitates social 
support of this person.1425  

The main assumption that can be drawn from the definition above is that 
persons who are fully or partially deprived of their capacity to act can 

                               
31.2 and 32 of the Civil Code of the Russian Federation in Connection with the Complaint of 
I.B. Delova”]. 
1423 Федеральный закон РФ “О внесении изменений в отдельные законодательные акты 
Российской Федерации по вопросам социальной защиты инвалидов в связи с 
ратификацией Конвенции о правах инвалидов” от 1 декабря 2014 года № 419-ФЗ [Federal 
Act of the Russian Federation on Amending Certain Legislative Acts of the Russian Federation 
on Social Protection of Persons with Disabilities in Connection with Ratification of the 
Convention on the Rights of Persons with Disabilities 2014] Section 3.1. 
1424 Федеральный закон РФ “О социальной защите инвалидов в Российской Федерации” 
от 24 ноября 1995 года № 181-ФЗ [Federal Act of the Russian Federation on Social Protection 
of Disabled Persons 1995] Section 3.1. 
1425 Authentic citation: ”Инвалид – лицо, которое имеет нарушение здоровья со стойким 
расстройством функций организма, обусловленное заболеваниями, последствиями 
травм или дефектами, приводящее к ограничению жизнедеятельности и вызывающее 
необходимость его социальной защиты”. The following definition of limitation of living 
activities is enshrined in the act: full or partial loss of abilities and capacities of independent 
living skills, to move independently, to orientate oneself, to communicate, to control one’s own 
behaviour, to study, or to work. From this definition, it follows that in order to receive assistance 
as a person with disability, one has to undergo a special type of expertise to obtain a certificate 
about disability. Федеральный закон РФ “О социальной защите инвалидов в Российской 
Федерации” от 24 ноября 1995 года № 181-ФЗ [Federal Act of the Russian Federation on 
Social Protection of Disabled Persons 1995] Section 1.  
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generally be seen to be persons with disabilities within the legal system.1426 
The definition, however, is unlikely to cover persons with short-term disorders 
or without diagnostic labels, but who experience environmental and attitudinal 
barriers. Therefore the legal definition of discrimination differs from the one 
adopted by the CRPD, both with regard to the subjects (the protected group is 
narrower in Russia) and types of prohibited behaviour (reasonable 
accommodation is not included in the definition of discrimination under 
Russian law).1427 In the practice of the courts of general jurisdiction it is 
possible to observe a similar reasoning to the one adopted by the 
Constitutional Court.1428 According to judicial statistics more than 28 000 
people are fully deprived of civil capacity annually. This indicates that the 
courts do not consider starting capacity assessment procedures as being 
discriminatory.1429 It is unclear whether and how the provisions about non-
discrimination were invoked in the proceedings concerning deprivation of the 
civil capacity to act, since the practice on this issue is not accessible. 

The discussion in this section concludes that starting capacity assessment 
procedures or deprivation of legal capacity is unlikely to be considered as 
constituting a violation of the constitutional right to equality in Russia. 
Theoretically, the deprivation of legal capacity for persons with mental 
disabilities is considered to be discriminatory action under the Federal Act on 
Social Protection of Disabled Persons. However, despite the existence of a 
certain degree of legal protection, it is questionable whether the interpretation 
of the legal provisions in practice will prohibit deprivation or limitation of the 
legal capacity to act. So far, the provisions have not been interpreted as 
prohibiting starting capacity assessments. This may be explained by several 
factors, in particular absence of understanding of the implications of the 
CRPD adoption, as well as a more restricted view on equality and non-
discrimination in the practice of the Constitutional Court that seems to have 
been adopted in the practice of the courts of general jurisdiction. The practice 
indicates a difference in understanding of the comparative groups and a 
narrowness in the understanding of disability. It seems that the approach taken 
within the jurisdiction is rather more passive: it requires analysing whether 

                               
1426 However, for a person to be recognised as being disabled, the law requires obtaining a 
certificate from medico-social expertise. 
1427 See also UN CRPD Committee, Concluding Observations on the Initial Report of the 
Russian Federation, CRPD/C/RUS/CO/1, 7 March 2018, para. 14. 
1428 See e.g. Решение Асбестовского городского суда Свердловской области от 15 июня 
2015 года по делу № 2-483/2015 [Decision of Asbestovkii City Court of Sverdlovskii Region 
of 15 June 2014 in case No. 2-483/2015]. 
1429 Судебный департамент при Верховном Суде РФ, Отчет о работе судов общей 
юрисдикции по рассмотрению гражданских, административных дел по первой 
инстанции за 12 месяцев 2016 года, Cdep.ru 2017; Судебный департамент при Верховном 
Суде РФ, Отчет о работе судов общей юрисдикции по рассмотрению гражданских, 
административных дел по первой инстанции за 12 месяцев 2015 года, Cdep.ru 2016. 
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there are objective and reasonable characteristics for distinguishing between 
the groups, and if these characteristics can be found there is no need for further 
discussion concerning inequality. Mental disability might still be considered 
to be a factor allowing for treating persons with mental disabilities as having 
sufficiently different characteristics compared with others. In addition, the 
requirements for providing reasonable accommodation are not sufficiently 
reflected within the system. The legal practice seems to abide by the approach 
where reasonable and objective justification may signify an absence of 
discrimination. Adoption of further positive actions (reasonable 
accommodation, accessibility, and support in the exercise of legal capacity) is 
not directly required in Russia.  

5.11 Concluding analysis 

5.11.1 Roadmap of the analysis 
In the previous sections we analysed the Russian legal order with regard to 
when and based on what criteria must be assessed; the analysis allowed for 
fulfilling the majority of the research tasks in relation to the Russian legal 
order. In this concluding analysis, I summarise the previous findings, but also 
evaluate the Russian legal system based on the standards of consistency with 
scientific knowledge and compliance with human rights law. Section 5.11.2 
will concentrate on research question I – when to assess capacity. In section 
5.11.3 the research tasks related to question II – what criteria must be used to 
assess capacity in Russia are synthesised. 

5.11.2 When to assess capacity 

5.11.2.1 Relevance of capacity for decisions about somatic care 
In this section I summarise whether mental capacity is relevant for somatic 
care in Russian law and whether other thresholds (apart from mental capacity) 
are established (task I.1). Russian law allows for assessing abilities to make 
healthcare decisions in two cases. Firstly, in relation to patients deprived of 
civil capacity, checking on whether mental abilities to consent or refuse can 
take place. This scenario is hereinafter referred to as pathway A. The second 
case is when a patient (or his or her representative) after making a healthcare 
decision, submits a complaint to a court that the comsent was invalid due to 
mental incapacity. This situation is hereinafter referred to as pathway B or 
post-factual invalidation of healthcare decisions. Assessing the ability to make 
healthcare decisions is thus not a precondition for every medical intervention 
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in Russia. Patients who are not deprived of their civil capacity need not have 
their mental capacity assessed, unless the court demands assessment. 

It may be debatable whether mental capacity is a threshold for making 
healthcare decisions in emergency situations. The law authorises treatment of 
patients who have life-threatening conditions and cannot express their own 
wishes. The law does not directly refer to the ability to make the healthcare 
decision in question, but only to the ability to express wishes, at least for those 
patients with full civil capacity. As for persons declared to be civilly 
incapable, it is not entirely clear whether Russian law requires assessment of 
capacity in emergency situations, or whether the wishes only of a patient 
suffice to provide valid consent or refusal.1430 

We have also seen that a patient may be deemed to be incapable of deciding 
in two cases. In order to decide that a patient is incapable of making healthcare 
decisions, a patient must meet four thresholds. The first three thresholds are 
that a patient needs to have a mental disorder (diagnostic threshold), be unable 
to understand or manage one’s own actions (cognitive threshold), and that 
there should be a causal connection between these factors. If a court finds that 
patients meet the abovementioned requirements, it declares a person civilly 
incapable. For patients who are civilly incapacitated, another threshold of 
mental abilities is set and can be checked in healthcare settings. Thus apart 
from mental capacity, the law sets other thresholds, in particular, the 
diagnostic one. Whether or not a patient meets the diagnostic threshold is 
readdressed to medicine, and law adopts the answer from medicine as stable 
fact. By stability of the fact, I mean that the law provides no available 
possibility for taking into account fluctuating states of mental health, except 
for a new decision on full civil capacity (which is a time-consuming 
procedure). No available guidelines indicate what mental disorders should be 
a reason for incapacity to act or for compulsory mental health treatment. The 
empirical studies conducted by Klimov,1431 Eltekova et al.,1432 as well as my 
own case analysis, indicate that some diagnostic labels (schizophrenia, 
dementia, intellectual disability or organic brain disease) are likely to be 
considered as a reason to deprive the civil capacity to act, and thus allow for 
capacity assessments in healthcare. The status of other diagnostic labels is not 
clear (for instance, whether eating disorders are to be considered as a reason 
for civil incapacitation in practice). The legal system relies on how medical 
practice defines mental disorder. Russian law does not clearly address how 
mental disorders in a legal sense should be identified and distinguished from 
other (somatic) disorders. 

                               
1430 See section 5.4.1. 
1431 Климов, В А, Клинико-социальные критерии дее- недееспособности лиц, 
находящихся под диспансерным наблюдением, pp. 58 and 65. 
1432 Эльтекова, Э В, et al., Особенности cудебно-психиатрической экспертизы по делам 
о дееспособности в аспекте Постановления Конституционного Суда от 27 февраля 
2009 года №4-П, pp. 62 and 64. 
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In pathway B, meeting a diagnostic threshold – and being recognised as 
being civilly incapable – is not always required, it may suffice that a patient 
does not understand or is unable to manage personal actions. Though the 
diagnostic threshold is not formulated, the diagnosis with mental disorder is 
strong evidence of the inability to decide in the past.  

Thus in the Russian legal order mental capacity is assessed in healthcare 
only if a patient is civilly incapable to decide. In such a case, meeting a 
diagnostic threshold – having a mental disorder – is required by law. Capacity 
may also be assessed after a decision has been made by a court. 

5.11.2.2 Macro level: somatic or compulsory mental health interventions 
In this section I address task I.2 that requires to study how the distinction 
between somatic interventions and compulsory mental health interventions is 
drawn in Russia (or to question when to assess capacity on the macro level). 
Russian law allows for the treating of patients without their consent in 
compulsory psychiatric care whether or not such patients have the mental 
capacity to decide. However, if patients are not admitted to compulsory 
psychiatric care, the treatment should be administered in accordance with 
patients’ wishes, unless they are found to be mentally incapable. Admission 
criteria to compulsory care treatment are thus the dividing lines between those 
cases where capacity assessment is relevant or irrelevant. 

The notion of psychiatric care under the PCA may encompass interventions 
not directly related to mental disorder, which became a reason for compulsory 
measures. The PCA seems to allow various interventions, including the 
treatment of somatic disorders. Russian law allows for admitting a patient to 
compulsory mental health treatment if he or she has a mental disorder and that 
disorder is serious because (1) the patient poses an immediate danger to 
himself or herself or others, or (2) the patient is helpless, meaning unable to 
satisfy personal basic needs alone, or (3) the patient’s state of health will 
significantly deteriorate if psychiatric care were not to be provided.1433 The 
criteria for involuntary admissions are left to the discretion of medical 
professionals, yet medical professionals are abandoned without legal 
guidance. This situation leads to legal uncertainty both for healthcare 
practitioners and for patients. As shown in the cases studied, even promising 
to apply to the court to restore their rights or raising their voice to medical 
staff may be regarded as grounds for compulsory intervention due to their 
posing a danger to themselves or others. Due to blurring of the criteria for 
compulsory admission, distinctions between situations where providing a 
competent consent is necessary and when not, are problematic. It is possible 

                               
1433 Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан при 
ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian Federation on 
Psychiatric Care and Legal Safeguards for Citizens 1992] Sections 23.4 and 29. 
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to state that the legal system does not possess an important quality – namely, 
foreseeability, for patients with various health problems.  

5.11.2.3 Micro level: obligation to assess, classification of assessments, 
and relevance of refusal 
Our focus now turns to the question of when to assess capacity on the micro 
level. As explained in section 1.7.4, the study of this question necessitates an 
analysis of whether the obligation to assess capacity arises (task I.3); 
classification of assessments (task I.4); and the relevance of refusal or absence 
of consent to capacity assessment procedures (task I.5), which will be 
summarised in this section. The micro level also requires studying whether 
starting assessment is discriminatory (task I.6); the latter research task is 
addressed in section 5.11.2.4. 

When does the obligation to assess capacity arise? We have previously seen 
that there are two pathways for deciding that a patient is incompetent to make 
healthcare decisions. Both pathways presuppose that there should be a judicial 
decision: for pathway A it is a decision about civil incapacity (required to have 
prior assessment in healthcare); for pathway B the decision of the court 
invalidates the previously made consent. It is rather straightforward that the 
obligation to assess capacity of the medical experts at the judicial stage will 
arise on the basis of the court’s order. However, in pathway A the patient’s 
decision can be invalidated only if he or she was found to be unable to decide 
specifically in healthcare. The law does not oblige healthcare professionals to 
assess the abilities to decide for all persons. Moreover, the process of 
informing healthcare personnel about civil incapacitation is not regulated. 
This means that only if the healthcare personnel/provider receives the decision 
about deprivation of civil capacity, can the procedure start. Even if the 
decision of the court were to be obtained, it is questionable whether the duty 
to assess arises: persons deprived of civil capacity may be presumed to be 
incapable of deciding, unless the opposite is proved. It is thus unclear whether 
capacity assessments are to be provided on request, or for each patient 
declared to be civilly incapable. Moreover, whether capacity assessment 
should start prior or after receiving information about medical intervention is 
not regulated. 

The legal classification of capacity assessment procedure has not been 
explicitly addressed in Russian law. Capacity assessment procedures seem to 
fall within the definition of medical intervention provided in the FHP, and 
accordingly, should be classified as medical interventions. 

The FHP clearly authorises forensic medical examinations to be provided 
without the consent of the patient. This means that for civil incapacitation in 
pathway A or for pathway B, absence of consent to be assessed do not play a 
role; assessments can be provided via force. The law does not specify whether 
consent is required for the assessment of abilities to decide in healthcare for 
pathway A. Capacity assessment in healthcare for civilly incapacitated patients 
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is formulated rather as an obligation on the part of healthcare professionals, 
which may point out that consent is not required, and it may take place even 
with refusal. However, the law is not specific in this respect, and other 
interpretations are also possible. If consent to capacity assessment is required, 
and capacity assessments are classified as being that of medical intervention, 
a vicious circle of assessment may be created.  

5.11.2.4 Discrimination and capacity assessment in national law 
In this section the task of whether starting capacity assessment procedures 
with respect to persons with mental health difficulties are discriminatory 
within the national law is summarised (task I.6). Russian law provides 
protection against discrimination at the constitutional and federal law levels. 
Disability as a protected characteristic is defined in the Federal Act on Social 
Protection of Disabled Persons. The definition provided is rather narrow; only 
certain persons with long-lasting conditions can fall within the definition. To 
prove discrimination, less favourable treatment compared with others must be 
proved. Importantly, the Constitutional Court rejects the need to legislate in 
the same way for persons whose situations are different. People deprived of 
civil capacity are likely to be considered by the Court as being in dissimilar 
situations compared with other groups. The Federal Act on Social Protection 
of Disabled Persons adopts a very similar definition of discrimination to the 
one adopted by the CRPD, which theoretically should lead to the coherent 
interpretation with the CRPD. The in-depth discussion concerning the 
discriminatory character of capacity assessment procedure has so far not 
begun within the jurisdiction. I have argued that one of the reasons for this can 
be a lack of awareness about the implications of the CRPD, because the 
Russian version of the CRPD distorts the meaning of Article 12, limiting it 
only to equal recognition of the capacity to have rights. A small amount of 
accessible case practice does not allow for coming to well-grounded 
conclusions concerning the implications of the Federal Act on Social 
Protection of Disabled Persons in the area of legal capacity. Some of the cases 
indicate that the domestic courts interpret the laws in a manner similar to the 
understanding of the Constitutional Court; namely, that persons deprived of 
civil capacity cannot be considered to be in comparable situations with other 
persons.  

The analysis in the chapter allows for the conclusion that it is unlikely that 
capacity assessments are considered to be discriminatory within the 
jurisdiction. 

5.11.2.5 When to assess capacity in Russia: consistency with scientific 
knowledge 
In this section the Russian legal rules as to when to assess capacity will be 
evaluated based on consistency with scientific knowledge (task I.8). As 
explained in section 1.7.2, consistency with scientific knowledge is that of a 
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situation where the law’s assumptions about the facts or values used for 
conclusions or definitions are the same as the assumptions or conclusions of 
science. Evaluation based on this standard is conducted only if the law seeks 
out conclusions or definitions from other disciplines with the aim of using 
them in a legal context (previously referred to as readdressing). In section 
5.11.2.2 it was summarised that Russian law readdresses to medicine the 
question of drawing the line between mental disorders and other disorders, as 
well as identifying whether the disorder concerned is of a serious nature. The 
law requires making such a distinction in order to identify whether or not a 
patient is to receive compulsory mental healthcare. On the micro level, the 
legislator allows for recognising that only persons with mental disorders can 
be civilly incapable, and in consequence, incapable of making healthcare 
decisions.1434 Thus the Russian legal system assumes that there is a legally 
relevant distinction between mental and other disorders, and readdresses the 
question of whether a person falls within one or other group to medicine. Due 
to the law’s readdressing the question to other disciplines, the standard of 
consistency should be applied. 

As discussed in section 2.3.2.2, drawing a sharp distinction between mental 
and somatic disorders is impossible from the perspective of existing scientific 
knowledge. It was indicated that the ICD-10 adopted in Russia is not designed 
for establishing facts within the law. Both mental and somatic disorders, as 
well as many other factors, may influence the decision-making process.1435 
Moreover, mental disorders are not homogeneous conditions. Even the 
statistical frequency of poor and good performance of persons with various 
disorders differs significantly. As such, the law attributes a certain relevance 
to a diagnosis and causal connection between the diagnosis and an inability to 
decide in an attempt to receive an answer from other disciplines. However, 
based on the relevant scientific knowledge, medicine or psychology are unable 
to provide the answer about distinctions between mental disorders from other 
disorders. Medical practitioners’ answers to the questions described are based 
more on the perceptions of an individual practitioner than on the body of 
scientific knowledge. The approach of the Russian legislator of distinguishing 
between mental and other disorders is inconsistent with scientific knowledge 
on decision-making; science neither defines mental disorders, nor considers 
that only those disorders listed in the ICD-10 as being mental and behavioural 
have an impact on decision-making.1436  

This identified inconsistency may be problematic for the legal order, for 
several reasons. Firstly, the construction of the law may lead to factual errors 
and ineffectiveness of the rules. The law imposes the condition that only those 
persons with mental disorders may be treated compulsorily or be considered 

                               
1434 See section 5.11.2.3. 
1435 See sections 2.3.2 and 2.3.3.  
1436 See also section 2.4. 
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to be incapable of deciding on healthcare. People who do not reach this 
threshold might have the same needs, but are treated differently. The law also 
legitimises a significant invasion of privacy and a difference in treatment 
based on diagnostic labels, which are not fit for these purposes. Whether or 
not the evidence from the practice mentioned above should be accepted 
depends on the standards of proof adopted and the limits of the state’s powers. 
The significant limitations imposed on persons designated with mental 
disorders require investigating whether they can be accepted from the human 
rights law perspective. 

5.11.2.6 When to assess capacity in Russia: compliance with human 
rights law 
The assignment of this section is to evaluate whether the regulation of when 
to start capacity assessment in Russia is compliant with international human 
rights law. In this chapter it was observed that people with a diagnostic label 
of a mental disorder pursue different paths compared with people without such 
a diagnosis. Only people with mental disorders may be recognised as being 
civilly incapable as the precondition for entering capacity assessment 
procedures in healthcare settings. The question is whether these provisions 
mean that discrimination within the meaning of international human rights law 
takes place. According to the CRPD, exclusion or restriction that has the 
purpose or effect of impairing the enjoyment of the right to privacy or legal 
capacity must be considered to be discriminatory. In section 3.3 I showed that 
starting capacity assessments should be viewed as being discriminatory within 
the UN system, because capacity assessments do not pursue a legitimate aim, 
or result in the restriction of rights. This reasoning points out that Russian law 
violates freedom from discrimination, which is the meaning of the UN CRPD. 
In the chapter it was explained that awareness about the implications of the 
CRPD in Russia might be lacking, because the Russian official version of the 
CRPD distorts the meaning of Article 12, limiting it only to equal recognition 
of the capacity to have rights.1437 The CoE treaty bodies so far have not 
considered that starting capacity assessment pursues an illegitimate aim. The 
current interpretations provided by the CoE treaty bodies do not allow for 
viewing the Russian approach to starting capacity assessments as being 
discriminatory. 

The right to privacy is recognised both by the UN and the CoE treaties. 
Starting capacity assessment procedures should be regarded as an interference 
with the right to privacy. As shown in sections 3.2.3 and 3.5.2, in order not to 
violate the right to life, states need to construct the conditions for interference 
that are sufficiently precise, and in a manner foreseeable and accessible for 
the person; they must also protect from arbitrariness. The requirements mean 

                               
1437 See section 3.2.2.2 concerning the official versions of the texts of the CRPD and their 
interpretation. 
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that it must be foreseeable for patients with regard to when they can be 
required to undergo assessment and when assessment is irrelevant. In section 
5.11.2.2 it was summarised that drawing the line between compulsory mental 
health treatment, where capacity assessments are irrelevant and other 
interventions, is currently problematic. The reason for this is that the legal 
guidance concerning the conditions for admitting to compulsory psychiatric 
care is vague. To admit a patient to compulsory psychiatric treatment Russian 
law demands that a psychiatrist determines that the patient has a mental 
disorder of a serious nature. The criteria for seriousness are constructed in 
such a vague manner that any action, including smoking, threatening to 
complain to a court, crying before medical personnel, refusing to take 
medication for somatic conditions, could be grounds for compulsory 
admission. The lack of clarity of the criteria for compulsory admission does 
not allow for seeing them as being foreseeable or protecting from arbitrariness. 
The line therefore appears to be blurred between when a patient needs to be 
admitted to compulsory care or when the patient can receive treatment based 
on his or her consent, leading to a violation of the right to privacy. 

The requirements of foreseeability, legal certainty, and protection from 
arbitrariness, are all relevant for the questions related to capacity assessments 
on the micro level. The requirements in particular apply to the questions of 
when a patient can expect to be assessed, the legal regulation of refusal to be 
assessed, or the possibility of imposing compulsion. The analysis allows for 
identifying a number of questions that are not answered by domestic law, and 
that may lead to violation of the right to privacy. In particular, it was shown 
that healthcare personnel’s obligation to assess capacity may arise only if a 
patient is declared to be civilly incapacitated by the court. Yet there are no 
mechanisms in place for informing healthcare personnel about civil 
incapacitation, which means that assessments can take place only when the 
healthcare personnel concerned receive court judgments. It is also unclear 
whether the presumption of capacity will be reversed in healthcare, if a patient 
is declared to be civilly incapable. This means that it is not foreseeable 
whether the obligation to assess capacity will arise after healthcare personnel 
find out about the incapacity, or healthcare personnel may presume incapacity 
to decide on healthcare. Russian law is explicit that expertise appointed by the 
court should be take place whether or not a patient consents to being assessed. 
But the law is silent on whether a patient can refuse capacity assessments in 
healthcare settings. On the one hand, assessments are medical interventions, 
and the law does not authorise administering such interventions by force. On 
the other hand, it is unclear whether the requirements for competence are also 
applicable with respect to such interventions. If the general rules for 
consenting to or the refusing of medical interventions are applicable, the law 
seems to create a vicious circle: it then requires capacity to refuse capacity 
assessment procedures. The considerations and lack of clarity identified above 
mean that the right to privacy of a patient in Russia may be transgressed, 
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because the law is not foreseeable and not sufficiently precise on whether and 
when capacity assessments should start in healthcare.  

Russian law also does not require the assessing of capacity for all persons 
who experience difficulties in decision-making about healthcare. The CRPD 
requires the questioning of whether Russian law provides mechanisms for 
support in the exercising of legal capacity of persons and the reasonable 
accommodation of patients when they make decisions. Other UN treaties also 
explicitly demand the ensuring of accessibility (in particular, information 
accessibility) and the prevention of abuse. In is hardly possible to see how 
these obligations are realised specifically in Russian healthcare. Therefore the 
UN treaty bodies most likely will criticise Russia for violations of the right to 
life, the right to health, as well as the right to legal capacity on an equal basis 
with others. Within the CoE treaty system, the right to life and freedom from 
ill-treatment have a strong standing. The obligation deriving in particular from 
the right to life presuppose that states should act in order to protect life as soon 
as the authorities know about (or ought to have known about) a real danger to 
any person. However, Russian law provides possibilities of protection only to 
those who are totally deprived of civil capacity, or are treated compulsorily. 
For other persons, including persons with mental disorders, the necessary 
protection is not provided in any form, including access to support. Therefore 
it is possible to conclude that the CoE treaty bodies are likely to criticise 
Russia for violations of positive obligations in respect of the right to life or 
freedom from ill-treatment.  

5.11.3 Criteria for assessing capacity to make healthcare 
decisions in Russia 

5.11.3.1 Criteria and assessors in the national law 
The assignment of this section is to summarise who is assigned to assess 
capacity (task II.5) and what criteria for assessing mental capacity are set by 
the Russian legal order (task II.4). As identified earlier, in Russian law, there 
are two main pathways for invalidation of healthcare decisions. Pathway A 
consists of two main assessments; namely, judicial assessment followed by 
total deprivation of civil capacity, and capacity assessments in healthcare. 
Pathway B allows for the questioning of the validity of consent in the courts. 
These pathways allow three main actors to assess capacity: (1) courts, (2) 
medical experts (usually psychiatrists or psychologists) appointed by the court 
to provide evidence concerning civil incapacity in pathway A, or invalidity of 
decision in pathway B, and (3) healthcare personnel for determining capacity 
to decide in healthcare matters in pathway A. In sections 5.6 it was shown that 
the courts rarely discuss the criteria for capacity assessments, and usually 
perceive their functions as that of giving legal force to the expertise. 
Therefore, the primary role in assessing mental capacity in Russia is given to 
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various medical experts (whether they are judicially appointed, or to provide 
assessments within healthcare settings).  

As to the criteria for determining that a patient is not competent to decide 
on healthcare, in pathway A and pathway B, certain criteria overlap. These 
overlapping criteria are the ability to understand the significance/content of 
one’s own actions and to manage them. Whether or not persons possess these 
abilities is decided by the courts. As argued in section 5.6, the criteria are 
defined in such a broad manner that they allow for a number of interpretations. 
I have argued that what level of knowledge the law requires a patient to 
demonstrate, what the knowledge is (whether this is of significance for one’s 
own actions for further life or the fact that actions take place), in what context 
(previous actions or future) and spheres it should be applicable to (civil law 
relations or generally) cannot be expected. The language of the CiC indicates 
that absence of any of the properties – the ability to understand (whatever it 
is) or manage (whatever it is) – allows for perceiving a person to be incapable. 
The study of case practice exemplifies an absence of legal certainty: almost 
any type of behaviour can be viewed as evidence of incapacity. Too good a 
relationship with relatives, or relationships that are too bad, hairstyle, 
knowledge of religion or philosophy, or absence thereof, have been considered 
to be components of the inability to understand or manage one’s own actions.  

The criteria for assessment by healthcare practitioners of the ability to 
consent or refuse interventions are defined even in a less satisfactory manner. 
It is unclear whether the ability should be seen as decision-specific or issue-
specific; the assessment seems to be disjointed from the process of informing 
about any proposed medical intervention, so any type of information can be 
questioned. The requirement for providing valid consent in a written form can 
necessitate literacy skills on the part of the patient; yet, how the issue is 
interpreted in practice is unclear. The wordings of the FHP, the PCA and other 
healthcare acts demand considering whether a patient in such a state may 
consent or refuse intervention. The “state” of a patient may be an indicator 
that the presence or absence of disorders, emotional state, or knowledge, is 
supposed to be evaluated. Invalidity of healthcare decisions is based on the 
personal opinion of a healthcare professional concerning their feelings about 
a patient.  

I have also discussed that awareness concerning the need for capacity 
assessment specifically in healthcare seems to be very low within the 
jurisdiction. One of the possible reasons for this is the absence of 
understanding on whether all deals of a civilly incapable patient should be 
considered under Section 171 CiC, or whether assessment should in fact take 
place as required under Section 20 FHP. 

Neither the responsible ministries, nor the available case practice, give a 
clear picture of what is expected of civilly incapable patients in order to 
preserve the capacity to make healthcare decisions. We cannot be sure whether 
capacity assessments within healthcare are provided in practice, and if so, how 



 428 

exactly. This indicates an urgent need for clear guidance designed for 
healthcare practitioners and patients. 

5.11.3.2 Criteria for capacity assessment and compliance with human 
rights standards 
In the previous section a number of gaps in the regulation of criteria for 
capacity assessments were identified. These signify that the criteria for 
capacity assessment in Russia are not defined in a sufficiently precise manner 
in the law, and that a number of interpretations are possible. These 
interpretations do not protect patients from arbitrariness in deciding whether 
or not they are capable of acting. As explained in sections 3.2.5 and 3.5.2.3, 
the domestic law must be sufficiently precise and foreseeable as to conditions 
of interference with privacy; it must also protect from arbitrariness. Limitation 
or deprivation of capacity to decide about healthcare is regarded as an 
interference with privacy both in the UN and the CoE. The conditions for 
interference with privacy are not sufficiently precise, and it is thus possible to 
conclude that Russia violates the right to privacy.  

Russian law also denies an available possibility to make healthcare 
decisions to persons with mental disabilities, based on assessment of their 
abilities. Denial or limitation of legal capacity is considered to be a violation 
of the CRPD, as it has the effect of impairment of rights. This effect is 
incompatible with the demands of the CRPD. Russian law regulating criteria 
and the possibility being open for the deprivation of legal capacity should 
therefore be viewed as being discriminatory within the meaning of the CRPD. 
The right to legal capacity on an equal basis with others is also closely 
connected to the provisions of the CRPD on non-discrimination. The right to 
legal capacity on an equal basis with others is an absolute right, and 
encompasses both the capacity to act and the capacity to have rights. The 
analysis in the chapter indicates that Russia denies the right to legal capacity 
on an equal basis with others to those persons with mental disabilities based 
on assessment of their abilities. Russia therefore violates Article 15 CRPD.  

Within the CoE, and especially the ECtHR, denial of legal capacity based 
on divergent cognitive abilities, is currently perceived as pursuing the 
legitimate interest of saving the patient’s life (despite the fact that this interest 
is not listed and it is difficult to see the perspectives of achievement of this 
aim through the denial of legal capacity as such). Yet the Court perceives that 
total deprivation of civil capacity is a disproportional means for achieving the 
legitimate aim. In order to make it possible to assess decision-making capacity 
prior to making healthcare decision, the patient needs to be deprived of civil 
capacity in all civil law aspects. These provisions of Russian law have been 
criticised by the ECtHR a number of times, and likely to raise concerns even 
now.  
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5.11.3.3 Criteria for capacity assessment and their consistency with 
scientific knowledge 
In this section the Russian criteria for capacity assessments will be evaluated 
based on consistency with scientific knowledge. The analysis in the chapter 
allows for stating that Russian law readdresses to medicine the questions of 
whether a patient has a mental disorder (diagnostic threshold); is able to 
understand and manage one’s own actions (cognitive threshold for civil 
incapacity); of whether there is a causal connection between the cognitive and 
diagnostic threshold; and whether a patient has the abilities to make the 
healthcare decision in question. In addition, judges also seek for the overall 
opinion of medical experts as to whether a person is civilly incapable (pathway 
A), or able to decide about the deal (pathway B). The standard of consistency 
is therefore applicable in relation to Russia. 

Russian law readdresses to medical experts the question as to whether a 
patient has the ability to understand and manage one’s own actions. As shown 
in section 5.6, judges usually fully rely on the opinion of medical experts on 
whether a person has those abilities. However, whether or not a person has the 
abilities to understand and/or manage one’s own actions is not something that 
medicine studies. The experts provide their individual opinion on what a 
person should understand according to them, but not an opinion based on 
science. The particular opinion may be based on what a medical practitioner 
perceives to be relevant, such as hairstyle and hygiene, legal regulation, or 
religious beliefs. It seems that within the legal system there is a strong 
perception that it is medicine that possesses the knowledge relating to the 
abilities to understand and manage one’s actions, when in fact the scientific-
based grounds for making such an assumption are absent.  

The law also assumes that decision-making is dependent on the abilities to 
understand and manage. However, as explained in section 2.3.3, a variety of 
factors influence the way people decide, and cognition may not be the 
dominant factor in decision-making, since emotion and other factors may have 
this role. We have not found out what exact qualities are tested in healthcare 
in pathway A, because the law does not regulate this issue. However, from the 
perspectives of the sciences, the decisions are either made, or have not been 
made. If in healthcare the assessment is based on other premises, we can 
conclude that the legal assumption is different from the scientific assumption. 
In pathway B, the decision about inability to decide is always based on 
cognitive factors only; therefore the conclusion is that post-factual 
invalidation of healthcare decisions is not consistent with scientific 
knowledge.  

The scientifically accurate answer whether a disorder was the cause of 
cognitive inabilities is problematic to obtain. The scientific methods available 
do not allow for isolating a disorder in a patient from other factors, or to state 
that there is a causation, rather than a correlation between disorder and 
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inabilities. Russian law seem to demand proving causation rather than co-
occurrence for civil incapacitation. Information from the sciences is about 
strength of the relations and the statistically average member of a group, but 
not about the relationship between cause and effect for a concrete individual. 
Thus the information that the law demands from medicine, is not possible to 
obtain in a scientifically accurate manner. However, as illustrated in section 
5.7, the medical and legal standards of proof are not discussed in the available 
judicial practice, and evidence from medicine on co-existence are considered 
to be a proof of causation. We can conclude that the assumption of Russian 
law concerning causal connection are not the same as the assumption of 
sciences. 

The evaluation above allows for identifying inconsistencies between law 
and medicine on the criteria for capacity assessment. Russian law fully relies 
on medical expert opinion about mental capacity. The law legitimatises 
extreme interventions in all spheres of life, and in particular in healthcare, due 
to the assumption that medicine can conclude that a person can or cannot 
decide. As was seen in section 5.6.2, cases where the expert’s opinion on civil 
incapacity is not accepted by the courts are extremely rare. The judges also do 
not question the methods of arriving at the conclusions that medical experts 
use. The answers that are received from medical experts do not seem to have 
support in modern science. These considerations necessitate questioning 
whether these answers should be accepted. Whether the evidence of experts is 
satisfactory depends on the standards of proof, accepted within the legal 
system, and other limitations of the state’s powers. The analysis of the 
domestic standards of proof fall outside of the scope of the thesis. However, 
the UN human rights system is quite straightforward in that evidence from 
medical practice should not justify limitation or deprivation of legal capacity. 
The CoE human rights law requires obtaining medical evidence for 
incapacitation, but demands that such evidence be “reliable and 
conclusive”.1438 In my view it is questionable whether the medical expertise on 
the issues of civil incapacitation and incapacity to make healthcare decisions 
meet this standard.  

5.11.3.4 Criteria and legal goal of capacity assessments 
The assignment of this section is to reflect upon the legal goal of capacity 
assessments in Russia and to evaluate whether or not the Russian criteria for 
capacity assessments correspond to the legal goal (tasks II.1 and II.8).  

As explained in section 5.11.2.1, Russian law requires capacity 
assessments in two situations: where a patient is civilly incapacitated, or where 
a case is brought before a court. In the first situation (pathway A), the law 

                               
1438 ECtHR, Sýkora v. the Czech Republic, application number 23419/07, Judgment of 22 
November 2012, para. 103; ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment 
of 31 May 2016, para. 123 
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presumes that a patient is vulnerable, whereas in the second situation, an 
official representative or a patient himself or herself claims the vulnerability. 
These considerations seem to point out that capacity assessments in healthcare 
actualise when it is reasonable to assume the vulnerable state of a person, and 
the need for protection. In section 2.2.2, the aim of valid consent or refusal 
was identified as ensuring that a patient has a choice of what to do with one’s 
body. The goal of capacity assessments is thus that of checking whether an 
individual patient has the abilities to make a choice as to what to do with one’s 
own body. Considerations on when capacity assessments become relevant 
seem to confirm that Russian law attempts to achieve the same goals: to check 
whether vulnerable persons are in fact able to choose treatment.  

Russian law occasionally identifies what it means by ability to choose. For 
instance, in pathway B, ability to choose means that a patient is able to 
understand and manage one’s own actions. Questions in pathway B are almost 
entirely readdressed to medicine: though the law establishes the broad 
parameters of what choice is, medical practice is able to interpret them as 
broad or as narrow as it perceives it to be necessary. On the other hand, in 
pathway A, the law does not establish any criteria for whether a patient is able 
to make a healthcare decision. What constitutes a choice seems to be entirely 
defined by medicine in this case.  

To ensure that the legal goal of capacity assessment is fulfilled, in section 
2.2 it was suggested to use a framework from pedagogics. This framework 
suggests making a two-step evaluation. Firstly, it is necessary to observe 
whether the abilities are aligned with the goal of capacity assessment. The 
precise formulation of the abilities has the utmost importance for the test, since 
this allows for checking whether alignment has taken place. Secondly, it is 
required to check whether the measures concerned were taken in order to 
enable a patient to answer the questions posed for capacity assessment, and 
that the measures taken are in line with the goal providing valid consent or 
refusal.  

If we apply this framework to Russia, certain problems become evident. At 
the first step, we need to distinguish between pathway A and pathway B. As 
to pathway A, we cannot state which criteria for capacity assessments are 
applied at the final stage of capacity assessments in healthcare. These abilities 
are not formulated, and may differ from case to case. We do not know whether 
the criteria for capacity assessments are defined in a manner consistent with 
scientific knowledge (within the meaning that decisions have either been made 
or not been made). We therefore cannot state how exactly the goal of valid 
consent is seen by medical professionals, and whether the capacity 
assessments conducted allow for the achieving of this goal. As to pathway B, 
the requirements of the law are formulated and interpreted in such a vague 
manner that it complicates alignment with the goal. Basically, anything can 
be questioned at this stage of capacity assessment.  
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The pedagogical framework also requires analysing whether the measures 
concerned were taken to ensure that a patient is able to achieve the goal and 
answer the question posed at the assessment. In relation to pathways A and B, 
we can state that the law does not oblige disclosure of information prior to 
capacity assessment, or ensure that only information disclosed is assessed. As 
we have seen in section 5.6 any questions can be posed during assessments of 
civil capacity or the post-factual invalidation of decisions. We cannot state 
whether capacity assessments in healthcare are aligned with the information 
provided, because what is assessed in each individual case is not known.  

The considerations in this section allow for coming to the conclusion that 
Russia has to make efforts in order to align the goal of assessment procedures 
with assessments that are in fact done. It is unlikely that capacity assessment 
procedures allow for identifying that a patient can choose what to do with his 
or her own body. 
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Chapter 6 Assessment of capacity to make 
healthcare decisions within Swedish law 

6.1 Introducing the Swedish legal system 
6.1.1 Introductory remarks about the design of the chapter 
In this chapter the third national jurisdiction – Sweden – is studied. Chapter 6 
strives to answer what criteria must be used to assess the capacity to make 
decisions about somatic interventions and when assessment of capacity to 
refuse – or consent to – somatic medical intervention is required in Sweden. 

The structure of Chapter 6 has many similarities with the structure of 
Chapters 4 and 5. In section 6.1 the hierarchy and relevance of the legal 
sources is explained. I also clarify who may investigate complaints concerning 
capacity assessments, and how the healthcare system is organised. In section 
6.2 the terms legal capacity and decision-making competence used within 
Swedish law are introduced. In section 6.3 the constitutional protection 
granted in cases of capacity assessments in healthcare is analysed. The 
analysis in section 6.3 answers the question about the legal classification of 
capacity assessments in Sweden (task I.4). Section 6.3 also provides insights 
on the perception of voluntariness as an element of a valid consent. The 
general requirements for valid consent or refusal within Swedish law are 
studied in section 6.4. Since not all of the elements of valid consent are 
straightforwardly formulated in Swedish law, in this section the legal 
consequences of decisions made by patients with reduced decision-making 
abilities are investigated and systematised. Therefore the section addresses 
research task I.1 concerning the relevance of decision-making capacity for 
validity of decisions on somatic care. Section 6.5 seeks to explain when the 
rules for somatic care are not relevant, and compulsory mental interventions 
are to be provided (task I.2). Section 6.6 answers the questions as to the 
obligation to assess capacity (task I.3) and the legal relevance of refusal or 
absence of consent to capacity assessment procedures (task I.5). In section 6.7 
I evaluate whether starting capacity assessment procedures on persons with 
disabilities could be considered to be discriminatory in Swedish law (task I.6). 

The structure of the chapter differs compared with Chapters 4 and 5, since 
the tasks on the criteria for capacity assessment (task II.4) and who may assess 
capacity (task II.5) are not presented in the above mentioned sections. There 
are several reasons for this, among which are the vagueness of the law as to 
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the criteria, consequences and permissibility of capacity assessments. The 
Government has considered such vagueness within the Swedish legal order to 
be pressing, and has accordingly suggested amending the currently existing 
legislation. The most recent inquiry report introduced in September 2015 
proposed to lay down certain criteria for capacity assessment in healthcare 
(hereinafter referred to as inquiry report 2015:80).1439 In this report it is 
recommended that the new law shall come into force on 1 January 2018, but 
the government bill has not yet been drafted.1440 I have chosen to analyse the 
suggestions presented in inquiry report 2015:80 concerning capacity 
assessment in this study (section 6.8). The analysis addresses tasks II.4 and 
II.5 if the legislation will be changed as suggested in inquiry report 2015:80.  

In section 6.9 I synthesise the findings of this chapter and evaluate the 
Swedish legal order based on the standards chosen (tasks I.8, I.11 and II.6-
8,).  

6.1.2 Legal sources 
In this section the relevant sources of law for this thesis and their value within 
the Swedish legal order will be presented. Swedish legal scholars have 
intensively discussed the hierarchy of legal sources.1441 Simply put, the 
hierarchy can be described as follows: legislation, preparatory works, case 
law, and legal doctrine.1442  

Legislation is a mandatory source of Swedish law and encompasses the 
constitution (grundlagar),1443 acts of Parliament (lagar), ordinances of the 
Government (förordningar), and provisions from the authorities (föreskrifter). 

The Swedish constitution, which occupies the highest place in the 
hierarchy, consists of four fundamental laws, the Act of Succession 
(Successionsordningen), the Freedom of the Press Act 

                               
1439 SOU 2015:80. 
1440 It has not yet been decided whether the Government will proceed with formulating the bill. 
1441 See, for example, Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder; 
Peczenik, A, Vad är rätt?: om demokrati, rättssäkerhet, etik och juridisk argumentation; 
Warnling-Nerep, W, Vad är rätt?; Strömholm, S, (ed), Svensk rätt: en översikt; Bull, T, Mötes- 
och demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens 
innehåll och gränser i Sverige, Tyskland och USA, pp. 299 ff. 
1442 Swedish legal scholars most typically present the hierarchy mentioned above. Some 
illustrations to the hierarchy of the sources can be traced in the Instrument of Government. See 
Regeringsformen (1974:152) [Instrument of Government (1974:152)] Chapter 1 Article 4, 
Chapter 8 Article 18, Chapter 11 Article 14 and Chapter 12 Article 10; Bernitz, U, Finna rätt: 
juristens källmaterial och arbetsmetoder, pp. 32–33; Warnling-Nerep, W, Vad är rätt?, p. 54; 
Carlson, L, The Fundamentals of Swedish Law, pp. 39–40; Munck, J, Rättskällor förr och nu, 
pp. 199–207. 
1443 The Parliamentary ordinance (riksdagsordningen), provisions on religious organisations 
and foundations for the Swedish Church, (föreskrifter om trossamfund och om grunderna för 
svenska kyrkan) are traditionally placed between the constitution and the laws in the hierarchy. 
The ordinances of Parliament usually concern such constitutional issues as budget process, 
elections, considering bills. Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 180. 
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(Tryckfrihetsförordningen), the Instrument of Government 
(Regeringsformen), and the Fundamental Law on Freedom of Expression 
(Yttrandefrihetsgrundlagen).1444 The Instrument of Government 
(Regeringsformen, hereinafter - the IoG) is of primary importance for the topic 
of this thesis. The IoG establishes the framework for the exercise of power by 
authorities, the provisions related to the realisation of fundamental human 
rights, and the foundation for an understanding of the welfare state. According 
to the IoG, issues related to the personal status of an individual, as well as 
relations between an individual and public authorities, must be regulated by 
laws of Parliament.1445 

Other possible sources of law are ordinances of the Government 
(förordningar) and provisions from the governmental agencies (alternatively 
referred to as authorities). The provisions from governmental agencies may 
take several forms: provisions (föreskrifter), general advice (allmänna råd), 
standards (standarder), recommendations (rekommendationer), and so on. In 
some cases the acts of the authorities have double names (provisions and 
general advice).1446 Only the provisions are legally binding documents; other 
rules produced by public agencies contain the instructions of desirable conduct 
but are rather soft law instruments.1447 Not only governmental agencies, but 
also county council and municipal governments may issue normative 
regulations. Provisions of the county councils and municipal governments 
have lower legal force then the provisions of the governmental agencies.1448  

The place of international human rights norms within the Swedish system 
should be explained. From the case law of the higher courts, it became 
accepted that for an international treaty to be binding in Sweden, the treaty 
should be ratified and implemented or otherwise transformed into national law 
by Parliament.1449 Notably, the Swedish constitution (contrary to the 

                               
1444 Chapter 1 Article 3 IoG. 
1445 The powers of Parliament may be delegated to in accordance with the rules established in 
Chapter 8 IoG; Chapter 8 Articles 1, 2, 3, 10 IoG. 
1446 For example, Socialstyrelsens föreskrifter och allmänna råd SOSFS 2008:18. 
1447 Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 178; Rynning, E, Juridiken som 
rättesnöre, p. 281. The soft law status of the document, however, does not mean that it can 
simply be disregarded. Rynning explains that authorities’ advice and recommendation are 
usually based on the interpretation of the binding rules, and that healthcare facilities must show 
good reasons for not following non-binding instruments. Kindström Dahlin also considers that 
soft law plays an important role in Swedish mental health law, and explains that the ethical 
recommendations may have a role of a custom within the Swedish legal system, but must not 
contradict legal acts. Rynning, E, Juridiken som rättesnöre, p. 277; Kindström Dahlin, M, 
Psykiatrirätt: intressen, rättigheter & principer, pp. 17–18; cf. Ds 1998:43 pp. 25 and 34. 
1448 Bull, T, och Sterzel, F, Regeringsformen: en kommentar, pp. 179–181. 
1449 NJA 1973 p. 423; NJA 1973 p. 438; RÅ 1974 ref. 61; SOU 2008:125 p. 484. Bring notes 
that there were periods in Swedish legal history when relations between national and 
international law could be characterised rather as that of monism. In IoG only references to the 
status of EU law and the ECHR are provided. Österdahl explains that absence of other 
references than the above mentioned means that the question about the status of international 
treaties is regulated only in the constitutional practice. She concludes that absence of regulation 
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Constitution of Russia) does not, as a general rule, provide priority to 
international treaties, even if transformed into the national legislation.1450 So 
far, very few international human rights treaties have been incorporated into 
domestic law.1451 Citizens do not have the legal right to demand courts or 
authorities to enforce those treaties that have not been transformed into the 
national law (such as the CRPD or the ESCr). However, these ratified 
conventions are to be respected and guaranteed by the Swedish state as an 
actor. The Swedish courts have developed the principle of international treaty 
conformity (fördragskonformtolkning or konventionskonform tolkning).1452 
This principle means that Swedish law, as far as possible, should be 
interpreted in the most harmonious way feasible with an international treaty, 
ratified by the state.1453 Obviously, the principle has limitations, as there are 
situations when a treaty and a national act directly contradict each other and 
harmonious interpretation becomes impossible. According to Stern and 
Österdahl, international law treaties (except for the ECHR), have limited 
application in the actual practice of authorities, and in some areas of law are 
considered to be rather “an exotic bird”.1454 In the anthology of 2012 Stern and 
Österdahl are concerned that only the implemented conventions are treated 
like the international human rights law with the other treaties being set 
aside.1455 Currently the CRPD – which is a rule-changing treaty in the present 

                               
simplifies possible transition of Sweden from dualism to another form of relationship with 
international law if it is so desired. Bring, O, Monism och dualism i går och i dag, pp. 24–29; 
Österdahl, I, Kreativt kaos? Den svenska rätten möter internationell rätt, pp. 476–478; see also 
Lind, A-S, Folkrätten i den svenska konstitutionen, p. 148;  
1450 Cf. Section 5.1.2 
1451 The ECHR is one of them. The meaning of the incorporation will be studied further in this 
section. The UN Convention on the Rights of the Child will be incorporated in Swedish law in 
2020. Prop. 2017/18:186 pp. 1 and 6. 
1452 NJA 2013 p. 1143; NJA 2012 p. 1038; NJA 2005 p. 805; NJA 2007 p. 747; NJA 2005 p. 
463; NJA 1984 p. 903; RÅ 1987 ref. 160; RÅ 1988 ref. 79; NJA 1989 p. 131; NJA 1990 p. 636; 
NJA 1993 p. 111; NJA 1994 p. 657; see also AD 2017:51 as to the CRPD; Bull, T, and Sterzel, 
F, Regeringsformen: en kommentar, p. 89. 
1453 SOU 2016:19 pp. 133, 284 and 352; Skr. 2016/17:29 p. 10; Lerwall, L, Könsdiskriminering: 
en analys av nationell och internationell rätt, p. 40; Rynning, E, Juridiken som rättesnöre, p. 
279; Cameron, I, The Swedish Experience of the European Convention on Human Rights Since 
Incorporation, p. 24. 
1454 Stern, R, and Österdahl, I, (eds), Folkrätten i svensk rätt, p. 301.  
1455 These editors also summarise that in cases where international law is applicable the 
authorities and courts rarely reflect on its status in the hierarchy. Lind considers that there is a 
tendency for more frequent references and the application of international law treaties in 
Sweden. Ibid, pp. 303–304; Lind, A-S, Right to Health in Sweden, p. 57; Lind, A-S, Sociala 
rättigheter i förändring. En konstitutionellrättslig studie, p. 441. In 2017 study, Bremdal, 
Grahn-Farley and Reichel concluded that courts are reluctant to apply the treaty conformity 
principle with respect to conventions not implemented by Sweden, except for the CRC. The 
authors also consider the practice of the Labour Court (Arbetsdomstolen), where the case was 
resolved in particular in light of the CRPD and the CRPD’s Committee practice (AD 2017:51). 
The authors show that other courts and authorities use CRPD and other human rights treaties 
(except for the ECHR and the CRC) only rarely. Bremdal, P, Grahn-Farley, M, and Reichel, J, 
Principen om fördragskonform tolkning förhållande till Sveriges konventionsåtaganden om 
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study – has a limited impact on Sweden. But the impact may grow in the case 
of the treaty conformity principle application or the decision to transform the 
treaty into the national law.  

There are two special cases concerning international law within the 
Swedish legal system. Firstly, by membership of the European Union, Sweden 
consented to be bound by European Union law (which is prioritized compared 
with national law in the areas of the Union competence), as well as having to 
give up certain legislative competences.1456 This issue will not be discussed 
here in more detail as it does not fall within the scope of the study. The second 
important exception for this thesis relates to the ECHR. The whole text of the 
ECHR and some of the additional protocols to it were implemented by the act 
of Parliament into the Swedish national legislation.1457 Simultaneously with 
implementation of the act, the IoG was amended. Nowadays, Chapter 2 Article 
19 IoG prohibits enacting legislation that may contradict the ECHR. The text 
of the provision concerns only the obligation of the authorities with legislative 
or rule-making powers, but it says nothing about the application of laws at 
domestic level.1458 The constitution does not attempt to provide the same status 
to the ECHR as other norms in the constitution have. However, the provisions 
of the national law enacted after the ECHR implementation that directly 
conflict with the Convention will automatically be in conflict with the IoG.1459 
In practice this means that the courts and authorities will need to examine the 

                               
mänskliga rättigheter, Lagen som verktyg 2017, pp. 12–15, 24, 41 and 46. Note also that this 
change might be connected with the fact that the Government suggested implementing the CRC, 
and that the CRC will become Swedish law in 2020. See prop. 2017/18:186 pp. 5–6. 
1456 Warnling-Nerep explains that the way the legal scholars present EU law sources differs 
from one author to another; some authors place them between the constitutions and the acts of 
Parliament, others perceive that they are an important part of the Swedish legal system, but do 
not place them in the hierarchy because EU law acts have a different force. Chapter 1 Article 
10, Chapter 10 Article 6 IoG; Warnling-Nerep, W, Vad är rätt?, pp. 56–57; Bull, T, and Sterzel, 
F, Regeringsformen: en kommentar, pp. 181–182 and 234. Note also that the European Union 
is a party to the CRPD by virtue of a Council Decision of 26 November 2009 concerning the 
conclusion by the European community of the United Nations Convention on the Rights of 
Persons with Disabilities. The European Union has the obligation to monitor fulfilment of the 
obligations, inter alia, through secondary legislation. The questions of legal capacity laid down 
by Article 12 CRPD do not belong to the competence of the European Union. However, other 
issues such as shared competence of the Union and member states concerning access to justice, 
discrimination in the sphere of employment and protection of personal data shape the Swedish 
legal system. 
1457 Lag (1994:1219) Om den europeiska konventionen angående skydd för de mänskliga 
rättigheterna och de grundläggande friheterna [The Act (1994: 1219) on the European 
Convention for the Protection of Human Rights and Fundamental Freedoms]. 
1458 Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 88. 
1459 Cameron emphasises that the ECHR does not have a constitutional status or midway 
position between the IoG and general laws. The ECHR was implemented into Swedish 
legislation by ordinary law. Cameron, I, The Swedish Experience of the European Convention 
on Human Rights Since Incorporation, p. 24; Bull, T, and Sterzel, F, Regeringsformen: en 
kommentar, p. 88. 
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domestic law, including the ECHR.1460 Then they would need to attempt to 
resolve the conflict between the ECHR and the domestic act by interpreting 
the domestic act in an ECHR-conforming manner, lex posterior (if the act was 
enacted before implementation of the Convention) or lex specialis 
principles.1461 If the conflict is impossible to resolve, according to Chapter 11 
Article 14 and Chapter 12 Article 10 IoG, the courts and administrative 
authorities should not apply the act or ordinance of the Government that 
conflicts with the constitution (this procedure is called lagprövning, which can 
be translated as judicial review).1462 

In Sweden the preparatory works (förarbetena) as a source of law have an 
ample value.1463 The Swedish preparatory works often contain a detailed 
description of the motives for enacting a specific legislative act. As a general 
rule, the documents that are closer to the time of the law’s enactment have a 
higher value as they are supposedly better able to demonstrate the legislator’s 
intentions. In the case of Sweden, the closest in time document is the so-called 
utskottsbetänkande, the report from the parliamentary committee. Yet these 
reports too often do not contain substantial information. Normally, bills of the 
Government (proposition, hereinafter referred to as prop. in the footnotes) are 
considered to be the most important preparatory work as they embrace the 
most detailed information about the intentions of the law makers, critique and 
response to it.1464 In this chapter the references are also given to inquiry reports 
produced by specially appointed commissions. The inquiry system is 
considered to be the foundation of the legislative process in the Swedish legal 

                               
1460 Prop. 1993/94:117 p. 37. As for ECtHR case law, the legislation is silent about its status in 
the hierarchy of Swedish law and the need to take it into account. Yet the preparatory works 
and the doctrine recognise that the practice should be taken into consideration, because it is 
appropriate for the interpretation of the Convention within the Swedish system. Cameron, I, 
The Swedish Experience of the European Convention on Human Rights Since Incorporation, p. 
25. 
1461 Prop. 1993/94:117 pp. 37–38; Cameron, I, The Swedish Experience of the European 
Convention on Human Rights Since Incorporation, p. 24; Bull, T, and Sterzel, F, 
Regeringsformen: en kommentar, p. 89. 
1462 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 9; Bull, T, and 
Sterzel, F, Regeringsformen: en kommentar, pp. 252–255. Note that the reform of the IoG 
changed the provisions of the Constitution. Before 2010 the provision was not applicable only 
if it “manifestly” contradicted the constitutions. For more information about the provisions of 
IoG before 2010 see prop. 1993/94:117 p. 35; Cameron, I, The Swedish Experience of the 
European Convention on Human Rights Since Incorporation, p. 24; Bull, T, Lagprövningens 
många ansikten?, pp. 136–137 and 141–142. For information concerning the factual court 
practice of the judicial review see Åhman, K, Normprövning: domstols kontroll av svensk lags 
förenlighet med regeringsformen och europarätten 2000–2010. 
1463 Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder, p. 112; Carlson, L, The 
Fundamentals of Swedish Law, p. 45; Peczenik, A, Vad är rätt?: om demokrati, rättssäkerhet, 
etik och juridisk argumentation, p. 249. Cf. Sections 4.1.2 and 5.1.2. 
1464 Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder, p. 114; Peczenik, A, Vad 
är rätt?: om demokrati, rättssäkerhet, etik och juridisk argumentation, pp. 241–243 and 252. 
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order.1465 The outcome of the inquiry, being either the inquiry report (statens 
offentliga utredningar or SOU) or a ministry report, 
(departementspromemoria or Ds) is published. The inquiry reports are valued 
less than governmental bills, and predate them in time, but may illustrate the 
reasoning behind introducing certain provisions that may not be reflected in 
the bill of the Government. Opinions of the Council on Legislation (lagrådet) 
may be deemed to be a type of preparatory works.1466 The Council on 
Legislation provides non-binding advice. In practice, the preparatory works of 
obsolete acts, but transformed into new pieces of legislation are also often 
used.1467 In practice preparatory works are considered to be of the utmost 
importance within the Swedish legal tradition.1468  

Some types of case law are also regarded as an important source of law. 
The role of case law in the interpretation of acts varies depending on the fields 
of law.1469 The decisions of the highest courts and some decisions of the courts 
of appeal and administrative courts of appeal have precedential value 
(prejudikat)1470 and the decisions pronounced by the plenum of the highest 
courts have the highest value.1471 The statutes do not formally require 
following the case law of the courts. However, the courts of lower instance 
usually treat the decisions of the courts of higher instance (prejudikat) as 
binding, unless there are good reasons not to do so.1472 This, however, does not 
mean that the decisions of the highest courts may override acts of Parliament. 
The decisions of the highest courts are not the only sources of case law.1473 In 
                               
1465 Bull, T, and Cameron, I, Legislative Review for Human Rights Compatibility: A View from 
Sweden, p. 281; Bull, T, Judges without a Court-Judicial Preview in Sweden, p. 393. 
1466 Chapter 8 Articles 21–22 IoG. 
1467 Carlson, L, The Fundamentals of Swedish Law, p. 46; Frändberg, Å, Interpretation of 
Statutes: The Use and Weight of Travaux Préparatoires in Sweden, p. 218. Frändberg argues 
that adherence to the old preparatory works is a drawback of the Swedish method for 
interpreting statutes and represents conservatism. 
1468 Bull, T, and Cameron, I, Legislative Review for Human Rights Compatibility: A View from 
Sweden, p. 280; Warnling-Nerep, W, Vad är rätt?, p. 67; Frändberg, Å, Interpretation of 
Statutes: The Use and Weight of Travaux Préparatoires in Sweden, pp. 212–215; see also 
Welinder, C, Något om motivens betydelse för lagtolkning, p. 81. 
1469 For instance, tort law has very few legislative provisions, and is mostly governed by case 
law.  
1470 Not all the decisions of the courts of lower instance can be heard before the highest courts. 
To hear the case in the courts of highest instance, the applicants must receive permission 
(prövningstillstånd) from those courts. Permission is usually provided for cases that can offer 
guidance within certain fields and have further precedential value for understanding how to 
apply law. 
1471 Peczenik, A, Vad är rätt?: om demokrati, rättssäkerhet, etik och juridisk argumentation, p. 
240; see also Nergelius, J, Prejudikat(o)bundenhet inom den konstitutionella rätten – var ne bis 
in idem ett unikum?, p. 793 
1472 Samuelsson, J, and Melander, J, Tolkning och tillämpning, p. 39; Carlson, L, The 
Fundamentals of Swedish Law, p. 48; Ramberg, C, Prejudikat som rättskälla, pp. 776 ff.  
1473 Nowadays, decisions of the courts of lower instance have become more accessible than ever 
before with the help of various databases. Due to this, the decisions of the courts of appeals are 
increasingly influencing legal practice, though they do not have the status of a precedent. In 
this thesis, I shall concentrate mainly on the decisions of the courts of the highest instance, as 
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doctrine, decisions of the authorities and courts of appeal and first instance 
may also be considered to be case law.1474 Within Swedish public law, the 
practice of the Parliamentary Ombudsmen (Riksdagens ombudsmän or 
Justitieombudsmannen, hereinafter alternatively referred to as JO) and the 
Chancellor of Justice (Justitiekanslern) are recognised as being important 
sources for law interpretation.1475 As will be seen further, the conclusions of 
the Parliamentary Ombudsman are an especially valuable source that provide 
insights into those issues relevant in this study.1476  

The legal doctrine may be considered to be a source of law.1477 By legal 
doctrine is meant legal scholars’ writings that interpret the law.1478 The 
rationale behind usage of the doctrine as a source of law is that the doctrine 
provides coherent, systematised, and rational views either on the currently 
existing law or de lege ferenda.1479 Obviously, the trustworthiness of the source 
will depend on whether specific texts are accordingly coherent, systematised 
and rational. In the Swedish legal system, doctrine has historically been 
considered to be a valuable source of law, and still has a tangible impact on 
the legal system.1480 Doctrine has a higher significance for the interpretation of 
law than within the English or the Russian legal systems.  

                               
the value of the decisions of the lower courts as a source of interpretation is disputable. The 
cases from the other courts will be referred to rather as illustrative examples, than as sources of 
law. Munck, J, Rättskällor förr och nu, p. 205. 
1474 Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder, p. 134; Samuelsson, J, and 
Melander, J, Tolkning och tillämpning, p. 39; Carlson, L, The Fundamentals of Swedish Law, 
pp. 39–40. 
1475 Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder, pp. 141–142; see also 
Warnling-Nerep, W, JO som ett värn för den enskildes rätt till personlig integritet, pp. 299–
300. 
1476 For a more detailed description of the functions of the Parliamentary Ombudsman see 
section 6.1.3.  
1477 Peczenik distinguishes between three categories of the obligations to use sources for law 
interpretation: ‘must use’ in relations to statutes; ‘should use’ with respect to preparatory works 
and precedents, and ‘may use’ concerning in particular the doctrine. By this, the author 
emphasises the auxiliary character of doctrine as a source of law. Peczenik, A, A Theory of 
Legal Doctrine, p. 78. 
1478 Lundberg, K, Juridik: civilrätt, straffrätt, processrätt, p. 42; Peczenik, A, A Theory of Legal 
Doctrine, p. 75. Some authors stress that what exactly constitutes doctrine is not particularly 
clear Dahlberg, M, Om doktrinen som rättskälla i skatterätten, p. 49; Bengtsson, B, Om 
rättsvetenskapen som rättskälla, pp. 15–16. 
1479 Peczenik, A, Vad är rätt?: om demokrati, rättssäkerhet, etik och juridisk argumentation, p. 
262; Bengtsson, B, Om rättsvetenskapen som rättskälla, p. 17. 
1480 Peczenik indicates that there have been periods in Swedish legal history when doctrine has 
had a higher or lower value as a source of law in the hierarchy. According to the author, in the 
modern historical period, the role of doctrine is declining. Peczenik, A, Vad är rätt?: om 
demokrati, rättssäkerhet, etik och juridisk argumentation, pp. 261–262; see examples of 
references to the doctoral theses in the preparatory works prop. 2001/02:44 p. 42; prop. 
2000/01:81 p. 48; prop. 2005/06:11 p. 30; prop. 1993/94:113 p. 20 or in case-law AD 2017:23. 
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6.1.3 Available possibilities for complaints about capacity 
In this section the functions of administrative and judicial authorities 
concerning complaints related to capacity assessment will be explained. This 
section has a rather explorative nature, the powers of the actors to decide in 
complaints about capacity assessments are not laid down in the law. 

Before overviewing what authorities can decide about complaints related 
to capacity assessment, I will explain certain differences between the Swedish 
system compared with the other legal orders studied. Chapter 1 Article 2 IoG 
establishes that the fundamental aim of public activities includes the personal 
welfare of a person. Achieving this fundamental aim should be secured via 
promotion of conditions for good health. The fundamental aim is not 
formulated as an individual justiciable right on purpose, it is rather an 
obligation of the state. It was feared that formulation of the provisions as an 
individual right, and the adjudication of the courts, might undermine the very 
idea of the welfare state.1481 Achieving the above mentioned aim is realised 
through the legislation. Swedish healthcare legislation emphasises the duties 
of the healthcare providers and staff. The justiciable rights of patients are not 
a general rule.1482 Rynning explains that the focus on duties and absence of 
justiciability are due to the collective interests that have historically been, and 
still are, under the main spotlight.1483 This characteristic of the Swedish system 
led to providing the primary role in resolutions of possible disputes to 
administrative authorities (agencies) that supervise healthcare providers and 
staff. The judiciary has a secondary role in resolving possible disputes.1484 For 
this study, several complaint mechanisms are introduced in order to 
understand how the system is organised and where complaints may be 
addressed.  

Various types of administrative authorities (or agencies) supervise and 
provide guidance to healthcare providers and healthcare practitioners. A 
constitutional cornerstone of the Swedish system is that national agencies are 

                               
1481 SOU 1975:75 p. 184; Lind, A-S, Sociala rättigheter i förändring. En konstitutionellrättslig 
studie, pp. 69–73; Lind, A-S, The Right to Health from a Constitutional Perspective – the 
Example of the Nordic Countries, pp. 71–72. 
1482 In preparatory works to the Patient Act, it is stressed that only some of the provisions may 
give rise to the patient’s rights. In particular, the right to receive information and the right to 
refuse medical treatment are named. Hälso- och sjukvårdslag (2017:30) [Health and Medical 
Service Act (2017:30)] Chapter 1 Section 1; Patientlag (2014:821) [Patient Act (2014:821)] 
Chapter 1 Section 1; prop. 2013/14:106, pp. 29, 40–41 and 139; SOU 2013:2, pp. 13, 50, 52, 
63, 87 and 151; see also Lind, A-S, Right to Health in Sweden, pp. 52, 57 and 76. Notably, a 
dispute as to whether non-justiciable rights should be called rights at all exists. It is claimed that 
the term “right” may confuse citizens, so that they will understand that they may claim these 
rights directly through the court system or other mechanisms. Rynning, E, Patientens rättsliga 
ställning – två steg fram och ett tillbaka?, p. 312. 
1483 Rynning, E, Still no Patients’ Act in Sweden – Reasons and Implications, pp. 123–124. 
1484 According to Ortwein, the secondary role of the judiciary is expected to change over time. 
Ortwein, B M II, Swedish Legal System: An Introduction, pp. 405–406. 
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separated from the Government.1485 According to the IoG, only an 
administrative authority may make decisions related to its competence, and 
the Government, Parliament, or any other body shall not intervene in the 
decision-making process.1486 Due to this fundamental provision of the 
Constitution, the agencies are considered as being independent.1487 The work 
of authorities must be based, in particular, on the principles of legality, 
objectivity, and proportionality.1488 

The powers of judicial or administrative authorities to review the decisions 
about capacity assessment in healthcare are not explicitly named in Swedish 
law (as opposed to the English legal system). However, patients have certain 
available possibilities to complain about the quality of healthcare services in 
general, or the exercise of powers by healthcare staff exist. It might be possible 
to complain about capacity assessment as a part of the healthcare provided. 
Patients in Sweden have the possibility open to them to complain about the 
care received by way of the Health and Social Care Inspectorate (Inspektionen 
för vård och omsorg, hereinafter referred to as the IVO).1489 The IVO has 
competence over the fulfilment of the requirements for good healthcare and 
the patient’s safety.1490 I will return to the questions of relations between 

                               
1485 Chapter 12 Article 2 IoG; Bull, T, Administrative Independence and European Integration, 
pp. 286–289. 
1486 Chapter 12 Article 3 IoG; see also Bremdal, P, Att tala är silver men att tiga är guld?: Om 
ministerstyre och statsråds uttalanden, pp. 47 ff. 
1487 In accordance with Chapter 12 Article 1 of the Instrument of Government, the authorities 
are responsible before the Government. This, however, does not mean that the government can 
assign to the authorities how to perform specific tasks. Chapter 12 Article 2 IoG. For more 
information concerning vertical separation of powers and organization of the Swedish 
administrative system see, in particular, Bull, T, Självständighet och pluralism. Om vertikal 
maktdelning i Sverige, pp. 33 ff.; Wenander, H, Rättsliga ramar för styrning av förvaltningen i 
Danmark och Sverige, pp. 60–61; Nilsson, A K, Enforcing Environmental Responsibilities: A 
Comparative Study of Environmental Administrative Law, p. 125; Bull, T, Administrative 
Independence and European Integration, pp. 286–290. 
1488 The overview of these principles is presented in section 6.3.6. Chapter 1 Article 1, Chapter 
1 Article 2, Chapter 1 Article 9 IoG; Förvaltningslag (2017:900) [Administrative Act 
(2017:900)] Sections 5–8; prop. 2016/17:180 pp. 57 ff.; SOU 2010:29 pp. 141 ff.; see also Bull, 
T, Rättighetsskyddet i Högsta förvaltningsdomstolen, pp. 218 ff.  
1489 The IVO may start an investigation on its own initiative, due to a healthcare provider report, 
or a patient’s complaint. Healthcare providers are obliged to submit information to the IVO if 
a patient is at risk of injury to health, or if the damage was inflicted. The obligation of healthcare 
providers to report possible or inflicted damaged is referred to as Lex Maria within the Swedish 
legal system. The title is due to the following case: in 1936 four patients died in Maria hospital 
in Stockholm due to mixing-up different medical products. As the result of this incident, a 
special regulation, termed Lex Maria, referring to the hospital’s name was enacted in 1937. 
This regulation was supposed to empower authorities to investigate causes of harm inflicted by 
healthcare providers. Over time the regulation of 1937 was gradually transformed into new acts 
and the Patient Safety Act contains the provisions that are still referred to by Swedish legal 
scholars as Lex Maria. Socialstyrelsens föreskrifter och allmänna råd HSLF-FS 2017:40 
Chapter 3 Section 8; prop. 1978/79:220 p. 47; Axelsson, E, Patientsäkerhet och kvalitetssäkring 
i svensk hälso- och sjukvård: En medicinrättslig studie, p. 22, note 23; Lind, A-S, Right to 
Health in Sweden, p. 71. 
1490 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 7 Sections 1–2. 
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patient safety and capacity assessment in the subsequent sections (for instance, 
section 6.6.2). The IVO has power to investigate a case, to provide guidance 
related to its competence, or to make certain decisions on the merits.1491 In 
some cases (such as when revoking a permission to practice medicine or 
establishing when a probation period is necessary), the IVO has the power to 
investigate a case, but decisions concerning specific measures should be made 
by the Medical Responsibility Board (Hälso- och sjukvårdens 
ansvarsnämnd).1492 The Patient Safety Act allows submitting an appeal to the 
decisions of the IVO to the administrative courts in only a few cases, 
specifically mentioned in the act.1493 The possibilities available for complaint, 
however, do not mean that the mentioned agencies will necessarily review the 
issue related to capacity assessment. 

As explained above, the IVO investigates cases and collects the materials, 
but often does not have powers for criticising and sanctioning healthcare 
personnel. Various actors can report to the Medical Responsibility Board 
concerning unlawful actions of individual members of medical staff.1494 
However, patients do not have the right to complain to this authority; patients’ 
complaints should be addressed in particular to the IVO. The Medical 
Responsibility Board’s main function is to decide upon the issues related to 
the sanctions to be applied against medical personnel.1495 

Another agency that needs to be presented is the National Board of Health 
and Welfare (Socialstyrelsen, hereinafter referred to as NBHW). This agency 
may be relevant in capacity assessment procedures in two contexts: as the 
agency that fulfilled the supervisory functions of the current IVO before 
reform in 2013, or as an authority that may issue provisions of a mandatory 
and non-mandatory nature in the area of healthcare.1496 However, currently a 

                               
1491 For example, the IVO can prohibit the providing of a healthcare service. These situations 
are explicitly regulated by the Patient Safety Act. Patientsäkerhetslag (2010:659) [Patient 
Safety Act (2010:659)] Chapter 7 Sections 4, 11, 19 and 23–29. 
1492 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 7 Section 30. 
1493 These cases include requests of the IVO to the healthcare provider to meet its obligations 
in accordance with the Patient Safety Act, prohibition to conduct medical practice, or obliging 
to submit materials to the IVO. Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] 
Chapter 10 Section 13. 
1494 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 9 Section 1. 
1495 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 8. 
From 1 July 2015 the Medical Responsibility Board is based at the NBHW. Förordning 
(2015:284) para. 15; Förordning om ändring i förordningen (2011:582). 
All the decisions of the Medical Responsibility Board regarding administrative measures 
against medical personnel may be appealed to the administrative courts. Patientsäkerhetslag 
(2010:659) [Patient Safety Act (2010:659)] Chapter 10 Section 9. 
1496 A more detailed description of the functions of the NBHW is laid down in Förordning 
(2015:284). The functions of the NBHW were reformed by Lag (2010:659) Om ändring i 
patientsäkerhetslagen [Act (2010:659) on Amending of the Patient Safety Act] Chapter 4 
Section 10 and Chapter 7. 
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mechanism enabling patients to complain against the actions of medical 
practitioners or healthcare providers to this agency does not exist.1497 

A number of other agencies meet the supervisory functions in healthcare. 
In particular, patients have the possibility open to them to complain to the 
patient boards (patientnämnd or in some municipalities förtroendenämnd),1498 
the Equality Ombudsman (Diskrimineringsombudsman),1499 and the 
Chancellor of Justice (Justitiekansler).1500 Among the authorities with general 
supervising functions, the Parliamentary Ombudsmen (Riksdagens 
ombudsman or Justitieombudsman, hereinafter alternatively referred to as JO 
in the text) is of great importance. The JO is an independent body under the 
Riksdag that, in accordance with the Constitution, has supervisory functions 
over the correct applications of the laws by various public authorities, 
including courts.1501 The functions of the institute are closely connected to 

                               
1497 There are other available possibilities for claims about physical or psychological injuries 
(in particular, through the insurance system), or offence (through applying to a court). 
Patientskadelag (1996:799) [Patient Injury Act (1996: 799)] Section 6; Skadeståndslag 
(1972:207) [Damages Act (1972:207)] Chapter 2 Section 3. 
1498 Yet this agency has only consultative functions and does not make binding decisions for 
patients, medical staff, or healthcare providers. Lag (2017:372) Om stöd vid klagomål mot 
hälso- och sjukvården [Act (2017:372) on Support with Complaints against Health Care] 
Section 2. 
1499 The Equality Ombudsman is responsible for the supervision of compliance with the 
Discrimination Act. It is only the Equality Ombudsman or certain non-profit organisations that 
may bring cases of discrimination to the courts of general jurisdiction. The law requires that 
such non-profit organisations should act with the aim of protecting their members. 
Diskrimineringslag (2008:567) [Discrimination Act (2008:567)] Chapter 4 Section 1 and 
Chapter 6 Section 2. From 2012 to April 2018 there have been decisions of the courts in eight 
cases related to discrimination within health and social care, and 21 cases related to disability. 
These figures may indicate that applications and decisions in the field are quite rare. 
Diskrimineringsombudsmannen, Diskrimineringsärenden, DO.se 2018. 
1500 The Chancellor of Justice is appointed by the Government, and is seen rather as a 
representative of the state and the Government. The Chancellor of Justice provides an external 
supervision of the authorities and civil servants on her own initiative or as a result of complaint. 
According to Nergelius, performance of the Chancellor of Justice is criticised for excessive 
loyalty to the Government. Nergelius, J, Svensk statsrätt, p. 316. See also an elaborated analysis 
of the roles of the Chancellor of Justice in relationships between authorities and the state in 
Ramberg, A, Justitiekanslern – med uppdrag i statens, regeringens och den enskildes tjänst – 
en väl utförd balansakt i rollkonflikter, pp. 176 ff. 
The Chancellor of Justice is also competent to assign compensation in tort cases against the 
state, in particular regarding the protection of personal data. In addition to these powers, the 
Chancellor of Justice may also submit claims about taking disciplinary measures within the 
healthcare sector, yet cases where this power has been exercised are rare. The Chancellor of 
Justice’s criticism cannot alter the decision of an authority in a specific case. Yet the Chancellor 
of Justice may appoint compensation in tort cases against the state. Lag (1975:1339) Om 
justitiekanslerns tillsyn [Act (1975:1339) on the Chancellor of Justice Supervision] Sections 2 
and 6; Marcusson, L, Gränslös tillsyn? JO som extraordinärt tillsynsorgan på universitets- och 
högskoleområde, p. 261; Bernitz, U, Finna rätt: juristens källmaterial och arbetsmetoder, p. 
141; Axelsson, E, Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård: En 
medicinrättslig studie, p. 78; see also SOU 2008:117 p. 291. 
1501 Chapter 13 Article 6 IoG; see also Berggren, N-O, JO och politiken, p. 9; Borgström, K A, 
JO och tjänstemännen: en laghistorisk studie, pp. 232 ff. 
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human rights issues, and have competence over the protection against bodily 
interventions in healthcare.1502 However, the JO cannot alter the decisions of 
the authorities or the courts by its criticism.1503 Despite the absence of the 
possibility to change the decision of the authority in an individual case, the 
function of the Parliamentary Ombudsman is characterised as having the 
“invaluable role of a guide” for the Swedish administrative authorities and as 
“strengthening of the citizens’ trust” within the system.1504 

As mentioned earlier, in Sweden the rights related to healthcare are 
considered to have public law and collective, rather than individual, features. 
Due to this, in the Swedish legal doctrine it is understood that not all the 
individual claims can be subjected to judicial review. Nevertheless, some of 
the legislative acts contain explicit reference to certain possibilities for 
submitting complaints to the courts.1505 

The Swedish judiciary functions within two parallel systems, the courts of 
general jurisdiction and the administrative courts. The system of 
administrative courts consists of the Supreme Administrative Court (Högsta 
förvaltningsdomstolen, before 2011 was named Regeringsrätten),1506 which is 
the highest judicial authority, the courts of appeal (kammarrätterna), and the 
administrative courts of the first instance (förvaltningsrätterna).1507 Protection 
of patients’ self-determination according to the Compulsory Psychiatric Care 
Act is provided within administrative court system. The system of the courts 
of general jurisdiction consist of the Supreme Court (Högsta domstolen), 
courts of appeal (hovrätterna), and the court of the first instance 
                               
1502 Lag (1986:765) Med instruktion för Riksdagens ombudsmän [Act (1986:765) with 
Instructions for the Parliamentary Ombudsmen] Sction 3; see also SOU 2008:117. 
1503 See Marcusson, L, Gränslös tillsyn? JO som extraordinärt tillsynsorgan på universitets- 
och högskoleområde, p. 299; Sterzel, F, Författning i utveckling: tjugo studier kring Sveriges 
författning, p. 409. 
1504 Warnling-Nerep, W, JO som ett värn för den enskildes rätt till personlig integritet, p. 297; 
Lerwall, L, JO och 1 kap. 9 § regeringsformen, p. 229; Bull, T, Mötes- och 
demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens innehåll 
och gränser i Sverige, Tyskland och USA, p. 295. Warnling-Nerep further notes that the 
trustworthiness of the decisions of the JO, in particular, is confirmed by the fact that authorities 
attempt to follow the decisions and to publish references to the conclusions of the JO concerning 
the issues that the authorities are dealing with. Warnling-Nerep, W, JO som ett värn för den 
enskildes rätt till personlig integritet, p. 300. 
1505 Such references are included, in particular, to the Compulsory Psychiatric Care Act, the Act 
on Protection against Communicable Disease, the Act on Assistance and Service for Persons 
with Disabilities, the Social Care Act. Another example – the Abortion Act – that contains a 
reference that a denial of abortion should be appealed to the National Board of Health and 
Welfare (Socialstyrelsen). See also Rynning, E, Still no Patients’ Act in Sweden – Reasons and 
Implications, p. 126; Rynning, E, Patientens rättsliga ställning – två steg fram och ett tillbaka?, 
p. 315; Lind, A-S, Right to Health in Sweden, p. 67. 
1506 In this theses I translate both Högsta förvaltningsdomstolen and Regeringsrätten, as the 
Supreme Administrative Court, in particular for the purpose of simplifying understanding. For 
more information about the history of this institution and the reasons for changing the names 
see Lavin, R, Så blev det till slut en högsta förvaltningsdomstol, pp. 233–244. 
1507 Lag (1971:289) Om allmänna förvaltningsdomstolar [Law (1971:289) on General 
Administrative Courts] Section 1; Chapter 11 Article 1 IoG. 
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(tingsrätterna).1508 Discrimination, tort, and criminal cases concerning 
healthcare professionals are heard within the system of the courts of general 
jurisdiction. 

To summarise, the Swedish judicial and administrative system has a 
somewhat complex structure and functions, and the possibilities available for 
hearing cases in the courts are rather limited compared with England and 
Russia. Currently, patients have possibilities open to them to indirectly 
complain about capacity assessment, in particular, to the IVO (as a part of 
quality of care provided), the Equality Ombudsman (alleging that 
discrimination has occurred due to assessment), the Parliamentary 
Ombudsman, police and the Chancellor of Justice (due to abuse of powers that 
resulted in capacity assessment, denial of a right, providing forced 
treatment).1509 However, compared with England (and regarding issues of civil 
capacity with Russia), the powers to hear cases concerning capacity 
assessment are not explicitly conferred on any of the domestic authorities. 

6.1.4 The structure of the healthcare system in relation to 
capacity assessments 
In this section the structure of the healthcare system in relation to capacity 
assessment procedures will be introduced. In Sweden, medical care, including 
psychiatric care, is provided within public and private healthcare institutions, 
though the private sector is smaller than the public one.1510 There are also 
certain limitations of the powers of private healthcare providers; in cases when 
decisions related to the exercise of public powers are made (for example, 
compulsory mental health treatment), private providers may only exercise 
those powers if the law explicitly authorises private actors.1511 

The current valid consent requirements are similar for privately and 
publicly-run settings. The responsibility for the care provided, in general, lies 
with healthcare providers, who may be legal persons or individuals who run 
their own private practices. This responsibility encompasses issues related to 
providing care of good quality, and prevention of damage to patients’ health. 
Certain corresponding responsibilities are also established for healthcare 

                               
1508 Chapter 11 Article 1 IoG. 
1509 See further discussion in section 6.3.1. Even the courts of general jurisdiction can hear some 
of the issues indirectly related to capacity assessment (for example, if the injuries to a patient 
were inflicted). 
1510 It is also often pointed out that the private healthcare sector in Sweden is growing. Prop. 
2017/18:83 pp. 10–11; prop. 2013/14:118 pp. 29–30; SOU 2013:2 p. 103; Lind, A-S, Right to 
Health in Sweden, pp. 51–52; see also Ds 2003:30 Läkare i allmän tjänst. Lagrådet, 
Behörigheten för läkare i enskild verksamhet, m.m. 2005 p. 13. 
1511 As stated in the IoG (Chapter 12 Article 4), the exercise of public powers can be delegated 
to private actors only in accordance with the law. Since legislation about compulsory mental 
health care so far does not provide the possibility of exercising public powers by private actors, 
such decisions can only be made by public actors. See e.g. prop. 2013/14:118 p. 26. 
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personnel. Both healthcare providers and healthcare personnel bear the 
responsibility for providing the necessary information in order to obtain a 
valid consent.1512 Swedish legislation sets forth that healthcare personnel are 
obliged to perform their duties in accordance with science and proven 
experience (vetenskap och beprövad erfarenhet), showing consideration and 
respect to patients, providing information to patients and their close ones 
(relatives or even very close friends) during the process of obtaining valid 
consent to medical treatment.1513 However, the legal system is not explicit 
regarding whether there is an obligation to assess capacity to consent to 
treatment in somatic care, and who bears the burden of responsibility for such 
assessments.1514 Whether such an obligation exists will be investigated further 
in this chapter. 

6.2 General remarks concerning legal and decision-
making competence in Sweden 
In this section the notion of legal capacity and decision-making competence 
used in Swedish law will be introduced. In Swedish law the notion of legal 
capacity, as opposed to the Russian legal system, is not currently enshrined in 
the legislation. However, compared with the English system the opportunity 
to completely divest persons of their legal competence in all matters existed 
in Sweden not too long ago. In 1989, the possibility of declaring the full legal 
incompetence of an adult (omyndigförklaring) was abolished and substituted 

                               
1512 The Patient Safety Act provides an explicit reference to healthcare personnel. The Health 
and Medical Service Act that establishes the obligations of healthcare providers exclusively, 
also enshrines the need for disclosing information for obtaining the consent. The obligations of 
healthcare personnel can be seen as corresponding to the obligations of healthcare providers. 
The obligation of healthcare providers, in other words, is realised through the actions of 
healthcare personnel. The Patient Act, which is intended to clarify the patients’ legal position, 
lays down the obligation to inform and obtain consent to treatment, but is inexplicit concerning 
who bears that obligation. Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] 
Chapter 6 Section 6; Patientlag (2014:821) [Patient Act (2014:821)] Chapter 3 Sections 1 and 
2; Socialstyrelsen, Din skyldighet att informera och göra patienten delaktig. Handbok för 
vårdgivare, chefer och personal, Socialstyrelsen.se 2015, p. 26; cf. Zillén, K, Hälso- och 
sjukvårdspersonalens religions- och samvetsfrihet. En rättsvetenskaplig studie om 
samvetsgrundad vägran och kravet på god vård, p. 52. The Swedish Agency for Health and 
Care Services Analysis in its rapport indicates that the desired results have not been achieved 
as to 2017, and there is a worsening of the patient position, in particular, as to participation in 
care and obtaining information about medical intervention. Vårdanalys, Lag utan genomslag. 
Utvärdering av Patientlagen 2014–2017 Rapport 2017:2, Vardanalys.se 2017, pp. 9 ff. 
1513 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 6 Sections 1, 2 and 
6. 
1514 The inquiry report 2015:80 suggests that the decisions concerning appointment of a 
supporter, as well as assessment of decision-making capacity, should be made by an authorised 
doctor or by a team of professionals. SOU 2015:80 pp. 39, 52 and 60. 
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with the opportunity of appointing a special representative or administrator.1515 
The reason for this abolition was seen in the particularly traumatic experience 
of stigmatisation that persons experienced due to their having the label of 
incapacity attached to them.1516 Nowadays, a formal declaration of complete 
legal incompetence is illegal in Sweden.1517 

During the first part of the 20th century, the wording rättsinkapabla (legally 
incapable) was used to describe legally disqualified subjects in all spheres of 
legal relations. This notion, however, was abandoned. Nowadays, many of the 
Swedish acts contain legal consequences for incapacity to act in different 
segments of legal relations.1518 I shall refer to this fact as segmentation. 

The modern public (and medical) law doctrine often operates with the term 
beslutskompetens.1519 Despite the fact that the term can be literally translated 
as decisional competence, the meaning of beslutskompetens is rather similar 
to the meaning of capacity to act as discussed in Chapter 1 of this book.1520 
Beslutskompetens is the power to make valid decisions that persons who have 
certain qualities (as age) and abilities that the law recognises to be necessary. 
In the doctrine it is suggested that the notion of beslutskompetens includes two 
elements, formal capacity to act (behörighet)1521 and its material substance, 
depending on whether a specific patient possesses certain abilities.1522 Material 
                               
1515 Prop. 1987/88:124 p. 129–131. The term omyndigförklaring can literally be translated as 
declaration of being underage. 
1516 Prop. 1987/88:124 p. 131. 
1517 Prop. 1987/88:124 p. 1. 
1518 The Act on Future Proxies relates to the questions concerning inability to decide about 
personal and economic affairs, but the cluster of healthcare decisions (including dental care) is 
excluded from the scope of the act. The provisions of the Act on Support and Service for Certain 
Persons with Disabilities (1993:387) concern the ability to take a stand on the question of 
special support, but are also not related to other clusters of relations. Incapacity to act can also 
be used in the civil and civil procedural senses. See Lag (2017:310) Om framtidsfullmakter 
[Act on Future Proxies (2017:310)] Section 1; Lag (1993:387) Om stöd och service till vissa 
funktionshindrade [Act on Support and Service for Certain Persons with Disabilities 
(1993:387)] Section 8; Lag (1995:831) Om transplantation m.m. [Transplantation Act 
(1995:831)] Sections 8 and 9; Fridström Montoya, T, Leva som andra genom ställföreträdare 
– en rättslig och faktisk paradox, p. 110; Fridström Montoya, T, Homo juridicus: Den kapabla 
människan i rätten, pp. 43–44 and 53–54. 
1519 However, there is no universal agreement as to what term should be used. Fridström 
Montoya notes that different terms are used in public law, and in particular, 
rättshandlingsförmåga. Fridström Montoya, T, Homo juridicus: Den kapabla människan i 
rätten, p. 98. 
1520 Beslutskompetens (capacity to act) is sometimes chosen in doctrine to contrast with the civil 
law notion of rättslig handlingsförmåga or rättshandlingsförmåga (that may be translated as 
the capacity to act). The term beslutskompetens was seen as being better suited to avoid 
confusion, since formal and material capacity in civil law and in other fields of law, as indicated 
earlier, was considered to be not identical. Rynning, E, Samtycke till medicinsk vård och 
behandling. En rättsvetenskaplig studie, pp. 278–279. 
1521 Formal capacity to act (behörighet) means simply that the will of a person has legal 
consequences in this legal system. See also Fridström Montoya, T, Homo juridicus: Den 
kapabla människan i rätten, pp. 62–63. 
1522 Ibid, pp. 43–44 and 62–71; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, pp. 278–279. Odlöw also considers that rättslig handlingsförmåga has 
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substance may depend on the decision-making abilities, described as 
beslutsförmåga.1523 The term beslutsförmåga can be seen as decision-making 
capacity according to the terminology suggested in Chapter 1.  

I have just explained that capacity to act in Sweden is segmented: in various 
areas of relations the category is mentioned, and the thresholds for exercising 
the ability might be different in each segment. In Swedish civil law there are 
certain laid down forms of representation for persons with difficulties in 
decision-making. According to Chapter 11 of the Family Code, a special 
representative (god man) or administrator (förvaltare) can be appointed when 
persons due to any health-related or similar problems have a need to protect 
their own rights, taking care of themselves, or the protection of property.1524 
The appointment of an administrator is described in the doctrine as the partial 
divesting of the legal capacity to act in civil relations (rättshandlingsförmåga); 
to some extent this can be seen as being assistance or the co-exercising of the 
legal capacity to act.1525 As in both cases the appointed supporting persons only 
have powers with respect to civil deals, and an administrator and a special 

                               
two senses or consists of two components. On the one hand, it is the formal capacity to act 
(behörighet) that means that the will of a person has legal consequences. For example, minors 
do not possess this attribute, and their psychological qualities for some contracts are irrelevant. 
The second factor contributing to the notion of capacity to act in Sweden is that of actual 
decision-making skills or the cognitive abilities of a specific individual. The second component 
can be considered to derive from the law of 1924, where contracts conducted by persons with 
mental disorders can be considered to be invalid. Consent to medical treatment, however, is not 
considered to be a civil law contract in the sense of the act. Odlöw, T, Ställföreträdare för 
vuxna: kamrer eller handledare?, p. 28; Lag (1924:323) Om verkan av avtal, som slutits under 
påverkan av en psykisk störning [Act (1924: 323) on the Effect of the Agreements Concluded 
under the Influence of a Mental Disorder]. 
1523 The term is not defined but is used in the context mentioned above in SOU 2015:80 p. 27. 
Note that not all authors distinguish between beslutskompetens and beslutsförmåga. For 
example, in her doctoral thesis Kindström Dahlin uses these terms interchangeably to indicate 
the decision-making ability of a patient. Kindström Dahlin, M, Psykiatrirätt: intressen, 
rättigheter & principer, p. 38. 
1524 Föräldrabalk (1949:381) [Family Code (1949:381)] Chapter 11 Sections 4 and 7. It is only 
the courts of general jurisdiction that can appoint the aforementioned supporting persons. 
However, the essential procedural difference is that a special representative can only be 
appointed with consent, but consent is irrelevant for assigning an administrator. Consent for the 
appointment of a special representative may not be required if a person whose interests need to 
be protected is unable to provide a valid consent. The courts are also obliged where possible to 
use less intrusive measures; appointing a special representative is a less intrusive measure than 
appointing an administrator. 
1525 It is not considered that the same consequences for legal capacity to act occur when a special 
representative is appointed because a special representative can in most cases only act with the 
consent of the person concerned. Fridström Montoya, T, Leva som andra genom 
ställföreträdare – en rättslig och faktisk paradox, p. 291. The legislator provides the possibility 
for certain exceptions from the consent rule mentioned, in particular, for day-to-day 
transactions, unless a person who has a special representative explicitly objects to such 
transactions before they are conducted. Another exception is the inability of a person to consent 
to such civil law transactions. Föräldrabalk (1949:381) [Family Code (1949:381)] Chapter 11 
Section 5; see also UN CRPD Committee, Concluding Observations on the Initial Report of 
Sweden CRPD/C/SWE/CO/1, 12 May 2014, paras 33–34. 
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representative cannot make decisions concerning consent to – or refusal of – 
medical treatment for patients deemed unable to decide.1526 The occurrence of 
such a segmentation of the category capacity to act urges attentiveness and 
cautiousness in the use of analogy in cases when specific regulation is absent 
in one field of relations, but present in another. 

In this section, the terminology used in the Swedish discourse has been 
explained and segmentation, by which I mean that incapacitation in one field 
of relations does not mean incapacitation in another field, was introduced.1527 
In the next section the Swedish constitutional law foundations related to 
interference with the right to privacy during capacity assessments are 
analysed.  

6.3 Public law foundations 
6.3.1 On the structure and tasks of the section 
In the Swedish legal system, the relations between patients and those who 
deliver healthcare are traditionally regarded as an area regulated by public 
law.1528 As will be shown further, public law, and one of its major documents 
– the IoG – have a profound effect on shaping the boundaries of the 
interventions that are allowed. The main aim of section 6.3 is to explore the 
requirements set forth by the IoG with respect to capacity assessment 
procedures. In section 6.3.2 the requirements of the IoG concerning the 
limitations of rights will be studied. In section 6.3.3 I discuss whether capacity 
assessments are considered to be the exercise of powers by public authorities, 
and thus receive additional constitutional protection. The main focus of 
section 6.3 is on freedom from bodily interventions (kroppsligt ingrepp) and 
                               
1526 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 
314; Rynning, E, Rättssäkerhet och rättsskydd i vården av icke beslutskompetenta vuxna, p. 
270. The statement that supporting persons cannot make any decisions in healthcare carries 
some exceptions. The Transplantation Act requires the consent of an administrator or special 
representatives in order to conduct organ donation. As the notion of capacity to act in a civil or 
public relationship are not laid down in the legislation, one might question whether a court may 
appoint administrators or special representatives for making healthcare choices. My guess is 
that in case where there are doubts concerning validity of consent to – or refusal of – treatment, 
the opinion of the supporting persons might de facto be taken into consideration by medical 
staff (though, the legal grounds for this are not clear). Lag (1995:831) Om transplantation m.m. 
[Transplantation Act (1995:831)] Sections 8 and 9. The inquiry report 2015:80 suggests 
amending the legislation in the area of healthcare and to provide representatives with the power 
to make healthcare decisions, if a patient is unable to decide. SOU 2015:80 p. 56. 
1527 Note, however, that segmentation does not necessarily mean decision-specific assessments.  
1528 Rynning stresses that while relationships concerning consent between patients and 
healthcare providers are administrative law by nature, a contractual approach might be fruitful. 
Yet the issue of valid consent or refusal in Sweden remains to be regulated predominantly by 
public law. Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig 
studie, p. 64; cf. Sections 5.2 and 5.3, where I explain that these issues are predominantly seen 
as falling within private law in Russia. 
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the right to personal integrity (personlig integritet). Sections 6.3.4 through to 
6.3.5 are devoted to the discussion of the components of freedom from bodily 
interventions and the right to personal integrity. I intentionally use the term 
personal integrity when studying Swedish law, to contrast it with the term 
privacy used in Chapter 3 with respect to human rights law.1529 Personal 
integrity may have a different meaning in the Swedish constitution, compared 
with the right to privacy within international human rights.1530 In section 6.3.7 
I explain the meaning of the principles of legality, objectivity, and 
proportionality; the principles of the utmost importance in cases of the 
exercising of public powers. 

6.3.2 Rights and their limitation in the Instrument of 
Government 
A constitution is an act with the highest legal force and normally cannot be 
interpreted with the help of subordinate acts that have lower legal force.1531 
However, it is crucial to understand that there are several possible ways of 
protecting the rights of an individual patient. This section concerns the 
application of the most important provisions of public law regarding an 
individual, and accordingly some notions that the IoG contains are going to 
be explored further to understand what are the implications of specific 
constitutional provisions for patients. 

Chapter 2 of the IoG sets forth the catalogue of fundamental freedoms and 
rights. The plain texts of many articles use the passive forms of verbs to 
express the freedoms and rights that citizen have; the language seems to stress 
the obligations of the public authorities in the first place. The fundamental 
freedoms and rights enshrined in the IoG are of different types: some of them 
under no circumstances can be limited, while limitations of others are allowed 
under the IoG. Chapter 2 Article 20 IoG states that freedom from bodily 
intervention and personal integrity (the main focus in section 6.3) may be 
limited if a number of conditions are satisfied.1532 Firstly, the limitations must 
                               
1529 The term ‘privacy’ will be used in this chapter within the meaning discussed in Chapter 3. 
1530 See sections 3.2.3, and 3.5.2. The substance of the personal integrity is clarified further in 
section 6.3.3. Physical or mental integrity are broader categories in human rights law than 
personal integrity under the IoG. 
1531 Chapter 8 Article 18 IoG; Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 38. 
1532 “Limitations” of rights received very narrow interpretation in the early case law and 
preparatory works to the constitution. In the preparatory works to the original text of the IoG it 
was stated that not all negative effects on the rights and freedoms should be considered as 
limitations of the rights. As examples of the “true” limitations the situations of physical force 
and criminal prosecutions were named. It was also considered that to qualify the limitation of 
rights, the preparatory works to the act should indicate that the legislative proposal has such a 
purpose to establish the limitations. SOU 1975:75 p. 104; prop. 1975/76:209 p. 154; prop. 
2000/01:36 p. 16. In the doctrine there is a well-founded criticism to the preparatory works 
approach in the interpretation of what constitutes limitations. Bull, T, Mötes- och 
demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens innehåll 
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be prescribed by the law adopted by Parliament.1533 Secondly, the limitation 
must have a purpose acceptable in a democratic society and thirdly, be 
confined to what is necessary for the purpose mentioned.1534 In addition to this, 
the IoG establishes other requirements, potentially relevant for discussion 
about capacity assessment procedures.1535 These are that the limitations 
imposed by the law should not constitute a threat to the formation of a free 
opinion (which the IoG discerns as a basis for the functioning of a democratic 
society).1536 Finally, it is prohibited to base limitations on political, religious, 
cultural, or other similar opinions. 

To conclude, according to Chaper 2 Article 6 IoG the rights to protection 
from forced bodily interventions or significant invasions into personal 
integrity, can be limited only if certain IoG requirements, as discussed above, 
are fulfilled. I shall return to the mentioned limitations while discussing 
legality of limitation of the rights of patients to decide over their bodies and 
to start procedure of capacity assessments. However, the Swedish IoG 
provides protection to citizens from public authorities (det allmänna) only.1537 
In the next section I shall analyse whether the protection from public 
authorities granted by IoG can also encompass assessments provided by 
medical staff.  

6.3.3 Capacity assessments: the exercise of powers by public 
authorities? 
The wording of many articles of the IoG refers to protection against actions 
by public authorities (det allmänna) only. According to the IoG, the 
provisions concerning freedom from forced bodily interventions, the right to 
personal integrity and non-discrimination protect individuals only in relations 

                               
och gränser i Sverige, Tyskland och USA, pp. 425–437; Åhman, K, 2 kap. RF, 
Europakonventionen och EU:s stadga om grundläggande rättigheter – en jämförelse, pp. 469–
471; Cameron, I, Vad är en begränsning av en rättighet?, pp. 168 ff.; see also Lagrådet, Sjukhus 
med vinstsyfte 2000, p. 31. In more recent preparatory works, in particular, the preparatory 
works on invasion of personal integrity, those actions that have an effect of limitation are 
considered to be a limitation of the right. Prop. 2009/10:80 p. 250. 
1533 Chapter 2 Article 20 IoG. The article explicitly refers to ‘lag’ (act) that only Parliament 
may enact. See also Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 180. 
1534 See also Bull, T, Mötes- och demonstrationsfriheten: en statsrättslig studie av mötes- och 
demonstrationsfrihetens innehåll och gränser i Sverige, Tyskland och USA, pp. 443–448. 
1535 Chapter 2 Article 21 IoG. 
1536 Bull notes that formation of free opinion should be primarily connected to what is discerned 
as the functioning of a democratic society, but not to any type of opinion. Bull, T, Mötes- och 
demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens innehåll 
och gränser i Sverige, Tyskland och USA, p. 449; see also prop. 1975/76:209 p. 99. 
1537 It may be argued that the rights enshrined in Swedish Chapter 2 IoG may lead to horizontal 
application between civil (a contract) law actors. See Lag (1915:218) Om avtal och andra 
rättshandlingar på förmögenhetsrättens område [Contracts Act (1915: 218)] Section 36; NJA 
1999 p. 408; Svea hovrätt dom den 20 april 2004 mål nr. RH 2004:41; see also Rynning, E, 
Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 374. 
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with the public authorities. The reason for this wording is that the Swedish 
constitution was intended to set principles for the functioning of public 
authorities, and not to regulate relations between citizens.1538 The notion of 
public authorities, however, should be envisaged in a rather broad sense as it 
includes various administrative agencies and courts, and the functions of 
public authorities can be delegated to other legal entities or individuals.1539 
Chapter 12 Article 4 para. 2 IoG also specifies that delegation of powers is 
possible to private subjects. However, delegation that involves the exercise of 
public powers can only be provided if prescribed by a legal act.1540 Therefore 
the provisions of the constitution might be applicable to the relations between 
patients on the one hand and healthcare providers/professionals on the other, 
should the former exercise public powers.1541 

Despite the fact that the IoG contains the wording exercise of public powers 
(for instance, in Chapter 10 Article 8 para. 2, Chapter 12 Articles 2 and 4), the 
constitution does not define what it means. The preparatory works to the 
constitution refer to the definition of the exercise of public powers in the 
                               
1538 In the proposition to the IoG it is explained that the aim of the constitution is to clarify what 
should be considered as being normal while exercising public powers. SOU 1972:15 p. 154; 
prop. 1973:90 p. 131; SOU 1975:75 pp. 75 and 95–96; SOU 2008:3 p. 245. Cf. 5.2.1, where the 
Russian constitutional protection is also granted between the citizens. See also Bull, T, Mötes- 
och demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens 
innehåll och gränser i Sverige, Tyskland och USA, p. 355. 
1539 SOU 1975:75 pp. 77 and 97; see also Bull, T, and Sterzel, F, Regeringsformen: en 
kommentar, p. 58. 
1540 Chapter 12 Article 4 para. 2 IoG. The preparatory works accentuate the need to distinguish 
between civil and public relations. If the public authority decides on private, rather than public 
law standards, these types of relations are not regulated by Chapter 2 of the IoG. SOU 1975:75 
pp. 77 and 97. The distinction mentioned was critiqued in the doctrine. According to Bull, the 
distinction between private and public relations is impractical. Bull, T, Mötes- och 
demonstrationsfriheten: en statsrättslig studie av mötes- och demonstrationsfrihetens innehåll 
och gränser i Sverige, Tyskland och USA, pp. 358–363. 
1541 Suffice it to say that the aforementioned views on public authorities in the Swedish 
constitution are accepted by many Swedish scholars and authorities, and also by the preparatory 
works. However, this is not the only existing position. The Council on Legislation in its opinion 
on the proposed legislation on good health and social care for people with dementia expressed 
another point of view. The Council on Legislation has considered that care for a person with 
dementia within a healthcare or social institution is never provided by the public authorities in 
the sense of Chapter 2 Article 6 IoG. The reasoning behind the position was that some private 
entities provide these types of service, and do not exercise public powers and make formal 
decisions. According to the Council on Legislation, the exercise of power becomes relevant 
only where there is a monopoly of the state in the exercising of powers. The Council on 
Legislation considered that the application of force towards persons with dementia was 
something that in principle was allowed to anybody. The position of the Council on Legislation 
was criticised by Kindström Dahlin who considered this to be problematic, particularly in the 
light of Chapter 1 Article 1 of the IoG (the principle of legality, which is described in section 
6.3.6). Lagrådet, God vård och omsorg om personer med demenssjukdom samt regler för skydd 
och rättssäkerhet 2012, pp. 4 and 11; see also e.g. SOU 2015:80 pp. 123 and 185; AD 1984:94; 
Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 99; 
Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi om 
LPT, p. 28; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, pp. 15 and 
167. 
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preparatory works to the former Administrative Act.1542 In the preparatory 
works to the former Administrative Acts, public power is exercised if a 
decision is addressed to an individual, and provides the benefits, rights, setting 
obligations, disciplinary punishment, dismissal or other comparable 
matters.1543 The content of the exercise of public powers is not at all 
straightforward. In the inquiry reports to the new administrative act, the term 
was described as “shrouded in mystery”.1544 In 2017 the new Administrative 
Act was adopted (it will enter into force in July 2018). The new Administrative 
Act will intentionally not use the exercise of public powers; as pointed out in 
the preparatory works this notion was too confusing, and did not ensure the 
principle of legal certainty.1545 The act applies to the authorities that handle 
cases; it also specifically focuses on (administrative) decisions.1546 

To understand the reasoning enshrined within the Swedish legal system we 
need to differentiate the notion of decision.1547 Decisions are the statements 
that influence rights, obligations, benefits, or impose administrative 
punishment; they also clarify how a question is to be resolved.1548 A person 
usually has the right to appeal decisions either to the authorities or the courts. 
The appeal mechanism is established by the Administrative Act.1549 Factual 
action is something that happens in the everyday life of authorities and as a 
general rule is not considered to be a lawful subject of complaint.1550 The 
Administrative Act does not regulate this category of relations.1551 The 
Government and the JO also consider that in practice decisions may be 
“hidden” in factual actions. Such “hidden” decisions that are lengthy in 
duration and have severe consequences for the individual concerned should 
be considered to be exercises of public powers.1552 

The current legislation, case law and doctrine have not yet discussed 
whether capacity assessment should be considered as being factual actions or 
the decision. In inquiry report 2015:80 that investigates the available 

                               
1542 Prop. 1973:90 p. 397. 
1543 Prop. 1985/86:80 p. 55; see also Marcusson, L, Offentlig förvaltning utanför 
myndighetsområdet, pp. 178–181; Lind, A-S, Right to Health in Sweden, p. 67; cf. prop. 
1971:30 pp. 330–331.  
1544 SOU 2010:29 pp. 22 and 97 ff. 
1545 SOU 2010:29 p. 108; see also prop. 2016/17:180, pp. 47–49 and 53. 
1546 Förvaltningslag (2017:900) [Administrative Act (2017:900)] Sections 1 and 38–41; prop. 
2016/17:180 pp. 48–50 and 277. 
1547 Prop. 2016/17:180 pp. 23–24; see also Bohlin, A, and Warnling-Nerep, W, 
Förvaltningsrättens grunder, pp. 61–62; Strömberg, H, and Lundell, B, Allmän 
förvaltningsrätt, p. 21; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 41; Axelsson, E, Hälso- och sjukvård, p. 157; Lind, A-S, Right to 
Health in Sweden, p. 67. 
1548 SOU 2010:29 p. 97; prop. 2016/17:180 p. 24; Bohlin, A, and Warnling-Nerep, W, 
Förvaltningsrättens grunder, pp. 46–47. 
1549 Förvaltningslag (2017:900) [Administrative Act (2017:900)] Sections 40–44. 
1550 Prop. 2016/17:180 p. 23. 
1551 Förvaltningslag (2017:900) [Administrative Act (2017:900)] Section 1. 
1552 SOU 2010:29 p. 97; JO 5877-2011 beslut den 6 december 2013 pp. 8–10. 
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opportunities for changing the legislation and establishing criteria for capacity 
assessments, it is noted that decisions concerning providing for a supporting 
person as a result of capacity assessment should be eligible to appeal to the 
administrative courts.1553 Yet from the inquiry report it is not entirely clear 
whether capacity assessments as such (without appointing a supporting 
person) will be considered to be factual actions or the decision. As expressed 
in Chapter 3, capacity assessment may imply significant consequences for the 
private life of an individual. As a result of capacity assessment, the validity of 
decisions that are potentially risky and life-threatening will either be 
recognised or there will be intrusion into a very intimate area of private life. 
The treaty conformity principle (in light of both the UN and CoE treaties) 
necessitates interpretation of the domestic law in such a way that the results 
of capacity assessments (in particular, in form of invalidation of healthcare 
decisions) can be appealed to the courts.1554 Since the procedures of capacity 
assessment may involve invalidation of decisions, which is a significant 
consequence for the life of patients and have long-lasting effects, they should 
be considered to be an exercise of public powers within the meaning of the 
IoG. The judgment of a healthcare provider/personnel about invalidity of 
refusal or consent of a patient due to mental incapacity should be viewed as a 
decision within the public law meaning. Whether or not the different mental 
abilities of patients invalidate their decisions will be discussed further in 
section 6.4.5.  

6.3.4 Bodily interventions and personal integrity 
According to Chapter 2 Article 6 IoG, everyone is protected from coerced 
interventions to their bodily integrity in relations with public authorities. In 
2010, Chapter 2 Article 6 was amended with an additional paragraph that 
specifies that invasion of the sphere of personal integrity should also receive 
constitutional protection.1555 Protection against coerced bodily interventions 
and significant invasion of personal integrity belongs to the category of 
qualified rights, which means that according to Chapter 2 Article 20 IoG it 
may only be limited by the laws of the realm and if the conditions discussed 
earlier have been met. In this section I shall study whether capacity assessment 

                               
1553 SOU 2015:80 p. 59. 
1554 ECtHR, Lashin v. Russia, application number 33117/02, Judgment of 22 January 2013, 
para. 83; ECtHR, Nataliya Mikhaylenko v. Ukraine, application number 49069/11, Judgment 
of 30 May 2013, para. 37; ECtHR, Shtukaturov v. Russia, application number 44009/05, 
Judgment of 27 March 2008, para. 68. Note also that Sweden has been criticised a number of 
times for the non-securing of the right to a fair trial. See e.g. ECtHR, Arlewin v. Sweden, 
application number 22302/10, Judgment of 1 March 2016, para. 73. 
1555 Lag (2010:1408) Om ändring i regeringsformen [Act (2010:1408) on Amending the 
Instruments of Government]; prop. 2009/10:80; SOU 2008:125. This act is the second reform 
of the article; the first reform was conducted in accordance with Lag (1976:871) Om ändring i 
regeringsformen [Act (1976:871) on Amending the Instrument of Government]. 
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can be considered to be bodily intervention or as an infringement of personal 
integrity. This issue is directly relevant for task I.4 of the thesis that calls to 
investigate the legal classification of capacity assessment procedures. 

Even from the preparatory works to the original text of the IoG it is clear 
that provisions concerning forced bodily interventions were meant to protect 
a person in situations related to medical intervention. The governmental bill 
of the IoG foresees that vaccination, compulsory medical examinations, or 
blood tests are interventions into bodily integrity.1556 Chapter 2 Article 6 IoG 
may be seen as a constitutional expression of the self-determination of a 
person. The preparatory works also categorise interventions into bodily 
integrity as being more serious “injurious” interventions that may lead to pain, 
altering of body image, causing illness, and those that are less serious. All of 
these categories are protected according to the Constitution.1557 Similarly, in 
practice, both invasive and non-invasive procedures are considered to be 
bodily interventions.1558  

In accordance with the preparatory works and case law, examinations 
provided by physicians, including those that do not include investigation of 
the body, and in particular, examination by a psychiatrist, are bodily 
interventions.1559 In my view, since the nature of capacity assessment is very 
similar, the examination of a patient with the aim of investigating whether or 
not that patient is capable of deciding, should be regarded as an intervention 
in bodily integrity.  

In 2008 inquiry reports indicated that the protection of the right to a private 
life in the IoG was insufficient. At the time the existing protection did not 

                               
1556 Prop. 1973:90 p. 242. Note that the element of touching is not explicitly stated in the IoG 
or in the preparatory works. Cf. section 4.2.1. 
1557 The first category is named in the preparatory works as skadevållande ingrepp or injurious 
interventions. The other category of bodily intervention is called besiktning av kroppen, which 
can be translated as inspection of the body. SOU 1975:75 pp. 356–362; prop. 1975/76:209 p. 
147. 
1558 See e.g. NJA 2016 p. 1157 (concerning DNA testing); JO 3236-2016 beslut den 12 juni 
2017 (as to asking prisoners to show their mouths when they were taking medications); JO 
6442-2014 beslut den 30 juni 2016 (concerning urine test); JO 2089-2016 beslut den 27 februari 
2018 (about drug tests). 
The questions concerning what is covered by the notion of bodily integrity were disputed in the 
work of public authorities, and in particular, of different Parliamentary Ombudsman over time. 
At the moment, there is to some extent universal agreement that even non-invasive 
interventions, such as urine or DNA testing, are considered to be bodily interventions. See the 
analysis about whether urine tests constitute an invasion of bodily integrity in Warnling-Nerep, 
W, “Påtvingat kroppsligt ingrepp” (RF 2:6) och JO:s rättsvägledande funktion, pp. 34–37. 
1559 SOU 1975:75 pp. 358–359; AD 1984:94; JO 2929-1983 beslut den 9 augusti 1984; SOU 
2013:2 p. 174; see also Warnling-Nerep, W, “Påtvingat kroppsligt ingrepp” (RF 2:6) och JO:s 
rättsvägledande funktion, p. 28; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 100; Åkerström, S, and Kindström Dahlin, M, Tvångs- och 
begränsningsåtgärder inom demensvården – olagliga rättighetsbegränsningar?, pp. 489–490; 
Bull, T, and Sterzel, F, Regeringsformen: en kommentar, pp. 71–72. Note also that age 
assessments are considered to be bodily interventions Migrationsöverdomstolen dom den 12 
september 2011 mål nr. UM3793-11. 
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cover all the important spheres of private life and was considered to be 
incompliant with the ECHR.1560 It was therefore decided to amend Chapter 2 
Article 6 with the new provisions on personal integrity. It was deliberated that 
the notion of personal integrity was difficult to define and the definition setting 
all the necessary attributes was not provided. The legislator, however, noted 
that personal integrity concerned protection from the collection of data, 
including sensitive data about health, freedom of thought, communication 
with others, and the possibility of being left alone with one’s thoughts.1561 
From the mentioned preparatory works, it is possible to conclude that the 
meaning of personal integrity focuses foremost on informational integrity, 
rather than on physical integrity.1562  

As we can see, both questions of personal integrity and bodily intervention 
concern the interests at stake during capacity assessment.1563 Task I.4 of the 
thesis requires the analysis of the legal classification of capacity assessment 
procedures. In Chapter 3 it was discussed that from the perspective of 
international human rights, interventions for capacity assessment can be 
considered either as being medical procedures (such as a psychiatric 
examination) or as the collection of personal data. Yet in the human rights 
treaties discussed, both medical procedures and the managing of medical data 
fall within the category of protection of private life, which means that there is 
no need for setting delimitations between these two categories. It is unclear so 
far as to whether requirements for protection against bodily interventions and 
personal data differ from each other in Sweden. If the protection is different, 
it is important to classify capacity assessment. The procedure of capacity 
assessment appears to be similar to diagnostic procedures in healthcare; for 
instance, psychiatric examination. During both capacity assessment and 
psychiatric examination, a healthcare professional meets a particular patient 

                               
1560 SOU 2008:3 p. 97; SOU 2008:125 pp. 469–471; see also SOU 2016:41 pp. 39, 246–247; 
SOU 2017:52 pp. 222–224; Reimers, E, Integritetsskyddet i regeringsformen, pp. 437–439; 
Chamberlain, J, Skadestånd vid felaktig behandling av personuppgifter, p. 211. 
1561 SOU 2008:3 p. 245; SOU 2008:125 p. 472 (the inquiry names information in the patient’s 
journals as a type of information that should receive protection of the IoG); prop. 2009/10:80 
p. 175; see also SOU 2016:41, pp. 146–147. 
1562 In the practice of the Supreme Court and Supreme Administrative Court, the substance of 
the notion of personal integrity has not yet been intensively discussed and references to Chapter 
2 Article 6 para. 2 have not been frequent. The JO reasoning is rather similar to the one 
described in the preparatory works: the majority of cases concern informational integrity. See 
JO 3445-2011, 3446-2011 beslut 25 september 2012 (about taking photographs by police); JO 
3978-2010 beslut den 8 mars 2012 (as to surveillance cameras). In JO 7422-2015 beslut den 26 
januari 2017, also found that police violated the rights of a person during the taking of her into 
custody due to intoxication. The JO considered that taking intoxicated person into custody 
usually involved significant invasion of personal integrity; in particular, because information 
involving an arrest is disseminated to other authorities (such as the Transport Agency). 
1563 Though the inquiry report 2015:80 on capacity assessment in healthcare considers the 
provisions of the constitution concerning bodily and private integrity, the inquiry did not make 
a statement as to whether capacity assessment falls under any of these categories. SOU 2015:80 
pp. 124–128. 
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and asks questions concerning details of private life and personal thoughts, 
and checks comprehension and reasoning to establish certain facts. The legally 
relevant differences between psychiatric/psychological assessment and 
capacity assessment cannot be identified. The similarity between assessments 
forces me assume that these procedures should be treated in the same way 
under Swedish constitutional law.1564 Invasion of personal integrity in the 
Swedish context complements the provisions on bodily interventions, but 
foremost with respect to data (information) obtained as a result of capacity 
assessment. I conclude that the procedure of capacity assessment may concern 
both part 1 and part 2 of Chapter 2 Article 6 IoG, depending on what is at 
stake: the interaction with patients or the collection of data about them.1565 

6.3.5 Forced interventions 
Chapter 2 Article 6 IoG provides protection against bodily interventions, such 
as capacity assessment or psychiatric examination, only in cases where they 
are considered to be forced (påtvingade). In this section the meaning of forced 
bodily interventions is examined. 

The word ‘forced’ is associated with doing something against one’s will. 
However, even explicit and genuine consent can sometimes mean that 
intervention is forced within the meaning IoG. The Parliamentary 
Ombudsman has considered the question of whether a man could voluntarily 
consent to his being restrained to bed with belts in a psychiatric clinic. In this 
case the JO noted that restraining a person was only possible when such a 
measure was allowed by law; namely, when there was a danger of self-harm 
or of harming others. In other words, no one can consent to give up one’s 
constitutional rights. If there is no danger to life it is important to use other 
means for calming the patient.1566 However, the decision of the Parliamentary 
Ombudsman, and more importantly the IoG and its preparatory works, does 
not suggest any rule for distinguishing when consent does not make a 
difference for qualifying intervention as being forced.  

                               
1564 Cf. with discussions in Chapters 4 and 5. In the English legal system the notion of medical 
intervention is connected with physical contact, or touching, which is not a requirement under 
Swedish law. In Russia, assessment of civil capacity is conducted by forensic medical experts 
and explicitly considered to be a type of medical intervention in the FHP. See sections 4.2.1, 
4.7, 5.3.3 and 5.4.1. 
1565 In the practice of the JO of 1977, capacity assessment for the total declaration of incapacity 
(omyndigförklaring) was discussed as an intrusion into personal integrity. The JO did not pose 
the question on whether capacity assessment may be regarded as being a forced bodily 
intervention. The norm concerning invasion of personal integrity at the time of the decision was 
not yet included in the IoG. The JO decision of 1977–1978 cannot be seen as being decisive for 
the topic of the current discussion, since the qualification of violation of Chapter 2 Article 6 
had not been the focus of the JO investigation. The decision of the JO emphasised the necessity 
of consent and protection of a person from invasions of privacy in elderly care homes to be at 
the same level for everyone else in society. JO beslut 31 mars 1977. 
1566 JO 3236-2006 beslut den 19 september 2007. 
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In the practice of authorities and among legal scholars there is intense 
discussion about the meaning of forced intervention. In 1982 the Chancellor 
of Justice decided on a case that concerned tranquilising a person to prevent 
suicide attempts. The tranquiliser was consumed by the person in a drink, 
without his knowledge about this medication. The Chancellor of Justice 
decided that forced intervention did not take place as the person did not object 
to drinking the medication.1567 In more recent case law of the Chancellor of 
Justice the conclusions are not reiterated.1568 The Parliamentary Ombudsman 
has taken a substantially different approach as to defining what constitutes a 
forced intervention within the meaning of the IoG. The JO considers that 
intervention is forced not only when the intervention is provided with physical 
force, but also where patients are under threat of any sanctions, or reasonably 
perceive that they do not have a choice to refuse such procedure due to the 
behaviour of the representative of a public authority.1569 The broader approach 
of the JO on defining ‘forced’ is supported in the legal doctrine.1570 Kindström 
Dahlin states that the concept of forced treatment should consider the 
perspective of a person who experiences certain measures in question; what 
one perceives to be the use of force, the other apprehends as a voluntary 
measure.1571 Rynning suggests that the concept of hypothetical consent, can be 
helpful for understanding whether there is an issue of forced intervention 
according to the IoG. This concept has the utmost relevance for further 
discussion in this chapter. Hypothetical consent can be described as that of 
what a patient would have chosen, had she or he been in the position to express 

                               
1567 JK 850-82-22 beslut den 29 april 1982. 
1568 In some decisions, the Chancellor of Justice considers if a measure is forced through the 
question of whether there is a consent. The qualities of the consent, such as tacit consent due to 
absence of knowledge about the possibility to refuse, are not discussed in detail. JK 1690-16-
28 beslut den 22 april 2016; JK 4243-13-40 beslut den 17 juni 2014. In 2016 the Chancellor of 
Justice considered the question as to forced deprivation of liberty. The case concerned an 
underage person who was arrested on suspicion of committing a crime. Furthermore, the 
persons concerned provided consent to his being placed in the residential care home with 
various limitation of his freedom of movement and communication. The Chancellor of Justice 
decided that placement was forced, in particular, because the full and accurate information 
concerning the options that the person had, and consequences of his choice was not provided. 
The approach seems to be sufficiently different from the practice of 1982 as to what forced 
means, yet the case does not directly relate to forced bodily interventions. JK 2418-16-41 beslut 
den 16 december 2016. 
1569 This definition of forced appears to be similar to the JK approach in JK 2418-16-41 beslut 
den 16 december 2016 on deprivation of liberty. JO 2089-2016 beslut den 27 februari 2018; JO 
5705-2014 beslut den 30 juni 2016; JO 6442-2014 beslut den 30 juni 2016; JO 38-2015 beslut 
den 23 mars 2016; JO 6823-2009 2196-2010 beslut den 30 juni 2011 p. 10; JO 479-2010 beslut 
den 26 april 2010; JO 696-2001 beslut 29 november 2002. 
1570 Warnling-Nerep, W, “Påtvingat kroppsligt ingrepp” (RF 2:6) och JO:s rättsvägledande 
funktion, p. 33; Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig 
studie, p. 109. 
1571 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 12. Similar 
reasoning was adopted in the recent JO decision, JO 6442-2014 beslut den 30 juni 2016. 
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the choice.1572 If there are good reasons to presume that a patient would have 
chosen to consent to treatment it cannot be considered as being forced. 
However, if patients cannot express their wills and it is not possible to assume 
whether they would agree or refuse, it is problematic either to determine that 
intervention is forced, or is voluntary. Unfortunately, at the moment neither 
the preparatory works to the constitution, nor the practice of the agencies that 
supervise the application of the constitutional norms have discussed the issue 
of hypothetical consent in the context of forced interventions.  

Rynning also points out that if special representatives or administrators 
consent to medical treatment on behalf of patients who object to intervention, 
the measure should be seen as being forced. It is only the consent of the patient 
that matters. These conclusions correspond to the views of international 
human rights treaty bodies on this issue.1573 However, the IoG and its 
preparatory works are not quite explicit in this respect.1574  

Should interventions with the consent of a mentally incompetent person be 
considered as being forced? The inquiry report to the IoG and Rynning 
emphasise that in cases where a patient with diminished mental capacity 
consents to medical treatment without appreciating or fully understanding it, 
such intervention is not forced.1575 Neither the preparatory works, nor Rynning 
come to the conclusion that competence is an irrelevant element of a valid 
consent; the statement above concerns only the protection granted under the 
IoG.1576 

To investigate when capacity assessments can be started, we need to 
interpret in what cases capacity assessment constitute forced bodily 
intervention.1577 The preparatory works to the Constitution, as well as the 
practice of authorities, are silent on capacity assessment procedures. The 
inquiry report 2015:80 does not make any explicit statement on the question 
of forced capacity assessment, nor discusses whether the consent of a person 
is essential for entering on a capacity assessment procedure.1578 The analysis 
of the sources in this section lead us to conclude that capacity assessment 
procedures may be seen as forced bodily interventions not only when a patient 
refuses to undergo them, but also when patients perceive that they do not have 
a choice to refuse such a procedure, or when they are threatened with any 
                               
1572 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 
108; see also Jareborg, N, Allmän kriminalrätt, p. 286. 
1573 See e.g. ECtHR, Shtukaturov v. Russia, application number 44009/05, Judgment of 27 
March 2008, para. 109. 
1574 SOU 2004:112 pp. 452 and 728–733. 
1575 SOU 1988:7 pp. 105–106; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 110. 
1576 SOU 1988:7 pp. 105–106; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 110. 
1577 The question relates to task I.5 of the thesis as to examining the legal relevance of refusal 
or absence of consent to capacity assessment procedures. It is also relevant for task I.3 about 
the arising of the obligation to assess capacity in somatic care. 
1578 SOU 2015:80 pp. 124–127. 
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sanctions if they do refuse. The explicit consent to undergo capacity 
assessment of patients with various levels of mental capacity is unlikely to be 
seen as being forced (except for the reasons mentioned earlier). However, the 
situations when patients have not been asked whether they wish to undergo 
capacity assessment may be seen as being potentially problematic. On the one 
hand, absence of objection may mean that there is a tacit consent (the oral or 
written form of valid consent to medical procedures is not formally 
required).1579 On the other hand, it may signify that a patient is unaware of the 
available possibility to refuse intervention. It is not possible to conclude 
whether the situation where a patient was not asked concerning capacity 
assessment, but nevertheless where the procedure took place, should be 
considered as being forced or voluntary. To make grounded conclusions the 
factual circumstances must be investigated in more detail in each case, 
particularly as to how the information about the capacity assessment was 
perceived by the patient in the context.1580 I shall return to the discussion on 
the issue in section 6.6.1.  

6.3.6 Significant invasion of personal integrity 
In section 6.3.4 it was indicated that gathering information about a patient 
during capacity assessment should be treated as an interference with personal 
integrity. The Swedish constitution only provides protection to personal 
integrity under specific circumstances. In this section the requirements laid 
down in Chapter 2 Article 6 para. 2 IoG are analysed. 

The text of the discussed provision reads thus: 

In addition to what is laid down in paragraph one, everyone shall be protected 
in their relations with the public institutions against significant invasions of 
their personal privacy [integrity], if these occur without their consent and 
involve the surveillance or monitoring of the individual’s personal 
circumstances.1581 

The literal interpretation of the provision indicates that the protection granted 
in para. 2 does not attempt to substitute, but rather strengthen the one 
enshrined in para. 1.1582 In case of doubt whether to apply the standard 
enshrined in Chapter 2 Article 6 para. 1 or in para. 2, the provisions with 

                               
1579 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
321 ff. 
1580 See JO 6442-2014 beslut den 30 juni 2016; see also JK 2418-16-41 beslut den 16 december 
2016. 
1581 Riksdag Administration, The Constitution of Sweden. The Fundamental Laws and the 
Riksdag Act, Riksdagen 2016, p. 67. 
1582 This conclusion is in line with the legislative history of the provision, mentioned in section 
6.3.3; namely, that protection of bodily integrity only did not cover all the spheres of private 
life and needed to be stronger. SOU 2008:3 p. 97; SOU 2008:125 pp. 469 ff. 
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stronger protection of the fundamental freedoms and rights shall prevail. The 
text also indicates that not all personal integrity interventions are prohibited, 
but only those considered as being significant. The privacy intervention shall 
qualify as being significant if it were to be (a) provided without consent; (b) 
considered to be either surveillance or systematic monitoring of personal 
circumstances; and (c) had reached a degree of intensity for qualifying as that 
of being significant.1583 

Notably, para. 1 and para. 2 use a different terminology for qualifying 
criteria; namely, forced and without consent. In the previous section it was 
shown that forced intervention includes interventions where consent was 
received under the threat of sanctions or where a person did not know about 
the possibility open to them to refuse. In these examples, consent was 
obtained, but was invalid, and intervention was considered to be forced. The 
difference in terminology of para. 1 and para. 2 of the Article calls to study 
and clarify whether it intends to convey different meanings. In other words, 
we are interested in whether para. 2 requires “real” voluntary consent or only 
any expressed consent, and if the competence to consent is a relevant factor.  

The preparatory works to the constitution indicate that a consent is 
considered to be valid if it were to be provided after receiving information; is 
voluntary, is expressed in an unambiguous manner, and is in respect of a 
specific situation.1584 Secret invasions into personal integrity are clearly 
prohibited.1585 Interestingly, the issue that decision-making competence may 
be relevant for validity of consent was noted in the preparatory works. Yet the 
Government, and thereby Parliament, did not come to the conclusion that 
reduced decision-making ability signifies an inability to provide a valid 
consent.1586 

The issue of validity of consent to an invasion into personal integrity was 
also interpreted in the case law of authorities. Similar to the preparatory works, 
the JO emphasises that the consent to intrusion into private life must be real 
and shall not be carried out under hints or threats that refusal will bring about 
some negative consequences to a person.1587 By real consent the Ombudsman 
particularly means that necessary information is provided.1588 
                               
1583 In 2014 a special investigation also considered the right to personal integrity enshrined in 
para. 2 needs protection in relations between private parties. Dir. 2014:65. 
1584 In the preparatory works expressed as “[…] frivillig, särskild och otvetydig viljeyttring 
godtar behandlingen efter att ha informerats om denna.” Prop. 2009/10:80 p. 178. 
1585 Prop. 2009/10:80 p. 179, SOU 2008:3 p. 13. 
1586 It was only noted that in designing new legislation it was desirable to consider the various 
decision-making skills of persons. Prop. 2009/10:80 p. 179. 
1587 JO 6514-2009, 6515-2009 and 6516-2009 beslut den 15 december 2010; see also JO 741-
2016 beslut den 9 juni 2017. 
1588 JO 6514-2009, 6515-2009 and 6516-2009 beslut den 15 december 2010. In one of the 
decisions, the Parliamentary Ombudsman considered a situation where social workers went to 
the apartment of a woman without prior notice to check if she had lawfully received benefits 
living as a single woman. When the woman opened the door, the social workers saw a man who 
was there and asked them questions to ascertain whether they were in fact living together. These 
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Therefore the requirements of Chapter 2 Article 6 para. 2 IoG is understood 
not only as an expressed consent, but as an informed and voluntary and 
explicitly made choice concerning a specific situation. Thus the requirement 
for consent under Chapter 2 Article 6 para. 2 IoG is more far-reaching than a 
prohibition on forced interventions. However, the requirement in para. 2 
protects only against significant infringements.1589 

In addition to the criteria of consent to receive constitutional protection 
against a significant interference in personal integrity, the interference must 
involve surveillance or the systematic monitoring of personal circumstances. 
To interpret the meaning of these criteria it is essential to note that access to 
public documents for all citizens is an important part of Swedish legal and 
cultural tradition.1590 In setting up the right to personal integrity, the legislator 
did not intend these criteria to be interpreted restrictively. The terms 
surveillance and systematic monitoring were chosen to separate them from 
other spheres that needed protection.1591 The terms surveillance and systematic 
monitoring were neither defined in the preparatory works, nor in the case law 
and doctrine, but seem to have a rather broad meaning. It is unanimously 
accepted that the practice of authorities concerning the collection of data for 
making decisions in an individual case can be regarded either as surveillance 
or systematic monitoring; it also does not matter whether such surveillance 
and systematic monitoring are the aim or the result.1592 It cannot be said that 
the legislator had capacity assessments in mind while designing the norms of 
the IoG. However, the analysis of the legal sources points out that the 
collection of data about a patient is not excluded from the scope of Chapter 2 

                               
questions were considered by the woman as an intrusion into her personal integrity, and resulted 
in a complaint to the JO. Despite the discussion about the application of the IoG, the 
Parliamentary Ombudsman did not make an explicit statement whether consent had a real 
meaning in this case. However, the actions of authorities were considered unlawful and it was 
pointed out that such interventions were only permitted in emergencies. JO 6798-2012 beslut 
den 18 juni 2014; see also Klamberg, M, Magnusson Sjöberg, C, and Öman, S, Skydd av 
personlig integritet och informationsfrihet, pp. 144–146; Chamberlain, J, Skadestånd vid 
felaktig behandling av personuppgifter, p. 212. 
1589 The requirements for information disclosure are not clear in both of the standards. As to 
forced intervention, it was discussed that the situations where consent was not asked but the 
person did not object, may be seen as a grey zone in the interpretation of Chapter 2 Article 6 
para. 1 IoG. With respect to paragraph 2, such interference into personal integrity obviously 
does not satisfy the requirements of explicit consent in a specific situation. Prop. 2009/10:80 p. 
180. 
1590 Prop. 2009/10:80 p. 180; Klamberg, M, Magnusson Sjöberg, C, and Öman, S, Skydd av 
personlig integritet och informationsfrihet, p, 145; Österdahl, I, Transparency versus Secrecy 
in an International Context: A Swedish Dilemma, p. 78; Lind, A-S, Sweden: Free Press as a 
First Fundamental Right, pp. 151 ff. 
1591 Prop. 2009/10:80 pp. 179–180. 
1592 Prop. 2009/10:80 pp. 180–181; JO 6514-2009, 6515-2009 and 6516-2009 beslut den 15 
december 2010; Bull, T, and Sterzel, F, Regeringsformen: en kommentar, p. 72; Klamberg, M, 
Magnusson Sjöberg, C, and Öman, S, Skydd av personlig integritet och informationsfrihet, p. 
153; see also SOU 2016:41 p. 41. 
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Article 6 para. 2 IoG. Protection of personal integrity in healthcare is as 
important as that in other spheres.1593  

Lastly, the term significant invasion into personal integrity in itself may 
impose certain requirements concerning the quality of interference. The 
preparatory works explain that for the qualifying of an invasion to be 
significant, the extent, the character, and the purpose of such an invasion into 
personal integrity should be considered.1594 Notably, the wording significant 
invasion received criticism by various consultative bodies (remissinstanser) 
for being too vague but the Government and Parliament decided to keep the 
notion in the text.1595 The examples suggested in the preparatory works do not 
shed much light on what significant invasion really means, especially because 
perception of the significance of a particular invasion differs from one person 
to another. As for capacity assessments, these, as indicated in the previous 
chapters, concerns mental health, including various intimate and less intimate 
questions. For some of us talking about our relatives, reasons behind 
decisions, or perception of death and dying is unproblematic, whereas for 
others these are very intimate and private questions that are not to be shared 
with the authorities, healthcare staff or other strangers. Therefore it is possible 
to conclude that a capacity assessment should be viewed as a significant 
invasion.1596 

This discussion indicates that Chapter 2 Article 6 IoG sets certain down 
requirements for capacity assessment procedures through two mechanisms: 
protection of the right to bodily integrity and personal integrity. In section 
6.3.4 I argued that the procedure of capacity assessment that requires the 
active participation of a patient should be treated as that of bodily 
interventions. Access to information relevant for capacity assessment, or 
results of the procedure, should be foremost regarded as an invasion of 
personal integrity. The protection in both of the cases is granted against 
situations where a patient refuses capacity assessment or when consent is 
received by the use of physical or psychological coercion,1597 or is the result of 
an absence of understanding due to the actions or inactions of public 
authorities about the available possibility of refusing such procedures. Stricter 
requirements are set by Chapter 2 Article 6 para. 2 of the IoG; namely, the 

                               
1593 See prop. 2017/18:171 p. 81, where it is indirectly acknowledged that the collection of the 
data concerning health by authorities involves surveillance or systematic monitoring. See also 
HFD 2017 ref. 67 (though in the decision the references to IoG are not given directly).  
1594 Prop. 2009/10:80 p. 184. In inquiry report 2016:41 it is stressed that healthcare information 
is extremely sensitive and needs stronger protection. SOU 2016:41, pp. 76 and 246; see also 
Vårdanalys, Integritet i hälso- och sjukvården ur ett patient och medborgarperspektiv, Rapport 
2014:2 2014, p. 26. 
1595 Prop. 2009/10:80 pp. 182–183; see also Förvaltningsrätten i Stockholm dom den 29 januari 
2018 mål nr. 6895-16. 
1596 Note also that SOU 2008:125 p. 472 names information about a patient’s health in a journal 
as being an invasion of privacy that should receive protection of the IoG. 
1597 In particular, if a patient is threatened with some sanctions or negative consequences. 
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presence of explicit, concrete, voluntary and informed consent. Importantly, 
the level of mental competency so far has not been considered to be a factor 
invalidating consent.1598 Constitutional protection in the cases indicated above 
does not mean that capacity assessment or access to data about it shall never 
be provided without consent. However, as explained in section 6.3.2 it means 
that the right should be limited only under five specific conditions. These are: 
1. the limitations must be prescribed by the act adopted by Parliament;  
2. the limitation shall have a purpose acceptable in a democratic society;  
3. they must be confined to what is necessary for the purpose mentioned 
above;  
4. the limitations imposed by the law must not constitute a threat to the 
formation of free opinion;  
5. the limitation of the right cannot be based on political, religious, cultural or 
other similar opinions.  

However, valid consent to capacity assessment procedures does not relieve 
those who exercise public powers from other requirements of the Constitution. 
Some of these requirements will be studied in the next section. 

6.3.7 Beyond fundamental rights and freedoms: principles of 
administrative law 
In sections 6.3.2 through to 6.3.6 I have analysed whether capacity 
assessments receive protection enshrined in Chapter 2 Article 6 para. 1 and 2 
IoG. The conclusions in these sections were that Chapter 2 Article 6 IoG may 
be applicable in cases where the procedure of assessment was forced, or the 
results of assessments were used without consent. However, if patients 
provide concrete, voluntary and informed consent to capacity assessment 
procedures Chapter 2 Article 6 IoG does not apply. Even in the cases of 
absence of force or consent to usage of the data, other public law provisions 
and principles still regulate the capacity assessment process. Within the 
Swedish legal system some of the legal principles for the exercise of public 
powers are rooted in the constitution and are relevant for capacity assessment 
procedures.1599 In this section I study the meaning of the principles of legality, 

                               
1598 Cf. section 4.7 where I problematise that in England consent to capacity assessment can 
create a vicious circle within domestic law which needs to question how, when, and who may 
assess capacity assessment in order to consent to capacity assessment. In Chapter 3 it was also 
shown that invalidation of a decision will raise concerns from the UN human rights perspective. 
See also Mattsson, T, Patient Safety at Odds with Patient Privacy? The Case of National and 
Regional Quality Registries for Incapacitated Elderly in Sweden, Lex Medicinae Special Issue, 
IV EAHL Conference 2014, pp. 77–78. 
1599 Marcusson, L, Förvaltningen i konstitutionen, pp. 211 ff.; Lind, A-S, Några reflektioner 
kring samspelet mellan konstitutionell rätt och förvaltningsrätt, pp. 221 ff. 
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objectiveness, and proportionality as an important rule of conduct for those 
who exercise public powers.1600  

According to Swedish legal scholars the equal worth of all people and the 
recognition of the people as the main source of power are at the roots of the 
principle of legality.1601 The legality principle is expressed at the very 
beginning of the IoG (Chapter 1 Article 1 para. 3) by the declaration that “all 
public power is exercised under the law”; other expressions of the principle 
can also be found in Chapter 8 concerning the legislative powers, and Chapter 
2 Article 20 IoG concerning limitations of rights.1602 The principle can be 
described as the need in support of law for making any decisions that involve 
the exercise of public powers.1603 For this study it is also important to explain 
that the principle of legality is meant to set the boundaries between the 
interpretation and application of the laws by the authorities on the one hand, 
and the legislative functions on the other.1604 Support of law here means that it 
is not only an act of Parliament, but also ordinances from the Government or 
other acts made in accordance with the powers delegated.1605 The principle of 
legality is closely connected to the need of foreseeability of the legislation and 
an absence of arbitrariness on the part of those who exercise public powers, 

                               
1600 It is not possible to discuss all the principles of the functioning of public law in the section, 
and this is not the intention of this chapter. I have decided to focus exclusively on these 
principles in this section because the Government has specifically chosen this trio as grounds 
for good administration. However, it is important to clarify from the outset that these three 
principles are not the only ones that should govern the exercise of public powers. In section 
6.1.2 the treaty conformity interpretation was described, which is now sometimes considered 
to be a part of the tendency of the Europeanisation of Swedish law. The equality principle, for 
instance, also has roots in the Swedish constitution, and will be considered in this chapter. The 
list can be continued. Förvaltningslag (2017:900) [Administrative Act (2017:900)] Sections 5–
8; SOU 2010:29 p. 141; prop. 2016/17:180 p. 7; Marcusson, L, Principer inom den offentliga 
rätten, p. 13; Åhman, K, Normprövning: domstols kontroll av svensk lags förenlighet med 
regeringsformen och europarätten 2000-2010, p. 18; Kindström Dahlin, M, Psykiatrirätt: 
intressen, rättigheter & principer, p. 53; Lind, A-S, Några reflektioner kring samspelet mellan 
konstitutionell rätt och förvaltningsrätt, pp. 223 ff.; Lind, A-S, Folkrätten i den svenska 
konstitutionen, p. 163; Nilsson, A K, Enforcing Environmental Responsibilities: A Comparative 
Study of Environmental Administrative Law, pp. 71–74. 
1601 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 54. Sterzel, F, 
Legalitetsprincipen, p. 75; Bull, T, and Sterzel, F, Regeringsformen: en kommentar, pp. 47 ff.; 
Peczenik, A, Vad är rätt?: om demokrati, rättssäkerhet, etik och juridisk argumentation, pp. 
145–148; Peczenik, A, Lagstiftningen, domstolarna, rättsmedvetandet och rättsvetenskapen, 
pp. 21–23; Peczenik, A, Civil olydnad i en demokratisk rättsstat, p. 135. 
1602 See also Chapter 2 Articles 9 and 10 IoG. 
1603 See also prop. 2016/17:180 pp. 57–58; SOU 2010:29 pp. 142–145; see also HFD 2014 ref. 
57; HFD 2014 ref. 37. 
1604 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 56; Bull, T, 
Objektivitetsprincipen, p. 104. 
1605 RÅ 2005 ref. 50, JO 3236-2006 beslut den 19 september 2007. Sterzel, F, 
Legalitetsprincipen, pp. 73–74; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & 
principer, p. 54. The laws obviously have the highest place in the hierarchy of the sources, and 
the acts of lower force must not contradict them. See section 6.1.2. 
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which are also the requirements of human rights law.1606 The principle of 
legality cannot be fully substituted with the patient’s consent to certain actions 
of authorities: even if there is consent, support of the law should still exist.1607 
For us it means that in order to provide consensual capacity assessment the 
powers of healthcare personnel to assess must be foreseeable from the legal 
order.1608 

The objectivity principle is expressed in Chapter 1 Article 9 IoG, and 
imposes the obligation to treat everyone alike before the law (allas likhet inför 
lagen), to act impartially (opartiskhet), and to pursue objectiveness 
(saklighet).1609 The elements of the principle of objectivity will be explained 
one after another.  

The formula of treating everyone alike enshrines the duty to treat every 
person as being equally valuable, irrespective of sex, disability, religious or 
other beliefs, to make decisions on objective grounds and impartially, rather 
than expressing subjective feelings about any particular situation.1610 Similar 
to international human rights law, the requirement for treating everyone 
equally before the law does not signify that providing support, reasonable 
accommodation or other means to promote substantive equality are 
prohibited. However, advantageous or disadvantageous treatment shall have 
support in law (this principle may be described as that of impartiality).1611  

Impartiality implies making the distinction between relevant and irrelevant 
facts (for example, political opinion can be seen as being irrelevant for making 
healthcare decisions).1612 Bull explains that the requirements for objectiveness 
and impartiality should be viewed accordingly as subjective/internal and 
objective/external sides of the exercise of powers that are closely 
interconnected.1613 For example, if a judge makes a decision in a case 
                               
1606 Bull, T, Mötes- och demonstrationsfriheten: en statsrättslig studie av mötes- och 
demonstrationsfrihetens innehåll och gränser i Sverige, Tyskland och USA, p. 418; Peczenik, 
A, Lagstiftningen, domstolarna, rättsmedvetandet och rättsvetenskapen, pp. 21–23; Peczenik, 
A, Civil olydnad i en demokratisk rättsstat, p. 135; Zetterström, S, and Lind, A-S, Offentlig rätt, 
p. 28. See also sections 3.2.3 and 3.5.2.3. 
1607 Strömberg, H, and Lundell, B, Allmän förvaltningsrätt, p. 64; see also HFD 2017 ref. 67. 
1608 The JO in the case practice of 1977–1978, considered a situation where a doctor decided to 
assess the capacity of a man with dementia, due to worries about the man’s ability to provide 
valid testament. The JO criticised the physician’s actions, since the legal order did not endow 
doctors with the power to assess capacity in such matters. JO beslut 31 mars 1977. 
1609 The translation here is not exact as there is no known analogue in English. The official 
translation uses the word objectivity for saklighet instead of objectiveness. I chose to use the 
word objectiveness so as to highlight the distinction between objectiveness (saklighet) and the 
principle of objectivity (objektivitetsprincipen). Riksdag Administration, The Constitution of 
Sweden. The Fundamental Laws and the Riksdag Act, Riksdagen 2016, p. 67. The principle is 
also laid down in Section 5.3 Förvaltningslag (2017:900) [Administrative Act (2017:900)]; see 
also SOU 2010:29 pp. 149–150. 
1610 Prop. 1975/76:209 pp. 37 and 98–99; Zetterström, S, and Lind, A-S, Offentlig rätt, pp. 28–
29. 
1611 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 58. 
1612 Ibid, 59; SOU 2010:29 p. 151. 
1613 Bull, T, Objektivitetsprincipen, pp. 102–104. 
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concerning her son, a lack of objectiveness may typically be assumed. The 
objectiveness, according to Bull, has more to do with the belief of how the 
decision-maker will act in a specific situation, rather than about actual actions. 
The author also explains that subjectivism in decision-making may occur even 
in those situations where the parties are not in close relationship.1614  

For the topic under the current discussion the principle of objectivity means 
that patients should not be deemed to be incapable of making healthcare 
decisions due to the subjective attitudes of healthcare staff.1615 The boundaries 
between relevant and irrelevant factors for initiating the capacity assessment 
or deciding on the absence of mental capacity must be made explicit and have 
a legal basis.1616 It also imposes certain requirements as to the interests of 
capacity assessors: they must not have an interest in the result of a capacity 
assessment.  

The principle of proportionality with respect to the exercise of public 
powers in general is not explicitly laid down in the Constitution.1617 The 
proportionality principle is intended to describe whether the means that were 
adopted in a specific case were necessary for achieving the aims by the legal 
system and other interests at stake.1618 Similar to the practice developed by 
international human rights treaty bodies, it is understood that proportionality 
implies trying the least invasive measure in the first place, assessing whether 
such a measure can be suitable, and the balance between the positive versus 
the negative effects for an individual.1619 Section 5.3 Administrative Act also 
establishes that authorities may not intervene unless their interference can lead 
to the intended results.1620 The proportionality principle is relevant for the 
question of when to assess capacity. It requires questioning whether 
interference with a capacity assessment may lead to the intended results (such 
                               
1614 Ibid, pp. 103–104; see also HFD 2015 ref. 51 where quite similar reasoning was applied 
with respect to withdrawal of the licence of a wedding officiant due to his being a board member 
of a company specialising in providing services related to marriage procedures (and Bull was 
one of the judges of the Supreme Administrative Court in the case). 
1615 Kindström Dahlin suggests that impartiality in healthcare treatment is expressed through 
the principle of providing treatment in accordance with science and proven experience. I shall 
discuss the application of the categories of science and proven experience in Section 6.6.2. 
Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 168. 
1616 Ibid, p. 62. See analysis about the problems related to legal relevancy in capacity assessment 
procedures in Chapter 2, especially sections 2.3 and 2.4.  
1617 Note that the principle of proportionality in Chapter 2 Article 21 IoG expressed only with 
respect to fundamental rights and freedoms enshrined in Chapter 2 IoG. The principle has been 
recently codified in section 5.3 Administrative Act. See also SOU 2010:29 p. 171; HFD 2016 
ref. 60; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 62; Bull, T, 
Rättighetsskyddet i Högsta förvaltningsdomstolen, p. 217. 
1618 SOU 2007:22 p. 449; Helmius, I, Proportionalitetsprincipen, pp. 134 ff.; Kindström Dahlin, 
M, Psykiatrirätt: intressen, rättigheter & principer, p. 63. 
1619 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, pp. 64–65; Helmius, 
I, Proportionalitetsprincipen, p. 134. 
1620 See also earlier practice in HFD 2016 ref. 44 and criticism of the provisions in Council on 
Legislation opinion Lagrådet, En modern och rättssäker förvaltning – ny förvaltningslag 2017, 
p. 6. 
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as saving life or the protection of health).1621 The principle is also relevant with 
respect to how capacity assessments are factually provided in a concrete case, 
and the possible consequences of capacity assessments (for instance, if the 
invalidity of decision is a disproportional response to the situation).  

To summarise, in section 6.3.7 I have assumed that the procedure for 
consensual capacity assessments must be based on principles of legality, 
objectivity and proportionality. It means that the powers to assess capacity 
must be foreseeable from the legal order, and applied when it is reasonably 
necessary for the specific situation. The results of assessments must be based 
on objective knowledge, rather than on the subjective attitudes of healthcare 
staff. The principles also mean that the grounds for the differentiation between 
patients who have the legal capacity to decide on medical treatment and those 
who do not shall have a clear legal basis. This foundation will be the basis for 
further discussion about consent to – or refusal of – medical intervention, 
conducted in the following sections. After introducing the foundations of 
public law, we will now turn to more specific requirements of valid consent 
or refusal laid down by Swedish medical law.  

6.4 Competent consent to – or refusal of – treatment  
6.4.1 On the aims of the section 
One of the tasks of this dissertation is to analyse whether capacity assessment 
is a relevant threshold for decisions about general and emergency somatic care 
in Sweden (task I.1). In this section the general requirements for competent 
consent to – or refusal of – medical interventions will be analysed. The 
requirements are applicable with respect to somatic interventions. Exceptions 
from these general requirements are analysed in section 6.5, and are applicable 
with respect to compulsory psychiatric interventions. The reasoning 
concerning how the line between somatic and other treatments is drawn (task 
I.2), is summarised in section 6.5.5. 

In section 6.4.2 the aim and the principles of the Health and Medical 
Service Act (Hälso- och sjukvårdslag (2017:30), hereinafter referred to as the 
HSL) is introduced. In section 6.4.3 through to 6.4.4 the elements of valid 
consent or refusal in Swedish law are analysed. In section 6.4.4 I specifically 
explain whether the decisions of patients who have reduced decision-making 
abilities should be deemed to be valid.  

                               
1621 The problems with achieving these goals through the procedure of capacity assessment 
were studied in sections 3.3.4, 3.5.2.4 and 3.8.2. 
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6.4.2 Framework principles of Swedish healthcare under the 
Health and Medical Service Act 
The explicit statutory requirement for obtaining consent to medical 
interventions was first laid down in the Patient Act that came into force in 
2015. However, the duty to obtain consent existed even before the Patient Act 
explicitly named it: the obligation to obtain consent to treatment can be seen 
in the HSL as a consistent part of the Act’s aims.1622 The HSL is one of the 
major frameworks acts in healthcare. Since many of the provisions of the 
Patient Act are built upon the HSL’s principles, these principles need to be 
studied before we can turn our attention to the provisions of the Patient Act 
on valid consent. In the inquiry in this section, we are interested to find out 
whether HSL principles provide a legal basis for invalidation of the will of 
mentally incompetent patients. 

The obligations enshrined in the HSL are directed first and foremost to 
healthcare providers (who may be county councils and municipalities that are 
often healthcare providers); the legislator did not attempt to provide justiciable 
rights to patients.1623 

The HSL has been described as goal legislation or a framework type of act 
(ramlag).1624 Framework type of acts often include abstract goal-oriented 
rules, though they may set more concrete and detailed rules.1625 Filling the 
content for achieving the goals is often an assignment for healthcare providers, 
or even the courts.1626 In the HSL the goal of healthcare is good health (god 
hälsa) and care with equal opportunities for the population as a whole (vård 
på lika villkor för hela befolkningen).1627 The meaning of this rather abstract 

                               
1622 The original HSL (1982:763) came into force on 1 January 1983. Since then the act has 
been amended dozens of times. In 2017 a new HSL (2017:30) basically duplicating the majority 
of provisions of the old HSL (1982:763) was adopted and entered into force. The reason for 
adopting new HSL was that the old act was complicated to use due to a number of 
subparagraphs and sections with the same title. Therefore it was decided to put the same content 
(with minor exceptions) in the chapters and sections that are more accessible for persons and 
authorities. Prop. 2016/17:43 p. 1. 
1623 Prop. 1981/82:97 pp. 1 and 8; Axelsson, E, Patientsäkerhet och kvalitetssäkring i svensk 
hälso- och sjukvård: En medicinrättslig studie, p. 89; Sandén, U, Sekretess och tystnadsplikt 
inom offentlig och privat hälso- och sjukvård: ett skydd för patientens personliga integritet, p. 
221; see also Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig 
studie, p. 115. 
1624 Prop. 1981/82:97 p. 16; prop. 2016/17:43 p. 7; Rynning, E, Samtycke till medicinsk vård 
och behandling. En rättsvetenskaplig studie, pp. 115–116; Axelsson, E, Patientsäkerhet och 
kvalitetssäkring i svensk hälso- och sjukvård: En medicinrättslig studie, p. 68. 
1625 SOU 1983:39 pp. 73–74; Sterzel, F, Ramlagar – nytt och gammalt, p. 227; Enequist, A L 
E, From Abstract Goals to Concrete Rules: Regulating Nursing Home Care in Sweden and the 
Netherlands, p. 21; Hollander, A, Rättighetslag i teori och praxis: en studie av lagstiftning inom 
social- och handikappområdet, pp. 21–22. 
1626 See e.g. Axelsson, E, Hälso- och sjukvård, p. 147. 
1627 It is clarified in the preparatory works that the formulation of good health and care with 
equal opportunities as a goal means that this is a rather desirable state of affairs. Hälso- och 



 471

goal is specified in more detail with a set of requirements and ethical 
principles, fundamental for healthcare (discussed further). These ethical 
principles are human dignity (människovärdesprincipen), care needs and 
solidarity (behovs- och solidaritetsprincipen), respect for self-determination 
and integrity (självbestämmande och integritet) and cost efficiency 
(kostnadseffektivitet).1628 The principle of human dignity involves a non-
discrimination requirement;1629 the principle means that while fulfilling an 
obligation all members of society shall be treated with equal worth, 
disregarding their mental or physical capabilities, ethnicity, citizenship, and 
so on. In the preparatory works, the principle of human dignity is expressed 
similarly: it is not that certain qualities of the patient are to be respected, but 
respect of the person as a whole.1630 The principle of care needs and solidarity 
means that the healthcare services shall be provided with an equal basis to care 
on the territory of Sweden and providing care to those who need it the most in 
the first place.1631 The principles of human dignity in conjunction with care 
needs and the principle of solidarity, according to the Government, form 
together the basis for prioritisation in healthcare.1632 

Respect for the patient’s self-determination and integrity is of the utmost 
importance for the current discussion. In the governmental bill self-
determination was seen as a principle of healthcare. Respect for the patient’s 
self-determination is also an obligation that the healthcare providers should 
fulfil, according to Chapter 5 Section 1 HSL. In the preparatory works to the 
act it was proposed to lay down principles of care needs and human dignity, 
and it was explained that respect for self-determination means that healthcare, 
as far as possible, should be provided in consultation with patients, with 
patients receiving information about their health and proposed medical 
treatment.1633 This interpretation derives from the statutory provisions 
previously laid down in the HSL that have now been transformed into the 
Patient Act (which came into force in 2015). In the preparatory works it is also 
stressed that respect for self-determination shall not be forced from the state’s 
side; if a patient would like to act as a physician or there is somebody else to 
recommend, this would not be regarded as being a problem.1634 The principle 
of self-determination is closely connected and may conflict with the principle 

                               
sjukvårdslag (2017:30) [Health and Medical Service Act (2017:30)] Chapter 3 Section 1 para. 
1; prop. 1981/82:97 p. 26. 
1628 I shall not discuss the principle of cost efficiency in detail in the text. The basic idea of the 
principle is that there should be reasonable relationships between the amount of resources spent 
on healthcare and improvement of health or quality of life. Hälso- och sjukvårdslag (2017:30) 
[Health and Medical Service Act (2017:30)] Chapter 4 Section 1; prop. 1996/97:60 p. 21.  
1629 See also section 6.7.1. 
1630 Prop. 1996/97:60 p. 20. 
1631 Prop. 1996/97:60 p. 20. 
1632 Prop. 1996/97:60 p. 21. 
1633 Prop. 1996/97:60 p. 22. 
1634 Prop. 1996/97:60 p. 23. 
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of care needs and solidarity. Conflicts between these principles are related to 
a variety of perceptions, both from healthcare providers and patients (such as 
unawareness about the seriousness of healthcare problems, or seeing a need to 
intervene when it is not perceived to be the case by healthcare personnel).1635 
On the one hand, the demands of patients to provide care that is not in 
accordance with science and proven experience, as one of the expressions of 
the care need principle, cannot as a general rule be satisfied.1636 On the other 
hand, despite the presence of the needs in treatment determined by medical 
personnel, a patient can decide not to follow advice from doctors. The 
preparatory works to the HSL are silent about the exact situations where 
patients’ wishes should not be respected. This issue will be discussed further 
in the light of the requirements of the Patient Act. At this stage it is important 
to note that neither the statutory law nor the preparatory works and known 
case practice consider that in somatic care the care needs may mean imposing 
necessary treatment. The care needs in this sense should not prevail over the 
principle of respect for self-determination. 

As mentioned previously, the aim of good health and care with equal 
opportunities for the population as a whole is specified with a set of 
requirements for these services. According to Chapter 5 Section 1 HSL, 
healthcare services should be:  

of good quality, correspond to good hygienic standards, and meet the patient’s 
need in security of healthcare treatment, 

easily accessible; 
founded on the principles of self-determination and integrity and fulfil the 

patient's need for continuity and safety of healthcare.1637 

                               
1635 Prop. 1996/97:60 p. 23. 
1636 See prop. 2013/14:106 p. 72, see also JO 1976/77:1 p. 194. Kindström Dahlin emphasises 
that the notion of health is wider than needs in treating a disorder or injury. As far as I 
understand the author’s idea, the care needs should be viewed more widely than medical needs 
in providing specific treatment. A somewhat similar idea was expressed by Rynning in relation 
to the concept of science and proven experience. Rynning discussed whether the concept of 
science and proven experience should be viewed more broadly than from the medico-technical 
standpoint. The NBHW regulation and general advice about life-saving treatment can also 
confirm the idea about the broader scope of the concept discussed above. On the decision to 
withdraw futile life-saving treatment, the NBHW states that such a decision should be made in 
consultation with the patient, and should show consideration and respect for the patient, which 
is perfectly reasonable. Socialstyrelsens föreskrifter och allmänna råd SOSFS 2011:7 Chapter 
3 Section 1; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 133; 
Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 137. 
Concerning the question of when treatment not in accordance with science and proven 
experience can be tolerated, see Wahlberg, L, and Sahlin, N-E, Om icke vedertagna 
behandlingsmetoder och kravet på vetenskap och beprövad erfarenhet, pp. 47–49 and 54 ff.; 
Axelsson, E, Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård: En 
medicinrättslig studie, pp. 230–233 and 237–241. 
1637 Hälso- och sjukvårdslag (2017:30) [Health and Medical Service Act (2017:30)] Chapter 5 
Section 1. 
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The first two requirements of good care may be seen as representing two 
components of the right to health: quality and accessibility.1638 These 
requirements are obviously related to the organisational structure of the 
healthcare system and staff of a specific unit, as well as to the procedures that 
are carried out there for everyone who needs them. These depend not primarily 
on the will of the patient, but rather on the needs of the patient and population 
as a whole. The preparatory works underline that the need in continuity of 
healthcare is related to the organisational structure of the healthcare system 
(team, department, and so on), but shall not be seen as being specific measures 
imposed upon a patient.1639  

The discussion in this section indicates that none of the requirements 
(including good health and care with equal opportunities for the population as 
a whole) requires the compulsion of patients to care. Provisions authorising 
involuntary medical interventions cannot be found in the HSL.1640 The current 
foundation of the act is voluntary healthcare. Though the obligations to obtain 
consent were not explicitly stated in the act, the obligation derived from the 
aim of healthcare and the principle of respect for self-determination and 
integrity. 

6.4.3 The elements of valid decision 
The Patient Act came into force in 2015 and laid down for the first time the 
explicit statutory duty to obtain the patient’s consent. However, as mentioned 
in the previous section, the requirement for providing a valid consent or 
refusal derived from previously laid down obligations.1641 In 2015 the 
requirement for valid consent was formulated in Chapter 4 Section 2 of the 
Patient Act, as follows: 

Health and medical care must not be provided without a patient’s consent if 
other does not follow from this or another act. Before consent is obtained, a 
patient shall receive information pursuant to Chapter 3 of the Act. Unless 

                               
1638 UN CESCR, General Comment No. 14 Article 12 The Right to the Highest Attainable 
Standard of Health, E/C.12/2000/4, 11 August 2000, para. 12. 
1639 The issues of safety and continuity of healthcare were introduced due to the so-called 
National plan for development in care and treatment of the elderly, where the Government 
considered the need for treatment of persons with diminished decision-making abilities due to 
senile dementia. However, the motivation for the aforementioned principle of good care under 
the HSL was not the compulsory treatment of anyone, but the building of responsibilities and 
creating an environment with a safety team. The initiatives concerning treatment of persons 
with dementia did not become legislation after the discussion, and are still in the process of 
investigation. Prop. 2005/06:115 pp. 47 and 61. 
1640 The only time the HSL refers to the notion of forced intervention is when it sets 
organisational structure for psychiatric clinics. Hälso- och sjukvårdslag (2017:30) [Health and 
Medical Service Act (2017:30)] Chapter 4 Section 3. 
1641 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
173–174. 
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otherwise is specified by law, a patient may consent in writing, orally or by 
other means that express consents to the care measure.1642 

The cited provisions of the Patient Act is interesting, for several reasons. 
Firstly, contrary to the Russian system, but similar to English law, any form 
of consent – written, verbal, implied (silent) – is considered lawful.1643 
Secondly, the construction of the norm accentuates the attention on consent, 
but not on refusal. The focus of the act on consent can be explained by the fact 
that the provision of the Patient Act establishes obligations on the part of 
healthcare staff but not on the rights of patients; violation of obligations of 
healthcare professionals may be a ground for their responsibility. The 
formulation, however, does not mean that refusal is irrelevant. I shall return 
to the issue of refusal later in this section. Thirdly, the way the provision 
concerning consent is formulated puts the obligation to disclose information 
about a medical procedure under the spotlight. However, the text of the act 
does not explicitly recognise that absence of information necessarily 
invalidates consent, but in the preparatory works the Government stated that 
consent should be seen to be invalid if no necessary and prior information 
about a medical procedure has been received.1644 From the formulation of the 
Patient Act it is possible to assume that disclosure of information is a 
necessary element for validity. The statute and the preparatory works, 
however, are silent as to whether comprehension of the disclosed information 
is a required condition for validity of consent.1645  

In Swedish medical law, the discussion about the elements of valid consent 
can be regarded as being connected to the criminal law requirements and 
definition of consent found there.1646 The reason for this is that the actions of 
medical practitioners performing medical interventions may be deemed, in 
particular, as representing physical abuse (misshandel), unlawful coercion 
(olaga tvång), or causing another's death (vållande till annans död).1647 The 
Penal Code may exempt from responsibility these types of conducts, inter 

                               
1642 Patientlag (2014:821) [Patient Act (2014:821)] Chapter 4 Section 2; SOU 2013:2 p. 176. 
1643 Other acts may require a special form of consent or refusal, e.g. Lag (1995:831) Om 
transplantation m.m. [Transplantation Act (1995:831)] Section 6.5. 
1644 Prop. 2013/14:106 p. 119; see also Garland, J, On Science, Law, and Medicine: The Case 
of Gender-“normalizing” Interventions on Children Who Are Diagnosed as Different in Sex 
Development, p. 301; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 168. The requirements for information disclosure are discussed in 
section 6.4.4. 
1645 Prop. 2013/14:106 pp. 48 and 52–57, SOU 2013:2 pp. 165 and 167–169. 
1646 See e.g. Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig 
studie, p. 168. 
1647 Prop. 1993/94:130 p. 40; NJA 1990 p. 442; Kindström Dahlin, M, Psykiatrirätt: intressen, 
rättigheter & principer, p. 137; Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, 
p. 289; Asp, Ulväng and Jareborg clarify that if the treatment is provided in accordance with 
science and proven experience, it is more a question of unlawful coercion than physical abuse. 
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alia, if a prior consent was obtained.1648 Since the elements of consent 
(especially competence) are not clearly established in law, Swedish scholars 
attempted to interpret the meaning of the elements through the criminal law 
notion of consent as a circumstance of freedom from responsibility.1649 In my 
view, the usage of criteria for valid consent from criminal law in a healthcare 
context may be problematic in several ways. First of all, the criteria defined 
in criminal law establish the situation where a healthcare professional may be 
freed from responsibility, but not the obligations that healthcare personnel 
have. Legislation regulating relations in healthcare may also establish stricter 
requirements for valid consent. Secondly, the requirement for a valid consent 
is not the only circumstance allowing exemption from criminal responsibility; 
the Penal Code contains other provisions that allow exemption. The standard 
adopted in healthcare legislation is not bound by the interpretation of the 
standard for valid consent that exists in criminal law; it may also be lower. As 
it stands, the existing norms do not explicitly set a standard for valid 
competent consent. 

To summarise, in this section the requirements of a valid consent under the 
Swedish law have been presented. The analysis in this section concentrates 
around consent in the Patient Act (previously HSL), since no legislative 

                               
1648 The official translation of Chapter 24 Section 7 of the Penal Code contains the following 
formulation: “An act committed by a person with the consent of some other person towards 
whom it is directed constitutes a crime only if the act, having regard to the injury, violation or 
danger which it involved, its purpose, and other circumstances, is indefensible”. 
Justitiedepartementet, The Swedish Penal Code, Regeringen 2016, p. 113. 
1649 In the Swedish definition of consent in criminal law, the following criteria are closely 
related to the mental capacity of a patient: having insights about the relevant circumstances; 
having an ability to understand the content of consent; providing consent that has a real 
meaning. These criteria derive from the preparatory works and case law, and are accepted by 
many legal scholars, but are not explicitly laid down in the statutory law. Having insights into 
relevant circumstances is seen mostly as the case that consent cannot be free if incorrect 
information about it was disclosed, rather than having some sort of mental ability to have 
insights. Prop. 1993/94:130 p. 39; NJA 2014 p. 176; NJA 2013 p. 397; Hovrätten för Västra 
Sverige dom den 27 september 2016 mål nr. B 1355-16; Rynning, E, Samtycke till medicinsk 
vård och behandling. En rättsvetenskaplig studie, p. 168; Asp, P, Ulväng, M, and Jareborg, N, 
Kriminalrättens grunder, pp. 251–252; Jareborg, N, Allmän kriminalrätt, pp. 283–284. 
In the preparatory works and doctrine it is stated that decision-making competence in criminal 
law is not the same as the civil law notion of rättslig handlingsförmåga or 
rättshandlingsförmåga, nor is it some permanent quality. Decision-making capacity to 
understand is not solely dependent on age, mental capacity or other disability; it varies from 
one individual to another. In inquiry report 1988:7 on exemption from responsibility, it is also 
noted that the consent of a person who is actually unable to provide it is of legal relevance, 
though this is not a guarantee of exemption from legal responsibility. Mental capacity is also 
seen in criminal law to be a quality that is dependent on the complexity of any decision: the 
more complex a decision, the more this quality is required. SOU 1988:7 pp. 105–106; see also 
NJA 2014 p. 176. Wegerstad clarifies that in the case law of the courts in criminal cases, the 
elements of valid consent are not separated from one another. Wegerstad, L, Befriar leken från 
ansvar? Om BDSM, samtycke och social adekvans, p. 243. I have not found any relevant cases 
discussing the criteria for incapacity in a healthcare context or how decision-making capacity 
may influence the validity of decisions.  
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requirements for refusal have been set so far, which is important for their 
further discussion. Swedish law is explicit in that consent to medical treatment 
should be informed and within the meaning that there is an obligation on a 
healthcare provider to disclose information prior to obtaining consent. 
However, other requirements for consent are unclear. Traditionally, 
requirements for consent have been seen as deriving from criminal law. But 
in this section I have argued that the usage of a criminal law requirement for 
consent in relations in healthcare is problematic. The criminal law standard 
has not been designed for regulating medical intervention; the criminal law 
standard might not coincide with the requirements of (public) law for consent 
to medical interventions. In the next sections, “the medical law” standard, 
namely, the requirements deriving from healthcare legislation about consent 
to – or refusal of – medical treatment will be analysed.  

6.4.4 Information disclosure prior to consent or refusal 
Chapter 4 Section 2 Patient Act and Chapter 6 Section 6 Patient Safety Act 
require that a patient receives information about proposed medical treatment. 
The information should be received prior to obtaining consent. The 
requirements for information disclosure are specified in Chapter 3 of the 
Patient Act (previously, these requirements were laid down in the HSL).1650 
According to Chapter 3 Sections 1 and 2 Patient Act, healthcare practitioners 
are obliged to disclose the following information: 

Information about patient’s medical conditions; 
Existing methods for diagnostics, care and treatment; 
Availability of aids for persons with disabilities;  
The time when receiving care can be expected; 
The expected course of care or treatment; 
The essential risks for complications and side-effects; 
Aftercare; 
Methods of preventing a disorder or injury; 
Possibilities for choosing treatment options, having a permanent doctor, 

and publicly funded healthcare provider; 
Possibilities for receiving a new assessment of medical needs and a new 

contract with a healthcare provider; 
Healthcare guarantee; 
Possibilities for receiving care in another EU state or Switzerland.1651 

                               
1650 Chapter 6 Section 6 Patient Safety Act also enshrines the obligation to provide information 
in accordance with the Patient Act. The reference to the obligation of information disclosure in 
this document emphasises that disclosing information is a part of providing healthcare services 
of good quality.  
1651 Patientlag (2014:821) [Patient Act (2014:821)] Chapter 3 Sections 1 and 2. Note also that 
Chapter 3 Section 3 obliges healthcare personnel to provide even more information to a patient 
who receives care on the basis of the EU agreements. 
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The preparatory works also add that information must be accurate and based 
on science.1652 The list relating to the information that the medical practitioners 
need to disclose is extensive. The practice of the supervisory bodies and the 
doctrine provide many clarifications as to the mentioned requirement for 
disclosure.1653 In the preparatory works to the HSL that used to contain the 
obligations to disclose some of the mentioned information, it was emphasised 
that there was no intention to set a “check-list” and that such list could never 
be viewed as being complete. The reason for this is that patients have different 
needs in the information.1654 A routine check-list approach should be rejected 
as Chapter 3 Section 6 Patient Act demands the information to be adjusted to 
the needs (such as maturity or language background) of those receiving it.1655 
The adjustments should be tailored to suit the individual needs of the 
patient.1656 In the preparatory works to other pieces of legislation that 
contained similar obligations before the Patient Act came into force, the 
Government suggested that in order to provide such tailored-made 
information medical staff must actively try putting themselves in the patient’s 
position. In accordance with Chapter 3 Section 7 Patient Act, those who 
provide information have to ensure that a patient, as far as possible, can 
understand the information. Information should also be provided in a way that 
shows respect for the patient, while at the same time being comprehensible.1657 
The NBHW has also issued guidelines to assist healthcare staff in supporting 
patients. It has suggested providing written information (which is also 
required by Chapter 3 Section 7 Patient Act), pictures, using gestures and 
interpreters, to have a conversation sufficiently in advance, and to disclose 
information to patients in the most comfortable place for them; at home, for 
instance.1658 

Though the obligation to disclose information is expressed in the statutory 
text, it may be questionable as to how much detail there shall be and to what 
extent disclosure of information in broad terms can be accepted. Garland 
points out that the oral disclosure of information provides no real proof of 

                               
1652 Prop. 2013/14:106 p. 48. 
1653 In her doctoral thesis, Rynning discusses interpretations of various components of informed 
consent previously laid down in the HSL in the practice of various authorities and courts. 
Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 201 
ff. 
1654 Prop. 1998/99:4 p. 24. 
1655 See also prop. 1998/99:4 p. 24 
1656 Prop. 2013/14:106 p. 118. 
1657 Prop. 1998/99:4 p. 49. 
1658 Socialstyrelsen, Din skyldighet att informera och göra patienten delaktig. Handbok för 
vårdgivare, chefer och personal, Socialstyrelsen.se 2015, pp. 19–20 and 25 ff. Some county 
councils develop their own guidance concerning the best way to present information to a 
patient. See e.g. Västra Götalandregionen, Förstå mig rätt, Vgregion.se 2018. See also 
Vårdanalys, Lag utan genomslag. Utvärdering av Patientlagen 2014–2017, Rapport 2017:2, 
Vardanalys.se 2017, pp. 55–58. 
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what information was in fact provided.1659 This regulation is thus problematic, 
since there is no possibility available for a retrospective understanding of the 
accuracy of the provided information, and how broadly it was disclosed. 
Addressing the issue of disclosure, Sandén refers to a case of the Medical 
Responsibility Board where a woman reported receiving information about 
abortion that was not accurate. The following information about abortion was 
provided: a patient needed to take a pill and then go home, and come back two 
days after the first pill to take another pill; after the second the patient would 
start to bleed and could go back home. To the woman’s surprise and shock 
when she went to another hospital where the abortion should have been 
performed, she was told that the proposed procedure was far more complicated 
and painful, and that she would literally have to give birth to the foetus after 
taking a pill (which may last from one to three days). The Medical 
Responsibility Board did not find the information deficient.1660 Sandén 
comments that the legislation was not clear about the precise facts that must 
be provided to the patient.1661 The most detailed study of the practice of the 
authorities and the courts on information disclosure was provided by Rynning 
in her doctoral thesis, where she studied the case law of authorities until 1 July 
1994. Rynning, however, does not totally conclude that providing information 
in broad terms will always satisfy the requirements of Swedish legislation at 
the time (it cannot be seen that the standard of disclosure has been changed). 
As far as I understand the conclusions of the author, the acceptance of 
disclosure in broad terms depends on the individual needs of specific patients 
and on reasonable attempts to understand those needs by healthcare 
personnel.1662 

Additionally, the Patient Act allows for the disclosing of information to 
persons who are close to a patient, if it cannot be provided to the patient herself 
or himself.1663 According to the preparatory works, the information should be 
disclosed unless it is unsuitable or a patient resists in the providing of such 
information.1664 Both Rynning and Sandén discuss the notion that information 

                               
1659 Garland, J, On Science, Law, and Medicine: The Case of Gender-“normalizing” 
Interventions on Children Who Are Diagnosed as Different in Sex Development, p. 314. 
1660 HSAN 34/05 in Sandén, U, Sekretess och tystnadsplikt inom offentlig och privat hälso- och 
sjukvård: ett skydd för patientens personliga integritet, p. 224. 
1661 Sandén, U, Sekretess och tystnadsplikt inom offentlig och privat hälso- och sjukvård: ett 
skydd för patientens personliga integritet, p. 224. 
1662 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
197 ff.; prop. 1998/99:4 pp. 23–25; see also Vårdanalys, Lag utan genomslag. Utvärdering av 
Patientlagen 2014–2017, Rapport 2017:2, Vardanalys.se 2017, pp. 55 f. 
1663 Patientlag (2014:821) [Patient Act (2014:821)] Chapter 3 Section 4. The same norm is 
enshrined in Chapter 6 Section 6 Patient Safety Act. The term “close ones” was discussed in 
the case law of the Supreme Administrative Court. The Court noted that the circle of “close 
ones” encompasses not only family members, but also persons living together or even very 
close friends. Who the close ones are should be determined on a case by case basis. RÅ 2009 
ref. 17. 
1664 Prop. 2013/14:106 p. 54. 
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cannot be provided when it is not possible to contact a patient at all (for 
example, due to unconsciousness, confusion, or severe pain), or even when a 
patient can be contacted, but due to the state of health, problems may be 
encountered in comprehending information.1665 However, the correct 
identification of close ones may be problematic, and the fact that relatives or 
spouses are treated as close ones does not guarantee good communication and 
the possibility of providing support. Asking the patient the question of who 
should be provided with such information seems to be of great importance.1666 

Disclosure of information may be limited at the patient’s request (Chapter 
3 Section 6 para. 2 Patient Act). The freedom to refuse receiving information 
should be considered as a possibility for the individualisation of access to 
information depending on the specific wishes of the patient.1667 Rynning 
clarifies the position that the norms concerning not disclosing information at 
the patient’s request should be seen restrictively: a patient must understand 
the available possibility for receiving information, but still be able to refuse 
it.1668  

According to preparatory works, the relationship between consent and 
information disclosure should be seen as follows: if information necessary for 
making a decision was not provided, consent should be regarded as being 
invalid.1669 The preparatory works, however, do not clarify the position as to 
what the information actually is that is necessary for making a decision, nor 
is this notion possible to identify from the relevant medical knowledge.1670 As 
discussed in Chapter 2, the needs of each patient regarding information are 
different. It is impossible to predict which factor will be decisive for an 
individual. The Swedish standard of disclosure – providing individualised 
information for each patient – seems to emphasise this. The clarifications of 
the preparatory works to the Patient Act are also interesting in light of the 
possibility open to the patient to refuse to receive medical information. Neither 
the Patient Act nor the known practice of authorities submits that consent to – 

                               
1665 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 
259; Sandén, U, Sekretess och tystnadsplikt inom offentlig och privat hälso- och sjukvård: ett 
skydd för patientens personliga integritet, p. 272. 
1666 The Patient Data Act (2008:355) (as well as the Freedom of the Press Act (1949:105) and 
Public Access to Information and Secrecy Act (2009:400) with respect to public healthcare 
providers), EU law concerning data protection and the ECHR establish important principles 
when information can be disclosed to a third party, including relatives. The general rule is that 
information can be disclosed if explicit consent was provided. 
1667 Prop. 2013/14:106 p. 53. 
1668 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 
267. 
1669 Prop. 2013/14:106 p. 119; see also Garland, J, On Science, Law, and Medicine: The Case 
of Gender-“normalizing” Interventions on Children Who Are Diagnosed as Different in Sex 
Development, p. 301; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, p. 168. 
1670 Cf. Axelsson, E, Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård: En 
medicinrättslig studie, p. 121. 
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or refusal of – a medical procedure should be seen to be invalid due to a refusal 
to receive information. Rynning also discusses whether providing authority to 
a physician should not be considered to be unlawful, but measures of 
precaution are necessary to determine if this was the true intention of the 
patient.1671 It appears that in the Swedish legal system disclosure of 
information is seen as an obligation on the part of healthcare staff that can be 
waived on demand by the patient.  

The discussion in this section highlights the Patient Act’s emphasis on the 
obligation of healthcare staff regarding disclosure of information. However, 
the act makes no reference as to what information is necessary to understand, 
and at what level, in order for the patient to provide a valid consent. Receiving 
information is not seen as an obligation on the part of the patient and refusing 
information in general, or partially, does not invalidate the patient’s consent. 

6.4.5 Decisions of patients with reduced decision-making 
competence 

6.4.5.1 On the structure and tasks of the section 
In section 6.4.5 the consequences of invalidity of consent to – or refusal of – 
treatment due to reduced decision-making skills are analysed. Since Swedish 
law is not entirely clear about the relevance of competence for valid consent 
to – or refusal of – treatment, in this section the consequences of decisions 
made by the mentally incompetent person are analysed and systematised. The 
following situations are addressed:  
emergency treatment (section 6.4.5.2),  
treatment when patients with reduced mental abilities consent (section 
6.4.5.3),  
situations when a mentally incompetent patient refuses treatment(section 
6.4.5.4), 
situations where neither consent, nor refusal of the mentally incompetent 
patient exist (section 6.4.5.5). 

6.4.5.2 Emergency treatment 
In section 6.4.5.1 the rules applicable for treatment in emergencies in 
accordance with the Patient Act and the Penal Code are analysed. 

Chapter 4 Section 4 Patient Act reads: 

The patient should receive the healthcare needed to eliminate any danger that 
is acute and seriously threatens the patient’s life or health, if his or her will 
cannot be investigated because of unconsciousness or for other reasons. 

                               
1671 These measures, in particular, include written or explicit oral forms of consent. Rynning, 
E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 330. 
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I shall hereinafter refer to the situation described in the quotation as an 
emergency treatment. The preparatory works exemplify some of the requisites 
of Chapter 4 Section 4. For instance, an inability to express will was illustrated 
as that of a situation where a patient was near to collapsing into 
unconsciousness; was in shock and unable to communicate with anyone; was 
under the very strong influence of drugs or even permanently lacked the ability 
to make decisions due to his or her state of health. 1672 The preparatory works, 
therefore, provide not only examples of mental disorders, but also situations 
where somatic health and mental health are interrelated. In the preparatory 
works, providing treatment in accordance with Chapter 4 Section 4 Patient 
Act is seen rather as being a temporary measure of last resort, when there are 
no other available possibilities for making the wishes of the patient known 
under the given circumstances.1673 The definition of emergency treatment 
resembles, to a large extent, the discussion concerning hypothetical consent 
(see section 6.3.4). The construction of the rule makes it possible to conclude 
that there is a presumption of a (hypothetical) consent to emergency somatic 
medical treatment. Importantly, permissibility of emergency treatment is 
clearly dependent on the patient’s will, rather than on the rationality of making 
decisions.  

One of the important questions is whether all the factual actions, such as a 
patient’s suicide attempt prior to being admitted to a hospital, should signal a 
refusal of treatment. Rynning considers that providing acute treatment to those 
who have attempted suicide may be permissible as emergency treatment in 
cases where it is impossible to communicate with a particular patient. The 
author submits that a suicide attempt should not be interpreted as that of a 
refusal of medical treatment, since such an attempt may be driven by other 
reasons – for instance, to draw attention to existing problems (a cry for help). 
However, Rynning is clear that if the patient explicitly rejects treatment, it 
cannot be imposed.1674 Clarifying and understanding patient’s wishes demands 
time and contact. It is truly problematic to understand and interpret the wishes 
correctly in an emergency. Due to this, it seems that the refusal of treatment 
in an acute state might be considered as being a will to refuse treatment 
reluctantly in practice. In section 3.4.2 I pointed out that UN treaty bodies 
emphasise the importance of the investigation of the true wishes and 
preferences of the person, as well as an absence of undue influence before 
making decisions that can lead to death. The possible development of the 
Swedish practice would likely be regarded as being compliant with the 
mentioned human rights law standards.  

                               
1672 Prop. 2013/14:106 p. 60. 
1673 Prop. 2013/14:106 pp. 60–61. 
1674 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, pp. 
381–382. 
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The rules of the Patient Act on emergency treatment can be regarded as that 
of a novelty of the Swedish legislation. Yet certain rules concerning 
emergency situations have been in use before the adoption of the Patient Act. 
Chapter 24 Section 4 Penal Code exempts from criminal responsibility when 
there is an emergency. For the purposes of this thesis, we are interested in 
whether the criminal law provisions on emergency differ from the 
requirements established in the Patient Act and allow for interventions against 
the wishes of the patient. In criminal law the emergency is described as an 
acute and temporary situation where there is a conflict between two protected 
interests, and in order to avoid danger to one of those protected interests, harm 
to the other needs to be inflicted.1675 The balancing derives from Chapter 2 
Article 21 IoG that for our case calls to understand whether medical 
interventions have a purpose acceptable in a democratic society and are 
confined to what is necessary for the purpose mentioned (see section 6.3.2).1676 
The protected interests that may result in the emergency situation according 
to the text of the Penal Code include danger to life or health that are common 
in a healthcare context. In order to avoid criminal responsibility, the protected 
interest must significantly outweigh the other value that is breached by the 
actions performed in the emergency.1677 In the context of the present topic we 
see two protected interests: life – or health – of a patient on the one hand, and 
the patient’s self-determination, on the other.1678 We previously saw that 
according to the Patient Act, treatment may be allowed if a patient’s will to 
refuse it are unknown. Does the criminal law emergency rule allow for 
providing necessary interventions against a will that is known? The criminal 
law doctrine or case practice does not provide a unanimous answer on whether 
the rules of Chapter 24 Section 4 Penal Code are applicable for these cases; it 
is clear only that the rules were not originally meant to be applicable within 
the healthcare sector.1679 It is usually discussed that if the rules are in fact 
applicable, the interest in self-determination of mentally capable patients shall 
outweigh the interests of saving life or preserving health.1680 In the doctrine it 
is, however, considered that in cases where a person is unable to decide, 

                               
1675 Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, pp. 241 f.; Jareborg, N, 
Allmän kriminalrätt, p. 263. 
1676 See Sahlin, J, Om nödrätt i hälso- och sjukvården. Några anteckningar om juridiken på ett 
etiskt område, p. 611. 
1677 Prop. 1993/94:130 pp. 35 and 70; Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens 
grunder, p. 245; Sahlin, J, Om nödrätt i hälso- och sjukvården. Några anteckningar om 
juridiken på ett etiskt område, p. 601. 
1678 Note also that in healthcare the balance of interests is not necessarily as black and white as 
described. Medical procedures are usually connected with risk to life and health. 
1679 See e.g. Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, p. 292; Rynning, E, 
Rätt till liv och rätt att dö, p. 102; Rynning, E, Samtycke till medicinsk vård och behandling. 
En rättsvetenskaplig studie, p. 374; 
1680 Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, p. 292; Rynning, E, Rätt till 
liv och rätt att dö, pp. 100–101; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, pp. 374–376. 
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providing emergency intervention against the person’s will may lead to 
exemption from criminal responsibility.1681 None of the sources mentions the 
exact criteria on how to determine whether a person has been mentally 
incapable of making healthcare decisions.1682 It is important to highlight that 
the mentioned view was expressed before the adoption of the Patient Act and 
ratification of the CRPD by Sweden. The fact that certain actions might not 
lead to criminal responsibility does not mean that such actions are lawful. The 
Patient Act is a special act in healthcare that regulates rules of lawful conduct 
– the obligations of healthcare personnel. The Patient Act does not regulate 
providing treatment against the wishes of the person when the wishes to refuse 
treatment were communicated clearly. Rethinking the statements from 
doctrine about different rules for mentally incompetent patients seems also to 
be required in light of treaty conformity interpretation. As shown in Chapter 
3 after adoption of the CRPD it is emphasised that providing treatment must 
be based on the principle of self-determination and non-discrimination of 
persons with various levels of decision-making ability. The UN system calls 
for putting more effort into investigating the wishes of patients, rather than on 
assessing their mental abilities. This also includes emergency situations. The 
UN treaties also do not prohibit providing emergency treatment to patients, if 
such treatment is administered in a non-discriminatory manner. It seems that 
somatic emergency treatment against the expressed and clear wishes of the 
patient may not be permitted.  

To summarise, in this section I have analysed the rules applicable for 
treatment in situations of emergency in Swedish law. Under the Patient Act 
treatment can be allowed only in cases where the hypothetical consent to 
medical intervention can be assumed (the will to reject treatment is not stated 
or shown). The relevance of capacity assessments in situations of treatment 
rejection is not specified by the legislator. The provisions of the Penal Code 
were not designed with situations in mind for providing forced treatment. It is 
not clear whether the provisions of the Penal Code are applicable in cases of 
emergency treatment, and whether they provide broader possibilities to treat 
patients compared with the Patient Act. This means that it is currently unclear 
whether treatment in emergency situations of persons who reject it would not 
be viewed as a crime requiring punishment under the Penal Code. In the 
section it was deliberated that the provisions of the Penal Code might be 
narrower after adoption of the Patient Act and ratification of the CRPD. I also 
                               
1681 Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, p. 292; Rynning, E, Rätt till 
liv och rätt att dö, pp. 100–101; Rynning, E, Samtycke till medicinsk vård och behandling. En 
rättsvetenskaplig studie, pp. 378–379. 
1682 Rynning names the ability to understand the consequences of the information and to 
assimilate sufficient information. However, in section 2.2.3, it was shown that the verb ‘to 
understand’ may have a number of different meanings. The same can be said about assimilation 
of information. Taking into account the public law principle of objectivity, it may be 
problematic to apply these requirements in practice in a coherent manner. Rynning, E, Rätt till 
liv och rätt att dö, p. 101.  
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argued that the treaty conformity interpretation does not necessarily allow 
forced treatments to take place.  

6.4.5.3 Treatment of mentally incompetent patients when they consent 
to it 
In this section I shall analyse what the legal consequences are in cases where 
mentally incompetent patients consent to medical interventions. This question 
is highly relevant in cases where treatment is medically necessary, but where 
a person is unable to foresee the consequences of the decision, or the content 
of consent. 

Preparatory works to the Patient Act provide some insights as to how the 
act should be interpreted in cases where a patient is not competent to decide. 
In the inquiry report to the Patient Act it was suggested that treatment of 
patients unable to consent should be provided based on an assessment of the 
patient’s best interests.1683 In the government bill, this proposition was 
rejected; subsequently, the Patient Act did not contain provisions about 
treatment in the patient’s best interests. In the bill the Government emphasised 
the complexity of the issue, and decided to leave the question about possible 
regulation until the results of a special investigation became available.1684 The 
Patient Act therefore does not regulate how the validity of the patient’s 
decisions are affected by the patient’s mental competence. It does not draw 
any distinction between a consent obtained by a mentally competent or a 
mentally incompetent adult.1685  

Is the consent of persons with reduced decision-making abilities valid? The 
treaty conformity principle can assist in answering this. As was shown in 
sections 3.4.1 and 3.6.5 the human rights standards require focusing on 
providing support and reasonable accommodation to patients in exercising 
their capacity. In section 3.2.2 it was explained that the obligations deriving 
from the CRPD called for investigating what the patient’s wishes and 
preferences were. To explain what it means in practice it may be easier to start 
with the example of temporary confusion (for example, due to drugs, shock, 
pain, unusually low or high glucose levels). In situations where a patient 
experiences difficulties in making non-urgent healthcare decisions the 
administering of a medical procedure may be stretched in time to ensure that 
the patient is in the best position to decide in accordance with their own wishes 
and preferences. The issue is not principally different from that of patients 
who are considered to have long-term decision-making difficulties; the 
obligation of healthcare staff is to investigate what the wishes and preferences 

                               
1683 SOU 2013:2 pp. 13–14. 
1684 In the preparatory works to the Penal Code, it is stated that doctors are not responsible for 
providing treatment if a patient does not resist it and the intervention is in accordance with 
science and proven experience. Prop. 2013/14:106 p. 61. Inquiry report 2015:80 is currently 
addressing the issue, it will be discussed further in section 6.8. 
1685 Prop. 1993/94:130 p. 40. 
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are. If the wish is indeed to undergo treatment, in my view, treatment based 
on the wishes and preferences of the patient whose decision-making abilities 
do not reach a certain threshold, is lawful. Reluctance to provide treatment 
that corresponds to the patient’s wishes and preferences would then be 
considered to be a denial of access to healthcare on the grounds of mental 
disability. Such actions are considered to be discriminatory in human rights 
law. Moreover, the Discrimination Act (see section 6.7.3) and Chapter 5 
Section 1 HSL both declare that healthcare should be easily accessible to all. 
Denial of treatment breaches the obligation of providing good health and care 
with equal opportunities for the population as a whole, which is a cornerstone 
of Swedish healthcare. It is, accordingly, of the utmost importance that 
healthcare providers make all necessary efforts to investigate the wishes and 
preferences of a particular person in order to fulfil the obligation of providing 
an accessible environment and support and to reasonably accommodate the 
expression of the person’s wishes.  

To summarise, Swedish regulations on the treatment of mentally incapable 
patients when they consent to it are unclear. I have argued that silence on the 
part of national sources should be interpreted in a treaty-conformity manner. 
By this I mean that the decisions of mentally incompetent persons, given in 
accordance with their wishes and preferences, should remain valid. Treatment 
in the situation of consent should be still provided. 

6.4.5.4 Refusal of treatment of mentally incompetent patients 
In section 6.4.3 it was explained that Chapter 4 Section 2 Patient Act sets out 
certain requirements for consent, but not for refusal of medical interventions. 
In this section, the legal consequences of refusal medical treatment by a 
patient with reduced decision-making abilities are analysed.  

The focus on the obligation of the healthcare practitioner rather than on the 
rights of patients may explain why the Patient Act does not refer to refusal of 
treatment. In Swedish medical law the duty of care for adult patients who 
refuse treatment is not stated in the legislation.1686 In section 6.3.5 it was 

                               
1686 It may be disputed whether this duty derives from the provisions of the criminal law. In 
Swedish criminal law it is considered that some persons have a responsibility to act in cases 
where there is a danger to life or health (garantställning) and the person concerned is in a special 
position that assumes responsibility for such actions. In particular, parents of a young child have 
a duty to ensure that the child receives care in cases of serious injury. Similar practice is also 
developed in tort law, meaning that the owner is responsible to act in order to minimise or avoid 
damages. However, to the best of my knowledge, the Swedish Supreme Court or the preparatory 
works do not acknowledge that healthcare personnel in somatic care have a duty to protect an 
adult patient’s life or health in cases where the patient refuses treatment. The known case 
practice usually concerns situations where there is the one clear interest of a third party; for 
instance, a child is interested in receiving treatment. Those situations where the actions of a 
guarantor may damage one or other protected interest may be sufficiently different. In cases 
where a patient refuses treatment, there is not only an interest in protecting life and health, but 
in providing treatment there may also be harm to health, or a fatal outcome. Providing treatment 
is, of course, also a significant interference into the right to privacy. NJA 2013 p. 588; NJA 
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indicated that for the IoG, an intervention on a person who consented to it, but 
has reduced decision-making abilities, should not be considered as being 
forced. However, intervention provided on the basis of consent on behalf of a 
patient by an administrator is that of forced intervention if the patient objects 
to it. This reasoning in the IoG seems to point out that in constitutional law 
the intentions of an adult patient, whether competent or not, is of importance. 
If treatment is provided in the case of a refusal by a patient with various 
decision-making abilities, such intervention is seen to be forced under the 
constitution. Thus a medical intervention on a patient (whether with the 
required level of mental capacity or without it) who refuses the treatment, can 
be imposed only in accordance with an act of Parliament specifically 
authorising intervention (see section 6.3.2).  

Currently law does not allow for providing somatic treatment contrary to 
the patient’s wishes.1687 As discussed previously, treatment may be qualified 
in emergency cases; however, not knowing and being unable to understand a 
patient’s wishes to refuse treatment are the qualifying characteristics for 
authorisation of emergency treatment. Therefore, when an adult patient 
explicitly refuses treatment, providing treatment would breach the 
requirements of Chapter 2 Article 6 IoG. It is not possible to state that a 
general duty of care exists, except for emergency situations. 

6.4.5.5 Treatment when neither consent nor refusal is possible to obtain 
In healthcare, the situation where a patient neither consents nor refuses 
treatment seems to be rather common. For instance, it may concern patients 
with various disorders of consciousness, advanced stages of dementia, other 
types of severe brain damage, or even some of the learning disabilities. The 
Patient Act does not regulate how to deal with situations where no decision 
has been expressed. If a patient does not object, and has not been lured into 
treatment, then such intervention is unlikely to be regarded as being forced 
within the meaning of Chapter 2 Article 6 IoG.1688 In section 6.4.5.3 I also 
mentioned that it is rather unlikely that the actions of medical personnel in 
providing non-emergency care would be considered to be a criminal offence 
if the patient concerned did not object to medical treatment and the treatment 
was in accordance with science and proven experience.1689 However, would it 
be lawful to provide treatment in a situation where a patient does not express 
                               
1987 p. 222; NJA 1973 p. 141; Svea hovrätt dom den 27 mars 2015 mål nr. B 4641-14; Svea 
hovrätt dom den 11 april 2013 mål nr. B 10810-11; SOU 2011:16 p. 26.  
1687 Similar conclusions were made by the IVO. Inspektionen för vård och omsorg, Rapport 
Skapa trygghet utan tvång om tillsynsinsats vid verksamheter där personer med nedsatt 
beslutsförmåga bor eller vistas (Regeringsuppdrag S2013/4269/SAM, S2013/9047/SAM, 
delvis) 2015 p. 11; see also SOU 2013:2 pp. 13–14; prop. 2013/14:106 p. 61 and section 6.4.5.3 
concerning the reasons why the Patient Act does not contain the available possibility of treating 
patients in their best interests. 
1688 See section 6.3.4. 
1689 See supra note 1684. 



 487

consent or refusal? The answer to this requires identifying two competing 
principles. On the one hand, the actions of physicians must be based on the 
principle of legality: there should be support within the legal order for 
healthcare practitioners’ exercise of power.1690 On the other hand, the treaty 
conformity principle urges Swedish healthcare to investigate the wishes and 
preferences of patients, including those that cannot express themselves 
clearly. International human rights law allows treatment to be provided in 
accordance with the best interpretation of the wishes and preferences of the 
patient. The requirements of international human rights law cannot be 
interpreted as being that treatment should always be provided. In accordance 
with the CRPD intervention may be necessary only if the best interpretation 
of the patient’s wishes indicates that the proposed treatment is the treatment 
that the patient would have wanted to receive if in a position to personally 
decide.1691 In my view the convention conformity interpretation offers the 
possibility for physicians to provide treatment in accordance with science and 
proven experience if, and only if, the best interpretation of wishes is that the 
patient would have wanted to receive medical treatment.1692 Medical 
intervention in accordance with this reasoning may be unproblematic for some 
patients who cannot communicate and do not resist treatment.1693 However, in 
other cases, where physical resistance occurs, medical intervention is at least 
legally challenging. In accordance with Chapter 4 Section 2 para. 2 of the 
Patient Act, a patient may withdraw consent at any point in time.1694 If the best 
                               
1690 See section 6.3.6. 
1691 For example, patients who have always told their friends and relatives that life, even in a 
vegetative state, is worth living, and that every second of life is worth fighting for, might choose 
to have treatment that is likely to prolong their lives even when they are unable to communicate 
such wishes. Of course, this cannot be seen as a guarantee that a specific patient under specific 
circumstances would choose exactly the same treatment. The obligation that is entrusted in 
accordance with international law is to make all efforts to investigate the will of the person and 
to provide the best possible interpretation of the patient’s wishes. It is not the obligation to 
guarantee what that will was. See sections 3.2.2.2, 3.4.1.4, 3.8.1, and 3.8.4. 
1692 Treaty-conform interpretation can only be used in cases when it does not contradict the 
domestic law. Chapter 4 Section 2 Patient Act demands obtaining patient’s consent before 
providing treatment. As explained in Section 6.4.3 any form of consent (including implied) is 
valid. In my view, if the interpretation of patient will be to receive treatment, it may be viewed 
as implied consent. 
1693 See also the IVO conclusion that providing treatment may be allowed in situations where 
explicit consent is not possible to achieve due to decision-making difficulties in Inspektionen 
för vård och omsorg, Rapport Skapa trygghet utan tvång om tillsynsinsats vid verksamheter där 
personer med nedsatt beslutsförmåga bor eller vistas (Regeringsuppdrag S2013/4269/SAM, 
S2013/9047/SAM, delvis) 2015 p. 12. 
1694 In the bill to the Patient Act, the Government considered that not every reluctance to accept 
treatment should be interpreted as a decision to refuse treatment. Chapter 3 Section 7 Patient 
Act assigns that healthcare staff are responsible for ensuring that the patient has understood the 
information correctly, and that the information is provided in written form if necessary. The 
Government in the preparatory works has not clarified, however, what should be done when a 
patient does not understand the information. Physical resistance to treatment on the part of the 
patient will necessitate the application of force by medical staff. For such actions an act of 
Parliament is required. Prop. 2013/14:106 p. 77; see also section 6.3.4. 
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interpretation of the patient’s wishes and preferences indicates that he or she 
would like to have treatment but the patient physically resists it, such 
resistance may be interpreted as being a factual refusal. Providing treatment 
in such circumstances would be problematic.  

The Council on Legislation expressed the view that providing care to 
patients in advanced stages of dementia might be able to qualify as being 
socially adequate and be exempt from criminal responsibility.1695 The Council 
on Legislation considered that the application of force with respect to patients 
with dementia should be regulated by an act of Parliament in accordance with 
Chapter 2 Article 6 IoG only when the issue concerned a monopoly of the 
state on the use of force. It was not considered that the state had the monopoly 
to treat persons with dementia. According to the Council on Legislation, the 
use of force with respect to those people in private hospitals without making 
a formal decision was something that was generally allowed to everybody and 
was a socially adequate norm of behaviour. As there is no issue of monopoly 
to the exercise of powers, according to this agency, there is no need for 
legislative regulation of the issue.1696 Kindström Dahlin criticises the Council 
on Legislation views. She notes that the reasoning of the Council on 
Legislation leads one to conclude that restraining a person with belts at home 
or forcing him or her into certain actions should be considered lawful, which 
is rather absurd.1697 I agree with Kindström Dahlin, and consider that only the 
state has the right to apply such force. Sweden has also ratified the CRPD that 
does not allow providing forced medical intervention on the basis of disability, 
or reduced decision-making skills as one of its manifestations. The 
interpretation of Swedish law in light of the treaty conformity principle would 
mean that the application of force on the basis of disability shall not be 
permitted in somatic care. Kindström Dahlin also points out that it is a problem 
for medical personnel to be left in situations without clear guidance from the 
legislator as to what should be done in situations where patients cannot make 
any decisions.1698 I agree with the conclusion that guidance for healthcare 
practitioners is needed and the issues are very complex to regulate. However, 
as expressed earlier, the treaty-conform interpretation does not call for 
providing treatment in all cases, but to start with an investigation of the wishes 
and preferences of the patient.1699 If patients cannot make any decisions at all 

                               
1695 In the theory of Swedish criminal law, socially adequate describes unwritten rules that 
exempt a person from criminal responsibility for actions considered otherwise to be penalised. 
Jareborg, N, Allmän kriminalrätt, p. 290; see also Svensson, E, Social adekvans i 
straffrättsdogmatiken, pp. 399–400. 
1696 Lagrådet, God vård och omsorg om personer med demenssjukdom samt regler för skydd 
och rättssäkerhet 2012 p. 5. 
1697 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, pp. 162 and 167. 
1698 Ibid, pp. 160–161. 
1699 Some county councils attempt to implement a so-called human rights-based approach, 
including “zero vision” for the application of force in healthcare, including psychiatric care. 
Västra Götalandregionen, Nollvision för användning av tvångsåtgärder, Vgregion.se 2018. 
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and it is assumed that the wishes in a specific case are to receive treatment but 
the patient physically resists it, due assessment of the actions and wishes 
should be gone into again. Reassessment may indicate, in particular, that a 
patient is reluctant to use certain methods of treatment (for example, pills may 
be more preferable than injections, or that a patient does not trust a specific 
member of the medical staff), or that physical resistance does not indicate an 
intention to oppose treatment (involuntary defensive movements), or that a 
patient actually does not want the treatment.1700 In cases where it is understood 
that the wishes and actions of the person concerned should not be interpreted 
as being a refusal of treatment, such treatment may be allowed. The use of 
force, however, must be avoided as far as possible by support and reasonable 
accommodation. This interpretation is consistent with the view of authorities 
to reduce the application of force, particularly with persons suffering from 
dementia.1701  

6.4.5.6 Concluding remarks 
The discussion in section 6.4 allows for stating that consent should clearly be 
informed. As shown it presupposes that there is a duty to disclose information 
to the patient before providing treatment. Valid refusal may not necessarily 
require being informed. In section 6.3.5 it was also shown that constitutional 
law clearly requires that consent should be voluntary. The analysis in section 
6.4.5 also allows for systematising when capacity assessment is relevant for 
decisions about somatic care (task I.1). In the section, four situations have 
been identified, and the relevance of capacity assessment in this situation is 
synthesised below. 

The first situation is when emergency treatment is needed. In Sweden 
providing emergency treatment under Chapter 4 Section 4 presupposes that a 
patient is not contactable, and it cannot be assumed that a patient refuses 
treatment. In other words, emergency treatment situations in Sweden 
presuppose that there is a problem with communication with a patient. The 
focus here, as shown in section 6.4.5.2, is primarily on the expressed will of a 
patient, and whether the patient in fact expresses what he or she wishes to be 
done with his or her body. In this case, providing capacity assessment is not 
relevant. 

The second situation is non-emergency treatment in those cases where a 
patient with reduced decision-making abilities consents to it. Swedish 
healthcare law does not regulate what is the threshold for making healthcare 

                               
1700 See also prop. 2013/14:106 p. 77.  
1701 Inspektionen för vård och omsorg, Rapport Skapa trygghet utan tvång om tillsynsinsats vid 
verksamheter där personer med nedsatt beslutsförmåga bor eller vistas (Regeringsuppdrag 
S2013/4269/SAM, S2013/9047/SAM, delvis) 2015. There are also educational programmes for 
healthcare staff that aim to achieve zero tolerance to the application of force in the care of 
persons with dementia. Svenskt Demenscentrum Nollvision – för en demensvård utan tvång 
och begränsningar, Demenscentrum.se 2016. 
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decisions: criteria for capacity assessment are not established. The Patient Act 
also does not differentiate between consent of a person with reduced and 
normal/high decision-making abilities. In order to come to a conclusion as to 
the validity of consent in cases where it is provided by a patient with reduced 
decision-making abilities, I suggest applying the treaty-conform 
interpretation. The treaty-conform interpretation implies the investigation of 
wishes and preferences of patients. This means that if the best interpretation 
of the patient is that of the wish to accept treatment, and the suggested 
treatment is in accordance with science and proved experience, then consent 
should be accepted, disregarding the adult patient’s decision-making abilities. 
This interpretation also derives from the principles of non-discrimination and 
access to care. To summarise, in the case of consent to treatment, capacity 
assessment is not required. 

The third situation is where a patient with reduced decision-making 
abilities refuses non-emergency treatment. To understand how such situations 
are to be handled, it is of the utmost importance to remember the provisions 
of Chapter 2 Article 6 IoG, analysed in section 6.3. The provisions of the IoG 
mean that the treatment of a patient when he or she refuses should be regarded 
as that of a forced bodily intervention, whether or not the patient concerned 
has decision-making abilities to refuse intervention. Forced bodily 
interventions can only be allowed if certain conditions are fulfilled. The 
constitution requires that forced bodily interventions can be provided if the act 
of Parliament authorises them. The Patient Act (as well as other acts) does not 
authorise providing somatic care treatment (outside of psychiatric care) by 
force. Therefore the refusal of a patient shall be considered to be valid under 
Swedish law, whether or not the in question patient has a required level of 
decision-making abilities. Addressing task I.1, we can come to the conclusion 
that capacity assessment is not relevant in cases where a patient refuses 
treatment. 

The forth situation is where a patient neither consents nor refuses treatment. 
That situation is also not directly regulated by Swedish law. When there is no 
reason to assume that a patient refuses treatment, such treatment should not 
be considered as being forced under Chapter 2 Article 6 IoG (unless there are 
other circumstances that indicate that the intervention was forced). The treaty-
conformity interpretation of Swedish law can aid in interpreting how this 
situation should be dealt with in healthcare. The treaty-conformity principle 
calls for the best interpretation of the wishes and preferences of the patient. If 
the best interpretation of the wishes and preferences is that a patient wants to 
receive treatment, then treatment may be provided, but without the application 
of force. Swedish law also allows for consent to be withheld at any time 
(Chapter 4 Section 2 para. 2 Patient Act). Practically, providing treatment to 
persons who can physically resist treatment, but who cannot communicate 
their decisions or constantly change their mind about treatment, will be an area 
that requires many supporting means to arrive at decisions concerning medical 
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care. Yet establishing the rules as to treatment in the patient’s best interests 
does not seem to be a better, or less challenging solution. The interpretation 
of what is best for the patient is not in any way easier, and as morally 
challenging, than the interpretation of what a patient wants to be done with his 
or her body. Capacity assessment in the fourth situation is also not required.  

6.5 Boundaries of compulsory psychiatric care 
6.5.1 General remarks about the structure of the Compulsory 
Psychiatric Care Act 
Task I.2 of the thesis requires studying how a distinction between somatic 
interventions on the one hand, and compulsory mental health interventions on 
the other, is drawn. Section 6.5 addresses this task in the case of Sweden. For 
analysing this distinction, the Compulsory Psychiatric Care Act (Lag om 
psykiatrisk tvångsvård, hereinafter – the LPT) is under the spotlight of this 
section. The LPT is the main act that regulates mental health treatment.1702 It 
came into force on 1 January 1992. Since then, a number of smaller and more 
significant amendments (in particular, in 2000 and 2008) to the act have been 
made. 

The purpose of compulsory care is formulated in the LPT as to empower a 
patient to voluntarily participate in the necessary care, and to receive the 
support, that he or she needs.1703 The wording emphasises that the measures 
must be temporary.1704 The aim of the act clearly presupposes that an 
empowered individual will choose the treatment, or support.  

The principle of patient participation is visible to some extent in the Act.1705 
The LPT demands that care is delivered after considering the patient’s opinion 
and after providing tailor-made information about the proposed treatment.1706 
The principle of patient participation means that the methods of treatment 
shall be discussed with the patient and the patient’s opinion and preferences 
should be taken into consideration while choosing such methods.  

Along with the IoG, the LPT stresses that interventions can be provided 
only insofar as they are proportional to the aim of the interventions. The idea 
of implementation of the principle of proportionality is also related to finding 

                               
1702 The Forensic Psychiatric Care Act [Lag (1991:1129) Om rättspsykiatrisk vård] regulates 
questions concerning criminal confinement that are outside the scope of this research. 
1703 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 2. 
1704 See also prop. 1990/91:58 pp. 70–71; Larsson, M, and Lundberg, G, Mötet mellan psykiatri 
och somatik: En intervjustudie om sjuksköterskors upplevelser, p. 127; Gustafsson, E, 
Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi om LPT, p. 127. 
1705 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 2a paras 2, 2b, 7a and 17. 
1706 Prop. 1998/99:4. 
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a balance between the protective measures concerned and respect for self-
determination.1707 The act establishes that less intrusive measures are to be 
tried initially.1708 The preparatory works call for avoiding measures that may 
cause permanent side effects.1709  

Compulsory psychiatric care under the LPT may be provided in closed or 
open psychiatric care regimes. The closed psychiatric care regime means that 
patients are deprived of liberty; they must be hospitalised in a healthcare 
facility, and force will be authorised if they attempt to leave or act 
inconsistently with the treatment plan.1710 Under this regime, belt restraints, 
solitary confinement, limitation of access to electronic communication 
services, searches, monitoring and the controlling of mail, and other similar 
measures may be introduced.1711 An open compulsory psychiatric care regime 
means that patients do not live permanently in the healthcare facility; however 
certain obligations are vested in them. The open form of psychiatric care was 
introduced in order that patients gradually became used to life after 
involuntary care in closed settings.1712 The text of the LPT does not determine 
the consequences in cases where patients breach any of the obligations vested 
in them. In certain circumstances, if the patient’s needs meet the admission 
requirements for the closed psychiatric care regime, the regime may be 
altered.1713 

It is also important to emphasise that the LPT regulates the receiving of 
compulsory care rather than compulsory intervention. Compulsory 
intervention is a one-time event, while compulsory care may consist of a 
number of medical interventions as well as other events related to care.1714 
Accordingly, the safeguards provided in the LPT concern care as a whole, but 
not specific events. As a result, the patient does not have the possibility open 
to him or her to appeal; for example, administering certain medications or the 
use of a certain type of therapy, but only the care process in general. 

The word ‘support’ is repeatedly used in the LPT as the aim of the 
compulsory care (that targets voluntary consent or acceptance of supportive 

                               
1707 Prop. 1990/91:58 p. 113; Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en 
rättsvetenskaplig monografi om LPT, pp. 110–111. 
1708 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 2a. 
1709 Prop. 1990/91:58 p. 113. 
1710 HFD 2017 ref. 61. 
1711 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Sections 18–24. 
1712 Prop. 2007/08:70 p. 70; Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & 
principer, pp. 188–189. 
1713 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 26a. 
1714 Similar provisions were discussed in English and Russian legal systems. See sections 4.3.1 
and 5.4.2. 
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measures) and for the possible appointment of a supporting staff.1715 As a 
general rule, anyone admitted to compulsory mental health care has the right 
to receive a supporting person whose obligations are to provide support in the 
area of personal relations, where a patient and supporter have reached an 
agreement.1716 The meaning of the word support in the act in general, however, 
is not necessarily linked to consensual actions. Non-consensual mental health 
treatment is seen as a support measure.1717 

The LPT lays down admission criteria for compulsory care. To facilitate 
further discussion, the admission criteria need to be cited. Section 3 LPT 
allows for admission if the following conditions are met: 

1. A person suffers from a serious mental disorder; 
and 

2(a). For treatment in closed compulsory psychiatric care, the patient 
must have an indispensable need in psychiatric care and this need 
cannot be satisfied by means other than admission to a mental health 
hospital with qualified 24-hour care; 
or 
2(b). For treatment in open compulsory psychiatric care, the patient 
must follow certain requirements in order to be able to receive 
necessary care 

and 
3. This need occurs because of the person’s mental state and personal 
relationship;1718 

and 
4(a). The patient objects to treatment.  
or 
4(b). Due to the patient’s mental state there is good reason to assume 
that care cannot be provided with consent.1719 

These conditions must be fulfilled in order to provide lawful compulsory 
psychiatric care, not only at the moment of admission, but during the course 
of treatment.1720 In the subsequent sections the crucial notions relevant for 
admission to psychiatric treatment are analysed. 
                               
1715 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 2 para. 2, Secton 3 para. 1, Sections 30–31. 
1716 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Sections 30–31. 
1717 Prop. 2007/08:70 p. 85. 
1718 The Swedish text is: “på grund av sitt psykiska tillstånd och sina personliga förhållanden i 
övrigt”. Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 3. 
1719 Notably, in the preparatory works it is stressed that there are three conditions for the 
requirement of a causal connection (3) is merged with the need for treatment (2a or 2b). Prop. 
1990/91:58 p. 82. 
1720 Prop. 1990/91:58 pp. 82 and 238; see also Lag (1991:1128) Om psykiatrisk tvångsvård 
[Compulsory Psychiatric Care Act (1991:1128)] Section 27. 
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6.5.2 Serious mental disorder 
The LPT refers to serious mental disorder (psykisk sjukdom). This wording 
exists in the act, since its proclamation in 1992.1721 Serious mental disorder has 
been chosen to limit the possibilities available for compulsory mental health 
treatment. The term is considered to be narrower than the previous term of 
mental disorder.1722 

The preparatory works emphasise that serious mental disorder is not just a 
diagnostic term, but rather a more complicated concept.1723 Some disorders are 
always to be excluded from the scope of compulsory mental health treatment. 
To these excluded disorders belong intellectual disabilities and all the somatic 
disorders.1724 The reason for exclusion of intellectual disabilities from the 
scope is the emphasis that abnormalities in the mental health of an individual 
shall not mean the need for compulsory care.1725 However, so-called 
psychiatric intellectual disabilities (psykisk utvecklingsstörning), such as those 
that are caused by brain injuries, tumours, or other similar circumstances, or 
those psychiatric disorders developed among those who have intellectual 
disability should be considered as possibly falling under the act.1726 There is 
no discussion in the preparatory works as to why, and to what extent, somatic 
disorders were excluded from the scope.  

To provide compulsory treatment a person should have a mental disorder 
diagnosed, but this is not a sufficient condition. In order to state that a person 
has a serious mental disorder, it is important to consider whether the mental 
disorder is of a serious nature and degree. The Government suggested that 
some disorders, such as schizophrenia, psychosis, delusional states, 
hallucinations, or confusions are possessed of a serious nature.1727 The 

                               
1721 The same notion is used both in civil and criminal confinement under mental health law. 
1722 Prop. 1990/91:58 p. 238. 
1723 Prop. 1990/91:58 p. 85. 
1724 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 3 para. 3; prop. 1990/91:58 pp. 94 and 239. What kind of disorders are 
considered to be somatic is not clear. In the preparatory works the Government submits that 
HIV may influence the nervous system, and the need to admit a patient either under the 
Communicable Disease Act or under the LPT may occur. The Government has concluded that 
the treatment and prevention of the spread of a communicable disease is not the aim of the LPT, 
but may be seen as a means to protect society against such infections spreading. In the ECtHR 
case of Enhorn v. Sweden, where Sweden received criticism for similar reasoning, as the 
applicant was deprived of his liberty for a long time because, due to his mental state, it was 
suspected that he might infect others. The ECtHR held that a violation of the Convention took 
place, in particular, because more merciful measures were not tried first. Prop. 1990/91:58 pp. 
94 and 239; ECtHR, Enhorn v. Sweden, application number 56529/00, Judgment of 25 January 
2005, para. 55. CoE, The Convention for the Protection of Human Rights and Fundamental 
Freedoms 1950 Article 5.1 (e); ECtHR, Winterwerp v. the Netherlands, application number 
6301/73, Judgment of 24 October 1979, para. 39. 
1725 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 3 para. 3; prop. 1990/91:58 p. 85. 
1726 Prop. 1990/91:58 p. 87; prop. 2007/08:70 p. 146. 
1727 Prop. 1990/91:58 pp. 86–87. 
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preparatory works to the act also mention possibilities for treatment of the 
elderly, including those with dementia; dementia may be considered to be a 
serious mental disorder.1728 The Government submitted that depression is of a 
less serious nature, but might be of a severe degree. Depression with suicidal 
thoughts, for instance, is a disorder that can be regarded as a severe mental 
disorder.1729 From the text of the statute it is obvious that the list of disorders 
suggested by the Government is not exhaustive. As Kindström Dahlin 
explains, the notion of serious mental disorder is not to be considered as being 
a medical diagnosis, but as a legal concept that is difficult to understand.1730 In 
my opinion, the diverse examples provided by the legislator do not furnish an 
easy understanding of what is a severe mental disorder for those who are to 
apply the law. It may be unclear to medical practitioners whether they are 
obliged to diagnose or make legal assessment of the facts; it is also very 
problematic for legal practitioners to qualify a particular situation without 
having knowledge of mental disorders in general.1731 The wording of the 
preparatory works also seems confusing; the act demands seeing severe 
mental disorders as being disorders both to a severe degree and of a severe 
nature – but the example of depression being viewed as that of having a less 
severe nature is self-contradictory.  

Malmgren et al. also question what it means to have a severe degree of 
disorder.1732 Further questions arise from this: what does it mean to have a 

                               
1728 It seems that special attention is given to the issue of treatment of the elderly in Sweden. 
Prop. 1990/91:58 p. 86. 
1729 Prop. 1990/91:58 p. 87. 
1730 This reasoning also indirectly confirms the criticism of the Parliamentary Ombudsman to 
the judges of a local administrative court. The Parliamentary Ombudsman stressed that it was 
not enough to state that a person had a medical diagnosis, and that such diagnosis was a serious 
mental disorder. The Ombudsman questions how the judges concluded that disorders can be 
qualified as serious mental disorders. JO 748-2014 beslut den 23 maj 2014; see also Kindström 
Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 182. 
1731 In a quantitative study conducted by Wahlberg et al. the decisions from Malmö 
administrative courts about treatment in closed psychiatric care for the period from 2 November 
2011 to 12 July 2012 and from 30 December 2014 to 3 June 2015 were studied. The study 
shows that the cases where the courts disagreed with the opinion of the Chief Physician 
(chefsöverläkarens) were rare (1% of cases), and were mostly related to situations where 
another expert disagreed with a Chief Physician. Such a high percentage of acceptance of the 
reasons for compulsory mental health treatment can indicate that assessment of disorder is 
actually carried out at the discretion of psychiatrists, since the criteria are not straightforward 
and impossible to assess for courts. Wahlberg, L, et al., Rättslig prövning av skälen för sluten 
psykiatrisk tvångsvård – bör domstolarna lita på den medicinska expertisen?, pp. 631–637. 
Kindstöm Dahlin, Radovic, and Eriksson interviewed judges of the administrative courts; the 
judges explained various difficulties and uncertainties with the notion of serious mental 
disorder, as well as the necessity to trust medical experts due to their lack of medical knowledge. 
Kindström Dahlin, M, Radovic, S, and Eriksson, L, ”Juridiken måste gå ihop” – Domarens 
tillämpning av offentligrättsliga principer vid muntliga förhandlingar i psykiatrimål, pp. 65–
66. 
1732 Malmgren et al. explain that “a pathological condition can be deemed severe on many 
different grounds, for example: the disorder can cause great pain or discomfort to the patient, it 
can cause great trouble to the people surrounding her, it can lead to grave difficulties with 
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severe nature of disorders? According to who or what should it be decided that 
a particular disorder is severe? It seems that the answer to these questions can 
be given neither by medical science, nor by law, but rather it is that of a case-
by-case determination based on the views of an assessor rather than science.1733 
In her study of administrative court practice from 2005-2007, Gustafsson 
shows that psychotic and delusional states, as well as schizophrenia, are the 
most common reasons for compulsory mental health hospitalisation.1734 Since 
the preparatory works and the legislation provide very limited legal certainty 
about the essence of the concept of severe mental disorder, it is possible that 
those who apply the act will try to follow the rules that are more 
straightforward in order to be on the safe side. In order to make such 
conclusions an in-depth empirical study is needed.1735  

To summarise, the Swedish legislator draws a distinction between serious 
mental disorders on the one hand, and somatic disorders and intellectual 
disabilities on the other. The analysis in this section indicates that the 
boundaries between somatic and mental disorders cannot be straightforwardly 
drawn from Swedish law. Certain disorders are often labelled as being serious 
mental disorders and are more likely to fall within the scope of the act. The 
boundary between serious mental disorders and other mental disorders is also 
problematic to identify, since “seriousness” can mean a number of different 
criteria. Absence of legal certainty concerning the scope of the LPT should 
raise concerns from the human rights law perspective. The limits of the 
interventions in the right to private life seem to be poorly foreseeable in this 
case.  

6.5.3 The indispensable need in psychiatric care  
In accordance with Section 3 LPT, to admit a patient to closed psychiatric 
care, one must prove an indispensable need in psychiatric care that cannot be 
                               
activities of daily living, it may make it impossible for the patient to continue her job, it may 
hinder her from participating in other social activities, it may be very difficult to treat, and/or it 
may carry a bad prognosis ad vitam”. 
From the legal sources it is not possible to foresee whether these criteria are relevant (and if so, 
to what extent) or irrelevant in Sweden. Malmgren, H, et al., A Philosophical View on Concepts 
in Psychiatry, p. 70. 
1733 According to the Patient Safety Act, work conducted in the healthcare sector should be 
based on science and proven experience. However, it is not clear whether the notion of serious 
mental disorder can be constructed on the basis of science, as it is claimed to be a legal notion. 
1734 Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi 
om LPT, p. 140. 
1735 In one of the judicial cases, the court decided to authorize compulsory treatment for a 
woman with anorexia nervosa, who had psychotic thoughts. From the decision of the court, and 
without having access to the actual case material and not communicating with the patient 
herself, it is a complicated matter to draw any conclusions on whether the patient actually had 
any other psychotic states, except for the idea of rejecting food. It might be that the wording 
chosen by the court and the doctor administering the treatment illustrates the desire to be on the 
safe side. Kammarrätten i Göteborg dom den 25 februari 2009 mål nr. 1705-09. 
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satisfied with other means. In this section the content of requirement of 
indispensable need for treatment is studied.  

The wording of the act stresses that the need shall arise with respect to a 
psychiatric care. The language of the LPT indicates that the legislator 
demands the drawing of boundaries between psychiatric, and other types of 
care. The need for other types of care (somatic or social) cannot be a ground 
for compulsory psychiatric care.1736 However, the exact meaning of psychiatric 
care is not explicitly laid down in the sources of law. As explained in section 
6.5.1, care is broader than intervention. Due to this formulation of the act, 
some types of somatic procedure may still be provided in accordance with 
LPT. For example, providing some somatic procedures may empower patients 
to consent to further psychiatric care. However, it should be emphasised that 
admission to compulsory treatment cannot be justified by the somatic care 
needs.1737 Put differently, if a person forgets to take medication for a somatic 
disorder it cannot be considered to be an indispensable need for psychiatric 
treatment. Yet it is not regulated whether a patient may be administered 
medication for somatic treatment when he or she is admitted to psychiatric 
care. The formulation of the law may lead to ambiguity of the applicable rules 
as to whether involuntary somatic procedures are allowed in compulsory 
psychiatry care.  

The definition of Section 3 LPT explicitly indicates that the care needs must 
be indispensable. From the text of the Section it follows that the care needs 
must be of such a degree that it is impossible to satisfy them by any other 
means, except for admission to 24-hour care.1738 In other words, the needs in 
psychiatric care must be of an extraordinary nature. The Government bill 
explicitly rejects the idea that care needs should only be of an acute character; 
the requirement for care needs is not a synonym for emergency medical 
treatment in the Patient Act, but is still of a very serious nature.1739 The 
inability to satisfy the need for psychiatric care by other means, also signifies 
that care needs cannot be addressed in the specific circumstances with the help 
from social services, support of relatives and friends, or within the voluntary 
healthcare system.1740 An extraordinary need for care is often seen as the risk 
of persons to harm themselves as well as others (or dangerousness to 

                               
1736 See similar conclusions made in Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter 
& principer, p. 184. 
1737 Refusal of taking medication for a somatic disorder was not considered as putting a patient 
in indispensable danger to her own life by the Administrative Court of Appeal in Kammarrätten 
i Stockholm dom den 9 mars 2011 mål nr. 7326-09. 
1738 HFD 2017 ref. 61. 
1739 Prop. 1990/91:58 p. 95. 
1740 Prop. 1990/91:58 p. 239; prop. 1999/00:44 p. 63. 
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themselves or others).1741 The notion of risk is of a very broad nature.1742 
Kindström Dahlin questions what level of danger should really signify the 
criteria of danger, and notes that neither the act, nor other sources of law, help 
to identify the answer to this question.1743 The analysis of the Swedish Agency 
for Health Technology Assessment and Assessment of Social Services 
(Statens beredning för medicinsk och social utvärdering, hereinafter SBU) 
indicates that the current methods of identifications of suicide prediction, or 
the prediction of the possibility of harming others, are poorly developed; there 
is very high risk of incorrect assessments.1744  

In the practice of the courts, the criterion of care needs is not always 
explicitly explained in the decisions of the courts. The inexplicit motivation 
in the case practice was particularly criticised by the Parliamentary 
Ombudsman.1745 Gustafsson’s empirical research indicated that judges rarely 
pointed out the reasons why they identified the need as being indispensable, 
even though it was evident in some cases, but not in others.1746 

The criteria of care needs received criticism from Swedish legal scholars, 
as being poorly defined.1747 Gustafsson considers that there is a mismatch 
between the purpose of the act, which aims to put a patient into a position to 
voluntarily consent to treatment, and the care needs, which sometimes may 
have in focus a risk to others. In her opinion, in practice and due to the 

                               
1741 The Government also stress that assessment must not be based on the presence of a certain 
disorder as diagnostic terms cannot justify the needs of a specific patient. Lag (1991:1128) Om 
psykiatrisk tvångsvård [Compulsory Psychiatric Care Act (1991:1128)] Section 3 para. 4; prop. 
1990/91:58 pp. 88 and 99; prop. 1999/00:44 p. 61. 
1742 As explained in Chapter 4, even such actions as excessive smoking, scarification, 
overeating, and refusing to take medication may be considered as being harmful to a patient’s 
health. 
1743 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 237. 
1744 Statens beredning för medicinsk utvärdering, Instrument för bedömning av suicidrisk. En 
systematisk litteraturöversikt, SBU.se 2015, pp. 40 ff.; Statens beredning för medicinsk 
utvärdering, Riskbedömningar inom psykiatrin. Kan våld i samhället förutsägas? SBU.se 2005, 
p. 59; Förordning (2007:1233) Med instruktion för statens beredning för medicinsk och social 
utvärdering Section 1; see also Nilsson, T, et al., The Precarious Practice of Forensic 
Psychiatric Risk Assessments, pp. 403–404; cf. Gustafsson, E, Psykiatrisk tvångsvård och 
rättssäkerhet: en rättsvetenskaplig monografi om LPT, p. 211. 
1745 JO 748-2014 beslut den 23 maj 2014. 
1746 Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi 
om LPT, p. 155. In the interview study, conducted by Kindstöm Dahlin, Radovic, and Eriksson, 
the judges of administrative courts explained that they needed to trust the experts on what was 
considered to be necessary treatment, since they did not have sufficient knowledge to make the 
assessments themselves. They also explained the need not to question the opinions of healthcare 
personnel too much in order not to undermine trust between patients and doctors. Kindström 
Dahlin, M, Radovic, S, and Eriksson, L, ”Juridiken måste gå ihop” – Domarens tillämpning av 
offentligrättsliga principer vid muntliga förhandlingar i psykiatrimål, pp. 56–60. 
1747 Kindström Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 187; Gustafsson, 
E, Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi om LPT, p. 216. 
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formulated criterion of needs, the LPT is used for granting medication, but not 
in order to empower patients to accept treatment.1748 

6.5.4 The need to follow certain requirements 
In 2008 a new form of compulsory psychiatric care – open psychiatric care –
was introduced. The amendments were brought about by a need for 
intermediate measures between closed or in-patient psychiatric care, and 
voluntary psychiatric treatment at the patient’s own discretion.1749 This form 
of treatment presupposes that a patient must follow certain requirements in 
order to be able to receive necessary care.1750 The LPT foresees that 
requirements for a patient may include  

taking certain medication or undergoing treatment,  
contacting certain persons,  
being at home or other places,  
visiting a hospital or social care institutions,  
studying, working, having housing,  
avoiding visiting certain places or contacting people.1751  

The list of the obligations is not exclusive. According to the governmental bill 
the criterion of the need for open psychiatric care can signify the need in either 
treatment, or in satisfying other needs in order to provide necessary 
psychiatric care.1752 The obligations listed above may not always be congruent 
with the purpose of observing certain conditions. For example, it is not quite 
clear how the obligation of work in certain places or to have accommodation 
may help in observing conditions of a disorder, or be related to providing 
psychiatric treatment, rather than social support. Clearly, the need for 
treatment would be less significant than for treatment in a closed psychiatric 
ward.  

The Supreme Administrative Court has discussed interpretation of the 
criterion of the care needs for open psychiatric care. In particular, the Court 
concentrated on the prevention of mental disorders being one reason for 
compulsory admission. The position of the Court has not been static. In RÅ 

                               
1748 Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en rättsvetenskaplig monografi 
om LPT, p. 168. 
1749 Prop. 2007/08:70 pp. 75–76 and 83. 
1750 The admission to compulsory treatment can never start with open psychiatric care. First, a 
patient must be admitted to closed psychiatric care, but the care can continue in the form of 
open psychiatric care. Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric 
Care Act (1991:1128)] Section 2. 
1751 Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)] Section 26. 
The approach is clearly totally different from somatic healthcare law that regulates obligations 
of healthcare staff, but not patients.  
1752 Prop. 2007/08:70 p. 83. 
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2010 ref. 93 the Court concluded that the need for treatment to prevent 
deterioration of a disorder did not signify a need in psychiatric treatment. The 
Court emphasised that “the necessary care” should be interpreted restrictively 
in line with the purpose of the act. Therefore in RÅ 2010 ref. 93 the Supreme 
Court came to the conclusion that necessary treatment was treatment that was 
necessary at the particular moment. If a patient felt worse and would have 
indispensable care needs, he or she may be admitted to close psychiatric care. 
Accordingly, in RÅ 2010 ref. 93 the Court emphasised that requisite needs 
meant current needs, rather than future needs.1753 In more recent practice the 
Supreme Administrative Court reconsidered its views. HFD 2015 ref. 64 the 
Court indicated that the very aim of introducing the open care regime was to 
prevent a worsening of the patient’s health. Therefore interventions for 
prevention could be administered in open psychiatric care. The Court also 
provided some guidance as to what circumstances shall be taken into account 
when deciding about the need for open psychiatric care. It emphasised that in 
the interpretation of the rule, the time between a patient being able to function 
without medication and before becoming so ill that compulsory treatment 
would be required, should be taken into consideration. In this case, the 
previous experience of treating the patient indicated that it took between three 
to five months between the patient’s refusing medication and the subsequent 
admission to compulsory psychiatric treatment. The Court considered it as 
being too short in the case. Other relevant circumstances include how mental 
disorder is manifested; the risk that patients will be a danger to themselves or 
others; whether interruption of medication can mean that a person will be able 
to have the previous level of functioning, and so on. The newest development 
in practice requires to question whether what is meant by prevention is 
foreseeable for a patient. Prevention of mental disorder development in future 
may be interpreted in a number of different ways, that significantly interfere 
with a patient’s right to privacy. Prevention seems also to allow imposing 
extremely long (sometimes life-long) measures.1754 

The comparison between the two cases seems to indicate that the Supreme 
Administrative Court puts a different weight to the requisites of Section 3. If 
in RÅ 2010 ref. 93 the Court considered the meaning of necessary care, in 
HFD 2015 ref. 64 the emphasis is on the purpose of following the certain 
requirements. Since HFD 2015 ref. 93 directly refutes the previous 
interpretation in RÅ 2010 ref. 93, the prevention of the development of 

                               
1753 See criticism of the case in Vahlne Westerhäll, L, Tvång, proportionalitet och likhet vid 
öppen psykiatrisk tvångsvård – Är lagstiftningen om öppen psykiatrisk tvångsvård rättssäker?, 
p. 83; Vahlne Westerhäll, L, and Östlund, A, Öppen psykiatrisk tvångsvård – en lagteknisk 
felkonstruktion? En analys av RÅ 2010 ref. 93, pp. 383 and 389. 
1754 See reflections on the questions that the case HFD 2015 ref. 64 raised in Kindström Dahlin, 
M, Om sjukdomsinsikt, nödvändig vård och samtycke vid öppen psykiatrisk tvångsvård, pp. 
120–124. 
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disorders in the future, can now be seen as fulfilling the requirement for 
admission to open psychiatric care. 

6.5.5 Objecting to care or the inability to consent 
To provide care involuntarily, it is essential that the patient either objects to 
medical care, or is unable to consent to it. Put differently, if a patient provides 
a valid consent to care (within the LPT meaning), then psychiatric care will 
be provided voluntarily in accordance with the rules discussed in section 6.4. 
In this section what objecting to treatment, or the inability to consent, means 
in Swedish compulsory mental health law is analysed. 

The preparatory works to the LPT emphasise that only patients themselves 
can consent to – or refuse – psychiatric care. The opinion of the appointed 
administrator or special representative is not relevant in cases of involuntary 
admission.1755 Therefore it is the patient only who must object to treatment or 
be unable to consent to it. 

In sections 6.3.5 and 6.4.5.2 a presumption of (hypothetical) consent to 
somatic interventions in Swedish law was explained. The questions posed in 
this section require reflecting on whether the consent to psychiatric care of a 
person is to be presumed. In the preparatory works to the LPT it is stressed 
that in compulsory mental healthcare there is a presumption of refusal of 
care.1756 The approach is thus contrary to somatic care. The preparatory works 
state that when the patient is completely cut off from reality, or does not have 
insights into their own psychiatric disorder or need in psychiatric care, 
consent shall not be presumed.1757 These considerations signify that consent to 
mental health treatment should be expressed in order for a patient to be treated 
voluntarily.  

In some situations it may be unclear whether the patient objects to 
psychiatric care. By unclear situations I mean  

1. patients might consent to any treatment, but be reluctant to fulfil the 
prescription;1758 

2. they may consent just for the sake of avoiding compulsory care; 
3. patients may constantly change their minds about care;  

                               
1755 Prop. 1990/91:58 p. 242; see also section 6.3.4. 
1756 Prop. 1990/91:58 p. 101; see also further analysis of the reason for difference in 
presumption in section 6.6.1. 
1757 Prop. 1990/91:58 p. 102. Note that insight here is used differently from that in criminal law, 
where having insights was primarily connected with receiving correct information about 
treatment. Supra note 1649; Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, p. 
252. In the preparatory works and case practice of the Supreme Administrative Court, insights 
(sjukdomsinsikt) seems to mean some sort of mental ability of the patient’s self-reflection about 
their disorder or ability to weigh up the treatment options in favour of taking the necessary 
treatment. HFD 2015 ref. 64; see also Kindström Dahlin, M, Om sjukdomsinsikt, nödvändig 
vård och samtycke vid öppen psykiatrisk tvångsvård, pp. 122–123.  
1758 Examples of such reluctance may include consent to eat food or take medication, but 
reluctance to do it in fact or induce vomiting. 
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4. patients might agree with certain parts of a treatment plan, but disagree 
with others; or 

5. patients might agree with the necessity of receiving care, but prefer other 
methods of treatment.1759  

These situations are studied below.  
At the end of the 1990s the Government proposed amendments to the LPT 

that eventually became law, to change the admission criterion.1760 The 
requirement that a patient shall obviously lack the ability to consent, has been 
substituted with a good reasons to assume that care cannot be provided with 
consent. The reason for altering the admission requirement was seen as the 
inability of the law to respond to situations where patients had consented to 
admission, but disagreed with the prescribed treatment (similar to situations 1 
and 2).1761 The legislator’s intention has been to make a dubious or partial 
consent a legitimate ground for compulsory admission. The Government 
explained that patients with serious mental disorders are in “a special category, 
whose consent cannot always be accepted”;1762 and the most important 
outcome should be that the necessary care is provided for a patient.1763 The 
Government thus considers that the assessment of whether consent is reliable 
and can be accepted shall take place. Even the governmental bill to the original 
LPT stresses the need to distinguish between situations where patients agree 
to care and really mean it, and on the other hand, where patients just express 
consent but have no intentions of complying with care.1764 The Government 
emphasised that it might be extremely hard to determine the real intentions of 
patients. Therefore even in the preparatory works to the original LPT it was 
considered that if patients constantly changed their minds, it may be a sign of 
their inability to consent (3).1765 This discussion requires interpreting the 
provisions of the LPT as follows. If patients are reluctant to fulfil the 
necessary prescriptions (1 and 2) and there are good reasons to suspect that 
this would happen again or constantly change their minds about the care (3), 
the discussed requirement of the LPT will be fulfilled.1766 Furthermore, the 

                               
1759 It is important to remember that the LPT is dealing with care rather than treatment. Due to 
this, the questions on how to deal with consent to care in general, but disagreement with specific 
methods or parts of treatment, become highly relevant. 
1760 The changes came into force on 1 July 2000. 
1761 Prop. 1999/00:44 p. 64. 
1762 Prop. 1999/00:44 p. 66. 
1763 Prop. 1999/00:44 p. 66. 
1764 Prop. 1990/91:58 p. 102. 
1765 Prop. 1990/91:58 p. 102; see also Kindström Dahlin, M, Radovic, S, and Eriksson, L, 
”Juridiken måste gå ihop” – Domarens tillämpning av offentligrättsliga principer vid muntliga 
förhandlingar i psykiatrimål, pp. 62–63. 
1766 Prop. 1999/00:44 p. 66. In 2007 the Government suggested amending the act in order to 
introduce a new form of treatment – open psychiatric care. Due to this, the distinction between 
admission criteria for open and closed psychiatric care was required. The Government, 
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judicial practice of the Supreme Administrative Court also confirms that 
changing the mind concerning treatment (3) shall be regarded as the inability 
to consent to voluntary psychiatric treatment.1767 

In sections 6.5.1, 6.5.3-6.5.4 it was explained that the LPT establishes 
different types of care needs for open and closed compulsory psychiatric care. 
For closed compulsory care, it is indispensable needs, whereas for the open, 
certain requirements follow in order to be able to receive necessary care. In 
accordance with the text of Section 3 LPT, in order to receive compulsory 
treatment, a lack of valid consent to satisfy the care needs must be proven. 
Since the care needs for open and closed psychiatric care are different, the 
substance of consent depends on the type of care needs in question (open or 
closed compulsory psychiatric care).  

As to closed psychiatric care, the preparatory works to the original text of 
the LPT stress that force can be applied only insofar as a patient objects to 
care that is considered to be indispensable (see analysis about care needs in 
section 6.5.3).1768 By this statement, the Government seems to stress that the 
treatment, as far as possible, should be in line with the principles of 
proportionality and the patient’s self-determination. Care needs may 
encompass not only emergency care, but also other treatment.1769 However, in 
the preparatory works, care needs are those needs that are indispensable at 
present. The care needs that will arise in future or care that is necessary to 
make future treatment easier are not considered to be indispensable.1770 
Therefore if a patient objects to some inessential part of care, or to care that is 
not indispensable at the particular moment, the objection, according to the 
literal interpretation, should not be seen as representing a ground for closed 
compulsory psychiatric care. The problem, however, is to identify what care 
is indispensable. Therefore, in the preparatory works, the answer to question 
4 as to disagreeing with certain parts of treatment plan and question 5 as to 
disagreeing with some of the treatment methods, depends on whether the part 
of the treatment the patient disagrees with is indispensable at the moment. This 
answer concerns closed psychiatric care.  

As to open psychiatric care, in section 6.5.4 I explained that the Supreme 
Administrative Court provided various interpretations of how the care needs 
                               
however, submitted that the new act would not necessitate amending the criteria for closed 
psychiatric care. Prop. 2007/08:70 p. 75. 
1767 The case concerned a woman who initially consented to psychiatric treatment. However, 
the patient claimed that a change of her doctor, and moving her from one unit to another, made 
her change her mind and become more reluctant to accepting treatment. Occasionally, she did 
not come to the clinic, or would not take her medication. The Supreme Administrative Court 
concluded that the changing of the patient’s wishes concerning the way treatment should be 
provided indicated an inability to consent; she received compulsory psychiatric treatment. The 
case is from 1999, it is therefore understandable why the questions as to reasonable 
accommodation and support of the patient were not raised. RÅ 1999 ref. 64.  
1768 Prop. 1990/91:58 p. 100. 
1769 Prop. 1990/91:58 p. 95. 
1770 Prop. 1990/91:58 p. 101. 
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should be interpreted. Firstly, in case RÅ 2010 ref. 93 the Court stated that 
treatment for prevention of a disorder’s relapse in future was not necessary 
treatment within the meaning of the act. Consent to this part of treatment was 
not required.1771 Later in the case HFD 2015 ref. 64 the Supreme 
Administrative Court rejected the previous approach, and considered that 
consent, even to preventive measures, was required.1772 Therefore if a patient 
was considered to be in need of the taking of preventive measures, but 
disagreed with the need for them or the method (situations 4 and 5), then 
compulsory treatment may be provided. The public law and LPT principle of 
proportionality,1773 and the requirements of international human rights law 
demand considering whether there are treatment methods, or alternatives to 
treatment. Considerations about alternatives are extremely important for 
arriving at the conclusion that a patient cannot provide a valid consent.  

The wording of Section 3 LPT seems to indicate that capacity assessment 
as assessment of certain mental abilities that a patient has, is not something of 
primary interest for deciding about compulsory care. What I mean is that the 
law may be interested in the previous experiences that a patient has had with 
healthcare, and deciding whether it is possible to trust to the patient’s consent. 
The assessment of abilities that the patient has is not directly required. 
However, in HFD 2015 ref. 64, the Supreme Administrative Court based its 
decision in particular on absence of insights (sjukdomsinsikt). By absence of 
insights, the Court seems to mean an inability to make a considered choice as 
to necessary treatment.1774 The reasoning of the Court may be interpreted as 
the necessity to conduct some form of capacity assessment. Kindström Dahlin 
expresses concerns as to the relations between the categories of insights and 
having a serious mental disorder. She suggests a scenario where persons with 
certain disorders can always be viewed as not having insights, and therefore 
always not able to consent to treatment.1775 This approach was described in 
section 1.3.5 as the status approach to capacity assessment and was strongly 
criticised by the UN treaty bodies.1776 Kindström Dahlin is also critical of the 
Court’s reasoning that indirectly recognises insights as being a separate 
requisite, since it does not lead to legal certainty. The requirement of having 
insights is not expressed in the legal text, but appears in the text of HFD 2015 

                               
1771 RÅ 2010 ref. 93. 
1772 HFD 2015 ref. 64. 
1773 See sections 6.3.1 and 6.3.7 on the principle law principle of proportionality. On 
proportionality in the LPT see Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory 
Psychiatric Care Act (1991:1128)] Section 2a paras 2, 2b, 7a and 17; prop. 1998/99:4. 
1774 HFD 2015 ref. 64. 
1775 Kindström Dahlin, M, Om sjukdomsinsikt, nödvändig vård och samtycke vid öppen 
psykiatrisk tvångsvård, p. 122. 
1776 See section 3.2.2. 



 505

ref. 64 as a new requisite. The text of the LPT should be interpreted 
restrictively.1777  

To summarise, the analysis enables clarification of how the problematic 
situations, named in the beginning of this section, are to be interpreted. 
Interpretation of the mentioned situations depends on the essence of the 
patient’s needs. If a patient disagrees with a part of treatment (including, 
method) that is indispensable or necessary for being able to receive care 
(situations 3, 4 and 5), the patient fulfils the requirement for compulsory 
admission. Consent for treatment in closed psychiatric care concerns treatment 
that is indispensable at the given moment. Consent for treatment in open 
psychiatric care may concern preventive measures as well. Those situations 
where patients might consent to any treatment, but be reluctant to fulfil the 
prescription (1), or consent just for the sake of avoiding compulsory care (2) 
shall be interpreted as the inability to consent to treatment if they relate to a 
necessary part of treatment.  

6.5.6 Concluding remarks 
The analysis in the sections 6.4 and 6.5 allows for identifying significant 
problems with delimitations between general somatic interventions and 
compulsory mental health care. The problems that arise are twofold. On the 
one hand, they relate to unclear boundaries as to what kind of procedures can 
be administered when a patient is admitted to compulsory mental health 
treatment. On the other hand, they occur due to the blurriness of the criteria 
for admission to compulsory mental health treatment.  

As to unclear boundaries of the permissible medical procedures, it is 
straightforward that the legislator is trying to draw a line between psychiatric 
disorders/care and somatic disorders/care. For instance, admission to 
compulsory care within the meaning of the LPT can only take place if a person 
has a mental disorder and needs psychiatric care. However, the notion of care 
is broader than that of intervention. From the relevant sources of law it is not 
foreseeable what types of procedure are to be classified as being somatic and 
mental, and what types of procedure can be administered for those patients 
who are admitted to psychiatric care. This absence of clarity raises concerns 
in light of the principle of objectivity, legality, and the human rights law 
requirements on foreseeability. 

The criteria for admission to compulsory mental healthcare are also 
ambiguous. Here the legislator created constructs of a medico-legal nature. 
The concept of serious mental disorder is one of such concepts, which cannot 
be fully identifiable by a lawyer or a healthcare practitioner. Despite the fact 
that the question of whether a mental disorder is of a serious nature and is 

                               
1777 Kindström Dahlin, M, Om sjukdomsinsikt, nödvändig vård och samtycke vid öppen 
psykiatrisk tvångsvård, pp. 122–124. 
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supposed to be answered by law as well, it is mostly readdressed to medicine. 
The empirical research of Swedish legal scholars indicates that judges often 
import the conclusions as to serious mental disorder; disagreements with 
medical practitioners are rare and perceived to be problematic by the 
judges.1778 There is also very limited guidance for legal and medical 
professionals as to what disorders are to be viewed as serious: the preparatory 
works suggest several examples of serious mental disorders (some of which 
are explained in a self-contradictory manner). How to identify whether other 
disorders that are not named in the preparatory works can meet the criterion is 
not entirely clear.  

Apart from mental disorder, the criterion of care needs may also raise 
problems related to legal certainty (foreseeability). The criteria of care needs 
depend on the type of care that is be provided – closed or open psychiatric 
care. For admission to psychiatric care, it is necessary to show that a patient 
has indispensable needs that cannot be satisfied with means other than by 
admission to 24-hour care. The indispensable needs in care are often 
connected with a risk of self-harm or dangerousness to others. Identification 
of these needs is readdressed to medicine. Yet the SBU indicates that the 
current methods of identifications of suicide prediction, or the prediction of 
the possibility of harming others, are poorly developed; there is very high risk 
of incorrect assessments.1779 Open psychiatric care can be provided for the 
purpose that a patient follows certain requirements in order to be able to 
receive the necessary care. The practice of the Supreme Court interprets this 
criterion, in particular, as the need for preventing mental disorder 
deterioration. Such prevention, however, may signify a very broad range of 
activities that are necessary for an entire life. It may also encompass activities 
related to physical health and well-being in order to prevent a worsening of 
mental disorders. 

The abovementioned considerations signify that despite the attempt on the 
part of the Swedish legislator to draw the boundaries between mental and 
somatic interventions, the exact line as to where those boundaries lie is hard 
to foresee.  

                               
1778 Wahlberg, L, et al., Rättslig prövning av skälen för sluten psykiatrisk tvångsvård – bör 
domstolarna lita på den medicinska expertisen?, pp. 631–637; Kindström Dahlin, M, Radovic, 
S, and Eriksson, L, ”Juridiken måste gå ihop” – Domarens tillämpning av offentligrättsliga 
principer vid muntliga förhandlingar i psykiatrimål, pp. 65–66. 
1779 Statens beredning för medicinsk utvärdering, Instrument för bedömning av suicidrisk. En 
systematisk litteraturöversikt, SBU.se 2015, pp. 40 ff.; Statens beredning för medicinsk 
utvärdering, Riskbedömningar inom psykiatrin. Kan våld i samhället förutsägas?, SBU.se 2005, 
p. 59; Förordning (2007:1233) Section 1; see also Nilsson, T, et al., The Precarious Practice of 
Forensic Psychiatric Risk Assessments, pp. 403–404; cf. Gustafsson, E, Psykiatrisk tvångsvård 
och rättssäkerhet: en rättsvetenskaplig monografi om LPT, p. 211. 
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6.6 When to assess capacity: the micro level 
6.6.1 Refusal or absence of consent to capacity assessment 
Answering the question of when to assess capacity on the micro level 
presupposes that research tasks I.3-I.6 are addressed. Research task I.3 on the 
obligation to assess capacity in Sweden is investigated in section 6.6.2, task 
I.4 concerning the legal classification of capacity assessment procedures was 
addressed in section 6.3. The present section concentrates on research task I.5, 
but the study of the question on when to assess capacity on the micro level 
will continue even in section 6.7, where the task I.6 (on whether starting an 
assessment constitutes discrimination) is addressed. 

To examine and compare the legal relevance of refusal or absence of 
consent to capacity assessment procedures (task I.5) we need to remember the 
foundation of the public law. In section 6.3.4 the provisions of the constitution 
are studied and interpreted with respect to capacity assessment procedures. It 
was explained that procedures of capacity assessment should be classified as 
a type of bodily intervention. If capacity assessment procedures are forced 
within the meaning of Chapter 2 Article 6 para. 1 IoG, in order to provide 
them lawfully they must be authorised by the act of Riksdag. In this section I 
interpret how the concept of forced bodily intervention should be applied in 
relation to capacity assessments. The results of interpretations will indicate 
whether consent to capacity assessment is required.  

In section 6.3.4, it was pointed out that intervention is forced if a patient is 
under the threat of sanctions, or reasonably perceives that he or she does not 
have a choice to refuse the procedure due to the behaviour of the authorities.1780 
This interpretation of the concept of forced bodily intervention actualises the 
question of providing information to patients regarding capacity assessments. 
By not providing information about ongoing capacity assessment and the 
possibilities available to refuse answering questions may be perceived by 
patients as being an absence of the possibility to refuse assessments. Not 
providing information about ongoing capacity assessment should be treated as 
a forced bodily intervention. Disclosing information about capacity 
assessment is also important in the light of the ECHR. In Chapter 3, it was 
discussed that any interventions in the private life of an individual must be 
foreseeable for a patient. If assessments can result in denial of the right to 
decide about treatment and a patient is unaware of the consequences of the 
answers to a conversation with a physician, it is problematic for the patient to 
regulate their own conduct.1781 Taking into account the requirements of the 
ECHR and the IoG, it is vitally important that the information regarding 
ongoing capacity assessment (if such is provided) is disclosed to the patient. 

                               
1780 JO 38-2015 beslut den 23 mars 2016; JO 6823-2009 2196-2010 beslut den 30 juni 2011 p. 
10; JO 479-2010 beslut den 26 april 2010; JO 696-2001 beslut 29 november 2002. 
1781 See 3.5.2 and also JO 731-2010 beslut den 28 november 2011. 
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It is also important to consider how information about capacity assessment is 
presented. For example, the following statement: “If you do not answer the 
questions, you will be treated compulsorily” (which is not true for somatic 
interventions, as we already know) should be treated as a threat of sanctions 
and forced bodily intervention in accordance with Chapter 2 Article 6 IoG. 

Another issue related to interpretation of the notion of forced intervention 
is hypothetical consent.1782 In sections 6.3.5 and 6.4.5 we saw that if there are 
good reasons to presume that a patient would have chosen to consent to 
treatment, such treatment should not be considered to be forced.1783 It is 
possible to say that in many situations with respect to somatic treatment 
(especially that of life-saving) there is a rebuttable presumption of 
(hypothetical) consent.1784  

The issue of hypothetical consent to medical treatment actualises, 
particularly with respect to patients whose will is unknown and impossible to 
investigate. The most typical situation is providing treatment to an 
unconscious patient when there is a danger to health or life.1785 In this situation, 
unless there is evidence to the contrary, the medical procedure should not be 
seen as a forced bodily intervention. However, hypothetical consent to the 
capacity assessment procedure of an unconscious patient is usually irrelevant, 
as forcing a patient to active interaction is impossible. There is no capacity 
assessment procedure, but only the processing of data about the patient’s state, 
which are available.1786  

The question of hypothetical consent is also relevant in situations where 
conscious patients, who are able to express an opinion on the subject, are 
unaware that a medical procedure is taking place. Should it be considered that 
there is a presumption of consent to capacity assessment? In section 6.5.2, it 
was explained that the presumption of consent is not the same in all areas of 
Swedish medical law. In compulsory mental care, there is a presumption of 
hypothetical refusal to psychiatric care.1787 The preparatory works provide 
very little guidance as to why presumptions of hypothetical consent and 

                               
1782 See section 6.3.4. 
1783 Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 
108. 
1784 It is not possible to state that in all situations the presence of consent may be presumed. For 
example, consent cannot always be presumed for a very invasive procedure that might lead to 
long-term impairments or loss of functions.  
1785 See sections 6.4.5.2 and 6.4.5.5. 
1786 Hypothetical consent to unconscious patients may be relevant when attempting to 
communicate with unconscious patients. It was previously discussed that modern technologies 
allow communication with patients with various forms of disorders of consciousness (see 
Chapter 2). To the best of my knowledge, such procedures are not routinely provided in 
Swedish hospitals. In such cases it may be presumed that the interests of those patients with 
disorders of consciousness involve being able to communicate their own wishes and preferred 
treatment. Hypothetical consent to communication may be assumed, unless otherwise specified 
or shown by the patient. 
1787 Prop. 1990/91:58 pp. 101–102. 
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refusal are different in various areas of Swedish medical law. We can assume 
that with respect to somatic procedures the patient’s main interest is in 
preserving his or her life, even in a state of unconsciousness. Therefore it is 
logical to presume that patients would like their lives to be preserved even 
when it is not possible to communicate with them. With respect to psychiatric 
treatment, the main protected value seems to be the patient’s freedom, self-
determination, and having safeguards against unreasonable compulsion. Due 
to this, it may be logical to presume that a patient would not consent to 
compulsory treatment in psychiatric care. What then is the main protected 
value for capacity assessment procedures? The main protected value in my 
view should be seen as making decisions recognised as being valid in 
accordance with the law. In Sweden there is a presumption of decision-making 
capacity for adults, but such assessment usually has an intention to question 
the validity of decisions.1788 In the light of these considerations consent to 
capacity assessment cannot be presumed. This reasoning points to the 
necessity of obtaining consent to capacity assessment, otherwise capacity 
assessment will be considered as forced.  

Can capacity assessment be provided by force if a patient refuses or is 
reluctant to consent? In accordance with Chapter 2 Article 20 IoG, forced 
bodily interventions may take place only if they are explicitly prescribed by 
act of Parliament. As it stands, the acts of the Riksdag have not permitted the 
provision of forced capacity assessments. This means that a capacity 
assessment shall be deemed to be unlawful in Sweden if a patient refuses it or 
does not consent to such a procedure. 

6.6.2 Obligation to assess capacity  
Task I.3 of the thesis requires investigating whether there is an obligation to 
assess capacity and when it arises. To address this task, the previous finding 
is reiterated. In section 6.6.1 it was explained that forced capacity assessments 
are currently prohibited in accordance with the Swedish Constitution, since no 
act of Parliament authorises them. This means that the obligation to assess 
capacity cannot arise with respect to patients who refuse treatment, or are 
reluctant to consent to it. Yet it is possible that the obligation as to asking 
patients whether they want capacity to be assessed may still exist. In 
accordance with Chapter 1 Article 1 para. 3 IoG and Section 5.1 
Administrative Act, the actions of healthcare providers/staff must have the 
support of the law; and the powers must be foreseeable.1789 The obligation of 

                               
1788 SOU 2013:2 p. 179. 
1789 See JO beslut 31 mars 1977. In section 6.4.3 it was noted that some Swedish legal scholars 
consider that elements of valid consent are connected with the criminal law notion of consent 
as a circumstance of release from responsibility. In the same section I have also explained that 
this approach should not be accepted, because the criminal law standard and demands for 
exemption from responsibility does not mean that the same standard should be adopted within 
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healthcare personnel to assess the patient’s mental capacity in somatic care is 
not directly mentioned in any of the Swedish acts.1790 The argument may be 
constructed that capacity assessments are required to ensure the patient’s 
safety in accordance with the Patient Safety Act. In this section the question 
of whether the Patient Safety Act gives rise to the obligation to assess the 
patient’s capacity will be investigated. 

The Patient Safety Act establishes a number of obligations for healthcare 
care staff and providers.1791 The act, whose purpose is the promotion of a high 
level of security for patients in healthcare, requires healthcare personnel to 
perform their work in accordance with science and proven experience 
(vetenskap och beprövad erfarenhet).1792  

Swedish law contains no statutory definition of science and proven 
experience. Are science and proven experience also relevant for capacity 
assessments? Neither the preparatory works, nor case law and doctrine 
mention or attempt to qualify assessment of decision-making capacity as 
covered by the requirements of the Patient Safety Act.1793 The plain wording 
of the Patient Safety Act requires conducting all types of work in accordance 
with science and proven experience. Providing information to patients, filling-
in patient journals, investigating whether a patient has understood the 
information correctly are all considered to be obligations that promote safety. 
If capacity assessments are to be considered as a type of safety measure, they 
must be conducted in accordance with science and proven experience.  

What obligations does the concept of science and proven experience 
impose on healthcare staff? The wording of the act requires conducting work 
both in accordance with science and proven experience; it is neither science 
nor proven experience, but both.1794 However, the exact meaning of the 

                               
health law. Put differently, the provisions of criminal law concerning exemption from 
responsibility do not mean that the obligation to assess capacity arise. 
1790 Cf. with other acts that require directly or indirectly investigation of whether a person can 
make certain decisions Lag (1995:831) Om transplantation m.m. [Transplantation Act 
(1995:831)] Sections 8 and 9; Lag (1993:387) Om stöd och service till vissa funktionshindrade 
[Act on Support and Service for Certain Persons with Disabilities (1993:387)] Section 8; 
Patientdatalag (2008:355) [Patient Data Act (2008:355)] Chapter 6 Section 2a. 
1791 The act came into force on 1 January 2011. It is expatiated upon all types of health and 
medical services, including dental care. Patientsäkerhetslag (2010:659) [Patient Safety Act 
(2010:659)] Chapter 1 Section 2, Chapters 3 and 6.  
1792 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 6 Section 1. 
1793 Prop. 2009/10:210; SOU 2008:117; Garland, J, On Science, Law, and Medicine: The Case 
of Gender-“normalizing” Interventions on Children Who Are Diagnosed as Different in Sex 
Development, pp. 223 ff.; Johnsson, L-Å, and Sahlin, J, Hälso- och sjukvårdslagen: med 
kommentarer; Axelsson, E, Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård: 
En medicinrättslig studie. 
1794 Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)] Chapter 6 Section 1; 
Rynning, E, Samtycke till medicinsk vård och behandling. En rättsvetenskaplig studie, p. 129; 
Axelsson, E, Hälso- och sjukvård, p. 230, cf. Persson, J, Anttila, S, and Sahlin, N-E, Hur förstå 
"och" i "vetenskap och beprövad erfarenhet"?, pp. 46 ff. 
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concepts remains debatable.1795 In the Swedish legal doctrine it is often 
denoted that science and proven experience are notions that depend on the 
development of science and practice within society.1796 Based on the 
preparatory works and case law, Garland emphasises that ‘in accordance with 
science and proven experience’ should be considered as having a gatekeeping 
role: the concept is supposed to preclude from using procedures where there 
is evidence of risk of harm or absence of efficacy.1797 The problem, however, 
is that the valid sources of law do not allow for identifying what evidence 
should be presented to recognise that certain measures are harmful or safe in 
accordance with science and proven experience. Persson and Wahlberg point 
out that the category of ‘proven experience’ alone may have at least six 
different meanings requiring different standards of proof.1798 Scientific 
evidence may be also interpreted as an expert opinion, as evidence obtained 
from randomised control trials, or as evidence of a strong correlation between 
variables. Science may be understood as being medical science only, or 
include a broad range of other sciences. Since the exact standard has not been 
established, in practice those who apply the laws (particularly the supervisory 
agencies or the courts) make the case-by-case decisions on whether treatment 
is in accordance with science and proven experience.1799 

In Chapter 2 of the book it was shown that the medical sciences cannot 
identify with certainty the abilities that need to be evaluated in order to 
establish a person’s (in)capacity to make healthcare decisions. Whether it 
                               
1795 According to Westerhäll, science and proven experience does not have material legal 
meaning; the meaning of the concept should be found out by medical professionals. Vahlne 
Westerhäll, L, Patienträttigheter, pp. 23–25. Wahlberg presented arguments that science and 
proven experience are legal concepts, even though the meaning of them is not defined in the 
present law. She notes that there is no medical definition of science and proven experience, and 
that these categories have been constructed for certain legal purposes (such as a distinction 
between lawfully and unlawfully provided treatments). Wahlberg, L, Konceptuella 
komplikationer i gränslandet mellan juridik och medicin: fallet vetenskap och beprövad 
erfarenhet, pp. 51 ff.; see also Wahlberg, L, and Persson, J, Importing Notions in Health Law: 
Science and Proven Experience, pp. 3 ff. 
1796 Zillén, K, Hälso- och sjukvårdspersonalens religions- och samvetsfrihet. En 
rättsvetenskaplig studie om samvetsgrundad vägran och kravet på god vård, p. 56; Kindström 
Dahlin, M, Psykiatrirätt: intressen, rättigheter & principer, p. 145; Rynning, E, Samtycke till 
medicinsk vård och behandling. En rättsvetenskaplig studie, p. 130. 
1797 Garland, J, On Science, Law, and Medicine: The Case of Gender-“normalizing” 
Interventions on Children Who Are Diagnosed as Different in Sex Development, p. 230; see 
also Asp, P, Ulväng, M, and Jareborg, N, Kriminalrättens grunder, pp. 289 ff. 
1798 Persson, J, and Wahlberg, L, Vår erfarenhet av beprövad erfarenhet: några begreppsprofiler 
och ett verktyg för precisering, Läkartidningen 1/12 2015. The argument is also developed in 
Wahlberg, L, and Persson, J, Importing Notions in Health Law: Science and Proven Experience, 
pp. 14 ff. 
1799 Garland, J, On Science, Law, and Medicine: The Case of Gender-“normalizing” 
Interventions on Children Who Are Diagnosed as Different in Sex Development, p. 218; Zillén, 
K, Hälso- och sjukvårdspersonalens religions- och samvetsfrihet. En rättsvetenskaplig studie 
om samvetsgrundad vägran och kravet på god vård, p. 56; Kindström Dahlin, M, Psykiatrirätt: 
intressen, rättigheter & principer, p. 145; Rynning, E, Samtycke till medicinsk vård och 
behandling. En rättsvetenskaplig studie, p. 130. 



 512 

hinders Sweden in the assessment of mental capacity of patients, depends on 
the adopted standard of proof, which is unclear at the moment. As mentioned 
in section 6.5.4, the Swedish Agency for Health Technology Assessment and 
Assessment of Social Services (SBU) is an agency that investigates whether 
the methods employed in healthcare are in accordance with science (but the 
work is not supposed to concentrate on defining proven experience).1800 The 
SBU have so far not provided a systematic study of the methods of assessing 
decision-making competence, but have overviewed the literature concerning 
mental capacity of the elderly. In the literature review, the agency pointed out 
the complexity of determining decision-making capacity for this group.1801 
What is especially remarkable is that the SBU mentions that making decisions 
for patients may significantly harm their mental wellbeing.1802 The SBU 
neither proposes to implement specific methods of capacity assessment, nor 
criticises the existing ones. Though the conclusions about capacity assessment 
are not different from those discussed in Chapter 2 of the thesis, the SBU does 
not explicitly state that capacity assessments in healthcare do not make sense 
or are not scientifically-based. The position of the agency concerning 
permissibility of capacity assessment is unclear.1803  

The mentioning of the harm from imposing medical treatment by the SBU 
is interesting, particularly in the light of the gatekeeping function of the 
concepts of science and proven experience.1804 So far, the authorities have not 
provided guidance on whether the requirements of science and proven 
experience mean that there is a duty to assess capacity.  

To summarise, whether the obligation to assess capacity exists can be 
shaped by the perception of what is in accordance with science and proven 
experience. The Swedish authorities also have not directly recognised that 
                               
1800 The agency, however, has no powers to apply sanctions against healthcare providers or 
personnel. The functions are related rather to disseminate reliable and non-reliable methods and 
the systematisation of information. Förordning (2007:1233) Sections 1, 1a, 2 and 2a. 
1801 The agency emphasised that decision-making skills do not always decline in old age; they 
can also improve. In addition to this, the agency expresses understanding the various factors 
that may influence the decision-making of a patient, including presentation of information by 
medical staff or fatigue. Statens beredning för medicinsk utvärdering, Omhändertagande av 
äldre som inkommer akut till sjukhus – med fokus på sköra äldre, SBU.se 2013. 
1802 The SBU literature review considers that it may be permissible to take over and guide a 
person who has difficulties in making decisions. The meaning of this statement should not be 
separated from the context: the literature review deals in particular with acute care in the 
hospital. Statens beredning för medicinsk utvärdering, Omhändertagande av äldre som 
inkommer akut till sjukhus – med fokus på sköra äldre, SBU.se 2013, p. 26. 
1803 Note also that procedure of capacity assessment was not refuted in other documents of the 
SBU. It is also interesting that the methods that the agency use for assessing compliance with 
science require evaluating whether persons with reduced decision-making skills are treated in 
ethically permissible ways. This shows that the SBU may understand science broader than 
medical science, and that capacity assessments may be (directly or indirectly) relevant. Statens 
beredning för medicinsk utvärdering, Utvärdering av metoder i hälso- och sjukvården, SBU.se 
2014, p. 255. 
1804 Garland, J, On Science, Law, and Medicine: The Case of Gender-“normalizing” 
Interventions on Children Who Are Diagnosed as Different in Sex Development, p. 230. 
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mental capacity assessments are not in accordance with science and proven 
experience, and therefore shall be prohibited. Depending on how authorities 
perceive the concept of science and proven experience, the obligation of 
healthcare staff to assess capacity might arise in future. On the other hand, 
science and proven experience may also hinder assessments. Providing these 
procedures may be seen as harmful and futile. As it stands the obligation to 
assess capacity does not follow from the Patient Safety Act.  

The obligation to provide care of good quality is also connected with the 
obligation to document any care that has been provided. Does the obligation 
to document presuppose that healthcare staff need to assess capacity? The 
major act that regulates the processing of information about a patient is the 
Patient Data Act.1805 The act and the NBHW provision both regulate what 
information a medical journal must and should contain.1806 Information about 
mental capacity is not mentioned in these documents, but information about 
the patient’s state of health must be documented.1807 The principles of the 
Patient Data Act – respect for the patient’s integrity – and the preparatory 
works emphasise that the medical journal shall contain only information that 
has real significance from a medical standpoint.1808 As was established in 
section 6.4.5, mental capacity should not influence the validity of the patient’s 
decision. Therefore, as it stands, the information about the results of informal 
capacity assessments appears to be irrelevant for the medical documentation. 
The obligation to assess capacity does not follow from the obligation to 
document.  

The analysis in sections 6.3, 6.4 and 6.6 allows for reflection on the 
obligation to assess capacity. In section 6.3.7, it was explained that the IoG 

                               
1805 The legislation on protection against interventions into personal integrity consists in 
particular of the Patient Data Act, the Public Access to Information and Secrecy Act 
(Offentlighets- och sekretesslag). Some parts of the legislation concerning secrecy of healthcare 
data are addressed only to public healthcare providers. Since the EU General Data Protection 
Regulation and Directive came into force, they also became a part of Swedish law. Together 
with them, the Act about Additional Provisions to the EU Data Protection Regulation 
(2018:218) also enters into force. EU law may also provide additional restriction or possibilities 
for usage of the data concerning a patient. Yet, according to the delimitation of this research 
(section 1.5), the study of the EU law on data protection is precluded.  
1806 Patientdatalag (2008:355) [Patient Data Act (2008:355)] Chapter 3 Sections 6 and 7; 
Socialstyrelsens föreskrifter och allmänna råd HSLF-FS 2016:40 Chapter 5. Chapter 2 Section 
2 Patient Data Act allows processing information in accordance with the act even if a patient 
refuses the processing. Therefore it is important to investigate what information can be 
processed in accordance with the act. 
1807 Socialstyrelsens föreskrifter och allmänna råd HSLF-FS 2016:40 Chapter 5 Section 5.1. 
The obligations of medical personnel to document information about a patient does not make 
the patient obliged to consent to providing the data. See Sandén, U, Sekretess och tystnadsplikt 
inom offentlig och privat hälso- och sjukvård: ett skydd för patientens personliga integritet, p. 
91. 
1808 Patientdatalag (2008:355) [Patient Data Act (2008:355)] Chapter 1 Section 2; SOU 2007:22 
p. 275 
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and the Administrative Act require that the powers of authorities are to be 
foreseeable from the legal order. The analysis of the Swedish legal order, 
conducted in this chapter, and in particular, the Patient Act, the HSL, the 
Patient Safety Act or the Patient Data Act does not allow for stating that the 
power to assess capacity is foreseeable in law. Stating that a patient has 
reduced decision-making skills shall also not lead to invalidity of somatic care 
decisions (see section 6.4.5); it therefore seems reasonable to assume that 
there is no obligation to assess capacity in Swedish somatic care.  

6.7 Non-discrimination framework 
6.7.1 The Instrument of Government and non-discrimination 
In section 6.7 the question of whether starting capacity assessment procedures 
with respect to persons with mental health difficulties is discriminatory in 
Swedish law is analysed (task I.6).1809 In section 6.7.1 the IoG’s 
conceptualisation of non-discrimination is studied.  

In the previous sections it was seen that some expressions of non-
discrimination are a recurring theme in the Swedish Constitution. For instance, 
Chapter 1 Article 9 of the IoG calls for public authorities to treat people alike 
(likhet inför lagen) while exercising public powers. As discussed previously, 
the requirement of treating everyone alike, in conjunction with requirements 
for objectiveness and impartiality, form the principle of objectivity, one of the 
constitutional requirements for the exercising of public powers. Chapter 1 
Article 2 IoG also lays down provisions that are closely linked to the 
obligation not to discriminate. They read as follows: “public power shall be 
exercised with respect for the equal worth (lika värde) of all and the liberty 
and dignity of the individual.”1810 As indicated earlier, perceiving an equal 
worth of people with disabilities in a society may be regarded as a starting 
point for understanding that persons with disabilities have equal rights, but are 
not the subject of pity.1811 The needs and rights of persons with disabilities 
should not therefore be considered to be less important than anyone else’s 
rights and needs. The principle that public powers should be exercised with 
respect to the equal worth of all members of society is entitled ‘the principle 
of human dignity’ (människovärdesprincipen), and is also one of the 

                               
1809 This research task also answers the question of when to assess capacity at the micro level. 
1810 Riksdag Administration, The Constitution of Sweden. The Fundamental Laws and the 
Riksdag Act, Riksdagen 2016, p. 65. The principle dates back to the time when people had 
different possibilities open to them to participate in the life of the community depending on the 
taxes they paid. Lerwall, L, Den kommunala likställighetsprincipen, p. 164. 
1811 Cf. Fridström Montoya, T, Leva som andra genom ställföreträdare – en rättslig och faktisk 
paradox, p. 200 where the author considers that the provision demands protection of autonomy. 
However, I am not sure what concept of autonomy the provision, according to the author, is 
protecting, and if this concept demands rationality of the decision-maker. 
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healthcare principles.1812 Furthermore, the same Article of the IoG establishes 
that public institutions should act in ways to promote equality (jämlikhet) and 
participation within society. The provision also imposes the obligation on 
public authorities to combat discrimination, particularly on the grounds of 
disability.1813  

As indicated earlier, the provisions of the constitution concern relations 
between public authorities (or those who exercise powers) and individuals. It 
cannot be said that the IoG prohibits any distinction made between various 
groups or individuals. On the contrary, the (non-discriminatory) difference in 
treatment was considered to be allowed by the preparatory works (and not 
prohibited by the wording of the IoG).1814 The text of the constitution does not 
directly require authorities to provide reasonable accommodation or to make 
the environment accessible for persons with disabilities. Promotion of equality 
and participation in society are formulated not as obligations in the strict sense 
but as goals for public authorities to achieve. The way the provisions are 
formulated in the IoG does not allow perceiving it as a justiciable right under 
this instrument.1815 The protection granted by the IoG against discrimination 
on the grounds of health and disability is not strong.  

6.7.2 Disability as protected characteristics in the Discrimination 
Act 
The Discrimination Act came into force in 2008. The aim of this act is 
formulated as that of combating discrimination and the promotion of equal 
rights and opportunities. The Discrimination Act establishes the obligation not 
only in relations between the public authorities and citizens, but also between 
individuals or groups who are private law actors.1816 Among other protected 
statuses, the act is targeted at protecting persons with disabilities.1817 The 
definition of disability in the act is as follows:  
                               
1812 Zillén, K, Hälso- och sjukvårdspersonalens religions- och samvetsfrihet. En 
rättsvetenskaplig studie om samvetsgrundad vägran och kravet på god vård, p. 185. 
1813 Discrimination on the grounds of health is not listed in Chapter 1 Article 2, but the list of 
the protected grounds is not exhaustive. In addition to this, in Chapter 2 Articles 12 and 13 it is 
prohibited to enact acts that enshrine less favourable treatment on the grounds of sex, ethnical 
origin, or similar circumstances. In Articles 12 and 13 the list of the grounds of prohibited less 
favourable treatment are exhaustive and neither disability nor health status are mentioned. 
1814 Prop. 1975/76:209 p. 38; see also prop. 2013/14:198 p. 26. It seems that the preparatory 
works do not perceive equality and non-discrimination as two opposites. Equality is seen more 
as a goal, and non-discrimination as one of the possible means for promoting that goal. For 
more discussion about the difference between equality and non-discrimination see Lerwall, L, 
Könsdiskriminering: en analys av nationell och internationell rätt, p. 76. 
1815 Prop. 2013/14:198 p. 26. 
1816 The preparatory works specifically emphasise the relevance of the act for the healthcare 
sector. Diskrimineringslag (2008:567) [Discrimination Act (2008:567)] Chapter 1 Section 3, 
Chapter 2 Section 12; prop. 2013/14:198 p. 27. 
1817 I use the term disability here; however, in Swedish there are two distinctive terms that can 
be translated similarly: funktionsnedsättning and funktionshinder. From 1 January 2015 the 
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long-lasting physical, mental or intellectual limitation of a person’s functional 
capacity that as a consequence of injury or disorder existed at birth, has arisen 
since then or can be expected to arise.1818 

It is not the environmental or attitudinal barriers that are under the spotlight 
for the legislator but the limitation and diagnosis (expressed as injury or 
disorder).1819 The definition is narrowed down by reference to long-lasting 
conditions. What period of time would qualify a condition as being long-
lasting is not defined in the legislation, the preparatory works, or in case 
law.1820 This is decided on a case-by-case basis. Temporary conditions are 
excluded from the scope,1821 but the wording does not preclude long-term 
episodic conditions. The definition of disability includes the existing long-
lasting limitations, but also those which could be expected in the future. The 
preparatory works indicate that the protection against discrimination for 
conditions in the future should be interpreted in a rather narrow sense. The 
Government suggested cancer or HIV as examples of when a person becomes 
a carrier of disorders. However, a predisposition to disorders is excluded from 
protection.1822 Notably, Chapter 1 Section 1 Discrimination Act contains a 
close-ended list of the grounds for discrimination.1823 Health is not mentioned 

                               
Discrimination Act’s protected characteristics was altered from funktionshinder to 
funktionsnedsättning. The official translation of the CRPD uses the word funktionsnedsättning 
with regard to impairments and persons with disabilities. This translation might seem odd, as 
the CRPD stressed the necessity to shift from a medical model of disability to a social one. The 
wording funktionshinder, which can be literally translated as functional barriers or hindrance, 
might be seen to be more accurate. Lag (2008:567) Om ändring i diskrimineringslagen [Act on 
Amending the Discrimination Act (2008:567)]; prop. 2013/14:198 pp. 45–46; SÖ 2008:26 p. 
5; see also Lewin, B, För din skull, för min skull eller för skams skull?: om LSS och bemötande, 
p. 18. 
1818 Here I provide my own translation. The text of the official translation of the Discrimination 
Act into English uses the word permanent for describing the meaning of the term disability, 
though Swedish varaktiga, can be translated as long-lasting, which seems to convey better the 
meaning of the act. Government Office of Sweden, Discrimination Act (2008:567) translated 
into English with Amendments incorporated up to and including SFS 2014:958. Transitional 
provisions omitted, Govrnment.se 2015 Chapter 1 Section 5 p. 5. 
1819 Prop. 1997/98:179 p. 34. 
1820 Note also that the consultative bodies opted for such a restrictive definition of disability. 
The issue of what long-term disability means was not actually raised by them. Prop. 
1997/98:179 p. 32. 
1821 Prop. 2007/08:95 p. 123. 
1822 Prop. 2007/08:95 p. 123. 
1823 See also the discussion about the narrow perception of the grounds for non-discrimination 
in Garland, J, On Science, Law, and Medicine: The Case of Gender-“normalizing” 
Interventions on Children Who Are Diagnosed as Different in Sex Development, pp. 470 f. 
Notably the Council on Legislation suggested deleting the list of the protected characteristics 
and providing protection against discrimination on any of the grounds to strengthen and broaden 
the protection. The proposal was obviously not implemented. Lagrådet, Ett starkare skydd mot 
diskriminering 2008, p. 2. 
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among the protected characteristics.1824 That makes it problematic for patients 
without long-lasting conditions to benefit from the act.  

Though the Discrimination Act’s definition of discrimination is restrictive 
with respect to those who do not qualify as having a long-term impairment, 
the ECHR and the EU law shape the way discrimination is defined in 
Sweden.1825 In 2017 the Labour Court considered whether reluctance to admit 
a person to criminal officer education due to obesity represented 
discrimination. Despite the fact that all parties to the proceedings considered 
that obesity was not a disability, but rather a health condition, the Labour 
Court came to the opposite conclusion. The Court stated that obesity was not 
a disability within the meaning of the Discrimination Act, but was still a 
disability in accordance with Swedish law. The Labour Court defined obesity 
as a disability because the physical appearance and state of health created 
environmental and attitudinal barriers that hindered the applicant’s full and 
effective participation in society.1826 This definition was given by the Court 
due to the application of EU law. As mentioned in section 1.5, the EU has 
acceded to the CRPD; the definition adopted by the Swedish Court in this case 
thus corresponds to the CRPD definition.1827 Yet drawing the conclusion that 
the CRPD definition of disability is valid in Sweden in all spheres is not 
possible. The case, discussed above, is the area of the competence of the EU, 
but capacity assessments in healthcare have not so far been recognised as 
being within EU competence. The Labour Court case is important for the 
discussion in this section because it stresses the possibility of broadening the 
definition of disability, despite the Discrimination Act’s restrictive definition. 
Since the ECHR is a part of domestic law and Article 14 Convention includes 
a non-exhaustive list of the grounds for discrimination, discrimination on the 
grounds of health can also be seen as being prohibited in Swedish public 
law.1828 The treaty conformity principle seems to allow interpretation of the 
provisions of Chapter 1 Section 1 Discrimination Act as being a non-
exhaustive list of the grounds; however, it is not clear whether the principle 
will receive wide recognition in the case practice of the Swedish courts and 
authorities.1829  

                               
1824 Prop. 2007/08:95 pp. 122–123; Hellborg, S, Diskrimineringsansvar: En civilrättslig 
undersökning av förutsättningarna för ansvar och ersättning vid diskriminering, p. 167; 
Andersson, H, Diskrimineringsjuridikens ersättningsrättsliga diskurs – en argumentativ 
inventering, p. 783. 
1825 As stated in section 1.5 EU law falls outside of the scope of the thesis. 
1826 AD 2017:51. 
1827 Supra note 85.  
1828 Section 3.6.2. 
1829 See sections 3.2.2.1, 3.3.2, 3.6.2, and 6.1.2. 
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6.7.3 Prohibited forms of discrimination in the Discrimination 
Act 

6.7.3.1 The relevant areas and prohibited forms of discrimination 
The Discrimination Act provides protection from direct discrimination, 
indirect discrimination, harassment, instructions to discriminate, and so-called 
inadequate accessibility. In section 6.7.3 the most relevant forms of 
discrimination for the topic of the discussion are studied. These forms are 
direct and indirect discrimination, as well as inadequate accessibility. The 
interpretation of the domestic authorities or courts concerning whether 
capacity assessments are discriminatory has so far not been provided. As will 
be seen in the section, some provisions may be interpreted in a number of 
ways. In this section I strive to provide an interpretation that would be in 
conformity with international human rights law principles, but only in those 
cases where the text of domestic law does not restrict such interpretation.  

Chapter 2 Discrimination Act establishes the areas of the act’s application. 
The rules on protection of discrimination may differ depending on the 
concrete area of application. For further analysis in this section, the relevance 
of two areas – prohibition on discrimination in the area of healthcare and in 
the area of services – is stressed. The fact that capacity assessment falls within 
the area of healthcare (Chapter 2 Sections 13-13b) is not disputable. It is, 
however, unusual to consider healthcare relations as falling within the area of 
services. The preparatory works, case law, and doctrine have not identified 
explicitly the relevance of the provisions of the Discrimination Act in the area 
of services for healthcare services. In my view, the provisions might be 
relevant. In the preparatory works, services are defined as making certain 
actions for remuneration.1830 Healthcare in Sweden falls within this 
definition.1831 Moreover, the provisions concerning discrimination in the area 
of services originate from EU law, where healthcare is considered as being a 
type of service.1832 These considerations seem to indicate that relations arising 
as a result of capacity assessments in healthcare may be considered to fall both 
in the area of health and services.  

                               
1830 The preparatory works suggest food service, bank credit, or insurance as examples of 
services. SOU 2006:22 p. 492; see also prop. 2013/14:198 p. 94; see also NJA 2017 p. 1065 
where public traffic is considered to be a service within the meaning of the Discrimination Act. 
1831 It may be a patient and/or county council that pay(s) for the healthcare services. Hälso- och 
sjukvårdslag (2017:30) [Health and Medical Service Act (2017:30)] Chapter 8. 
1832 See SOU 2006:22 pp. 491–492; Hellborg, S, Diskrimineringsansvar: En civilrättslig 
undersökning av förutsättningarna för ansvar och ersättning vid diskriminering, p. 1; Council 
Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment 
between men and women in the access to and supply of goods and services, preamble para. 12; 
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6.7.3.2 Direct discrimination 
Direct discrimination takes place when, due to a protected characteristic, a 
person is treated disadvantageously compared with others.1833 As follows from 
the definition, to qualify a situation as being one of discrimination, three 
criteria must be established: (1) less favourable treatment; (2) a person has 
been treated less favourably in a comparable situation with others who were 
not treated in that specific way; (3) the connection between a less favourable 
situation and disability exists.1834  

The preparatory works clarify the position that less favourable 
(missgynnande) treatment means that a patient is placed in a worse position or 
denied an improvement, or treatment that causes an injury, disadvantage or 
discomfort.1835 The Government exemplified less favourable treatment as a 
refusal to sell food, or harassment that caused discomfort.1836 In the case 
practice, denial of access to medical care or the possibility of entering the 
restaurant concerned was considered to be less favourable treatment.1837 The 
reasoning of the Government in the preparatory works indicates that 
interference with the patient’s privacy (either as capacity assessment or as 
forced medical intervention), are forms of less favourable treatment.1838 Denial 
of treatment on the basis of disability, that is accessible to other groups but 
not available to the individual in question, may also be considered to be a form 
of less favourable treatment.  

As stated previously, a person treated less favourably must be in a 
comparable situation with others who are treated more favourably. Therefore 
the comparative group must be identified.1839 According to the preparatory 
works, when discussion about a comparative group takes place, it is not 
necessary to find the actually existing group in past events. A hypothetical 
situation may illustrate comparability of situations.1840 It was also considered 

                               
1833 Diskrimineringslag (2008:567) [Discrimination Act (2008:567)] Chapter 1 Section 4 para. 
1; prop. 2007/08:95 pp. 98–101. 
1834 Prop. 2007/08:95 pp. 486 ff.; Svea hovrätt dom den 8 oktober 2013 mål nr. RH 2014:9; See 
also Zillén, K, Hälso- och sjukvårdspersonalens religions- och samvetsfrihet. En 
rättsvetenskaplig studie om samvetsgrundad vägran och kravet på god vård, p. 192. 
1835 Prop. 2007/08:95 pp. 486–487. Jyrwall Åkerberg, A, Diskriminering på grund av 
funktionsnedsättning, p. 269; Karlsson, A, Diskrimineringslagen: en kommentar, p. 23. 
1836 Prop. 2007/08:95 p. 487. 
1837 NJA 2014 p. 499; NJA 2008 p. 915. 
1838 According to Hellborg, the judicial practice of the highest courts signifies that even risk of 
inability to realise some right or receive a benefit may be considered as being less favourable 
treatment. Hellborg also concludes that even if the reasons for less favourable treatment were 
to make a person’s situation better, it still must be considered as representing less favourable 
treatment. The author’s reasoning is based in particular on the case NJA 2014 p. 499, where a 
lesbian woman was not able to book time for fertility treatment in a hospital, because the 
hospital considered that another clinic that specialised in fertility treatment for homosexuals 
could provide better care. Hellborg, S, Diskrimineringsansvar: En civilrättslig undersökning 
av förutsättningarna för ansvar och ersättning vid diskriminering, pp. 247–248. 
1839 Prop. 2007/08:95 p. 101; SOU 2006:22 pp. 354–355.  
1840 Prop. 2007/08:95 p. 487. 
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that comparison shall take place only if it is reasonable and natural to compare 
the situation of a person with a disability to an existing or a hypothetical 
person’s situation.1841 The Government further stressed that compatibility 
would vary from situation to situation and in the areas of the act’s 
application.1842 For example, the core concern in employment may be the 
competency and merits of the employee. Situations where the merits of 
persons with and without disabilities are different are not comparable.1843 
According to Hellborg, the practice of the Supreme Court and the courts of 
lower instance indicates that in the area of services the core concern is 
behaviour of the consumer.1844 She means that whether a person has been 
treated less favourably in a comparable situation with others, is assessed based 
on how service providers typically react in relation to the behaviour of a 
person.1845 In the area of healthcare, on the other hand, the needs of a patient 
are the core concern. Not providing care for the same conditions to a person 
with a disability will satisfy the requirement.1846  

The issue of capacity assessment in healthcare was not evaluated directly 
in the preparatory works to the Discrimination Act, nor is there a practice on 
behalf of this issue. What should be seen as the core concern relating to 

                               
1841 Prop. 2007/08:95 p. 487. Karlsson, A, Diskrimineringslagen: en kommentar, p. 24. 
The case practice of the courts sometimes abides by a very narrow approach to interpretation 
of what comparative groups should be. An example of this in a healthcare context can be those 
situations where a homosexual couple wants to have assisted insemination but needed to pay a 
significantly (10 times or more) higher price than heterosexual couples for the same procedure. 
Though the Equality Ombudsman has considered that the cases constituted direct 
discrimination, the courts of first instance and appeal refuted this statement. They considered 
that heterosexual women are in different situations from homosexual women because their 
partners cannot produce sperm due to injury or illness, whereas the homosexual partner cannot 
produce sperm due to absence of biological function. I have difficulties following the reasoning 
of the courts with respect to comparability of situations. The line between absence of biological 
function and disorder or disease seems blurred. Some men are born with conditions that result 
in an inability to produce sperm, but should this mean that they have no biological function? I 
also do not understand why the difference in biological function and injury/disorder is a relevant 
dividing line in such cases. For neither of them it was a choice of partner. It also neither 
complicates nor makes the procedure of insemination easier. In the decision of Göta Court of 
Appeal from 2015, it was considered that the situation may be qualified as that of indirect 
discrimination. Göta Hovrätt dom den 15 oktober 2015 mål nr. T 2134-14; see also Linköpings 
tingsrätt dom den 16 juni 2014 mål nr. T 2345-13; Svea hovrätt dom den 5 november 2009 mål 
nr. T 9187-08, Umeå tingsrätt dom den 6 november 2009 mål nr. T 1795-08. Jyrwall Åkerberg, 
A, Diskriminering på grund av funktionsnedsättning, p. 270; Bull, T, Diskriminering och 
dekonstruktion: om positiv faderskapstalan, pp. 163 ff. 
1842 Prop. 2007/08:95 p. 487. 
1843 Prop. 2007/08:95 p. 135; AD 2017:51; Hellborg, S, Diskrimineringsansvar: En civilrättslig 
undersökning av förutsättningarna för ansvar och ersättning vid diskriminering, p. 273. 
1844 Hellborg, S, Diskrimineringsansvar: En civilrättslig undersökning av förutsättningarna för 
ansvar och ersättning vid diskriminering, p. 278. 
1845 See NJA 2006 p. 170. In this case two women kissed and hugged each other, but were 
removed from the restaurant. The removal from the restaurant was considered to be an atypical 
reaction compared with the situation of people kissing and hugging each other in the restaurant.  
1846 The Government also explained that some forms of support, for instance, providing a 
translator, may be necessary to ensure absence of discrimination. Prop. 2007/08:95 p. 487–488. 
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discrimination during the capacity assessment procedures in healthcare? Is it 
the needs of the patient, a competence, or their behaviour? In my view it is 
hard to perceive the needs of the patient as the core concern as this is not a 
matter for validity of consent. In other words, the assessment of ability to 
decide is not supposed to be (and is not defined so in the sources of Swedish 
law) dependent on the kind of somatic disease that should be treated. 
Assessments in healthcare are also not supposed to select the most competent 
of patients. In my view, the core concern in cases of capacity assessment is 
the patient’s behaviour or choices that the patient makes (as in area of 
services). In order to identify a comparative group we should ask what it is 
that the healthcare provider typically does if a patient consents to – or refuses 
– treatment. The comparative group would be other patients that make the 
decision to consent to – or refuse – treatment. If healthcare provider does not 
require other patients who consent to – or refuse – treatment to undergo 
capacity assessment, but requires a patient with disability to do it, the situation 
of the patient whose capacity is questioned is less favourable compared to 
others.1847  

The question of a comparative group should be specified in more detail. As 
identified above, the comparative group is of patients who make certain 
choices (to consent, to refuse, or do not make a decision). Should all the 
patients be seen as comparative group, or patients that have certain types of 
disabilities? Inghammar points out the difficulties related to finding an 
appropriate comparative group in cases of persons with disabilities. He 
discusses whether the comparative group should be seen as that of persons 
with some type of disability against all persons with disabilities. Inghammar 
concludes that considering all persons with disabilities as a group does not 
make sense.1848 Bull also stresses that if the comparative group is chosen too 
narrowly, the purpose of non-discriminatory provisions may be lost.1849 Bull 
means that the minority should be compared with the majority, but not with 
another minority. In Chapter 3 I also explained that the human rights treaty 
bodies strive to avoid a narrow interpretation of the comparative group. Some 
treaty organs also compare the situation of a person with disability with all 
possible comparative groups. As with other Swedish scholars, I conclude that 
in cases of capacity assessments, the comparative group should be seen as that 

                               
1847 The reasoning as to the core concern as behaviour resembles the analysis of the goal of 
valid consent or refusal in section 2.2.2. There I concluded that the goal should be seen as 
having a choice on what to do with one’s own body. Refusal or consent to treatment are 
expressions of such choice. 
1848 Inghammar, A, Funktionshindrad – med rätt till arbete?: en komparativ studie av 
arbetsrättsliga regleringar kring arbete och funktionshinder i Sverige, England och Tyskland, 
p. 289. 
1849 Bull suggests examples where one group of migrants was compared with another group of 
migrants, instead of a migrants-Swedes comparison. Bull, T, Diskriminering och 
dekonstruktion: om positiv faderskapstalan, p. 180. 
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of all patients that consent to – or refuse – interventions, rather than that of 
persons with other disabilities or disorders. 

The next criterion for a declaration of direct discrimination is a connection 
between a less favourable situation and disability (orsakssamband). In the 
preparatory works the intention to discriminate is not considered to be a 
necessary prerequisite for fulfilling the criterion.1850 In the bill, the 
Government suggested that a causal connection would take place in situations 
where a person is treated unfavourably because it is wrongfully considered 
that he or she belongs to the group with the protected characteristic.1851 The 
Government also underlined that if a period of time between the discriminator 
acquiring knowledge about the disability and less favourable treatment was 
relatively short, a causal connection may be assumed.1852 Since in healthcare 
information about disorders and disabilities is usually available to staff, it 
seems that a connection between less favourable treatment and disability can 
mostly be assumed. 

Whether and how the example of a relatively short causal connection is 
relevant for assessment of the capacity to decide is not particularly clear.  

Hellborg explains that direct discrimination can usually take place if the 
behaviour of a person in certain situations is considered to be typical for the 
kind with protected characteristics without individual assessment.1853 As an 
example she suggests a prohibition on persons with disabilities to conduct 
certain work, because of the general perception, rather than individual 
assessment.1854 This reasoning can be illustrated with examples from the 
practice of the courts. In one of the cases, the Swedish Social Insurance 
Agency referred to a psychiatrist two cases of a man and a woman who were 
on long-term sick leave.1855 The aim of the referral was to assess whether the 
long-term sick leave was in fact required. The psychiatrist provided his 
opinion, which was formulated in very general (and even a somewhat 
offensive) way, and based on the fact that the man and woman were of other 
ethnic origin, namely, Greek. This labelling of the patients without due 
assessment was considered discriminatory by the Equality Ombudsman and 
confirmed by the court.1856 The analogous reasoning can be expected in cases 
                               
1850 Prop. 2007/08:95 p. 488. 
1851 The connection will also be considered to exist in cases where a person is treated 
unfavourably due, for example, to having another person with a disability in the family. See 
also Svea hovrätt dom den 8 oktober 2013 mål nr. RH 2014:9 where a Court of Appeal held 
that there was discrimination regarding the mother of a child with a disability due to the denial 
of the possibility of signing an insurance contract. 
1852 Prop. 2007/08:95 p. 489; AD 2005:32. 
1853 Hellborg, S, Diskrimineringsansvar: En civilrättslig undersökning av förutsättningarna för 
ansvar och ersättning vid diskriminering, p. 269. 
1854 Ibid; AD 2003:47. 
1855 The case concerned discrimination of an ethnic group. However, the construction of the 
Swedish prohibition on direct discrimination on the basis of ethnic origin is substantially similar 
to prohibition on direct discrimination on the basis of disability. 
1856 Stockholms tingsrätt dom den 10 januari 2009 mål nr. T 16183-06. 
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of discrimination on the basis of disability. In the light of the principle of 
objectivity, basing decisions about incapacity solely on having certain 
disorders might be considered to be discriminatory.1857 

Another example of reasoning in the cases of direct discrimination is the 
decision of the Svea Court of Appeal concerning assessment of ability to be a 
parent. The case concerned a situation where a child was taken from the 
parents – the mother with intellectual disability and the father without this 
disability – shortly after birth, and put in custody of the state. The social 
authorities did not provide a special assessment of the mother’s abilities but 
assumed that she was incapable of taking care of the child due to a number of 
witness statements from the staff who assisted her with the child, childbirth, 
and education connected to her new status. There was no evidence that the 
child was at risk of harm, which is a requirement of the law for taking a child 
into the custody of the state.1858 Absence of individual assessment, directly 
required by law, resulting in the child’s removal from the parents, disregarding 
the evidence in favour of the mother by the authority, resulted in direct 
discrimination according to the court.1859 The reasoning provided in the above 
examples seems to indicate that generalised perception as to what a person 
with disability can or cannot do (such as to make healthcare decisions) must 
not be accepted under the Discrimination Act.  

To summarise, starting capacity assessment procedure or denial of capacity 
should be recognised as constituting less favourable treatment. The 
comparative group should be seen as that of all patients who decide to consent 
– or refuse – interventions. The principle of legality, objectivity (studied in 
section 6.3.6) in conjunction with the right to non-discrimination all signify 
that conditions for interference into privacy (including, bodily interventions) 
must be based on legal rules. When legal rules do not require providing 
capacity assessment to those who refuse medical interventions, such 
intervention is likely to be considered to be direct discrimination. Similarly, if 
patients with a disability (perceived or actual) are deemed incompetent to 

                               
1857 See section 2.3.3. 
1858 Lag (1990:52) Med särskilda bestämmelser om vård av unga [Act (1990: 52) with Special 
Provisions on the Care of Young People] Section 2. 
1859 Attunda tingsrätt dom den 24 april 2013 mål nr. T 5508-12; see also Svea hovrätt dom den 
11 april 2014 mål nr. T 5095-13; HFD 2011 ref. 101. Quite a similar situation was reviewed by 
the Equality Ombudsman in 2012. In this case a man went into a pizzeria with his personal 
assistant and ordered a beer with his meal. The man was a wheel-chair user and had aphasia; 
his disability was visible to the waiter. The waiter, however, asked a question as to what 
medicine the man had taken today and despite the fact that it was stated that the medicine was 
not an issue, refused to serve him alcohol. The Equality Ombudsman considered that the actions 
of the waiter constituted direct discrimination. Diskrimineringsombudsmannen ANM 
2010/2154 beslut den 14 juni 2012. 
In another similar case, a barman refused to serve alcohol to a woman, saying that she needed 
to be sober when using a wheel-chair. The Equality Ombudsman also found direct 
discrimination in the case. Diskrimineringsombudsmannen ANM 2014/859, beslut den 14 juni 
2014. 
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decide about their own health due to criteria that are not applicable to those 
without a disability, this may be considered to represent direct discrimination. 
The prohibition on direct discrimination also signifies that stating that some 
groups of people (for instance, persons with dementia) are incompetent to 
decide about medical treatment is impermissible.  

6.7.3.3 Indirect discrimination 
Indirect discrimination is defined as that of situations where a person with a 
specific disability is treated less favourably due to the application of a 
provision, a criterion, or a procedure that may appear to be neutral. Indirect 
discrimination, however, will not occur if the provisions, criteria or 
procedures mentioned above have a legitimate purpose, and the means used 
are appropriate and necessary for achieving that purpose.1860 To qualify actions 
as representing indirect discrimination, the following three criteria should be 
found: (1) less favourable treatment; (2) persons treated less favourably should 
be in a comparable situation with that of others who are not treated in such a 
way; (3) the balance of interests.1861 

The criterion of less favourable treatment has much in common with the 
discussion above regarding direct discrimination. As emphasised previously, 
the less favourable treatment in cases of indirect discrimination may be 
formulated in a neutral way but will be disproportionately applicable to some 
of the groups. For example, in Chapter 2 it was discussed that persons with 
brain injuries and women are statistically worse in performing certain tasks, 
like a simulated gambling situation. If capacity assessment is formulated in a 
way that persons with mental disabilities or women will experience difficulties 
in meeting the criteria, it can be stated that less favourable treatment has 
occurred. In the preparatory works the reasoning about the comparative group 
is rather similar to the direct discrimination yet the statistic differences 
between the more advantageous and less favourable groups are in focus here. 
If it can be proved that the difference between the groups is significant, the 
requirement will be fulfilled.1862 The preparatory works are silent as to what 
difference in percentage terms would qualify for indirect discrimination.  

As mentioned previously, discrimination will not occur according to the 
law if the difference in treatment pursued a legitimate aim, and the means for 
achieving it were necessary and appropriate (lämpliga och nödvändiga 
åtgärder). Assessment of legitimate aim and the means for achieving it is 

                               
1860 Diskrimineringslag (2008:567) [Discrimination Act (2008:567)] Chapter 1 Section 4 para. 
2; prop. 2007/08:95 pp. 103–104. 
1861 Prop. 2007/08:95 pp. 490 ff. 
1862 This formulation requires a comparison between two existing groups rather than a 
hypothetical situation. Prop. 2007/08:95 pp. 490–491; Hellborg, S, Diskrimineringsansvar: En 
civilrättslig undersökning av förutsättningarna för ansvar och ersättning vid diskriminering, 
pp. 292–295. 
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called the balance-of-interests test.1863 Neither the text of the act nor the 
preparatory works list the legitimate aims that are acceptable. The 
Government only clarifies that the aims should be important enough to justify 
why they prevail over the requirements for protection against 
discrimination.1864  

For identifying the legitimate aims, we must remember that the ECHR is a 
part of domestic law. Article 14 ECHR does not contain a list of legitimate 
aims but the references are often made to the conjunctive articles (in our case, 
Article 8 ECHR).1865 According to the ECtHR, the states enjoy a rather narrow 
margin of appreciation in identification of those legitimate interests with 
respect to persons with disabilities.1866 Due to development of international 
human rights standards, the ECtHR should view the list of legitimate interests 
even more restrictively.1867 This is because the text of the CRPD and 
subsequent case practice do not regard capacity assessments (that result in the 
de facto denial of the right to make legally valid decisions) to pursue a 
legitimate aim. Sweden (and the EU) has signed and ratified the CRPD. The 
CRPD, however, does not have a status of Swedish domestic law.1868 If the 
requirement of the Swedish legislation is interpreted in accordance with the 
treaty conformity principle, capacity assessments for invalidation of decisions 
should be viewed as not pursuing a legitimate aim. However, due to the 
absence of practice in this issue it is impossible to estimate whether the treaty-
conformity principle would in fact be applicable with respect to capacity 
assessments. The CRPD also establishes that appointing a person to decide for 
a patient is not an appropriate means for achieving a legitimate aim.1869 The 
CRPD sets the requirements to make the environment accessible for persons 
with a disability, to provide support in exercising legal capacity, and 

                               
1863 Prop. 2007/08:95 p. 491. 
1864 Prop. 2007/08:95 p. 491; see also Hellborg, S, Diskrimineringsansvar: En civilrättslig 
undersökning av förutsättningarna för ansvar och ersättning vid diskriminering, pp. 323 ff. For 
more examples of reasoning about the absence of indirect discrimination in a healthcare context, 
though the criteria are formulated in a way that is disproportionately applicable to some groups, 
see also AD 2017:65; AD 2017:23; AD 2002:128; Zillén, K, Hälso- och sjukvårdspersonalens 
religions- och samvetsfrihet. En rättsvetenskaplig studie om samvetsgrundad vägran och kravet 
på god vård, pp. 209 ff.; Rynning, E, Patientautonomi och diskriminering – om valfrihet och 
kulturell anpassning i hälso- och sjukvården, pp. 488–490. Both authors provide examples 
where the requirements concerning discrimination may be in conflict with requirements of good 
care. Women patients may want to have female gynaecologists and refuse to undergo necessary 
treatment with male gynaecologists, or certain clothes that have a religious value for medical 
staff may be considered unsafe in certain healthcare settings. 
1865 See section 3.6.4. 
1866 See section 3.6.4. 
1867 See sections 3.3.4, 3.6.4, 3.8 and particularly the analysis of the views of UN CRPD 
Committee in Bujdosó et al v. Hungary (4/2011), CRPD/C/10/D/4/2011, 16 October 2013, in 
section 3.3.4. 
1868 See AD 2017:51 where the references to the CRPD and the treaty bodies’ practice are 
explicitly provided. 
1869 Section 3.4.1.4. 
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reasonable accommodation. It was also shown that on the issues of protection 
of life and health, the practice of the ECtHR was sometimes inclined towards 
providing treatment without consent as a necessary and proportional means.1870 
The case practice of the ECtHR cannot be interpreted as requiring protecting 
the life of the patient at all costs, and capacity assessment with the aim of 
exclusion may be perceived as being one of the possible solutions, but not the 
only one. Compliance with the requirements of the CRPD (providing 
accessibility, support, and reasonable accommodation) will most likely satisfy 
the demands of the ECHR. Whether the obligations will be interpreted in a 
manner compliant with the CRPD as well as the ECHR in Sweden is unclear 
so far, due to the absence of case practice and scholarly literature on the issues 
of capacity to decide on healthcare from a non-discrimination perspective.1871  

In this section I have discussed whether setting criteria for denial of legal 
capacity to make healthcare decisions would be considered to be 
discriminatory in accordance with Swedish law. The section highlights the 
fact that the answer to this question is not clear, as we do not know how the 
legitimate aim criterion will be interpreted. Swedish law should be interpreted 
in a treaty-compliant manner. Due to this, the earlier discussion concerning 
differences in the interpretation of legitimate aim by the CRPD Committee 
and the ECtHR was actualised in this section. The CRPD Committee suggests 
a stricter standard, namely that capacity assessments do not have a legitimate 
aim. I have argued previously that this interpretation would also be compliant 
with other international human rights treaties. The ECtHR views denial of 
legal capacity as possibly having a legitimate aim. This section emphasises 
that in order to be compliant with both the UN and the CoE treaties, Sweden 
should view capacity assessments as not having a legitimate aim. However, 
what approach will be chosen in practice is not clear so far. 

6.7.3.4 Inadequate accessibility 
Inadequate accessibility as a form of discrimination is only prohibited with 
respect to persons with disabilities. This term was intended to be synonymous 
with reasonable accommodation.1872 The lengthy definition of inadequate 
accessibility reads: 

a person with disability is disadvantaged through a failure to take measures for 
accessibility to enable the person to come into a situation comparable with that 
of persons without this disability where such measures are reasonable on the 

                               
1870 Sections 3.7.1 and 3.6.4. 
1871 Fridström Montoya discussed in her doctoral thesis the guardianship institute. However, 
the possibility for a CRPD-compliant interpretation of Swedish law in this respect does not 
seem to be considered in her work. Fridström Montoya, T, Leva som andra genom 
ställföreträdare – en rättslig och faktisk paradox, pp. 189–193. 
1872 Prop. 2013/14:198 pp. 16 and 19–20; Fransson, S, and Stüber, E, Diskrimineringslagen: En 
kommentar, p. 79. 
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basis of accessibility requirements in laws and other statutes, and with 
consideration to  

– the financial and practical conditions,  
– the duration and nature of the relationship or contact between the operator 

and the individual, and  
– other circumstances of relevance.1873 

Thus in order to declare that there is discrimination in the form of inadequate 
accessibility, the following criteria must be fulfilled: (1) less favourable 
treatment; (2) comparative group; (3) failure to take measures for achieving 
accessibility; (4) reasonableness of measure.  

The first two requisites seem to be interpreted rather similarly to those 
discussed previously in this section.1874 The criterion of accessibility is worth 
further discussion. In section 3.4.1.2 it was pointed out that accessibility 
within the UN systems refers to the obligations occurring prior to the event 
and is related to persons with disabilities as diverse groups of persons. From 
the definition of inadequate accessibility, it is possible to conclude that 
accessibility has the same meaning in Swedish law. The definition of 
inadequate accessibility stresses that an individual person shall be made for a 
concrete individual (a person as opposed to persons). The Government also 
noted that it was not possible to say what exact types of measures to promote 
accessibility are needed for a concrete individual case.1875 The language that 
the Government chose seems to emphasise that those who apply the law need 
to individualise measures for each case, and not only consider the needs of the 
various groups of persons with disabilities.1876 On the other hand, the 
preparatory works focus mainly on the measures that make the environment 
accessible for the groups of people: information, physical environment, 
providing a personal assistant.1877 It is therefore not quite clear what 

                               
1873 Government Office of Sweden, Discrimination Act (2008:567) translated into English with 
Amendments incorporated up to and including SFS 2014:958. Transitional provisions omitted, 
Govrnment.se 2015 Chapter 1 Section 4.3 p. 3. 
1874 Prop. 2013/14:198 pp. 63–64. Importantly, the comparative group here is defined as persons 
with disabilities compared with persons without this disability. This formulation may still leave 
the question open as to whether the comparative group is that of other persons in society, other 
persons with short-term disorders, or other persons with other types of disability. See analysis 
in section 6.7.3.2, 3.3.3 and 3.6.3. 
1875 Prop. 2013/14:198 pp. 64 and 69. 
1876 See also AD 2017:51. The case concerns the question of whether refusal to employ a person 
with a hearing disability as a university lector constitutes discrimination. The Labour Court 
considered that the measures for ensuring accessibility are disproportional in this case. 
However, in the reasoning of the court measures to ensure accessibility are primarily measures 
necessary in a concrete case (much like reasonable accommodation in the CRPD). However, 
the Labour Court also considered benefits of the measures for persons with hearing disabilities 
as a group. 
1877 Prop. 2013/14:198 pp. 64–65. It is the healthcare provider rather than medical professionals 
who are responsible for providing measures for accessibility, which may indicate the non-
individualisation of measures for individual cases. Prop. 2013/14:198 p. 62, Lagrådet, Bristande 
tillgänglighet som en form av diskriminering 2014 p. 5. 
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accessibility means, whether group measures only, or group measures and 
measures tailor-made for the individual.  

In section 6.7.1 I explained that relation concerning capacity assessment in 
healthcare may be relevant both in the area of healthcare and services. The 
requirements as to inadequate accessibility may differ depending on the area 
of relations. In the area of services (Chapter 2 Section 12c para. 2 
Discrimination Act), the service providers are not bound by the rules 
concerning prohibitions on inadequate accessibility in relation to persons. The 
legislator means that service providers are not supposed to make an individual 
adjustments for a concrete individual, as individual adjustments may disrupt 
providing services in general.1878 However, the preparatory works do not 
explain the reasoning, namely, why there should not be an assessment, if 
individual adjustments are proportional or in fact disrupt service in the specific 
circumstances. As healthcare is a service, inadequate accessibility concerns 
groups of people with disability only. Furthermore, it is important to stress 
that the Discrimination Act only allows for employing measures foreseen in 
the statutory law and with consideration to specific factors (which is in line 
with the principles of legality and objectivity). Thus the measures to 
accommodate patients with decision-making problems can only be conducted 
in the forms prescribed by Swedish law. These formulations clearly point out 
the applicability of the provisions to groups, rather than indicate the need in 
tailor-made adjustments for a concrete individual.  

As follows from the text of the act, assessment of whether the measures are 
in fact reasonable depends on financial and other practical burdens, the 
duration of the measures, and so on. The preparatory works emphasise that if 
an enterprise or a public authority do not have the resources or possibilities to 
enable persons with disabilities to exercise the same rights as everyone else, 
this cannot be required.1879 Whether the actions are particularly burdensome 
seem to be determined on a case-by- case basis.1880 

To summarise, protection against inadequate accessibility means that a 
healthcare provider may be obliged to make the environment more accessible 

                               
The Council on Legislation also questioned why the Government provided examples mainly 
with respect to physical rather than mental disabilities in the inquiry report. In the proposition 
the Government suggested a measure in the form of an isolated place for conversation between 
persons with mental disabilities and public authorities. Prop. 2013/14:198 p. 66. I am not sure 
how this measure will enable patients with mental health problems who find themselves in 
situations comparable with persons without this disability. Perhaps this measure is helpful in 
some cases but may have the opposite effect in others. 
1878 In the governmental proposition one example with an explanation is put forward; namely, 
providing food services. Prop. 2013/14:198 p. 94. 
1879 Prop. 2013/14:198 pp. 68–69; AD 2017:51; see also the earlier case practice AD 2013:78; 
AD 2010:13; AD 2011:25. See also Skaraborgs tingsrätt dom den 24 maj 2018 mål nr. T 2447-
16. 
1880 Fransson, S, and Stüber, E, Diskrimineringslagen: En kommentar, pp. 82–83; Hellborg, S, 
Diskrimineringsansvar: En civilrättslig undersökning av förutsättningarna för ansvar och 
ersättning vid diskriminering, pp. 334–335. 
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for persons with long-term disorders as various groups. The measures may be 
taken in the form of having special staff members to allocate more time for 
ensuring informational accessibility, providing explanations of medical 
information in easy-to-read printed formats, home visits of doctors, as well as 
many other forms. The problems that arise from the formulation are threefold. 
Firstly, in public law the adjustments can be provided only insofar as they are 
prescribed by law (see also section 6.3.7 on objectivity and the legality 
principles in section 6.3.6), which limits healthcare providers in providing 
support that has no basis in the legal order.1881 Secondly, the adjustments are 
only available for persons with disabilities as groups of people, but if 
individual tailor-made adjustments are needed and they do not fit into those 
designed for the groups, the healthcare provider does not have an obligation 
to assist with the individual needs (information disclosure about the proposed 
medical treatment may be seen as an exception as discussed in section 6.4.4). 
Thirdly, the measures for combating inadequate accessibility are significantly 
confined in scope by financial, practical and other burdens. This makes the 
cases of equal treatment especially problematic; for example, while receiving 
care from the smaller healthcare providers. Within the UN human rights 
system, the measures for accessibility are considered to be immediately 
realisable and should not depend on clearing financial hurdles.  

6.7.4 Concluding remarks as to discrimination in capacity 
assessments in healthcare 
Task I.6 requires evaluation of whether starting capacity assessment 
procedures with respect to persons with mental health difficulties is 
discriminatory in Swedish law. The analysis in section 6.7 lead us to conclude 
that capacity assessments in somatic care with respect to persons with 
disabilities must be considered to be direct discrimination within the meaning 
of the Discrimination Act. In the qualifying of the actions as discrimination, 
we need to take into account that persons with disabilities in accordance with 
the Discrimination Act are only persons with long-term disorders (or those 
that are perceived to be persons with disabilities). Capacity assessments – as 
a form of bodily intervention or other interference with the right to privacy – 
shall be viewed as being less favourable treatment. Comparative group is that 
of other patients who make similar choices. Comparative group is that of other 
patients in general, rather than patients with other types of disability or short-
term disorder. Since the law does not require conducting capacity assessments 
in cases of treatment refusal, and where these decisions are not typically 
questioned (except for ensuring that the patient expresses her or his true will 
when refusing life-support),1882 then treatment is less favourable compared 
                               
1881 See also RÅ 1997 ref. 49. 
1882 See section 6.6.1. 
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with others. If the causal connection between disability and questioning 
capacity can be proved (the intention to discriminate does not play a role here), 
then starting the procedure shall be considered to be discriminatory.  

The other important question that should be posed is this: what if the law 
changes, and the requirement to assess capacity is laid down in the domestic 
law? In such a case, there is a risk that starting capacity assessments may be 
recognised as being indirect discrimination. However, the straightforward 
answer as to whether they will be viewed as discrimination at national level is 
not clear so far. Even though starting capacity assessments will satisfy 
requirements for less favourable treatment compared with others, how the 
proportionality assessment will be made is not straightforward. Sweden is 
bound by the UN treaties and, in particular, the CRPD (which is also an EU 
treaty) and the ECHR. If Sweden chooses to abide by the CRPD approach, it 
must recognise that providing capacity assessments with the aim of excluding 
persons with disabilities from decision-making is prohibited. This means that 
capacity assessments would be recognised as representing indirect 
discrimination. In this event, Sweden would not violate the ECHR provisions. 
On the other hand, Sweden may choose a similar approach to the practice of 
the ECtHR, allowing for capacity assessments with the aim of protection. In 
such a case, Sweden would violate the CRPD requirements, but would still be 
compliant with the ECtHR practice, and capacity assessments would not be 
viewed as being discriminatory.  

Inadequate accessibility as a form of discrimination is directed foremost at 
those positive actions that the healthcare provider/staff must make. This form 
of discrimination does not hinder the providing of capacity assessment. Yet it 
requires taking necessary actions, in particular, through providing information 
in accessible forms, making adjustments necessary for persons with 
disabilities in healthcare. This form of discrimination is likely to mean that 
adjustments should foremost be made to persons with disabilities as groups 
(such as easy-to-understand information to those with intellectual disabilities, 
or accessible information in formats for persons with sensory disabilities). Yet 
it is unlikely that the legislator requires individual adjustments to be made for 
those patients who receive healthcare services. 

6.8 Inquiry report 2015:80: towards the capacity 
assessment?  
6.8.1 Changing the consent requirements: goals and limits 
In section 6.1 I explained that the Swedish Government is considering 
possibilities for amending the rules on competent consent.1883 The most recent 

                               
1883 These rules were analysed in section 6.4.5. 
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inquiry report was published in the autumn of 2015. The report recommends 
adopting the law of capacity assessment in healthcare. It was planned that the 
act would come into force in January 2018; so far the Government has not 
proposed the bill of the act to Parliament and it is currently unclear whether 
the Government will formulate the bill. In section 6.8 the legislative changes 
and suggestions are presented in the inquiry report 2015:80.  

The reasoning behind the Government’s intention to amend the legislation 
is seen as a need in “simple and efficient regulation” concerning the situation 
of temporary or permanent loss of decision-making competence.1884 The 
concern of the parliamentary committee is the health and care needs of persons 
with diminished decision-making capacity. It is considered that such persons 
are often reluctant to make decisions, or refuse treatment, and are unable to 
foresee what was best for them. The committee is also concerned that the 
current legislation does not allow for compulsory treatment in the mentioned 
“problematic” situations.1885 There is too little guidance on the part of the 
legislator to assist healthcare practitioners on how they should act when 
patients lack decision-making capacity.1886 These considerations of the 
Government lead us to make assumptions about the goal of capacity 
assessments that are proposed. The Government strives to find some qualities 
in patients that would allow them to make good decisions as to what to do with 
their own bodies, and to distinguish them from those patients who do not 
possess such qualities and are in need of protection.1887 

Inquiry report SOU 2015:80 expressed the aim of the initiated legislation 
as clarification and strengthening the position of patients who do not have the 
ability to make healthcare decisions, as well as providing support to such 
persons.1888 At the same time, the word ‘support’ may be misleading here as it 
has a different connotation than the international human rights law 
requirement discussed in Chapter 3. In inquiry report 2015:80, the aims of the 
proposed changes are expressed as leaning towards providing treatment in the 
best interests of patients; support in inquiry report 2015:80 means protection 

                               
1884 Dir. 2012:72 p. 1 
1885 Dir. 2012:72 pp. 2–3. 
1886 Dir. 2012:72 p. 3. As should be clear from the analysis in section 6.4.5 I agree that there is 
a problem for a healthcare professionals to be certain about the substance of their obligations 
in accordance with the law. The law is not straightforward and clear. For instance, for 
interpretation of healthcare legislation in the treaty-conformity principle a healthcare 
professional must receive education not only in Swedish law, but in human rights law as well. 
Even though education in the area in human rights is to some extend required by law, and is 
always beneficial, professionals of all specialities cannot be expected to make as much effort 
to research and interpret the law, as was made, for instance, for this research. However, there 
is evidently a need to systematize and clarify the valid law for healthcare professionals.  
1887 Cf. Section 6.4.2 and 6.4.5. 
1888 SOU 2015:80 p. 34. 
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of health and prevention of health deterioration.1889 I shall return to the 
question of what kind of support is suggested in section 6.8.3. 

The major proposed amendment is a procedure for capacity assessment. 
The inquiry suggests that decision-making capacity should be assessed by an 
authorised doctor or by a team of professionals.1890 In section 6.8.2 I analyse 
the criteria for capacity assessment, and when this procedure is supposed to 
start. If it is found that a patient lacks capacity, a supporting person should be 
appointed. Importantly, inquiry report 2015:80 does not propose amendments 
concerning the application of force, including compulsory treatment and 
treatment in emergency situation.1891 The amendments the Government 
considers are based on voluntariness in care, to emphasise the value of the will 
of a person.1892 The inquiry report suggests that if a patient without the required 
level of decision-making capacity disagrees with a proposed intervention, the 
said intervention is forced.1893 Interventions that are forced, as mentioned 
previously, should not be covered by the suggested changes.1894 Therefore the 
possible amendments in inquiry report 2015:80 concern situations where a 
patient consents to treatment or is unable to make any decisions and is unlikely 
to physically resist treatment. This reasoning in the inquiry report risks being 
problematic to some degree. As identified in section 6.4.5, the current “grey 
zone” of Swedish law is the situation of those who can neither make any 
decision nor communicate to healthcare staff in any way their wishes and 
preferences, but are still able to physically oppose treatment. However, the 
initiative excludes the application of force in such situations and does not 
clarify what should be done by the “supporters” or personnel. The mentioned 
“grey zone” is not addressed by the inquiry report.  

Having introduced the areas of possible changes of law in accordance with 
the inquiry report, we shall now turn to the question: based on what criteria, 
and when, should the mental capacity to consent to treatment be determined? 

                               
1889 SOU 2015:80 p. 111. The inquiry report suggestions are based mainly on CoE 
Recommendation on the Principles Concerning the Legal Protection of Incapable Adults, 
Committee of Ministers of the Council of Europe, R(99)04, 1999 as a starting point. The CRPD 
standard is mentioned and briefly discussed. The discussion about the CRPD mainly focuses 
on difficulties in interpreting the standard. The systematic study of the international human 
rights law standards was not provided in the inquiry report. SOU 2015:80 p. 30. 
1890 The mentioned actors shall also decide on the appointment of a supporting person. SOU 
2015:80 pp. 39, 52 and 60. 
1891 The suggested changes in the legislation are not intended to be applicable in compulsory 
psychiatric care, sterilisation, abortion, or gender changes. SOU 2015:80 pp. 35, 43–44, 51 and 
60. 
1892 SOU 2015:80 p. 29 
1893 SOU 2015:80 p. 487. 
1894 SOU 2015:80 p. 51. 
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6.8.2 Assessing capacity in the inquiry report: when, and based 
on what criteria?  
Inquiry report 2015:80 suggests that capacity assessment should consist of two 
stages. The first stage (so-called ‘empirical’) can be seen basically as a pre-
assessment and getting to know a person. It must be carried out on the basis 
of what the patient does and says, and with “supporting evidence” about 
disorder or external stress.1895 The result of this pre-assessment will (if the act 
is adopted) start capacity assessment in the sense described in Section 1.3.3; 
namely, assessing those abilities leading to the recognition of validity or 
invalidity of the decision to consent to medical treatment.1896 In other words, 
the beginning of the procedure of capacity assessment will be influenced by 
the “gut feelings” of medical personnel and, in particular, any disorders a 
patient has and the behaviour that he or she exhibits. It is clear from this that 
further capacity assessment is not a universal prerequisite for all the 
population, but will be employed mainly for certain patients who are more 
“suspicious”. Obviously, people with mental disorders diagnosed, or those 
with other disabilities, will be over-represented in the “suspicious” group. The 
“supporting evidence” about disorder, in my view, should also immediately 
raise concerns about discrimination of persons with disabilities if as a result 
of such assessments less favourable treatment can be proved.1897  

The second stage is to evaluate whether mental capacity is so reduced that 
a patient cannot make a valid decision.1898 This stage can be seen as a classic 
functional capacity assessment test, inspired by the English MCA. The inquiry 
report is silent on the necessity of informing the patient about capacity 
assessment procedures. The initiative also does not consider explicit 
authorisation of capacity assessments without consent. The assessment can be 
provided only after information about medical intervention was disclosed and 
adjusted in the appropriate manner.1899 The assessment is supposed to be 
decision-specific and time-specific.1900  

The capacity assessment in accordance with inquiry report 2015:80 
requires the assessment of four abilities:  

• understanding relevant information;  
• weigh (överväga) alternative choices;  
• to decide in a case in accordance with the weighing made; and 

                               
1895 SOU 2015:80 p. 371. 
1896 As explained in section 6.8.1, the inquiry report does not cover forced interventions. This 
means that the capacity assessments may invalidate only consent to treatment. 
1897 In fact, the inquiry report even identifies persons with dementia, intellectual, and other 
mental disorders as target groups. SOU 2015:80 p. 35; see also SOU 2015:80 p. 286. See 
detailed analysis in sections 6.7.3.3 and 6.7.4. 
1898 This question is considered to be legal and moral. SOU 2015:80 p. 371. 
1899 SOU 2015:80 p. 494. 
1900 SOU 2015:80 pp. 31, 51–52, 370–371 and 377. 
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• to communicate the decision by any means available.1901  

Though the test of the inquiry report refers to the mentioned criteria for 
capacity assessment as being objective and impartial, a number of variants of 
their interpretation can be made.1902 In section 2.2.3 I showed that the verb to 
“understand” can be interpreted in a number of ways. I asserted that the verb 
is not desirable to use in the case of a legislator striving to achieve clarity as 
to the required level of knowledge. Information relevant to making decisions 
may be completely different for each and every individual. The formulation 
of the test, however, implies that assessment of the ability to understand 
information relevant for a decision will be conducted from the perspective of 
what the physician believes to be relevant. The inquiry refers to all the 
information that needs to be disclosed by physicians.1903 The list of what a 
person must understand may be continued, depending on what assessors 
believe the relevant information is.1904 Due to the number of interpretations of 
the criterion of understanding and the relevance, it cannot be said that 
formulation in law would signify objective interpretation and would be 
applied equally to all patients.  

The criterion of weighing alternative choices also calls for analysis. The 
inquiry report associates the criterion with the ability to use the information 
disclosed in order to make decisions. Patients can be considered to be unable 
to decide if they do not remember alternative choices disclosed or cannot 
conceive of any other outcome. For instance, in cases of severe depression 
some patients are considered to lack the ability to see other options of 
treatment.1905 The formulation of the criterion emphasises the necessity for 
patients to articulate how they reason about the options. Disclosing the 
reasoning may be problematic for some due to their poor articulation skills; or 
the absence of any desire to explain personal reasons behind the options; or 
even anger for needing to prove the right to decide what should happen to their 
own bodies. 

The third criterion of deciding in accordance with weighing the options is 
not discussed consistently in the report (and seems to be inspired by 
Frankfurt’s second-order desire concept of a person and the MCA 2005 use 
and weigh criterion).1906 On the one hand, it is stated that unwise or irrational 
decisions should not mean that a person is unable to decide.1907 On the other 
                               
1901 SOU 2015:80 pp. 36 and 372. In the report, however, the relevance of science and proven 
experience for capacity assessment and harm resulting in invalidation of decisions is not 
discussed. 
1902 SOU 2015:80 p. 37. 
1903 SOU 2015:80 p. 495. 
1904 SOU 2015:80 p. 372. 
1905 SOU 2015:80 pp. 496 f. 
1906 See section 4.5.4.1 and Frankfurt, H G, Freedom of the Will and the Concept of a Person, 
pp. 8 ff. 
1907 SOU 2015:80 p. 496. 
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hand, references to the rationality of decisions are made.1908 The analysis in 
this book about the English criteria for capacity assessments that are 
formulated in a rather cognate way may indicate a number of possible 
problems that can be expected with such capacity assessments. The concerns 
as to foreseeability of the criteria for patients and assessors must be raised.  

To summarise, inquiry report 2015:80 suggests to start capacity 
assessments with respect to persons who are suspected of lacking mental 
capacity. This provision will surely lead to the situation where interventions 
in the form of capacity assessment will be made predominantly on persons 
with disabilities. This means that concerns as to indirect discrimination must 
be raised. The suggested criteria for capacity assessments are formulated in a 
manner that will unlikely make requirements to be foreseeable and clearly 
defined for patients or healthcare practitioners. This should raise concerns as 
to fulfilment of the requirements of Chapter 1 Section 9 IoG (objectiveness in 
drawing distinctions as to mentally incapable and capable patients), as well as 
requirements of foreseeability (in particular, in accordance with Article 8 
ECHR). 

6.8.3 Supporting arrangements in the inquiry 
Capacity assessments in the report are supposed to fulfil a double function: on 
the one hand, it is recognised that a patient who does not pass the test cannot 
make a valid decision; on the other hand, inability to make a valid decision 
provides access to so-called supportive arrangements. In some routine 
situations, there might be no need to appoint a supporter and healthcare 
personnel will function in this capacity.1909  

What exactly is the supporting person supposed to do in the case of a patient 
who lacks capacity? The inquiry report suggests that a supporter should make 
a decision in the best interests of the patient.1910 As explained in section 6.3 
and 6.4, the decision of a patient to refuse treatment cannot be overridden 
without the act of Parliament (Chapter 2 Article 6 IoG). In section 6.8.1 it was 
pointed out that inquiry report 2015:80 does not intend to become such an act 
of Parliament, and has no intention of authorising forced interventions. This 
means that only consent to treatment can be authorised by a supporter or in 
situations where patients do not express personal will and do not oppose 
treatment. In situations where a patient physically resists treatment, or even 
expresses views about the desire to get better, but not wanting treatment, the 
application of force would mean that forced bodily intervention had occurred. 
Such interventions are not authorised by the act or valid Swedish law in 
somatic care. 

                               
1908 SOU 2015:80 pp. 372–373; see also SOU 2015:80 appendix 4 p. 486. 
1909 SOU 2015:80 pp. 38 and 52. 
1910 SOU 2015:80 p. 47. 
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The inquiry report does not expressly describe situations where a patient 
wants treatment, but supporting persons disagree with its necessity. Such 
situations may be considered a hindrance to the accessibility of healthcare 
services for persons with disabilities. They are seen as being undesirable from 
the perspective of Swedish international obligations as well as the 
Discrimination Act and the HSL.1911 

Making decisions in the best interests of the patient should also raises a 
number of concerns. In section 3.2.2.2 I argued that international human rights 
law distinguishes between the best interests standard and the interpretation of 
the wishes and preferences. The former requires assessment as to what is 
objectively best for the patient, whereas the latter focuses on what the patient 
would have wanted were she or he to be in a position to decide. The concept 
of hypothetical consent in Swedish constitutional and criminal law seems to 
be rather similar to the standard of best interpretation of the patient’s wishes.  

A supporting person is supposed to be appointed whether or not a patient 
consents – or refuses – medical treatment. Supporting arrangements in 
accordance with the act will be provided in a specific order. If a capable patient 
has provided a power of attorney (framtidsfullmäktig) the attorney will act as 
a supporting person. In cases where power of attorney cannot be given by a 
capable adult, the act foresees an order to appoint close ones as supporting 
persons (administrators and special representatives are listed first in the 
order).1912 Certain possibilities to change the order depending on the will of a 
patient and complaining about the decisions to the administrative courts are 
foreseen in the report.1913  

The supporting persons will be obliged to consult with a patient for as long 
as possible, and it is assumed that they will have good knowledge of the patient 
concerned.1914 But it is they who are entitled to make decisions if the patient is 
found to be mentally incapable. The function of supporting persons can be 
described as that of a link between healthcare practitioners and the patient. It 
is suggested that support can be provided in the structuring of information to 
make it as clear as possible, giving the patient enough time to think, or to use 
different communication aids, as well as many other methods.1915 The types of 
support the inquiry report lists should normally be available for a person who 
                               
1911 Moreover, in section 6.6.2 it was discussed that the SBU considered whether making 
decisions for patients may significantly harm their mental wellbeing. This issue is not addressed 
in the inquiry. Statens beredning för medicinsk utvärdering, Omhändertagande av äldre som 
inkommer akut till sjukhus – med fokus på sköra äldre, SBU.se 2013, p. 26. 
1912 Even if a power of attorney exists, priority should be given to a special representative or an 
administrator. SOU 2015:80 p. 42. 
1913 In order to change a supporter a patient must demonstrate the ability to understand that the 
supporter wants something good for the patient and that this person will in fact decide on behalf 
of the patient. The requirement as to understanding that a supporter is going to make a decision 
for a patient is in fact contrary to the idea of support and making decisions with the patient. 
SOU 2015:80 p. 41. 
1914 SOU 2015:80 pp. 41–43. 
1915 SOU 2015:80 p. 353. 
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has someone close whom they can trust. There are no legal obstacles to receive 
this type of support in accordance with the legislation existing at the 
moment.1916 The need for creating the complex procedure of assessment 
capacity to obtain this type of support is incomprehensible to me, because it 
only formalises the supportive arrangements that patients already have. The 
other issue is where a patient does not have anyone close they can trust, 
administrator or trustee. These situations are not envisaged in the inquiry 
report and that is rather unfortunate.  

Another problematic matter is that the need for support is mostly described 
with respect to understanding medical information. The state, however, cannot 
ensure that these specific types of information can be correctly interpreted by 
a supporter, and that it will not be misinterpreted so that the patient makes a 
decision that the supporter would prefer. The inquiry also contains no 
provisions concerning control against undue influence or abuse made by 
supporting persons in making any decisions.  

The analysis in this section leads me to conclude that the mechanism of 
support in making healthcare decisions outside the already existing support 
circle are not addressed in the report. But due to the possible complexity of 
decisions and the information connected to them, there seems to be a need to 
create these mechanisms of voluntary support. The need in formalisation of 
the procedure for obtaining already accessible support is questionable. 

To summarise, the proposed amendments to legislation cannot be seen as 
representing a solution to the problem of the identified “grey zones” within 
the national law; namely, when a patient cannot express his or her wishes, and 
is unaware of the environment and physically resists actions. The suggestions 
concerning formalisation of supportive arrangements are unlikely to bring 
new possibilities for actual accessibility or gaining support within healthcare 
for patients. In my view, the legislator should instead concentrate on the 
necessity of implementing measures for support for communication with 
patients.1917  

The inquiry report also raises questions regarding compatibility with 
international human rights standards and domestic law as to legal capacity on 
an equal basis with others. 

                               
1916 Patientlag (2014:821) [Patient Act (2014:821)] Chapter 5 Section 3; Patientsäkerhetslag 
(2010:659) [Patient Safety Act (2010:659)] Chapter 3 Section 4, Chapter 6 Section 6. 
1917 In Sweden, social workers already provide some forms of support in some hospitals. For 
instance, there are curators in healthcare. However, the obligations of healthcare providers to 
appoint communication specialists (curators, other social workers, mediators in healthcare) to 
provide support to patients who need access to it is not regulated.  
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6.9 Conclusions 
6.9.1 On the structure of conclusions 
The analysis in chapter 6 allowed for the addressing of many of the research 
tasks in relation to the Swedish legal order. In section 6.9 these research tasks 
are summarised, and the Swedish legal order is evaluated based on the 
standards chosen. In section 6.9.2 the tasks related to research question I – 
when to assess capacity – are addressed. Sections 6.9.3 and 6.9.4 concentrate 
on the research question II – concerning what criteria must be used to assess 
capacity in Sweden. 

6.9.2 When to assess capacity under Swedish law 

6.9.2.1 Relevance of capacity assessments under Swedish law 
Task I.1 of the thesis requires investigating whether capacity assessment 
is relevant for decisions about somatic care in Sweden and whether other 
thresholds apart from mental capacity are established by the national laws for 
somatic healthcare decisions. In Sweden mental disorder or any other 
diagnostic threshold is not named in the law, and cannot be used as a hindrance 
to making somatic healthcare decisions in accordance with the law.1918 For 
somatic medical interventions the general rule of Swedish law is a 
presumption of legal and decision-making capacity of all adult patients.1919 To 
answer the question of when capacity assessments are needed, I questioned 
how reduced decision-making abilities might impact on the validity of 
decisions and access to care. Four situations were considered:  

• a situation where a patient consents to treatment;  
• a situation where a patient refuses treatment; 
• a situation where the will of a person cannot be investigated and 

treatment is necessary to eliminate danger that acutely and seriously 
threatens the patient’s life or health (emergency situation); and 

• a situation not qualified as an emergency, where the patient’s 
decision to consent to or refuse intervention is absent.  

Only treatment in emergency situations is explicitly regulated in statutory law. 
Treatment in emergency situations is possible to provide only if the will to 
refuse treatment is unknown. The legislator thus assumes that in emergency 
situations a patient would have provided consent to treatment if he or she was 
in the position of choosing (in other words, where there is hypothetical 
consent). The other three situations are not explicitly covered by Swedish law. 
I argued that the treaty-conformity interpretation, the requirements of non-

                               
1918 Sections 6.4.5 and 6.6.1. 
1919 SOU 2013:2 p. 179. 
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discrimination, the principle of good health and care with equal opportunities 
for the population as a whole, necessitate providing treatment in accordance 
with the patient’s will, even if the particular decision-making abilities are 
below the required level. In situations where a patient consents to intervention, 
the obligations of healthcare personnel are to ensure that the patient’s will is 
heard and interpreted correctly and to provide information that is individually 
adjusted to the patient’s needs. I have also argued that the treaty-conformity 
principle demands interpreting obligations in a similar way when treatment is 
refused. Since the law sets no additional requirements for invalidation of 
refusal and does not allow forced somatic interventions, mental capacity does 
not influence the validity of decisions to refuse care. The most problematic 
are those situations where a patient is unable to arrive at any decisions at all. 
In situations the treaty-conformity principle necessitates providing the best 
interpretation of the patient’s wishes and preferences. If such wishes are 
indeed to be regarded as that of receiving treatment, then treatment may be 
provided and consent can be assumed. Situations where patients physically 
resist treatment, however, are especially problematic, due to the necessity to 
re-interpret previously provided assessments. The legislator has so far not 
enacted explicit guidance for medical practitioners on how to deal with the 
above mentioned types of case and how physical resistance should be 
understood. In cases of physical resistance, the treaty-conformity 
interpretation requires reassessment of the patient’s wishes and the provision 
of support. 

The current vagueness of the legislation with respect to the requirement for 
valid consent may be troublesome both for healthcare practitioners and 
patients. Treaty-conformity interpretation allows for certain gaps to be filled, 
but guidance from the authorities is necessary to ensure legal certainty.1920 The 
analysis above leads us to conclude that the main efforts of healthcare 
practitioners should be concentrated on understanding the patient’s will, 
ensuring accessibility, and offering support and reasonable accommodation, 
rather than attempting to invalidate certain decisions and limiting access to 
rights. The Swedish national law therefore does not invalidate decisions made 
by a person without certain mental abilities, if the decisions are communicated 
and intervention is necessary. 

6.9.2.2 Distinction between somatic and compulsory mental healthcare 
Tasks I.2, I.8 and I.11 demand studying how the national legal orders draw a 
distinction between somatic interventions and compulsory mental health 
interventions, and evaluating whether delimitation is compliant with human 
rights law and consistent with scientific knowledge. As stated in the previous 

                               
1920 As stated in section 6.1.2, treaty-conformity interpretation is a method that, according to 
Swedish scholars, is rarely used in practice. Consequently, I do not exclude the possibility that 
the valid law will be interpreted differently by various actors. 
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section, somatic medical interventions do not require capacity assessment. Yet 
it may be debatable whether capacity assessments are in fact required if a 
patient has to receive compulsory psychiatric treatment.  

In section 6.5 the rules concerning compulsory mental health interventions 
laid down in the LPT were analysed. The LPT establishes three criteria for 
compulsory interventions. These are having a serious mental disorder, care 
needs, and objecting to treatment or the inability to consent to it. The serious 
mental disorder is a concept that was constructed by law, and is of a medico-
legal nature. This means that lawyers cannot in practice identify what is in fact 
a serious mental disorder, but psychiatrists also cannot use the diagnostic 
meaning of a mental disorder to identify what falls within the scope of the 
LPT. The question of whether a patient has a serious mental disorder should 
be determined by judges as well, but in practice, the answer is mostly provided 
by medicine. Swedish legal scholars indicate that judges import the 
conclusions as to serious mental disorder and rarely disagree with medical 
practitioners.1921 The guidance on how to delimit serious mental disorders from 
less serious mental disorders is of an ambiguous nature. Preparatory works 
suggest several examples of serious mental disorders (some of which are 
explained in a self-contradictory manner). It seems problematic to identify 
whether those disorders not directly named in the preparatory works or 
decisions of the courts that have precedential value can be treated as serious 
mental disorders.  

The criterion of care needs depends on the type of care that is to be provided 
– closed or open psychiatric care. To admit a patient to closed psychiatric care 
one needs to show that a patient has indispensable needs that cannot be 
satisfied by means other than admission to 24-hour care. The indispensable 
needs in care are often connected with a risk of self-harm or dangerousness to 
others. The question of whether a patient has care needs is readdressed to 
medicine. However, the Swedish agency (SBU) and legal scholars indicate 
that the current methods of identification of suicide prediction, or prediction 
of the possibility of harming others, are poorly developed; there is very high 
risk of incorrect assessments.1922 Open psychiatric care can be provided for the 
purpose of a patient’s following certain requirements in order to be able to 
receive necessary care. The practice of the Supreme Court interprets this 
criterion, in particular, as the need for preventing the deterioration of mental 
                               
1921 Wahlberg, L, et al., Rättslig prövning av skälen för sluten psykiatrisk tvångsvård – bör 
domstolarna lita på den medicinska expertisen?, pp. 631–637; Kindström Dahlin, M, Radovic, 
S, and Eriksson, L, ”Juridiken måste gå ihop” – Domarens tillämpning av offentligrättsliga 
principer vid muntliga förhandlingar i psykiatrimål, pp. 65–66. 
1922 Statens beredning för medicinsk utvärdering, Instrument för bedömning av suicidrisk. En 
systematisk litteraturöversikt, SBU.se 2015, pp. 40 ff.; Statens beredning för medicinsk 
utvärdering, Riskbedömningar inom psykiatrin. Kan våld i samhället förutsägas?, SBU.se 2005, 
p. 59; see also Nilsson, T, et al., The Precarious Practice of Forensic Psychiatric Risk 
Assessments, pp. 403–404; cf. Gustafsson, E, Psykiatrisk tvångsvård och rättssäkerhet: en 
rättsvetenskaplig monografi om LPT, p. 211. 
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disorder. Such prevention, however, may signify a very broad range of 
activities that are necessary for an entire life. It may also encompass activities 
related to physical health and well-being in order to prevent a worsening of 
mental disorders. 

The third criterion is inability to consent – or objecting – to treatment. In 
the case of a patient objecting to treatment, it is clear what is meant by the 
criterion. Inability to consent to treatment is more ambiguously defined. In 
section 6.5.5 it was shown that interpreting whether a patient can consent to 
psychiatric care interventions depends on the kinds of care needs. The consent 
for treatment in closed psychiatric care concerns treatment that is 
indispensable at the particular moment. The consent for treatment in open 
psychiatric care may concern preventive measures as well. On the one hand, 
the wording of the act and the preparatory works seem to concentrate on 
whether consent is reliable (for instance, what kind of experiences a patient 
has had with healthcare, and whether from those experiences a patient can be 
trusted). However, in the decision of the Supreme Administrative Court HFD 
2015 ref. 64, assessment of patient’s insights was deemed to be necessary, 
which might suggest that some form of capacity assessment needs to be 
provided.1923 

The summary above indicates that all the criteria for admission to 
compulsory mental healthcare are ambiguously defined. Absence of clearly 
defined criteria may lead to problems with legal certainty as to what rules 
should be applicable in relation to patients with mental disorders. However, it 
is not the only problem existing with delimitation between compulsory mental 
healthcare and somatic mental health treatment. In accordance with the LPT, 
only psychiatric care can be provided compulsorily. Care may encompass 
various interventions, yet it is not regulated as to whether interventions that 
are perceived as being somatic can be administered as a part of compulsory 
psychiatric care. If such interventions cannot be provided, because they are 
not a part of psychiatric care, how the line should be drawn between 
psychiatric and non-psychiatric care becomes unclear. The situation described 
above leads to ambiguity of the legal status of persons with mental disorders. 
If a patient is admitted to compulsory psychiatric care, it is uncertain whether 
all somatic interventions should be administered compulsorily, or such 
interventions are provided in accordance with the patient’s will.  

The problems that arise from delimitation between compulsory mental 
health treatment and somatic interventions should be evaluated based on the 
standard of consistency with scientific knowledge and compliance with 
human rights law. As well as in English and Russian law, Swedish law de 
facto readdresses some of the criteria for admission, and defining psychiatric 
care, to medicine; therefore the standard of consistency is applicable. In 

                               
1923 See also Kindström Dahlin, M, Om sjukdomsinsikt, nödvändig vård och samtycke vid öppen 
psykiatrisk tvångsvård, p. 122. 
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relation to both of these standards, very similar problems of delimitation 
between somatic and compulsory mental health interventions have been 
previously identified in the chapters on English and Russian law. As we 
already know, the scientific conception of mental disorder is that mental 
disorders are heterogeneous conditions, and that drawing a sharp distinction 
between mental and somatic disorders appears to be scientifically problematic, 
and might be unnecessary. Mental and somatic disorders are interrelated and 
interconnected, and disorders that were labelled as somatic may lead to mental 
disorders, and mental disorders can lead to somatic disorders. When Sweden 
attempts to delimit mental disorders from somatic disorders, scientifically 
valid answers are unlikely to be received. In addition, it is not also clear what 
kind of seriousness medical practitioners should establish. Similarly, 
delimitation between psychiatric care, and somatic interventions is 
problematic, since medical interventions can influence both the mental and 
physical state. Therefore, the legal definition of a mental disorder and the 
scientific conception of a mental disorder are different. The definition of 
psychiatric care, to the best of my knowledge, is not provided by the medical 
sciences. The inconsistency identified above leads to the fact that the legal 
question cannot be answered in a scientifically accurate and valid manner, and 
only ad hoc answers can be given.  

In turn, similar to England and Russia, the Swedish approach is problematic 
from the human rights perspective. Human rights law demands that national 
law be precise, foreseeable and accessible for a person and formulated in a 
way that protects from arbitrariness. Despite attempts to distinguish between 
treatments for mental and somatic disorders, the legislator is not 
straightforward on whether the somatic disorders may be treated within the 
care of compulsory mental healthcare. Swedish law does not fulfil the 
requirements of the right to privacy in relation to persons with mental 
(especially psychosocial) disorders, as it is not clear how far compulsory care 
can be stretched. The principles for distinguishing necessary somatic 
treatment that may fall within the scope of the LPT from the treatment that 
falls within the scope of the Patient Act are not elaborated within the system. 
The UN and CoE treaty bodies may consider Swedish rules on distinction 
between voluntary treatment and compulsory mental health care as a violation 
of the right to privacy of persons with mental health problems.1924 

                               
1924 The criticism with respect to delimitation between somatic and compulsory mental health 
care, can also be delivered through internal Swedish principles. In particular, principles of 
legality and objectivity demand establishing concrete and precise criteria for the exercising of 
legal powers in relation to patients with mental disorders. See section 6.3.7. 
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6.9.2.3 Classification of capacity assessments and refusal of capacity 
assessment procedures 
This section summarises tasks I.4 on the legal classification of capacity 
assessments and I.5 that concerns the legal relevance of a refusal or an absence 
of consent to capacity assessment procedures. In Sweden, capacity assessment 
procedures are not directly mentioned in healthcare legislation and are not 
classified. In section 6.3.3 I argued that decisions to invalidate the patient’s 
consent to – or refusal of – medical intervention based on mental capacity 
have significant consequences for the lives of patients and have long-lasting 
effects. I also argued that legal incapacitation should be considered to be an 
exercise of public powers in the public law sense. Classification of capacity 
assessment procedures was discussed from the constitutional law perspective 
in section 6.3.4. Chapter 2 Article 6 IoG distinguishes between the so-called 
bodily interventions and invasions into personal integrity. It was concluded 
that capacity assessments are very similar to psychiatric or psychological 
examinations and should therefore be classified in the same way. Swedish 
legal sources regard psychiatric examinations to be bodily interventions, and 
capacity assessments should also be viewed as such. However, the processing 
of data about a patient, which may be the result of capacity assessments, 
should be considered to be an invasion of personal integrity.  

The construction of Chapter 2 Article 6 IoG provides protection against 
bodily interventions only if such interventions are considered to be forced. In 
section 6.3.5 it was explained that forced capacity assessments are 
assessments despite refusal, as well as situations where patients provide 
consent under the threat of sanctions, or where patients reasonably perceive 
that they do not have a choice in refusing the procedure in question. This 
means that disclosing information about mental capacity assessments in an 
accurate manner is important for capacity assessment not to be forced. In the 
analysis in section 6.6.1 it was also considered whether an absence of consent 
meant that the procedure concerned was forced. The concept of hypothetical 
consent or hypothetical refusal can be helpful in answering this question. 
Hypothetical consent can be seen as a presumption that a person would 
consent if he or she had been in the position to choose. The presumption of 
hypothetical consent exists in particular in cases of emergency treatment. The 
legislator presumes that patients would like their lives to be preserved even 
when it was not possible to communicate with them. There is also a 
presumption of hypothetical refusal of psychiatric medical intervention. I 
explained this presumption as an assumption on the part of the legislator that 
a patient would not restrict his or her own self-determination, had she or he 
been in a position to choose. The important question is what presumption – 
hypothetical consent or refusal – should be applicable in the cases of capacity 
assessments. I argued that the main protected value in such cases is the 
recognition of decisions as being valid in accordance with the law. Since in 
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Sweden there is a presumption of decision-making capacity for adults, an 
assessment will have the intention of invalidating decisions. In the light of 
these considerations the presumption that there is a hypothetical consent to 
capacity assessment procedures seems unreasonable. I therefore argue that 
capacity assessment should be seen as being forced, unless consent to it was 
first obtained. 

If the procedure of capacity assessment is considered to be a forced bodily 
intervention, prerequisites laid down in Chapter 2 Articles 20-21 IoG must be 
fulfilled. For our case it means, in particular, that if a person refuses to undergo 
capacity assessment, or has not provided consent, the possibility open for 
forced intervention must be prescribed by the law of Parliament. At this point, 
such a law of Parliament does not exist. Thus if consent to capacity assessment 
has not been obtained, then capacity assessment should be regarded as being 
illegal, since forced assessments are not foreseen in the legislation. There are 
no plans to allow forced capacity interventions, as stated in the inquiry report 
2015:80. 

If a patient voluntarily consents to undergo a non-discriminatory capacity 
examination, the principles of legality, objectivity and proportionality are still 
relevant for finding out whether the capacity assessments can take place. The 
principle of legality with respect to capacity assessments begs to question 
whether the powers to provide consensual capacity assessment are foreseen in 
law. If the initiative in the inquiry report 2015:80 becomes law, this criterion 
will be satisfied. Furthermore, the principle of objectivity re-emphasises again 
provisions concerning non-discrimination and equality before the law. 

To conclude, according to the Swedish constitution a refusal to undergo 
capacity assessment or an absence of consent to it, means that the procedure 
cannot take place (before the enactment of an act of Parliament that allows 
such a procedure).  

6.9.2.4 Discrimination and starting capacity assessments 
Task I.6 requires answering the question of whether starting capacity 
assessment procedures with respect to persons with mental health difficulties 
are discriminatory according to Swedish law. In section 6.7 I have studied 
criteria for recognising actions or omissions as discrimination, granted within 
the Swedish legal order. The Discrimination Act was the main focus of the 
discussion. Persons with disabilities in accordance with the Discrimination 
Act are those persons with long-term disorders only (or those that are 
perceived to be persons with disabilities); however, the term disability has 
been interpreted in a broader manner in the areas of direct EU law competence. 
Starting capacity assessment procedure is related to interference with the 
rights of a person, such as the right to privacy, and should be regarded as being 
less favourable treatment. The comparative group consists of other patients in 
general who make similar choices (not as patients with other types of disability 
or short-term disorders). Since the law does not require conducting capacity 
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assessment in cases of treatment refusal, and these decisions are not 
questioned (except for ensuring that the patient expresses her or his true will 
when refusing life-support),1925 the treatment concerned is less favourable 
compared with others. If the causal relations between disability and 
questioning capacity can be proved (the intention to discriminate does not play 
a role here), then starting the procedure should be considered as being a form 
of direct discrimination.  

In section 6.7 I have also discussed whether capacity assessment 
procedures should be viewed as being discriminatory if the act of Parliament 
lays down the necessity for conducting such procedures. It was concluded that 
starting capacity assessments may be recognised as being indirect 
discrimination. However, the straightforward answer as to whether they are to 
be viewed as representing discrimination at national level is not clear so far, 
since how the proportionality assessment is to be made is problematic to 
predict. Sweden is bound by the UN treaties, and in particular the CRPD 
(which is also an EU treaty) and the ECHR. Sweden may choose to abide by 
the CRPD approach, and by doing so capacity assessments with the aim of 
excluding persons with disabilities from decision-making should be 
considered to be indirect discrimination. On the other hand, Sweden may 
choose a similar approach to the practice of the ECtHR, allowing for capacity 
assessments with the aim of protection. In the latter case, Sweden would 
violate the CRPD requirements, and capacity assessments would then be 
viewed as being discriminatory.  

The analysis allows for considering things as they stand, the starting of 
capacity assessments in relation to persons with mental health difficulties in 
Swedish somatic healthcare, represents direct discrimination. If Parliament 
legislates on establishing capacity assessments in somatic care, assessments 
may be viewed as being indirect discrimination, but only if the law is to be 
interpreted in conformity with the CRPD. 

6.9.2.5 Obligation to assess capacity 
Answering the question of when assessment of capacity is required, leads us 
to conclude that capacity assessments in Swedish law cannot start when a 
person refuses or does not consent to them (see section 6.9.2.3). This means 
that in somatic care capacity assessments may start only if patients consent to 
being assessed. We have also concluded that capacity assessments should be 
treated as being direct discrimination on the basis of disability (section 
6.9.2.4). Task I.3 required concluding if and when the obligation to assess 
capacity arises. In accordance with Chapter 1 Article 1 para. 3 IoG and Section 
5.1 Administrative Act, the actions of healthcare providers/staff must have the 
support of the law; the powers to assess capacity must be foreseeable. The 
obligation to assess capacity in somatic care is not stated in Swedish law. It 
                               
1925 See section 6.6.1. 
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may be claimed that the obligation to assess capacity may derive from the 
requirements of ensuring the patient’s safety in accordance with the Patient 
Safety Act. The requirement to provide medical services in accordance with 
science and proven experience is likely to be applicable in relation to capacity 
assessment procedures.1926 However, the exact implication of the obligation to 
conduct capacity assessments in accordance with science and proven 
experience is debatable. It is unclear whether the authorities consider that 
capacity assessments are based on science and proven experience, and should 
take place, or whether the current state of scientific knowledge hinders using 
capacity assessments in Swedish healthcare. Depending on how the 
authorities perceive the concept of science and proven experience, the 
obligation of healthcare staff to assess capacity might arise in future. On the 
other hand, science and proven experience may also hinder providing these 
procedures as being harmful and futile. As it stands, the obligation to assess 
capacity does not follow from the Patient Safety Act.  

Procedures of capacity assessments should be contrasted with the 
collection of data about the patient without the purpose of invalidating the 
decisions in question. As explained in section 6.6.2, the collection of data is 
intended to ensure the safety of the provided healthcare services. Do 
healthcare practitioners have an obligation to collect and analyse information 
about a patient’s psychological state? Surely, they do. In my view, the 
obligation to assess a patient’s mental state should be viewed as a possibility 
for healthcare practitioners to ensure accessibility, as well as offering support 
and reasonable accommodation in exercising legal capacity if this is needed. 
The obligation should also be interpreted as ensuring that the wishes of 
patients to consent or refuse treatment are recognised and sufficiently 
clarified. From this analysis I cannot perceive that Swedish legislation 
demands healthcare professionals to assess the capacity to consent to – or 
refuse – medical treatment. It cannot be seen that an absence of mental 
capacity necessarily invalidates healthcare decisions. 

The obligation to assess capacity is not currently formulated in Swedish 
law, and it is not possible to unequivocally conclude that this obligation 
derives from the requirements of the Patient Safety Act, or other acts. Since 
the obligation is not foreseeable, and in accordance with the Swedish 
constitutional principle of legality, it is not possible to state that healthcare 
personnel have an obligation to assess capacity. 

6.9.2.6 When to assess capacity in Sweden on the micro level: evaluation 
based on the standards 
Tasks I.8 and I.11 require evaluating whether Swedish law on when to assess 
capacity is consistent with scientific knowledge and compliant with the human 
rights standards. These tasks were partly addressed in section 6.9.2.2, where 
                               
1926 See section 6.6.2. 
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the standards were applied as to the question of when to assess capacity on the 
macro level. In this section the standards will be addressed on the micro level. 
This means that the standards will be applied in relation to the questions of 
when the obligation to assess capacity arise, the legal classification of 
assessments, the relevance of refusal or absence of consent for starting 
assessment and discrimination (tasks I.3-I.6). 

The analysis does not at the moment allow for concluding that the question 
of when to start capacity assessment within somatic care is readdressed to 
other disciplines. In section 6.9.2.5 I clarified that the obligation to suggest a 
patient undergoes capacity assessments may derive from science and proven 
experience, but the current Swedish law is not interpreted as requiring capacity 
assessment. Because the issue of when to assess capacity on the micro level is 
not readdressed to other disciplines, the standard of consistency with scientific 
knowledge is not applicable.  

Is Swedish law compliant with international human rights law 
requirements? In Chapter 3 it was shown that there are negative obligations of 
non-interference with capacity assessment procedures, as well as positive 
obligations. The analysis of Swedish law leads us to conclude that the 
obligation to assess capacity within somatic care does not exist so far. In 
sections 3.2 and 3.3 I showed that interference in the form of starting capacity 
assessment procedures can be seen in the UN system as violations of the 
freedom from discrimination, the right to legal capacity and the right to 
privacy. On the other hand, in the CoE system, and especially in the ECtHR, 
starting capacity assessment is permissible, and does not violate the above 
mentioned rights. In section 3.7.1 it was indicated that the ECtHR is 
strengthening the “protection paradigm”, or that in certain cases the legal 
systems were violating the right to life, because the system of capacity 
assessments was not established. In sections 3.7.1 and 3.8 it was emphasised 
that the ECtHR cannot state how exactly the positive obligations should be 
fulfilled. The states have positive obligations to ensure that the genuine and 
voluntary wishes of patients are expressed and heard, as well as ensuring that 
healthcare is accessible for persons with various difficulties, and that support 
is provided. However, how exactly – with or without starting capacity 
assessments – these obligations are to be fulfilled depends on the state.  

The evaluation made above indicates that Sweden does not violate its 
human rights obligation due to its not providing capacity assessments in 
somatic care. Yet the Swedish state has a number of positive obligations that 
needs to be fulfilled with respect to patients, such as providing access to 
support in the exercising of legal capacity and in ensuring that abuse does not 
take place. Positive obligations related to laying down the limits of the right 
to privacy should also be emphasised. To secure the right to private life it is 
important to provide straightforward guidance to healthcare professionals and 
patients about how the silence of the legislator should be interpreted in 
accordance with the treaty-conformity principle. 
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6.9.3 Criteria for capacity assessment in Swedish somatic care  
In section 1.9 a number of tasks for answering the research question on criteria 
for capacity assessments were formulated. These tasks include analysing the 
criteria for assessment in somatic care (task II.4), studying the actors who are 
empowered to conduct assessment to decide on somatic interventions (task 
II.5), and an evaluation of Swedish law based on the standards chosen (tasks 
II.6-7). In this section these tasks will be synthesised.  

In various areas of Swedish law requirements for mental abilities for 
exercising legal capacity are different. Absence of legal capacity to decide in 
one area does not mean incapacity to decide in other areas. The required 
thresholds for legal capacity to act are also different in various areas of 
healthcare legislation, in particular, in somatic healthcare, psychiatric care and 
organ transplantation. 

The criteria for capacity assessments in somatic healthcare are not 
established in the national law. In the thesis it has been shown that mental 
capacity is not a relevant threshold for recognising the validity of somatic 
healthcare decisions. Moreover, the analysis in section 6.7 allows for 
concluding that within national law, applying criteria not identified in law for 
people with disabilities and denying the possibility of choosing medical 
treatment should be seen as direct discrimination. Due to this, unlike the other 
Chapters in Part II of the thesis, the explanation of what mental abilities 
invalidate healthcare decisions (task II.4) is not required. Answering the 
question of who are empowered to conduct assessment to decide on somatic 
interventions (task II.5) is similarly not needed.  

If the criteria for capacity assessment within healthcare are to be created, it 
is important to remember that such criteria should comply with certain public 
law principles, in particular, the principle of objectivity. As discussed in 
section 6.3.7, the principle of objectivity implies the obligation to promote the 
treating of everyone alike before the law (allas likhet inför lagen), acting 
impartially (opartiskhet), and pursuing objectiveness (saklighet). Treating 
everyone alike enshrines the duty to treat every person as being equally 
valuable, irrespective of sex, disability, religious or other beliefs, to make 
decisions on objective grounds and impartially, rather than on subjective 
feelings about any particular situation.1927 The notion of impartiality implies 
making a distinction between relevant and irrelevant facts (for instance, 
political opinion can be seen as irrelevant for making healthcare decisions). 
The principle of objectiveness means that patients should not be deemed to be 
incapable of making healthcare decisions due to the subjective attitude of 

                               
1927 In section 6.7. it was also discussed that imposing the criteria that have a disadvantageous 
effect on persons with mental disorders may be regarded as indirect discrimination. However, 
a number of possible variants of interpreting legitimate aim for making a distinction exist. This 
hinders us in coming to definite conclusions on whether the criteria for capacity assessment, 
which have not been established so far, would be discriminatory under the national law.  
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healthcare staff. Objectivity implies that the boundaries between relevant and 
irrelevant factors for deciding on an absence of mental capacity should be 
made explicit and should have a legal basis. The analysis in section 2.2.3, as 
well as comparisons with the other national jurisdictions, indicates that it 
might not be sufficient to identify some general ability as “understanding”, or 
“weighing”. A number of interpretations of the level of performance of such 
verbs can be given. This multiplicity of perceptions of the required level of 
abilities can be a hindrance to realising the principle of objectivity, should 
mental capacity assessment become required for somatic care. In addition to 
this, capacity assessment procedures should be conducted in accordance with 
science and proven experience. It was shown that the Swedish authorities 
neither criticise capacity assessment procedures for inability to provide safe 
results, nor encourage capacity assessments to be organised in a specific way. 
I accept the view that the requirement for conducting work in accordance with 
science and proven experience should serve a gatekeeping function to prevent 
futile and harmful practices in healthcare. The study in Chapter 2 indicates 
that capacity assessment procedures are likely to be futile. The authorities 
have pointed out that invalidation of the patient’s decision may have harmful 
effects. However, the statements have not yet been further elaborated. The 
absence of a unified understanding of the standard required for qualifying that 
a method is in accordance with science and proven experience allows for 
multiple interpretations of capacity assessment permissibility in Swedish 
healthcare from the perspective of the requirement of science and proven 
experience.  

The analysis in the chapter indicates that the question as to criteria to 
capacity assessment is not readdressed to other disciplines. Therefore, as 
determined in section 1.7.2, the standard of consistency with scientific 
knowledge is not applicable, and that evaluation should not take place.  

Task II.7 requires evaluating whether Swedish law is compliant with 
human rights obligations. In section 6.9.2.7 it was indicated that absence of 
the obligation to assess capacity in somatic care, as well as an absence of 
criteria, should not be seen as a violation of human rights obligations on the 
part of Sweden. However, it is important to emphasise that Sweden has not 
only the obligations not to interfere, but also positive obligations. So far 
Swedish law does not perceive that providing individually tailor-made 
measures for support is a civil and political right that should be provided to 
each and every person. The only exception that exists is tailor-made 
information about the proposed treatment. The CRPD’s notion of reasonable 
accommodation was transformed into Swedish legislation with another title 
“inadequate accessibility”, and a different substance. Measures for facilitating 
accessibility in healthcare as a type of service may be applicable only insofar 
as the law allows them and to those persons with disabilities as groups of 
persons with certain common interests. Individual accommodation is not 
promoted by Swedish law (except for information disclosure). The 
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international human rights instruments demand from Sweden a rather more 
active role in providing supportive means in the exercising of legal capacity 
and in establishing safeguards against undue influence.  

6.9.4 Legal goal of capacity assessment in Swedish law  
Tasks II.1 and II.8 require identifying the legal goal of capacity assessment 
procedures and evaluating whether criteria for capacity assessments 
correspond to the legal goal of assessment. The design of the rules on valid 
consent of refusal within the Swedish legal system seem to confirm that such 
rules are created with the aim of ensuring that a patient has a choice as to what 
to do with one’s own body. In the case of Sweden, the law, rather than 
medicine, determines what constitutes a choice, by setting requirements in 
various areas of regulation (such as psychiatric care, organ donation, or 
capacity to enter into contractual relations). Yet in somatic care the criteria for 
ensuring that a patient has the ability to choose are not determined. Swedish 
somatic healthcare legislation is based foremost on the principle of patient 
self-determination, and protecting measures are only allowed under 
exceptional, predetermined circumstances. Self-determination in Swedish 
somatic healthcare does not mean making the right decisions, and the principle 
of the patient’s best interests is applicable only to children, not to adults. These 
considerations seem to point out that in Swedish somatic care the law at the 
moment requires a patient to be provide with care, or not to be provided with 
care in accordance with patient’s will (or wishes and preferences, in cases 
where treaty-conformity interpretation is required). In Sweden the meaning of 
choice is a decision that has been made and expressed. Assessment of the 
abilities to make healthcare decisions is not provided. We therefore cannot 
identify problems with achieving the goal of capacity assessment. 
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Part III Comparison and conclusions 

 
 

“Everybody is a genius. But if you judge a fish by its ability to climb a 
tree, it will live its whole life believing that it is stupid” 

Albert Einstein 
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Chapter 7 Capacity assessments in healthcare: 
when, how and what for? 

7.1 Returning to the beginning 
In section 1.1 the aim of the thesis has been formulated so as to evaluate and 
compare 

I. when assessment of capacity to refuse – or consent to – somatic 
medical intervention is required in England, Russia, and Sweden, and 
II. what criteria must be used to assess capacity within the selected 
national legal orders. 

Capacity assessments are conceptualised as the evaluation of decision-making 
abilities for the purpose of determining the validity or invalidity of the 
patient’s decisions. Evaluation and comparison of the above mentioned 
research questions in the national legal orders have been conducted based on 
two standards, consistency with scientific knowledge of the decision-making 
process, and compliance with the human rights law requirements. In section 
1.9 the tasks of the research were specified. The previous chapters of the thesis 
allowed for fulfilling most of the assignments; however, not fully the 
horizontal comparison between the national legal orders (parts of the tasks I.1-
5 and II.4). In this chapter, the findings of the thesis are synthesised and the 
national legal orders are compared with one another, which implies that the 
chapter will contain repetition and new information. The synthesis and 
comparison in this chapter are structured in accordance with the list of tasks 
provided in section 1.9. In section 7.4 the final remarks concerning the results 
of the study will be made. 

7.2 When to assess capacity 
7.2.1 Relevance of capacity assessments and diagnosis  
Task I.1 of the book is twofold. Firstly, it requires investigating and 
comparing whether capacity assessment is relevant for decisions about 
somatic care in England, Russia and Sweden. Secondly, it seeks to investigate 
what other thresholds apart from mental capacity are established by the 
national laws for somatic healthcare decisions. In this section the findings of 
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the thesis concerning the relevant thresholds within somatic care are 
compared. 

In sections 4.2, 5.3, and 6.4 it was shown that legal capacity is an element 
for valid decisions in all the national jurisdictions studied. The relevance of 
the abilities to make healthcare decisions, however, is different in the national 
jurisdictions. English law is explicit in that persons who have an impairment 
of, or a disturbance in the functioning of, the mind or brain and lack mental 
capacity cannot make valid somatic healthcare decisions.1928 In Russian law 
assessing mental capacity to make healthcare decisions is relevant for some 
people, but not for all.1929 Currently, this is the requirement laid down for 
persons whose civil incapacity has been established by a court (but not for 
those whose civil capacity is limited or not impugned). In Sweden the national 
law does not invalidate decisions made by a person without certain mental 
abilities, if the decision is communicated and intervention is necessary.1930  

The study showed that in English law, the requirements for competent 
consent to or refusal of treatment are the same for general and emergency 
somatic care.1931 In Russian law the rule is that treatment without consent can 
be carried out, if a patient is unable to express personal wishes (and the 
guardian cannot be reached).1932 It is unclear whether in emergency situations 
care assessments of mental capacity shall take place, or if it is only the 
expressed wishes that matter.1933 In Swedish law, emergency treatment shall 
be provided if there is a danger to the patient’s life or health and treatment can 
eliminate such danger.1934 Emergency care in Sweden can be given only when 
the patient cannot express his or her wishes, and the wishes to refuse treatment 
are not known.1935 The rules for emergency intervention do not principally 
differ from other somatic interventions, the treatment is provided based on the 
perceived will. The same presumption is used for administering somatic 
interventions for non-contactable patients if there are no objections from the 
patient, and consent can be presumed.1936 In Sweden and England, the 
requirements for competent consent or refusal in emergency care are rather 
similar for general somatic interventions. In Russia, whether or not the rules 
for emergency and general somatic interventions are the same is unclear.  

As can be seen from the comparison above, mental capacity is not a 
universally applied threshold for exercising legal capacity to decide on 
somatic care in the legal systems studied. Competence as an element of valid 

                               
1928 Section 4.2.3. 
1929 Section 5.3.4. 
1930 Section 6.4.5. 
1931 Re F (Mental patient sterilisation) [1990] 2 AC 1. 
1932 Section 5.4.1 
1933 See analysis in section 5.4.1. 
1934 Section 6.4.5. 
1935 Patientlag (2014:821) [Patient Act (2014:821)] Chapter 4 Section 4. 
1936 See section 6.4.5. 
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consent may or may not mean having certain decision-making abilities at a 
required level. 

To declare incapacity to make healthcare decisions in England and Russia, 
apart from mental inabilities, the presence of a diagnostic threshold should be 
confirmed.1937 The formulations of this threshold are compared below. 

In the English legal system, the notion of mental disorder for legal 
incapacitation is not used. Instead, the legislator chose to have another 
threshold often referred to as diagnostic. This threshold means that 
invalidation of patients’ decisions can take place only for those patients who 
have an impairment of, or a disturbance in the functioning of, the mind or 
brain. The distinction between mental and somatic disease is not crucial for 
the assessment of a patient’s capacity to make healthcare decisions. Yet in the 
vast majority of the accessible case law, the diagnoses commonly associated 
with mental or behavioural disorders satisfied the diagnostic threshold.1938 The 
opinion of the medical practitioner about the diagnosis or existence of 
impairment or disturbance often plays a deciding role.1939 

In Russian law diagnosis with a mental disorder is clearly recognised as the 
first stage of a capacity assessment test. The mental disorder is understood 
here as the medical diagnosis established in accordance with the ICD-10.1940 
Law thus relies on the definition of mental disorder in a medical sense (or 
readdresses the question to medicine). However, since the law views mental 
disorder as a stable fact, it does not recognise its being legally relevant the fact 
that mental disorders can fluctuate. In most of the studied cases judges use 
conclusions of forensic psychiatric experts or psychiatrists to justify 
recognition of incapacity or restoration of the capacity to act. The judgment 
from the court is seen in the doctrine as verifying the facts, established by 
medicine. Medical practice within the jurisdiction seems to have its own 
perception of what disorders qualify for civil capacity.1941 

                               
1937 In the analysis of the Swedish legal system I came to the conclusion that there is no need 
for capacity assessment, and the obligation to assess capacity in somatic care does not arise. 
This remark explains why the main focus of the comparison in this section is the legal systems 
of Russia and England. 
1938 In section 4.4 I reviewed the available case practice from 2014 to 2018. Almost all the cases 
concerned persons with psychosocial and intellectual disabilities. 
1939 Section 4.4. 
1940 See section 5.5. The majority of the cases of incapacitation concerned persons with 
intellectual disorders (all types of intellectual disabilities became a cause for incapacitation, 
including mild forms), schizophrenia (paranoid and simple schizophrenia), vascular syndromes 
of brain in cerebrovascular diseases, or various organic mental disorders (vascular dementia, 
dementia due to brain damage, etc.) 
1941 See detailed analysis in section 5.5, Климов, В А, Клинико-социальные критерии дее- 
недееспособности лиц, находящихся под диспансерным наблюдением, pp. 58 and 65; 
Эльтекова, Э В, et al., Особенности cудебно-психиатрической экспертизы по делам о 
дееспособности в аспекте Постановления Конституционного Суда от 27 февраля 2009 
года №4-П, pp. 62 and 64. 
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In Sweden mental disorder or any other diagnostic threshold is not named 
in the law, and cannot be used as a threshold for making decisions about 
somatic healthcare in accordance with the law.1942  

To conclude, in Sweden, capacity assessments in somatic care are 
irrelevant. In English and Russian law capacity assessments are relevant for 
all decisions in somatic care, if other thresholds are met. In Russia, to state 
that a patient is unable to decide on somatic care, he or she must be 
pronounced as being civilly incapable by the court. Pronouncing a patient to 
be civilly incapable means, in particular, that a patient must meet the 
diagnostic threshold – have a mental disorder. This threshold means a 
diagnosis decided by medical practitioners. In England, in order for capacity 
assessment to be relevant, a patient must meet the diagnostic threshold. The 
diagnostic threshold is having an impairment of, or a disturbance in the 
functioning of, the mind or brain. The threshold is also commonly interpreted 
as medical diagnosis. Yet, at least at the theoretical level, the English legal 
system does not attempt to make a sharp distinction between mental and 
somatic disorders for capacity assessments in somatic care.  

7.2.2 Distinction of relevance for assessments to administer 
mental and somatic interventions 
Task I.2 of this thesis is to study and compare how the national legal orders 
draw a distinction between somatic and mental health interventions. This task 
has also been designated as the investigation of when to assess capacity on the 
macro level, and will be addressed in the present section.  

In all of the legal systems, in order to determine when capacity assessment 
should start, the concept of mental disorder is used in one way or another. In 
England and Russia persons who have a mental disorder are under certain 
circumstances qualified to receive treatment in compulsory mental health care, 
where capacity assessment is irrelevant. In Sweden persons with mental 
disorders undergo an assessment of reliability of consent to qualify for 
compulsory mental health care. In England and Sweden, compulsory mental 
health care, in principle, shall not be provided to persons who have intellectual 
disabilities.1943 In Russia the distinction between intellectual disability and 
other mental health issues is not made.1944 In English, Russian, and Swedish 
law, mental disorder allowing for compulsory treatment is a concept of a 
mixed medico-legal nature. What I mean is that in order to qualify that a 
person has a mental disorder, healthcare practitioners need to establish a 
diagnosis, and the diagnosis must be confirmed by certain legal criteria. The 
conclusion that a person has a mental disorder is thus readdressed to medicine. 

                               
1942 Sections 6.4.5 and 6.6.2. See also section 6.8. 
1943 See sections 4.3.2 and 6.5.2. 
1944 See section 5.4.2. 
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The national legal orders adopt the answer of medicine as the legal fact, but 
judges may sometimes deny that the legal criteria are fulfilled. By the legal 
criteria I mean that the legal systems regulate that mental disorders should 
have certain qualities, often formulated as mental disorders of a serious nature 
or/and degree or serious mental disorder. Before turning to the question of 
interpretation of seriousness, I would like to emphasise that there is a common 
problem identified in all of the studied legal orders – namely, a blurring of the 
concept of serious mental disorder. Since the definition of mental disorder is 
medico-legal, the legal orders lack knowledge of how to determine what a 
mental disorder actually is, and medicine does not operate with the legal 
criteria that the law requires from it.1945  

The parameter of seriousness of mental disorder in Russia so far has not 
been developed in the practice of the courts of the highest jurisdiction. The 
general impression from the analysis of the Russian legal order is that the legal 
system fully relies on how a serious mental disorder is defined by medical 
practitioners. However, the plain language of the legislation indicates that the 
legal criteria must be evaluated by the courts. In England and Sweden, one 
observes that the legal systems attempt to control and criticise what falls 
within the definition of serious mental disorder.1946 Law in all the systems 
remains to be or can be in the position of censurer: it is still the medical 
practitioners (more often psychiatrists) who determine whether mental 
disorder has legally required features, but the concept of mental disorder is 
rather vague. If legally relevant sources – practice or preparatory works – 
name certain medical diagnoses, such medical diagnoses are more likely to be 
recognised as being mental disorders within the meaning of the admission 
criteria for compulsory mental treatment. Problems with legal certainty occur, 
in particular, in those situations where the sources do not explicitly name the 
disorders. For instance, in Russia and Sweden the legal sources do not mention 
eating disorders as among those qualifying for detention. This silence of the 
sources can result in uncertainty as to whether such disorders fall within the 
admission criteria.1947 

To determine what mental disorders allow for compulsory mental health 
treatment, all the national systems require (explicitly or implicitly) to assess 
the criteria of dangerousness.1948 Dangerousness has two aspects: 
dangerousness to one’s own health (or own care needs), and dangerousness to 
others. All the legal systems assume that medicine has knowledge about how 
to predict dangerousness; however, even the guidance from some of the 

                               
1945 See sections 2.3.2.1, 4.3, 5.4, and 6.5. 
1946 See sections 4.3.2 and 6.5.2. 
1947 I am not claiming that eating disorders should be treated compulsorily. Instead, I am trying 
to emphasise that the boundaries of compulsory mental health interventions are unclear. 
1948 In some cases dangerousness is a separate criterion, whereas in others it is not explicitly 
named as dangerousness. For example, in Sweden, it is phrased as a need in psychiatric care. 
See sections 4.3.3, 5.4.2, and 6.5.3. 
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domestic authorities indicate that criteria for dangerousness are poorly 
foreseeable.1949 The law demands concrete answers from medicine, and 
medicine indicates that this is rather a stipulation. However, the law remains 
rather unspecific as to its standards of proof, and unconcerned in the standards 
of proof adopted within medicine. The criteria of dangerousness are defined 
vaguely in the national law: it is unclear what kind of self-harm would qualify 
for compulsion and what types of dangerousness to others would fulfil the 
criterion. This may result in some drastic instances, as observed in the case 
practice. For example, in section 5.4.2, in Russia it was illustrated that if a 
patient raised her voice to healthcare practitioners, or threatened to complain 
to a court, it was considered to be a sign of dangerousness.  

Another layer of problems with the delimitation between compulsory 
psychiatric care, and somatic interventions, is an absence of clarity as to what 
kind of procedures can be allowed. In England and Sweden, as opposed to 
Russia, legislators attempt to distinguish between psychiatric interventions 
and somatic interventions for compulsory psychiatric care. All the three legal 
systems studied apply the concept of psychiatric care, as opposed to 
psychiatric interventions. Psychiatric care is a broader concept that may 
involve a number of medical interventions. The English legal system attempts 
to emphasise that somatic conditions should be treated only insofar as they 
have a connection with mental disorders. Yet the case law also indicates that 
this attempt is not truly successful.1950 Similar interventions on persons with 
mental disorders are provided in both compulsory psychiatric care and general 
(somatic) healthcare. For example, compulsory feeding, assistance in 
childbirth, and taking medication can be administered as a part of psychiatric 
care, or as somatic care under similar circumstances.1951 In Sweden, 
preparatory works also demand not admitting patients to compulsory 
psychiatric care for treatment of somatic disorders.1952 However, in practice, 
some forms of somatic care can be provided. For instance, compulsory 
provision of nutrition and hydration can be allowed under the rules on 
compulsory psychiatric care. The reasoning behind this is that providing some 
somatic procedures may empower a patient to consent to further psychiatric 
care.1953 Russian legislation defines psychiatric care broadly: there is no clear 
need to distinguish between the treatment of somatic conditions and the 
treatment of mental disorders.1954  

                               
1949 See sections 4.3.3 and 6.5.3-6.5.4. 
1950 As will be summarised in section 7.2.7, this is partly because medical science indicates an 
interconnection between somatic and mental health conditions, and that a difference between 
somatic disorders and mental disorders ceases to exist. See section 4.3.5.  
1951 See analysis in section 4.3.4. 
1952 Prop. 1990/91:58 p. 239. 
1953 See section 6.5.3. 
1954 See section 5.4.2. 
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To sum up, the legal systems analysed in the book offer slightly different 
solutions when capacity assessment become relevant. In all of the legal 
systems, the criteria for admission to compulsory intervention are blurred. In 
Sweden and England the distinction between permissible and impermissible 
(classified as somatic procedures) is not clear-cut. 

7.2.3 Obligation to assess capacity in national laws 
The assignment of the section is to synthesise and compare when the 
obligation to assess capacity in somatic care arises in the studied national legal 
systems (task I.3).  

The studied legal systems establish no universal obligation to assess 
capacity prior to somatic interventions for every patient. When, then, should 
capacity assessments take place? As shown in section 7.2.1, in England and 
Russia patients can be recognised as being legally incompetent only if they 
meet a diagnostic threshold. But neither the English, nor the Russian legal 
systems, lay down the obligation to assess mental abilities prior to or after the 
diagnostic threshold has been confirmed. In Sweden, no diagnostic threshold 
has been established.  

All the analysed legal systems operate with the presumption of the patient’s 
competence. The approaches to rebuttal of the presumption of competence are 
different. In Russian law, two pathways for the invalidating of healthcare 
decisions exist. Pathway A – the ordinary procedure – has two steps. The first 
is to obtain a court judgment stating full civil incapacity. The second step after 
the judgment is the evaluation of capacity to make decisions in healthcare. 
Pathway B is recognition of consent to be invalid by a court (or post-factual 
invalidation of decisions; consent to treatment in Russia can be treated as a 
civil law deal).1955 Both pathways demand the application to a court to be 
submitted. The court’s decision based on the formally correct application can 
begin capacity assessment procedures. Such a decision leads to the arising of 
the experts’ obligation to assess capacity. However, in pathway A, when the 
obligation to assess capacity arises at the second step (capacity assessment in 
healthcare after civil incapacitation) is questionable. At the second step, 
capacity assessment in healthcare can start only if there is a decision of a court 
about total civil incapacitation. However, for healthcare personnel, finding out 
that the decision in fact exists is practically problematic. The only way to get 
information about a civil incapacitation is through someone who knows that a 
patient has received treatment in a specific healthcare facility and who then 
informs the healthcare provider and personnel about that decision.1956 Russian 
law does not impose the obligation to check whether a person is civilly 

                               
1955 See sections 5.3.4 and 5.8. 
1956 Section 5.9.1. 
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incapacitated.1957 Absence of the mechanism to find out about civil 
incapacitation makes legal incapacitation to make healthcare decisions 
somewhat impractical. It is likely that this mechanism is rarely invoked. The 
obligation to assess capacity may arise only if healthcare staff or the provider 
knew or ought to have known about civil incapacitation, but it is unclear if 
assessment must be done at the request of a patient, or in all cases. Whether 
there is a presumption of competence or incompetence of civilly incapacitated 
patients to decide on healthcare matters is not possible to identify. The law 
also does not determine whether assessments should be done prior or after 
disclosing information about treatment.  

In the English legal system, the obligation to assess capacity is not 
formulated in a straightforward way. The ECHR is a part of domestic law; 
Article 2 ECHR has been interpreted in such a way that authorities must act 
when they have known, or ought to have known, about the risk to life or health. 
Due to this it is reasonable to consider that the obligation to assess capacity 
arises when a patient refuses or is reluctant to consent to a life-saving 
treatment, or where the decisions of the patient are likely to bring about death. 
In the domestic law, capacity assessment procedures are mostly started with 
respect to persons who have mental disorders. This is not surprising, since 
domestic law allows for invalidating healthcare decisions only in cases where 
a patient meets a diagnostic threshold.1958 Obligation to assess capacity for all 
persons who meet the diagnostic threshold is not formulated. Therefore when 
capacity assessment should start outside of those situations where there is a 
danger to the patient’s life is not quite clear.  

In Sweden a number of limitations as to the obligation to start capacity 
assessment exist. Firstly, the powers of the authorities to provide the 
procedure must have a legal basis (principle of legality). So far, this basis has 
not been clearly established.1959 The requirements for the patient’s safety 
oblige healthcare practitioners to regard the mental state of all patients.1960 But 
regarding the mental state of a patient does not mean that capacity assessment 
procedures should start. Secondly, the provisions of anti-discrimination law 
limit the possibilities to start capacity assessment procedures with respect to 

                               
1957 Section 5.9.1. 
1958 See section 4.7.1; see also House of Lords Select Committee on the Mental Capacity Act 
2005, Mental Capacity Act 2005: Post-Legislative Scrutiny 2014, p. 40, paras 75–78. 
1959 Inquiry report 2015:80, proposing the legislative changes, foresees that the first stage of 
capacity assessment is that of observing the mental states of all patients, or in other words, 
empirical evaluation on the basis of what the patient does and says. The “supporting evidence” 
that can be used to start capacity assessment is a presence of a disorder or external stress. The 
diagnostic threshold as such is thus not established and is not planned to be established for 
Swedish law. However, people with various mental disorders diagnosed, or even having other 
disabilities, are likely to be over-represented in the “suspicious” group. SOU 2015:80 p. 371. 
1960 This statement, in particular, concerns providing life-sustaining medical treatment, but not 
exclusively. See sections 6.6.2 and 6.4.5.2. 
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certain groups of people, such as persons with disabilities, if the obligation is 
not foreseen in law.1961 

The comparison in this section indicates that when and if the obligation to 
assess capacity arises it is not formulated in a straightforward manner in all of 
the jurisdictions studied. Absence of legal guidance may be a source of 
confusion both to patients and healthcare personnel.  

7.2.4 Legal classification of capacity assessments 
The function of this section is to compare the national legal orders’ legal 
classifications of capacity assessment procedures (task I.4). In the thesis, it 
has been confirmed that capacity assessments are often provided by medical 
practitioners. Assessment of capacity by medical practitioners is an explicit 
demand of Russian law.1962 In England, medical practitioners are primary 
assessors when assessment takes place in hospitals, and in the vast majority of 
judgments, the court relies on the opinions of medical experts.1963 In the 
English legal system, medical professionals are not exclusive actors for 
capacity assessments. However, healthcare staff are presumed to have more 
skills in this area and are obliged to abide by higher standards of proof than 
those of other assessors.1964 In Sweden, healthcare practitioners conduct 
capacity assessments for persons with mental disorders if they want to donate 
organs.1965 The inquiry report 2015:80 in suggesting laying down procedures 
for mental capacity assessments within somatic care also considers healthcare 
practitioners to be best suited for the role of capacity assessor.1966 The role of 
the healthcare practitioners in capacity assessments in the studied legal orders 
can be explained by the law’s assumption about a connection between 
possibly “reduced” decision-making abilities and certain diagnostic 
thresholds.  

In England and Russia, the tools developed for capacity assessments in 
medical practice,1967 or de facto capacity assessments observed in the study, 
include a number of questions of an intimate or intrusive character.1968 In 
England and Russia, questions concerning limitations of one’s own abilities, 
and beliefs concerning death and religion, can be asked during the capacity 
evaluation process, as in somatic care.1969  

                               
1961 See section 6.7.3. 
1962 See sections 5.1.4; 5.5, 5.6. 
1963 See sections 4.1.4, 4.4-4.6. 
1964 See section 4.1.4 and sections 4.5-4.6. 
1965 See supra note 1526 in section 6.2. In section 7.2.2 it was explained that in order to be 
admitted to compulsory psychiatric care, healthcare practitioners (or subsequently a court) have 
to assess whether consent is reliable. 
1966 Section 6.1.4. 
1967 See analysis in section 2.3.4. 
1968 Sections 4.5 and 5.6. 
1969 See sections 4.5 and 5.6. 



 562 

This synthesis and comparison points out that certain features of capacity 
assessment procedures are common. These features are: 
1. the national legal systems empower healthcare practitioners (exclusively 

or not exclusively) to assess capacity; 
2. the national legal systems assume that there is a connection between 

disorders and mental incapacity; and 
3. capacity assessments can be connected with collecting intimate 

information about a person. 

These common features require questioning how capacity assessment 
procedures are classified. On the one hand, since medical professionals collect 
the data, and arrive at a judgment concerning mental status, the capacity 
assessment procedures appear to be very similar to the process of psychiatric 
examination. During psychiatric examination and capacity assessment, the 
mental state and mental abilities of the patient are assessed (often by the same 
actors). Both of the assessments may necessitate disclosure of intimate 
information about a patient. On the other hand, a number of various actors, 
not necessarily healthcare practitioners, can assess capacity. The procedure 
does not necessarily include establishing a medical diagnosis, or deciding on 
the patient’s treatment; this is not the purpose of the capacity assessment. The 
assignment of the assessor is to collect information about a patient’s mental 
abilities that can be used to decide if the particular decisions are valid. Such 
considerations lead to two approaches to the legal classification of capacity 
assessment procedures, as medical intervention, or as the collection of 
personal data about a patient.  

The English legal system neither explicitly recognises capacity 
assessments to be that of data collection, nor determines that assessments are 
medical interventions.1970 Historically, the jurisprudence on consent to medical 
interventions was developed from the relations that involve physical contact, 
such as touching.1971 Medical interventions are procedures that require consent 
and are usually associated with touching. It is most likely that capacity 
assessments should be seen as the collection of data about a patient.  

In Russian law, assessment of civil capacity is rather classified as a medical 
intervention. This conclusion derives from the definition of medical 
interventions and the recognition of any assessment conducted by forensic 
psychiatric experts as medical intervention.1972 Medical intervention is defined 
as any intervention provided by a medical practitioner that affects a patient’s 
mental or physical state and has preventive, research, diagnostic, therapeutic, 

                               
1970 Section 4.7. 
1971 Section 4.2.1. 
1972 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 20.9 (5). 
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or rehabilitative orientations, or is an abortion.1973 Capacity assessments are 
provided by medical professionals; they may affect the patient’s mental state 
and have the purpose of examining the mental state (or have a diagnostic 
orientation).1974 However, it is unclear whether the legal classification of 
capacity assessments specifically in healthcare will be the same. The issue has 
so far not been discussed in the relevant legal sources, yet there is no reason 
to consider that procedures should be classified differently.  

The Swedish constitutional law distinguishes between bodily interventions 
and intrusions into privacy. Medical examinations, including psychiatric 
examinations, are considered to be bodily interventions. Within this 
jurisdiction, medical interventions are not necessarily connected with 
touching. By analogy with psychiatric examination, it is possible to assume 
that the process of capacity assessment would be regarded as that of bodily 
intervention.1975 Constitutional protection is also granted from invasion into 
privacy in some forms. In the thesis, I interpreted the position that the data 
obtained as a result of capacity assessment procedures are personal data, and 
can be protected by the mentioned provisions in some situations.1976  

The analysis in the thesis accentuates that the approaches of the national 
legal systems towards classifying capacity assessment procedures are not 
explicit as to whether assessments are medical interventions or the collection 
of personal data. It is not possible to deliver a universal answer for all the legal 
systems. Non-invasive medical procedures in the studied jurisdictions (for 
example, mental disorder diagnostics) have different statuses in the legal 
orders studied. The thesis does not aim to identify what medical interventions 
actually are. The notion ‘medical intervention’ may be defined in the legal 
systems in various ways, not necessarily as an intervention using the 
knowledge of medical science. The essence of capacity assessments will not 
be altered due to its recognition as medical procedures.  

The lack of a definition on whether something is a medical intervention or 
a collection of personal data is not a problem per se. The problem, however, 
is that medical interventions and the collection of personal data may have 
different legal protections. Absence of consensus about the legal classification 
of capacity assessments can lead to uncertainties as to the applicable legal 
regulations. The relevance of this statement will be especially visible in the 
next section that deals with refusal or absence of consent to capacity 
assessment. 

                               
1973 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 2. 
1974 See section 5.9.1. 
1975 See section 6.3.4. 
1976 See section 6.3.4. 
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7.2.5 Refusal of capacity assessment and absence of consent to it 
In this section the legal consequences of refusal or absence of consent to 
capacity assessment procedures in the national legal orders are compared (task 
I.5). In English law, capacity assessments may not be authorised outside of 
court proceedings, if the procedure constitutes deprivation of liberty or 
trespass. Put differently, capacity assessments that involve touching or 
holding a patient without consent, or entering the property of a patient, 
requires the decision of a court.1977 Capacity assessments when patients refuse 
them, or do not consent, are not explicitly regulated. The need in obtaining 
consent or informing a patient is rarely discussed, because assessments are 
considered to be a routine procedure, and patients do not necessarily know 
that it takes place. In the thesis, I considered that capacity assessments are 
likely to be viewed in English law as the collection of personal data. If 
assessments are considered as the collection of personal data, the procedure is 
regulated by the Data Protection Act 2018. If capacity assessment does not 
involve deprivation of liberty or trespass, it may take place for the protection 
of vital interests. Refusal of being assessed or absence of consent, does not 
then impact on the legality of the procedure. However, if a patient consents to 
assessments, the law seems to require an assessment of abilities to consent to 
assessment. The provisions appear to be a vicious circle, and the applicable 
legal ground for the processing of data is unclear.1978 Processing of medical 
information requires disclosing information for the purpose of processing and 
involves the possible consequences of such actions. This makes the so-called 
informal procedures for capacity assessment – where capacity assessments are 
just carried out without any informing – rather problematic.1979  

As discussed in the previous sections, in Russian law, the ordinary pathway 
(referred to in section 7.2.4 as pathway A) includes two types of capacity 
assessment. Firstly, it is the assessment of civil capacity by a court. Secondly, 
capacity assessment in healthcare shall take place. For the first type of 
assessment, the law is clear that consent to the procedure is not required.1980 
As to the second assessment, the law remains silent about the possibility of 
the refusal of assessment. The legal requirement of consent is not established. 
Due to significant limitations of the rights of those declared civilly incapable 

                               
1977 See section 4.7.  
1978 See section 4.7. 
1979 Within the legal system capacity assessments are often regarded as a routine procedure, and 
not all patients are informed about the ongoing procedure. As was explained in the previous 
section, the discussion about the legal classification of capacity assessment is so far absent in 
the English legal system. The consensus on classification would have contributed to legal 
certainty within the English system. 
1980 Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian Federation on 
Fundamentals of Health Protection of the Citizens 2011] Section 20.9 (5). 
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in Russian law, it seems that the legislator implies that consent for assessment 
is unnecessary. 

In Sweden the obligation to assess capacity is not regulated in law. If 
capacity assessments are classified as being bodily interventions (as I argued), 
the Swedish constitution provides protection against forced bodily 
interventions. Forced interventions are interventions despite refusal, as well 
as the situation when a patient provides consent under threat of sanctions, or 
patients reasonably perceive that they do not have a choice in refusing the 
procedure. I also argued that consent to undergo capacity assessment 
procedures cannot be presumed and the capacity assessment is then forced 
without consent.1981 Swedish law allows forced bodily interventions only when 
they are prescribed by an act of Parliament. This means that without a special 
act – which currently does not exist1982 – assessments without explicit consent 
are unlawful.1983  

The comparison in this section indicates that the legal consequences of the 
refusal of a capacity assessment, or absence of consent, are different within 
the jurisdictions studied. The legal consequences are likely to be dependent 
on the legal classification of capacity assessments: the collection of personal 
data is often regulated differently from medical interventions. This discussion 
re-emphasises the utmost importance of coming to a consensus on the legal 
classification of capacity assessment procedures, if such procedures take 
place. If there is no consensus, the capacity assessment procedures fall 
between two stools. In England, it was observed that capacity assessments are 
sometimes carried out by stealth. Patients are unaware that judgments about 
the validity of their decisions are made, or that the way they answer the 
questions can lead to certain outcomes. The same problem may possibly exist 
in Russia. Capacity assessments by stealth may occur because the legal 
obligations of healthcare providers and staff are not designed in a transparent 
and accessible form for them.  

7.2.6 Discrimination and capacity assessments in the national 
laws 
Task I.6 of the thesis has been formulated so as to evaluate and compare 
whether starting capacity assessment procedures on persons with mental 
health difficulties is considered as being discriminatory in the national and 

                               
1981 Section 6.6.1. 
1982 Inquiry report 2015:80 also does not offer to implement such amendments. 
1983 In cases where a patient consents to undergo capacity assessment, carrying out the 
procedure is still problematic due to the principle of legality. The principle means that capacity 
assessments can be provided if the powers of authorities are foreseen in law. Since these powers 
are not foreseen, situations where mental capacity can be allowed are rather restricted. The 
capacity assessments also do not invalidate the decisions of patients. See Sections 6.9.2.2–
6.9.2.3. 
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international human rights laws. This section will compare the approaches of 
national legal orders as to whether starting capacity assessment on persons 
meeting diagnostic thresholds represents discrimination. The international law 
requirements will be synthesised in section 7.2.9.  

As discussed in section 7.2.1, in England and Russia a patient can be 
considered to be incapable of making healthcare decisions if the patient’s state 
of health meets a diagnostic threshold. The diagnostic threshold is formulated 
as having a mental disorder in Russia, and in more neutral terms as having an 
impairment of, or a disturbance in the functioning of, the mind or brain in 
England. The possibility for capacity assessments in Swedish somatic 
healthcare is currently questionable. But the Swedish inquiry report 2015:80 
initiating the legislative amendments offers a similar formulation of diagnostic 
threshold as enshrined in English law. Despite different formulations, both in 
England and Russia, persons with mental or behavioural disorders are an over 
represented group who are deprived of capacity.1984 This fact necessitated the 
analysis on whether the national rules on non-discrimination protect patients 
with mental disorders from capacity assessments. In this section, I compare 
the approaches of the national legal orders for qualifying discrimination.  

At national levels, the issue of whether capacity assessments in healthcare 
represent discrimination on the grounds of disability or health is rarely 
discussed or adjudicated on. In order to qualify that actions or omissions 
constitute discrimination, the national laws have developed certain sets of 
questions or tests. I shall synthesise and compare these national discrimination 
tests below. 

In all the studied legal systems, in order to conclude that discrimination has 
occurred, it should be proved that a person belongs to a group with protected 
characteristics. The legal systems of England, Russia and Sweden recognise 
that disability is one of the protected characteristics.1985 All the national legal 
systems prohibit direct and indirect forms of discrimination; discrimination 
based on disability has also been recognised as a distinct form of 
discrimination. Who is considered to be a person with a disability? English, 
Russian and Swedish law define disability as that of protected characteristics 
focusing on long-lasting (also named as persistent or long-term) impairments 
exclusively. In other words, in order to conclude that a patient has been the 
subject of discrimination based on disability, the patient should have a long-

                               
1984 See section 4.4. 
1985 In addition, in the Russian legal system, discrimination on the basis of any disorder is 
prohibited under Section 5.3 FHP. The provisions about discrimination on the basis of any 
disorder are not included in special legislation on discrimination, and to the best of my 
knowledge are not applied in judicial practice. 
The ECHR is a part of domestic law in all the studied jurisdictions. The practice of the ECtHR 
has recognised that discrimination on the grounds of health is prohibited under Article 14 
ECHR.  
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lasting disorder diagnosed.1986 These definitions signify that medical 
diagnosis, rather than factual attitudinal or environmental barriers play a 
crucial role for defining disability. Persons with short-term hindrances fall 
outside the scope of the domestic non-discrimination legislation.  

The second question that the domestic legal systems pose to qualify 
discrimination is whether the starting capacity assessment is a form of less 
favourable (or disadvantageous) treatment. In all the jurisdictions studied, the 
question of whether starting capacity assessment constitutes a 
disadvantageous treatment has not been explicitly answered by the courts or 
authorities. Yet, in all the legal orders, interference into private life is regarded 
as being less favourable treatment. Due to this, it is possible to conclude that 
starting capacity assessment, which is an interference into privacy, can be 
considered to be less favourable treatment in domestic law. 

The third question that is addressed in some cases by all the legal systems 
is whether the treatment in question was less favourable compared with others. 
In other words, the legal systems occasionally require comparing the treatment 
of a person with disabilities with certain other comparative groups. There is 
an exception from the need to find a comparative group in English law. There 
the test for a comparative group does not apply for disability-based 
discrimination (but is relevant for direct and indirect discrimination). I shall 
summarise below the reasoning on the identification of comparative groups in 
England, Russia and Sweden.  

In England, persons with disabilities are supposed to be compared with 
persons without disabilities. Yet in this jurisdiction, it is not entirely clear 
whether the treatment of persons with disabilities – that are defined as long-
term impairments – should be compared with the treatment of persons with 
short-term impairments not qualifying for disability, or healthy individuals. If 
the comparative group includes persons with short-term disorders, or other 
patients, it might be problematic to qualify capacity assessment as being 
indirect discrimination.1987 It is difficult to draw conclusions that are more 
concrete, since there are very little data as to how often capacity assessments 
are imposed on patients who do not have long-lasting disorders. The analysed 
legal research and reports of various institutions indicate that capacity 
assessment procedures are usually started with respect to persons with 
disabilities who refuse care, which may indicate that unfavourable treatment 
takes place.  

As explained earlier, in Russian law the ordinary pathway (pathway A) for 
invalidation of healthcare decisions consists of two steps. At the first step, the 

                               
1986 In Swedish law, in the area of EU competence, the CRPD definition of disability was 
adopted. But the definition was not so far applied outside of the area of EU competence, such 
as capacity assessments in healthcare. See section 6.7.2. 
1987 Nor can capacity assessment be qualified as that of direct discrimination, since the 
provisions of the MCA about the diagnostic threshold are formulated in a disability-neutral 
manner. 
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court may decide to appoint forensic expertise, and at the second step, 
healthcare staff assess capacity to decide on validity of healthcare decisions, 
when a person with a mental disability has been already declared to be civilly 
incapable. For the civil incapacitation (step 1), no accessible data exist 
whether the courts appoint expertise predominantly for persons with mental 
disorders.1988 Starting capacity assessments in healthcare (step 2) is only 
possible with respect to those who are civilly incapable. A patient can be 
declared to be civilly incapable only if a mental disorder is diagnosed. This 
means that capacity assessments in healthcare (step 2) can only be conducted 
with patients who have a mental disability. The situation of persons declared 
to be civilly incapable can be compared with other patients with short-term 
mental health difficulties, with other patients in the hospital, or with people in 
society in general. However, the Constitutional Court seems to adopt another 
approach. The Constitutional Court considers that it is unlawful to make a 
distinction between people who belong to the same group, but if persons 
belong to two different groups, the legislator may design different rules for 
such groups.1989 Though federal legislation provides a broader definition of 
discrimination that might allow different views on a comparative group, 
within the jurisdiction the test is mostly interpreted in accordance with the 
Constitutional Court practice.1990 Thus persons declared to be civilly incapable 
are likely to be viewed as being representative of a group whose situation is 
sufficiently different from other groups. It is unlikely that Russian law will 
accept that capacity assessment puts patients in unfavourable situations 
compared with others.  

Swedish law requires identifying comparative groups for all forms of 
discrimination relevant for this study (direct, indirect discrimination and 
inadequate accessibility). In section 6.7.3.2 I argued that a comparative group 
should be seen as that of persons who exhibit similar behaviour – consent to 
or refusal of treatment. Persons with disabilities as a protected group should 
be comparted with other members of society (perceived majority) who consent 
to or refuse treatment, but not necessarily with persons with other types of 
disabilities.  

The comparison indicates that within these jurisdictions the question of a 
comparative group in capacity assessment procedures has not yet been 
addressed explicitly by domestic legal scholars or the court practice in 
England and Russia. The mechanisms for identifying the relevant 
characteristics for comparative groups have not been developed. Justifications 
of what factors are relevant for the grouping of persons in a certain manner 
for a discrimination test is currently lacking. Depending on choice of the 

                               
1988 It is most probable that the courts appoint expertise only when there is evidence that a 
person has a mental disorder. 
1989 See section 5.9. 
1990 Section 5.9. 
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comparative group (for example, all persons in a society, all patients in 
hospitals without disabilities, all patients with cognitive difficulties but 
without disabilities) the outcome of the test will be different.1991  

The fourth test is formulated differently at national levels, but the essence 
of it is whether the justification for the difference in treatment exists. When 
asking the question about justification, the studied legal systems attempt to 
identify whether there is a legitimate aim for differential treatment, and 
whether the means for achieving the legitimate aim were necessary. In none 
of the jurisdictions, starting the capacity assessment procedure has been 
explicitly recognised as being unjustifiable and discriminatory. In Sweden, the 
principle of treaty-conformity interpretation allows for viewing starting 
capacity assessment as not having a legitimate aim. In England and Russia, 
the courts seem to imply that the capacity assessments fulfil the legitimate aim 
of saving the life and health of a patient, and are a proportionate means for 
achieving the legitimate aim. 

The domestic laws of all the mentioned jurisdictions recognise that 
discrimination based on disability is a special (recently implemented) form of 
prohibited discriminatory action. This form of discrimination has various 
titles: inadequate accessibility in Sweden and discrimination arising from 
disability in England, or discrimination based on disability in Russia. In the 
studied legal orders this recently implemented form of discrimination 
foremost concentrates on the positive obligations of the state. Put differently, 
mostly omissions of the state, rather than actions, can be qualified as 
representing inadequate accessibility. This means that inadequate accessibility 
is hardly applicable in cases of starting capacity assessment procedures.  

The following conclusions can be drawn from the analysis. In English, 
Russian, and Swedish law only patients with long-term impairments receive 
certain protection from laws on discrimination based on disability. In English 
law, the discussion concerning starting assessments can be raised only in light 
of provisions on indirect discrimination. The national law views the starting 
capacity assessment procedure as justifiable, and thus, not discriminatory. 
Similarly, English law does not consider invalidation of decisions (mental 
incapacity) as being discriminatory actions. In Russian law, starting capacity 

                               
1991 If the national jurisdictions have identified that a person belonging to a group with protected 
characteristics was treated less favourably compared with others, the next test can sometimes 
occur. This test requires questioning whether there is a connection between protected 
characteristics and less favourable treatment. This test is applicable in English and for the 
Swedish direct discrimination test only. As concluded previously, in England the MCA that 
regulates when capacity assessment can begin is formulated in a disability-neutral manner; 
concerns as to direct discrimination are unlikely to be raised. In Sweden, however, the issues 
of direct discrimination may be raised when additional requirements, not foreseen in law, are 
applied with respect to persons with disabilities. For instance, if a patient is required to undergo 
capacity assessments that are not directly prescribed by law or denied possibilities to consent 
or refuse medical interventions, this can be viewed as direct discrimination. Sections 4.8.2 and 
6.7.3.2. 
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assessment or the denial of the right to decide is unlikely to be considered to 
be discriminatory. In judicial practice, capacity assessment was not recognised 
as being discriminatory either due to a stringent view on comparative groups, 
or because capacity assessment was considered to be justifiable. By the 
stringent view I mean that a person with a disability is unlikely to be seen in 
similar situations to a person without a disability during capacity assessments. 
Starting capacity assessments will not be considered as representing 
discrimination, but as a justified difference. In Sweden, capacity assessments 
and the consequences thereof are not regulated so far. If capacity assessments 
start on patients with a disability, the actions should be qualified as being 
direct discrimination. In case the inquiry report 2015:80, suggesting the need 
for capacity assessment, is to be adopted then a Swedish non-discrimination 
test may still recognise starting assessment to be discriminatory. This 
interpretation is possible if Sweden recognises that capacity assessments do 
not have legitimate aim as the CRPD requires. Yet Sweden may also choose 
to abide by the ECtHR approach as to legitimate aim. This would mean that 
capacity assessments have a legitimate aim and are justifiable. In section 6.7.3, 
I argued that in order to be compliant with both the UN and the CoE treaties, 
Sweden must view capacity assessments as not having a legitimate aim. 
However, what approach will be chosen in practice is not clear so far.  

7.2.7 Scientific knowledge on when to start capacity assessment 
In this section the studied scientific conception of mental disorder and the 
knowledge about the role of mental disorder in decision-making is 
summarised (task I.7). As explained in Chapter 2 in medical sciences there is 
no unified definition of what mental disorder is. Mental disorders encompass 
a number of heterogeneous conditions. Diagnosing with mental disorder in 
medicine is a process, and the diagnosis may be reinterpreted in the light of 
newly obtained knowledge. The purpose of naming some conditions as a 
disorder (in the ICD or the DSM) is that of communication between healthcare 
professionals (for collecting statistics, providing support, and so on.). Despite 
the fact that the titles of the DSM, or Chapter V of the ICD-10, explicitly 
mention mental disorder, these classifications are not designed to distinguish 
between mental and somatic disorders.1992 The classifications are oriented 
towards what certain professionals do, rather than to state what mental and 
somatic disorders actually are. It was explained that drawing a sharp 
distinction between mental and somatic disorders appears to be scientifically 
problematic, and unnecessary. Sciences suggest that mental and somatic 

                               
1992 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 
(4th ed, Text Revision) p. XXX. The statement is not included in the newest edition – DSM-V 
– however, it is not possible to observe that the reasoning behind the issue was altered. See 
section 2.3.2.2 for more detailed discussion. 
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disorders can co-occur;1993 mental disorders can impede physical functioning; 
disorders that were seen as somatic may lead to mental disorders.  

Decision-making is an extremely complex process, and a number of factors 
may influence the way a person decides. The brain is currently proven to be a 
dynamic organ that changes under the influence of a number of factors, which 
include all types of disease, not only mental disorders.1994 The exact 
differences of persons with mental disorders as a group, as opposed to persons 
without them, are not possible to determine. People with mental disorders are 
a number of heterogeneous groups. The scientific conclusions indicate that 
some of the groups of persons with mental disorders (for example, persons 
with specific types of brain damage), make less financially-advantageous 
decisions in specific gambling tasks. However, other groups of the population 
(such as women, or the elderly) also make less financially-advantageous 
decisions in such tasks. The above mentioned scientific knowledge about 
financially-advantageous decisions is not relevant for healthcare, because 
healthcare choices cannot be determined by monetary gain – and are 
subjective experiences as well. 

7.2.8 Consistency of national laws with scientific knowledge on 
when to assess capacity 
In this section I shall evaluate whether the national laws on when to assess 
capacity are consistent with scientific knowledge (and thus fulfil task I.8 of 
the thesis). In section 1.7.2, the meaning of consistency with scientific 
knowledge on decision-making was explained. As suggested, the standard 
should be used only in those situations where law readdresses the particular 
questions to other domains. Readdressing means those situations where law 
seeks out conclusions or definitions from other disciplines with the aim of 
using them within a legal context. Consistency with scientific knowledge was 
described as those situations where law’s assumptions about the facts or 
values used for conclusions or definitions are the same as the assumptions or 
conclusions of science. Consistency means that scientific conclusions or 
definitions can be used to answer those questions that law readdresses to other 
disciplines and are used appropriately. If law uses the conclusions or 
definitions inappropriately, then errors can occur: for example, persons who 
can make a certain choice can be recognised as being incapable, or vice versa. 
Whether inconsistency with scientific knowledge is problematic depends on 

                               
1993 Jedel, S, et al., Addressing the Mind, Body, and Spirit in a Gastrointestinal Practice for 
Inflammatory Bowel Disease Patients, pp. 244–245; Keethy, D, Mrakotsky, C, and Szigethy, 
E, Pediatric Inflammatory Bowel Disease and Depression: Treatment Implications, pp. 561–
567. 
1994 See e.g. Kolb, B, Muhammad, A, and Gibb, R, Searching for Factors Underlying Cerebral 
Plasticity in the Normal and Injured Brain, p. 506. See section 2.3.3 for a more detailed 
explanation.  
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the particular question: sometimes the legal standard of proof does not require 
it to be scientifically reliable. In other cases, the law may imply that the 
conclusions that come from experts are supposed to be based on scientific 
knowledge, and/or correspond to high standards of proof. The law may also 
be inexplicit about the existent standards of proof, as in the laws of England 
and Russia. Therefore, the national legal standards of proof, or other legal 
requirements – such as human rights law – may answer the question of 
whether inconsistency can be accepted. My assignment in the thesis is 
primarily related to identifying the inconsistencies, and problematising them. 
However, the study of the national standards of proof falls outside of the scope 
of the book. 

In sections 7.2.1-7.2.6 of this chapter the findings of the thesis as to the 
national law requirements on when to assess capacity have been summarised 
and synthesised. In section 7.2.2 it has been shown that the national laws of 
all the jurisdictions studied in some cases demand drawing a distinction 
between mental and somatic disorders/interventions. Understanding how the 
distinction is drawn answers the question of when capacity assessment is 
relevant for somatic care in England and Russia, and when the will of a patient 
should be followed in Sweden. As shown in section 7.2.2, all the domestic 
legal orders analysed readdress the question as to whether a person has a 
mental disorder (of a serious enough nature or degree) to medical 
professionals. The national laws adopt the answer of medicine about the 
existence of mental disorder. The conclusions of medicine on whether mental 
disorder fulfils legal criteria (such as seriousness of the disorder), can 
occasionally be criticised by the domestic courts, but this is rarely done. 
English and Swedish legal orders attempt to draw a distinction between 
psychiatric care, and other (somatic) care. This distinction is also supposed to 
be drawn by medical professionals. Thus, on the macro level (when drawing 
a distinction between mental and somatic care), the question of whether a 
person has a mental disorder or needs psychiatric care is readdressed to 
medicine. For the purposes of this thesis, it means whether evaluation of the 
national laws on the macro level are consistent with scientific knowledge, is 
required.  

As explained in Chapter 2 and section 7.2.7, the conclusion of the sciences 
is that mental and other disorders are interconnected and interrelated. Sciences 
currently do not consider that it is possible to draw a scientifically valid 
distinction between mental and somatic disorders. However, all the studied 
legal systems are based on the assumption that mental disorder can be 
distinguished from other disorders. From the medical scientific perspective, 
diagnosing with a disorder is rather a process, and such diagnosis changes over 
time. For law, diagnosing means obtaining a fact from medicine, confirmed 
by the legal system. The latter tension leads to usage of the diagnostic codes 
of the DSM or the ICD as legal facts, whereas these classifications are not 
designed to be used in law. We cannot but conclude that the legal assumption 
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as to the existence of mental disorder as a diagnosis that can be separated from 
other disorders, does not correspond to the scientific conclusions. 

The next question is whether the identified inconsistency should be 
regarded as being problematic. The studied legal systems readdress the 
question as to mental disorder to medical practice, rather than the sciences. 
This thesis does not aim to discuss whether medical practice should be based 
on the medical sciences in the above mentioned jurisdiction. The examination 
of the standard indicates that law and medicine have very different concerns 
as to mental disorder. Medicine’s concerns are diagnosis, treatment and 
recovery, whereas in law mental disorder is often used as a justification for 
limitation or interference with the rights for the above mentioned purposes. 
Since the limitation or interference with the rights of persons presupposes not 
only positive outcomes for the person concerned, it may be reasonable to 
question whether the current legal standard of proof is of benefit to persons, 
and corresponds to human rights obligations. Evaluation of this question will 
continue in sections 7.2.10 and 7.2.11.2. The assumptions used by law are 
outdated from the scientific point of view. 

We now turn to the evaluation on the micro level (when we assume that the 
delimitation between treatment rules has been made in favour of somatic care 
treatment). Evaluation on the micro level is related to the questions of when 
the obligation to assess capacity arise, the legal classification of assessments, 
the relevance of refusal or absence of consent to assessment and whether 
starting assessment is discrimination (task I.3-6). In sections 7.2.1 and 7.2.2 it 
was stated that a person can be declared to be incapable in England and Russia 
only if the person concerned meets a diagnostic threshold. Russian law 
demands distinguishing between mental and other disorders in order to 
adjudicate on the incapacity of a patient. In English law the diagnostic 
threshold is formulated as an impairment of, or a disturbance in the 
functioning of, the mind or brain. As summarised in section 7.2.1, the 
distinction between mental and somatic disease is not crucial for the 
assessment of a patient’s capacity to make healthcare decisions in England. 
But in case law, it was predominantly mental disorders that satisfied the 
diagnostic threshold. The medical expert’s opinion on diagnosis often plays a 
crucial role in legal proceedings.1995 A patient can be considered to be lacking 
the capacity to make somatic healthcare decisions only if he or she has a 
certain diagnosis. The law clearly readdresses the question about meeting the 
diagnostic threshold to medicine. It should therefore be evaluated whether 
English and Russian law on when the obligation to assess capacity arises are 
consistent with scientific knowledge on decision-making. 

As explained in section 7.2.1, the English and Russian legal orders are 
constructed in such ways that only those persons with certain disorders 
diagnosed (mental or otherwise influencing the functioning of the mind or 
                               
1995 Section 4.4. 
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brain) can be considered to have their decision-making processes impaired 
and be unable to decide. Is the scientific conclusion the same? As summarised 
in sections 7.2.7, the decision-making process is dependent on a number of 
factors. Those factors, in particular, include various disorders (for example, 
diabetes), the way information has been presented, stress, previous 
behaviours, and so on. It is neither possible to list all those factors, nor to state 
that only those persons with (mental) disorders reason irrationally. Moreover, 
patients with mental disorders are of a number of heterogeneous groups of 
persons and the scientific conclusions indicate that the experience of these 
groups in decision-making is not the same.1996 From the perspective of science, 
people with and without mental disorders make irrational decisions. The 
sciences do not conclude that decision-making is influenced by disorders or 
mental disorders exclusively, whereas the law does. Therefore Russian and 
English law, with respect to the incapacitation of only those persons with 
certain disorders, both fall under the definition of inconsistency with scientific 
knowledge.  

The extent to which the inconsistencies of English and Russian law 
identified above are problematic depends on the standard of proof and the 
limits of the state’s powers. The legal systems should not base their legislation 
on certain stereotypes with respect to persons with mental or behavioural 
disorders, or other disabilities. Such constructions may reinforce inequalities 
and prejudices existing in the society concerned. The evaluation of whether 
choosing mental disorder as an indicator of the need to start capacity 
assessments is permissible under human rights law will continue in sections 
7.2.9 and 7.2.11. 

To conclude, it has been found that the domestic legal orders are not 
consistent with scientific knowledge as to when to assess capacity in two 
aspects. Firstly, to choose which rules to apply English, Russian, and Swedish 
law demand drawing a distinction between mental and somatic disorders. The 
demand is inconsistent with the current scientific knowledge, as the distinction 
is not possible to draw. Secondly, when the legal systems choose to apply rules 
for somatic care treatment, English and Russian law allows for only those 
persons with certain disorders to be considered to be incapable. The scientific 
conclusions indicate that a number of factors influencing decision-making 
cannot be limited to a diagnosis. In both of the cases, whether this challenge 
constitutes a problem for legal systems, depends in particular on the limits of 
the state powers and the adopted standards of proof. The evaluation of the 
compliance with human rights obligations continues in the next sections.  

                               
1996 For instance, conclusions on whether persons with schizophrenia make less financially 
advantageous choices in gambling tasks has not been consistent and debated, whereas 
performance of persons with specific types of brain damage as being less advantageous is not 
disputed. See section 2.3.3.1. 
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7.2.9 Human rights law: protection against starting capacity 
assessment  
This section encapsulates the analysis on the legal status and protection 
granted against starting capacity assessments within the UN and the CoE legal 
systems (task I.9). In this section the conditions for the state’s compliance will 
be summarised. These conditions will be used in section 7.2.11 to answer the 
question of whether the domestic law corresponds to human rights obligations. 

Starting capacity assessment procedures, whether consensual or non-
consensual, is regarded as being an interference with the right to privacy in 
both the UN and the CoE legal orders. This interference is prohibited unless 
it is conducted in accordance with the law (in the CoE treaties) or is lawfully 
and non-arbitrary (as expressed at the UN level). Despite the fact that the UN 
and the CoE treaties name the conditions for interference differently – 
lawfulness and non-arbitrariness or in accordance with the law – these 
conditions are in a way similar. They emphasise the quality of the national 
regulation. More specifically, the treaty bodies crystallised the standards of 
the right to private life to be sufficiently precise, foreseeable and accessible 
for a person under the domestic law and must protect against arbitrariness. 
These conditions also mean that patients should be able to foresee under what 
circumstances they are required to undergo an assessment and when the 
assessment is irrelevant, and whether they can refuse such an assessment and 
what the consequences of refusal are. The conditions also signify that the laws 
must be sufficiently precise on whether and under what circumstances forced 
assessments can take place and whether and under what circumstances 
capacity assessments can be provided by stealth.1997 

Interference with the right to privacy must also be necessary in a 
democratic society under the ECHR or lawful under ICCPR (the latter criteria 
was partly discussed above). The requirement means that the domestic 
legislation must not contradict other human rights treaties. If other human 
rights provisions prohibit certain actions of the states, such actions should be 
viewed as being unlawful or not necessary in a democratic society.1998 

The issue of the legal classification of capacity assessment procedures so 
far has not been considered in the jurisprudence of the core UN and the CoE 
human rights treaties. Determination on whether the question is that of a 
medical procedure or the collection of data is not of crucial importance within 
these systems because the protection of the right to privacy must be granted 
in either case. The level of human rights protection is similar within the two 
systems disregarding the legal classification of the procedure.1999 

To conclude, human rights law provides a certain protection against 
starting capacity assessment procedures through the right to privacy. This 
                               
1997 See sections 3.2.3 and 3.5.2.3. 
1998 See sections 3.2.3 and 3.5.2.3. 
1999 See sections 3.2.3 and 3.5.2.2. 
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protection means that to start capacity assessment procedures, the conditions 
for interference into the right to private life should be precise, foreseeable and 
accessible in domestic law. Domestic law on starting capacity assessments 
must not contradict human rights treaties.  

Protection against a starting capacity assessment is also granted through 
freedom from discrimination. Within the UN system, the set of conditions for 
determining what constitutes discrimination has been developed. The 
conditions include having the protected characteristic, being unfavourably (or 
differentially) treated compared with others, and an absence of a legitimate 
aim for such a treatment. Under the UN treaties, the protected characteristic is 
to be understood in a broad manner, and does not require having a disorder of 
a specific length to receive protection under the treaty.2000 The CRPD allows 
for even short-term or episodic disorders to fall within the scope of the 
convention’s protection insofar there are environmental and attitudinal 
barriers that hinder full participation of the person in society.2001 In section 
3.2.2.1 I argued that starting capacity assessment procedures should be viewed 
as being evidence of such barriers. The next condition is unfavourable (or 
differential) treatment compared with others. Unfavourable (differential) 
treatment, encompasses, inter alia, interference with a right. Since capacity 
assessment is an interference with the right to privacy, starting capacity 
assessments with respect to a group with protected characteristics is 
unfavourable treatment. Compared with others should be interpreted as the 
requirement to compare the treatment with all the possible relevant groups.2002 
The next condition is pursuing a legitimate aim. With the adoption of the 
CRPD, the understanding of the legitimacy of the aims has been altered. 
Capacity assessments, as defined in section 1.3.3, is the evaluation of 
decision-making abilities that purpose to determine the validity or invalidity 
of the patient’s decisions. The aim that capacity assessments pursue directly 
falls within the CRPD’s definition of discrimination, and cannot be viewed as 
being legitimate.2003 The procedure of capacity assessment as such is 
considered to be discriminatory within the UN treaty system. 

The CoE system contains a different interpretation of the provisions on 
non-discrimination. The major difference is in the interpretation of the 
legitimate aim. In accordance with the ECtHR case law any interference in the 
form of starting capacity assessment has a legitimate aim of protecting the 
rights and interests of others or the prevention of disorders.2004 In section 
3.5.2.4 it was explained that starting capacity assessment, or the deprivation 

                               
2000 See section 3.2.2.1. 
2001 See section 3.2.2.1. 
2002 UN HRC, López Rodríguez v. Spain (001/2013), E/C.12/57/D/1/2013, 20 April 2016, paras 
14.2, 14.3 and 14.5. 
2003 See section 3.3, and in particular, section 3.3.4. 
2004 See section 3.6.4 for a detailed analysis. 
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of legal capacity, cannot fulfil these aims. As asserted in sections 3.8, the 
ECtHR has the available possibility of changing its approach towards 
legitimacy of the aim due to the state’s limited margin of appreciation, but so 
far has not done this.  

The following conclusions can be drawn. Both the UN and the CoE legal 
systems consider starting capacity assessment as a form of interference with 
privacy. Human rights treaties demand that domestic legislation on starting 
capacity assessment is sufficiently precise, foreseeable, accessible and a 
protection against arbitrariness. Both legal systems grant protection regardless 
of whether capacity assessment is a medical procedure or the collection of 
personal data. Within the UN treaty system, starting capacity assessment 
procedures is considered to be discriminatory, since assessments have the aim 
of invalidating the right to consent to treatment. This conclusion is applicable 
regardless of the length of the patient’s disorder. Since within the UN system 
the starting of the capacity assessment is a discrimination, this procedure 
violates the right to privacy as well (the condition of lawfulness cannot be 
satisfied). In the ECtHR practice, starting capacity assessment in relation to 
persons with mental disorders pursues the legitimate interests of protecting 
others or preventing disorders. In the ECtHR starting capacity assessment is 
not discriminatory. Thus the UN and the CoE treaty bodies reason differently 
about protection against starting capacity assessment. 

7.2.10 Human rights law: obligation to assess capacity 
The obligation to assess capacity may derive from the positive obligation to 
ensure the right to life, freedom from torture, inhuman or degrading treatment, 
freedom from discrimination and the right to health. In this section I synthesise 
whether states are obliged to assess capacity in the UN and the CoE human 
rights treaties (task I.10). 

The UN treaties and case practice emphasise the need to fulfil a number of 
obligations to ensure the right to life, health, privacy and legal capacity. These 
obligations include ensuring accessibility, reasonable accommodation, and 
providing support. In the practice of the UN treaty bodies regarding the right 
to life it is recognised that the states have the obligation to prevent suicides, 
self-harm, or other actions or omissions that may lead to death or the 
deterioration of health. According to the UN treaty bodies, the obligations 
need to be fulfilled through establishing psychological counselling, providing 
other support services based on consent, the study and assessment of suicide 
risks, the training of personnel, and so on.2005 However, it has never been 

                               
2005 UN HRC, Concluding Observations on the Seventh Periodic Report The United Kingdom 
of Great Britain and Northern Ireland, CCPR/C/GBR/CO/7, 17 August 2015, para. 16; UN 
CRPD Committee, Concluding Observations on the Initial Report of China, Adopted by the 
Committee at Its Eighth Session, CRPD/C/CHN/CO/1, 15 October 2012, para. 64. 
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considered that states have the obligation to force people to prevent a 
deterioration of their health or their death. The text of the CRPD also stresses 
that ensuring the right to life is granted to persons with disabilities on an equal 
basis with others. The latter statement should be interpreted as prohibiting 
forced measures on persons with disabilities, when such measures are not 
applicable for others (inter alia, persons without disabilities). Put differently, 
states may intervene to save life, but interventions should not be 
discriminatory and fulfil other conditions related to the protection of the right 
to life.2006 Euthanasia or medically assisted suicide is not regarded per se as 
violating the right to life. Instead, the focus of the UN treaty bodies’ 
jurisprudence has always been on ensuring that there is no undue influence on 
or abuse of a patient, as well as when a patient indeed wishes to end life.2007 
On the obligation to ensure absence of abuse, undue influence or conflicts of 
interest, these have been codified in Article 12.4 CRPD. Instead of starting 
capacity assessment the states are obliged to make all reasonable efforts to 
investigate the needs, wishes and preferences of patients in general and in 
specific situations. Investigation must be carried out on a voluntary basis for 
patients. Based on the knowledge obtained from investigation on the needs of 
patients as diverse groups, states are obliged to make adjustments in order to 
create an environment accessible for various groups of persons with 
disabilities prior to the patient’s demand for healthcare services. Reasonable 
accommodation requires considering specific needs in the modification of the 
environment for an individual patient. Reasonable accommodation is a means 
that enables a patient to exercise rights on an equal basis with others. The 
requirement signifies that a domestic system must be flexible to be human 
rights law-compliant. The requirement of providing access to support in the 
exercise of legal capacity is the UN’s response to the difficulties involved in 
making various healthcare decisions. States have an obligation to make 
support accessible, but not to force support. The CRPD urges states to focus 
on the wishes and preferences of patients, and instead of denying them, to 
assist in expressing the wishes and preferences. States also have the obligation 
to remove barriers for informal support. Among other actions required are 
those of ensuring that support arrangements are subject to court review or 

                               
2006 Similar to the reasoning about the right to life, the UN treaty bodies have not recognised 
that the right to health imposes the obligation to treat patients with force. Instead, in case 
practice respect to the right to privacy and the right to legal capacity is emphasised. 
2007 Section 3.4.2; UN HRC, Concluding Observations of the Human Rights Committee The 
Netherlands, CCPR/CO/72/NET, 27 August 2001, para. 5 (a–d); UN HRC, Concluding 
Observations of the Human Rights Committee The Netherlands, CCPR/C/NLD/CO/4, 25 
August 2009, para. 7; UN HRC, Concluding Observations of the Human Rights Committee  
Switzerland, CCPR/C/CHE/CO/3, 3 November 2009, para. 13; Nowak, M, Commentary on the 
United Nations Convention on the Rights of the Child, Volume 6 Article 6: The Right to Life, 
Survival and Development, pp. 155–156. See also Joseph, S, and Castan, M, The International 
Covenant on Civil and Political Rights: Cases, Materials, and Commentary, p. 213. 
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review by other independent authorities and are reversible if a patient so 
desires. 

As stated earlier, in the UN treaty system obligations to ensure absence of 
– and preventing – abuse, undue influence and conflicts of interest, have been 
recognised in practice and are currently codified in the CRPD. The 
delimitation between due and undue support is assigned to the national legal 
systems. The treaty bodies suggest that relations involving signs of abuse, fear, 
aggression, threat, deception or manipulation, cannot be qualified as 
support.2008 The UN treaties also demand that delimitation is not carried out in 
a discriminatory manner.2009 

Do the UN treaties impose the obligation to assess the capacity of adult 
patients? From the analysis of the relevant sources, it is clear that such an 
obligation does not exist. However, the obligations that the states own to 
patients do not stop with this act of non-interference. Medical treatment should 
be provided in accordance with the wishes and preferences of a patient (in 
accordance with Article 12.4 CRPD). If a patient does not express any wishes 
or preferences, the CRPD member states are obliged to act in accordance with 
the best interpretation of the patient’s possible wishes and preferences. What 
if the wishes of the patient are incompatible with one another or are unclear? 
The UN treaties and treaty bodies view support, reasonable accommodation, 
and accessibility, the best interpretation of the patient’s wishes and 
preferences as the only acceptable responses. The patient’s objections 
concerning a medical intervention may concern a specific part or a method of 
intervention that in many cases may be altered according to the patient’s 
wishes. The patient might be uncomfortable with, for instance, the medical 
personnel performing a specific task, be afraid of some procedure (such as the 
use of needles), and these may be substituted with other means (for instance, 
pills), and so on. The UN treaties demand the healthcare systems to be flexible 
so as to adapt to the patient’s needs. From the domestic law, human rights 
demand the removal of barriers for achieving flexibility in order to satisfy the 
patient’s needs. 

How should the UN treaties be interpreted when a patient is in an 
emergency situation? In some emergencies, understanding the wishes of a 
patient will be more problematic due to time restraints and possible threats to 
life while providing support. The UN treaty bodies emphasise that even in 
situations of medical emergency the obligation is to check whether a patient’s 
immediate expressions correspond to what the patient wishes to be done with 
his or her own body. If it is obvious what the patient’s wishes are, the wishes 
can be carried out. Deviations from such wishes are acceptable when the law 

                               
2008 Section 3.2.2.2; UN CRPD Committee, General Comment No. 1 Article 12 Equal 
Recognition before the Law, CRPD/C/GC/1, 19 May 2014, para. 21. 
2009 In my view, there is an urgent need for more research concerning ways of recognising abuse 
in relations connected with medical decision-making. 
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foresees other actions or inactions on an equal basis with others and that 
interference with private life is in accordance with the law and is non-
arbitrary. If the wishes of a patient are impossible to investigate, the immediate 
interventions necessary to save life may be provided. In many situations there 
may be more possibilities to provide support to the patient and to make the 
environment more accessible than one is used to think.  

To summarise, the obligation to assess capacity is not recognised within 
the UN human rights system. Instead, the UN human rights treaties demand 
fulfilling obligations to provide treatment on the basis of the wishes and 
preferences of a patient, to ensure accessibility, to provide reasonable 
accommodation and support (including via removing barriers to informal 
support and creating accessible support services). The obligations to prevent 
abuse, undue influence and conflict of interests are also clearly stated in the 
UN treaties.  

The obligation to assess capacity is interpreted fundamentally differently in 
the jurisprudence of the ECtHR. The ECtHR indicates a special need in the 
protection of vulnerable individuals. As vulnerable adults the Court identifies, 
inter alia, persons with mental disorders, other disabilities or those in medical 
emergencies. Special attention and adjustments should be made to establish 
ways of communicating with persons who have difficulties in expressing 
themselves.2010 In its case practice on the right to life the ECtHR, in particular, 
asks whether the authorities concerned knew or ought to have known about 
any risk to life. Collecting information about the vulnerable patient, in 
particular, through capacity assessments, has been viewed as the means of 
knowing about the risk to life. The ECtHR has discerned that authorities must 
have powers to prevent death, and such powers should not be illusory but 
practical and effective. In case law the ECtHR has emphasised that there is an 
“obligation to prevent an individual from taking his or her own life if the 
decision has not been taken freely and with full understanding of what is 
involved”.2011 In one of the cases (Arskaya v. Ukraine), the state received 
criticism for the absence of powers to assess factual decision-making capacity, 
and for not making decisions in the best interests of the vulnerable adult.2012 
The approach of the Court in this case is problematic, in particular, because it 
places member states in situations where they have to choose whether they 
want to be compliant with either the ECHR or the CRPD. This approach is 
                               
2010 ECtHR, Jasinskis v. Latvia, application number 45744/08, Judgment of 21 December 2010, 
para. 59; ECtHR, Centre for Legal Resources on behalf of Valentin Câmpeanu v. Romania, 
application number 47848/08, Judgment of 17 July 2014, para. 131; ECtHR, Association for 
the Defence of Human Rights in Romania – Helsinki Committee on behalf of Ionel Garcea v. 
Romania, application number 2959/11, Judgment of 24 March 2015, paras 66–67. 
2011 ECtHR, Haas v. Switzerland, application number 31322/07, Judgment of 20 January 2011, 
para. 54. 
2012 ECtHR, Arskaya v. Ukraine, application number 45076/05, Judgment of 5 December 2013, 
para. 90. 
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contrary to the principle of indivisibility of human rights.2013 The other reason 
for criticism is the ECtHR demand for capacity assessment with the aim of 
exclusion of irrational decision-making. However, such formulation of the 
positive obligation constitutes an impossible or disproportional burden for the 
states.2014 It also leads to disproportionate limitations on the rights of all 
persons. I interpret the conclusions of the ECtHR as follows. The states have 
the margin of appreciation as to how they are going to employ their positive 
obligations in the most effective way. Capacity assessment is an example of 
possible solutions in the view of the Court, but not the only variant of fulfilling 
the obligation to protect the right to life. Other means for saving a life, such 
as a variety of supportive arrangements, could be provided to meet the 
obligations. Whether this interpretation is to be accepted in the further practice 
of the Court or the requirement to provide assessment of mental capacity 
becomes the generally recognised obligation, is not yet clear.  

The practice of the ECtHR on ensuring freedom from torture, inhuman and 
degrading treatment, or the right to private life, does not suggest that the 
obligation to assess capacity exists. The realisation of the right to health in the 
CoE has traditionally been viewed as that of not requiring any compulsory 
treatment, or capacity assessment. Neither the practice of the ESCR, nor the 
ESC(r) text (and my interpretation thereof), regard capacity assessment as a 
requirement for enjoying the right to health or the right to medical assistance. 

The Biomedicine Convention explicitly allows for providing capacity 
assessment or the exclusion of patients from decision-making based on the 
results of capacity assessment. However, neither the Convention, nor the 
Explanatory Report to it, promulgate that states must bear the obligation to 
assess capacity. It is up to the states to exercise the discretion to recognise 
those patients who are incapable of making healthcare decisions. 

To summarise, in the CoE the obligation to assess capacity has not been 
stated explicitly in the treaties. In the ECtHR’s practice of the right to life, the 
Court at one occasion criticised a CoE member state for not assessing whether 
the patient was capable of rational decision-making. Yet it is open to 
interpretation whether the ECtHR suggested an example of fulfilling positive 
obligations or the Court meant that the obligation to assess capacity existed. 
If there is an obligation to assess capacity, the approach of the ECtHR differs 
dramatically from the obligations enshrined in the UN treaties. In the UN 
CRPD starting a capacity assessment procedure is viewed as a discriminatory 
action. Instead of capacity assessment and exclusion, the obligation of 
ensuring accessibility, providing reasonable accommodation and support 
should be fulfilled. Other UN treaties and human rights bodies are silent as to 
the obligation to assess. If states are obliged to assess capacity (as may follow 
from Arskaya v. Ukraine) then member states violate the CRPD. If the states 

                               
2013 See section 3.7.1.2.  
2014 Sections 2.3.3 and 7.2.7. 
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do not assess capacity, they might or might not risk receiving criticism from 
the ECtHR, depending on whether capacity assessment is an obligation or one 
of the examples of fulfilling the obligations. There is no conflict in the texts 
of the UN treaties and the ECHR when it comes to the obligation to assess 
capacity. The interpretation of the ECtHR, however, creates a problem for the 
states to comply with the text of the CRPD. The ECtHR has all the necessary 
tools to make its practice coherent with the requirements of the text of both 
the ECHR and the CRPD in order to prevent situations of conflicting 
obligations. By the tools I mean that the ECtHR can make more explicit 
guidance that capacity assessment is not the requirement, yet providing 
support and tailor-made measures is the obligation under Article 14 ECHR. 
The ECtHR can also recognise capacity assessment procedures as being 
discriminatory by changing its approach to the legitimacy of the aim of 
assessments. Another tool available to the ECtHR is to consider that starting 
capacity assessments is unnecessary in a democratic society due to the 
requirements of the CRPD.  

7.2.11 Compliance with human rights law and capacity 
assessments 

7.2.11.1 Remarks on the structure of the section 
In sections 7.2.1-7.2.6 the approaches of the national laws as to when to assess 
capacity have been synthesised and compared. In sections 7.2.9 and 7.2.10 the 
requirements of the UN and the CoE legal orders have been synthesised. In 
this section I evaluate whether English, Russian and Swedish legal orders 
comply with international human rights law requirements (task I.11). I also 
evaluate whether starting capacity assessment procedures with respect to 
persons with mental health difficulties would be considered to be 
discriminatory in international human rights law (part of task I.6). 

The question of when to assess capacity has been analysed in this book at 
two levels: the macro level and the micro level.2015 In section 7.2.11.2 I 
evaluate the compliance of the national legal systems with human rights law 
on the macro level. Thereafter, the evaluation on the micro level follows. For 
this, the national law compliance with human rights law will be evaluated in 
the following order: the obligation to assess capacity in section 7.2.11.3, the 
legal consequences of refusal or absence of consent in section 7.2.11.4, and 
the discrimination of persons with disabilities in section 7.2.11.5. 

                               
2015 The distinction between the two levels is explained in sections 1.5 and 1.7.4. On the macro 
level the thesis strives to find out how the distinction between somatic interventions and 
compulsory mental health interventions is drawn. On the micro level the assignment is to 
analyse when the obligation to assess capacity arise, the legal classification of assessments, the 
relevance of refusal or absence of consent to assessment and discrimination. 
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7.2.11.2 When to assess capacity on the macro level: compliance with 
human rights 
As stated in section 7.2.9, human rights law demands that interventions into 
privacy are based on the domestic law, and that domestic law is sufficiently 
precise, foreseeable and accessible for a person, and protects from 
arbitrariness. Do domestic laws on the macro level fulfil these requirements? 
In section 7.2.2 it was explained that in England, Russia, and Sweden, persons 
who have mental disorders are under certain circumstances qualified to 
receive compulsory mental health treatment, where consent to a specific 
procedure is not required, or can be treated in accordance with the legal 
regulation on somatic care. The analysis of the studied jurisdictions makes it 
clear that the rules for the application of compulsory mental healthcare, as 
opposed to somatic care, are neither precise, nor foreseeable. One of the 
problems in all of the jurisdictions studied is the usage of the medico-legal 
concept of mental disorder. I have referred to the concept as medico-legal, 
because the law clearly requires medical expertise for diagnosis with mental 
disorder, but also has (or can have) the role of censurer in determining whether 
a particular disorder is serious. However, medicine does not operate with the 
criteria of seriousness the law requires from it and the law does not have 
knowledge of the diagnostics. As a result, if legal sources – practice or 
preparatory works – explicitly name certain medical diagnoses, such medical 
diagnoses are more likely to be recognised as being mental disorders within 
the meaning of compulsory mental health. However, the legal sources provide 
only examples of possible diagnosis. When the sources are silent about 
concrete diagnosis, it is hardly possible to foresee the legal consequences for 
patients.  

To determine whether a patient should be treated compulsorily, all the 
jurisdictions have adopted additional criteria. One of the criteria is 
dangerousness for the person’s own health (or own care needs), or 
dangerousness to others. As synthesised in section 7.2.2, the criteria of 
dangerousness are defined vaguely in the national law: it is unclear what kind 
of self-harm qualifies as being compulsion and what types of dangerousness 
to others fulfil the criterion. The criteria for dangerousness allow for a variety 
of interpretations, even paradoxical ones (such as smoking, the threat to apply 
to a court to restore rights). The law’s references to medical sources are also 
not helpful for making the criteria foreseeable. The national agencies of the 
states studied explain that medical evidence about dangerousness is not 
completely reliable, but the legal standards of proof are not extensively 
discussed in the national jurisdictions. This jeopardises the right to privacy of 
those persons with mental disorders, since the national laws of England, 
Sweden and Russia are neither foreseeable, nor sufficiently precise as to the 
possibilities and limits of compulsion.  
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The legal analysis of the Swedish and English legal systems does not 
provide a clear-cut answer on how the delimitation between mental and 
somatic procedures in compulsory mental healthcare is made. What 
procedures are considered to be a part of mental healthcare is decided ad hoc, 
the ad hoc solutions are also dissimilar within the jurisdictions studied. For 
instance, giving birth to a child, compulsory feeding, amputation, can be 
considered as being permissible or impermissible types of procedure for 
compulsory mental healthcare within the same jurisdiction. The domestic 
legislation of England and Sweden is not sufficiently precise and foreseeable 
as to what kinds of treatment are allowed within compulsory mental 
healthcare. In Russian law any intervention can be a part of psychiatric care, 
which may give rise to concerns as to proportionality of the limitation of 
rights.  

The evaluation above allows for coming to the following conclusion. The 
legal systems are unspecific on how the delimitation between somatic and 
compulsory mental health treatment should be made. This state of the national 
laws should be criticised, since it leads to violations of the right to privacy. 

7.2.11.3 Obligation to assess capacity 
We now turn to the question of human rights compliance on the micro level. 
In this section it is evaluated whether the domestic laws on when the 
obligation to assess capacity are compliant with human rights. The evaluation 
of the provisions of the national law on compliance with freedom from 
discrimination and the right to legal capacity follows in section 7.2.11.5.  

As was discussed in section 7.2.9, starting a capacity assessment is 
considered to be an interference with privacy. I also explained that the right to 
privacy granted by the UN and the CoE human rights treaties can be limited 
only if assessments are conducted in accordance with the law (as expressed in 
the CoE treaties) or are lawful and non-arbitrary (as expressed at UN level). 
These criteria emphasise that in order for interference to take place, the 
conditions for interference must be sufficiently precise, foreseeable, 
accessible for a person and guarantee protection against arbitrariness. In the 
practice of the HRC, unexpected and unforeseen capacity assessments were 
considered to be violations of the right to privacy due to infringement of the 
reputation and honour of the person concerned.2016 In section 7.2.10, I also 
analysed whether the national legal orders have the obligation to assess 
capacity. I came to the conclusion that such an obligation does not exist. 
However, the member states of the ECHR are obliged to act to protect the 
lives of patients in cases where they knew or ought to have known about a real 
and immediate risk to the patient’s life. In the UN, a similar obligation exists, 

                               
2016 UN HRC, M.G. v. Germany (1482/2006), CCPR/C/93/D/1482/2006, 23 July 2008, para. 
10.2. 



 585

but the non-discriminatory manner of it is stressed. The states are also obliged 
to fulfil other obligations, not related to capacity assessment.  

As considered previously, capacity assessments in Swedish somatic 
healthcare are not yet formulated as constituting the legal obligations of 
healthcare staff. Swedish healthcare practitioners or authorities do not have 
legally recognised powers to pronounce somatic healthcare decisions to be 
invalid. Capacity assessments in somatic healthcare in England and Russia are 
directly prescribed by law. But outside life and death situations in England, 
when the obligation to assess capacity arises, it is not foreseeable from the 
law. In Russia a number of questions are impossible to predict. Such questions 
include whether and when healthcare personnel find out about civil 
incapacitation, whether personnel in fact assess capacity or may presume that 
a patient is incompetent, or whether information about treatment and 
assessment is to be disclosed prior to a capacity test. The Russian legal system 
puts patients who were pronounced to be civilly incapable in a rather 
ambiguous situation.  

The laws of England and Russia can be criticised for being not sufficiently 
precise as to when the obligation to assess arises. This absence of 
foreseeability for patients may be viewed as a violation of the right to privacy. 
We will return to the question of whether the national law discriminates 
against persons based on disability when starting capacity assessment in 
section 7.2.11.5. Though it is necessary to point out that positive obligations 
of the states are not limited to legislating in a foreseeable and accessible 
manner, the evaluation of how other positive obligations are fulfilled falls 
outside the scope of the thesis.2017 

7.2.11.4 Refusing or not consenting to assessment and the right to 
privacy 
In this section the issue of whether the national laws on the consequences of 
refusal or absence of consent to capacity assessment are human rights-
compliant is evaluated. The legal evaluation of the domestic legal systems will 
be based on the same conditions as evaluation of the previous section. This 
means that it is of the utmost relevance to discuss whether the rules are 
foreseeable, sufficiently precise and protect from arbitrariness.  

Do the national rules on refusal or consent to assessment meet the 
conditions for securing the right to privacy? In section 7.2.4 I explained that 
in national laws the legal classification of capacity assessment procedures is 
rarely discussed. The interpretation of law allows for coming to certain 
conclusions as to the legal classification, and accordingly, the legal regulation 
of consent and refusal within the studied legal systems. Certain gaps in the 
reasoning remain. For instance, in English law, it is questionable as to whether 

                               
2017 These positive obligations include ensuring accessibility, reasonable accommodation, 
support, protection from undue influence, abuse, and so on. See sections 3.4 and 3.7. 
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the capacity to consent to a capacity assessment is required and how it should 
be done. In Russian law, the status of refusal or the need to consent to capacity 
assessments conducted within healthcare is not regulated. Such divides can 
potentially lead to violations of the right to privacy, since the legal status of 
patients in such situations may be poorly foreseeable for all the actors.  

One of the common themes seen in all of the studied legal systems is the 
absence of discussion on the need of consent or the disclosure of information 
about assessment. Obviously, when information about capacity assessment is 
not disclosed, patients are unable to regulate their own conduct and foresee 
the consequences of their answers (or the absence thereof) to the questions 
posed. If the laws are not explicit concerning the possibility of providing 
assessment by stealth, not disclosing information about planned, or ongoing 
assessment, jeopardises the patient’s right to privacy. Entering into capacity 
assessment procedures may have definite and visible consequences for an 
individual patient, such as an inability to refuse receiving undesired 
information, as well as having to disclose private and intimate information 
concerning their views, relationships, and so on.2018 Absence of clear-cut 
guidance, as argued previously, should not satisfy the requirements of 
foreseeability.  

7.2.11.5 Capacity assessments and discrimination: human rights 
responses 
The last issue that should be evaluated in relation to research question I, is 
whether starting capacity assessment procedures constitute discrimination 
from the perspective of international human rights law. In section 7.2.8 it was 
shown that the approaches of the UN and CoE, as to freedom from 
discrimination when starting capacity assessments, are different.  

The evaluation of the national legal orders based on human rights standards 
leads to the following conclusions. The legal systems of England and Russia 
violate the right to freedom from discrimination enshrined in the CRPD on 
when they start capacity assessment procedures. The definition of the 
discrimination encompasses those situations where mental disability is 
directly named, as in Russia. It also includes those cases where intervention 
into the right to privacy has a disproportionate effect on persons with mental 
disabilities, as is likely to be the case in England. In the practice of the ECtHR, 
both English and Russian laws allowing for starting capacity assessments are 
not discriminatory per se.  

The crucial difference between the UN, the CoE, and the approaches of the 
national states is in interpreting the legitimate aim. The CRPD explicitly 
expresses that the purpose or the effect of denial of the right to decide over 
one’s own body on the basis of disability is not justified. But in the English, 
Russian and the ECtHR jurisprudence, such assumptions have not been made 
                               
2018 See e.g. sections 4.5.2.1 and 5.3.5. 
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so far. The ECtHR possesses all the tools in order to change its approach to 
the interpretation of the legitimate aim; however, it has been reluctant to do 
so. It is unclear what approach will be taken by Sweden in the future. 
However, the difference in interpretation of the provisions on non-
discrimination puts states in the situation of a dilemma as to what human rights 
approach to abide by. I have argued that recognising capacity assessment 
procedures as not having a legitimate aim is a safer approach that complies 
both with the UN and the CoE treaties.  

In section 7.2.6, I also discussed the national legal approaches relating to 
discrimination when starting capacity assessment procedures. It has been 
shown that in England and Russia patients do not receive protection from the 
national anti-discrimination laws when starting capacity assessments. It is not 
yet clear whether Swedish law will provide for such an additional protection. 
There are three reasons why national laws do not provide the same protection 
as the CRPD does. Firstly, the national laws may consider a protected group 
in a narrow sense compared with the CRPD. At national level, the focus of the 
legislator is on the length of disorder, as opposed to the barriers that persons 
experience. Secondly, the national laws attempt to narrow down the 
comparative groups. The comparison of persons with disabilities with other 
persons with disabilities will not necessarily lead to substantive equality. 
Human rights law calls for substantive equality, rather than the formal 
recognition of the status of a person. Thirdly, the CRPD calls on national legal 
orders to reconsider its approaches towards legitimacy of the aim. In England 
and Russia, capacity assessments are seen as having a legitimate aim that 
contradicts the CRPD. The Swedish approach is not clear so far; Sweden 
might interpret its anti-discriminatory laws in a CRPD-compliant manner. It 
is important that the domestic authorities of England, Russia, and Sweden 
consider carefully their approaches to the legitimate aim, in light of the 
requirements expressed in the CRPD.  

The tensions between the UN and the CoE interpretations are problematic 
for the states. Sweden and England may be seen here as being on the opposite 
ends of the spectrum. England attempts to abide by the ECtHR approach as to 
the need for capacity assessments with the legitimate aim of protecting life 
and health. Swedish law has been interpreted in a CRPD-compliant manner, 
meaning that invalidation of decisions based on mental capacity is prohibited. 
I have argued that the ECtHR cannot demand the fulfilling of the positive 
obligation to protect life in a specific manner. The states can act in various 
ways to fulfil positive obligations to protect life. These considerations 
emphasise that the Swedish approach towards starting capacity assessments is 
the most unproblematic from the human rights law perspective (compared 
with England and Russia). But this is only if Sweden fulfils other positive 
obligations, such as providing reasonable accommodation, support in 
decision-making, and ensuring that there is no violence, abuse or undue 
influence in making healthcare decisions. 



 588 

Though the reasoning of the treaty bodies is different, there are no conflicts 
of norms between the UN and the CoE treaties studied in this book. The 
provisions of the CRPD as to accessibility, reasonable accommodation and 
access to support in exercising legal capacity, as opposed to denying it, call 
for changing the ECtHR’s practice and national laws.  

7.3 Criteria for capacity assessment in somatic care 
7.3.1 The legal goal of capacity assessment 
In this thesis it is stressed that if the law readdresses the question about mental 
capacity to other areas of knowledge, it should answer first what makes mental 
capacity relevant for law, or put differently, what the legal goal of capacity 
assessment actually is (task II.1). The answer to this question is not directly 
provided by national or international legal orders. In the book, I used the so-
called constructive alignment framework to reflect upon what is the legal goal 
of capacity assessment. The framework, in particular, emphasises that prior to 
identifying what it is that the law would like to assess, it is important to reflect 
on the goal of the process as such. In our case, it means that to find out what 
the law is interested about in capacity assessment, we need to understand what 
the purpose of obtaining valid consent to – or refusal of – medical 
interventions is.  

To answer the question of what the goal of obtaining valid consent or 
refusal is, we need to reflect on the modern function of valid (and especially 
competent) consent in the studied legal orders. Analysis in Part II of the thesis 
indicates that mental capacity, and, indirectly, absence of mental disorders, 
are thresholds for legal power to decide on somatic care in England and 
Russia, but not in Sweden. In Swedish somatic care, the only requirement for 
competent consent (if somatic treatment is medically necessary) – or refusal – 
is the expressed will of an adult patient. In English law the right to decide can 
be denied to patients who meet a diagnostic threshold or are otherwise 
considered to be vulnerable adults.2019 In the Russian legal system, denial of 
the right to decide is allowed with respect to persons who are fully deprived 
of their civil capacity due to mental disorder by a court. The court may also 
decide that a particular healthcare decision was invalid based on the patient’s 
or the legal representative’s complaint. The discussion above indicates that 
the threshold of mental capacity becomes relevant in England and Russia 
when certain patients are perceived to be in the most vulnerable of situations. 
The reason for the existence of capacity assessment procedures in these states 
seems to be the desire of legal orders to distinguish between the abilities of 
                               
2019 In practice, diagnostic threshold is mostly interpreted as having a mental disorder (including 
intellectual disability). See the analysis confirming that mental disorder is de facto used as a 
criterion in England in section 4.4.  
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patients who need protection from their choices, and those who do not.2020 All 
of these national orders attempt to find some qualities in patients that allow 
them to choose. The legal systems of England and Russia (and the CoE legal 
order) consider that law on its own cannot identify whether a patient can 
choose, and readdress (to different extents) the question about mental capacity 
to medicine.2021  

It is also useful to remind ourselves of the history of the concept of valid 
consent or refusal. In section 2.2.2 I pointed out that in the 20th century a 
paradigm shift took place where patients started to enjoy the right to choose 
their own medical treatment, whereas previously it was the choice of 
healthcare practitioners. Valid consent carries the symbolic meaning of 
patients being empowered to choose.2022  

In section 2.2, I arrived at the conclusion that in somatic care the goal of 
obtaining consent or refusal was to ensure that the patient had the choice of 
what to do with his or her own body.2023 Capacity assessments, as I thus argue, 
have the goal of checking whether an individual patient has the abilities to 
make a choice as to what to do with one’s own body. The choice, however, 
may have a number of meanings, depending on the context. For example, 
having a choice may mean making any decision that is known, or making a 
well-considered decision. In England, Russia and Sweden the law has not 
established an explicit definition of what choice actually is. It seems that in 
England and Sweden, the law implicitly, through assessment parameters or 
the absence thereof, determines what kind of choice it demands. In Russia, 
law also establishes parameters for what constitutes a choice, in the case of a 
patient or legal representative submitting a complaint to a court about the post-
factual invalidation of consent to treatment (pathway B). However, when it 
comes to the choices related to somatic interventions, Russian law seems to 
readdress the definition of choice for civilly incapacitated patients to 

                               
2020 The legal systems do not recognise that in all healthcare decisions the protection of patients 
from themselves should prevail over the patient’s self-determination, or vice versa. For somatic 
care in England and Russia, the dividing line between protection and allowing any decision is 
the patient’s mental capacity. In Swedish law, for somatic care such dividing line is not yet 
drawn, but it exists in other areas of law (such as the donation of human materials). Sections 
4.2.3, 5.2.3–5.2.4, 5.3.3, supra note 1526 in section 6.2, see also sections 6.5.5 and 6.8. 
2021 See sections 3.5.2.3, 4.4–4.6; 5.5–5.8, and 6.5.1. To some extent, psychology and 
neuroscience are also the disciplines to which the choices are readdressed in England. See 
sections 4.1.4, 4.5 and 4.6. In Russia, clinical psychologists are also sometimes a part of the 
team conducting assessments of civil capacity. The Swedish example, though, does not concern 
the somatic healthcare regime, where assessment of capacity is not necessary, but the donation 
of human materials. 
2022 See e.g. Faden, R R, and Beauchamp, T L, A History and Theory of Informed Consent, pp. 
54–57; Beauchamp, T L, and Childress, J F, Principles of Biomedical Ethics, p. 121; Lowrance, 
W W, Privacy, Confidentiality, and Health Research, p. 67; Ghooi, R B, The Nuremberg Code 
– A Critique, p. 75; Kosta, E, Consent in European Data Protection Law, p. 117, see also 
Chapters 3–6. 
2023 Having the choice of what to do with one’s own body also includes the possibility of 
authorising others to do what a patient chooses. 



 590 

medicine.2024 I shall synthesise the parameters for assessment, established in 
the studied legal systems in section 7.3.7.  

To summarise, the goal of capacity assessment in healthcare can be 
described as that of ensuring that a concrete patient has the ability to choose 
what to do with his or her own body. The English and Swedish legal systems 
seem to have its own inexplicit definition of what the choice is. This definition 
is determined through the parameters for the valid consent. The Russian legal 
order occasionally readdresses the definition of what constitutes a choice in 
somatic healthcare to medicine, whereas for post-factual invalidation of 
consent, the law establishes certain parameters on what the competent choice 
is.  

7.3.2 Scientific knowledge about the decision-making process  
In this section I shall summarise the explored in this thesis scientific 
knowledge about the decision-making process, including the criteria for 
evaluation of decision-making capacity (task II.2).  

In section 7.3.1 it was summarised that law is interested in whether a 
concrete patient has the ability to choose what to do with her or his own body, 
and that some of the legal systems (Russia in this study in relation to capacity 
to make healthcare decisions) imply that the medical definition of choice is to 
be applied. Other states (such as England, Sweden and occasionally Russia) 
may have explicit or implicit legal definitions of choice, but demand that 
medicine examines and answers whether a patient fulfils the required 
parameters of the particular choice. If the law asks sciences whether a patient 
has a choice as to what to do with one’s own body, can the sciences answer 
this question? The current level of scientific development allows for observing 
that certain brain activates take place when persons make decisions. Different 
decisions activate not identical areas of the brain. Brain activation can be 
confirmed with various brain-imaging techniques.2025 Sciences cannot 
determine how a “good” choice of what to do with one’s own body is made, 
and how choice biologically differs from “bad” choice.2026 Sciences may aid 
in stating that a particular decision was made, for instance, when the patient 
was not able to communicate through (body) language, but not deliver value-

                               
2024 Before the civil law reform, the Russian law, similar to English and Swedish law, 
determined what constituted a choice to make healthcare decisions by setting criteria for civil 
incapacity. Now civil incapacity does not signify that a patient cannot make healthcare 
decisions. 
2025 Section 2.3. 
2026 However, it is known that decisions and commands of third parties activate the brain 
differently. The neuroscientists claim that coerced decisions activate in the Anterior Midline 
Field (AMF), and thus coercion or voluntary decision-making imprints differently in our brains. 
Pylkkänen, L, et al., The Anterior Midline Field: Coercion or Decision Making?, p. 185; 
Balleine, B W, Delgado, M R, and Hikosaka, O, The Role of the Dorsal Striatum in Reward 
and Decision-Making, p. 8161. 
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neutral information about the quality of the decision made. Moreover, in 
relations to the functioning of humans, the sciences provide conclusions about 
the statistically average member of a group, but not about relationship between 
causes (mental disorder) and effect (inability to choose, understand or weigh 
information) for a concrete patient. 

Modern sciences also indicate that decision-making is a far more complex 
activity than was previously thought. A great variety of factors, including 
emotions, presentation of information, previous experiences, bias, level of 
hormones, and so on, may influence the way people make decisions. 
Cognition (memory, attention, perception, and reasoning) is only one of the 
factors that impact on decision-making. The modern sciences prove that 
emotions have a driving role in the making of decisions. However, the role 
and function of emotion, cognition and other factors in the decision-making 
process is not yet completely understood.2027 To what extent cognitive abilities 
are important for decision-making, and whether deficient cognitive abilities 
can compensate by other components of decision-making, is currently 
unknown. The sciences confirm that decision-making process is neither 
necessarily rational nor mathematically logical. This concerns both people 
with mental disorders, and without them. People also try to make their 
irrational choices rational by ascribing a higher value to the choices that they 
prefer, and stressing the flaws of the rejected options.2028 Sciences cannot 
answer the question of which abilities (or criteria for valid decisions) one 
should look for when trying to determine a person’s mental capacity to make 
healthcare choices.  

7.3.3 Criteria for invalidation of healthcare decisions: human 
rights law standards 
In section 7.3.3 synthesis of task II.3 – the international human rights law 
requirements concerning capacity assessment criteria – will be provided. In 
Chapter 3 the requirements of the UN and the CoE human rights systems as 
to capacity assessment procedures were analysed. It was shown that 
conducting a capacity assessment interferes with certain human rights. These 
rights are primarily the right to privacy, freedom from discrimination and the 
right to legal capacity on an equal basis with others.2029 The conditions for 
compliance deriving from the human rights treaties are synthesised below.  

                               
2027 See section 2.3.3.2. See also Pfister, H-R, and Bohm, G, The Multiplicity of Emotions: A 
Framework of Emotional Functions in Decision-Making, pp. 8 and 15. 
2028 Shafir, E, Simonson, I, and Tversky, A, Reason-Based Choice, p. 15; see also Festinger, L, 
A Theory of Cognitive Dissonance, pp. 2 ff. The issues have been analysed in section 2.3.3.2. 
2029 The right to legal capacity on an equal basis with others is explicitly recognised only within 
the UN treaty system. In addition, the right to free and informed consent of persons with 
disabilities, on an equal basis with others, has been explicitly recognised in the UN CRPD.  
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To explain what kind of protection is required by human rights law, it is 
crucial to state that capacity assessment and the deprivation of legal capacity 
are an interference with the right to privacy.2030 Interference with the right to 
privacy under the UN and the CoE human rights treaties can be allowed only 
if it is conducted in accordance with the law (as expressed in the CoE treaties), 
and is lawful and non-arbitrary (as expressed at UN level). In order for 
interference to comply with human rights standards, the conditions for 
interference must be sufficiently precise, foreseeable and accessible for a 
person. Domestic law must protect against arbitrariness.  

The right to privacy also imposes other relevant standards for compliance. 
Interference with the right to privacy must be necessary in a democratic 
society under the ECHR or lawful under ICCPR (the latter criteria was partly 
discussed above). Apart from the previously made remarks about lawfulness 
as being foreseeability, the requirement also means that the domestic 
legislation must not contradict human rights law in general. The test 
‘necessary in a democratic society’ in Article 8 ECHR can also have a similar 
meaning.2031 The tests ‘necessary in a democratic society’ and ‘lawfulness’, 
therefore, urge us to look at other requirements of the human rights law to 
answer whether certain criteria for capacity assessment are necessary in a 
democratic society. I shall return to the discussion on the test ‘necessity in a 
democratic society’ after synthesising the other standards studied in the book.  

The human rights law demands national legal systems to grant freedom 
from discrimination. The question that is important for us is whether some 
criteria for capacity assessment are discriminatory. Here it is important to 
remark that the practice of the UN and the CoE treaty bodies travels in 
somewhat different directions, as discussed below.  

Within the UN system, the set of conditions for determining what 
constitutes discrimination has been developed. The conditions include having 
the protected characteristic, being unfavourably (or differentially) treated, 
and absence of legitimate aim for such a treatment. In addition, discrimination 
will occur if positive obligations in the form of ensuring accessibility or 
providing reasonable accommodation are not fulfilled. The discussion about 
criteria for recognising discrimination differs to some extent in various UN 
human rights treaties, but it is clear that the mentioned criteria are the core 
ones with respect to persons with disabilities.  

How are the conditions for determining discrimination to be interpreted? 
The protected characteristic, as argued in sections 3.2.2.1 and 3.3.2, are to be 
interpreted in a generous manner. This means that the CRPD does not require 
having a disorder of a specific length in order to provide protection under the 
treaty. Undergoing capacity assessment should be regarded as having the 

                               
2030 See analysis in section 3.2.3 concerning the UN legal order, and in section 3.5.2.2 
concerning the CoE. 
2031 See section 3.5.2 
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protected characteristic.2032 The second condition is unfavourable (or 
differential) treatment compared with others. The condition means that a 
certain comparative group must be identified. The modern practice of the UN 
treaties does not limit comparison to one group. For instance, the Committee 
on Economic, Social and Cultural Rights defines the position that a group with 
protected characteristics must be compared with all the possible relevant 
groups.2033 This approach fits best with the teleological and systematic 
interpretation of the human rights treaties.2034 The UN human rights treaties 
also set requirements for a legitimate aim. With adoption of the CRPD, the 
approach towards understanding the legitimacy of capacity assessment 
procedure has been altered dramatically. Setting certain criteria that results in 
the exclusion of a person with disability from decision-making does not 
pursue a legitimate aim. This is so because capacity assessments as such, as 
well as the design of criteria, have the aim, or may result in, exclusion or 
limitation of the validity of the patient’s decisions. The aim that capacity 
assessments pursue directly falls within the definition of discrimination with 
the CRPD.2035 The criteria for capacity assessment and the procedure of 
capacity assessment as such, are considered to be discriminatory within the 
UN treaty system.  

Though the criteria for determining discrimination are rather similar in the 
CoE to those enshrined in the UN treaties, the interpretations provided by the 
ECtHR are different. The major difference in interpretation is that assessment 
of mental capacity constitutes a legitimate aim in the ECtHR case law 
(whether it will be considered as having a legitimate aim in the ECSR is 
unclear yet).2036 Despite the fact that the ECtHR has the possibility open to it 
to change its approach towards legitimacy of the aim due to limited margin of 
appreciation, the Court has not done this so far. Since the ECtHR recognises 
the aim of capacity assessment as being legitimate, the Court turns to the 
discussion of whether the means of achieving this aim are proportional.2037 The 
ECtHR does not consider that procedure for capacity assessment is 
unnecessary, neither has the Court viewed it as being disproportional. 
However, the ECtHR considers that the results of capacity assessments in the 
form of total deprivation of legal capacity, or deprivation of legal capacity in 
areas where a person has mental abilities do not fulfil the test ‘necessary in a 
democratic society’ because they are being disproportional.2038 

                               
2032 See detailed analysis of the notion of person with disabilities in section 3.2.2.1. 
2033 UN HRC, López Rodríguez v. Spain (001/2013), E/C.12/57/D/1/2013, 20 April 2016, paras 
14.2, 14.3 and 14.5; Section 3.3.3. 
2034 There are no contradictions between this approach and the CRPD Committee practice. 
2035 See section 3.3, and in particular, section 3.3.4. 
2036 See section 3.6.4 for a detailed analysis. 
2037 See section 3.6.4. 
2038 See section 3.6.3. 
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Article 12 CRPD proclaims the right to legal capacity of persons with 
disabilities on an equal basis with others. As argued in section 3.2.2.2, the 
right to legal capacity demands recognition of the capacity to act on an equal 
basis with others, not only the capacity to have rights. The right to legal 
capacity on an equal basis with others seeks to recognise the validity of a 
person’s decisions disregarding difference in abilities. In other words, the 
CRPD takes the view that denial or limitation of the legal capacity to act on 
the basis of mental capacity assessment is impermissible. The right to legal 
capacity on an equal basis with others is immediately realisable and 
absolute.2039 

Now I shall return to the conditions of necessity in a democratic society 
and lawfulness guaranteed by the right to privacy in the UN and CoE treaties. 
As stated earlier, the requirements in particular imply that the domestic law 
must not contradict human rights law. When applying this test, the human 
rights treaty bodies consider that other human rights treaties, even those that 
were not ratified by a state, can be used to determine the limits of what is 
lawful or necessary in a democratic society.2040 The CRPD – one of the newest 
human rights treaties in this field – prohibits denial of legal capacity. Within 
the UN, the criteria for capacity assessment should be recognised as being 
unlawful. However, in its practice the ECtHR has not yet come to the 
conclusion that the limitation of legal capacity is unnecessary in a democratic 
society. So far the ECtHR is not applying the test ‘necessity in a democratic 
society’ to prohibit such practices, despite having a tool for these actions.  

To conclude, there are no conflicts between the UN and the CoE treaty texts 
concerning criteria for incapacity on the right to privacy or freedom from 
discrimination. However, the treaty bodies do interpret the treaties in different 
ways, which can constitute a problem for the national legal orders. In the 
ECtHR practice establishing criteria for invalidation of healthcare decisions is 
neither seen as a violation of the right to privacy, nor of freedom from 
discrimination. The CRPD clearly prohibits setting criteria for incapacity to 
make healthcare decisions, as they are violations of freedom from 
discrimination, the right to legal capacity and the right to privacy. The ECtHR 
has the available possibility of bridging these interpretations, and making the 
practice of human rights interpretation more coherent through the necessity-
in-democratic-society test. The UN CRPD text does not allow for a more 
flexible interpretation. The CRPD offers a concrete standard of human rights 
protection, whereas the ECHR text does not refer to the issues of legal 
capacity. If previously the aim of protection of life or health, was likely to be 
considered as being a legitimate excuse for the difference in treatment in the 
UN, nowadays a more active approach than stating a legitimate aim is 
required. This active approach constitutes the provision of all necessary means 

                               
2039 See sections 3.2.1.2, 3.2.1.3 and 3.2.2.2. 
2040 See sections 3.5.2.5 and 3.2.3. 
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for access to support, reasonable accommodation, and an accessible 
environment for those persons who experience various environmental and 
attitudinal barriers within society. The CRPD does not consider that the aim 
of protection of the life and health of the patient excuses a denial of the legal 
capacity to make healthcare decisions, whereas the ECHR text is silent on this 
matter. 

7.3.4 Criteria for capacity assessments in national law 
In this section the criteria for assessing decision-making capacity enacted in 
England, Russia and Sweden are compared (task II.4).2041 The matter of who 
is assigned to assess capacity in the national legal orders (task II.5) is also 
addressed in this section. In section 7.3.1, it was mentioned that Russian and 
English law chose mental capacity as a threshold for making valid somatic 
decisions. I also specified that assessment of mental capacity in somatic care 
was not currently required under Swedish law (but inquiry report 2015:80 
suggests implementing this procedure). Therefore the focus of the discussion 
in this section is on the English and Russian criteria for mental capacity 
assessments.  

Who can assess capacity in English and Russian law? The English legal 
system allows a number of actors to assess capacity, but in cases of in-hospital 
treatment, it is usually healthcare professionals and/or the courts that assess 
capacity.2042 In Russia, several stages of incapacitation exist: firstly, civil 
incapacitation must be confirmed by a court; secondly, a patient can be 
deemed to be incapable of deciding about somatic treatment. At the first stage, 
assessment is provided both by a court and forensic medical experts (mostly 
psychiatrists and clinical psychologists). At the second stage assessment is 
conducted by healthcare professionals; specialisation thereof is not 
determined by law.2043 Both English and Russian law attach great value to the 
conclusions of medical experts in judicial hearings. In England, the judges 
seek medical expert opinion on the issue of inabilities. Decisions where judges 
have deviated from medical expert opinion exist, but are rare.2044 In Russia, the 
vast majority of the judicial decisions apply expert opinion; the discussions 
about the substance of the expertise are rare. In Russian doctrine, adjudication 
is rather regarded as that of confirming medical facts.2045 It is safe to state that 
both of the jurisdictions readdress the issue of inabilities to medical experts, 
and apply the conclusions from medical experts about inabilities to make 
healthcare decisions. If Swedish inquiry report 2015:80 becomes law, the legal 

                               
2041 The criteria will be compared with human rights law standards in section 7.3.5. 
2042 See sections 4.1.3 (concerning the functioning of the courts in England) and 4.1.4. 
2043 See sections 5.1.4, 5.1.3, 5.3.4, 5.6 and 5.8. 
2044 There is no available statistical data on the issue. See sections 4.5–4.6. 
2045 Section 5.6. 
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system will also readdress and use medical knowledge about abilities, and 
healthcare practitioners will need to assess capacity.2046  

What mental abilities do the national legal systems require to test? The 
answer depends on the jurisdiction. However, there are a number of 
similarities in the approaches taken by the national laws. We have also seen 
in this study that several actors do in fact determine the relevant abilities – for 
example, the legislator, a judge, and a healthcare practitioner.  

In the English and Russian legal systems (as well as suggested in the 
Swedish inquiry report 2015:80), it is established that a patient must 
demonstrate an understanding for making valid decisions.2047 However, what 
is meant by understanding is less than clear. There are two overarching 
questions that should be posed here. The first one is understanding of what 
information is required, or put differently, what the relevant knowledge is. The 
second is what level of understanding is necessary. The approaches to 
interpretation of these questions by the national law are explained below.  

As to the kind of information, English law requires an understanding of the 
information relevant for the decision in question.2048 By this, the decision-
specific character is emphasised. In Russia, the consequences of one’s own 
actions are relevant for civil incapacitation. The law thus requires 
understanding of one’s own actions is general (not decision-specific), which 
can be explained by the more general character of regulation applicable in all 
spheres of civil relations.2049 In Russian law the possibility to assess capacity 
specifically for making decisions about somatic care also sometimes occurs; 
the exact criteria are not defined in law. The criteria for assessment of capacity 
to decide on somatic care might also include an assessment of understanding. 
Whether the latter understanding is decision-specific or general is unclear. The 
in-depth analysis of English and Russian law indicates that there is a common 
problem: it is unclear what information is relevant. In English law, the 
question of whether the patient has to understand only the medical 
consequences of a decision, or the social consequences of decisions in all 
spheres of healthcare relations, has not been answered so far.2050 The 
discussion in section 4.5.2.1 indicates that a broad leeway as to how 
information is provided and what information is necessary for capacity 

                               
2046 Section 6.8. 
2047 See sections 4.5.2, 5.3.4, 5.6, 6.8. In Russia, to be legally incapable to make somatic 
healthcare decisions, first decisions on civil incapacity need to be made (or a healthcare decision 
can be recognised as being invalid post-factum). In Russia, the ability to understand is relevant 
for a civil law declaration of capacity and post-factual recognition of invalidity of consent. 
2048 See section 4.5.2.1. 
2049 See section 5.6.1. 
2050 Certain answers concerning the reproductive sphere are clearer. See A Local Authority v A 
& Anor [2010] EWHC 1549 (Fam), paras 61 and 64. In this case it was stated that for capacity 
assessment for decisions concerning contraception shall not include assessment of the 
consequences of being a parent. However, in many situations it is hard to distinguish between 
the proximate medical consequences from the social consequences of it. 
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assessment is given to the assessors (medical staff or courts). Relevant 
information is what the assessor perceives to be relevant. Within the Russian 
legal system, the relevant information is not defined other than an 
understanding of one’s own actions. The notion of ‘own action’ in practice 
allows for any sort of interpretation. In section 5.6.2 I have provided examples 
from the actual practice of the courts and expert conclusions, where socio-
political issues, questions related to psychiatric diagnosis, religion, 
philosophy, system of beliefs, and knowledge of law were all considered to be 
relevant information. The disclosed information about medical procedure can 
be relevant or irrelevant for assessment, depending on the perception of 
assessors. 

As to the question, what level of understanding is required, neither 
England, nor Russia provide a definite answer. In section 2.2.3 it was argued 
that the verb understand is problematic to use in assessments, since it is not 
clear what level of performance is required. Understanding can mean factual 
knowledge (or the knowledge of terms used) or conceptual knowledge (how 
a procedure or disease might influence the body). Understanding can also be 
perceived as a procedural knowledge (how exactly the procedure will take 
place) or metacognitive knowledge (awareness about one’s own emotions and 
reactions to a procedure). Understanding is also regarded as a belief that 
information is true (so-called propositional knowledge) or understanding 
information as communication (understanding the words that were used, but 
not necessarily agreeing with them). Understanding can also mean awareness 
about a treatment situation or the ability to articulate conceptually.2051 The 
problem with both English and Russian law (and expected to be relevant for 
Sweden if inquiry report 2015:80 eventually becomes law) is that no 
agreement concerning the required level of knowledge exists. In sections 4.5.2 
and 5.6 it was shown that understanding can mean any of the verbs mentioned 
earlier, as well as several of them at the same time. In other words, the 
assessors are the ones who determine what abilities are relevant in an 
individual case, and which ones are irrelevant. It therefore cannot be expected 
that assessments will be conducted similarly by various subjects of 
assessments, or that different patients with the same abilities will get the same 
assessment results. Assessment of understanding is more likely to provide 
information about the subjective experience of the assessors’ communication 
with a patient, rather than to answer the legally relevant question identified 
earlier. The assessors’ views on the presence of understanding are likely to be 
influenced by a patient’s eloquence. 

Other criteria for assessment are established by domestic law. In England, 
abilities to use and weigh information is required. Russian law entails that 
managing one’s own actions must be checked. Abilities to use and weigh and 
manage one’s own actions can be seen as being similar to some extent, but 
                               
2051 See section 2.2.3. 
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what exactly is required from the patient to demonstrate is rather cloudy.2052 In 
English law, using and weighing means that the balancing process shall be 
conducted. Sometimes it also means that patients must make specific choices. 
It may additionally be required to show an actual ability to implement the 
choices concerned in reality. The test for using and weighing, depending on 
the assessor’s view, can also necessitate persuasion that the choices in 
question are rational. The same remarks about absence of clarity can be drawn 
as to the Russian legal order and the ability to manage one’s own actions. The 
abilities to use and weigh and manage one’s own actions also include 
assessment of whether a patient has insights. This in practice means that a 
person must recognise that information about a disorder is true, and the 
patient’s beliefs in it, as well as the patient appreciating the benefits of the 
particular treatment and agrees to have it.2053 These criteria are also closely 
connected to the influence of third parties.2054 However, in the practice it is not 
truly straightforward how undue influence is separated from appropriate 
influence or from support. In England, some parameters of recognising undue 
influence, in particular, an abrupt change of decision, prohibition of contact 
with a third party, threats, aggression, vulnerable state of health, have been 
developed. However, in very similar cases, such influence may be viewed as 
being due and allowing for making a decision, or such a decision that 
disempowers.2055 

A number of other abilities are recognised as being relevant by the legal 
systems. Some abilities are explicitly stated by the legal systems, others are 
implied. For instance, in England it is stated that a patient needs to retain 
information necessary for making a decision, as well as to communicate one’s 
own decisions. In Russia, such requirements are not directly regulated, though 
it seems somewhat clear that if patients are not able to remember information 
or communicate choices, they will be recognised as being unable to decide. 
There are other implied abilities in Russia; for instance, literacy skills that are 
inferred due to written forms of consent. Unknown criteria can be imposed on 
the stage of assessment of ability to make healthcare decisions within 
healthcare settings.2056 Similarly, in England, some other criteria for capacity 
assessment may be “hidden” within the so-called inherent jurisdiction, 
allowing assessment to take place with other, non-defined criteria.  

In the English and Russian legal orders to invalidate decisions there must 
be a causal connection between the diagnostic threshold and any inabilities. 

                               
2052 The Swedish inquiry report 2015:80 also suggests implementation of similar criteria; 
namely, to weigh alternative choices, and to decide a case in accordance with the weighing 
made. See section 6.8.  
2053 The same concept is also often used in psychiatric assessments. 
2054 The question has been analysed in more detail in sections 4.5.4.2 and 5.6.2. 
2055 The cases are analysed in section 4.5.4.2. The discussion about the Russian perspective on 
the issue is rather similar. See examples in section 5.6.2.  
2056 See section 5.8. 
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The construction of the legal rules emphasises that the causal connection 
should be fairly strong: it must be shown that a specific person as a result of 
(or because of) a specific mental condition, is unable to make certain 
decisions. In both jurisdictions, the judicial systems rely heavily on the 
opinions of medical experts, which means that such opinions are almost 
always accepted, and the methodology of arriving at conclusions about a 
causal connection is not questioned.2057  

In section 7.3.1 it was concluded that English law implicitly determines 
what choice is, via setting the parameters for assessments. Russian law 
readdresses to medicine the definition of whether a patient can choose somatic 
medical treatment. However, in relation to civil capacity and the post-factual 
invalidation of healthcare decisions, Russia also determines the legal 
parameters of what choice actually is. Both England and Russia in relation to 
civil capacity set down that persons should be seen as not having a choice if 
they meet certain parameters: they have a diagnostic threshold; do not possess 
the above discussed mental abilities; and there is a causal connection between 
absence of mental abilities and a diagnostic threshold. All the mentioned 
parameters are determined by healthcare practitioners in the practice of 
England and Russia.2058 Not only the question of whether a person fulfils the 
above mentioned parameters is posed to experts, but also whether a person has 
the capacity to act. This de facto results in situations where medical experts 
involved in judicial proceedings determine whether or not a person is capable 
of deciding. Put differently, the question of whether a person has a choice is 
de facto readdressed to other disciplines, despite the fact that the parameters 
of choice are stated in law. We have also observed that both in England and 
Russia additional parameters that are not stated in law, such as having insights, 
are cited in the judicial practice concerning the legal capacity of patients. This 
may signify that the legal definition of what choice really is, may be mixed up 
with the perceptions of what choice actually is for certain experts, or that the 
legal definition of choice does not coincide with the answer provided.  

To conclude, two of the legal orders have imposed criteria for the 
assessment of capacity to make decisions. These criteria are mental abilities 
that are mainly possessed of a cognitive character (understanding, 
managing/using and weighing, remembering, and so on), and a causal 
connection between the diagnostic threshold and abilities. The exact substance 
of these cognitive abilities that the legal systems require to assess is blurred 
and allows assessors to interpret it differently for similar cases. The answer on 
a causal connection, which is supposed to mean the causal relations between 

                               
2057 See sections 4.6 and 5.7. 
2058 In Russia for post-factual invalidation of healthcare decisions proving a mental disorder 
and a causal connection between such mental disorder and inabilities is not always required. 
However, mental disorder is usually considered to be strong evidence in favour of inability to 
decide. 
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a disorder in a specific patient in relation to his or her mental inabilities, is 
mostly accepted from medicine without question. 

After the comparison of the national criteria for the assessment of abilities 
to make somatic healthcare decisions, we now turn to an evaluation of the 
national law on the basis of the two standards chosen. 

7.3.5 Compliance with human rights law: an evaluation of 
national law on the criteria for assessment  
In this section the national law’s compliance with human rights law standards 
is evaluated; the section purposes to answer task II.6. In section 7.3.3 it was 
stated that the procedure of capacity evaluation is interference with the right 
to privacy. To conduct such interference lawfully, the conditions for 
interference must be sufficiently precise, foreseeable and accessible for the 
person concerned. Domestic law must protect against arbitrariness. As stated 
in the previous section, England and Russia require assessing certain abilities, 
such as understanding, using and weighing or managing the consequences of 
one’s own actions. It was also shown that the requirements can be interpreted 
in a number of different ways.2059 These multiple interpretations leave a broad 
discretion to capacity assessors as to determining a specific criterion. In the 
case practice of the national legal orders we saw examples where personal 
attitudes to relatives, direct acknowledgment of intimate fears, religious and 
other beliefs, political views, and even knowledge of Kantian philosophy, 
were demanded from patients.2060 Though, as it stands, there is no body of 
human rights practice that recognises a blurred formulation of criteria for 
capacity assessment as being a violation of the right to privacy, such practice 
can be expected to occur in future. In its jurisprudence, the ECtHR has 
acknowledged that states have a margin of appreciation in setting the criteria 
for capacity;2061 however, the margin is not all-embracing, and must be 
narrowed down when it leads to unforeseeable results.2062 The margin is also 
narrow in cases that concern a limitation of the rights of those groups that 
historically have been the subjects of prejudice, in particular, persons with 
disabilities.2063 It is therefore possible to assume that the formulation of the 

                               
2059 See section 7.3.3, as well as original analysis in sections 2.3.3, 4.5.2, 4.5.4.1 and 5.6. 
2060 See sections 4.5.2, 4.5.4.1 and 5.6. 
2061 ECtHR, Hasan and Chaush v. Bulgaria, application number 30985/96, Judgment of 26 
October 2000, para. 84; ECtHR, L.H. v. Latvia, application number 52019/07, Judgment of 29 
April 2014, para. 52. The margin of appreciation does not mean that states can do absolutely 
whatever they want to do; it can be narrow or wide. ECtHR, S. and Marper v. the United 
Kingdom, applications numbers 30562/04 and 30566/04, Judgment of 4 December 2008, para. 
96; see also the ECtHR, Kocherov and Sergeyeva v. Russia, application number 16899/13, 
Judgment of 29 March 2016, para. 94 
2062 See section 3.5.2.3. 
2063 ECtHR, Alajos Kiss v. Hungary, application number 38832/06, Judgment of 20 May 2010, 
para. 38. 
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criteria for assessment of capacity does not comply with the requirements of 
international human rights law. The criteria for capacity assessments are 
formulated in a way that do not protect from arbitrariness, since a number of 
interpretations of similar abilities is possible. The level of the required abilities 
for preservation of the capacity to act is not sufficiently precise and 
foreseeable for both patients and assessors.  

Another important part of the evaluation is whether capacity assessments 
are discriminatory. As summarised in section 7.3.3, the UN and the CoE (more 
specifically, the CRPD Committee and the ECtHR) reason differently on 
qualifying a situation as being that of discrimination. The systematic and 
teleological interpretation of the CRPD point out that capacity assessment 
procedures do not pursue a legitimate aim. Capacity assessments have the 
purpose or effect of recognising that a person can or cannot make a decision 
and thus restrict legal capacity. This aim directly contradicts Articles 1, 12 and 
25 CRPD.2064 The legal systems that implement the criteria for capacity 
assessments – Russia and England – discriminate against patients and do not 
fulfil the requirement of the CRPD. The other UN treaty bodies are likely to 
reinterpret the legitimate aim in a CRPD-compliant manner after the adoption 
of the treaty.2065 On the other hand, the ECtHR views and adjudicates on the 
requirements of the legitimate aim in a less strict manner. Assessment of 
capacity with the aim of excluding persons from making valid decisions in the 
modern practice of the ECtHR pursues a legitimate aim. However, the ECHR 
text and practice also demand assessing whether deprivation of legal capacity 
fulfils the test of ‘necessary in a democratic society’. The ECtHR views total 
deprivation of legal capacity as not satisfying this test, since it is a 
disproportional means. English law necessitates the assessment of decision-
specific abilities, and denial of legal capacity to act only in this area is 
possible. The current ECtHR practice considers the English capacity 
assessment test to be a proportionate means for achieving the legitimate aim. 
Russian law that allows full civil incapacitation, or incapacitation in many 
areas of social relations, would likely to be considered discriminatory.2066  

The evaluation in this section indicates that criteria for mental incapacity 
established by English and Russian law are likely to be criticised by human 
rights treaty bodies of the UN and the CoE systems for not being foreseeable 
enough. In other words, imposing undetermined criteria for mental incapacity 
may violate the right to private life because of their being arbitrary and not 
being in accordance with the law test. The evaluation indicates that the 
Russian criteria for incapacitation are likely to be found as being 

                               
2064 Here the definition of capacity assessment provided in section 1.3.3 needs to be reiterated: 
capacity assessments are evaluations of decision-making abilities that have the purpose of 
determining the validity or invalidity of the patient’s decisions. 
2065 See section 3.3. 
2066 See section 3.6.4. 
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discriminatory in both the UN and the CoE treaty systems. English law would 
be regarded as being discriminatory within the UN treaty system only. 

7.3.6 Consistency with scientific knowledge: evaluation of 
national law on criteria for assessment 
This section aims to fulfil task II.7 by evaluating to what extent the national 
legal orders are consistent with scientific knowledge on the decision-making 
process.2067 The study has confirmed that Sweden does not readdress 
determination of mental capacity in somatic healthcare to other disciplines. In 
the English and Russian legal systems the law determines the broad direction 
of what it means by having and not having a choice. Not having a choice in 
these systems means that persons lack certain cognitive abilities at the 
required level; they meet a diagnostic threshold and there is a causal 
connection between an absence of cognitive abilities and diagnosis.2068 
Medical experts are supposed to provide answers about all these parameters, 
and also conclude whether the person concerned has a choice (capacity to act). 
We will go through the criteria for incapacity to identify possible 
inconsistencies.  

In England and Russia law readdresses to medical experts questions 
whether a patient has abilities to understand, remember, manage one’s own 
actions or use and weigh information. In England not only medical experts, 
but other actors may be obliged to determine these abilities, however, greater 
value is attached to conclusions of medical experts. In Russian law expertise 
in cases on capacity is exclusively within the competence of medical 
professionals (including psychologists). The explored methods of the sciences 
in sections 2.3.1 and 7.3.2 do not allow us to conclude why medical expertise 
is sought in cases of cognitive abilities assessments. Medicine does not deal 
with identification as to what extent a person can understand or weigh 
information, but with the prevention, cure, and diagnosis of human diseases. 
Medical experts are selected in those cases concerning capacity assessment 
because the legal system expects a certain quality of expertise in order to 
justify possible limitations of rights, or for not providing protection. It seems 
that the legal systems assume that medicine has more objective knowledge 
about these cognitive abilities, compared with other disciplines (including the 
law itself). However, this assumption does not correspond to the questions that 
medicine deals with.  

Laws of England and Russia also demand medicine to answer the question 
of whether mental inabilities, mentioned above, have a causal connection with 

                               
2067 The evaluation in this section is based on the synthesis that is provided in sections 7.3.2 and 
7.3.4. This section encapsulates the inconsistencies of science and law that have been found, 
and problematises them. 
2068 See section 7.3.4. 
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a diagnostic threshold (mental disorder) of a specific patient. In the medical 
sciences, the function of brain and body is usually analysed as relations within 
a group. Methods existing in modern science can usually provide information 
about the strength (frequency) of a relationship between having mental 
disorders and certain states (such as the ability to remember information or to 
perform necessary tasks at certain level). The information obtained as a result 
of analysing relations in a group concern the statistically average member of 
a group, but not the relationship of cause and effect for a concrete individual. 
This means that science can provide information only on whether a mental 
disorder is correlated with certain inabilities. This information is not the same 
as answering whether an individual patient’s mental disorder is the primary 
cause for the patient’s mental abilities that the law wants to know. Moreover, 
due to a number of possible causal connections and limitations of existing 
methods of research on humans, it may be impossible to provide scientifically 
valid answers as to whether the inability concerned is because of mental 
disorder, or because of certain inabilities and mental disorders co-occurring. 
This standard of proof may be satisfactory for medical practice. The legal 
problem, identified in the book, is that the language of English and Russian 
law requires causation, rather than correlation between a diagnostic threshold 
and inabilities. At the same time, the legal systems mostly accept, and rarely 
discuss, whether the conclusions of experts satisfy the legal standards. Despite 
the fact that law and medicine have different concerns about causal 
connection, the conclusions of medical expertise on causal connection are 
almost always accepted without discussion. The analysis indicates that the 
assumptions of law concerning causal connection are not the same as the 
assumptions of the sciences.  

The laws of the English and Russian legal systems assume that in the 
decision-making process only cognitive factors, such as understanding, 
remembering, managing one’s own actions or using and weighing 
information, enables choice. In section 7.3.2 it was explained that the sciences 
cannot provide a list of those abilities that will directly answer the question of 
whether patients (as a group or as individuals) can choose what to do with 
their own bodies. The sciences deny that the process of making decisions is 
based on cognitive factors alone, and emphasise emotional and other 
components that are essential for making decisions. We currently cannot 
measure the exact importance of cognitive factors for making decisions; 
cognition is one of the factors among others. The sciences also deny that the 
decisions of human beings are necessarily rational, or subordinated to 
mathematical logics. From the perspectives of the sciences, decisions are 
either made, or have not been made. There are a number of causal relations 
between what a person has decided, and internal and external factors. Thus it 
is possible to state that the assumptions of the legal systems of England and 
Russia with respect to the formulation of the criteria for capacity assessment 
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differ from the conclusions of science (which fall within the definition of 
inconsistency provided in section 1.7.2).  

The important question is to what extent the above identified 
inconsistencies of English and Russian law with science on decision-making 
is problematic. In section 2.3.1, it was discussed whether the law’s strategy of 
dealing with complex scientific information is to simplify relevant relations 
by attributing legal relevance to some factors and disregarding others. The 
analysis in this thesis allows for questioning whether the legal simplification 
in this case is justified, since science does not currently consider cognition to 
be as crucial as formerly. The fact that persons have divergent cognitive 
abilities from the scientific perspective does not necessitate inability to make 
decisions. When law asks medicine to provide information concerning 
cognition only, the results that law receives might represent a significant 
distortion of the message from the medical sciences. The information as to 
causal connection seems to be poorly analysed by law. The sciences, however, 
do not completely disregard the role of cognition, but do not answer the 
question of how significant this role is. Therefore it is questionable whether 
the information from medical sciences should be used in law for the exclusion 
of persons with divergent cognitive abilities. In the CoE systems and national 
anti-discrimination laws, difference in treatment of persons with mental 
disorders is justified and legitimatised through reference to medical expertise. 
The ECtHR specifically demands that expertise is “reliable and 
conclusive”.2069 The study in this book raises the question of whether the 
justification for a difference in treatment based on evidence that is inconsistent 
with science, should be further accepted. It also calls into question whether 
the evidence of incapacity used satisfies the requirements of being “reliable 
and conclusive”, and whether the legal system protects from arbitrariness by 
using such evidence. The UN CRPD has clearly refuted the position that the 
evidence of mental incapacity can legitimise the limitation of legal capacity. 
The study indicated that the CRPD clearly prohibits establishing cognitive 
criteria for the invalidation of healthcare decisions. The inconsistency between 
science and the domestic laws, identified above, should not be accepted by the 
states-parties of the CRPD, and should be further questioned by the CoE 
member states as to standards of proof. The Russian and English legal orders 
should be restricted from using cognitive abilities as a threshold.2070  

As was discussed previously, Swedish law does not require assessment of 
cognitive abilities for somatic care. The wishes of patients are crucial: 

                               
2069 ECtHR, Sýkora v. the Czech Republic, application number 23419/07, Judgment of 22 
November 2012, para. 103; ECtHR, A.N. v. Lithuania, application number 17280/08, Judgment 
of 31 May 2016, para. 123 
2070 The domestic standards of proof fall outside of the scope of the thesis. This analysis and 
identified problem allows for the opening of further investigation as to whether the existing 
scientific information about cognition meets the domestic law requirements as to the burden of 
proof, and what these standards should be in these types of proceedings. 
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treatment cannot be imposed if a patient rejects it; the necessary treatment 
shall be provided if a patient (with any mental abilities) consents to it. Sweden 
is also an interesting comparative example for this study, because the law 
requires providing healthcare services, including capacity assessments in 
healthcare, in accordance with science and proven experience. The exact 
interpretation of this obligation for capacity assessment procedures is unclear 
so far. But the analysis indicates that the sciences may become a threshold 
hindering the entering of capacity assessments into the legal system.2071 The 
Swedish legal regulation on somatic care does not raise the concerns as to 
inconsistency with scientific knowledge on decision-making.  

English and Russian law do not explicitly demand that assessments are to 
be based on science. However, these legal systems seem to assume that 
practitioners will provide answers based on accurate, reliable and valid 
knowledge, rather than on their individual opinions. Does the practice have 
knowledge whether a concrete patient has a choice of what to do with his or 
her own body? In section 2.3.4, I analysed some of the means for capacity 
assessment that are referred to in the legal doctrine and case law. The purpose 
of such tools is to assess the capacity of a patient with the help of certain 
cognitive tests. It was possible to conclude that such means do not reflect the 
current scientific knowledge on decision-making. The authors of the tools 
have also made normative statements as to what abilities should confirm 
decision-making abilities based either on their own perceptions of this process 
or on their interpretation of (foreign) laws. The tools were criticised, in 
particular, for their excessive focus on cognition and disregarding the 
emotional component of making decisions, as well as a number of other 
factors. The law relies on medical and psychological practice, expecting that 
objective conclusions will be provided, but it is not something that the tools 
suggest. The sciences seem to question the ability of the practice to deliver 
valid and accurate answers on whether a concrete patient has the ability to 
make healthcare decisions, except for those situations where there is no way 
of communicating with the patient. 

The sciences cannot answer what criteria must be the basis for determining 
the capacity to make healthcare decisions. The ability to make healthcare 
decisions is not a natural category. The question is rather of whether a person 
can make any decisions at all, and how such decisions can be known and/or 
appropriately grasped by those responsible for delivering care. Since decisions 
should be made known to healthcare providers/staff, it is reasonable that the 
ability to communicate one’s own will concerning having or not having 
medical treatment is often regarded (implicitly or explicitly) as a criterion for 
a recognition of the validity of healthcare decisions. On the other hand, if the 
decision in question is not known and cannot be communicated by any 

                               
2071 See section 6.6.2. 
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accessible means, there is no need to recognise its invalidity; the decision 
simply does not exist in the eyes of law or medicine. 

It is important for law to be aware of the existing scientific knowledge on 
decision-making processes and its limitations. If the law readdresses the 
question to other disciplines, the law should make sure that this question can 
be answered by them and that the answer corresponds to the legal question 
and legal standards. Law also often relies on knowledge from medical 
practitioners, assuming that they will translate accurate scientific information, 
rather than providing the opinion of an individual practitioner. Medical 
practice also can and should inform law that the assignments given cannot be 
achieved with the help of scientifically-based knowledge, and the sources for 
their opinion. The open dialogue between law and medicine as to limitations 
of knowledge about the decision-making process has a huge importance. The 
dialogue on the use of expertise in capacity assessments should perhaps get 
started. 

7.3.7 Comparing the goal and the criteria of capacity assessment 
This section aims to evaluate whether the criteria for assessing decision-
making capacity established in national law correspond to the legal goal of 
capacity assessment (task II.8). In section 7.3.1 the goal of capacity 
assessment was identified as ensuring that patients have the abilities to choose 
what to do with their own bodies. How can this legal goal be achieved? In 
section 2.2, I showed that the pedagogical framework on providing 
assessments can aid law in its critical self-reflection. The framework does 
nothing more than emphasise that the two steps need to be considered. The 
first step seeks to formulate abilities that must be demonstrated in a 
straightforward manner. The question posed for assessment should be in 
accord with the goal of assessment. The second step questions whether a 
patient can answer the questions posed for an assessment. These measures 
should also correspond to the goal of choosing what to do with one’s own 
body. The framework thus emphasises that three components – goal, 
assessment, and positive actions – should be aligned with one another (see 
also figure 1 in Chapter 2). In section 2.2.3 I argued that aligning assessment 
with its goal is logical and necessary, otherwise assessments make no sense. 
For example, assessment of the ability of a person to consent to medical 
intervention has no sense if assessors are merely checking whether a patient 
is competent in financial investments, or how well a patient drives a car. Such 
assessments are obviously irrelevant, since they do not answer the question as 
to whether patients have a choice of what to do with their own bodies. I also 
argued that it is important to make sure that measures to enable the patient to 
reach the legal goal are taken. In particular, such measures are usually those 
of providing information that is adjusted for the patient about the treatment in 
question. The legal system should not just assume that patients have the 



 607

knowledge vital for assessment but to ensure that such knowledge is provided. 
For example, it makes no sense to pose a question to the patient about who is 
going to perform a medical procedure if this information has not been 
disclosed previously. It also makes very little sense to assess the patient’s 
knowledge about tiny details of medical procedural technique, if this 
knowledge has no impact on the choice of what to do with one’s own body in 
a concrete case.  

Applying the above mentioned conceptual framework to England, 
necessitates remembering what constitutes choice in this system. In England 
there is no definition of choice that is laid down by law. However, the law 
establishes some parameters that need to be determined in order to state that a 
patient can choose. As we know, the criteria for validity of healthcare 
decisions differ depending on whether or not a patient has an impairment of, 
or a disturbance in the functioning of, the mind or brain, and whether a patient 
is a vulnerable adult. We thus see three sets of criteria for assessments of 
validity of choice. Firstly, for patients who meet the diagnostic threshold 
(impairment of, or a disturbance in the functioning of, the mind or brain), 
decisions are valid if the information in question has been disclosed and there 
is no undue influence, and the patient can demonstrate abilities to understand, 
retain, use, weigh and communicate decisions. These patients cannot refuse 
receiving medical information, and decisions to empower others to decide on 
the patient’s behalf are often not accepted. Secondly, if a patient is a 
vulnerable adult, the list of parameters of what constitutes a valid choice may 
not be limited to the above mentioned, but can expand. The exact substance 
of abilities for assessment is unclear. Thirdly, if a patient neither meets the 
diagnostic threshold, nor is a vulnerable adult, the valid decision is any 
decision that a patient makes. In such cases, a patient may refuse receiving 
medical information concerning treatment, or empower a third person to make 
a decision for him or her. If it is impugned that a patient did not have a choice, 
the courts may assess the quality of activities provided by the healthcare 
provider/personnel (information disclosure), rather than the patient’s abilities.  

The framework allows for identifying certain problems with achieving the 
goal of valid consent through assessment. The first step of the framework asks 
what abilities need to be demonstrated. As explained above, the English legal 
system identifies three sets of assessment: capacity assessments for those who 
meet the diagnostic threshold, assessments for vulnerable adults of 
undetermined abilities, and comprehension of the communicated decisions by 
healthcare personnel for other patients. Application of the framework 
indicates that there is a problem of correspondence between the assessment 
and identification of the goal: the goal seems to be the same (having a choice 
of what to do with one’s own body), but the substance of those abilities that 
patients need to have is different. In education, this situation would mean that 
in the same class, to receive a mark, a teacher gives exams that are more 
difficult to some students, but trust that others have achieved the goal. In order 
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to achieve consistency with the goal, the English legal system should identify 
what exactly is perceived by a choice, and to reconsider what it is that the 
patient actually needs to demonstrate.  

The second step demands confirming that measures were taken to ensure 
that the patient can answer the questions posed for the particular assessment. 
In the case of England, the learning activity prior to possible assessments is 
similar: to disclose information to a patient. The abilities that patients need to 
demonstrate are different. When a person meets a diagnostic threshold, he or 
she is supposed to demonstrate understanding, retention, using and weighing. 
Disclosing information as the learning activity can train some of these 
abilities.2072 For instance, it might be reasonable to expect that a patient can 
recall, paraphrase or summarise the information provided. Yet the 
presentation of information, the educational background of the patient, or 
problems with memory might indicate that other learning activities are 
essential before the patient can reach those goals.2073 Whether the abilities to 
use and weigh are trained by disclosing information, is questionable. The 
ability to use and weigh does not presuppose that patients should simply repeat 
the information provided by healthcare staff. But disclosure of information 
does not train critical thinking or of using information by a patient. Taking 
into account existing learning activities, the expectations of the legal system 
of patients may be somewhat unreasonable. 

In Russia, the choice may be determined in healthcare or by a court. In the 
case of assessment of capacity in healthcare, medical practice seems to define 
what the choice is. In the case of post-factual recognition of healthcare 
decisions as being void by a court, the law establishes certain parameters of 
abilities – understanding and managing one’s own actions. But medicine is 
supposed to determine whether a patient fulfils those criteria. Turning to the 
first step of the framework, we can observe certain problems with achieving 
the goal of capacity assessments. In cases where medical practice defines what 
the goal is, we do not know how medical practice determines the ability of the 
patient to choose. In Chapter 2, it was shown that from the perspective of 
medical science, certain decisions have either been made or not been made. 
Yet it is unclear whether concrete healthcare professional or healthcare 
practitioners in Russia identify the goal of valid consent similarly. We also do 
not know whether the abilities that must be demonstrated are determined 
similarly in each case, in particular, because there is no professional guidance 

                               
2072 As we synthesised in section 7.3.4, it is not really clear what type of understanding is 
demanded in the English legal system, and we therefore cannot be sure that the above mentioned 
verbs will satisfy the requirement of understanding. The English legal system has not fully 
determined the parameters for achieving the goal. 
2073 In section 2.3.3.2 it was discussed that even healthy well-educated people, including 
medical students, had difficulties in recalling medications that they had provided consent to. 
Fortun, P, et al., Recall of Informed Consent Information by Healthy Volunteers in Clinical 
Trials, pp. 625–629. 
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on this issue. Therefore it is not possible to state whether the goal of capacity 
assessment in healthcare is achieved. The state should take positive actions to 
ensure that the required level of abilities is the same for all patients. Similar 
comments can be made as to the second step: since the required level of 
abilities is not determined, we cannot state whether it is aligned with the 
information that is provided to patients. The other type of assessment provided 
in Russia is the so-called post-factual assessment of capacity, which means 
that a court decides whether a patient has been able to understand and manage 
his or her own actions. In sections 5.6 and 7.3.4, it was explained that 
requirements are formulated only vaguely; there is no consensus as to how 
they can be achieved. This makes achieving the goal of assessment 
problematic.  

In Sweden the question of whether a patient has a choice seems to belong 
primarily to the legal domain. The law does not formulate what choice actually 
means in somatic care. As to the abilities that should be demonstrated in order 
to confirm the ability of an adult patient to decide, the law currently requires 
expressions of one’s own wishes and preferences (will). We can therefore state 
that in Sweden, choice is a decision that has been made and expressed. 
Assessment of the abilities to make healthcare decisions is not provided. 
Problems with achieving the goal of capacity assessment cannot be identified.  

The comparison of the criteria chosen for assessment by the legal orders of 
England and Russia with the goal of ensuring that a patient has a choice of 
what to do with one’s own body allows for concluding that they may not 
correspond to each other. 

7.4 Final remarks 
This thesis started with two cases from England and Russia. In one of them, 
the woman concerned refused treatment but was forced into it as she did not 
have the capacity to make decisions about nutrition. In the example from 
Russia, the woman died without any treatment because she was legally 
capable of deciding. The question raised at the beginning was how the systems 
may be compared, and I selected human rights law and scientific knowledge 
as the standards for comparison.  

The regulation of the national legal orders that conduct assessments offers 
layers of inconsistency and unforeseeable answers as to when and how 
assessments should take place. Taking neuroscience, medical, or 
psychological science as points of departure, capacity assessments are 
rendered futile. They do not answer the question of whether a patient can 
choose what to do with his or her own body. From the perspective of human 
rights law, the discussion about the need for capacity assessments cannot be 
viewed as being coherent within the various treaty systems. In the UN treaty 
system, the answer is clear: capacity assessments and their results represent 
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discrimination; they must not take place. Within the CoE system, capacity 
assessments are occasionally seen as being a means to save life or health. I 
have argued that the CoE approach should be made compliant with the latest 
of the human rights treaties, and that no obligation to assess capacity exists. 
Instead, the focus must be on fulfilling positive obligations, such as 
accessibility, reasonable accommodation, support, protection from undue 
influence and abuse. The positive obligation to protect life must be met in a 
non-discriminatory manner.  

Returning to the cases at the beginning of this book, it is pointed out that it 
is wrong to assume that some states offer better tests for capacity assessments 
than others, and that other states should follow such models. Instead, the point 
is that support in exercising legal capacity is offered at all stages of the process 
of care, not only when the situation concerned is either to take treatment, and 
possibly survive, or to refuse it, and possibly die. The case materials available 
provide no evidence that such options were offered at all stages to the women 
concerned. Switching from the dual approach of “capacity-incapacity” 
towards multiple possibilities for support in exercising legal capacity in 
healthcare, adjusting the environment is something that all patients will 
benefit from. 

The book also raises and answers an important question; namely, are the 
possibilities for support endless and will they always result in the desired 
outcome? The answer is that different actors perceive “desired outcome” 
differently – but the most important is what the patient wishes to happen to 
his or her own body. The human rights law analysis indicates that much more 
must be done in order to support patients in their decision-making and to make 
the environment accessible. In my final remarks, it is necessary to emphasise 
that the obligations to ensure accessibility and to provide support are the 
obligations of result, requiring an immediate realisation on the part of states 
that limited financial resources is not considered to be an excuse for not 
fulfilling the necessary obligations. It is obvious that providing support, 
accommodation and accessibility demands a great deal of resources and skills. 
The informal supportive arrangements already function in all of the 
jurisdictions studied. However, the states need to take action in order to 
provide support and accessibility in cases where the informal support does not 
function in a concrete individual case. Giving such an assignment to 
healthcare practitioners, whose profession relates to prevention, diagnosis, 
and treatment of disease and disorders, may be complicated for all of the 
actors. There might be a need to redesign the healthcare systems and for new 
specialists to emerge, who can be assigned to assist in the process of decision-
making and communication between healthcare practitioners and patients. 
Instead of denying the right to decide, there is a need to improve 
communication and mutual respect within healthcare and to reconsider how 
to support patients in making healthcare decisions. The analysis conducted is 
unlikely to provide an easy answer to the questions of treatment, but perhaps 
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we need to accept that there are no, and should be no, quick-fix solutions. 
Support, accommodation, and improving accessibility, are processes that need 
constant development and improvement. They are both means and ends. 

Law has a long history of exclusion and of putting certain thresholds on 
particular groups of people. International human rights law systems have 
begun to question whether such thresholds are, in fact, justified. We now 
accept that the division into groups – slaves and citizens, white and coloured, 
and human and non-human images – is unjust and unjustified. In this sense, 
one must also question whether using criteria of cognitive or emotional 
capacity to establish a threshold for validity of decisions is essentially 
different from targeting certain groups of people, classifying them as unfit to 
decide in relation to their own bodies. This threshold is discriminatory from 
the UN human rights perspective, and scientific knowledge does not provide 
evidence justifying the exclusion of patients who are cognitively divergent.2074 
  

                               
2074 Sections 7.3.2 and 7.3.3. 
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Sammanfattning (Summary in Swedish) 

Del I Teoretiskt ramverk 

Kapitel 1 Introduktion 
Kravet på att det ska finnas samtycke till, och att patienten ska kunna vägra 
att ta emot, medicinsk behandling är grundläggande i medicinsk rätt. Detta 
kan ibland leda till att patienten fattar vårdrelaterade beslut som medför fara 
för liv eller hälsa. Om patienten bedöms sakna beslutsförmåga, tillåter vissa 
rättssystem medicinsk behandling mot patientens vilja, även om behandlingen 
kan vara mycket ingripande och ibland kan leda till allvarliga skador. Det 
övergripande syftet med denna avhandling är att utvärdera och jämföra när en 
bedömning av patientens förmåga att fatta beslut om somatisk medicinsk vård 
och behandling krävs enligt engelsk, rysk och svensk rätt samt vilka kriterier 
som i så fall används för att bedöma patientens beslutsförmåga inom dessa 
rättssystem. I kapitel 1 presenteras detta syfte närmare.  

För att utvärdera och jämföra de utvalda rättssystemen har jag valt att 
undersöka huruvida bedömningen av patientens beslutsförmåga i dessa 
rättsordningar är i enlighet med modern vetenskap om beslutsprocesser, och 
huruvida bedömningen är förenlig med mänskliga rättigheter enligt 
internationell rätt. Jag använder således den moderna vetenskapen om 
beslutsprocessen och mänskliga rättigheter som två jämförelseparametrar. 
Jämförelsen och utvärderingen av de nationella rättsordningarna i denna bok 
syftar till att lyfta fram de lösningar och potentiella svårigheter som de 
nationella rättssystemen står inför i det avseendet.  

Avhandlingen fokuserar enbart på vuxna patienters förmåga att fatta 
vårdrelaterade beslut inom somatisk vård. Samtycke till eller vägran att delta 
i experimentell behandling och forskning analyseras inte i denna bok. I viss 
mån behandlas dock hur de nationella rättssystemen drar gränsen mellan 
somatisk och psykiatrisk vård. I kapitel 1 analyserar jag begreppet 
”rättskapacitet” (”legal capacity”) och ”beslutsförmåga” (”mental capacity” 
eller ”decision-making capacity”), samt förklarar relationen mellan dessa 
begrepp. Här presenteras även en initial klassificering av hur rättskapacitet 
och beslutsförmåga bedöms i olika rättssystem. Andra viktiga begrepp, såsom 
”giltigt samtycke” och ”vägran till medicinsk behandling” förklaras också i 
kapitlet. I det första kapitlet presenteras även bakgrund och tillvägagångsätt 
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för den vidare analysen i avhandlingen. Däri förklaras forskningsuppgifterna 
och det material och metoder som används. Vidare ges en förklaring till varför 
de engelska, ryska och svenska rättssystemen valdes för den komparativa 
studien. 

Kapitel 2 Rättsligt syfte och medicinsk kunskap vid bedömning 
av beslutsförmåga 
Kapitel 2 består av två centrala delar. I den första delen analyseras syftet med 
bedömningen av beslutsförmåga och jag reflekterar kring hur syftet kan 
uppnås. Jag argumenterar för att en bedömning av beslutsförmåga görs i syfte 
att säkerställa att en patient har förmåga att fatta egna beslut i val som rör den 
egna kroppen. Hur de utvalda rättssystemen bedömer att en patient de facto 
har valmöjligheter, studeras vidare i bokens del II och III.  

För att svara på frågan om de utvalda rättssystemen uppnår syftet med 
beslutsförmågebedömningen (att denna bedömning verkligen säkerställer att 
patienten har egna valmöjligheter) använder jag ett vedertaget ramverk som 
utvecklats inom området för pedagogik, s.k. konstruktiv länkning. 
Konstruktiv länkning används för att reflektera kring målet och bedömningen 
av beslutsförmåga med hjälp av två steg. I det första steget ska de förmågor 
som patienten måste ha formuleras tydligt och sättas i relation till målet för 
bedömningen. I det andra steget undersöks om patienten har givits de 
förutsättningar som krävs för att hen alls ska kunna besvara de frågor som 
används för att bedöma hens förmåga, d.v.s. om patienten fått nödvändig 
information, eller annan kunskap för att kunna ta ställning till frågorna. 
Ramverket betonar att tre komponenter - mål, bedömning och positiva 
åtgärder - bör anpassas till varandra. Senare i avhandlingen återkommer jag 
till frågan om de utvalda rättssystemen uppnår syftet med 
beslutsförmågebedömningen. 

I andra delen av kapitlet, undersöker jag vetenskaplig kunskap om 
beslutsprocessen, samt vetenskapliga uppfattningar om psykisk störning och 
betydelsen av psykisk störning i beslutsprocessen. Den vetenskapliga 
forskning som studeras i avhandlingen visar att beslutsprocessen är mycket 
komplex. Det finns ett antal kända orsakssamband mellan inre och yttre 
faktorer som påverkar hur beslut fattas, men ännu kan inte vetenskapen räkna 
upp alla faktorer. Det är inte möjligt att beskriva vilken exakt betydelse 
kognition har. Medan känslor anses driva beslutsfattande kan också andra 
faktorer påverka de beslut som människor fattar. Vetenskapen kan t.ex. inte 
besvara frågan om vilka förmågor (eller kriterier för giltiga beslut) som är 
relevanta för att bestämma en persons mentala förmåga att göra val angående 
medicinsk behandling. Hjärnan har visat sig vara ett dynamiskt organ som 
förändras under inflytande av ett flertal faktorer, och av alla typer av 
sjukdomar, inte bara psykiska störningar. Det är inte möjligt att identifiera de 
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exakta skillnaderna i beslutsfattande mellan personer med psykiska störningar 
som grupp, och personer utan psykiska störningar. Vissa studier visar att 
personer med psykiska störningar gör mindre ekonomiskt fördelaktiga val i 
situationer som rör spel om pengar. Psykiska störningar är emellertid en 
synnerligen heterogen kategori och personer med sådana störningar uppvisar 
mycket olika resultat. Dessutom kan även andra grupper göra mindre 
ekonomiskt fördelaktiga val i dessa situationer. Vetenskaplig kunskap om 
ekonomiskt fördelaktiga beslut är dessutom inte direkt relevant för hälso- och 
sjukvården, och bör därför inte användas för att förbjuda patienter att fatta 
vårdrelaterade beslut. 

Kapitel 3 Internationella och regionala mänskliga rättigheter 
angående bedömning av beslutsförmåga 
I kapitel 3 undersöks den andra utvalda jämförelseparametern, nämligen 
kraven enligt mänskliga rättigheter vad gäller bedömningen av 
beslutsförmåga i hälso- och sjukvården. I kapitlet analyseras de krav som 
framgår av Förenta nationernas (FN) och Europarådets instrument för när 
beslutsförmågan bör bedömas och för vilka kriterier som kan användas i 
bedömningen. De negativa och positiva skyldigheterna för staten som följer 
av rätten till privatliv, rättskapacitet på lika villkor som andra, icke-
diskriminering, rätt till liv och hälsa samt frihet från tortyr och förnedrande 
behandling undersöks. Analysen visar att en ogiltigförklaring av patientens 
vilja på grund av nedsatt beslutsförmåga strider mot flera mänskliga 
rättigheter enligt dessa instrumenten, såsom rätten till icke-diskriminering, 
rätten till rättskapacitet på lika villkor som andra och rätten till privatliv. Detta 
har blivit särskilt tydligt sedan Konventionen om rättigheter för personer med 
funktionsnedsättning antagits, då en ogiltigförklaring av patientens 
beslutsförmåga inte är förenlig med ändamålet med konventionen. Det betyder 
att förfaranden där patientens beslutsförmågor bedöms och som kan resultera 
i att patienter inte får bestämma om sin egen hälsa på grund av nedsatta 
förmågor som regel inte är förenliga med konventionen. Till skillnad från FN:s 
konvention om rättigheter för personer med funktionsnedsättning fastställer 
dock inte Europarådets konventioner (EKMR, Konvention om de mänskliga 
rättigheterna och biomedicinen, och Europeisk sociala stadgan) rätten till 
rättskapacitet på lika villkor som andra. I sin rättspraxis anser 
Europadomstolen att förfaranden rörande rättskapacitet måste ha stöd i lag och 
vara förutsebara för patienterna. Samma slutsats gäller kriterier för 
bedömningen av beslutsförmåga. För att kunna neka patienten möjlighet att 
fatta beslut måste kriterierna vara tillräckligt tydliga och tillgängliga för 
patienten och utformade på ett sådant sätt att de skyddar mot godtycklighet. 
Europadomstolen betonar också att begränsning av patientens rättskapacitet 
måste vara proportionerlig i förhållande till patientens förmågor. Samtidigt 
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accepterar såväl Europadomstolen som andra organ inom Europarådet att 
länder gör bedömningar av beslutsförmågor och att sådana bedömningar inte 
behöver utgöra diskriminering eller strida mot rätten till privatliv. Det betyder 
att bestämmelserna om rätten till privatliv och icke-diskriminering tolkas på 
olika sätt av FN:s och Europarådets fackorgan, men inte att det föreligger en 
konflikt mellan FN:s och Europarådets konventioner. I avhandlingen görs en 
teleologisk och systematisk tolkning av FN:s konvention om rättigheter för 
personer med funktionsnedsättning, där utgångspunkten är att bedömningar 
om beslutsförmåga inte har ett godtagbart syfte. Europadomstolen anser att 
förfaranden rörande rättskapacitet har ett syfte som är godtagbart i ett 
demokratiskt samhälle, medan det av FN:s konvention om rättigheter för 
personer med funktionsnedsättning framgår att bedömningen inte har ett 
godtagbart syfte och effekt. Jag argumenterar därför för att Europadomstolen 
kan och behöver ändra sin rättspraxis. 

I kapitlet analyseras även huruvida rätten till liv och hälsa kräver att 
konventionsstaterna bedömer patienternas beslutsförmågor. Undersökningen 
har resulterat i slutsatsen att det inte existerar någon skyldighet att bedöma 
patientens beslutsförmågor. Staternas positiva skyldigheter kräver inte att 
patientens makt att fatta beslut begränsas på grund av mentala oförmågor.  

Del II Bedömning av beslutsförmåga i de nationella 
rättssystemen 

Kapitel 4-6. Bedömning av förmåga att fatta beslut om medicinsk 
behandling i England, Ryssland och Sverige 
I del II av boken ligger fokus på de nationella rättssystemen i England, 
Ryssland och Sverige. Varje kapitel börjar med en introduktion av de 
relevanta rättskällorna, aktörerna som ansvarar för bedömningen av 
beslutsförmågorna och giltigheten av patientens beslut, samt tillsynssystemen. 
I de fall där den nationella rätten innehåller en definition av rättskapacitet 
presenteras även den. 

Utgångspunkten för jämförelsen av de nationella rättssystemen är kraven 
på giltigt samtycke, och möjligheten att vägra medicinsk behandling i de olika 
länderna. I del II analyseras därför de olika komponenterna i giltiga beslut, det 
vill säga, informerat, frivilligt och kompetent samtycke eller vägran. Analysen 
fokuserar särskilt på frågan om hur en nedsatt beslutsförmåga hos patienten 
påverkar giltigheten av patientens beslut. Studien visar att nedsatt 
beslutsförmåga i de engelska och ryska rättssystemen kan leda till att 
patientens beslut upphävs, dvs. saknar giltig verkan. Enligt svensk rätt krävs 
lagstöd för att tvinga patienter till vård. Trots det har den svenska lagstiftaren 
inte meddelat några lagar som ger stöd för att tvinga vuxna patienter till 
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somatisk vård. Det innebär att vuxna patienters beslutsförmåga inte är direkt 
relevant för möjligheten att vägra vård i Sverige.  

För att svara på frågan om när en bedömning av patientens förmåga att fatta 
beslut om somatisk medicinsk behandling krävs, undersöker jag i del II hur de 
nationella rättsordningarna skiljer mellan ett somatiskt medicinskt ingrepp 
och psykiatrisk tvångsvård. Undersökningen visar att det i rysk rätt inte spelar 
någon roll om behandlingen kvalificeras som somatisk eller som psykiatrisk. 
I engelsk och svensk rätt försöker lagstiftaren skilja mellan somatisk och 
psykiatrisk behandling. Huvudregeln är att de behandlingarna som betraktas 
som somatiska inte ska administreras som psykiatrisk vård. Skillnaden mellan 
psykiatriska och somatiska behandlingar, samt mellan psykiska och somatiska 
störningar är ofta oklar och svår att förutse. 

I del II av boken analyseras också frågan om bedömning av patientens 
beslutsförmågor ska klassificeras som medicinsk behandling eller som 
insamling av patientens uppgifter. I framställningen undersöks även om det 
finns ett krav på samtycke från patienten för att börja förfarandet att undersöka 
patientens förmågor, och vilken roll patientens vägran att delta i vården kan 
ha i det avseendet. Vidare utvärderas om förfarandet kring bedömningen av 
beslutsförmåga för personer med psykiska problem utgör diskriminering i de 
nationella rättssystemen.  

Undersökningen analyserar även kriterierna för bedömningen av 
beslutsförmåga i de tre rättsordningarna. I den engelska rätten fastställs vissa 
av dessa kriterier i lagstiftningen, medan andra framgår av rättspraxis. I rysk 
rätt fastställs bara vissa kriterier för bedömning av beslutsförmågor i 
lagstiftningen, andra definieras av hälso- och sjukvårdspersonal. De kriterier 
som är fastställda i lagstiftningen är till viss del oklara och tillämpningen 
skiljer sig från fall till fall. En förmåga att förstå information tolkas t.ex. ibland 
som förmågan att förstå innehållet av ord, och i vissa fall som förmågan att 
lita på att bestämd informationen är sann och att medicinsk behandling 
verkligen behövs. Analysen pekar på att kriterierna för bedömning av 
beslutsförmåga många gånger är oförutsebara både för patienter och hälso- 
och sjukvårdspersonal. I Sverige har bedömningen av beslutsförmåga inga 
rättsliga konsekvenser för möjligheten att vägra somatisk vård, och det finns 
följaktligen inte heller några rättsligt etablerade kriterier för denna 
bedömning. 
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Del III Jämförelse och slutsatser 

Kapitel 7. Bedömning av beslutsförmåga i hälso- och sjukvården: 
när, hur och varför? 
I detta avslutande kapitel sammanfattas analysen och resultaten av den 
jämförelse som gjorts av de utvalda nationella rättsordningarna. 
Sammanfattningen tar sin utgångspunkt i de standardinstrument som använts. 
Här utvärderas huruvida engelsk, rysk och svensk rätt är enlighet med modern 
vetenskap om beslutsprocess och förenlig med mänskliga rättigheter. 
Undersökningen lyfter fram de lösningar och potentiella svårigheter som de 
nationella rättssystemen står inför utifrån de två nämnda standarderna. En 
övergripande slutsats är att de rättssystem som har möjlighet att upphäva 
patientens beslut på grund av nedsatt beslutsförmåga (England och Ryssland) 
inte skyddar patienten från godtyckliga beslut. Kriterierna för bedömningen 
av beslutsförmågan är i dessa länder oklara och resultatet av en tillämpning av 
dessa svår att förutse, vilket kan strida mot rätten till privatliv. Bedömningen 
av beslutsförmågor är inte heller i enlighet med gällande vetenskap om 
beslutsprocesser. Detta gäller även frågan om när förfarandet rörande 
beslutsförmågor ska påbörjas. Engelsk och rysk rätt är således inte i enlighet 
med den vetenskapliga kunskap som finns. Dessutom strider förfarandet mot 
rätten till privatliv såsom den formuleras i FN:s och Europarådets instrument 
och rätten till rättskapacitet på lika villkor samt principen om icke-
diskriminering i FN:s konvention om rättigheter för personer med 
funktionsnedsättning. Sverige bryter visserligen inte mot de mänskliga 
rättigheterna då det inte finns ett motsvarande system för att ogiltigförklara 
patientens beslut. Samtidigt behöver Sverige i större omfattning arbeta med 
att patienten får det stöd som den behöver för att utöva rättskapaciteten, alltså 
med tillgänglighet och skälig anpassning. 

I detta kapitel ifrågasätts behovet av att neka patienter rättskapacitet på 
grund av nedsatt beslutsförmåga. Det betonas att länderna måste vidta alla 
möjliga åtgärder för att utreda patientens vilja och ge stöd och skälig 
anpassning till alla patienter. Rättighetsanalysen indikerar vilka åtgärder som 
måste vidtas för att stödja patienter i deras beslutsfattande och för att göra 
vården tillgänglig. 
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and services, preamble. 

Final Report of the Committee on International Human Rights Law and Practice of 
the International Law Association, On the Impact of Findings of the United 
Nations Human Rights Treaty Bodies, Report of the Seventyfirst Conference 
2004. 

Report from the European Commission on the implementation of the UN Convention 
on the Rights of Persons with Disabilities (CRPD) by the European Union 5 April 
2014. 

Report from the European Union Agency for Fundamental Rights, Legal Capacity of 
Persons with Intellectual Disabilities and Persons with Mental Health Problems 
29 July 2013. 

The World Medical Association General Assembly, Declaration of Helsinki – Ethical 
Principles for Medical Research Involving Human Subjects 1964 (with further 
amendments). 

World Medical Association Declaration of Lisbon on the Rights of the Patient 1981. 



 641

National instruments of England 

Statutes 
Suicide Act 1961. 
European Community Act 1972. 
Public Health (Control of Disease) Act 1984. 
Mental Health Act 1983. 
Civil Evidence Act 1995. 
Human Rights Act 1998. 
Human Tissue Act 2004. 
Mental Capacity Act 2005. 
Government of Wales Act 2006. 
Mental Health Act 2007. 
Coroners and Justice Act 2009. 
Equality Act 2010. 
Health and Social Care Act 2012. 
Care Needs Act 2014. 
Data Protection Act 2018. 

Official publications 
Court of Protection Rules 2007. 
Court of Practice Rules 2007. 
Law Commission, Law Com No. 231 ‘Mental Incapacity’, Item 9 of the Fourth 

Programme of Law Reform: Mentally Incapacitated Adults, London: HMSO 
1995. 

Law Commission, Report No. 231 ‘Mental Incapacity’, Summary of 
Recommendations 1995. 

Explanatory Notes to the Mental Capacity Act 2005. 
Explanatory Notes to the Mental Health Act 2007. 
Department for Constitutional Affairs, The Mental Capacity Act 2005 Code of 

Practice, London: TSO 2007. 
General Medical Council, Consent: Patients and Doctors Making Decisions Together 

2008. 
Department of Health, Reference Guide to Consent for Examination or Treatment, 2nd 

edn, 2009. 
National Health Service, England and Social Care, England, The Local Authority 

Social Services and National Health Service Complaints (England) Regulations 
2009, No. 309, Regulation 6. 

Explanatory notes to the Equality Act 2010.  
Lord Chief Justice of England and Wales, Practice Direction on the Citation of 

Authorities 2011. 
Equality and Human Rights Commission, Equality Act 2010 Code of Practice. 

Employment: Statutory Code of Practice 2011. 
Law Commission, Report No. 326, ‘Adult Social Care’ 2011. 
Welsh Government Consultation – Summary Report, A Separate Legal Jurisdiction 

for Wales 2013. 
House of Lords Select Committee on the Mental Capacity Act 2005, Mental Capacity 

Act 2005: Post-Legislative Scrutiny 2014. 
Equality and Human Rights Commission, Equality Act 2010: Technical Guidance on 

the Public Sector Equality Duty in England 2014. 
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House of Lords Select Committee on the Equality Act 2010 and Disability, Report 
about the Equality Act 2010: The Impact on Disabled People 2016.  

Department of Health, Mental Health Act 1983 Code of Practice 2015. 
Law Commission, Mental Capacity and Deprivation of Liberty 2017. 
The Court of Protection, Court of Protection Practice Direction 9E: Applications 

Relating to Serious Medical Treatment. 
The Court of Protection, Court of Protection Practice Direction: Transparency Pilot.  
The Court of Protection, Practice Direction: Admissions, Evidence and Deposition 

2007. 
Office of the Public Guardian, Code of Practice Mental Capacity Act (Chapter 177a), 

Crown Copyright 2007. 
Office of the Public Guardian, Making Decisions: A Guide for People Who Work in 

Health and Social Care 4th edn 2009. 
Office for Disability Issues, Equality Act 2010 Guidance on Matters to Be Taken into 

Account in Determining Questions Relating to the Definition of Disability 2011. 
House of Lords Select Committee on the Equality Act 2010 and Disability, The 

Equality Act 2010: The Impact on Disabled People, March 2016. 
Equality and Human Rights Commission, Your Rights to Equality from Healthcare 

and Social Care Services. Equality Act 2010 – Guidance for Service Users 2015. 
Assisted Dying Bill 2015. 
Mental Capacity (Amendment) Bill 2017. 
Department of Health and Social Care, The Independent Review of the Mental Health 

Act: Interim Report 2018. 

Courts’ Cases and Rulings 
A Healthcare NHS Trust v P & Anor [2015] EWCOP 15. 
A Local Authority v A & Anor [2010] EWHC 1549 (Fam). 
A Local Authority v H [2012] EWCOP 49. 
A Local Authority v K [2013] EWHC 242. 
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[2014] EWCOP 35. 
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AB v HT & Ors [2018] EWCOP 2. 
AB, Re [2016] EWCOP 66. 
Abertawe Bro Morgannwg University Local Health Board v RY & Anor [2016] 

EWHC 3256 (Fam). 
AG, Re [2016] EWCOP 37. 
An, R (on the application of) & Anor v Secretary of State for the Home Department 

& Ors [2005] EWCA Civ 1605. 
B (Children), Re [2008] UKHL 35. 
B v Croydon Health Authority [1995] Fam 133. 
B, R (on the application of) v Ashworth Hospital Authority [2005] UKHL 20. 
Baker Tilley (A Firm) v Makar [2013] EWHC 759 (QB), MHLO 33. 
Bater v Bater [1951] P 35, [1950] 2 All ER 458. 
Bessell v The Chief Constable of Dorset Police [ET 2017]. 
Bolton Hospitals NHS Trust v O [2003] 1 FLR 824. 
Briggs v Briggs & Ors [2016] EWCOP 53. 
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Cambridge University Hospitals NHS Foundation Trust v BF [2016] EWCOP 26. 
Caparo Industries Plc v Dickman [1990] 1 All ER 568, [1990] UKHL 2, [1990] 2 AC 

605. 
Cheshire & Wirral Partnership NHS Foundation Trust v Z [2016] EWCOP 56. 
Collins v Wilcock [1984] 3 All ER 374. 
Conway, R (On the Application Of) v The Secretary of State for Justice (Rev 1) [2017] 

EWHC 2447. 
CS (Termination of Pregnancy) [2016] EWCOP 10. 
D Borough Council v AB (Rev 1) [2011] EWCOP 101. 
Davis v Barking, Havering and Brentwood HA [1993] 4 Med LR 85. 
DB, Re [2016] EWCOP 30. 
Derbyshire County Council v AC [2014] EWCOP 38. 
DL v A Local Authority and Others [2012] EWCA Civ 253. 
DS & Ors (Children) [2012] EWHC 1442 (Fam). 
F, Re [2009] EWHC B30 (Fam). 
Freeman v Home Office (No 2) [1984] 1 QB 524. 
G v E & Ors [2010] EWCA Civ 822. 
G v E [2010] EWHC 2512. 
Ghaidan v Godin-Mendoza [2004] UKHL 30. 
GJ v The Foundation Trust & Anor [2009] EWHC 2972 (Fam). 
H & Ors (minors), Re [1995] UKHL 16 (2000). 
Halliday (VO) v Priory Hospital Group of Nottingham Clinic [2001] RA 355 68. 
HE v Hospital NHS Trust & Anor [2003] EWHC 1017. 
Heart of England NHS Foundation Trust v JB [2014] EWCOP 342. 
HN (Out of Hours Application) [2016] EWCOP 43. 
Hornal v Neuberger Products Ltd [1957] 1 QB 247, [1956] 3 All ER 970. 
In Re B (Children) (FC) [2008]. 
KC and Another v City of Westminster Social and Community Services Dept. and 

Another; Westminster City Council v C and Others [2008] EWCA Civ 198, 
[2008] 2 FLR 267, [2008] Fam Law 517, [2009] 2 WLR 185. 

Kings College Hospital NHS Foundation Trust v C & Anor [2015] EWCOP 80. 
KK v STCC [2012] EWCOP 2136. 
LBL v RYJ & Anor [2010] EWHC 2665. 
Lindsay v Wood [2006] EWHC 2895 (QB). 
Local Authority X v MM & Anor (No. 1) [2007] EWHC 2003 (Fam). 
Lofty v Hamis (t/a First Café) [2018] UKEAT 0177_17_1801. 
London Borough of Ealing v KS & Ors [2008] EWHC 636 (Fam). 
London Borough of Enfield v SA, FA, and KA [2010] EWHC 196. 
Marcantonio v R. (Rev 1) [2016] EWCA Crim 14. 
MASM v MMAM & Ors (Rev 1) [2015] EWCOP 3. 
MB, Re [1997] EWCA Civ 3093. 
M v A Hospital [2017] EWCOP 19. 
Millar v Inland Revenue Commissioners [2006] IRLR 112 CS. 
MN (Adult) [2015] EWCA Civ 411. 
Montgomery v Lanarkshire Health Board [2015] UKSC 11. 
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N, Re [2015] EWCOP 76. 
N, R (on the application of) v Secretary of State for Health [2009] EWCA Civ 795. 
NHS Foundation Trust v QZ [2017] EWCOP 11. 
NHS Trust v K & Ors [2012] EWHC 2922. 
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NHS Trust v L & Ors [2012] EWHC 2741 (COP), [2013] COPLR 139. 
NHS Trust v T [2004] EWHC 1279 (Fam) 
NHS Trusts v C (Medical Treatment and Reporting Restrictions Order) (1) [2016] 

EWCOP 17. 
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Nicklinson & Anor, R (on the application of) (Rev 1) [2014] UKSC 38. 
Nicklinson, R (on the application of) v Ministry of Justice [2012] EWHC 2381 

(Admin). 
Nottingham Healthcare NHS Trust, R (on the application of) v Mental Health Review 
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Nutt & Anor v Nutt [2018] EWHC 851 (Ch). 
O, Re (Withdrawal of Medical Treatment) [2016] EWCOP 24. 
OL, Re [2015] EWCOP 41.  
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R v Birmingham City Council ex parte Equal Opportunities Commission (EOC) 

[1989] IRLR 173. 
R v Secretary of State for the Home Department, ex parte Khawaja [1984] 1 AC 74. 
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Re F (Adult Patient) [2000] EWCA Civ 3029. 
Re F (Mental patient sterilisation) [1990] 2 AC 1. 
Re J (A Minor) (Child in Care: Medical Treatment) [1992] 3 W.L.R. 507. 
Re SA (Vulnerable Adult with Capacity: Marriage) [2006] 1 FLR 867. 
Re T (Adult: Refusal of Treatment) [1993] Fam 95 at 116. 
Re W (A Minor) (Medical Treatment: Court’s Jurisdiction) [1992] 4 All ER 629. 
Rochdale Metropolitan Borough Council v KW & Ors (Rev 1) [2014] EWCOP 45. 
RT v LT & Anor [2010] EWCOP 1910. 
S v W [2000] EWCA Civ 3025. 
S, Re [2016] EWCOP 32. 
SB (A Patient, Capacity to Consent to Termination), Re [2013] EWCOP 1417. 
Sidaway v Bethlem Royal Hospital and the Maudesley Hospital Health Authority and 

Others (Respondents) [1985] AC 871. 
SL, Re [2017] EWCOP 5. 
Slater v Baker & Stapleton 95 Eng. 860, 2 Wils. KB 359 (1767). 
SM, Re (revocation of a Lasting Power of Attorney) [2015] EWCOP 27. 
Smith, R (on the application of) v Mental Health Review Tribunal for South Thames 

Region [1998] EWHC 832. 
South West Hertfordshire Health Authority v Brady [1994] Med L Rev 208. 
Tameside and Glossop Acute Services Trust v CH [1996] 1 FLR 762. 
The Hospital Trust v V & Ors [2017] EWCOP 20. 
The Mental Health Trust & Ors v DD & Anor [2014] EWCOP 13. 
The Mental Health Trust & Ors v DD & Anor [2015] EWCOP 4. 
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The NHS Trust & Ors v FG (Rev 1) [2014] EWCOP 30. 
The Secretary of State for the Home Department v Skripal [2018] EWCOP 6, para. 

14. 
V v R [2011] EWHC 822 (QB). 
Verlander v Rahman [2012] EWHC 1026 (QB), [2012] MHLO 49. 
W (Medical Treatment: Anorexia), Re [2016] EWCOP 13. 
W v L [1974] QB 711. 
Wandsworth Clinical Commissioning Group v IA (By the Official Solicitor As His 

Litigation Friend) [2014] EWCOP 990. 
Z & Ors, Re [2016] EWCOP 4. 

National instruments of the Russian Federation 

Public documents and statutes 
Конституция Российской Федерации от 12 декабря 1993 года [Constitution of the 

Russian Federation 1993]. 
Основы законодательства Российской Федерации об охране здоровья граждан 

(утв. ВСРФ 22.07.1993 года № 5487-1) [Fundamental Law of Russia on 
Healthcare of Citizens 1993]. 

Гражданский кодекс Российской Федерации от 30 ноября 1994 года № 51-ФЗ 
[Civil Code of the Russian Federation 1994].  

Уголовный кодекс Российской Федерации от 13 июня 1996 года № 63-ФЗ 
[Criminal Code of the Russian Federation 1996]. 

Уголовно-процессуальный кодекс Российской Федерации от 18 декабря 2001 
года № 174-ФЗ [Criminal Procedural Code the Russian Federation 2001]. 

Трудовой кодекс Российской Федерации от 30 декабря 2001 года № 197-ФЗ 
[Labour Code of the Russian Federation 2001]. 

Гражданский процессуальный кодекс Российской Федерации от 14 ноября 2002 
года № 138-ФЗ [Civil Procedural Code of the Russian Federation 2002]. 

Кодекс административного судопроизводства Российской Федерации от 25 
февраля 2015 года № 21-ФЗ [Code of Administrative Procedures of the Russian 
Federation 2015]. 

Декрет ВЦИК, СНК РСФСР “О профессиональной работе и правах 
медицинских работников” от 1 декабря 1924 года [Decree of the All-Russian 
Central Executive Committee, the Council of People’s Commissars of the 
Russian Soviet Federative Socialist Republic On Professional Work and the 
Rights of Healthcare Workers 1924]. 

Федеральный закон РФ “О защите прав потребителей” от 7 февраля 1992 года 
№ 2300-I [Federal Act of the Russian Federation on Protection of Consumers’ 
Rights 1992]. 

Федеральный закон РФ “О психиатрической помощи и гарантиях прав граждан 
при ее оказании” от 2 июля 1992 года № 3185-1 [Federal Act of the Russian 
Federation on Psychiatric Care and Legal Safeguards for Citizens 1992]. 

Федеральный конституционный закон РФ “О Конституционном Суде 
Российской Федерации” от 21 июля 1994 № 1-ФКЗ [Federal Constitutional 
Act of the Russian Federation on the Constitutional Court of Russia 1994]. 

Федеральный закон РФ “О предупреждении распространения в Российской 
Федерации заболевания, вызываемого вирусом иммунодефицита человека 
(ВИЧ-инфекции)” от 30 марта 1995 года № 38-ФЗ [Federal Act of the Russian 
Federation on Prevention of Spread of Diseases Caused by the Human 
Immunodeficiency Virus (HIV) 1995]. 
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Федеральный закон РФ “О международных договорах Российской Федерации” 
от 15 июля 1995 № 101-ФЗ [Federal Act of the Russian Federation on 
International Treaties of the Russian Federation 1995]. 

Федеральный закон РФ “О социальной защите инвалидов в Российской 
Федерации” от 24 ноября 1995 года № 181-ФЗ [Federal Act of the Russian 
Federation on Social Protection of Disabled Persons 1995]. 

Федеральный закон РФ “О государственной судебно-экспертной деятельности 
в Российской Федерации” от 31 мая 2001 года № 73-ФЗ [Federal Act of the 
Russian Federation on State Forensic Service 2001]. 

Федеральный закон РФ “О предупреждении распространения туберкулеза в 
Российской Федерации” от 18 июня 2001 года № 77-ФЗ [Federal Act of the 
Russian Federation on Prevention the of Spread of Tuberculosis 2001]. 

Федеральный закон РФ “Об обеспечении доступа к информации о деятельности 
судов в Российской Федерации” от 22 декабря 2008 года № 262-ФЗ [Federal 
Act of the Russian Federation on Providing Access to Information about the 
Courts of Russia 2008]. 

Федеральный конституционный закон РФ “О судах общей юрисдикции в 
Российской Федерации” от 7 февраля 2011 года № 1-ФКЗ [Federal 
Constitutional Act of the Russian Federation on Courts of General Jurisdictions 
2011]. 

Федеральный закон РФ “Об основах охраны здоровья граждан в Российской 
Федерации” от 21 ноября 2011 года № 323 [Federal Act of the Russian 
Federation on Fundamentals of Health Protection of Citizens 2011]. 

Федеральный закон РФ “О внесении изменений в главы 1, 2, 3 и 4 части первой 
Гражданского кодекса Российской Федерации” от 30 декабря 2012 года № 
302-ФЗ [Federal Act of the Russian Federation on Amendments of Chapters 1, 2, 
3 and 4 of Part I of the Civil Code of the Russian Federation 2012]. 

Федеральный закон РФ “О внесении изменений в отдельные законодательные 
акты Российской Федерации по вопросам социальной защиты инвалидов в 
связи с ратификацией Конвенции о правах инвалидов” от 1 декабря 2014 
года № 419-ФЗ [Federal Act of the Russian Federation on Amending Certain 
Legislative Acts of the Russian Federation on Social Protection of Persons with 
Disabilities in Connection with Ratification of the Convention on the Rights of 
Persons with Disabilities 2014]. 

Федеральный закон РФ “О внесении изменений в отдельные законодательные 
акты Российской Федерации по вопросам применения информационных 
технологий в сфере охраны здоровья” от 29.07.2017 № 242-ФЗ [Federal Act 
of the Russian Federation on Amending the Legislative Acts of the Russian 
Federation сoncerning the Usage of the Informational Technologies in Healthcare 
2017]. 

Порядок диспансерного наблюдения за больными туберкулезом утвержденный 
Постановлением Правительства РФ от 25 декабря 2001 года № 892 “О 
реализации Федерального закона ”О предупреждении распространения 
туберкулеза в Российской Федерации” [Order on Clinical Observation of 
Patients with Tuberculosis approved by the Decree of the Government of 25 
December 2001 No. 892 On the Implementation of the Federal Law on Prevention 
of Spread of Tuberculosis in the Russian Federation]. 

Постановление Правительства РФ от 30 июня 2004 года № 321 “Об 
утверждении Положения о Министерстве здравоохранения и социального 
развития Российской Федерации” [Decree of the Government of 30 June 2004 
No. 321 On Approval of the Rules for the Ministry of Health and Social 
Development]. 
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Постановление Правительства РФ от 30 июня 2004 года № 323 “Об 
утверждении Положения о Федеральной службе по надзору в сфере 
здравоохранения и социального развития” [Decree of the Government of 30 
June 2004 No. 323 On Approval of Rules on the Federal Service for Surveillance 
in Healthcare and Social Development]. 

Приказ Министерства здравоохранения РФ от 27 мая 1997 года № 170 “О 
переходе органов и учреждений здравоохранения РФ на международную 
статистическую классификацию болезней и проблем, связанных со 
здоровьем Х пересмотра” [Decree of the Ministry of Health of the Russian 
Federation of 27 May 1997 No. 170 Оn Application the International Statistical 
Classification of Diseases and Related Health Problems 10th Revision by Health 
Authorities and Healthcare Facilities of the Russian Federation]. 

Приказ Министерства здравоохранения РФ от 25 ноября 2002 года № 363 “Об 
утверждении инструкции по применению компонентов крови” [Decree of 
the Ministry of Health of the Russian Federation of 25 November 2002 Nо. 363 
On Approval of the Instruction on the Use of Blood Components]. 

Приказ Министерства здравоохранения РФ от 12 августа 2003 года № 401 “Об 
утверждении отраслевой учетной и отчетной медицинской документации 
по судебно-психиатрической экспертизе” [Decree of the Ministry of Health of 
the Russian Federation of 12 August 2003 Nо. 401 On Approval of the 
Accounting and Reporting Medical Documentation for Forensic Psychiatric 
Examination]. 

Приказ Министерствa здравоохранения РФ от 19 декабря 2003 года № 606 “Об 
утверждении инструкции по профилактике передачи ВИЧ-инфекции от 
матери ребенку и образца информированного согласия на проведение 
химиопрофилактики ВИЧ” [Decree of the Ministry of Health of the Russian 
Federation of 19 December 2003 No. 606 On Approval of the Guidelines for 
Prevention of HIV Transmission from Mother to Child, and the Sample of 
Informed Consent for HIV Chemoprophylaxis]. 

Постановление Правительства РФ “Об утверждении перечня 
социальнозначимых заболеваний и перечня заболеваний, представляющих 
опасность для окружающих” от 1 декабря 2004 года № 715 [Regulation of the 
Government of the Russian Federation of 1 December 2004 Nо. 715 On Approval 
of the List of Socially Significant Diseases and the List of Diseases that are 
Hazardous to Others]. 

Приказ Министерства здравоохранения и социального развития РФ от 17 мая 
2007 года № 335 “О рекомендуемом образце информированного 
добровольного согласия на проведение искусственного прерывания 
беременности при сроке до 12 недель” [Decree of the Ministry of Health and 
Social Development of the Russian Federation of 17 May 2007 Nо. 335 On the 
Recommended Sample Informed Voluntary Consent for Abortion up to 12 
Weeks]. 

Приказ Министерства здравоохранения и социального развития РФ от 26 января 
2009 года № 19н “О рекомендуемом образце добровольного 
информированного согласия на проведение профилактических прививок 
детям или отказа от них” [Decree of the Ministry of Health and Social 
Development of the Russian Federation of 26 January 2009 Nо. 19н The 
Recommended Sample of Informed Consent or Refusal of Preventive 
Vaccinations for Children]. 
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Приказ Министерства здравоохранения и социального развития РФ от 23 апреля 
2012 года № 390н “Об утверждении Перечня определенных видов 
медицинских вмешательств, на которые граждане дают информированное 
добровольное согласие при выборе врача и медицинской организации для 
получения первичной медико-санитарной помощи” [Decree of the Ministry 
of Health and Social Development of the Russian Federation of 23 April 2012 
No. 390н Оn Approval of the List of Certain Types of Medical Interventions for 
which Citizens Give Informed Voluntary Consent when Choosing a Doctor and 
Medical Organisations for Primary Health Care]. 

Приказ Министерства здравоохранения РФ от 20 декабря 2012 года № 1177н 
“Об утверждении порядка дачи информированного добровольного согласия 
на медицинское вмешательство и отказа от медицинского вмешательства в 
отношении определенных видов медицинских вмешательств, форм 
информированного добровольного согласия на медицинское 
вмешательство и форм отказа от медицинского вмешательства” [Decree of 
the Ministry of Health of the Russian Federation of 20 December 2012 No. 1177н 
On Approval of the Procedures for Providing Informed and Voluntary Consent to 
Medical and Non-medical Interventions of Certain Types, Forms of Informed and 
Voluntary Consent to Medical Intervention and Forms of Non-medical 
Interventions]. 

Федеральный фонд Обязательного медицинского страхования, Методические 
рекомендации (утв. ФФОМС 27.10.1999) “Обеспечение права граждан на 
соблюдение конфиденциальности информации о факте обращения за 
медицинской помощью и связанных с этим сведениях, информированное 
добровольное согласие на медицинское вмешательство и отказ от него” 
[Federal Fund of Mandatory Medical Insurance, Methodological 
Recommendations on Ensuring the Right to Confidentiality of Information of 
Citizens concerning Seeking Medical Treatment and Other Related Information, 
Informed Voluntary Consent on Medical Treatment or Refusal 1999]. 

Законодательное собрание Забайкальского края, Пояснительная записка к 
проекту Федерального закона № 281012-6 “О внесении изменений в Закон 
Российской Федерации “О психиатрической помощи и гарантиях прав 
граждан при ее оказании (в части регулирования оказания наркологической 
помощи)” [Explanatory note to the Bill of the Federal Act No. 281012-6 On 
Amending the Federal Act on Psychiatric Care and Legal Safeguards for Citizens 
of the Russian Federation on Psychiatric Care and Guarantees of the Rights of 
Citizens in Its Provision (with Regards to Regulating Drug Dependency 
Treatment)]. 

Пояснительная записка к проекту федерального закона “Об основах охраны 
здоровья граждан в Российской Федерации” от 30 августа 2010 года 
[Explanatory note to the Bill of the Federal Act on Fundamentals of Health 
Protection of Citizens of the Russian Federation 2010]. 

Пояснительная записка к законопроекту от 24 октября 2013 года [Explanatory 
note to the Bill of 24 October 2013]. 

Министерство Здравоохранения Российской Федерации, Письмо № 17-
8/3041548-20960 от 29 Июля 2014 года [Letter of the Ministry of Health No. 
17-8/3041548-20960 of 29 July 2014]. 

Судебный департамент при Верховном суде РФ, Ответ на обращение от 
28.03.2017 года №. СД-6ог/838-388-17 [Department of Judicial Statistics of 
the Supreme Court of the Russian Federation, Response of 28 March 2017 No. 
СД-6ог/838-388-17]. 
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Rulings and Courts’ cases (the Russian Federation) 
Constitutional Court of the Russian Federation 
Постановление Конституционного Суда РФ от 16 июня 1998 года № 19-П “По 

делу о толковании отдельных положений статей 125, 126 и 127 Конституции 
Российской Федерации” [Judgment of the Constitutional Court of the Russian 
Federation of 16 June 1998 No. 19-П “In Case of the Interpretation of Certain 
Provisions of Articles 125, 126 and 127 of the Constitution of the Russian 
Federation”]. 

Определение Конституционного Суда Российской Федерации от 5 ноября 1999 
года № 182-О “По запросу Арбитражного суда города Москвы о проверке 
конституционности пунктов 1 и 4 части четвертой статьи 20 Федерального 
закона ”О банках и банковской деятельности” [Decision of the Constitutional 
Court of the Russian Federation of 5 November 1999 No. 182-O “On Request of 
the Arbitration Court of Moscow to Review the Constitutionality of Paras 1 and 
4 of Section 20.4 of the Federal Act on Banks and Banking Activity”]. 

Определение Конституционного Суда РФ от 27 мая 2004 года №177-О/2004 “Об 
отказе в принятии к рассмотрению жалобы гражданина Гладкова 
Владимира Михайловича на нарушение его конституционных прав статьей 
32 (часть 3) Конституции Российской Федерации [Decision of the 
Constitutional Court of the Russian Federation of 27 May 2004 No. 177-O/2004 
“On Refusal to Accept the Complaint of Citizen Gladkov Vladimir Mihailovich 
about Violation of His Constitutional Rights by Section 32.2 of the Constitution 
of the Russian Federation”]. 

Постановление Конституционного Суда РФ от 29 июня 2004 года № 13-П/2004 
“По делу о проверке конституционности отдельных положений статей 7, 15, 
107, 234 и 450 Уголовно-процессуального кодекса Российской Федерации в 
связи с запросом группы депутатов Государственной Думы” [Judgment of 
the Constitutional Court of the Russian Federation of 29 June 2004 No. 13-
П/2004 “Concerning Constitutionality of Provisions of Sections 7, 15, 107, 234, 
and 450 of the Criminal Procedural Code in Connection with the Request of the 
Group of Deputies of the State Duma”]. 

Определение Конституционного Суда РФ от 15 мая 2007 года № 378-О-П “Об 
отказе в принятии к рассмотрению запроса Амурского городского суда 
Хабаровского края о проверке конституционности положения статьи 59 
Трудового кодекса Российской Федерации” [Decision of the Constitutional 
Court of the Russian Federation of 15 May 2007 No. 378-О-П “On the Refusal 
to Accept for Consideration the Request Amurskogo City Court of Khabarovsk 
Kraj on the Constitutionality of the Provisions of Section 59 of the Labour Code 
of the Russian Federation”]. 

Определение Конституционного Суда РФ от 3 июля 2008 года № 612-О-П “По 
жалобе гражданина Тимченко Степана Степановича на нарушение его 
конституционных прав положением абзаца второго части второй статьи 44 
Закона Российской Федерации “О психиатрической помощи и гарантиях 
прав граждан при ее оказании” [Decision of the Constitutional Court of the 
Russian Federation of 3 July 2008 No. 612-O-П “On the Complaint of Citizen 
Timchenko Stepan Stepanovich about Violation of His Constitutional Rights by 
Section 44.2 of the Federal Act of the Russian Federation on Psychiatric Care and 
Legal Safeguards for Citizens”]. 

Определение Конституционного Суда РФ от 15 января 2009 года №187-О-
О/2009 “Об отказе в принятии к рассмотрению жалоб гражданина Маркина 
Константина Александровича на нарушение его конституционных прав 
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положениями статей 13 и 15 Федерального закона ”О государственных 
пособиях гражданам, имеющим детей”, статей 10 и 11 Федерального закона 
”О статусе военнослужащих”, статьи 32 Положения о порядке прохождения 
военной службы и пунктов 35 и 44 Положения о назначении и выплате 
государственных пособий гражданам, имеющим детей” [Decision of the 
Constitutional Court of the Russian Federation of 15 January 2009 No. 187-О-
О/2009 ”About the Refusal to Accept the Complaint of Citizen Konstantin 
Aleksandrovich Markin concerning Violation of his Constitutional Rights by 
Provisions of Sections 13 and 15 of the Federal Act on Benefits to Citizens with 
Children, Sections 10 and 11 of the Federal Act on the Status of Military Servants, 
Section 32 of the Regulations on Military Service and Paras 35 and 44 of the 
Regulation on the Allocation and Payment of Government Benefits to Citizens 
with Children”]. 

Постановление Конституционного Суда РФ от 27 февраля 2009 года №4-П “По 
делу о проверке конституционности ряда положений статей 37, 52, 135, 222, 
284, 286 и 379.1 Гражданского процессуального кодекса РФ и части 
четвертой статьи 28 Закона РФ ”О психиатрической помощи и гарантиях 
прав граждан при ее оказании” в связи с жалобами граждан Ю.К. Гудковой, 
П.В. Штукатурова и М.А. Яшиной” [Judgment of the Constitutional Court of 
the Russian Federation of 27 February 2009 No. 4-П “On the Constitutionality of 
a Number of the Provisions of Sections 37, 52, 135, 222, 284, 286 and 379.1 of 
the Civil Procedural Code of the Russian Federation and Section 28.4 of the 
Federal Act of the Russian Federation on Psychiatric Care and Legal Safeguards 
for Citizens in Connection with Complaints of Citizens Y.K. Gudkova, P.V. 
Shrukaturov, and M.A. Yashina”]. 

Определение Конституционного Суда РФ от 5 марта 2009 года № 544-О-П “По 
жалобе гражданки Хорошавцевой Надежды Николаевны на нарушение ее 
конституционных прав рядом положений закона Российской Федерации “О 
психиатрической помощи и гарантиях прав граждан при ее оказании” и 
Гражданского Процессуального Кодекса Российской Федерации” [Decision 
of the Constitutional Court of the Russian Federation of 5 March 2009 No. 544-
О-П “Regarding Complaints of Citizen Horoshavtseva Nadezda Nikolaevna 
Concerning Violation of Her Constitutional Rights by Provisions of the Federal 
Act of the Russian Federation on Psychiatric Care and Legal Safeguards for 
Citizens and the Civil Procedural Code of the Russian Federation”]. 

Определение Конституционного Суда РФ от 29 октября 2009 года № 1106-О-О 
“О прекращении производства по делу о проверке конституционности 
пункта 1 статьи 30 Закона Российской Федерации “О занятости населения в 
Российской Федерации” в связи с жалобой гражданки Т.Н. Лашиной” 
[Decision of the Constitutional Court of the Russian Federation of 29 October 
2009 No. 1106-O-O “On the Dismissal of the Case on the Constitutionality of 
Section 30.1 of the Act of the Russian Federation on Employment in the Russian 
Federation in Connection with the Complaint of Citizen T. N. Lachina”]. 

Определение Конституционного Суда РФ от 3 ноября 2009 года № 1366-О-О 
“Об отказе в принятии к рассмотрению жалобы гражданки Загидулиной 
Зельфруз Карибулловны на нарушение ее конституционных прав 
положениями Закона Российской Федерации “О психиатрической помощи 
и гарантиях прав граждан при ее оказании” и Гражданского 
процессуального кодекса Российской Федерации” [Decision of the 
Constitutional Court of the Russian Federation of 3 November 2009 Nо. 1366-О-
О “About the Refusal to Accept Complaints from Citizen Zagidulina Zelfruz 
Karibullovna about Violation of Her Constitutional Rights by Provisions of the 
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Federal Act of the Russian Federation on Psychiatric Care and Legal Safeguards 
for Citizens and the Civil Procedural Code of the Russian Federation”]. 

Определение Конституционного Суда РФ от 19 января 2011 года № 114-О-П 
“По жалобе гражданина Ибрагимова Азамата Ишмуратовича на нарушение 
его конституционных прав положением части первой статьи 41 Закона 
Российской Федерации “О психиатрической помощи и гарантиях прав 
граждан при ее оказании” [Decision of the Constitutional Court of the Russian 
Federation of 19 January 2011 No. 114-O-П “On the Complaint of Citizen 
Ibragimov Azamat Ishmuratovich about Violation of His Constitutional Rights 
by Section 41.1 of the Federal Act of the Russian Federation on Psychiatric Care 
and Legal Safeguards for Citizens”].  

Определение Конституционного Суда РФ от 21 июня 2011 года № 773-О-О “Об 
отказе в принятии к рассмотрению жалобы гражданина Гойдина Николая 
Тимофеевича на нарушение его конституционных прав статьей 26 и 
частями первой и второй статьи 27 Закона Российской Федерации “О 
психиатрической помощи и гарантиях прав граждан при ее оказании” 
[Decision of the Constitutional Court of the Russian Federation of 21 June 2011 
Nо. 773-O-O “About the Refusal to Accept Complaints from Citizens Goidin 
Nikolai Trofimovich on Violation of His Constitutional Rights by Section 26 and 
Sections 27.1 and 27.2 of the Federal Act of the Russian Federation on Psychiatric 
Care and Legal Safeguards for Citizens”]. 

Постановление Конституционного Суда РФ от 27 июня 2012 года № 15-П “По 
делу о проверке конституционности пунктов 1 и 2 статьи 29, пункта 2 статьи 
31 и статьи 32 Гражданского Кодекса Российской Федерации в связи с 
жалобой гражданки И.Б. Деловой” [Judgment of the Constitutional Court of 
the Russian Federation of 27 June 2012 No. 15-П “On the Constitutionality of 
Sections 29.1, 29.2, 31.2 and 32 of the Civil Code of the Russian Federation in 
Connection with the Complaint of I.B. Delova”]. 

Определение Конституционного Суда РФ от 24 октября 2013 года №1718-
О/2013 “Oб отказе в принятии к рассмотрению жалобы гражданина 
Алексеева Николая Александровича на нарушение его конституционных 
прав статьей 71 Закона Санкт-Петербурга “Об административных 
правонарушениях в Санкт-Петербурге” [Decision of the Constitutional Court 
of the Russian Federation of 24 October 2013 Nо. 1718-O/2013 “About Refusal 
to Accept the Complaint of Citizen Alexeyev Nikolai Alexandrovich concerning 
Violation of His Constitutional Rights by Section 71 of the Act of St. Petersburg 
on Administrative Offences in St. Petersburg”]. 

Постановление Конституционного Суда РФ от 6 декабря 2013 года № 27-П/2013 
“По делу о проверке конституционности положений статьи 11 и пунктов 3 
и 4 части четвертой статьи 392 Гражданского процессуального кодекса 
Российской Федерации в связи с запросом президиума Ленинградского 
окружного военного суда” [Judgment of the Constitutional Court of the Russian 
Federation of 6 December 2013 No. 27-П/2013 “On the Constitutionality of the 
Provisions of Section 11, paras 3 and 4 of Section 392.4 of the Civil Procedural 
Code of the Russian Federation in Connection with the Request of the Presidium 
of the Leningrad Military District Court”]. 

Постановление Конституционного Суда РФ от 23 декабря 2013 года № 29-П “По 
делу о проверке конституционности абзаца первого пункта 1 статьи 1158 
Гражданского кодекса Российской Федерации в связи с жалобой 
гражданина М.В. Кондрачука” [Judgment of the Constitutional Court of the 
Russian Federation of 23 December 2013 No. 29-П “On the Case on the 
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Constitutionality of the First Paragraph of Section 1158.1 of the Civil Code of the 
Russian Federation in Connection with the Complaint of a M.V. Kondrachuk”]. 

Постановление Конституционного Суда РФ от 14 июля 2015 года №21-П “По 
делу о проверке конституционности положений статьи 1 Федерального 
закона “О ратификации Конвенции о защите прав человека и основных 
свобод и Протоколов к ней”, пунктов 1 и 2 статьи 32 Федерального закона 
“О международных договорах Российской Федерации”, частей первой и 
четвертой статьи 11, пункта 4 части четвертой статьи 392 Гражданского 
процессуального кодекса Российской Федерации, частей 1 и 4 статьи 13, 
пункта 4 части 3 статьи 311 Арбитражного процессуального кодекса 
Российской Федерации, частей 1 и 4 статьи 15, пункта 4 части 1 статьи 350 
Кодекса административного судопроизводства Российской Федерации и 
пункта 2 части четвертой статьи 413 Уголовно-процессуального кодекса 
Российской Федерации в связи с запросом группы депутатов 
Государственной Думы” [Judgment of the Constitutional Court of the Russian 
Federation of 14 July 2015 No. 21-П “In the Case on the Constitutionality of 
Provisions of Section 1 of the Federal Act on the Ratification of the Convention 
for the Protection of Human Rights and Fundamental Freedoms and its Protocols, 
Paras 1 and 2 of Section 32 of the Federal Act On the Russian Federation's 
International Treaties, Parts 1 and 4 Section 11, Paragraph 4 of Section 392.4 of 
the Civil Procedure Code of the Russian Federation, Parts 1 and 4 of Section 13, 
Para. 4 of Section 311.3 of the Arbitration Procedure Code of the Russian 
Federation, Parts 1 and 4 of Section 15, Para. 4 of Section 350.1 of Code of 
Administrative Justice the Russian Federation and Para. 2 Section 413.4 of the 
Criminal Procedure Code of the Russian Federation in Connection with the 
Request of the State Duma Deputies Group”]. 

Постановление Конституционного Суда РФ от 25 февраля 2016 года № 6-П “По 
делу о проверке конституционности пункта 1 части третьей статьи 31 
Уголовно-процессуального кодекса Российской Федерации в связи с 
жалобой гражданки А.С. Лымарь” [Judgment of the Constitutional Court of 25 
February 2016 No. 6-П “On the Case about the Constitutionality of Section 31.3 
(1) of the Criminal Procedure Code of the Russian Federation in Connection with 
the Complaint of A.S. Lymar”]. 

Постановление Конституционного Суда от 19 апреля 2016 года № 12-П “По 
делу о разрешении вопроса о возможности исполнения в соответствии с 
Конституцией Российской Федерации постановления Европейского Суда 
по правам человека от 4 июля 2013 года по делу Анчугов и Гладков против 
России в связи с запросом Министерства юстиции Российской Федерации 
[Judgment of the Constitutional Court of 19 April 2016 No. 12-П “In the Case of 
Resolving the Issue of Possibility, According to the Constitution of the Russian 
Federation, the Judgment of the European Court of Human Rights of 4 July 2013 
in the Case of Anchugov and Gladkov v. Russia in Connection with the Request 
of the Ministry of Justice of the Russian Federation”]. 

Определение Конституционного Суда РФ от 26 апреля 2016 года № 903-О “Об 
отказе в принятии к рассмотрению жалобы гражданина Истомина 
Александра Александровича на нарушение его конституционных прав 
частями первой и второй статьи 1 и статьей 34 Закона Российской 
Федерации “О государственных гарантиях и компенсациях для лиц, 
работающих и проживающих в районах Крайнего Севера и приравненных к 
ним местностях” [Decision of the Constitutional Court of the Russian Federation 
of 26 April 2016 No. 903-O “On Refusal to Accept for Consideration the 
Complaint of Citizen Istomin Aleksandr Aleksandrovich about the Violation of 
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His Constitutional Rights by Sections 34.1 and 34.2 of the Act on Guarantees and 
Compensations for Persons Working and Living in the Far North and Equivalent 
Areas”]. 

Определение Конституционного Суда РФ от 26 мая 2016 года № 008-О/2016 
“Oб отказе в принятии к рассмотрению жалобы гражданина Гойдина 
Николая Тимофеевича на нарушение его конституционных прав 
положениями пункта «а» части четвертой статьи 23 и части первой статьи 
24 Закона Российской Федерации “О психиатрической помощи и гарантиях 
прав граждан при ее оказании”, а также части первой статьи 195 
Гражданского процессуального кодекса Российской Федерации” [Decision 
of the Constitutional Court of the Russian Federation of 26 May 2016 No. 008-
O/2016 “On the Refusal to Accept the Complaint of Citizen Goidin Nicholay 
Timofeevich on a Violation of His Constitutional Rights by Para. "a" of Section 
23.4 and Section 24.1 of the Federal Act Psychiatric Care and Legal Safeguards 
for Citizens and Section 195.1 of the Civil Procedure Code of the Russian 
Federation”]. 

Постановление Конституционного Суда РФ от 31 мая 2016 года № 14-П “По 
делу о проверке конституционности положений статьи 311 Федерального 
закона “Об автомобильных дорогах и о дорожной деятельности в 
Российской Федерации и о внесении изменений в отдельные 
законодательные акты Российской Федерации”, постановления 
Правительства Российской Федерации “О взимании платы в счет 
возмещения вреда, причиняемого автомобильным дорогам общего 
пользования федерального значения транспортными средствами, 
имеющими разрешенную максимальную массу свыше 12 тонн” и статьи 
12.213 Кодекса Российской Федерации об административных 
правонарушениях в связи с запросом группы депутатов Государственной 
Думы” [Judgment of the Constitutional Court of 31 May 2016 No. 14-П “On the 
Case on the Сonstitutionality of the Provisions of Section 311 of the Federal Law 
on the Roads and Road Activities in the Russian Federation and on Amending 
Certain Legislative Acts of the Russian Federation Resolution of the Government 
of the Russian Federation on the Charging of Fees in Respect of Compensation 
for Harm Caused to the Roads of General Use of Federal Value of Vehicles 
Having a Maximum Permissible Mass Exceeding 12 Tonnes and Section 12.213 
of the Code of Administrative Offences of the Request for Group of the State 
Duma]. 

Определение Конституционного Суда РФ от 15 сентября 2016 года № 1742-О 
“По запросу группы депутатов Государственной Думы о проверке 
конституционности положений части 5 статьи 42 Федерального закона “О 
выборах депутатов Государственной Думы Федерального Собрания 
Российской Федерации” [Decision of the Constitutional Court of the Russian 
Federation of 15 September 2016 No. 1742-O “On Request of the State Duma 
Group of Deputies on the Constitutionality of the Provisions of Section 42.5 of 
the Federal Act on Elections of Deputies of the State Duma of the Federal 
Assembly of the Russian Federation”]. 

Определение Конституционного Суда РФ от 29 сентября 2016 года № 2028-О 
“Об отказе в принятии к рассмотрению жалобы гражданина Орлова 
Александра Вячеславовича на нарушение его конституционных прав 
статьей 57 Уголовного кодекса Российской Федерации” [Decision of the 
Constitutional Court of the Russian Federation of 29 September 2016 No. 2028-
O “On Refusal to Accept for Consideration the Complaint of Citizen Alexander 
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Vyacheslavovich Orlov on a Violation of His Constitutional Rights in Section 57 
of the Criminal Code of the Russian Federation”]. 

Постановление Конституционного Суда РФ от 11 октября 2016 года № 19-П “По 
делу о проверке конституционности пункта 1 статьи 33 и пункта 1 статьи 34 
Закона Российской Федерации “О занятости населения в Российской 
Федерации” в связи с жалобой гражданина Н.А. Назарова” [Judgment of the 
Constitutional Court of 11 October 2016 No. 19-П “On the Case on the 
Constitutionality of Section 33.1 and Section 34.1 of the Act of the Russian 
Federation on Employment in the Russian Federation in Connection with the 
Complaint of N.A. Nazarov”]. 

Постановление Конституционного Суда РФ от 25 октября 2016 года № 21-П “По 
делу о проверке конституционности части 3 статьи 8 Закона Алтайского 
края “О регулировании отдельных лесных отношений на территории 
Алтайского края” в связи с жалобой гражданки Г.А. Пенкиной” [Judgment 
of the Constitutional Court of 25 October 2016 No. 21-П “On the Case of 
Constitutionality of Section 8.3 of the Act of the Altai Territory on Regulation of 
Some Forests Relations in the Altai Territory in Connection with the Complaint 
of G.A. Penkina”]. 

Supreme Court of the Russian Federation 
Постановление Пленума Верховного Суда РФ от 31 октября 1995 года №8 “О 

некоторых вопросах применения судами Конституции Российской 
Федерации при осуществлении правосудия” [Decision of the Plenum of the 
Supreme Court of the Russian Federation of 31 October 1995 No. 8 “On Some 
Issues of Application of the Constitution of the Russian Federation during 
Adjudication”]. 

Постановление Пленума Верховного Суда РФ от 10 октября 2003 года № 5 “О 
применении судами общей юрисдикции общепризнанных принципов и 
норм международного права и международных договоров Российской 
Федерации” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 10 October 2003 No. 5 “About Application by the Courts of General 
Jurisdiction of the Universally Recognized Principles and Norms of International 
Law and International Treaties of the Russian Federation”]. 

Постановление Пленума Верховного Суда РФ от 19 декабря 2003 года №23 “О 
судебном решении” [Decision of the Plenum of the Supreme Court of the 
Russian Federation of 19 December 2003 Nо. 23 “About a Judicial Decision”]. 

Постановления Пленума Верховного Суда РФ от 24 февраля 2005 года № 3 “О 
судебной практике по делам о защите чести и достоинства граждан, а также 
деловой репутации граждан и юридических лиц” [Decision of the Plenum of 
the Supreme Court of 24 February 2005 No. 3 “On Judicial Practice in Cases on 
Protection of Honour and Dignity, and Business Reputation of Citizens and Legal 
Entities”]. 

Постановление Президиума Верховного Суда РФ от 23 ноября 2005 года 
“Ответы на вопросы о практике применения судами Кодекса РФ об 
административных правонарушениях, жилищного и земельного 
законодательства, иных Федеральных законов” [Decision of the Presidium of 
the Supreme Court of 23 November 2005 “Answers to Questions about the 
Practice of Application of the Code of Administrative Offences of the Russian 
Federation, Housing and Land Laws, and Other Federal Acts”]. 

Определение Верховного Суда Российской Федерации от 23 апреля 2010 года 
№13-В10-2 [Decision of the Supreme Court of the Russian Federation of 23 April 
2010 No. 13-В10-2]. 
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Постановление Пленума Верховного Суда Российской Федерации от 23 июня 
2015 года № 25 “О применении судами некоторых положений раздела I 
части первой Гражданского кодекса Российской Федерации” [Decision of the 
Plenum of the Supreme Court of 23 June 2015 No. 25 “On Application by the 
Courts of Some of the Provisions of Title 1 Part 1 of the Civil Code of the Russian 
Federation”]. 

Постановление Пленума Верховного Суда РФ от 28 июня 2012 года № 17 “О 
рассмотрении судами гражданских дел по спорам о защите прав 
потребителей” [Decision of the Plenum of the Supreme Court of the Russian 
Federation of 28 June 2012 No. 17 “On Adjudication of Civil Cases on Disputes 
Concerning Protection of Consumers’ Rights”]. 

Постановление Пленума Верховного Суда Российской Федерации от 13 декабря 
2012 года № 35 “Об открытости и гласности судопроизводства и о доступе 
к информации о деятельности судов” [Decision of the Plenum of the Supreme 
Court of the Russian Federation of 13 December 2012 No. 35 “About Openness 
and Transparency of the Proceedings and Access to Information about the 
Courts”]. 

Определение Верховного Суда Российской Федерации от 11 марта 2014 года по 
делу № 15-КГ13-6 [Decision of the Supreme Court of the Russian Federation of 
11 March 2014 No. 15-КГ13-6]. 

Other courts 
Информационное письмо Высшего арбитражного суда РФ от 20 декабря 1999 

№ С1-7/СМП-1341 “Об основных положениях, применяемых Европейским 
судом по правам человека при защите имущественных прав и права на 
правосудие” [Information Letter of the Supreme Arbitration Court of the Russian 
Federation of 20 December 1999 No. С1-7/СМП-1341 “On the Basic Principles 
Applied by the European Court of Human Rights for Protection of Property 
Rights and Right to Justice”]. 

Решение Нелидовского городского суда Тверской области от 25 ноября 2002 
года по делу №2-1039/2002 [Decision of the Nelidovlskii City Court of 
Tverskaya Region of 25 November 2002 in case No. 2-1039/2002]. 

Решение Невского районного суда г. Санкт-Петербурга от 2 июля 2008 года по 
делу №2-325/08 [Decision of the Pushkinskii District Court of St.Petersburg City 
of 2 July 2008 in case No. 2-325/08]. 

Решение Кировского районного суда г. Самары от 13 августа 2009 года по делу 
№2-4435/09 [Decision of Kirovskii District Court of Samara City of 13 August 
2009 in case No. 2-4435/09].  

Решение Приморского районного суда г. Санкт-Петербурга от 10 ноября 2011 
года по делу № 2-6458 [Decision of Primorskii District Court of St. Petersburg 
City of 10 November 2011 in case No. 2-6458]. 

Решение Пушкиногорского районного суда Псковской области от 29 мая 2012 
года по делу № 2-3/2012 [Decision of the Pushkinogorskii District Court of 
Pskov Region of 29 May 2012 in case No. 2-3/2012]. 

Постановление суда по интеллектуальным правам от 6 сентября 2013 года по 
делу № А41-24588/2012 [Decision of the Intellectual Property Rights Court of 
6 September 2013 in the Case No. A41-24588/2012]. 

Апелляционное определение Санкт-Петербургского городского суда от 28 
ноября 2013 года по делу № 2-1078/2013 [Judgment of St. Petersburg Court of 
Appeal of 28 November 2013 in case No. 2-1078/2013]. 
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Решение Порховского районного суда Псковской области от 26 декабря 2013 
года по делу № 2-538/2013 [Decision of Porkhovskii District Court of Pskov 
Region of 26 December 2013 in case Nо. 2-538/2013]. 

Решение Порховского районного суда Псковской области от 15 апреля 2014 
года по делу № 2-11/2014 [Decision of the Porokhovskii District Court of Pskov 
Region of 15 April 2014 in case No. 2-11/2014]. 

Апелляционное определение судебной коллегии по гражданским делам 
Хабаровского краевого суда от 4 июля 2014 года по делу № 33-4051/2014 
[Judgment of the Judicial Board on Civil Cases of the Khabarovsk Kraj Court of 
4 July 2014 in case Nо. 33-4051/2014]. 

Решение Салаватского городского суда Республики Башкортостан от 14 июля 
2014 года по делу №2-639/2014 [Decision Salavat City Court of the Republic 
of Bashkortostan of 14 July 2014 in case No. 2-639/2014]. 

Апелляционное определение Верховного Суда Республики Башкортостан от 3 
июля 2014 года по делу № 33-9235/2014 [Decision of the Supreme Court of the 
Republic of Bashkortostan of 3 July 2014 in case No. 33-9235/2014]. 

Определение Ивановского областного суда от 15 октября 2014 года по делу № 
33-2246 [Judgment of the Ivanovskii Regional Court of 15 October 2014 in case 
Nо. 33-2246]. 

Решение Асбестовского городского суда Свердловской области от 15 июня 2015 
года по делу № 2-483/2015 [Decision of Asbestovkii City Court of Sverdlovskii 
Region of 15 June 2014 in case No. 2-483/2015]. 

Решение Авиастроительный районный суд г. Казани от 30 ноября 2015 года по 
делу № 2-4653/2015 [Decision of Aviastroitelnii District Court of Kazan City of 
30 November 2015 in case No. 2-4653/2015]. 

Решение Октябрьского районного суда г. Самара от 26 сентября 2016 года по 
делу № 2-4059/16 [Decision of Oktybrskii District Court of Samara City of 26 
September 2016 in case No. 2-4059/16]. 

Решение Ленинского районного суда г. Барнаула Алтайского края от 21 ноября 
2016 года по делу № 2-2330/16 [Decision of Leninskii District Court of Barnaul 
city of 21 November 2016 in case No. 2-2330/16]. 

Решение Ленинского районного суда г. Владимира от 26 июня 2009 года 
[Decision of Leninskii District Court of Vladimir City of 26 June 2009]. 

Апелляционное определение Липецкого областного суда от 23 ноября 2016 года 
по делу № 33-3603/2016 [Decision of the Court of Appeal in Lipetsk Region of 
23 November 2016 in case No. 33-3603/2016]. 

Апелляционное определение Кемеровского областного суда от 24 ноября 2016 
года по делу № 33-14764/2016 [Decision of the Court of Appeal in 
Kemerovskaya Region of 24 November 2016 in case No. 33-14764/2016]. 

Определение Верховного Суда Российской Федерации от 24 июля 2017 года 
№46-КГ 17-24 [Decision of the Supreme Court of the Russian Federation of 25 
July 2017 2010 No. 46-KG 17-24]. 

Experts’ Opinions and miscallenious (the Russian Federation) 
Заключение комиссии судебно-психиатрических экспертов от 12 ноября 2004 

года № 320/3069 [Conclusions of Forensic Psychiatric Commission of Experts 
of 12 November 2004 No. 320/3069]. 

Заключение комиссии экспертов от 12 января 2005 года № 327 [Conclusions of 
Commission of Experts of 12 January 2005 No. 327]. 
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Заключение судебно-психиатрического эксперта (комиссии экспертов) от 21 
марта 2008 года № 217 [Сonclusions of Forensic Psychiatric Experts of 21 

March 2008 Nо. 217]. 
Заключение комиссии судебно-психиатрических экспертов от 14 октября 2008 

года № 966 [Conclusions of Forensic Psychiatric Commission of Experts of 14 

October 2008 No. 966]. 
Заключение судебно-психиатрической комиссии экспертов от 25 ноября 2008 

года № 289 [Conclusions of Forensic Psychiatric Commission of Experts of 25 

November 2008 No. 289]. 
Заключение комиссии судебно-психиатрических экспертов от 2 апреля 2009 

года № 313 [Conclusions of Forensic Psychiatric Commission of Experts of 2 

April 2009 года No. 313].  
Заключение комиссии cудебно-психиатрических экспертов от 24 марта 2010 

года № 697.223.2 [Conclusions of Commission of Forensic Psychiatric Experts 
of 24 March 2010 No. 697.223.2]. 

Заключение судебно-психиатрической комиссии экспертов от 16 февраля 2012 
года № 17/780025 [Conclusions of Forensic Psychiatric Commission of Experts 
of 16 February 2012 No. 17/780025]. 

Заключение судебно-психиатрической комиссии экспертов от 28 мая 2012 года 
№ 89 [Conclusions of Forensic Psychiatric Commission of Experts of 28 May 
2012 No. 89]. 

Заключение комиссии экспертов от 5 июня 2013 года № 78/42 [Conclusions of 
Commission of Experts of 5 June 2013 No. 78/42].  

Сообщение о невозможности дать заключение от 10 июня 2013 года № 
1621.592.1 [Notification about Inability to Provide Conclusions of 10 June 2013 
No. 1621.592.1]. 

Дело № 2-23/09 Ленинский районный суд города Мурманска [Case No.2-23/09 
Leninsky District Court of Murmansk]. 

Swedish National Instruments 

Statutes 
Regeringsformen (1974:152) [Instrument of Government (1974:152)]. 
Lag (1915:218) Om avtal och andra rättshandlingar på förmögenhetsrättens område 

[Contracts Act (1915: 218)]. 
Lag (1924:323) Om verkan av avtal, som slutits under påverkan av en psykisk störning 

[Act (1924: 323) on the effect of the agreements concluded under the influence 
of a mental disorder]. 

Föräldrabalk (1949:381) [Family Code (1949:381)]. 
Lag (1971:289) Om allmänna förvaltningsdomstolar [Law (1971:289) on General 

Administrative Courts]. 
Skadeståndslag (1972:207) [Damages Act (1972:207)]. 
Lag (1975:1339) Om justitiekanslerns tillsyn [Act (1975:1339) on the Chancellor of 

Justice Supervision]. 
Lag (1976:871) Om ändring i regeringsformen [Act (1976:871) on Amending the 

Instrument of Government]. 
Hälso- och sjukvårdslag (1982:763) [Health and Medical Service Act (1982:763)]. 
Lag (1986:765) Med instruktion för Riksdagens ombudsmän [Act (1986:765) with 

Instructions for the Parliamentary Ombudsmen]. 
Lag (1988:1251) Om ändring i föräldrabalken [Act (1988:1251) on amending the 

Family Code]. 
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Lag (1990:52) Med särskilda bestämmelser om vård av unga [Act (1990: 52) with 
Special Provisions on the Care of Young People]. 

Lag (1991:1128) Om psykiatrisk tvångsvård [Compulsory Psychiatric Care Act 
(1991:1128)]. 

Lag (1991:1129) Om rättspsykiatrisk vård [The Forensic Psychiatric Care Act 
(1991:1129)] 

Lag (1993:387) Om stöd och service till vissa funktionshindrade [Act on Support and 
Service for Certain Persons with Disabilities (1993:387)]. 

Lag (1994:1219) Om den europeiska konventionen angående skydd för de mänskliga 
rättigheterna och de grundläggande friheterna [Act (1994: 1219) on the European 
Convention for the Protection of Human Rights and Fundamental Freedoms]. 

Lag (1995:831) Om transplantation m.m. [Transplantation Act (1995:831)]. 
Patientskadelag (1996:799) [Patient Injury Act (1996: 799)]. 
Lag (1998:1656) Om patientnämndsverksamhet m.m. [Act (1998:1656) on Medical 

Boards Functioning]. 
Lag (2000:353) Om ändring i lagen (1991:1128) Om psykiatrisk tvångsvård [Act on 

Amending the Compulsory Psychiatric Care Act (1991:1128)]. 
Smittskyddslag (2004:168) [Communicable Diseases Act (2004:168)]. 
Lag (2006:1570) Om skydd mot internationella hot mot människors hälsa [Act on 

Protection against International Threats to Health (2006:1570)]. 
Patientdatalag (2008:355) [Patient Data Act (2008:355)]. 
Diskrimineringslag (2008:567) [Discrimination Act (2008:567)]. 
Lag (2008:567) Om ändring i diskrimineringslagen [Act on Amending the 

Discrimination Act (2008:567)]. 
Lag (2010:659) Om ändring i patientsäkerhetslagen [Act (2010:659) on Amending of 

the Patient Safety Act]. 
Lag (2010:1408) Om ändring i regeringsformen [Act (2010:1408) on Amending the 

Instruments of Government]. 
Patientsäkerhetslag (2010:659) [Patient Safety Act (2010:659)]. 
Patientlag (2014:821) [Patient Act (2014:821)]. 
Hälso- och sjukvårdslag (2017:30) [Health and Medical Service Act (2017:30)]. 
Lag (2017:372) Om stöd vid klagomål mot hälso- och sjukvården [Act (2017:372) on 

Support with Complaints against Health Care]. 
Lag (2017:310) Om framtidsfullmakter [Act on Future Proxies (2017:310)]. 
Förvaltningslag (2017:900) [Administrative Act (2017:900)]. 
Lag (2018:218) Med kompletterande bestämmelser till EU:s dataskyddsförordning 

[Act about Additional Provisions to the EU Data Protection Regulation 
(2018:218)]. 

Regulations and provisions 
Förordning (2007:1233) Med instruktion för Statens beredning för medicinsk och 

social utvärdering. 
Förordning (2015:284) Med instruktion för Socialstyrelsen. 
Förordning om ändring i förordningen (2011:582) Med instruktion för Hälso- och 

sjukvårdens ansvarsnämnd. 
Socialstyrelsens föreskrifter och allmänna råd SOSFS 2005:28 Om 

anmälningsskyldighet enligt Lex Maria. 
Socialstyrelsens föreskrifter och allmänna råd SOSFS 2008:18 Om psykiatrisk 

tvångsvård och rättspsykiatriskvård. 
Socialstyrelsens föreskrifter och allmänna råd 2011:9 Ledningssystem för 

systematiskt kvalitetsarbete 
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Socialstyrelsens föreskrifter och allmänna råd SOSFS 2011:7 Om livsuppehållande 
behandling. 

Socialstyrelsens föreskrifter och allmänna råd HSLF-FS 2016:40 Om journalföring 
och behandling av personuppgifter i hälso- och sjukvården. 

Socialstyrelsens föreskrifter och allmänna råd HSLF-FS 2017:40 Om vårdgivares 
systematiska patientsäkerhetsarbete. 

 

Official publications (Sweden) 

Governmental bills 
Prop. 1951:165 Sveriges anslutning till Europakonventionen. 
Prop. 1971:30 Kungl. Maj:ts proposition till riksdagen med förslag till lag om 

allmänna förvaltningsdomstolar, m.m. 
Prop. 1973:90 Kungl. Maj:ts proposition med förslag till ny regeringsform och ny 

riksdagsordning m. m. 
Prop. 1975/76:209 Om ändring i regeringsformen. 
Prop. 1978/79:220 Om samhällets tillsyn över hälso- och sjukvårdspersonalen m.fl. 
Prop. 1981/82:97 Om hälso- och sjukvårdslag, m.m. 
Prop. 1984/85:189 Om patientjournallag m.m. 
Prop. 1985/86:80 Om ny förvaltningslag. 
Prop. 1987/88:124 Om god man och förvaltare. 
Prop. 1987/88:147 Om tvångsvård av vuxna missbrukare m.m. 
Prop. 1988/89:124 Om vissa tvångsmedelsfrågor. 
Prop. 1990/91:58 Om psykiatrisk tvångsvård, m. m. 
Prop. 1993/94:113 Förvaring av allmänna handlingar hos andra organ än 

myndigheter. 
Prop. 1993/94:117 Inkorporering av Europakonventionen och andra och fri- och 

rättighetsfrågor. 
Prop. 1993/94:130 Ändringar i brottsbalken m.m. (ansvarsfrihetsgrunder m.m.). 
Prop. 1994/95:148 Transplantationer och obduktioner m.m. 
Prop. 1996/97:60 Prioriteringar inom hälso- och sjukvården. 
Prop. 1997/98:179 Lag om förbud mot diskriminering i arbetslivet av personer med 

funktionshinder. 
Prop. 1998/99:4 Stärkt patientinflytande. 
Prop. 1999/200:44 Psykiatrisk tvångsvård och rättspsykiatrisk vård. 
Prop. 2000/01:36 Sjukhus med vinstsyfte. 
Prop. 2000/01:81 Omskärelse av pojka. 
Prop. 2001/02:44 Biobanker inom hälso- och sjukvården m.m. 
Prop. 2003/04:30 Ny smittskyddslag m.m. 
Prop. 2004/05:89 Behörigheten för läkare i enskild verksamhet, m.m. 
Prop. 2005/06:11 Maskeringsförbud. 
Prop. 2005/06:115 Nationell utvecklingsplan för vård och omsorg om äldre. 
Prop. 2007/08:70 Ny vårdform inom den psykiatriska tvångsvården. 
Prop. 2007/08:95 Ett starkare skydd mot diskriminering. 
Prop. 2009/10:80 En reformerad grundlag. 
Prop. 2009/10:210 Patientsäkerhet och tillsyn. 
Prop. 2013/14:106 Patientlag. 
Prop. 2013/14:118 Privata utförare av kommunal verksamhet. 
Prop. 2013/14:198 Bristande tillgänglighet som en form av diskriminering. 
Prop. 2016/17:43 En ny hälso- och sjukvårdslag. 
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Prop. 2016/17:180 En modern och rättssäker förvaltning – ny förvaltningslag. 
Prop. 2016/17:220 Utvidgat skydd mot diskriminering i form av bristande 

tillgänglighet. 
Prop. 2017/18:83 Styrande principer inom hälso- och sjukvården och en förstärkt 

vårdgaranti. 
Prop. 2017/18:171 Dataskydd inom Socialdepartementets verksamhetsområde – en 

anpassning till EU:s dataskyddsförordning. 
Prop. 2017/18:186 Inkorporering av FN:s konvention om barnets rättigheter. 

Inquiries 
SOU 1972:15 Ny regeringsform, ny riksdagsordning. 
SOU 1975:75 Medborgerliga fri- och rättigheter. 
SOU 1979:78 Mål och medel för hälso- och sjukvården: förslag till hälso- och 

sjukvårdslag. 
SOU 1983:39 Politisk styrning – administrativ självständighet. 
SOU 1984:64 Psykiatrin, tvånget och rättssäkerhet. 
SOU 1988:7 Frihet från ansvar: om legalitetsprincipen och om allmänna grunder för 

ansvarsfrihet: slutbetänkande av fängelsestraffkommittén. 
SOU 1989:98 Transplantation – etiska, medicinska och rättsliga aspekter. 
SOU 1996:185 Straffansvaret gränser. 
SOU 1998:32 Rättssäkerhet, vårdbehov och samhällsskydd vid psykiatrisk 

tvångsvård. 
SOU 2002:3 Psykisk störning, brott och ansvar. 
SOU 2004:100 Förslag om en tydligare och effektivare tillsyn. 
SOU 2004:112 Frågor om förmyndare och ställföreträdare för vuxna. 
SOU 2006:22 En sammanhållen diskrimineringslagstiftning. 
SOU 2006:110 Regel för skydd och rättssäkerhet för personer med demenssjukdom. 
SOU 2007:22 Skyddet för den personliga integriteten – kartläggning och analys. 
SOU 2008:3 Skyddet för den personliga integriteten – Bedömningar och förslag. 
SOU 2008:117 Patientsäkerhet – Vad har gjorts? Vad behöver göras? 
SOU 2008:125 En reformerad grundlag. 
SOU 2010:29 En ny förvaltningslag. 
SOU 2011:16 Allmän skyldighet att hjälpa nödställda?  
SOU 2012:17 Psykiatrin och lagen – tvångsvård, straffansvar och samhällsskydd. 
SOU 2013:2 Patientlag. 
SOU 2013:45 Rätt information – Kvalitet och patientsäkerhet för vuxna med nedsatt 

beslutsförmåga. 
SOU 2015:14 Sedd, hörd och respekterad: ett ändamålsenligt klagomålssystem i 

hälso- och sjukvården. 
SOU 2015:80 Stöd och hjälp till vuxna vid ställningstaganden till vård, omsorg och 

forskning [Inquiry Report 2015:80 Support and Assistance to Adults in Health 
and Social Care, and Research]. 

SOU 2015:84 Organdonation – En livsviktig verksamhet. 
SOU 2015:102 Fråga patienten: nya perspektiv i klagomål och tillsyn. 
SOU 2016:19 Barnkonventionen blir svensk lag. 
SOU 2016:41 Hur står det till med den personliga integriteten? – En kartläggning av 

Integritetskommittén. 
SOU 2017:52 Så stärker vi den personliga integriteten. 
 
Ds 1998:43 Myndigheternas föreskrifter. Handbok i författningsskrivning. 
Ds 2003:30. Läkare i allmän tjänst. 
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Dir. 2012:72 Beslutsoförmögna personers ställning i hälso- och sjukvård, tandvård, 
socialtjänst. 

Dir. 2014:65 Den personliga integriteten. 

Other 
Government Office of Sweden, Discrimination Act (2008:567) translated into English 

with Amendments incorporated up to and including SFS 2014:958. Transitional 
provisions omitted, Govrnment.se 2015 (accessed 15/12 2015) 
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