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CHAPTER 16

Poland
Kacper Szkalej*

1 BACKGROUND

Polish law provides general rules according to which rights to employees’ intellectual
property generated in the fulfilment of the employment contract belong to the
employer. The scope of rights acquired by the employer, the time in which the transfer
of rights occurs or other rules governing ownership of employees’ generated intellec-
tual property may differ, however, with respect to the type of intellectual property in
question, specific employment contract provisions agreed by the parties, or specific
provisions provided by legal instruments.

The following sections describe general as well as specific legal rules governing
the rights to specific intellectual property objects generated by employees in the
fulfilment of their obligations arising from the labour contract. Most of these rules are
ius dispositivum, however some of them generate obligations of the ius cogens
character.

Among specific legal rules which must be taken into consideration in the context
of employees’ intellectual property, are rules governing intellectual property generated
by research employees employed at higher education institutions (uczelnie wyższe),
the Polish Academy of Sciences (Polska Akademia Nauk, hereinafter PAN), the
National Centre for Research and Development, and research and development
institutes (instytuty badawczo-rozwojowe). Amendments to a number of legal instru-
ments governing higher education institutions and research institutes, which entered
into force on 1 October 2014,1 brought significant change to the manner in which
universities, polytechnics, and other higher education institutions or research

* This chapter is based upon work prepared by Mateusz M. Wozniak.
1. Act of 11 July 2014 amending the Act – Law on Higher Education, and certain other Acts, OJ 2014

pos. 1198.
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institutes manage or dispose of rights to intellectual property and other research and
development results generated by research staff in the fulfilment of their employment
contracts.

The amendments essentially oblige the above-mentioned institutions to adapt
their internal regulations governing the management, disposal or commercialisation of
research and development results, and regulations governing the use of the institu-
tions’ research infrastructure; to adapt the institutions’ infrastructure management and
transfer rights to results (TTOs and academic entrepreneurship incubators); to intro-
duce provisions providing basic rules on permitted ways of commercialisation, and
provisions providing so-called limited ‘affranchisement’2 of research empoloyees
(uwłaszczenie pracowników naukowych).3

These rules have further been completed by a number of amendments in 2016.4

According to the framework the higher education institutions, as well as PAN
research institutes, will have three months to inform the research employee whether
(or not) the institution will commercialise the research or development results gener-
ated by the employee.5 If the institution decides not to commercialise the R&D results
or if the time limit expires, it is obliged to submit to the employee within 30 days an
offer to acquire from the institution the rights to such R&D the employee created at the
institution.6 The provisions also limit the maximum price for which the research
employee will be able to purchase the rights to the R&D results from the institution to
not more than 5% of the average wage for work for the previous year as published by
the Central Statistical Office (GUS).7 Furthermore the Act also defines a minimal
contribution percentage of the research employee or institution of the profits obtained
from the R&D results’ which are the subject of commercialisation.8

2. The limited affranchisement of research employees is limited only to innovations, designs, utility
models, topography of semiconductor chips and new plant varieties, as well as to results of
development work.

3. According to the government’s propositions, all results generated by the research employee will
become their property and the higher education institution should be remunerated for providing
the research infrastructure and services in the form of a contribution percentage of the profits
obtained by the research employee form the commercialisation of the results. Such solution was
broadly criticised by higher education institutions and research institutes during social consulta-
tions and parliamentary sessions.

4. Act of 4 November 2016 amending certain Acts defining the conditions for conducting commer-
cial innovate activities, OJ 2016 pos. 1933 (hereinafter 2016 Amendment Act).

5. Act of 27 July 2005 – Law on Higher Education, Art. 86e(1) (hereinafter Higher Education Act)
and Act of 30 April 2010 on the Polish Academy of Sciences (hereinafter Polish Academy of
Sciences Act), Art. 94c(1) respectively. The wording of both provisions was amended by the 2016
Amendment Act, Arts. 6(3)(a) and 8(1)(a) respectively.

6. Higher Education Act, Art. 86e(2) and Polish Academy of Sciences Act, Art. 94c(2) respectively.
7. Id.
8. In case of commercialisation of the R&D results by the higher education or research institution,

the employee is entitled to not less than 50% of the value of funds gained by the higher education
or research institution, reduced by not more than 25% of direct costs associated with commer-
cialisation incurred by the higher education or research institution (Art. 86f(1) Higher Education
Act). In case of commercialisation of the R&D results by the employee, the higher education or
research institution is entitled to not less than 25% of the value of funds gained by the employee,
reduced by not more than 25% of direct costs associated with commercialisation incurred by the
employee (Art. 86f(2) Higher Education Act).
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The amendments are, however, not without criticism as many issues are still
ambiguous, particularly the scope of certain definitions or even rights and obligations
of the parties taking part in the process of generating and commercialising R&D
results.9

It is also worth mentioning that Polish law does not really oblige in any direct way
an employee to inform their employer about the creation of intellectual property (with
the exception of employees in higher education). The duty to inform the employer must
be contained in the internal regulations or individual employment contracts.

2 EMPLOYEES’ COPYRIGHT

2.1 The Legal Framework

Provisions concerning the employer-employee relationship with regard to copyright
are contained in the Act of 4 February 1994 on Copyright and Neighbouring Rights
(hereinafter Copyright Act).10 General provisions concerning the relationship between
employers and employees – in particular rights and duties of the parties to the
employment contract – are provided in the Act of 26 June 1974 the Labour Code.11

The Polish Copyright Act establishes rules for the transfer and ownership of
rights to works, and to objects protected by neighbouring rights created by the
employee in the performance of the employment agreement. The Copyright Act
differentiates between three types of works to which the specific employer-employee
rules are applied:

– employee’s work (utwór pracowniczy) – the work created by the employee in
the performance of their obligations arising from the employment relationship
(Articles 12-13 of the Copyright Act),

– scientific work (utwór naukowy) – the work created by the employee of a
scientific institution (instytucja naukowa) in the performance of the obliga-
tions arising from the employment relationship (Article 14 of the Copyright
Act),

– computer program (program komputerowy) – the work, which is a computer
program, created by the employee in the performance of the obligations
arising from the employment relationship (Article 74(3) of the Copyright
Act).12

9. For example, the Act does not provide any sanctions for higher education or research
institutions for actually not commercialising the R&D results, despite declaring such an
intention, the result of which appears to be the prevention of the research employee from
purchasing the rights to the generated results.

10. OJ 1994, no 24, pos. 83 as amended.
11. OJ 1974, No. 24, pos. 141 as amended.
12. The Copyright Act does not provide any definition of ‘computer program’, however Art.74(1)

provides that a computer program is subject to protection granted to literary works, ‘if
provisions of Chapter 7 of the Copyright Act do not state otherwise’.

Chapter 16: Poland
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As with neighbouring rights, the Copyright Act distinguishes artistic perfor-
mances.13 The remaining objects protected by neighbouring rights, i.e. phonograms,
videograms, broadcasts (nadanie programu), publication or other lawful public com-
munication of previously unpublished works (pierwsze wydanie) or critical and
scientific publication (wydanie krytyczne i naukowe), are not specifically regulated in
the context of the employer-employee relationship.

2.2 Ownership of Rights

The general rule is that by reason of the existence of an employment contract, the
employer becomes the owner of the economic rights to a work created by the employee
when the work is accepted by the employer (przyjecie utworu) in fulfilment of the
duties arising from the employment relationship.14

This general rule may be changed in almost every scope by the parties by way of
a clause in the employment contract. It is therefore up to the parties to decide whether
they want to regulate ownership under general rules arising from the Copyright Act, or
under rules formed as a result of negotiation.

2.2.1 Employees’ Works and Scientific Works

According to Article 12(1) Copyright Act the employer, whose employee created the
work in the performance of their obligations arising from the employment relationship
(utwór pracowniczy), acquires, at the time the work is accepted by the employer, the
economic rights to such work, to the extent resulting from the purpose of the individual
employment agreement and the concerted intention of the parties. The general rule is
applied automatically, unless the individual employment contract or the provisions of
the law state otherwise. What is more, the ownership of the object on which the work
is embedded or recorded – e.g., paper, CD, USB pendrive15 – at the time the work is
accepted by the employer, is transferred to the employer (Article 12(3)). Article 12 does
not however apply if the author is the sole shareholder and board member (director) of
a one person company with which they do not have an employment contract
specifically envisaging creative work.16

The employer’s acquired ownership of the economic rights to the employee’s
work may be limited in time, unless the parties agree otherwise in the individual
employment contract. According to Article 12(2) Copyright Act, if the employer does
not commence the dissemination (exploitation) of the work within a period of two

13. Art. 92 of the Copyright Act states that, among other provisions of the Act, Art. 12 governing
rules on employee’s works are applied to employee-employer relationships where the object is
an artistic performance.

14. Copyright Act, Art. 12(1).
15. If the employee does not want to transfer to the employer ownership of an object on which the

work is recorded, e.g. personal CD, USB pendrive, the parties shall agree on that as otherwise the
general rules on copyright will apply.

16. Supreme Court judgment of 25 March 2011 IV CSK 504/10 (graphic design of sonographic
instrument case).
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years after accepting the employee’s work (where the work was intended for dissemi-
nation by virtue of the employment contract) the author of the work is entitled to
impose a specific deadline by which the work shall be disseminated. Failing such
dissemination by the imposed deadline, the economic rights, including the object on
which the work is recorded, will revert back to the author (employee). The parties may
however determine otherwise, including a different time limit than that provided in
Article12(2).

By virtue of Article 13 Copyright Act, if the employer does not notify the employee
within a period of six months after the delivery of the work of the non-acceptance of the
work, or of alterations that should be made to the work, the work shall be deemed
accepted without any reservation. The parties to the employment contract may
determine a different period of acceptance notification.

In relation to scientific works, unless the employment contract states otherwise,
a scientific institution is entitled to a priority right to publish the scientific work (utwór
naukowy) of an employee who created the work in performance of their employment
duties (Article 14(1) Copyright Act). The right to priority expires if, within a period of
six months counted form the date of the delivery of the work, the scientific institution
does not conclude a publishing contract with the author (employee) of the work, or,
within a period of two years from the date of the acceptance of the work, the work is
not published. What is more, according to Article 14(2) Copyright Act, the scientific
institution is entitled to use the scientific material included in the scientific work and
make this work accessible to third parties, if it results from the agreed purpose of the
work or was agreed in the employment contract.

The above-mentioned rules state clearly that the ownership of all the economic
rights17 to employees’ works (utwór pracowniczy) or scientific works (utwór naukowy)
are transferred from the employee to the employer as a result of acceptance of such
work by the employer (unless the employment contract states otherwise). At the time
of creating the work, the sole and primary owner of the economic rights is its author,
and the employer – in the above-mentioned circumstances – becomes the derivative (or
secondary) owner of such rights. The transfer of rights is ‘automatic’ and based on the
provisions of the law; hence, specific provisions need not be contained in the
employment contract.

Moral rights are not transferable and belong to the author of the work. However
these general principles do not apply to works which are computer programs.18

17. The Copyright Act (Art. 17) grants the author the sole right to use and to dispose the work in
every field of exploitation (pola eksploatacji) and the sole right to remuneration for the use of the
work by third parties, with exceptions or limitations explicitly specified by the Act (not only the
Copyright Act but any legal Act in Polish law).

18. Provisions referring to computer programs in the Polish Copyright Act are listed in Ch. 7 of the
Act.
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2.2.2 Research Results Financed by the National Centre for Research and
Development

Rights to research results financed by the National Center for Research and Develop-
ment (Narodowe Centrum Badań i Rozwoju) are governed by separate legislation.

In particular, by virtue of Art. 32(3) National Centre for Research and Develop-
ment Act19, economic rights subsisting in results20 originating from research and
development projects carried out ‘for the benefit of national security or the protection
of public order’ financed by the Centre belongs to the State Treasury (which may be
represented by the entity indicated in the financing agreement).

2.2.3 Computer Programs

Article 74(1) of the Copyright Act states that computer programs are protected by the
Copyright Act in the same way as literary works, unless the provisions of Chapter 7 of
the Act state otherwise. One such provision – Article 74(3) – establishes specific rules
for ownership of the economic rights to computer programs, whereby such rights to
computer programs created by the employee in the fulfilment of the obligations arising
from the employment relationship belong to the employer, unless the employment
contract states otherwise. This means that the employer is the sole and primary owner
of all economic rights to the computer program from the outset. There is no transfer of
economic rights from the employee to the employer. If the employee – the author of the
computer program – wishes to become the owner (sole or co-owner) of such rights, the
employment contract must provide this explicitly.

Moral rights to the computer program, since they cannot be transferred as such,
belong to the employee. However the scope of moral rights is somewhat modified,
compared to other works. In particular, the moral right to consent to any alterations of
the work21 is transferred to the scope of economic rights. According to the disposition
of Article 74(4) of the Copyright Act, the economic rights to the computer program,
save for the provisions of Article 75(2) and (3) of the Act, entail:

(1) ‘permanent or temporary reproduction of the computer program in whole or
in part by any means and in any form; where it is necessary to reproduce a
computer program for its loading, displaying, running, transmitting and
storing, consent of the rightholder shall be required for such acts;

(2) translation, adaptation, arrangement or any other modification of the com-
puter program, without prejudice to the rights of the person that made such
modifications; and

19. Act of 30 April 2010 on the National Centre for Research and Development, OJ 2010 nr 96 pos.
616. The wording of the provision was inserted by Art. 7(1) 2016 Amendment Act.

20. And rights to inventions, utility models and industrial designs.
21. Art. 16(3) Copyright Act provides for the inviolability of the contents and form of the work (as

a moral right).
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(3) dissemination of the computer program or a copy thereof, including lending
[użyczenie] and leasing [najem].’22

2.3 The Parties’ Duty to Inform

The Copyright Act does not contain any explicit rules on a duty to inform of the creation
of a copyright-protected work. Such duties may arise however from the employment
regulations or employment contract.

However, the employer has an implied duty to accept the work created by the
employee. Conversely, therefore, the employee must submit the work for acceptance.
As mentioned in section 2.2.1 above, by virtue of Article 13 Copyright Act, such
acceptance is deemed to have occurred where the employer does not notify the
employee, within a period of six months after the delivery of the work, of the
non-acceptance of the work, or of alterations that should be made to the work. The
parties to the individual employment contract may determine a different period of
acceptance notification. The importance of this duty is attached to the moment from
which the employer acquire the economic rights to a work created by the employee
(save for computer programs).

In relation to research employees employed by higher education or research
institutions, although the Copyright Act establishes an implied duty, the question
whether the rules on commercialisation of research results introduced by the 2014
amendment to the Higher Education Act (which does contain such a duty in Article
86e) is left unanswered by the Act. Moreover, whereas Article 86e Higher Education
Act requires an employee to inform the employer (higher education institution) about
the ‘research results, development results as well as know-how related to these
results’, the position is exacerbated by the wording in Article 86d, by virtue of which
the results of research which become industrial property or results from development
work, created by an employee of a public higher education institution in the execution
of their duties ‘are governed by Arts 86e-86h’. The basis for the ambiguity is whether
governed by Article 86e is meant to reduce the applicability of that provision to Article
86d, or merely ensure that the different forms of (industrial) property fall within the
ambit of Article 86e, non-exclusively.

Seeing in particular that the Act in general, and Article 86e specifically, does not
preclude the incorporation of works protected by copyright into its ambit, that
know-how (whose expression might be protected by copyright) is expressly included,
and that the Act does not as such define research results, it would appear that Article
86e might very well apply to works protected by copyright. Additionally, Article 86i

22. Authors’ translation. Art. 74(4) of the Copyright Act provides an exhaustive catalogue of the
economic rights to computer programs. Implementing any other kind of economic rights or field
of exploitation, especially fields of exploitation listed in Art. 50 of the Copyright Act, in a contract
concerning a computer program will be ineffective.
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expressly makes it clear that matters which are left outside the scope of the Act are
governed by inter alia the Copyright Act, thereby making the Higher Education Act take
precedence over the overlapping issues.

2.4 Employee Remuneration Right

By virtue of Article 17 of the Copyright Act, if the Act does not provide otherwise, the
author of the work is solely entitled to remuneration for the use of the work by third
parties. However, the legal situation for the author-employee has to be analysed with
specific legal circumstances in mind. First of all, as discussed above, the creation of
works by employees is accompanied by the transfer of economic rights to the employer
on the basis of the employment contract. The employee is, generally speaking,
remunerated by the employer for their work, which can, and often does, take the form
of the creation of works protected by copyright.

According to Article 43 of the Copyright Act, concluding a royalty-free transfer of
rights or granting a royalty-free licence must be explicitly expressed in the contract.
Otherwise, the author is entitled to remuneration. If the contract does not specify the
amount of the author’s remuneration, such amount is defined to reflect the scope of the
concluded transfer or granted licence and benefits23 arising from the use of the work.
The position of the author is also strengthened by the rule specified in Article 44
Copyright Act, which entitles the author to claim an appropriate increase of the
remuneration by the court, in case of gross disproportion between remuneration
received and the benefits obtained by the acquirer of the rights or the licence.

If the contract does not determine otherwise, the author is entitled to separate
remuneration for using the work in each separate field of exploitation (pole ek-
sploatacji).24 If the author’s remuneration is contingent upon the amount of income
received from the use of the work, the author has the right to obtain information and
access to documentation necessary to determine the amount of this remuneration.25

If the author’s remuneration is defined as a percentage from the sale/licence price
of the copies of the work, and the price is increased, the author is entitled to be
remunerated an agreed percentage of the increased price. Unilateral price reduction
before the end of one year from the start of the dissemination of the work does not
affect the amount of remuneration. However the parties may extend this term.26

In practice most employment contracts concluded in Poland with authors-
employees do not separate different types of remuneration included in the lump-sum
salary (e.g. remuneration for labour and remuneration for the transfer of copyright). A
well-defined employment contract – in the interest of both parties – should provide
such information in its provisions, so that in case of any dispute the value of the object

23. Art. 43 Copyright Act is using the term ‘benefit’ (korzysc) and not ‘profit’ (zysk). However in
most cases, benefits obtained from using the work have a pecuniary character and can therefore
include profits.

24. Copyright Act, Art. 45.
25. Ibid., Art. 47.
26. Ibid., Art. 48.
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is already defined; this will most likely avoid the prolongation of proceedings and save
unnecessary costs. Of course in some cases determining a fixed amount of remunera-
tion for the transfer of rights can be impeded by the character of the workplace, the
frequency of the creation of works or other factors attributable to the employment
relationship.

Another common phenomenon is the failure to include in employment contracts
any direct provisions referring to copyright or neighbouring rights. Most of the parties
in employment contracts leave their rights and obligations to be determined by the
general rules of the Copyright Act or other acts in Polish law, despite the fact that the
parties may agree differently than provided by law in specified circumstances. Such
situations arise mostly because of the very low awareness in matters concerning
intellectual property and intellectual property law.

Also a common problem concerns both parties of the employment contract
making incorrect assumptions that the employer always becomes the owner of
copyright on every work created by the employee. Parties often forget that the
employer is entitled, by virtue of the employment contract, only to those works which
were generated by the employee in the fulfilment of the obligations arising from the
(individual) employment relationship. If the employee creates works beyond the
confines of their contractual obligations or regular work place, they are entitled to
additional remuneration for transferring their rights to the employer.27 The transfer of
such rights must always be confirmed in a direct manner and in written form,
otherwise it will be considered null and void.

The employee rules on remuneration concerning transfer or commercialisation of
R&D results created by research employees employed at higher education or research
institutions are discussed above in section 1, however regard ought to be had to the
caveat made in section 2.3 above. Furthermore by virtue of Article 19(1) Regulation of
the Minister of Science and Higher Education of 2 December 2016 concerning the
conditions for remunerating work and provision of benefits relating to work for
employees of public higher education institutions, OJ 2016 pos. 2063, as a result of
‘increasing the duties of, or entrusting additional tasks to, the employee, or because of
the specific character of the work or the conditions for its fulfillment [emphasis added]’
the employee may be awarded special benefits. Such special benefit cannot however
normally be higher than 80% of the base salary (Article 19(3)).

3 EMPLOYEES’ SEMICONDUCTOR CHIPS

3.1 The Legal Framework

The topography of semiconductor chips (topografia układu scalonego) is protected by
a registrable right (prawo z rejestracji) granted by the Patent Office of the Republic of
Poland. The object of protection is the topography of the semiconductor chip and not

27. Such transfer shall also be accompanied by concluding a separate contract between the
employer and employee.
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the semiconductor chip itself. The registered topography right is regulated by Act of 30
June 2000 on Industrial Property Law (‘Industrial Property Act’).28 The rules governing
the employer-employee relationship in relation to the creation of intellectual property
are common for all the industrial property rights. General provisions concerning the
employer-employee relationship, in particular rights and duties of the parties to an
employment contract, are provided in the Act of 26 June 1974, the Labour Code.29

By virtue of Article 196 Industrial Property Act:

(1) any solution consisting of a three-dimensional arrangement of the elements,
however expressed, at least one of which is an active element, and of all or
some interconnections in an integrated circuit, shall be considered as a
topography of an integrated circuit;

(2) an integrated circuit shall mean any three-dimensional product having one or
more layers, composed of elements of semiconducting material forming a
continuous layer and of conducting interconnections and insulating spaces,
inseparably interconnected, intended to perform electronic functions.

The Patent Office grants legal protection for topographies of semiconductor
chips, if the topography is original30 and has not been openly used for commercial
purposes for more than two years before the application to the Patent Office,31 nor has
been created and recorded in any form 15 years before such application.32 The rights
will however not be granted, if the topography results from the function of the
integrated circuit in which it is applied.33

3.2 Ownership of Rights

By virtue of Article 200 in connection with Article 11(3) Industrial Property Act, unless
the employment agreement states otherwise, the person or entity entitled to obtain the
registered topography right is the employer if the topography of the semiconductor chip
is created by an employee in the fulfilment of their obligations arising from the
employment relationship. If the employment agreement explicitly provides that the
employee shall remain entitled to the right, any transfer of such right or the transfer of
the topography for the purpose of exploitation from the employee to the employer (or
other person or entity) needs to be in writing, otherwise it will be considered null and
void. The Industrial Property Law Act enables the parties to conclude a gratuitous
transfer.

28. OJ 2001, No. 49, pos. 508 as amended.
29. OJ 1974 No. 24, pos. 141 as amended.
30. Industrial Property Act, Art. 197(1). By virtue of Art. 198(1), a topography is deemed original if

its creation is the result of the creator’s intellectual work and the topography is not generally
known at the moment of creation.

31. Ibid., Art. 197(3).
32. Ibid., Art. 197(4).
33. Ibid., Art. 199.
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When, by virtue of the employment contract, the employee (creator) is the sole
owner of the topography, in case of transfer of rights by the employee to an
entrepreneur (przedsiebiorca) for the purpose of exploitation, when the topography is
submitted to the entrepreneur, the transfer of rights is concluded when the topography
is accepted for use by the entrepreneur and if the creator of the topography is notified
about the acceptance of the topography within one month (unless the parties have
determined another period of time in the written transfer agreement).34

The registered topography right granted under the provisions of the Industrial
Property Act provides for the exclusive use of the registered topography for commercial
or professional purposes, on the whole territory of the Republic of Poland.35 The right
protects the holder from unlawful reproduction of the whole or part of the protected
topography, except for reproduction of the non-original parts of the topography (i.e.
such that do not satisfy the originality requirements), from unlawful import, sale or
other introduction on the market of a copy of the protected topography, integrated
circuits manufactured with the use of such copy or of the product embodying such
integrated circuits. ‘Reproduction’ of the topography is interpreted as its reproduction
in an integrated circuit on the basis of the pattern, documentation or analysis. 36

The protection of the registered topography lapses after ten years from the end of
the calendar year in which the topography or the semiconductor chip containing such
topography was introduced to trading, or from the end of the calendar year in which
the topography was registered at the Patent Office, whichever comes earlier. The right
also expires after 15 years from the time when the topography is made and recorded,
if this time lapses earlier than the period of protection counted from the registration of
the topography, if the topography has not been exploited for commercial purposes
during that time. 37

3.3 The Parties’ Duty to Inform

The Industrial Property Act does not contain any explicit rules on a duty to inform of
the creation of the topography.

In relation to research employees employed by higher education or research
institutions refer to section 1 above.

3.4 Employee Remuneration Right

Under the Industrial Property Act remuneration model the creator of the topography
receives a right of remuneration for the use of the topography by an entrepreneur
(przedsiebiorca, any person, legal person or entity which pursues business activities).38

In the context of the employee-employer relationship, unless the employment

34. Ibid., Art. 200 in connection with Arts 12, 20 and 21.
35. Ibid., Art. 211.
36. Ibid., Art. 212.
37. Ibid, Arts 220 and 221(2).
38. Ibid., Art. 201 together with Arts 22-23.
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agreement provisions state explicitly that the salary for fulfilling the employment
obligations includes remuneration for the employer using a topography created by the
employee, the employee is entitled to obtain additional remuneration besides the
salary.

The amount of the additional remuneration can be established by the parties
either in the employment agreement or any other additional agreement. If the parties
do not establish such amount, the Industrial Property Act provides a framework in Arts
22(2)-(4) for the establishment of the amount of such additional remuneration. The
sum is established in fair proportion to the benefits derived by the employer from the
exploitation of the topography, and by taking into consideration circumstances in
which the topography was created, in particular the scope of the employer’s
contribution/assistance in developing the topography and the scope of employment
duties of the employee.

Unless the employment or other agreement states otherwise, remuneration is
paid in full, not later than two months after the first benefit from the topography was
obtained; or in part, not later than two months after the lapse of each year from
obtaining such benefits, but no longer than for five years.39 The above-mentioned
remuneration should be increased if the benefits derived by the employer turn out to be
significantly higher than the expected benefits that were used as a basis to calculate the
paid out remuneration.40

In relation to research employees employed by higher education or research
institutions refer to section 1 above.

Furthermore by virtue of Article 19(1) Regulation of the Minister of Science and
Higher Education of 2 December 2016 concerning the conditions for remunerating
work and provision of benefits relating to work for employees of public higher
education institutions, OJ 2016 pos. 2063, as a result of ‘increasing the duties of, or
entrusting additional tasks to, the employee, or because of the specific character of the
work or the conditions for its fulfillment [emphasis added]’ the employee may be
awarded special benefits. Such special benefit cannot however normally be higher than
80% of the base salary (Article 19(3)).

4 EMPLOYEES’ INVENTIONS

4.1 The Legal Framework

In comparison to some jurisdictions, there is no special statute which specifically
regulates employee’s rights to inventions created in the course of their employment;
rather these rules are contained in the Industrial Property Act and concern inventions

39. Ibid., Art. 22(4). Provision inserted by Art.1(2)(b) of the Act of 24 July 2015 amending the
Industrial Property Act and certain other Acts, OJ 2015 pos. 1266.

40. Ibid., Art. 23.
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which become the object of a patent application.41 For this reason, any rights that an
employer receives by virtue of the express provisions of the law concern the right to file
a patent application (and by extension the rights attached thereto). There are no
provisions in the Act that expressly regulate ownership of an invention which does not
become the object of a patent application. The ownership of such an invention must be
recognised under general provisions concerning the employer-employee relationship,
in particular rights and duties of the parties to the employment contract, which are
provided in the Labour Code.

Poland is a signatory of the European Patent Convention and for an invention to
receive patent protection it must satisfy the requirements of novelty, inventive step and
be capable of industrial application.42

4.2 Ownership of Rights

4.2.1 The Right to File a Patent Application and Transfer of Rights

The general rule for the ownership of a patent is that the creator of the invention is
entitled to obtain a patent for the invention. However, one exception to this rule states
that in case the invention is created in the fulfilment of obligations arising from
employment relationship, the right to obtain the patent for such invention belongs to
the employer, unless the parties to the employment agreement have agreed other-
wise.43 If the employment agreement explicitly determines that the employee remains
entitled to obtain a patent for the invention, any transfer of such right or the transfer of
the invention for the purpose of its exploitation by the employer (or any other
entrepreneur) must be in writing, otherwise it will be considered null and void.44

The Industrial Property Act permits gratuitous transfer (Article 20). If the
invention is transferred for the purpose of its exploitation to the employer (or any other
entrepreneur), the rights to file a patent application becomes effective on the day the
invention was reported to the employer (or any other entrepreneur) in writing if the
following two conditions are satisfied:

– if the invention is accepted by the employer (or any other entrepreneur); and
– if the creator of the invention is notified about the acceptance within one

month (unless the parties agree on a different period in the written transfer
agreement).45

41. With the exception of rights to inventions whose creation results from research financed by the
National Centre for Research and Development which is governed by separate legislation. See
section 2.2.2 above.

42. Ibid., Art. 24.
43. Ibid., Arts 11(1) and (3).
44. Ibid., Art. 12. The same rule is applied to the transfer of the already granted patent. The transfer

of the patent (not the right to obtain the patent) is effective in relation to third parties at the
moment of making the entry about this transfer to the patent registry provided by the Patent
Office. See Arts 67(2)-(3) Industrial Property Act.

45. Ibid., Arts 20-21.

Chapter 16: Poland

309



This is also applicable to utility models and designs.
An employer, who is not the creator of the invention, filing a patent application

at the Patent Office to obtain protection must specify the creator of the invention and
provide the legal basis for the right to obtain the patent.46

4.2.2 Employer’s Right to Exploit the Invention

By virtue of Article 11(5) of the Industrial Property Act where the invention is created
with assistance (pomoc) provided by an entrepreneur (przesiebiorca, e.g. employer,
under circumstances mentioned below), the entrepreneur has the right to exploit the
invention for their own purposes. The parties to the contract for granting assistance to
the creator may establish in the contract that the entrepreneur granting such assistance
is entitled in whole or in part to the right to obtain a patent for the invention.47

The above-mentioned rule may be applied in the employer-employee relation-
ship but outside the employment contract and its fulfilment, e.g., when the employee
creates the invention outside working hours, outside their employment obligations,
using the employer’s materials, laboratories or funds to pay for testing the invention.
In such circumstances – if the parties have not concluded any separate contract – the
employer is entitled by law, in the form of a licence (irrespective of whether the
employer knew or consented to such extra activity), to use the invention, but only for
their own purposes. This must be interpreted in such a way that the employer is not
entitled to disseminate or commercialise such invention without the employee’s
(inventor’s) consent. What is more, the employee is fully entitled to the rights to the
invention and to obtain the protection for such invention, if the parties did not agree
otherwise. On many occasions the employer using the invention on the basis of the
above-mentioned licence might also have difficulties to use it in full scope. According
to the Industrial Property Act the employee-inventor is not obliged to transfer any
know-how or trade secrets associated with the invention if the invention was created
outside the employment relationship. In the absence of such information the employer
(entrepreneur) may in some circumstances even be (technically) unable to exploit the
invention.

4.3 The Parties’ Duty to Inform

The Industrial Property Act does not state any explicit rules on duties to inform in the
context of inventions made in the course of fulfilling obligations arising from the
employment relationship. Such duties shall arise directly from the employment
contract or employment regulations. However, as mentioned above, where rights are
transferred to the employer (if, by operation of an agreement, they belong to the
employee from the outset rather than the employer), the employer has an obligation to
inform the employee of the acceptance of the invention (which is one of the conditions

46. Ibid., Art. 32.
47. The rule is also applied for utility models and designs.
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necessary for the receipt of the right to file a patent application). Likewise, the
employee must ‘inform’ the employer of the invention, however as this procedure is
attached to the discretionary transfer of the invention (Article 20 of the Act provides
that the creator of an invention may transfer their rights), this will occur automatically
when the employee proposes to transfer their rights.

For rules on the duty to inform about inventions being R&D results created by
research employees employed at a higher education or research institution refer to
section 1 above.

4.4 Employee Remuneration Right

The general rule of the Industrial Property Act, stated in Article 22(1), grants the creator
of the invention (as well as the utility model or design) the right to obtain remuneration
for exploiting the invention by an entrepreneur (e.g. employer on the basis of Art. 11(3)
or (5)), both on the basis of an employment agreement and a transfer of the invention
under Article 21.48

In the context of the employee-employer relationship, unless the employment
agreement provisions state explicitly that the salary for fulfilling the obligations arising
from the employment agreement includes remuneration for using the invention by the
employer, the employee is entitled to obtain additional remuneration to the salary. The
Supreme Court has however held that the right to receive such remuneration arises
from the moment in time when the employer actually makes use of the invention and
receives, as a result, specific benefits from such use,49 rather than, e.g., from the
moment of creation of a patentable invention by the employee or the granting of a
patent.

The amount of the additional remuneration for the employee can be established
by the parties either in the employment agreement or any other additional agreement.
In case when parties do not establish such amount, the Industrial Property Act provides
a framework for the establishment of the amount of such additional remuneration. The
sum is established in fair proportion to the benefits derived by the employer from the
exploitation of the invention, and by taking into consideration circumstances in which
the invention was created, in particular the scope of the employer’s contribution/
assistance in developing the invention and the scope of employment duties of the
employee.

Unless the employment or other agreement states otherwise, remuneration is
either paid in full, in which case payment is made within two months after the first
benefits from the invention were obtained; or in part, in which case payment is made
for the first part as above, and for the remaining parts within two months after the lapse
of each year from obtaining such benefits, but no longer than for five years.50 The

48. Art. 22(1) in conjunction with Arts 20-21 of the Industrial Property Law Act.
49. Supreme Court judgment of 8 July 2015 Case II PK 168/15 (applicability of transitional

provisions re remuneration right), p.8. This has subsequently been confirmed in Supreme Court
judgment of 11 August 2016 Case II PK 246/14.

50. Ibid., Art. 22(4).
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above-mentioned remuneration should be increased if the benefits derived by the
employer turn out to be significantly higher than the expected benefits that were used
as a basis to calculate the paid out remuneration.51

For rules on remuneration concerning transfer or commercialisation of inven-
tions being R&D results created by research employees at a higher education or
research institutions, refer to section 1 above.

Furthermore by virtue of Article 19(1) Regulation of the Minister of Science and
Higher Education of 2 December 2016 concerning the conditions for remunerating
work and provision of benefits relating to work for employees of public higher
education institutions, OJ 2016 pos. 2063, as a result of ‘increasing the duties of, or
entrusting additional tasks to, the employee, or because of the specific character of the
work or the conditions for its fulfillment [emphasis added]’ the employee may be
awarded special benefits. Such special benefit cannot however normally be higher than
80% of the base salary (Article 19(3)).

5 EMPLOYEES’ UTILITY MODELS

5.1 The Legal Framework

Rules concerning ownership of rights to utility models created in employment relation-
ships are provided by the Industrial Property Act.52 General provisions concerning the
employer-employee relationship, in particular rights and duties of the parties to the
employment contract, are provided in the Labour Code.

According to the Industrial Property Act, a utility model (wzór użytkowy) is a new
and useful solution of a technical character affecting the shape, construction or durable
assembly of an object. The utility model is regarded as a useful solution, if by means of
that solution a practical effect is attainable, expedient in the process of manufacturing
or exploitation of a product.53

5.2 Ownership of Rights

The Patent Office grants protection rights for utility models. Such protection rights
entitle exclusive use of the utility model for commercial or professional purposes, on
the whole territory of the Republic of Poland. The subjective scope of the protection
right is determined by the claims included in the description. The time limit for
protection is ten years from the date of filing the application to the Patent Office.54

The provisions that apply to inventions also (expressly) apply to utility models.
See section 4.2 above.

51. Ibid., Art. 23.
52. With the exception of rights to utility models whose creation results from research financed by

the National Centre for Research and Development which is governed by separate legislation.
See section 2.2.2 above.

53. Art. 94 of the Industrial Property Law Act.
54. See Arts 95-96 of the Industrial Property Law Act.
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5.3 The Parties’ Duty to Inform

The Industrial Property Act does not contain any explicit rules on duties to inform in
the context of utility models created in the course of fulfilling obligations arising from
the employment relationship. Such duties shall arise directly from the employment
contract or employment regulations.

For rules on the duty to inform about utility models being R&D results created by
research employees employed at higher education or research institution, refer to
section 1 above.

5.4 Employee Remuneration Right

The provisions that apply to inventions also (expressly) apply to utility models. See
section 4.4 above.

6 EMPLOYEES’ DESIGN RIGHTS

6.1 The Legal Framework

Rules concerning ownership rights to designs created by employees in the fulfilment of
the employment agreement are regulated by either the Copyright Act or the Industrial
Property Act.55 General provisions concerning the employer-employee relationship, in
particular rights and duties of the parties to the employment contract, are provided in
the Labour Code.

The Copyright Act protects inter alia ‘industrial design works’ (utwór wzornictwa
przemysłowego). If the design satisfies the statutory requirements for originality, the
rules discussed in the context of copyright in section 2 above are applicable to such
designs. Otherwise, the question of ownership will be governed by the Industrial
Property Act, on the assumption that the design satisfies the relevant requirements for
the subsistence of rights to a design, i.e. is an industrial design (wzór przemysłowy).56

6.2 Ownership of Rights

The ownership of rights to the design must be considered in the context of two legal
frameworks – either the Copyright Act or the Industrial Property Act concerning
registered designs.

55. With the exception of rights to designs whose creation results from research financed by the
National Centre for Research and Development which is governed by separate legislation. See
section 2.2.2 above.

56. To be an industrial design it must be new and possess an individual character (Art. 102
Industrial Property Act).
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6.2.1 Copyright in Designs

See section 2 above for a discussion of ownership of rights to employees’ designs
created in the course of duty.

6.2.2 Industrial Property Rights in Designs

The Patent Office grants exclusive rights once the industrial design is registered, which
allows the holder to exploit the design for commercial or professional purposes in the
whole territory of the Republic of Poland.

The same provisions that apply to inventions also (expressly) apply to industrial
designs, for which reason see section 4.2 above.

6.3 The Parties’ Duty to Inform

The Industrial Property Act does not contain any explicit rules on duties to inform in
the context of designs created in the course of fulfilling obligations arising from the
employment relationship. Such duties shall arise directly from the employment
contract or employment regulations.

For rules on the duty to inform about designs being R&D results created by
research employees employed at a higher education or research institutions, refer to
section 1.1 above.

6.4 Employee Remuneration Right

Depending on the type of design, different legal frameworks will be applicable. If the
design falls under copyright protection, the framework established by the Copyright
Act will be applicable, for which reason see section 2.4 above. If, on the other hand, the
design falls under the scope of the Industrial Property Act, the same rules will apply as
apply to inventions, for which reason see section 4.4 above.

7 EMPLOYEES’ PLANT VARIETIES

7.1 The Legal Framework

Rules concerning ownership of breeders’ rights to plant varieties bred by the employee
in the fulfilment of the employment agreement are contained in the Act of 26 June 2003
on the Legal Protection of Plant Varieties (‘Plant Varieties Act’).57 General provisions
concerning the employer-employee relationship, in particular rights and duties of the
parties to the employment contract, are provided in the Labour Code.

57. OJ 2003, no 137, pos. 1300 as amended.
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According to Article 4(1) Plant Varieties Act, a breeders’ right to a plant variety
(odmiana roslin) relates to a variety which is distinct, uniform, stable and new, and its
denomination complies with the requirements listed in Article 9(1) of the Act. The
entity entitled to grant a breeders’ right to a variety is the director of the Research
Centre for Cultivar Testing (Centralny Osrodek Badania Odmian Roslin Uprawnych,
COBORU).

7.2 Ownership of Rights

By virtue of Article 4(1) Plant Varieties Act, the person entitled to obtain the exclusive
right is the breeder, who by virtue of Article 2(1) point 7 is defined as a person who:

(a) had bred or discovered and developed a variety; or
(b) is or was the employer of the person referred to in (a) or has concluded an

agreement under which another party to the agreement has bred or discov-
ered and developed a variety; or

(c) is successor in title of persons referred to in (a) and (b).

According to the rules provided by the Plant Varieties Act, when a plant variety
is bred and developed by the employee in the course of fulfilling the obligations arising
from the employment relationship, the sole right to obtain the exclusive right for such
plant variety belongs to the employer, unless the parties have agreed otherwise.58

The employer and employee may freely determine their relationship regarding
the right to obtain and hold the exclusive right, e.g., they may determine that the
employee is solely, or together with the employer, entitled to obtain and/or use the
exclusive right, or even transfer such rights to a third party. The Plant Varieties Act
grants the parties to the employment agreement absolute freedom to determine
ownership of rights.

There are also no obstacles to transferring the exclusive right from the employer
to the employee, after obtaining such a right by the employer. Such agreement needs
to be concluded in writing.59

Contrary to provisions concerning inventions and designs, under the rules of the
Plant Varieties Act the employer (or any other person or entity) is not obliged to specify
in the application the actual breeder of the plant variety.

7.3 The Parties’ Duty to Inform

The Plant Varieties Act does not expressly contain any duty to inform either party of the
breeding of a new plant variety, or of any benefits derived by the employer from

58. Plant Varieties Act, Art. 2(2) in conjunction with Art. 2(1) point 7.
59. Ibid., Art. 4(5).
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commercial use of the protected plant variety. For this reason, the employer and
employee may freely establish such duties in the employment agreement or regula-
tions.

For rules on the duty to inform about plant varieties being R&D results created by
research employees employed at a higher education or research institution, refer to
section 1 above.

7.4 Employee Remuneration Right

According to the disposition of Article 4a Plant Varieties Act, the employee, who
actually bred or discovered and developed the plant variety in the course of fulfilling
their obligations arising from the employment agreement has the right to remuneration
for any commercial use of the variety, unless the employment agreement states
otherwise. The Act does not provide any model for calculation of the level or amount
of such remuneration, nor any rules concerning the timing of payments.

As this gives room for significant uncertainty, the parties ought to determine the
specific and explicit rules concerning the payment of remuneration by the employer to
the employee in the agreement, while having regard to provisions enabling the
employee to access the employer’s books concerning benefits derived from the
commercial use of the plant variety.

For rules on remuneration concerning transfer or commercialisation of plant
varieties being R&D results created by research employees employed at a higher
education or research institution, refer to section 1 above.

Furthermore by virtue of Article 19(1) Regulation of the Minister of Science and
Higher Education of 2 December 2016 concerning the conditions for remunerating
work and provision of benefits relating to work for employees of public higher
education institutions, OJ 2016 pos. 2063, as a result of ‘increasing the duties of, or
entrusting additional tasks to, the employee, or because of the specific character of the
work or the conditions for its fulfillment [emphasis added]’ the employee may be
awarded special benefits. Such special benefit cannot however normally be higher than
80% of the base salary (Article 19(3)).

8 INSTANCES FOR DISPUTES

Disputes in the field of intellectual property in the context of the fulfilment of
obligations arising from an employment relationship (civil law relationship) must be
treated as cases falling under the scope of labour law disputes (sprawy z zakresu prawa
pracy).60 Such disputes may be resolved amicably between the parties, in writing, or in
civil proceedings before a competent court.

60. See generally Art. 476(1) of the Act of 17 November 1964 – Civil Procedure Code as amended and
Arts 294-295 Industrial Property Act. The Supreme Court has indicated that disputes relating to
additional remuneration provided for the use of an invention created by an employee fall under
the scope of labour law disputes – Supreme Court Resolution of 16 March 2016 III PZP 8/15 (a
Supreme Court Resolution such as this one is equivalent to a legal rule).
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The court of first instance having jurisdiction over disputes based on claims in
civil law arising from an employment relationship combined with intellectual property
rights is the Labour Court (sad pracy), which is a separate organisational unit of the
Regional Court (sad okregowy).61 The court of second instance for such disputes is the
Appellate Court (sad apelacyjny) territorially competent for the given courts of first
instance. In events provided for by law, a dispute may further be appealed to the
Supreme Court (Sad Najwyższy).

Disputes concerning labour law are brought before the court that has territorial
jurisdiction over the place of the defendant’s domicile, or before the court in the region
of which the work is, was or was to be performed, or before the court in the region of
which the seat of the employer is located.62

According to the rule of general territorial jurisdiction of the court, actions shall
be brought before courts of first instance in the region of which the defendant has their
residence (natural persons) or their seat (legal entities).63 If the defendant who is a
natural person has no permanent place of residence on the territory of the Republic of
Poland, general jurisdiction is designated to the place of their temporary residence in
the Republic of Poland, and if such place is unknown or is not on the territory of the
Republic of Poland the defendant’s last place of permanent place of residence in the
Republic of Poland.64 If the rules on general jurisdiction provide for the jurisdiction of
several courts, the plaintiff has the right to bring the action to the court of their choice.65

If on the basis of the circumstances of the case general rules of territorial jurisdiction of
courts do not enable the establishment of a competent court, the competent court is
determined by the Supreme Court.66

In some circumstances, when facts which give rise to the dispute concerning
employees’ intellectual property occur after the termination of the employment
relationship, there might be a difficulty in establishing jurisdiction, i.e. deciding
whether to initiate proceedings before the Labour Court or the District or Regional
Court. In such cases the competent Court of First Instance will always be the Regional
Court, which should ex officio decide whether it is competent for the action or not. The
defendant has the right to bring objections to the established competence of the court.

9 CONCLUDING REMARKS

Awareness of legal rules in the field of employees’ intellectual property in Poland is
rather low, however it is continuously increasing. It should also be pointed out that
such awareness is rather higher among businesses in the private sector, many of which
are employers in the IP industry, than among employees. The level of awareness is also
related to the size of a company – the smaller the company, the lower the awareness of

61. Art. 262 § 1 Labour Code together with Art. 17 point 2 Civil Procedure Code.
62. Civil Procedure Code, Art. 461(1).
63. Ibid., Art. 27(1).
64. Ibid., Art. 28.
65. Ibid., Art. 43(1).
66. Ibid., Art. 45.
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these legal rules. In many cases employers believe that all intellectual property created
or generated by employees belongs to the employer, and employees, on the other hand,
believe that they can use generated or created intellectual property beyond the
workplace.

Nonetheless, awareness of legal rules in this field is rising due to the rising
number of research and development projects, mainly financed by public or EU funds,
as well as because of broad public awareness campaigns on rules concerning intellec-
tual property which were provided and conducted in Poland during the EU 2007-2013
financial framework.

Disputes arising in connection with employees’ intellectual property are –
because of this low public awareness – rather common, however most of them are
settled in the form of mutual agreements outside of court. If the case is brought before
a court, the express provisions are in most cases sufficient to issue a judgement.
Problems in connection with employees’ intellectual property really concern the
establishment of the competent court, especially when exploitation or disposal of rights
occurs after the termination of employment.

New rules on the management and disposal of rights related to R&D results
created or generated by research employees, especially in franchise-related research
co-operation, will require members participating in R&D projects, as well as members
and parties of the R&D results commercialisation process, to adopt a new approach for
preparing adequate rules and contracts for the management and disposal of rights. This
will certainty contribute to increased awareness in connection with ownership,
transfer and terms of use of intellectual property; both for parties representing the
education and research sector, as well as for parties representing the business sector
and implementing the R&D results. However, such phenomena will also be very
positive for building higher awareness of the rules governing employees’ and employ-
ers’ intellectual property rights generally.
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