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Introduction 
The European Union is challenged by internal strife – populist and illiberal governments in 

the Member States challenge the very logic of supranational integration. The Eurozone 

remains fragile and divided between its northern and southern members and the refugee crisis 

exacerbated tensions between eastern and western Member States. Disillusionment with 

politicians is widespread, increasing income inequality and the perceived threats against the 

cultural heritage of European nation states is fuelling an ideological civil war (Guerot, 2017, 

ss. 10-12, 15-17, 20-22). Critics point to the impotence and the inability of the EU to 

adequately respond to political crises and the concerns of its citizens. The threat is the 

democratic deficit of the EU and the nature of its institutional system, which undermines the 

value and effectiveness of citizen participation in the nation state without offering an adequate 

alternative (Mair, 2007; Scharpf, 2009). Political legitimacy is traditionally national and to a 

large extent vested in the figure of the national citizen (Bellamy, 2008). However, according 

to Article 9 of the Treaty on European Union each citizen of a Member State is also a citizen 

of the Union. The political and normative potential of this Union citizenship has captured the 

imagination of political theorists. The nature of EU-citizenship, being the first transnational 

citizenship, may hold the promise of creation of a European demos and genuine political 

integration if it becomes a fundament for participation and liberty. 

The political rights of Union citizenship are the focus of this study. The political rights are 

less developed than the economic rights. The economic freedoms of the citizens to reside and 

work in other Member States of the Union, were described as the core of EU-citizenship in 

Advocate General Sharpston’s opinion for the Zambrano case (Opinion of the Advocate 

General, Case C-34/09, Zambrano, paragraph 80). If Sharpston is correct an image of the 

European citizen emerges that aligns with the hyper-liberal focus of the EU-polity that Fritz 

Scharpf depicts (2009). In Scharpf’s analysis the EU-lacks responsiveness to the preferences 

of the citizens, with unaccountable institutions pursuing a liberal economic agenda. If 

economic rights form the core of Union citizenship it gives credibility to Eleftheriadis who 

describes EU-citizenship as contractual, based on economic reciprocity (Eleftheriadis, 2014, 

ss. 787-795). Sharpston’s statement also play into Bellamy’s critique of EU-citizenship as a 

thin collection of rights, at best auxiliary to national ones, at worst undermining them (2008; 

2015). An alternative view is to stress republican elements in the EU; the emphasis of 

citizenship shifts from a status to taking action as a member of the polity. A republican 

citizen’s highest duty is to participate in the political process in order to preserve freedom and 

shape the common good of the polity (Oldfield, 2010). 
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The Court has stated that EU-citizenship is destined to become the fundamental status for 

citizens in the Union (Case C-184/99, ”Grzelczyk”, 2001). If that is the case the democratic 

foundations of the EU-citizenship are important to explore. Is citizenship of the Union a truly 

liberal citizenship, or are there crucial components of republicanism in the concept? This 

thesis challenges Scharpf’s dismissal of EU-citizenship as a peripheral collection of rights and 

shows that there are indications of a republican strand in the political rights conferred on the 

EU-citizen (Scharpf, 2009, s. 176). Furthermore, it addresses a lacuna in the literature on 

citizenship. Previous work has emphasised either a macro perspective of the EU-polity (as 

Scharpf) has taken a normative standpoint, e.g. Habermas (2012, 2010) and Kuchenov (2013, 

2014), or analysed citizenship from a social or economic perspective e.g. Eleftheriadis, 

(2014). Thus, applying the traditions of liberalism and republicanism to the field of political 

rights might unearth different perspectives than Scharpf finds in his macro analysis, on Union 

citizenship in particular and the nature of the EU as a polity in general. 

The characteristics of European citizenship emerge in two different processes. On the one 

hand there are constituting moments such as the writing of the Maastricht Treaty when the 

idea of European citizenship was first added to EU-law. On the other hand, there is the 

expansion of the concept on a recurring basis by the Court of Justice when it interprets the 

treaties (Maas, 2014, ss. 799-801, 807-808, ). The nature of the EU’s legal order, where case 

law plays a larger role than in most Member States, and what has been described as an activist 

court, creates shifting articulations of citizenship in EU-law. Citizenship may have been a 

long-term goal of EU-integration but the rights that were incorporated in the Maastricht 

Treaty rather provided a skeleton than a full-fledged structure. It is the Court that has given 

citizenship much of its content, defining the scope and application of the concept as well as 

stating its destiny as the fundamental status of Europeans (Maas, 2014, ss. 807-809). In its 

work to define and elaborate on the scope and application of EU citizenship the Court may 

strengthen republican or liberal ideals of citizenship. The Court, often portrays itself as a 

technical actor discovering the law that emanates from the treaties, has a significant normative 

influence in defining the European citizen.  

The objective of this dissertation is to chart the presence of republican and liberal ideals in 

EU-citizenship and it strives to answer how closely EU-citizenship aligns with either a 

republican or liberal understanding of citizenship. Therefore, the Court of Justice’s expansion 

of EU-citizenship is examined. The Court’s actions in the field of citizenship law is the lens 

used to determine whether Union citizenship is imbued with republican or liberal ideals.  
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This thesis is structured as follows. First, citizenship as a concept and the characteristics of 

EU-citizenship and the debates surrounding it are briefly examined. Second, the concept of 

citizenship is tied to the two democratic traditions, republicanism and liberalism. The essay 

continues by addressing the different aspects of citizenship in the two traditions and also how 

they can be operationalised when studying the case law on citizenship, thus, forming a bridge 

between the theoretical framework and the method. The second section concludes by 

presenting an operationalised framework. Section three describes the way in which the 

analysis is conducted. It addresses how, this analysis by being a qualitative text analysis of 

legal material differs from a strictly legal analysis. Moreover, the section discusses strengths 

and weaknesses of the analytical method and how the latter are resolved. The criteria for 

selecting and the nature of the material are then described, which also further elaborates on 

the contribution of the essay. In the fifth section the three cases which concern the broader 

concept of citizenship are analysed. Those cases are followed by three cases relating to 

European Citizen’s Initiative (ECI) in the sixth section. The penultimate section links the 

findings to the wider debates in the literature on EU-citizenship and legitimacy in the EU-

polity and answers the research question. The discussion of the results is followed by some 

brief conclusions. 

Citizenship, the Democratic Traditions and the EU 
The ideal of the citizen throughout history is closely linked to the ideals of the polity of which 

the citizen is a part. The citizen is a full member of the polity, which gives him or her a set of 

rights, for example to participate in the political life of the polity or the right of a fair trial, 

equal treatment or to property. Citizenship also requires certain duties such as paying taxes 

and serving in the military. Thus, citizenship consists of three pillars, rights, belonging and 

participation (Bellamy, 2008, s. 599). The concept can be traced back to the Greek polis of 

classical antiquity, the Roman republic, the republics of renaissance Italy, to early modern 

Britain, Revolutionary America and France. However, it is in the 19th century through the 

formation of nation states and in the strife of the early 20th century that citizenship acquired 

many of the characteristics now attributed to it (ibid).  

Through national education systems citizenship became connected to the nation state and its 

particular civic culture, nationalism. Political rights were expanded and granted to the whole 

population along with duties such as conscription and mandatory education. Especially in the 

20th century the rights dimension was expanded to include not only political rights but social 

rights through the creation of welfare states and social security schemes. This led T.H 
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Marshall to formulate what has become an influential model for dividing and analysing 

citizenship. He divided citizenship into three categories: civil rights, political rights and social 

rights dimension (Marshall, 1950). The emphasis on the rights aspect of citizenship is to a 

degree mirrored in the empirical reality as much of the duties associated with national citizens 

have been reduced in extent – the best example is how many European states have abolished 

military service (Kochenov. 2014; Habermas, 2012). Even if many duties that fostered a 

shared national experience have been dismantled, belonging remains a central aspect of 

national citizenship and a criterion for its far-reaching social rights and the contribution that 

they require from individuals (Bellamy, 2008, ss. 600-601).  

Citizenship of the Union, a Fragmented Concept 
European integration has been theorised by two major traditions or grand theories, the 

functionalist and the intergovernmentalist ones. Functionalism, or its modern variation, neo-

functionalism focuses on the supranational character of the integration process. European 

integration was launched as cooperation between nation states, but actors such as the 

European Commission and the Court have given it a distinct supranational character (Sweet, 

2012, ss. 6-7). Moreover, the importance of spill-over effects in European integration is 

emphasised. Spill-over means that integration in one area often requires integration in 

another, which leads to more and more competences being transferred from the Member 

States to the EU-level (ibid, ss. 18). Intergovernmentalists see the Member States as the 

dominant actors and drivers of the integration process. Progress is achieved through 

bargaining deals which treats externalities and reduce transaction costs between the states that 

participate. Therefore, deals often results in a minimum of supranational integration – states 

stop at the lowest level of integration rather than giving up too much of their sovereignty 

(Moravcsik, 1993, ss. 483-486).  

The citizens of the Members States of the European Communities (EC) have had rights that 

are directly effective since the 1960s when the Court established two seminal doctrines of 

EU-law: that of its primacy over national law and that of its direct effect, meaning that the 

individual could rely on it (Scharpf, 2009, ss. 191-192). Nevertheless, the early rights were 

not rights granted to a body of European citizens per se but rather economic agents, be they 

citizens or companies. It was in the 1990s with the ratification of the Maastricht Treaty and 

the transformation of the EC into the EU that the concept of citizenship is brought into the 

legal and institutional structure of the Union (Maas, 2014, ss. 807, 814). Thus, the 

development of citizenship could be explained as the economic integration process spilling 

over into that of citizen’s and political rights. Although a pinnacle of integration effort, 
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especially for those propagating supranational solutions over intergovernmental ones the 

scope of the citizen’s rights formulated in the Treaty on European Union was an open 

question at the time (Maas, 2014, ss. 807, 814). It has fallen on the Court, the interpreter of 

the treaties to develop EU-citizenship, which it to a great extent has done through teleological 

interpretation, that is interpreting the purpose of spirit of the law, rather than following a 

legalistic word by word interpretation. Teleological interpretation is a favoured instrument of 

the Court and has in many cases driven integration forward through law (Chalmers & 

Barroso, 2014, ss. 120-122, 134). 

The rights of the European citizen are found in Articles 20-25 of the Treaty on the 

Functioning of the European Union (TFEU). Citizenship of the Union grants the individual 

four rights. First, the right to move and reside freely within the territory of the EU. Second, 

the right to vote and stand for elections to the EP and municipalities in the Member State 

where the citizen resides. Third, the right to diplomatic and consular protection in a third 

country by any Member State’s diplomatic service if one’s own nationality does not have 

representation there. Finally, the right to petition the EP, the European Ombudsman and 

address the institutions and any advisory bodies in any of the languages in the Union 

stipulated by the treaties and receive a response in the same language. Of these rights two are 

political, the right to vote in European and municipal elections and the right to petition. In 

addition to these rights Article 24 TFEU calls for the creation of a citizen’s initiative. These 

rights give a fragmented impression, stating some economic and political rights, compared to 

a national citizenship which often contains more rights and the two dimensions Bellamy 

emphasises, participation and belonging (Bellamy, 2008, ss. 599-600). To complicate matters 

further some additional rights are found in the Charter of Fundamental Rights of the EU. 

Citizens cannot rely on the fundamental rights in lieu of their national rights as they only 

apply within the scope of EU-law, the fundamental rights cannot trump national ones 

(Lenaerts, 2016, ss. 169-170). This minimalist and fragmented rights structure draw attention 

back to what intergovernmentalists states: that integration is likely to stop at the lowest level 

of functional cooperation. However, EU-citizenship has led to discussions of its own that are 

separated from the debates of grand theory.  

One significant debate concerns the relation between national and European citizenship. As 

EU-citizenship has been fleshed out cosmopolitan hopes has been kindled. Dmitri Kochenov 

is one notable example who hailed EU-citizenship as duty free and argues that its expansion 

undermines the residual and essentially oppressive duties of national citizenship enhancing 

rule of law and democratic traditions on the supranational level (Kochenov, 2014, ss. 493-
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497; Kochenov, 2013). A second example of the cosmopolitan tradition is Jürgen Habermas 

who goes even further and argues that the EU’s supranational legal order and citizenship carry 

within them the seeds of a globalised democracy (Habermas, 2010; 2012). Bellamy counters 

that citizenship based on anarchic freedom, in which the citizen is the sole master and basis all 

its interactions and belonging to a community on free will, is untenable. Coercion is a 

necessary requirement for upholding the rights people enjoy in a community and for 

distributing resources – essentially for the development of justice (Bellamy, 2015, ss. 559-

562). Distributing justice and duties that form common mores are central for developing 

sentiments of participation and belonging and these are aspect which EU-citizenship lack. As 

long as citizenship on the EU level fails to develop the thickness of its national counterpart it 

can never become more than an auxiliary. For Bellamy the expansion of Union citizenship is 

a risk to national citizenship, and it is desirable that it remain thin and minimalistic (Bellamy, 

2008 ss. 607-609; 2015 ss. 560-561). 

Republicanism, Liberalism and the Mores of EU-citizenship 
There are two major philosophical traditions that have influenced Western polities. The 

republican tradition – is generally traced back as far as Aristotle and Athenian democracy 

(Scharpf, 2009: s. 174; Pocock, 2010, ss. 33-38). The republican tradition holds political 

action and deliberation to be essential. The formulation of the common good by participation 

in the public sphere and holding those executing policy responsible for executing the common 

good are the founding pillars of a republican polity (Oldfield, 2010, ss. 181-183). The 

legitimacy of the system rests entirely on that the governing powers respond their output to 

the input of the citizens; articulated through democratic participation in debates and elections 

(Scharpf, 2009, ss. 174-175). However, in a modern democracy the Aristotelian ideal of 

citizens ruling and being ruled through direct interaction is hardly possible. The scope of a 

mass democracy is generally seen as far too large, and the classical republican ideal has given 

way to one of deliberative democracy. Moreover, the strict separation between public and 

private that was central in the ancient formulations of republican democracy and citizenship, 

that essentially limited citizenship to a small group of men, has been broken down to give way 

for universal suffrage (Pocock, 2010 s. 50; Scharpf, 2009: 174-175). 

The focus of classical republicanism on being ruled and ruling as a citizen, not only as a 

means of governing but as the aim of public life has shifted. Political participation is no 

longer seen as a positive freedom in and of itself by modern republicans, often called civic 

republicans (Oldfield, 2010, ss. 181-184; Skinner, 1998, ss. 82-83; Pocock, 2010 ss. 48-51). 

Freedom has instead become a negative concept – referring to the absence of domination and 
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traced from the early Roman concept of the free man as opposed to the slave (Skinner, 1998). 

Domination is in turn perceived in two ways either as dominium, that is one or a group of 

individuals having power over others without any chance of them resisting such power, they 

are dependent on the good will of the masters (Skinner, 1998, ss. 38-43; Pettit, 1999, ss. 52-

54, 171). The second aspect of domination is the power exercised by the state over people 

within its territory, be they citizens or denizens, which is termed imperium (Pettit, 1999, s. 

171). It is the imperium of the state which is referred to from here on when freedom as non-

domination or freedom from domination is referred to rather than the intra-citizen aspect of 

dominium.  

Republicans advocate for several different criteria to prevent domination. The first is 

constitutionalisation, that is the supremacy of law, which serves to regulate the power balance 

between institutions and behaviour of the state and its agents (ibid ss. 172-173). Furthermore, 

those laws need to be non-manipulable. Second, is a series of a counter-majoritarian measures 

that distinguish republicanism from populism. Even if the citizens of a republican polity are to 

be very active in the political life it is not from their will that legitimacy stems. The unbridled 

will of the people or their representatives must rather be contained lest they control the state 

and its laws causing domination over significant parts of the populations (ibid, ss. 174-177, 

179-180). Most important is participatory democracy. It is necessary that citizens can hold 

both their representatives and agents of the state accountable. Thus, there have to be several 

different ways for citizens to participate in democratic life, for example petitions, ombudsmen 

and not the least judicial avenues for challenging the actions of the state (ibid ss. 177-180, 

183-185, 192-193). The republican version of democracy gives an important place to electoral 

or representative democracy, although, it is one of several avenues by which the citizens 

exercise influence. Participation and contestation serve to uphold the republican 

understanding of freedom as non-domination, as it assures that no group or institution can, 

unchecked, exercise power over the citizenry (Pettit, 1999, ss. 186, 189-193; Oldfield, 2010, 

ss. 183-184). Consequently, participatory democracy assures that political output from 

representatives and bureaucrats matches political input from the citizens. 

The second tradition, the liberal one, is strongly connected to the concept of rights, traced as 

far back as to the advent of the legal person in the Roman Empire. Rights enshrined in law 

uncover the link between the citizen and the subject who is offered rights and privilege in turn 

for allegiance and obedience. The imperial citizen in Rome is then rather a subject in that he 

cannot make the law through political participation, only derive rights from it (Pocock, 2010, 

ss. 40-45). However, the liberal tradition of citizenship is first articulated clearly in the early 
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modern period in the contract theories of Hobbes and Locke (Skinner, 1998, ss. 5-10, 21, 59-

60). The state is, by formulating and upholding law, supposed to guarantee the legal rights of 

the citizen as an individual and assure that the individual can formulate what he or she finds 

desirable. Much of civic life as a result takes place in the private sphere rather than the public 

and non-interference – that is the elimination of any restrictions on the individual liberty of 

the citizen – is central (Oldfield, 2010, ss. 177-179). However, participation in democratic life 

remains vital, especially for Locke who holds the act of voting is held to be crucial (Tuckness, 

2018). It is through a well-considered choice of representatives that the individual’s political 

interests are pursued.  

Liberalism, to a higher degree than republicanism, consists of several branches and aim to 

address a far wider range of political and philosophical problems ranging from ethics, through 

politics to economics (Gaus, Shane, & Schmidtz, 2018). In this study one strand of the liberal 

tradition, that seems particularly influential in the EU, is examined (Scharpf, 2009, ss. 174-

178). This strand which is partially rooted in continental enlightenment philosophy of 

Immanuel Kant, partially in classic liberal economics tones down participation in a 

majoritarian political process. Decisions are rather to be taken by consensus assuring that each 

individual’s freedom is respected and find expression in legal agreements sanctioned by state 

authority (Scharpf, 2009, 175-178, 182-186; Oldfield, 2010, ss. 177-179). The only 

obligations of the citizen are then to defend the polity and to uphold a necessity of 

infrastructure through paying taxes. Further obligations are incurred through voluntary 

contracts between individuals. Consequently, freedom in this form of liberalism is defined as 

non-interference – actions that constrains the will of the individual is negative – it does not 

matter if that interference is contestable or justified. The citizens should as far as possible be 

able to pursue their individual preferences (Berlin, 2013, ss. 5-7).   

Even when striving for non-interference as an ideal there may arise a need for political 

participation as the rights of the citizen might be threatened by powerful actors. Political 

organisation may then be a practical necessity. The form through which political participation 

is organised is less bound, representative democracy may be an instrument, but consensus-

making or stake-holder democracy are two viable options (Oldfield, 2010, ss. 177-178, Pettit, 

1998, ss. 187-189. Central in the liberal citizenship are five aspects: liberty understood as 

non-interference with the individual, citizenship as a status which grants rights that should be 

upheld, greater emphasis on the private sphere rather than the political. In the political sphere 

emphasis is placed on representation rather than participation and the citizen is not necessarily 

the main unit of political organisation. 
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Modern democracies share traits of both the republican and different branches of the tradition. 

Citizenship is for example generally defined as a series of legal rights and, possibly but less 

frequently, duties enshrined in a constitution or law (Scharpf, 2009, ss. 174-175). Most of the 

citizens’ lives take place in a private rather than a public political sphere, traditionally a trait 

of liberalism. However, citizens are also expected to hold representatives and those governing 

accountable through regular, free and equal elections and many countries have additional 

means of ensuring contestability and allow for intervention into people’s lives for example 

through paying progressive taxes to provide for social services (Scharpf, 2009, ss. 175, 190-

194; Eleftheriadis, 2014, ss. 787-790). Nonetheless, organised interests other than the 

individual citizen may also be represented in the policy making process in order to assure that 

all groups are heard introducing elements of stake-holder democracy (Scharpf, 2009, ss. 176-

178; Pettit, 1999, ss. 193-194).  

Scharpf argues that the EU differs drastically from its constituent national polities in that it is 

an extreme form of liberal polity (Scharpf, 2009, ss. 173, 198-199). The division of powers 

between the institutions. the requirements of qualified majorities or consensus, the common 

reliance on stake-holder consultations rather than democratic processes and the emphasis on 

what he calls negative freedom, but which corresponds to freedom of non-interference, are all 

parts of what he perceives as a liberal democratic ideal (ibid ss.176-178, 182-188). Power 

sharing between the institutions has been adopted by both traditions. Nevertheless, the other 

traits show a strong indication towards liberalism. This gives the EU a disproportionate focus 

on the liberal side what he terms output and input legitimacy, which is through output of law, 

both in the form of acts and case law uphold an ideal of individual rights (ibid ss. 174, 178). 

Republicanism is not only weak on the EU-level it is undermined on the national level by the 

far-reaching review powers of the Court of Justice which forces integration through law on 

the Member States. Rather than the apex of an integrating impulse from a plurality of actors 

and a long-term goal of European integration, Scharpf attributes the concept of EU-citizenship 

to the Court of Justice and perceives it as a disaggregated set of rights complementary to the 

four freedoms (2009, ss. 193-198). Furthermore, the complex institutional balance and 

indirect representation in the system means that there is a failure to respond to the preferences 

of the citizenries of the Member States. Thus, the EU has a strong liberal output and input 

legitimacy but lacks the capacity to respond to the concerns of its citizens (Scharpf, 2009, ss. 

176-177, 173). 
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Whether the Court is one of several actors, or the main actor responsible for shaping EU-

citizenship, it is hard to dispute that is has had significant influence over the development of 

the concept. If Scharpf’s arguments about the general structure of the EU as a multilevel 

policy, where the promotion of liberal negative freedoms undermines republican legitimacy 

on the state level, EU-citizenship ought to show clear liberal ideals (2009, ss. 173, 176, 193, 

200). Freedom as non-intervention and the private sphere ought to be emphasised rather than 

the importance of political participation. Thus, the characteristics of the EU-polity and EU-

law affect how the norms of citizenship are articulated. The topic of the following section 

explores such articulations by operationalising the two traditions. 

The Traditions Operationalised 
Liberals and republicans may share some attributes of the polity such as dispersion of power, 

achieved through a division of institutional mandates (Pettit, 1999, ss. 177-180). Both also see 

law as an important aspect for upholding freedom. However, republicans are generally more 

supportive of citizens’ efforts to modify the empire of law, whereas liberals might leave such 

a task to representatives. Democracy, especially of the representative kind is another concept, 

where there are both agreement and disagreement. Both traditions agree that it is an important 

way of representation, but republicans advocate a plurality of other means of participation for 

the citizen, whereas liberals also emphasise a plurality of actors and consensus-making (Pettit, 

1999, ss. 177-180, 183-185, 192-193; Gaus, Shane, & Schmidtz, 2018). This section aims to 

draw out and stylise such differences further in order to operationalise four analytical 

indicators. The indicators are: legitimacy, participation, rights and liberty and they capture 

major differences in how the two traditions conceive of the citizen. 

Republicans hold that the fundamental role of the citizens in the polity is to preserve their 

freedom from arbitrary exercise of power. Arbitrary power is understood as either being 

beyond the control of rules, procedures and law that are known by everyone in the polity or as 

the lack democratic control over an agent with power to coerce individuals (Pettit, 1999, ss. 

52-54, 171). If the Court combats discretionary power in the EU by advocating for political 

participation and the contestability of decisions taken by institutions or representatives it 

protects freedom as non-domination and acts in a republican manner. Moreover, if restrictions 

of the rights of the individual are allowed, with the provision that they are made according to 

due process and are contestable, it is another sign of republican freedom.  
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Liberals often define freedom as a concept based on non-interference. Liberty is freedom 

from coercion – physical or of the will. Freedom as non-interference means that any exercise 

of power that restrains the individual’s capacity to act is reprehensible (Berlin, 2013, ss. 5-7). 

The scope of actions that coerce and encroach on the liberty of the citizen is far wider than if 

freedom is understood as non-domination. The case of economic redistribution would for 

example qualify as coercion, however it is often accepted by even the most ardent liberals as 

they support a state as means of guaranteeing the security of the individual (Berlin, 2013, ss. 

5-6, Skinner, 1998, ss. 77-84). If the Court acted according to a liberal definition of freedom it 

would take a harsher stance on interference with the rights of the individual, disregarding 

justifications that such restriction may be necessary. 

In the republican polity the preservation of freedom is linked to the exercise of one’s political 

rights by partaking in democratic processes, creating the rules and laws constraining or 

justifying the deployment of power. Thus, the legitimacy of the system is connected to active 

citizenship (Pettit, 1999, ss. 189-190). Citizen’s uphold the system’s legitimacy by 

participating in the political processes, formulating a common good and holding policy-

makers and other agents accountable (Pettit, 1999, ss. 186, 189-193). The Court views 

legitimacy as republican if it emphasises the citizen’s participation as the main source of 

legitimacy for the political system and sees accountability and contestation as central 

concepts. In the tradition of civic republicanism, the citizen is the central actor, albeit 

sometimes through a representative. However, the republican polity emphasises multiple 

ways in which the citizenry can contest arbitrary power (Pettit, 1999, ss. 192-193; Oldfield, 

2010, ss. 183-184). Thus, a republican Court ought to see the citizen as the main participant in 

the political process. There should be several channels to participate in, but for a republican 

Court the citizen is the main participant.  

In the liberal system legitimacy depends on how well the rights are protected by the 

representatives and institutions of the polity. Essentially the citizen can remain quite passive. 

Representative democracy is embraced but is in the most minimalist conception of the 

tradition not a necessity (Oldfield, 2010, s. 179; Gaus, Shane, & Schmidtz, 2018). The liberal 

perspective emphasises that the citizens are able to enjoy the rights and freedoms that they are 

granted in law, citizenship is a status (Oldfield, 2010, ss. 177-179). On the one hand, there is 

in the liberal tradition the focus on consensus, in which the mode of political participation in 

the polity stems from the central place of freedom as non-interference either by the state or 

other individuals. In a mass society consensus-making is facilitated by representation through 

stakeholders and interest groups. The role of the citizen is minor (Scharpf, 2009, ss. 176-178; 
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Pettit, 1999, ss. 193-194). On the other hand, legitimacy in the liberal polity stem from a 

conception of democracy that emphasises representation in an elected assembly. Thus, if the 

Court acts according to liberal principles political participation by the citizen should be 

downplayed. The act of electing representatives to an assembly is the central means of 

participation. Legitimacy stems from upholding and guaranteeing citizenship as a status and a 

plurality of political actors. 

The principle on which the Court intervenes to protect rights of the citizen and what rights are 

prioritised is another analytical indicator as both traditions employ rights to safeguard liberty. 

However, liberalism ought to give rights a more prominent position, whereas they in 

republicanism are rather instrumental aiming to structure and codify means of participation in 

the polity (Oldfield, 2010, ss. 179-182). If economic rights and freedom as non-interference 

play a significant role, the liberal ideal of citizenship is strengthened. Liberal citizenship is not 

political but a set rights, a status, that the citizen enjoys, and which guarantees non-

interference in the private sphere (Oldfield, 2010, s. 179; Scharpf, 2009, ss. 174-175). If a 

republican perspective would be pursued by the Court rights would serve to enhance the 

capacity of the citizen to engage in politics and reduce the risk of power being centred in the 

hands of one group, or institution and exercised arbitrarily.  
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Table 1: Definitions and operational indicators for analysing the ideals underlying EU-citizenship 

 

 Legitimacy Participation Rights Liberty 

Republicanism 
Definition: 

Derived from the citizens participating in 

political processes. Not only by voting but 

by holding institutions and representatives 

accountable. Institutional balance is 

relevant but not essential. 

The citizen should be held by the Court as 

the central object of participation and their 

representatives are just that – 

representatives or vessels of the citizens’ 

wills rather than actors of their own.  

  

Rights themselves are instrumental, 

instead it is political action that is 

paramount for upholding liberty. 

Therefore, political rights are central, 

other rights aid the exercise of 

political rights by the citizen. 

 

Liberty is a negative concept and is based on 

absence of potential for domination or 

arbitrary power – that is discretionary or 

unchecked power of representatives and 

institutions. 

Republicanism 

Operationalised  
indicator: 

Fulfilled if the Court states the connection 

between political action by the citizenry 

and the legitimacy of the system. The 

need for citizens to be able to hold 

institutions accountable 

The court should emphasise the citizens as 

the core of political participation in the 

Union and that citizenship is clearly linked 

to participatory democracy. 

If the Court upholds and motivates 

defence of rights in order to guarantee 

successful participation or in order to 

limit arbitrary exercise of power, it 

acts according to a republican 

definition. 

If the Court makes references to liberty as 

non-domination or acts to check institutions 

especially if they do not use their 

discretionary power. 

Liberalism  
Definition: 

Citizen’s rights are protected through a 

strong institutional balance and enjoyment 

of rights is more important than the actual 

political process. 

Participation stems from a plurality of 

sources and emphasises actions by elected 

representatives, stake-holders, institutions 

and consensus-making rather than the 

citizen. The main political action that the 

citizen takes is to elect representatives to 

an assembly.  

Citizenship is a status conferring 

rights and focus rests on economic 

rights and non-interference in the 

private sphere. 

Liberty is negative but based on non-

interference with the individual especially 

freedom from coercion. 

 

Liberalism 
Operationalised  
indicator: 

If the Court emphasises upholding rights 

in the private rather than public sphere and 

derives political legitimacy from ensuring 

that governance does not infringe on the 

citizen. 

If the citizen is one of several sources of 

participation, or if emphasis is placed on 

representation rather participation. 

If the Court upholds negative 

freedoms and the individual’s right to 

enjoy citizenship free of state 

intervention it follows a liberal ideal 

of citizen’s rights. 

If references to this definition of freedom are 

made. Or if the Court acts to curtail actions 

by states, or institutions that it deems 

interferes with the freedom of the citizen 

even if there is some attempt at justification, 

such as protecting the community. 
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The Method of Analysis 
The analytical framework developed in the previous section is used for a qualitative textual 
analysis of case law. By being based in political science it can hopefully capture aspects that 
are overlooked by a strictly legal perspective. Six judgements are scoured for language that 
corresponds to the indicators above. Relevant passages in the texts are cited, it is motivated 
why the operational indicators are found to apply and whether they point towards a liberal or 
republican conception of citizenship. The investigation strives categorise EU-citizenship as 
either liberal or republican, which makes the analysis systematising and descriptive. What is 
analysed are two intellectual traditions that are not only opposed but also internally contested. 
Both the portrayal of republicanism but especially that of liberalism draws on one strand of 
the tradition which Scharpf portrays as particularly evident in the EU (Scharpf, 2009, ss. 174-
175). Moreover, there is a risk of developing a confirmation bias, it may be expressed in two 
ways. Firstly, in a general way of trying to confirm the presence of liberal or republican 
values even if there are few findings. Secondly, it might blend with a normative bias and 
cause one tradition to be favoured over the other. The risk of confirmation bias is hard to 
counter in a qualitative analysis. In this investigation it is minimised by treating evidence 
equally hard, an analytical framework which is clearly operationalised and transparently 
presenting how and why conclusions are reached. 

The study is not a legal analysis, but an analysis based in political theory using legal sources 
as material. The legal prose is dense, and the source material is technical, and I try to avoid 
becoming embroiled in the legal technicalities of the texts. Rather it is the theoretical passages 
that deal with the role of the citizen in the polity, which might motivate a certain judgement, 
that are the main target of analysis. Nevertheless, some understanding of the factual and legal 
background is necessary. Thus, this study borrows its disposition from most legal analysis 
giving a short review of each case before embarking on the actual analysis of the theoretical 
motivations for the judgements.  

When the text is examined, not only are explicit references to the operationalised indicators 
above analysed. Sometimes an indicator may be expressed implicitly, through the use of 
another word or expression rather than what is found in the table of indicators. As the 
investigation relies on a close reading of the source material and a rather small selection of 
cases it does not develop a more detailed coding scheme where different formulations are 
categorised as pertaining to one of the four categories of indicators. Just as it is motivated why 
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an explicit indicator points to either of the traditions, the finding of an implicit indicator is 
motivated. First, why it is an indicator at all and second why and which tradition its supports. 

There are contextual factors that influence the development EU-citizenship. For example, the 
intra-institutional balance in the EU and the push and pull between EU-institutions and 
Member States, which is the focus of grand theory.  These contextual factors might shape the 
two processes of EU-integration, causing either the day to day supranational integration or the 
greater shifts of a treaty revision. The independent variable is the Court’s ruling and the 
dependent variable is the Court’s view on EU-citizenship. The examples above of changes in 
the institutional balance may influence the Court’s interpretation of the treaties and provide 
alternative explanations for the development of Union citizenship. It is not the main task of 
this essay to the scrutinise contextual factors which motivates the Court, as it aims to describe 
the liberal and republican elements in EU-citizenship. However, these institutional factors are 
given some space in the discussion of the results and are possible avenues for further research. 

Data selection 
The Court of Justice of the European Union in Luxembourg is divided into two parts. The first 
is the General Court which deals with direct violations of EU-law which are often of a 
technical or procedural nature. The second is the Court of Justice which addresses cases that 
are of greater importance for EU-case law and often of greater complexity than those of the 
General Court which in general consists of three to five judges. The cases that the Court of 
Justice addresses often come in the form of preliminary rulings. In a preliminary ruling one or 
more questions regarding the interpretation of EU-law is referred to Luxembourg by a 
national court. The Court of Justice makes an interpretation of EU-law and refers the final 
judgement back to the national court. Half of the cases examined in this study are judgements 
of the General Court and the other half are preliminary rulings to the Court of Justice. Every 
preliminary ruling also generally has an opinion attached to them in which the Advocate 
General motivates why the Court should take a certain legal path. Therefore, they contain a 
greater amount of analysable text per case. It is important to note that the opinions are not 
legally binding, and they might differ from the judgement, however, if the opinion and 
judgement aligns it is likely that the opinion gives greater insight into the reasoning of the 
Court. 

Different operational indicators are more likely to be featured in different parts of the 
legislation and in general the source material can be divided into two general categories. The 
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first category consists of cases such as Delvigne, Ruiz-Zambrano, McCarthy and Rottman – 
they have been central to the development of EU-citizenship and have generated a significant 
debate both among legal scholars and political scientists see for example Lenaerts (2015; 
2016), van den Brink (2012) and Kochenov (2013). These cases concern the rights and what 
the scope and status of EU-citizenship should be. The somewhat wider scope of these cases is 
the motivation for selecting them as although they still concern the rights of the citizenship 
and in particular political rights, they do not share the specificity of the second group. Neither 
do they share the focus on the ECI, which is likely to engender republican indicators. Instead 
they highlight aspects where there ought to be greater contestation between the two different 
traditions such as voting rights and the fundamental nature of citizenship itself. 

Because the first category of cases uncovers aspects of EU-citizenship, electoral rights, the 
substance of EU-citizenship and fundamental rights, they are also likely to contain 
explanations of how the concept is interpreted and why, which is another reason to select 
these cases. The novel character of these cases has spawned a host of successor cases that are 
not analysed in their entirety but might form an important background or give some additional 
perspectives. The first three cases are all preliminary rulings and dealt with by the Court of 
Justice and there are opinions of the Advocate-Generals in addition to the judgements. 
Opinions are less formal and leave further space for explaining the foundations or motivations 
behind the arguments brought to Court, which makes them suitable for analysis. The 
Zambrano case in particular has a stronger focus on rights that concern the private sphere 
rather than the political. It may at first seem as an odd candidate for selection. However, it is 
also in such a case where the liberal emphasis of non-intervention might come to the fore. 
Consequently, the Zambrano case ought to be the most likely case to find support for the 
liberal tradition. 

The second type of case consists of a body of cases concerning the European Citizen’s 
Initiative (ECI). The ECI was at its introduction hailed as an instrument of direct democracy 
but has failed to live up to its expectations as the actions taken by the Commission in response 
to the initiatives have been perceived as underwhelming. However, the Court has tackled the 
legal issues surrounding the ECI’s since 2011 when it was passed into law. The output of the 
Commission is difficult for the Court to question as the former has a near monopoly on 
legislative initiative, yet the registration of initiatives, that is the clearance check by the 
Commission which confirms that the initiative has legal basis and is valid, has been 
challenged by the Court.  
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The ECI cases, of which there are eight, are in a legal sense more procedural regarding the 
participation of the citizenry in the legislative process of the EU through the ECI. Moreover, 
these cases have received less attention than the controversy surrounding the Zambrano case 
for example and may lead to new insight especially when combined with more well-known 
case law a fuller picture of the Court’s actions in the field of citizenship law may emerge. 
Five of the eight ECI cases are rulings of the General Court and lack an opinion, two are 
appeals of cases to the Court of Justice and have an opinion attached.  In the three cases 
analysed, which are all cases in the General Court, a line of reasoning is developed on the 
links between the ECI and citizenship. The selection of two bodies of cases, one in which it is 
judged more likely that the liberal mores are found and one which shows a higher likelihood 
of republican characteristics serve to guard against a selection bias. It is not a perfect method, 
however, that is a weakness of a qualitative textual analysis, the selection is not randomised 
which makes it impossible to completely exclude confirmation bias. The strategic selection of 
data has implications for the generalisability of the results. The size of the sample makes 
generalisability more difficult as there are many cases that are excluded. However, within the 
sample a detailed picture should emerge which can used to draw conclusion regarding the 
relation between republicanism and liberalism in EU-citizenship. 

An analysis that explores this section of EU-case law on citizenship as a predominately liberal 
or republican construct has not been made and brings a novel perspective. Scharpf’s analysis 
of the EU’s political structure from a liberal and republican perspective dismisses the doctrine 
of citizenship as auxiliary to the greater political system and focuses on the macro-level 
instead, focusing on substantial EU-law and cases relating to the four freedoms (Scharpf, 
2009). The cases he takes as examples of the Court’s liberal bias are also from the field of 
substantial law and not citizenship law. The effects on substantial law has far reaching effects 
for the European citizens but does not concern their rights per se, rather it concerns the rights 
of workers and students which often overlap with, but does not entail citizenship of the Union 
(Maas, 2014, ss. 798-803). Scholars that have focused on the three cases often raise them in 
junction with discussions of fundamental rights and how they are applied in the EU and the 
connection between them and the EU’s citizenship or they present a normative argument 
(Kochenov, 2013; Brink, 2012). The selection of cases presented in the analysis aim to extend 
the analysis of Scharpf to a different field which he only mentions in passing, the study is then 
placed in a relatively empty niche. 
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Results 

The Rottman, Zambrano and Delvigne Cases 
The cases below give a more eclectic impression. What they have in common is that they 
develop citizenship of the Union as a concept. They expand the scope or elaborate on the 
nature and application of EU-citizenship. They might show greater indication of liberal 
criteria as they concern parts of the concept that are not connected to an instrument with 
republican overtones. Instead they concern themes such as the fundamental status of EU-
citizenship, representative democracy and rights in the economic and private sphere. The 
cases are presented in chronological order beginning with the Rottman case. 

The Rottman Case 
Rottman was an Austrian citizen born and residing in Graz who in 1995 was questioned in the 
local court as he was suspected for committing serious fraud in the practice of his profession, 
the same year he moved to Munich. In 1997 a national arrest warrant for Rottman was issued 
by the court in Graz (Judgement of the Court, Case C-135/08, Rottman, paragraphs 22-28). In 
February 1998 Rottman applied for German citizenship, not mentioning that he was the main 
subject of a criminal investigation in Austria, roughly a year after his application he was 
naturalised. Rottman lost his Austrian citizenship as dual-nationality is not allowed under 
Austrian law. However, in August 1999 Austrian authorities informed municipal authorities in 
Munich that Rottman was wanted because of criminal charges against him which, after 
hearing Rottman’s case, led to German authorities to withdraw his citizenship due to 
fraudulent acquisition. (ibid). 

Rottman appealed as the decision would render him stateless and make him lose his EU-
citizenship as well. This led the ´regional court of Bayern to refer two questions to the Court 
of Justice. Firstly, does the decision to withdraw Rottman’s nationality come into conflict 
with EU-law as it leads him to become stateless as he will not regain his Austrian nationality, 
thereby losing the status of a Union citizen (ibid paragraph 35)? Secondly, if there is a conflict 
between the decision to revoke Rottman’s naturalisation and the rights conferred upon the 
citizen by EU-law, is it up to Germany or to Austria to annul the decision to revoke Rottman’s 
German citizenship, or modify national law so that he can regain his Austrian citizenship 
(ibid)? 
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The Judgement of the Court 

The Court began by examining the first and part of the second question referred to it, which 
concerned whether it was against EU-law to revoke a national citizenship, effectively 
rendering the person stateless. The Court made clear that the decision to the revoke nationality 
acquired through naturalisation was the competence of the Member States (ibid paragraphs 
36, 38, 41-42. Nonetheless, the situation falls within the scope of Union law as the act of 
revoking citizenship acquired by naturalisation, the acquisition of which in this particular case 
required the individual to forsake his previous citizenship, would also lead to deprivation of 
his rights as an EU-citizen (ibid). 

EU-citizenship, as stated many times by the Court but perhaps most notably in the Grzelczyk 
case is supposed to the fundamental status of Union citizens even so the right of a state to 
revoke the nationality of those who have acquired it by fraud for example is a principle stated 
in international law (ibid paragraph 43, 48). The EU subscribe to those principles and as 
Rottman failed to mention the fact that he was wanted by the Austrian authorities when he 
applied for his German citizenship it is clear that he acquired German nationality by 
deception. Consequently, albeit it constitutes a significant violation of EU-citizenship rights 
the Court accepted revocation of Rottman’s German nationality as acceptable (ibid 48-59). 
Important aspects of the Court’s reasoning were the following:  

“That conclusion is, moreover, in keeping with the general principle of 
international law that no one is arbitrarily to be deprived of his nationality, that 
principle being reproduced in Article 15(2) of the Universal Declaration of 
Human Rights and in Article 4(c) of the European Convention on nationality. 
When a State deprives a person of his nationality because of his acts of deception, 
legally established, that deprivation cannot be considered to be an arbitrary act.” 
(Judgement of the Court, Case C-135/08, Rottman, paragraphs 52-53) 

Not only is doctrine established in international law to which the EU’s constituent states and 
itself were signatories but the arbitrariness of the decision to revoke the nationality of the 
person in question is a question which needs to be determined in order for that law to be 
fulfilled. Therefore, what is established here is a principle by which the polity can defend the 
common good, by not only restricting but stripping an individual of the rights of the citizen. 
Conceiving of freedom as non-domination generally allows for more restrictions and 
intervention to the liberty of the individual, one could claim that the Court by upholding this 
right points to a republican conception of liberty. However, as there is a concern for a crime in 
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this case and also grave one that is joining the polity on fraudulent grounds it is probable that 
both liberals and republicans would advocate for the state’s right to decide the members of the 
polity. Liberty as a criterion does not give any directions as to whether the Court in the 
Rottman case takes a liberal or republican perspective on citizenship. 

Rights prove similarly difficult to discern from the judgement as it concerns the loss of 
citizenship in its entirety. The judgement text provides sparse references, but the opinion of 
the Advocate General contains some elucidating passages. The opinion is written by Advocate 
General Poiares Maduro and it follows the judgement closely, giving greater probability to the 
reasoning of the judgement reflecting that of the chamber. In paragraph 23 he explains out the 
foundations of Union citizenship, its connection with its national sibling and the implications 
of a supranational citizenship: 

”European citizenship is more than a body of rights which, in themselves, could 
be granted even to those who do not possess it. It presupposes the existence of a 
political relationship between European citizens, although it is not a relationship 
of belonging to a people. On the contrary, that political relationship unites the 
peoples of Europe. It is based on their mutual commitment to open their respective 
bodies politic to other European citizens and to construct a new form of civic and 
political allegiance on a European scale. It does not require the existence of a 
people, but is founded on the existence of a European political area from which 
rights and duties emerge.” (Opinion of the Advocate General Case C-135/08, 
Rottman, paragraph 23) 

The essence that Poiares Maduro imbues the concept of citizenship with is distinctively 
political; citizenship gives rise to a political area of rights and duties, the economic rights of 
the private sphere that figure in the Zambrano case. Instead it is the political relationship 
between European citizens that is emphasised. In the vision political action by the citizens or 
the demoi of Europe ought to be central especially in such an enterprise as opening bodies 
politic to one another. The Advocate General seems to point to a Europe that relies on a high 
degree of citizen participation in the both political and integration process which points to a 
rather republican perspective. However, the rights that this political area gives rise to are not 
defined and can of course be both liberal and republican. The fact that the Advocate General 
connects rights and duties might be a pointer that it is at least conceived in both political and 
private terms and not the latter which also, albeit with a degree of uncertainty. Thus, there are 
some indications of Poiares Maduro in his opinion depicts citizenship as republican. 
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However, that does not carry the same weight as the judgement doing so. Nevertheless, there 
are further indications:  

”Access to European citizenship is gained through nationality of a Member 
State, which is regulated by national law, but, like any form of citizenship, it 
forms the basis of a new political area from which rights and duties emerge, 
which are laid down by Community law and do not depend on the State. This, in 
turn, legitimises the autonomy and authority of the Community legal order. That 
is why, although it is true that nationality of a Member State is a precondition 
for access to Union citizenship, it is equally true that the body of rights and 
obligations associated with the latter cannot be limited in an unjustified manner 
by the former.” (Opinion of the Advocate General Case C-135/08, Rottman, 
paragraph 23) 

The political area and the rights and duties which arise from it are then not only the arena and 
basis for participation but central for the legitimisation for the legal order itself. Such 
legitimacy at first glance seems republican, dependent on continuous political participation 
by the citizenry. The action which legitimises the legal order of the union is the creation of the 
political area. It is likely, from the previous statements made by the such an area is thought to 
entail continued participation it might be that it is not of continuous nature. Rather there could 
be a founding by the citizens, who then leave most of the day to day political life to 
representatives and executives, participating only to reelect or renew the legitimacy of the 
Union. That would rather imply a liberal legitimacy, participation and citizenship. 

The Rottman case points to both republican and liberal ideals being articulated in what almost 
qualifies as a founding myth of EU-citizenship. Signs point in both directions, towards a 
republican citizenship based on political rights and recurring participation that in turn gives 
the legal structure legitimacy and towards a liberal system where the citizens are the founders 
of the system but whose participation might be limited to electing representatives in the 
system. In conclusion EU-citizenship, even in the same case may show attributes of both 
democratic traditions. 

The Zambrano Case 
One of the most famous cases in the EU’s recent legal history, the Zambrano Case concerned 
the Colombian couple Ruiz-Zambrano who had fled Colombia due to the civil war in the 
country. In 2000 Mr. Ruiz-Zambrano applied for asylum as he had a visa and his wife applied 
for refugee status for her and their child. Both cited the worsening security situation in 
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Colombia as reasons for their application and inability to return there (Opinion of the 
Advocate General, Case C-34-09, Zambrano paragraphs 18-21). However, both applications 
where rejected, although, with a clause stating that their return to Colombia was impossible 
for the time being. The family was placed in a limbo where they were allowed to reside in 
Belgium but not work or receive unemployment benefit. Nevertheless, in 2001 Mr. Ruiz-
Zambrano was hired by a local company and in 2003 the couple had a second child who by 
being born on Belgian territory received citizenship (ibid paragraphs 19-25).  

Colombian law does not automatically grant citizenship to children born to Colombian 
parents outside of the country unless special steps are taken to do so. In this case parents did 
not initiate such a procedure. In 2004 Mr. and Mrs. Ruiz-Zambrano attempted to apply for 
asylum in Belgium based on their status as parents of a Belgian national. Their application 
was refused again, now on the grounds that they had not applied for Colombian nationality for 
their child (ibid paragraphs 25-27). A third child was born into the family in 2005; she also 
received Belgian citizenship through ius solii. Again, the parents did not take steps for the 
child to receive Colombian nationality, instead they lodged an application for naturalisation 
with the Belgian authorities. Mr. and Mrs. Ruiz-Zambrano were granted residence permits in 
Belgium for the duration that it took to review the decision (ibid). 

However, in 2005 Mr. Ruiz-Zambrano’s employment contract was suspended temporarily and 
he applied for social support from the Belgian state, which was rejected as he did not have a 
work permit. Mr. Ruiz-Zambrano appealed the decision but withdrew the appeal when the 
suspension of his contract was lifted (ibid paragraphs 27-29). Belgian authorities launched an 
investigation into Mr. Ruiz-Zambrano’s employment and whether he had the correct permits 
to work in Belgium. The investigation found that Ruiz-Zambrano had worked for several 
years without the correct documentation and ordered the employer to dismiss him (ibid).  

Once more unemployed Mr. Ruiz-Zambrano applied for unemployment benefits a second 
time. However, still finding that he lacked the correct documentation his application was 
rejected. Furthermore, in 2007 both the last application of the couple to receive permanent 
residence in Belgium and the review of the first such decision was rejected (Judgement of the 
Court, Case C-34/09, Zambrano, paragraphs 28-30). Mr Zambrano applied for annulment of 
the decision reached by the review of his first application as he argued that the claims to 
creating an artificial situation were false as he had taken no action for his children to acquire 
Belgian citizenship. Moreover, he claimed that he enjoyed the rights to reside and work in 
Belgium by extension of his children’s status as citizens of the Union (ibid, paragraphs: 31-
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34). Thus, the Belgian authorities would have erred all along by refusing to grant him a work 
permit. The Belgian court referred three questions to the Court of Justice. Firstly, whether 
EU-law actually applied in this case, as the rights of an EU-citizen to work or reside in a 
Member State generally required a cross border connection. Secondly, does the right of 
residence in the Union stemming from EU-citizenship held by a minor who is dependent on a 
parent who is a third country national, that is a person from a country outside of the EU, 
extend to the parent even in a fully internal situation? Finally, in the same situation does the 
right to work in a Member State extend to the guardian who is a third country national (ibid, 
paragraph 35)? 

The Judgement of the Court 

The Court began tackling the questions by establishing that Directive 2004/38 – which 
concerns the right to move to and work in another Member State – does not apply in this case 
as there is no cross-border connection. However, the status of two of the Zambrano couple’s 
three children, Diego and Jessica as Belgian nationals and Union citizens are then brought to 
the fore (ibid, paragraphs 39-40). Moreover, the judgement emphasises that Union citizenship 
is to be the fundamental status of EU-citizens. Thus, a Member state cannot take measures 
that deprive EU-citizens of the enjoyment of the substance of their rights (ibid, paragraphs 41-
45).  

In the Zambrano case the rights referred to are economic rather than political. It is rights that 
are in themselves of a liberal nature as they concern the freedom of the citizen to, in the 
private sphere, reside and work where he or she wishes and protect them from intervention by 
Member States. That the protection of the citizens’ rights focuses on the intervention of the 
state and precludes it from denying the citizen enjoyment of the substance of those rights 
point to that the issue at hand is intervention per se rather than how the intervention is 
conducted. This is made very clear in the outcome of the case which granted Mr and Mrs Ruiz 
Zambrano residence in order to assure that their children could enjoy their EU-citizenship:  

“In those circumstances, Article 20 TFEU precludes national measures which 
have the effect of depriving citizens of the Union of the genuine enjoyment of the 
substance of the rights conferred by virtue of their status as citizens of the Union 
(see, to that effect, Rottmann, paragraph 42). 

A refusal to grant a right of residence to a third country national with dependent 
minor children in the Member State where those children are nationals and reside, 
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and also a refusal to grant such a person a work permit, has such an effect.” 
(Judgement of the Court, Case C-34/09, Ruiz Zambrano, paragraphs 42-43) 

Not only are the rights protected inherently liberal but there is an emphasis on liberty as non-
intervention rather than non-domination. By establishing a substance of rights that need to be 
protected the from measures taken by the Member States the Court establishes a definition of 
freedom that is based on non-intervention as any measure that denies the enjoyment of the 
substance of rights is disproportionate. However, the formulation “genuine enjoyment of the 
substance of the rights” indicates that the entire scope of the EU-citizenship is what is at 
stake, not only the economic rights. That point is further elucidated in Advocate General 
Eleanor Sharpston’s opinion for the case. The opinion is a complex text and some of the 
arguments made by Sharpston are of a somewhat radical nature, especially if viewed in the 
light of later cases. The conclusions match those of the Court but to a higher degree than in 
previous cases it is important to err on the side of side of caution when interpreting this source 
material as the outcome of the Zambrano case was disputed in its successor cases. 

Political rights are given little attention in the opinion as well. The Advocate General states 
that the political rights of the EU-citizen are, specifically the right to petition the European 
Ombudsman, exercised without regard for the cross-border connection that has so affected 
what she describes as the core values of EU-citizenship, the right to move and reside freely in 
the territory of the Union (Opinion of the Advocate General, Case C-34/09, Zambrano, 
paragraphs 68-72, 77-80). Sharpston then turns her attention to the fundamental rights of the 
Union arguing against the necessity for a cross border connection and that the case is within 
the scope of EU law. Here she points to the consequence that the intervention of the Belgian 
authorities has on Ruiz Zambrano’s children and its proportionality (ibid, paragraphs 83-84, 
86-89). The opinion states that:  

“If Mr Ruiz Zambrano cannot enjoy a derivative right of residence in Belgium 
(the issue on which his entitlement to unemployment benefit turns) then, sooner 
or later, he will have to leave the Member State of which his children hold the 
nationality. Given their age (and provided, of course that any departure was not 
so far delayed that the children had reached the age of majority), his children 
will have to leave with him. (75) They will be unable to exercise their right to 
move and reside within the territory of the European Union.”  (Opinion of the 
Advocate General, Case C-34/09, Ruiz Zambrano, paragraph 99) 
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Sharpston makes clear that liberty, at least for the Union citizen, is liberal and dependent on 
non-intervention and that the rights of the citizen are mainly in the private sphere. From the 
two concepts rights and liberty, that in this case both are liberal and referring to the private 
life of the individual – to work, move and live wherever he or she wishes – a liberal definition 
of legitimacy can also be derived. The legitimacy of the Union stems from the upholding of 
the rights of the citizen. The establishment of the substance of rights doctrine in the Zambrano 
case creates the means for enforcing such a definition of legitimacy. It follows from making 
the rights of the citizen free-standing from the economic freedoms and the inherent 
requirement of that field: the existence of a cross border connection. However, legitimacy is 
never articulated in the text, nor is it implied in the same way as in the ECI-cases analysed 
below. Thus, the signs are weak in the legally binding text. However, the Advocate General 
makes a several interesting statements connecting EU-citizenship, fundamental rights and 
legitimacy. 

“In the long run, only seamless protection of fundamental rights under EU law in 
all areas of exclusive or shared EU competence matches the concept of EU 
citizenship.” (Opinion of the Advocate General, Case C-34/09, Ruiz Zambrano, 
paragraph 170) 

The enhanced protection of fundamental rights is to be based on where the EU has 
competence to act rather than in the application of treaty norms or secondary legislation. 
Consequently, and so she states herself, for the fundamental rights to match a full EU-
citizenship doctrine requires an in Europe unprecedented bout of federalisation. Sharpston 
states the unviability of such an approach. Nevertheless, a few paragraphs earlier she states:  

“That Treaty guarantee ought not to be made conditional upon the actual 
exercise of legislative competence. In a European Union founded on 
fundamental rights and the rule of law, protection should not depend on the 
legislative initiative of the institutions and the political process. Such contingent 
protection of rights is the antithesis of the way in which contemporary 
democracies legitimise the authority of the State.”  (Opinion of the Advocate 
General, Case C-34/09, Ruiz Zambrano, paragraph 165) 

The quote is remarkable not only for its bold federalism but also because the role it ascribes to 
the Court by placing citizenship law solely under judicial review, rather than input by the 
political actors. Sharpston it seems like advocates the liberal Court, which expands its 
competence and is checked only by itself, that Scharpf portrays (Scharpf, 2009, ss. 191-196). 
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Here legitimacy actually becomes overt instead of something derived from the presence of 
other criteria – it is the Court which by its expanded powers ensure that the citizen’s rights are 
respected, and the political process is subordinate pointing to a liberal definition of both 
legitimacy and participation seeing that legitimacy stems from not only the citizen but an 
institutional balance in which the Court guard citizenship rights. However, the scenario 
described remain the musings of Advocate General Sharpston and are not included in the 
judgement. 

The scope of the new substance of rights doctrine Brink calls it is not made entirely clear in 
the judgement text (Brink, 2012, s. 273). However, it was elaborated on in the Dereci and 
McCarthy cases which had far reaching implications for the doctrine. The McCarthy case 
seemingly reinstates the requirement of a cross border connection to activate the citizen’s 
rights under EU-law, while at the same time restating the substance of rights doctrine from the 
Zambrano case. The Dereci case further raised the bar for applying the substance of rights 
doctrine by limiting it to citizens being deported from the territory of the Union (Brink, 2012, 

ss. 279-282).  

Thus, the non-intervention definition of liberty found in the Zambrano case was almost 
completely undermined. The case of deportations was raised from an example to the only 
circumstance under which the doctrine could be applied. The liberal definition of rights and 
liberty that was the hallmark of the Zambrano case is then reversed in subsequent case law 
and the sweeping scope of both EU-citizenship and fundamental rights envision in 
Sharpston’s opinion became fragmented. Furthermore, the joined cases Rendón Marin and CS 
clarified that for substance of rights to be threatened, there need to exist a threat of deportation 
and a purely internal situation. Consequently, the substance of rights doctrine was limited to 
minors with parents or guardians from a third country who risked deportation and was limited 
to residence and free movement rights. The differences between the test for a cross-border 
connection and for denial of the substance of rights were then minimised (Neuvonen, 2017, ss. 

1209-1210). 

In conclusion, the Zambrano case presents mixed blessings. On the one hand a free-standing 
doctrine of non-intervention as regards citizenship is introduced that could possibly have 
harmonised the political and economic rights of EU-citizenship. This doctrine shows 
indications of a liberal definition of rights and liberty. A liberal understanding of legitimacy 

can also be derived from the arguments of the Advocate General when she examines the 
applicability of fundamental rights to the situation. On the other hand, the Court rapidly back 
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paddles in the cases of McCarthy, Dereci, Rendon-Marin and CS. Thus, effectively 
circumscribing the possible application of the substance of rights doctrine to the political 
rights of the citizenship, limiting it to extreme cases where the deprivation of rights entails an 
extremely coercive intervention such as the forced departure of an EU-citizen from the 
territory of the Union.    

The Delvigne Case 
Thierry Delvigne was a French national who after committing murder was sentenced to 12 
years of prison in 1988 and subsequently was removed indefinitely from the electoral rolls 
according to the French criminal code. In 1994 the criminal code was reformed instituting an 
upper limit of ten years for depriving a citizen of voting rights. However, due to provisions of 
the electoral code and the Law of December 1992 the conditions of the 1988 criminal 
continued to apply in Delvigne’s case as his judgement had been delivered under the old law. 
The consequences were that Delvigne remained stripped of his voting rights (Judgement of 
the Court, Case C-650/13, paragraphs 14-17). 

In 2012 Delvigne, when removed from the electoral roll in his home municipality, took the 
case to court and argued that France discriminated him on the basis of his rights under the 
Charter of Fundamental Rights of the EU, as a national of another Member State, residing in 
the same municipality would be allowed to vote in those municipal elections (ibid paragraphs 
18-20). He also held that under that according to the charter the newer, more lenient version 
of the criminal code should be applied to his case. Two questions were referred to the EU 
court. Firstly, whether the Charter gave Delvigne the right to have the more lenient natinal 
law applied to his case. Secondly, whether the rights of the Charter allowed him to stand and 
vote in elections to the EP (ibid paragraph, 20). The case was of great interest for both the 
institutions and the Member States as it concerned the scope of EU-citizenship and 
fundamental rights with regards to national law (Lenaerts, EU-citizenship and democracy, 
2016, ss. 164-165). Traditionally there would have to exist a cross border connection, that is 
Delvigne would have had to cross a national border and reside in another Member State or 
there would have to be a clear connection between national and EU-law. The Court argued 
that as the stripping of voting rights, because it included the right of all citizens to vote in the 
European Parliament elections stipulated in the European Parliament Electoral Act of 1976, 
concerned the implementation of Union law and granted the Court jurisdiction (ibid 
paragraphs, 28-34, 40-43).  
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The Judgement of the Court 

Delvigne’s plea concerned the right to vote in municipal elections and EP elections. However, 
the Court found that the provision of the Charter did not apply to Delvigne as he was residing 
in his home state. Thus, only right to vote in the European Parliament was relevant (ibid). 
Here the Court found that there was indeed a right that was being violated by banning 
Delvigne from voting:    

“As regards Article 39(2) of the Charter, it is apparent from the considerations in 
paragraph 41 of the present judgment that this constitutes the expression in the 
Charter of the right of Union citizens to vote in elections to the European 
Parliament in accordance with Article 14(3) TEU and Article 1(3) of the 1976 
Act. 

It is clear that the deprivation of the right to vote to which Mr Delvigne is subject 
under the provisions of national legislation at issue in the main proceedings 
represents a limitation of the exercise of the right guaranteed in Article 39(2) of 
the Charter.” (Case 650/13, Delvigne, paragraphs 44-45) 

However, the exact nature of this right is not explored by the Court. It is clear that the right to 
vote is political, but whether it is linked to republican or liberal democratic traditions is not 
clear in the text of the judgement. However, in his opinion Advocate General Cruz-Villalón 
explores the theoretical foundation of the judgement. The opinion is not a legally binding 
document but a proposal for how the Court should reason. It might be that the opinion and the 
judgement differ in their conclusions. In the Delvigne case Cruz-Villalón finds that the Court 
does not have jurisdiction with regards to the second plea; that is Delvigne’s request that the 
more lenient criminal code be applied to him. However, in the first plea, which is of greater 
interest in this investigation, the conclusions are the same (Opinion of the Advocate General, 
Case 650/13, Delvigne, paragraphs 88, 125). Therefore, it seems likely that the Court accepts 
the line of reasoning presented by the Advocate General. Concerning the nature of the right 
Cruz-Villalón states: 

“The gradual increase in the powers of the European Parliament and the growing 
similarity of its institutional and political position to that of the national 
parliaments in the legal systems of the Member States have merely made it ever 
more essential for its election procedure to reflect its status as a body representing 
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the will of the citizens ‘of the Union’.” (Opinion of the Advocate General in Case 
650/13, Delvigne, paragraph 99) 

“With that new status of a chamber directly representative of the citizens of the 
Union, it is clear that the European Parliament can hardly be the mere aggregation 
of members elected in accordance with national electoral procedures that might 
be completely different in their approaches and basic premisses. Unity in the 
representation of citizens requires the adoption of a uniform electoral procedure 
or, at least, a procedure founded on common principles. To my mind, that is the 
meaning of Article 223(1) TFEU.” (Opinion of the Advocate General in Case  
650/13, Delvigne, paragraph 101) 

The Advocate General point to the increasing strength of the Parliament, now an institution on 
par with the Council and Commission in the legislative process, as a requirement for a 
uniformly applied right to vote. The EP is representing the citizens of the Union – a European 
demos rather than national demoi and to do so properly common principles for election of 
representatives are required. Consequently, even if it remains implied the right to vote is 
important for the Union’s legitimacy. Voting as a means to legitimise a representative 
democracy exists in both the liberal and the republican traditions. However, the way in which 
participation is connected to representation, or legitimising representation indicates that this 
is a different form of participation than that found in the ECI cases (see the next chapter). Rather 
than the republican form where participation serves to hold representatives and bureaucrats to 
account the form found in Delvigne serves to legitimise representatives. The legitimisation of 
representatives by voting who then are the principal political actors indicates a more liberal 
stance to participation. Thus, the right to vote in the European parliament election shows some 
liberal traits as it aims to uphold the legitimacy of the system by assuring a transparent and 
uniform election of representatives. However, there are further passages in the opinion that are 
of interest: 

“Attention must, therefore, be turned to Article 39(2) of the Charter, that is to say, 
to the exercise of the right to vote, sensu stricto, for the question of fundamental 
rights raised in the case of Mr Delvigne is not, properly speaking, whether, in the 
same circumstances as him, nationals of other Member States may participate in 
elections to the European Parliament, either in France or in other Member States. 
The question is whether, as a citizen of the Union, the national legislation applied 
to Mr Delvigne is compatible with a fundamental right granted in the Charter to 



32 
 

all European citizens even when they exercise that right in their Member State of 
nationality.” (Opinion of the Advocate General in Case 650/13, Delvigne, 
paragraph 110) 

Cruz-Villalón states something quite remarkable in the above paragraph; he widens the 
perspective from addressing participation to addressing the liberty of the citizen. The question 
at-hand becomes one of when intervention that curtails the rights and the liberties of the citizen 
is allowed. The Delvigne case becomes a conflict between freedom as non-intervention and 
freedom as non-domination. Paragraph 45 of the judgement makes clear that Delvigne’s rights 
are indeed circumscribed when he is not allowed to vote. However, it is also made clear in the 
following paragraphs of the judgement that certain limitations on the fundamental rights that 
the Charter grants the Union citizen are acceptable if:  “…the limitations are provided for by 
law, respect the essence of those rights and freedoms and, subject to the principle of 
proportionality, are necessary and genuinely meet objectives of general interest recognised by 
the European Union or the need to protect the rights and freedoms of others…” (Case 650/13, 
Delvigne, paragraph 46) 

That intervention being acceptable is an idea that lends itself to republican thought. However, 
there needs to be criteria that make such an intervention non-arbitrary. The criteria in the case 
above all aim to assure that non-arbitrariness. Firstly, by requiring that the limitation is stated 
in law, the individual subject to it can seek to review the decision in court as Delvigne did. 
Secondly, by assuring that it respects the essence of the rights the limitation cannot be arbitrary 
and too intrusive on the rights regime. Thirdly, proportionality also serves as a safe-guard 
against the limitation becoming too far-reaching. The final criterion assures that the principle 
does not serve the interest of one group in society but protects the body politic in general. These 
criteria are all republican in their nature, striving to place clear restrictions on the scope of and 
establish ways of holding to account those applying the limitation. The definition of liberty 

that in this case flows from the Charter is then rather one that refers to freedom as non-
domination than freedom as non-intervention and an indicator of the republican tradition. 
Restricting the freedom of a criminal is, as pointed out in the analysis of the Rottman case, not 
necessarily something that a liberal would be opposed to. However, the significant difference 
between the Delvigne and Rottman cases is that in the former the criminal in question has 
already served his punishment. Therefore, the likelihood a that liberty is republican is 
somewhat higher, but a liberal understanding, although, a different one from the one used in 
this analysis cannot be completely excluded. 
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In its examination of the criteria the Court found that the French electoral and criminal codes 
fulfil all of the requirement that the Charter stipulates.  Consequently, Delvigne’s plea was 
rejected, but his case indicates a certain syncretism of liberal and republican traditions. 
Participation is tied to representation rather than accountability which points to the voting 
right being liberal and tying it to liberal values of legitimacy through representation rather 
than participation. However, the definition of liberty is that of liberty as non-domination 
rather than non-intervention. The Delvigne case casts further doubts on the depiction of the 
Court of Justice as single-mindedly liberal.  

The European Citizen’s Initiative Cases 
The following cases form a trilogy in which the Court gradually expands its judgements on 
the ECI as an instrument and its relationship to EU citizenship as well as the role of the latter 
in the Union. Therefore, the cases are presented chronologically as it best portrays the 
development of case law.  

The Anagnostakis Case 
The first of a trilogy of cases developing the scope of the ECI, the Anagnostakis case, built on 
previous case law regarding obligations for an EU-institution to state reasons for taking a 
decision affecting legal persons. Those affected should be able to understand why a decision 
is taken and if it is considered to be incorrect challenge it. The case in question concerns an 
ECI petitioning the Commission to take legislative action that would allow Greece not to 
service abhorrent debt. This was motivated by the dramatic effects of the Greek public debt 
on the state, which Anagnostakis claimed threatened its existence as both a political and 
financial body (Judgement of the Court, Case T-450/12, Anagnostakis, paragraphs 3-4, 14). 

The Commission refused to register the initiative on the grounds that it was manifestly outside 
its competences to take action in the field, as none of the legal bases suggested were suitable 
for the purpose of the initiative. The Commission’s decision was challenged by the organisers 
of the ECI on the grounds that it refused to state reasons for its decision and urged the Court 
to annul the decision and order the Commission to register the ECI (ibid). 
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The Judgement of the Court 

The second part of the applicants claim – that the Court order that the initiative would be 
registered was found to be beyond the scope of judicial review and promptly rejected. 
However, the first part of the claim was examined in greater detail. The reasons for this were 
explained as:    

“It should be observed in this connection that, in this case, the refusal to register 
the proposed ECI is an action that may impinge upon the very effectiveness of the 
right of Union citizens to submit a citizens’ initiative that is enshrined in the first 
paragraph of Article 24 TFEU. Consequently, such a decision must clearly 
disclose the grounds justifying the refusal. 

Indeed, a citizen who has submitted a proposed citizens’ initiative must be put in 
a position to be able to understand the reasons for which the initiative was not 
registered by the Commission. It is incumbent on the Commission, when it 
receives a proposal for a citizens’ initiative, to appraise it and also to give reasons 
for any refusal to register it, given the effect of such a refusal on the effective 
exercise of the right enshrined in the Treaty. That follows from the very nature of 
this right which, as is pointed out in recital 1 of the preamble to Regulation 
No 211/2011, is intended to reinforce citizenship of the Union and enhance the 
democratic functioning of the Union through the participation of citizens in the 
democratic life of the Union…” (Case T-450/12, Anagnostakis, paragraphs 25-
26) 

Based on previous case law regarding petitions and decision the Court formulates a principle 
for the ECI which it not only connects to the obligation to state reasons as a form of good 
governance and enabling judicial review. The latter is itself is an important way to address 
domination or interference by state and its agents over the citizens – but it is also widely 
accepted by both liberals and republicans. It is that the obligation to state reasons is connected 
to the right of the citizen to participate in democratic life of the Union that point in a 
republican direction. The rights of the citizen flowing from Regulation 211/2011 and referred 
to by the Court are decidedly political as they serve to encourage participation by the citizen. 
Moreover, that the citizens participate is seen as important for the democratic functioning of 
the Union echoes the republican view that legitimacy and perhaps liberty itself is based on 
participatory democracy. Consequently, the Court choses to rely on rights that are republican 
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in nature – they serve to encourage and safeguard participation by the citizenry as way to 
ensure legitimacy and curtail the arbitrary use of power in the polity.  

The Anagnostakis case gave rise to a principle that can serve to uphold republican rights in 
the principle the Court articulates attributes pertaining to rights, participation and legitimacy.    
The principle is merely stated, as the Court finds that the Commission has acted correctly. 
Moreover, in most of the cases where organisers of citizen initiatives appealed to have a 
refusal to register their initiative annulled the Court took the Commission’s line. 
Consequently, although three criteria from the analytical scheme are present the Court does 
not act to enforce them. However, later cases point towards a republican turn in the Court’s 
application of the rights of the citizen in connection with the ECI. 

The SafePack Case 
The SafePack case is notable as it is the first case where the Court overturned the 
Commission’s decision to reject an ECI. The initiative in question was called SafePack – a 
Million Signatures for Diversity in Europe. The aim of the ECI was to strengthen the rights of 
national and linguistic minorities in the Union both by broad efforts in several fields; in 
culture, education and sport, but also in more technical areas such as increased accessibility to 
funding (Judgement of the Court, Case T-646/13, SafePack, paragraphs 1-3). The wide scope 
of the actions suggested by the initiative and restrictions as to how an ECI is to be presented 
to the Commission led the organisers to – in accordance with due procedure – submit eleven 
annexes detailing the structure and suggested legal bases of the different parts of the initiative. 
In its examination of the initiative the Commission found at least one, possibly several, but 
not all of the suggested legal actions to lack a base in the treaties. Thus, the initiative in its 
entirety was rejected (ibid paragraphs 2, 10-11, 13-14). 

The organisers of SafePack based their appeal on two pleas. Firstly, that the Commission by 
not specifying which parts of the initiative that lacked a legal base and rejecting in its entirety 
had acted wrongly. Without clear reasons for why certain parts of the initiative was rejected 
an amended version cannot be submitted to the Commission, effectively curtailing the right of 
the citizens to participate in the democratic life of the Union, the aim of the ECI. This limits 
the rights of citizens, with a layman’s understanding of EU-law, to use ECI’s. Secondly, the 
decision by the Commission to reject the initiative in its entirety based on it finding parts of 
the proposed legal actions to lack a legal base, had no foundation in relevant primary or 
secondary law (ibid paragraphs 8, 10-14). 
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The Commission held that the entirety of the ECI’s subject matter must be explained in the 
application and annexes can only be informative and not expand the initiatives scope or 
substance. Therefore, the separation of the legal acts and the invitation to the Commission to 
consider each part of the initiative separately by the organisers cannot be considered, and the 
initiative must be rejected or accepted in its entirety. Furthermore, there is no obligation from 
the Commission to motivate its decision to reject an inadmissible ECI any further than that 
part of it lacks legal base (ibid paragraphs 13, 19-22). 

The Judgement of the Court 
In the judgement of the Court the first plea of the organisers of the ECI is upheld (ibid 
paragraphs 33-34). But most important, in the reasoning leading up to the judgement the 
Court cement the ECI as a republican strand in the EU polity. The Court promptly states that 
there is a need for a justification in the case the Commission refuses to register an ECI. The 
Court refers back to the judgement in Anagnostakis case – restating that that by refusing to 
register an ECI the effectiveness of the right to submit such initiatives is impinged and that if 
that is to be allowed then there must be a clear justification. It is the Commission’s 
responsibility to deliver such a justification in a clear and for the citizen understandable way. 
Otherwise the effectiveness of the rights conferred by the treaties and Regulation 211/2011 
upon the citizen regarding the ECI is undermined (ibid paragraphs, 16-18). 

Consequently, republican rights which aim to guarantee the liberty of the citizen and facilitate 
political participation are brought to the fore and the citizen’s role as the main object for 
participation is affirmed – the first and second criteria are articulated. Indeed, the ECI is an 
instrument with republican overtones and the rights conferred upon the citizen by Regulation 
211/2011 emphasise it as way to strengthen the democratic life of the Union. The exact term 
used is: “enhance the democratic functioning of the Union” (Case T-646/13, SafePack, 
paragraph 18). The exact meaning of democratic functioning is obscure and the Court makes 
no attempt at clarifying it. However, the legislative process could continue without input 
through the ECI as could electoral democracy in the Union. Thus, it seems likely that the 
Court implies democratic legitimacy in a republican fashion. The judgement continues by 
examining whether the reasons for refusing the initiative were stated clearly. It is found by the 
Court that neither it nor the organisers of the ECI were, from the registration refusal, able to 
determine on which part of the initiative that the Commission could not take legal action. 
Thus, there existed a failure to state reasons for refusal, the effects of which are made clear in 
paragraph 29 of the judgement:  
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”Moreover, failing any complete statement of reasons, the possible introduction 
of a new proposed ECI, taking into account the Commission’s objections on the 
admissibility of certain proposals, would be seriously compromised, as would 
also be the achievement of the objectives, referred to in recital 2 of Regulation 
No 211/2011, of encouraging participation by citizens in democratic life and of 
making the European Union more accessible.” (Case T-646/13, SafePack, 
paragraph 29) 

The act of forcing an institution to explain its actions to the citizen is in itself a very 
republican act as accountability is a central tenet for upholding republican liberty. 
Participation as a criterion is especially emphasised as it is the factual exercise of the right to 
participate that is challenged by the failure of the Commission to explain its actions. 
Nonetheless, the Court applies the principle it formulated in the Anagnostakis case and 
challenges the discretion of the Commission to decide on the ECI. The three criteria that are 
found in the principle are affirmed in action, giving effect and credibility to the Court’s 
defence of the citizen’s rights. Consequently, there are two indicators of the Courts republican 
behaviour. Firstly, it protects the political rights of the citizen which is overtly stated in the 
text. Secondly,  it emphasises participatory democracy and the citizen’s role in the EU-polity. 
The third criterion is legitimacy and, although, not stated explicitly in the Court’s reasoning it 
is strongly implied by the references to the democratic functioning of the Union. However, 
the SafePack case only overturns the Commission’s decision in that its reasons for rejecting 
initiatives must be clearly explained to the organisers of the ECI.  

The second plea, concerning the legality of the argument that only entire initiatives can be 
accepted is not examined. Consequently, the Court takes a somewhat cautious approach and 
leaving the Commission significant discretion as to what criteria applies when registering a 
citizens’ initiative. If the Court had pushed further in this case also examining the second plea 
it would have acted against a potential way that the Commission might use to in the future 
circumscribe the rights of the citizen. That would have been further indications of 
republicanism – perhaps even a subscription to the perception of liberty as non-domination. 
Nevertheless, the Commission registered the parts of the SafePack ECI that fell within its 
mandate, although, it remains unclear whether registering parts of ECIs will become practice.  

In the SafePack case the Court holds the Commission to account and shows that the stance it 
took in the Anangnostakis case was not a one-time occurrence. The ruling is motivated by 
references to representative democracy and rights, participation and legitimacy are all 
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indicating republican values. The Court finds that examining the first plea is enough to force 
Commission to register the initiative and it stops short of curtailing the Commission’s 
discretion, which could have indicated a republican definition of liberty. 

The Stop TTIP Case 
The Court continued to address issues related to citizenship and the ECI in the Stop TTIP 
case. As understood from its name the initiative aimed to withdraw the EU from the 
negotiations of the TTIP trade agreement with the US, as well as from its sibling, CETA the 
trade agreement that was to be concluded with Canada. The organisers were particularly 
concerned by the way in which the negotiations were conducted behind closed doors and that 
there were plans to include supranational investor-state dispute settlement mechanisms in the 
treaty. This would create institutions with power over state policy, but beyond democratic 
control (Fahey, 2017, ss. 787-788). The initiative urged that the Commission propose a 
decision which recommends that the Council withdraw its mandate to negotiate TTIP, and 
that CETA not be approved (Judgement of the Court, Case T-754/14, Stop TTIP, paragraph 
2).  

The Commission refused to register the ECI based on three arguments. Firstly, the acts that 
granted mandates for negotiating trade agreements where of a preparatory character and had 
no binding legal effects. Second, the acts were of an intra-institutional character as they only 
regarded the mandates of the Council and the Commission (ibid paragraphs 3-6). The indirect 
democratic legitimacy of the two institutions was strong enough that they could conclude such 
an agreement between them. The usage of ECIs is restricted to legislation that directly affects 
the citizen. Third, suggesting that the cancellation of a legal act that is so far not concluded, as 
is the case of the two trade agreements, goes against the spirit of Regulation 211/2011 which 
holds that the ECI is to implement the TEU and TFEU. Acts aiming at the withdrawal from 
and non-conclusion of legally binding agreement cannot be said to implement the treaties 
(ibid). 

In the appeal to the Court the organisers argued that Regulation 211/2011 does not contain 
any specifications of which legal acts that can be amended by an ECI. Whether they were 
preparatory or intra-institution they were still legal acts (ibid paragraphs 12-13). 
Implementation of the treaties, the final argument of the Commission, does not only mean 
implementing or annulling existing legal acts, any legal action that make “operational the 
foundations of powers derived from primary law” (Judgement of the Court, Case T 754\14, 



39 
 

Stop TTIP, paragraph 14) implement the treaties. Moreover, they also argued that the 
principle of equal treatment was violated by the Commission’s decision (ibid paragraph 11). 

The Judgement of the Court 

The judgement follows the line of reasoning of the applicant quite closely. The Court finds no 
reason to exclude preparatory or intra-institutional legal acts from the scope of the ECI. Such 
a definition would rather limit the capacity of the citizenry to deliver input regarding 
international negotiations. An act that grants a mandate to conclude trade negotiation is 
according to the Court not preparatory but definitive (ibid paragraphs 34-36). Thus:  

“On the contrary, the principle of democracy, which, as it is stated in particular in 
the preamble to the EU Treaty, in Article 2 TEU and in the preamble to the Charter 
of Fundamental Rights of the European Union, is one of the fundamental values 
of the European Union, as is the objective specifically pursued by the ECI 
mechanism, which consists in improving the democratic functioning of the 
European Union by granting every citizen a general right to participate in 
democratic life (see paragraph 24 above), requires an interpretation of the concept 
of legal act which covers legal acts such as a decision to open negotiations with a 
view to concluding an international agreement, which manifestly seeks to modify 
the legal order of the European Union.” (Case T 754\14 “Stop TTIP”, paragraph 
37) 

The Court again makes manifest the importance of the ECI in the democratic structure of the 
Union, it affirms the right of the citizen to participate in the functioning in the democratic 
life of the European Union. Thus, in republican fashion the rights are instrumental and serve 
not to establish citizenship as a status. Rights are a precondition for the citizen’s ability to 
participate and make it a contributor to the political process – an actor that can hold other 
agents responsible. Again, the Court not only establishes the right to participate but this right 
is taken to be central to the functioning of the EU as a polity. Moreover, the Commission’s 
argument regarding the preparatory and intra-institutional nature of the legal act is found 
wanting (ibid paragraph 39). The definition of a legal act, or rather the absence of one is 
remarkable. The Court thus uses a broad definition of legal act, which strengthens the 
citizen’s capacity to participate – the second analytical indicator, is consequently backed up 
by action – participation is facilitated.  It is not only participation that is more clearly 
articulated than in previous cases. In the following paragraph the Commission’s claim to 
sufficient indirect democratic legitimacy is examined:  
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“The Commission’s position, according to which it and the Council have 
sufficient indirect democratic legitimacy in order to adopt the other legal acts 
which do not produce legal effects vis-à-vis third parties, has the consequence of 
limiting considerably recourse to the ECI mechanism as an instrument of 
European Union citizen participation in the European Union’s normative activity 
as carried out by means of the conclusion of international agreements. In so far as 
the reasoning set out in the contested decision can therefore, where appropriate, 
be interpreted as definitively preventing European Union citizens from proposing 
any opening of negotiations relating to a new treaty to be negotiated by means of 
an ECI, that reasoning manifestly runs counter to the objectives pursued by the 
Treaties and by Regulation No 211/2011 and cannot, therefore, be admitted.”  
(Case T 754\14 “Stop TTIP”, paragraph 38) 

By refusing to accept to the Commission’s claim that its own and the Council’s democratic 
legitimacy is sufficient to exclude citizens from commenting on the legal acts, the Court 
articulates a truly republican stance. Legitimacy is overtly stated, not only implied in the 
democratic functioning of the Union. It is derived from the participation and the holding to 
account of representatives and bureaucrats by citizens rather than through the indirect 
democratic legitimacy of the Council and the Commission. It is both the input and the output 
which generates legitimacy in a political system. Thus, the Court not only makes legitimacy 
in the EU-polity dependent on the participation of the citizenry in elections but on deliberative 
democracy itself. The liberal supremacy is challenged, the Court in the case of the ECI 
defends, citizens’ right to participate and makes them part of the Union’s input legitimacy. 
However, there are fewer references to liberty. Again the Court stops one step short of 
articulating a fully republican vision and does not connect legitimacy to liberty. Similar to the 
SafePack case, the second plea is not examined leaving parts of the citizen’s role in the polity 
to be uncovered at a later date. 

The Stop TTIP case marks a stronger stance from the Court against the Commission as it is 
not a matter of procedure but rather the issue of whether the citizenry should be excluded 
from contesting and participating in parts of the political process. The Courts protects the 
political rights of the citizen and curtails part of the discretion of the Commission. Once more 
the Court is hesitant to connect rights, participation and liberty to each other. Nevertheless, 
the ruling strengthens the position of the citizens in the registration process of the ECI. 
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EU-citizenship: More Republican than it Seems? 
The analysis reveals that there is a republican strand in the case law on EU-citizenship. 
Republicanism is, as expected, most evident in the case law that concerns the ECI where the 
rights of the citizen are connected to political participation in the Union’s democratic life and 
the legitimacy of the political system. It is only one indicator, liberty, that the Court does not 
express in a fully republican fashion and even in the case of liberty there are some signs of a 
republican definition of liberty in the Delvigne case. The Court takes a strong republican 
stance, especially in the ECI cases which is not entirely unexpected. In the Rottman case the 
opinion exhibited some republican characteristics, although, not as clearly. Nonetheless, 
finding some support for a republican citizenship in the more liberal cases is unexpected.  

The findings paints a different image than Scharpf does when he claims the Court to be an 
actor with a liberal agenda. The far-reaching judicial powers of the Court in fields ranging 
from national education to labour law are potent in combination with the ability to pursue 
integration by dismantling obstacles to the four freedoms. The promotion of what Scharpf 
perceives as liberal values at the expense of republican ones is undermining republican input 
and output legitimacy both on the EU and national level (Scharpf, 2009, ss. 173, 175-178). 
The furthering of individual rights and the effort to imbue citizenship with substance, are all 
parts of that greater liberal project (ibid 2009, s. 187). Rather these cases illustrate that the 
Court acts to strengthen citizen participation in the Union by reducing technocratic and 
legalistic requirements for the registration of the ECIs. Thus, the Court becomes an arena in 
which the citizen can contest the decisions of the supranational institutions to limit their 
participation. It steps into the role of a republican institution and a guardian of liberty 
fulfilling an important role in Pettit’s vision of a republic based on accountability and a 
plurality of modes of participation by the citizen in a democratic polity (1998). This study 
finds that rather than being dismissible as a construction by a purely liberal institution, the 
citizenship of the Union exhibits elements which Scharpf argues are absent in the EU-polity 
(Scharpf, 2009, s. 173).  

In the ECI cases the conflict is not primarily between the two democratic traditions of 
liberalism and republicanism. Rather there is tension between the technocracy of the 
Commission and its attempt to protect its mandate to act with discretion, and the 
strengthening of the ECI as an instrument for facilitating participation. In both the SafePack 
case and the Stop TTIP case the Commission uses a legalistic interpretation of the ECI 
regulation to exclude the citizen from participating in the democratic process. In the SafePack 
the Commission argued that the entire initiative was unfit for registration as part of it lacked a 
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legal base. In the Stop TTIP case it went so far as portraying the initiative as a destructive 
intervention in the Union’s political process as it aimed to withdraw acts rather than enact 
new ones. Technocracy as the opposite pole of republicanism reflects the position of Organ 
(2014). He argues that the Commission acts to preserve its position where it can mediate in 
and accept or reject ECIs with discretion, even before it has to considered for legal action 
(Organ, 2014, ss. 439-441). This proves a serious drawback to effectiveness of the ECI as the 
Commission not only controls the legislative initiative but the criteria for admissibility 
(Vogiatzis, 2017, ss. 270-271). 

The Court is then balancing the scales between the Commission and the citizenry when 
making the decision not to register an ECI contestable and forcing the Commission to register 
initiatives it has previously refused. Nevertheless, the undermining of output legitimacy on 
the national level that Scharpf unmasks, especially in the Laval and Viking, cases is not 
remedied by the republican values in the citizenship and the ECI. There are several reasons. 
One is the inability of the Union to legislate on social and welfare issues due to limitations of 
competence in the treaties, which cripples its output legitimacy. Another reason is the 
Commission’s legislative monopoly, which means that even when there are legislative 
competences and an initiative is registered, the Commission is free to refrain from taking 
action. To remodel the ECI into a better instrument of contestability in the EU is a difficult 
piece of political architecture. There must be balance between making the ECI a compelling 
tool for holding EU policy-makers to account, without creating the situation that the 
Commission feared in the Stop TTIP case; namely that the policymaking process is held 
hostage by populist sentiments among the citizenry. Populism is not the desired outcome of 
republicans as that easily leads to the dominium of one group of people over another (Pettit, 
1999, s. 180).  

It is easy to dismiss the actions of the Court as sparkling republican fairy dust over a flawed 
instrument and declare the political aspects of EU-citizenship as peripheral. That is not the 
case. However, it is stated both in the SafePack and the Stop TTIP case, that the ECI is not 
only a legislative instrument but one that aims to generate debate and increase the awareness 
and participation of the citizens. The impact of ECI’s on agenda setting should not be 
underestimated. Several ECI’s have set issues such as universal basic income, ecocides and 
the right to clean water on the Commission’s agenda (Greenwood, 2018). The initiative serves 
an agenda setting instrument. A less ambitious purpose than giving citizens direct democratic 
influence. Nonetheless, it may be better to retain the ECI as an instrument of participatory 
democracy that serves as an agenda setting tool rather than one producing legal acts.  
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The Rottman, Zambrano and Delvigne cases provide more varied results to the main question 
of this analysis: Whether the citizenship is truly liberal or whether there are some crucial 
republican components to it? In the opinion of the Rottman case the political nature of the 
citizenship is established as the core of both the citizenship and the founding of a political 
area which legitimises EU-law as a supranational construction. The description shares 
similarities with what Habermas describes as the opening up of public spheres to each other 
(Habermas, 2010, s. 48). For Scharpf’s thesis to be truly undermined there would have to be a 
potential for political action which could diversify the liberal institutional balance, dependent 
on unanimity and consensus-making. The ECI despite its potential is currently not an 
instrument of that kind and representative democracy on the EU-level remains weak 
(Bellamy, 2015, s. 565; Greenwood, 2018). Thus, even if there are republican elements in EU 
citizenship and even if the Court might not be as one-sided in its conception of liberalism the 
core tenets of Scharpf’s thesis stands. The EU is, on the macro level, a predominately liberal 
polity and the Court does in most cases pursue and agenda of negative integration, which 
furthers a liberal economic cause (Scharpf, 2009). The role that Sharpston gives to the Court, 
when she argues that EU-citizenship should not be dependent on political impetus supports 
Scharpf’s view. Even his normative standpoints, to restrict the influence of the Court to save 
republican legitimacy merit consideration. However, that does not mean that EU-citizenship, 
especially, its political aspects are unimportant. The mixed nature of EU-citizenship and the 
more nuanced image of the Court that this study explores point to a potential for political 
action on the EU-level, which Scharpf dismisses and herein lies my disagreement. 

That there are some elements of republicanism at all is noteworthy and that they among the 
political rights of the EU-citizenship appear more frequently than the liberal influences should 
not be disregarded. These findings show that the Court does not always pursue a one-sided 
liberal interpretation of the treaties. Moreover, the aforementioned passage in the Rottman 
opinion points to that there may even be an ideal of a thick citizenship including belonging 
and participation to the still flawed rights dimension. The great potential of EU-citizenship is 
still in the future. Since Scharpf dismissed citizenship in his 2009 article the Court has sown 
the seeds of political participation in the Union. It has done so by imbuing citizenship with 
republican mores, reaffirming the importance of both participatory and representative 
democracy in the ECI cases and the Delvigne case and contesting the Commission’s 
discretion both in the political process in the Stop TTIP case and in the procedures of the ECI.  

There is space both for a republican and liberal interpretation of the role of the citizen. Both 
the participatory democracy of republicanism and the focus on representation of liberalism 
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fits into the description of EU-citizenship. The Delvigne case supports that liberal and 
republican values both co-exist in the political rights of the citizenship. Participation and 
legitimacy both pointed towards a liberal portrayal of representative democracy. However, the 
definition of liberty allowed for circumscribing the freedom of the individual by restricting his 
rights, if that process was stipulated in law. The definition of liberty may then point to 
republicanism. However, restricting the liberty of a criminal is not necessarily a republican 
indicator. One notable liberal who could support such a restriction is John Rawls, who 
approves of coercion and intervening into the liberty of the individual to dispense justice 
(Bellamy, 2015, ss. 501-502). Thus, it is a weak indication of republican liberty at best that is 
expressed in the Delvigne case. Nevertheless, I judge it to indicate republicanism as the 
restriction of rights is permanent not only for the duration of the punishment. 

In the Zambrano case the divisions between liberal and republican becomes most apparent 
and matches the division between political and private rights. It is in the field of private rights 
that the liberal indications become the strongest: There is an understanding of liberty as non-
intervention and rights being based on that principle. Sharpston in her opinion even define the 
right to move and reside freely as the core right of EU-citizenship.  Her opinion also exhibits 
some more tenuous connections towards participation and liberty. The indications of 
liberalism are undermined by the successor cases McCarthy, Dereci and, Rendón Marin and 
CS. The development not only disillusioned normative scholars (Brink, 2012, Kochenov 
2013). However, it also muddled what first seemed to be affirmation of citizenship as a status 
and the citizen as an economic actor. Establishing citizenship as a status with emphasis on the 
economic rights would have aligned well with the depiction of EU-citizenship as an economic 
contract (Eleftheriadis, 2014, ss. 787-795).  

The political rights exhibit both republican and liberal values. They even have some 
republican overtones that truly come to the fore when the Court’s actions to allow for 
contestation and hold the Commission to account is examined. Even more important, the 
citizen can rely on them in an internal situation. In contrast the economic rights that have been 
perceived as the core of EU-citizenship were at one step clarified and made into a fully liberal 
doctrine in the Zambrano case. Citizenship was established as separate from the four 
freedoms with the elimination of the cross-border connection requirement. The Court then 
backpedalled; reinstituted the cross-border connection and limited the scope of when 
citizenship applies to an internal situation to the threat of a minor that is a citizen being 
deported from the EU. Thus, the economic, typically liberal rights in the EU citizenship do 
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not apply as a status in the same way as a national citizenship or their political counterparts 
do. 

In summation, there are three key findings from the analysis which widen the understanding 
of the EU-citizenship and the Court. First, there are significant republican elements in the 
rights architecture that make the legitimacy of the EU-polity dependent on participation from 
the citizenry. The finding of such mores casts grave doubts on the claims of Scharpf that the 
EU shows no republican traits as a polity. Even when there are strong liberal indications they 
are, at least in the field of political rights, accompanied by republican ones much like in the 
national citizenship. Second, the Court acts in a republican fashion in three of the six cases 
examined increasing contestability of decisions and enhancing the capacity of the citizen to 
participate in the political life of the Union. It does so in what Shcarpf perceives as a liberal 
structure if individual rights (Scharpf, 2009, ss. 175, 193). However, when given the chance 
to elaborate on the political aspects of EU-citizenship, the Court has taken it. Consequently, 
one might ask whether the EU’s liberal bias is a product of the treaties rather than the Court’s 
interpretation. Nevertheless, Scharpf’s main point, that input legitimacy is undermined on the 
macro level by a disregard for republican legitimacy in the Member States, stands. Third, 
republican rights are unsurprisingly stronger in the case law which regards the ECI and 
weaker in the other parts of the citizenship. Nevertheless, EU-citizenship falls short of being 
articulated as a status independent from the economic freedoms, which would be the hallmark 
of a fully liberal citizenship. 

Conclusion 
This thesis has attempted to map the democratic foundations of EU citizenship and whether 
they are of a predominately liberal or republican nature. It answers the research question: how 
closely does the EU-citizenship align with either a republican or liberal understanding of 
citizenship? The way of doing so has been a qualitative content analysis of the Court of 
Justice’s case law on citizenship. Six cases have been analysed; three cases that focus on the 
European citizen’s initiative, and three that capture significant changes in the concept. The 
study has only analysed a small number of cases. It is of an exploratory character and does not 
cover citizenship in its entirety, which limits its ability to draw far reaching conclusions, a 
common issue among qualitative studies. A study using quantitative methods may cover the 
landscape of EU-citizenship in its entirety and is a possible future research project. Another 
direction in which to take further research is to study what type of citizenship the other 
institutions promote. Especially the Commission may be interesting as it gathers both stake-
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holders and citizens in different types of hearings, which might show a Commission which is 
less hesitant to participatory democracy than in the ECI-cases. A third avenue is to join in the 
normative debate and present a case for either a liberal or republican Union citizenship. 

The cases indicate a presence of republicanism in the foundations of EU citizenship, and that 
the republican presence has been strengthened in recent judgements. Rather than existing as 
two competing ideals, republicanism and liberals exist side by side in the different aspects of 
the political rights. Liberal indicators are stronger when the court addresses the parts of 
political rights that concern representative democracy. There is the possibility of syncretism 
between republican and liberal values in the Delvigne case as legitimacy and participation is 
liberal whereas liberty may be republican. Republicanism is clearly articulated in the field of 
participatory democracy, where the Court strengthens republican characteristics in EU 
citizenship by reaffirming the role of the ECI and increasing the contestability of the 
Commission’s registration decisions. It is rather the Commission, at least in the ECI cases, 
that emerge as the opposition to a republican ideal of citizenship. The Commission appears as 
an unelected bureaucracy that, especially in the Stop TTIP case opposes accountability and 
greater participation by the citizen. This supports the view expressed by Organ; that the 
Commission protects its own policy preferences by its legalistic interpretation of the 
registration requirements and setting a high bar for accepting initiatives (2014, 439-441). 

The aspects of citizenship that regard the right of the citizen to reside and move freely in the 
EU, have a stronger presence of liberal indicators. Both rights and participation are defined in 
a clearly liberal fashion focusing on citizenship as a status and life in the private rather than 
public and political. There are also indications of legitimacy being understood in a liberal way 
but these are not as certain or strong as the other two. These are also classic liberal rights and 
they have been called the core of the EU-citizenship. However, the rights architecture in the 
economic field has become somewhat unclear. The Court’s ruling in the Zambrano case 
which removed the criteria of a cross border connection established EU-citizenship as a 
status, its rights would now apply to citizens both in internal and cross-border situations. 
Thus, it became closer to a fully-fledged citizenship, with a strong liberal focus. The 
reintroduction of the cross-border connection requirement confused the role of EU-
citizenship. That citizenship is a clear status and the that its rights prove unconditional is 
important in the liberal tradition (Oldfield, 2010, s. 177). Nevertheless, to move, reside and 
work in other Member States may for millions of Europeans be the most utilised rights as they 
cross borders to study or seek employment and in that sense, they do remain the core of the 
citizenship.  
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EU citizenship still lacks the thickness of a national citizenship in 2018 much like Richard 
Bellamy stated in 2008, participation and belonging are still weak on the EU-level. Indeed, 
with the continuing strength of populism in Europe, the national citizenship seems to be more 
in vogue than ever. However, Union citizenship has evolved albeit with small steps, which is 
the preferred method of the Court to develop legal concepts. The emphasis on participation by 
the citizen as a legitimising force is one good example of EU-citizenship’s development. The 
Court has strengthened those influences by making citizenship of the Union more republican 
and increased the chances for participation and contestation. Moreover, republican and liberal 
characteristics exist in parts of the EU’s structure, or the conception of liberalism is not as 
stringently neo-liberal as Scharpf argues. EU-citizenship is a concept that remains 
fragmented, but it is closing the gap between itself and its national siblings by exhibiting both 
republican and liberal traits. The Court’s rulings that have been analysed here indicate a 
political citizenship, where rights, participation and legitimacy are articulated in a particularly 
republican manner. The republican elements of Union citizenship and especially the ECI is a 
platform from which a claim to political legitimacy and to begin balancing the scales between 
liberalism and republicanism in the EU can be formualed. Yet, its potential remains uncertain. 
Perhaps it should be decided by the citizens through participation and deliberation whether 
citizenship of the Union will be a bulwark to weather the crises the EU faces or an unfulfilled 
promise. 
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