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Abstract 
An undertaking enjoying a dominant position on the internal market has many possibilities 

to flourish and develop. One way of increasing market power is to expand business 

activities to downstream markets. The undertaking that is dominant on the upstream 

market can thus take advantage of its dominance when engaging in business conduct on 

the downstream market. However, taking advantage of such a position can in some 

circumstances lead to an infringement of Article 102 TFEU. Recent cases from the EU 

courts and the EU Commission have, however, demonstrated uncertainties concerning the 

ways in which the article should be applied. 

 

The purpose of the thesis has been to examine different approaches towards the 

application of Article 102 TFEU in situations where vertically integrated dominant 

undertakings are favouring their own downstream operations to the prejudice of 

competitors. The research question concerns whether there exists a general duty for 

vertically integrated dominant undertakings not to discriminate in favour of their own 

downstream operations. 

 

The overall theme of the thesis is the difficulties in drawing a line between legitimate 

business strategies and abusive business conduct. When intervening against businesses, 

competition authorities have an important task in balancing the potentially conflicting 

interests of free competition and counteracting market imperfections. While it is important 

to encourage business development and innovation, it is also vital to ensure the functioning 

of the internal market. Discussions concerning these ideas are being held with reference to 

case law from the EU courts as well as from decisions and statements from the European 

Commission. 

 

The findings of the thesis show that there has been a noteworthy inconsistency in the 

application of Article 102 TFEU. A discrepancy in the approaches towards the article has 

been found, both concerning the main goals of the article as well as the circumstances in 

which it should be applied. The conclusion is that it is not possible to state that there is a 

general duty not to discriminate in favour of an undertaking’s own downstream operations. 

Nevertheless, indications in the direction of such a duty do exist. Finally, the outcome of 

the analysis suggests that the inconsistency and ambiguities in the law enforcement can 

result in an infringement of legal certainty. 
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1 Introduction 
1.1 Background 

European Union competition law aims to promote competition and innovation. Purposes 

of competition law include counteracting market imperfections and failures.1 The EU 

authorities seek to ensure that competition in the internal market is not distorted and that 

harmonious development of economic activities is promoted.2 It is generally accepted that 

competition is desirable and should be both encouraged and maintained.3 However, it is 

necessary to remember that the goal of competition law not is for the EU and various 

competition authorities to make sure that all competitors in the market are able to offer the 

same products and services at the same conditions, at all times.  

 

The Court of Justice of the European Union (the CJEU) has explicitly stated that 

“departure from the market or the marginalization of competitors that are less efficient and 

so less attractive to consumers from the point of view of, among other things, price, 

choice, quality or innovation is a logical and expected outcome of the competitive 

process.”4  Hence, the desired effective and competitive internal market is not equal to a 

level playing field for all actors.  

 

Nevertheless, dominant undertakings do have a special responsibility not to allow its 

behaviour to impair genuine, undistorted competition.5 In line with that responsibility, the 

European Commission (the Commission) adopted a decision in June 2017 where Google 

was fined € 2.42 billion for acting in breach of EU antitrust law. The case concerned 

Google’s own vertically integrated comparison shopping device, named Google Shopping. 

The allegedly abusive behaviour consisted of Google giving Google Shopping a more 

favourable positioning on the Google general search website compared to competing 

comparison shopping devices. In other words, Google was accused of abusing their 

dominant position by benefiting their own downstream operations over similar services 

from competing undertakings. 

                                                
1 Jones & Sufrin, EU Competition Law (2016), p. 3. 
2 Case 6/72 Europemballage Corporatin and Continental Can Company Inc v Commission [1973] 
ECLI:EU:C:1975:50, (Case 6/72 Contintental Can), para. 24. 
3 Bishop & Walker, The Economics of EC Competition Law (2002), p. 11. 
4 Case C-209/10 Post Danmark I [2012] ECLI:EU:C:2012:172, (Case C-209/19 Post Danmark I), para. 22. 
5 Case C-202/07P France Telecom v Commission [2009] ECLI:EU:C:2009:214, (Case C-202/07P France 
Telecom), para. 105. 
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The Google Shopping case has shed a light upon a few ambiguities when it comes to the 

application of EU competition law. Because of this, it is of interest to examine EU 

competition law concerning abuse of dominance when the alleged abuse is in the form of 

exclusionary abuse where internal, or vertically integrated, affiliations are favoured. 

 

1.2 Objective of the Study and Research Question 

According to Article 102 TFEU undertakings in dominant positions are prohibited from 

abusing their dominant position in so far as they may affect trade between Member States. 

In the article, a non-exhaustive list with examples of abusive behaviour is presented. 

Several kinds of abusive behaviour relating to the list in the article have then been 

identified in case law.  

 

It is further settled that certain behaviours with discriminatory elements do infringe Article 

102 TFEU. However, the question remains as to whether the article contains a general duty 

for dominant undertakings not to discriminate in favour of the undertakings’ own vertically 

integrated affiliations, i.e., is it to be considered an abuse when dominant undertakings 

promote their own downstream operations over those of their competitors?6  

 

The purposes of this thesis are to:  

 

i) discuss whether Article 102 TFEU contains a general duty for vertically 

integrated dominant undertakings not to discriminate in favour their own 

downstream operations,  

ii) analyse the approaches taken by the Commission and the Union Courts 

towards abuse within the meaning of Article 102 TFEU and to discuss potential 

consequences of these approaches. 

 

The questions will be discussed with reference to EU case law concerning different kinds 

of abuse, all sharing the feature of vertical integration and self-preferencing. The discussion 

will, inter alia, cover issues concerning the goals of Article 102 TFEU, the discrepancy 

between different EU authorities’ approaches towards the article, the special 

                                                
6 Jones and Sufrin, EU Competition Law (2016), p. 559. 
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responsibilities for dominant undertakings as well as foreseeability and the rule of law. 

Throughout the thesis an attempt is made to acknowledge the – not always clear – line 

between abusive behaviour and normal, competitive business strategy.  

 

1.3 Method and Materials 

1.3.1 The Legal Dogmatic Method 

The legal dogmatic method includes, according to Lehrberg, the assessment of a current 

legal situation (de lege lata) as well as the assessment of what legal measures should be taken 

(de lege ferenda).7 The following thesis concerns the understanding of a current legal situation. 

The thesis also contains discussions concerning whether or not the current state of the law 

needs to transform. Hence, the discussion has a de lege ferenda perspective as well. Therefore, 

the primary research method used can be defined as the legal-dogmatic method. 

 

In order to gain a better understanding of the context surrounding the research question, 

there is a need to search beyond the law itself.8 This means that the thesis’ findings will be 

supported not only by primary legal documents but by other sources as well. This will 

support potential conclusions more convincingly than if the discussions were based on an 

isolated interpretation of an article in a treaty. This technique is also considered a part of 

the legal dogmatic method.9 

 

Since competition law is a field that in many ways overlaps with economics, economic 

reasoning will be included in some parts of the text.10 This corresponds to Lehrberg’s 

definition of the legal dogmatic method as he suggests that it is necessary to investigate the 

overall values and theories that are of relevance in specific legal areas.11 In this context, 

such values entail economic and ideological elements. 

 

While the thesis is written using the legal dogmatic method, the discussions will feature 

some traits that are not strictly legal. Having a wider perspective when viewing certain 

aspects of competition law may necessitate an awareness of relevant economic concepts.12 

                                                
7 Lehrberg, Praktisk Juridisk Metod (2014), p. 207. 
8 Ibid., p. 208. 
9 Ibid., p. 209, Kleinman, Juridisk Metodlära, Korling & Zamboni (red.) (2013), p. 21. 
10 Whish & Bailey, Competition Law (2015), p. 2. 
11 Lehrberg, Praktisk Juridisk Metod (2014), p. 208. 
12 Bastidas Venegas, Juridisk Metodlära, Korling & Zamboni (red.) (2013), p. 183. 
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These will be presented in section 2.1 where features of the method of law and economics 

will be touched upon. However, as already stated, the focus of the thesis is primarily legal 

and the economic considerations will therefore not be analysed in depth. 

 

1.3.2 Primary and Secondary Law 

Primary law, secondary law, case law and other decisional and administrative practice from 

the EU institutions will be used. It can be noted that there are areas in competition law 

where the EU institutions have different approaches towards the understanding of the law, 

especially when it comes to the interpretation of the main goals behind Article 102 TFEU. 

It is necessary to be aware of this discrepancy in order to gain a proper understanding of 

EU competition law. This is further discussed in section 2.5. 

 

Secondary law such as guidelines and recommendations from the Commission have no 

binding force according to Article 288 TFEU. Instead, they work as a frame of reference in 

the Commission’s investigations and decisions. The documents can however still be of 

great practical importance and have a certain decisive effect in the enforcement of 

competition law.13 Hence, studying such documents aids the understanding of how and 

why the EU authorities approach and apply the law in certain ways. The documents are 

therefore, despite their non-binding effect, of great value when analysing EU law and will 

thus be used in the following research. 

 

Additionally, legal and economic doctrine in forms of textbooks and articles will be used. 

Standpoints from these authors are used both as factual references as well as a foundation 

for discussion and in order to emphasise certain points in the analysis. The use of these 

sources is not an established method concerning EU law to the same extent as it is in 

national law.14 However, despite this kind of material not explicitly being referred to in 

judgments from the EU courts, they are considered to be of great value in those practices.15 

Hence, such texts will be considered valuable references in this thesis as well. 

 

                                                
13 Reichel, Juridisk Metodlära, Korling & Zamboni (red.) (2013), p. 128. 
14 Ibid., p. 110. 
15 Lehrberg, Praktisk Juridisk Metod (2014), p. 210. 
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1.3.3 Case Law 

While the judgments discussed in this thesis not necessarily are to be considered binding 

law, they are of high value when it comes to discussions de lege lata.16 The CJEU’s 

interpretation can be considered practically binding, on one hand, while it, on the other, is 

necessary to be aware of the interpretation of the same rule sometimes varying. Shifting 

interpretations could be considered damaging to the binding effect of the earlier judgments, 

while a consistent application by the Court would mean the opposite.17 Nevertheless, 

statements from the Court are of great value when it comes to the following discussions 

and conclusions, as well as potential varying interpretations contributing to the main theme 

of the thesis. 

 

The EU courts are known for using a teleological method in their judgments.18 The 

teleological method considers purposes and goals behind the EU law. Within this method, 

particular interests are often those concerning the creation and maintenance of the internal 

market.19 Since the underlying idea of the internal market is of vital interest when it comes 

to competition law, the teleological method is both appropriate and necessary in the 

context. The case law analysis as well as the continuous discussions in this thesis will 

primarily be formed accordingly, acknowledging the foundational interests of competition 

law. 

 

In order to be able to discuss the research question, case law comparison is necessary. 

Since the Google Shopping case triggered the interest in the research question, the case law 

presentations in chapter 3 are going to be made with the Google Shopping case in mind. This 

has an impact on the selection of cases in that chapter. The selection was made with the 

intention of forming a foundation for an analysis concerning self-preferencing whereas the 

selected cases share many of the same themes.20 

 

Specifically concerning chapter 3, worth noting is that it is not possible to compare equal 

cases - obviously, all cases, markets, companies and competitive conducts are unique. It has 

been suggested that the Commission acts in a similar way when conducting investigations 

                                                
16 Lehrberg, Praktisk Juridisk Metod, (2014), p. 204. 
17 Ibid., p. 203. 
18 Reichel, Juridisk Metodlära, Korling & Zamboni (red.) (2013), p. 110. 
19 Ibid., p. 122. 
20 This is explained further in the introduction of chapter 3. 
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regarding abuse: after assessing that dominance is at hand, the abuse assessment is made 

with reference to previous case law, without much regard taken to whether the 

circumstances in the case law and the present case are comparable.21 Thus, a similar way of 

reasoning is used in this thesis as well, where focus is put on the paragraphs in the 

judgments relating to the research question. 

 

1.4 Scope and Limitations 

The thesis revolves around Article 102 TFEU and case law concerning this very article. 

Because of this, the thesis will not analyse other articles on competition. Focus is on the 

abuse part of Article 102 TFEU, particularly on exclusionary abuse when conducted by a 

vertically integrated dominant undertaking.  Thus, other forms of abuse will not be 

examined thoroughly. Other aspects of the article, such as market definition and 

assessment of dominance, will be left out of the main analysis. However, these concepts are 

explained briefly in order to facilitate the understanding of the context surrounding the 

research question.  

 

Article 102 TFEU can be applied to single, dominant undertakings but also several 

undertakings together enjoying a so called “joint dominance”. Joint dominance is, however, 

not being considered in this thesis.  

 

The focus of the thesis is on EU competition law and does not cover any aspects of 

national competition law. Neither does the thesis cover the elements of Article 102 TFEU 

concerned with cross-border implications and effects on trade in the internal market. 

 

The case law presentation and analysis will be qualitative, rather than quantitative, and 

primary focus will be on the most central cases in the area. The cases in chapter 3 will 

facilitate the understanding of the Commission’s and the Court’s reasoning when it comes 

to vertically integrated undertakings’ self-preferencing conduct. It is not possible to 

compare all cases that concern the area of interest. However, the selected cases have played 

an important role in the development in EU competition law and they have been 

frequently up for discussion in the EU competition law doctrine and case law concerning, 

                                                
21 Bishop & Walker, The Economics of EC Competition Law (2002), p. 181. 
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inter alia, vertically integrated undertakings. The introductory part of the case law chapter 

will further motivate and present the selection of cases. 

 

While the word undertaking is frequently used when it comes to Article 102 TFEU, other 

terms such as firm, business, company can be used as variation of the word undertaking. 

This is not to be interpreted as the word bearing any other meaning in those circumstances, 

the variations are simply used as a stylistic device.22 Similarly concerning the word 

consumers: sometimes the word customers is used as a linguistic variation, though the 

word having the same meaning as consumers. 

 

1.5 Structure 

The thesis begins with an introduction to EU competition law, presenting the basic 

characteristics and purposes of the antitrust legislation. Focus is on Article 102 TFEU and 

the different elements that need to be considered in the enforcement of the article. A 

substantial part of the chapter concerns exclusionary abuse. Here, different forms of abuse 

are presented with a discussion regarding what behaviours are considered unlawful 

according to EU case law and legislation. The chapter also holds a section where the 

objectives and goals behind Article 102 TFEU are discussed. Here, the CJEU’s and the 

Commission’s somewhat differing approaches to the goals of the article are addressed. This 

is an area closely related to the research question and the final analysis in the thesis. 

 

Following, the reader will find chapter 3, where relevant case law is presented, summarised 

and lightly discussed. In the chapter, parts of the Google success story will be presented 

and the Google Shopping case is presented. This section aims at giving a fuller understanding 

of the reasons behind the EU interventions and why companies such as Google have a 

special responsibility in the market, according to the EU authorities. The parts of the Google 

Shopping case concerning abuse and self-preferencing will then be analysed. While a 

discussion is being held consistently throughout the thesis, the final analysis and discussion 

concerning the research question is found in the conclusive chapter 4.   

                                                
22 The legal definition of “undertaking” can be found in section 2.2.1. 
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2 EU Competition Law  
2.1 Introduction 

2.1.1 The Role of the Union 

Competition law deals with maintaining and promoting a fair and effective competition 

structure in the market.23 It seeks to ensure the welfare of consumers as well as keeping the 

general structure of competition in line with desired market patterns. This includes, for 

example, to deal with companies engaged in cartelisation, predatory pricing, mergers and 

discrimination.24 Another important part of EU competition law is the maintenance of the 

single market including free movement of goods and services and the dismantling of 

internal barriers to trade.25 

 

Article 3.3 in the Treaty on the European Union (TEU) states that “the Union shall 

establish an internal market. It shall work for the sustainable development of Europe based 

on balanced economic growth and price stability, a highly competitive social market 

economy, aiming at full employment and social progress, and a high level of protection and 

improvement of the quality of the environment. It shall promote scientific and 

technological advance.” Thus, the Union has an important role in the maintenance of the 

internal market and the competition therein. 

 

Article 3(1)(b) TFEU states the Union’s exclusive competence in the area of establishment 

of competition rules necessary for the functioning of the internal market. The Articles 101 

and 102 TFEU belong to the competence referred to in Article 3(1)(b) TFEU and are 

necessary for the functioning of the internal market.26 The CJEU has stated that Articles 

101 and 102 TFEU both serve to fulfil the same goals in safeguarding a well-functioning, 

competitive internal market.27 For this reason, cases concerning Article 101 TFEU can 

sometimes serve as a tool for interpretation of Article 102 TFEU, and vice versa. The 

purpose of the Union’s competence is also to protect a free market economy, wherein the 

competition is to take place. A free market economy is an economic system where the 

                                                
23 Bishop & Walker, The Economics of EC Competition Law (2002), p. 4. 
24 Whish & Bailey, Competition Law (2015), p. 2. 
25 Ibid., p. 24. 
26 Case C-52/09 Konkurrensverket v TeliaSonera Sverige [2011] ECLI:EU:C:2011:83 (Case C-52/09 
TeliaSonera), para. 21. 
27 Case 6/72 Contintental Can, paras. 24-25. 
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allocation of resources is determined by supply and demand, not by government 

regulations.28 Hence, the market is formed by the actors on it. 

 

2.1.2 Basic Economic Ideas 

A fundamental ideological debate the last century has concerned the view upon markets; 

should they exist or not? In other words, is a free or strictly regulated market the way to 

go?29 When observing the EU today, we can see an internal market where trade and 

competition is encouraged. When trying to get a rough overview of world economy 

theories concerning the functioning of competitive markets, two main features are 

distinguishable. The first one promotes state interventionism in order to correct market 

failures, i.e. governments, political institutions and authorities being in charge of the 

maintenance of economic and social welfare by regulatory and interventionist means. The 

other side is characterised by non-interventionism, where the absence of the state promotes 

free competition and thereby enhances economic welfare.  

 

Awareness of fundamental economic concepts and theories is of great value when dealing 

with competition law, hence the method of law and economics can be somewhat 

incorporated in competition law research.30 One of the theories most commonly associated 

with law and economics is the Chicago School of Economics, which has distinct non-

interventionist features.31 This economic theory has been increasingly influential in EU 

competition law.32 It is however necessary to note that the non-interventionist features do 

not mean that the Chicago School of Economics (nor EU competition law) in all 

circumstances dismiss interventionist approaches; the state (or the EU) may need to 

intervene in circumstances of market failure in order to maintain and promote a free and 

effective market.  

 

Conclusively, one should not suggest that the EU competition law today is solely non-

interventionist. Both the EU and its individual member states have legal frameworks 

concerning competition as well as competition authorities enforcing these rules. 

Nevertheless, these rules are to be applied with the awareness of a somewhat non-

                                                
28 Jones and Sufrin, EU Competition Law (2016), p. 2. 
29 Whish & Bailey, Competition Law (2015), p. 24. 
30 Bishop & Walker, The Economics of EC Competition Law (2002), p. 2. 
31 Bastidas Venegas, Juridisk Metodlära, Korling & Zamboni (red.) (2013), p. 184. 
32 Jones and Sufrin, EU Competition Law (2016), p. 14. 
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interventionist approach, promoting free competition, without it being the competition 

authorities exclusively deciding which actors should remain on or disappear from the 

market. 

 

2.1.3 Effective Competition 

As mentioned in the introduction, the primary goal of EU competition law is to have an 

internal market with effective competition.33 Some of the core benefits of competition are 

lower prices, better products, a wider choice of products and greater efficiency, compared 

to what would be the case in a monopoly situation.34 Another benefit that comes with well-

functioning competition is the stimulation of innovation; the need and ability to compete 

give businesses incentives to evolve continuously, thereby improving their products or 

services. This is closely linked to competition’s impact on welfare since greater selection 

and economic progress are considered beneficial to consumers as well as to the companies 

providing it.35  

 

Effective competition does not have a clear definition in EU law, but it can be briefly 

explained as the absence of market power. This is because market power provides the 

possibility for those who possess it to raise prices above the competitive level. In such 

cases, competition is distorted and i.e. not considered effective.36 This is a quite basic and 

one-dimensional explanation of the concept of effective competition. However, the 

principle can be used as a frame of reference in determining what competition law seeks to 

achieve. That is, when there is an absence of a single controlling entity, such as a dominant 

undertaking setting the standards or deciding in what conditions smaller undertakings act, 

competition is more effective and ‘fair’.   

 

The perspective on competition where focus is on market power, or the absence thereof, 

can be perceived in descriptions of what is to be prohibited according to Article 102 

TFEU, i.e. that the dominant undertaking should not make (smaller) competitors 

dependent on them. Such conduct would mean that the dominant undertaking has the 

power to engage in exclusionary abuse.37 However, it should neither be the most successful 

                                                
33 Bishop & Walker, The Economics of EC Competition Law (2002), p. 12. 
34 Whish & Bailey, Competition Law (2015), p. 4. 
35 Bishop & Walker, The Economics of EC Competition Law (2002), p. 26. 
36 Ibid., p. 4. 
37 Ibid., p. 74. 
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undertaking’s task to ensure that their rivals are given equal business conditions as them – 

if that was the case, what would happen to the incentive to innovate?38 Innovation is 

generally accepted as a positive market activity, necessary for market growth and 

development and should therefore be valued as a highly important part of a prosperous 

internal market.39 This thought should be considered throughout the following discussion. 
 

2.2 Elements of Article 102 TFEU 

2.2.1 Introduction 

Article 102 TFEU states that any abuse by one or more undertakings of a dominant 

position within the internal market or in a substantial part of it shall be prohibited as 

incompatible with the internal market so far as it may affect trade between Member States. 

Such abuse may, in particular, consist in a) directly or indirectly imposing unfair purchase 

or selling prices or other unfair trading conditions; b) limiting production, markets or 

technical development to the prejudice of consumers; c) applying dissimilar conditions to 

equivalent transactions with other trading parties, thereby placing them at a competitive 

disadvantage; d) making the conclusion of contracts subject to acceptance by the other 

parties of supplementary obligations which, by their nature or according to commercial 

usage, have no connection with the subject of contracts. 

 

The four examples in the article (a-d) are not exhaustive but merely examples of behaviours 

that are considered abusive when conducted by a dominant undertaking.40 Some of the 

established forms of abuse identified by the authorities are presented in section 2.3. 

 

Article 102 TFEU is an essential part of EU antitrust law dealing with undertakings holding 

a dominant position in the market. An undertaking has been defined as “every entity 

engaged in economic activity regardless of the legal status of the entity and the way it is 

financed.”41 It has further been concluded that an economic activity is always at hand when 

the activity consists of offering goods or services on a given market.42 Hence, the article is 

applicable to a wide range of arrangements. While it is possible to make an in depth-

                                                
38 Ibanez Colomo, Exclusionary Discrimination under Article 102 TFEU, Common Market Law Review 51 

(2014), p. 153. 
39 Pierce, The Antitrust Dilemma, Balancing Market Power, Innovation and Standardisation (2016), p. 21. 
40 Case 6/72 Contintental Can, para. 26. 
41 Case C-41/90 Höfner and Elser v Macrotron GmbH [1991] ECLI:EU:C:1991:161, para. 21. 
42 Joined cases C-180/98 to C-184/98 Pavlov [2000] ECLI:EU:C:2000:428, para. 75.  
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analysis of the concept of undertakings, such a discussion does not fall within the scope of 

this research.43  

 

Article 102 TFEU prohibits dominant undertakings from abusing their position in ways 

that may affect trade on the internal market. It is therefore not the dominant position in 

itself that is illegal under EU antitrust law, but rather actions taken by undertakings using 

their dominance in ways that may harm competition. The article establishes a frame for 

when competition authorities have to decide whether a dominant undertaking’s conduct is 

not in line with “normal”, “fair” or “undistorted” competition, or from competition on the 

merits.44 

 

In the following sections 2.2.2 – 2.2.4, an overview of the considerations that have to be 

made when determining infringement of Article 102 TFEU is presented. The general 

method consists of the following: definition of the relevant market; determination of 

dominance; determination of abuse and, lastly, regard is taken to any potential justifications 

and/or available defences. Whether or not the undertaking’s conduct impacts trade on the 

internal market is also of importance, however, that assessment falls outside the scope of 

this thesis. 

 

2.2.2 Market Definition 

Market definition includes definitions of both the product-, the geographical- and the 

temporal market. The Commission has stated that the reason behind market definition, 

both concerning the product and the geographical market, is the need to “identify those 

actual competitors of the undertakings involved that are capable of constraining their 

behaviour and of preventing them from behaving independently of any competitive 

pressure.”45 Hence, an abuse assessment necessitates an initial market definition.  

 

Within an assessment of abuse of dominance, undertakings tend to argue that they have a 

vast product market. The narrower the market, the easier it is to conclude that the 

                                                
43 See Whish & Bailey, Competition Law (2015), p. 86 for further discussions about the definition of 
undertakings. 
44 Ibid., p. 202. Also, an explanation of the concept ”competition on the merits” can be found in section 
2.3. 
45 Commission Notice on the Definition of Relevant Market for the Purposes of Community 
Competition Law, OJ C 372, 9.12.1997, (The Relevant Market Notice) para. 2. 
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undertaking is dominant.46 The market definition is therefore vital in an EU competition 

case.47 

 

Many factors need to be considered in defining the relevant market, for instance: the 

number of firms supplying competing products, the degree of competition between those 

products, the existence of barriers to entry, the potential responses from customers etc.48 

Consideration of all these factors facilitates the assessment of the actual competitive 

constraints between products and regions that are at hand.49  

 

The relevant product market includes all products that are considered substitutes to each 

other. Substitutability (or interchangeability) is assessed both from the demand and the 

supply perspective.  When assessing substitutability on the demand side, the product’s 

cross-elasticity is vital. A high cross-elasticity (i.e. when an increase in price of one product 

will lead to customers purchasing another product instead) implies that the two products 

are parts of the same product market.50 When assessing interchangeability on the supply 

side the possibility for rivals to adapt to the undertaking’s products is considered. If other 

suppliers’ products easily can be adjusted in order to compete with one another, they are 

considered to be a part of the same market.51   

 

The geographical market consists of “the territory in which all traders operate in the same 

or sufficiently homogeneous conditions of competition in relation to the relevant products 

or services, without it being necessary for those conditions to be perfectly homogenous.”52 

Hence, the geographical market is the physical territory in which the actors operate, with 

considerations taken to trading conditions and other relevant circumstantial factors. The 

temporal market refers to the time during which the actors on the specific market are 

active. It is also necessary to acknowledge that the definition of the product market has a 

                                                
46 Craig & Búrca EU Law – Text, Cases and Materials (2015), p. 1056. 
47 The Relevant Market Notice, para. 4. 
48 Bishop & Walker, The Economics of EC Competition Law (2002), p. 108. 
49 Ibid., p. 109. 
50 For a classic discussion concerning the definition of the relevant product market and the 
substitutability of products, see case 27/76 United Brands Company and United Brands Contintentaal BV v 
Commission [1978] ECLI:EU:C:1978:22, (Case 27/76 United Brands), paras. 27-35. 
51 Craig & Búrca, EU Law – Text, Cases and Materials (2015), p. 1057. 
52 Case T 83/91 TetraPak International SA v Commission of the European Communities, ECLI:EU:T:1994:246, 
para. 91. 
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temporal element, since technological advancements, consumer patterns etc. will differ 

through time.53 

 

2.2.3 Assessment of Dominance 

Having defined the relevant market, it is possible to make an evaluation of the 

undertaking’s market shares, which can be of importance in the next step of the 102-

assessment, i.e. the determination of dominance.54 If the undertaking is shown to have a 

relatively high market share, a detailed competitive assessment is required.  

 

The Commission considers an undertaking to be dominant if it is capable of profitably 

increasing prices above the competitive level for a significant period of time (approximately 

two years) and that this conduct does not lead to the undertaking facing sufficiently 

effective competitive constraints.55 Hence, the concept of dominance needs to be defined 

in relation to other actors in the market and the undertaking’s dependence on them. The 

less the dependence, the greater the indications of dominance.  

 

According to the Commission, there are three factors that are particularly vital in the 

dominance assessment: 1) constraints imposed by the existing supplies from, and the 

position in the market of, actual competitors (the market position of the dominant 

undertaking and its competitors), 2) constraints imposed by the credible threat of future 

expansion by actual competitors or entry by potential competitors (expansion and entry) 

and 3) constraints imposed by the bargaining strength of the undertakings’s customers 

(countervailing buyer power).56 

 

In determining dominance through the market position of the relevant undertaking - i.e. 

looking at the first (1) factor - market shares can be of importance. The Commission states 

that “the higher the market share and the longer the period of time over which it is held, 

the more likely it is that it constitutes an important preliminary indication of existence of a 

dominant position.”57 However, this is not to be interpreted as a presumption of high 

                                                
53 Craig & Búrca, EU Law – Text, Cases and Materials (2015), p. 1060. 
54 Bishop & Walker, The Economics of EC Competition Law (2002), p. 180. 
55 Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to 
abusive exclusionary conduct by dominant undertakings [2009] OJ C45/02, (The Guidance Paper), para. 
11. 
56 Ibid., para. 12. 
57 The Guidance Paper, para. 15. 



Hillevi Sundkvist 

 15 

market shares being equal to dominance. Neither are the market shares the only relevant 

factors in the dominance assessment, although the Commission points out that market 

shares provide a useful first indication concerning the market structure and the various 

undertakings active in the market.58 

 

There is no absolute framework for the identification of dominance. However, 

presumptions of dominance exist when an undertaking has market shares of 50%.59  It is 

further stated by the Commission that dominance is unlikely if the market share is below 

40%, notwithstanding the Commission adding a disclaimer to the statement saying that 

there “may be specific cases below that threshold where competitors are not in a position 

to constrain effectively the conduct of a dominant undertaking, for example where they 

face serious capacity limitations”.60 From these statements it should be considered well-

founded to assume that the 50% market share is a valid presumption for dominance. 

However, it is always necessary to make an assessment in each individual case, since there 

may be exceptions to the presumption.61  

 

The CJEU’s definition of dominance can be found in the United Brands case (where, 

however, the market share was estimated to be 40-45%): “The dominant position referred 

to in [Article 102] relates to a position of economic strength enjoyed by an undertaking 

which enables it to prevent effective competition being maintained on the relevant market 

by giving it the power to behave to an appreciate extend independently of its competitors, 

customers and ultimately of its consumers.”62 The definition correlates to the economic 

concept of substantial market power.63  

 

Concerning example (2) of the Commission’s factors in the dominance assessment, barriers 

to expansion or entry are of importance. These barriers may come in the form of legal 

barriers, such as tariffs or quotas, or advantages for the dominant undertakings such as 

                                                
58 The Guidance Paper, para. 13, Case 85/76 Hoffman-La Roche v Commission [1979] ECLI:EU:C:1979:36, 
(Case 85/76 Hoffman-La Roche), para 39ff. 
59 Case C-62/86 AZKO Chemie BV v Commission [1991] ECLI:EU:C:1991:286, (Case C-62/86 AZKO), 
para 60. 
60 The Guidance Paper, para 14.  
61 For a unique example of an exception to the presumption, see 2000/74/EC: Commission Decision of 
14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-2/34.780 - Virgin/British 
Airways) OJ L 30, 4.2.2000, where the court found dominance despite market shares below 40%. 
62 Case 27/76, United Brands, para. 65. 
63 Whish & Bailey, EU Competition Law (2015), p. 190. Also, see section 2.1 above on economic 
influences in competition law. 
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economies of scale or network effects, or other benefits such as access to valuable natural 

resources. Another example is the dominant undertaking having made a significant 

investment that competitors would have troubles matching.64  

 

As well as barriers to entry or expansion, the potential capabilities of the undertaking can 

be of importance in the dominance assessment. For example, it has been found in the 

AZKO case that “an undertaking’s ability to weaken or eliminate troublesome competitors” 

was an indicator of dominance.65 In the same case, it was also of importance that the 

undertaking considered itself to be world leading in their specific industry.66 This indicates 

that both measurable values, such as the above mentioned access to resources, as well as 

more abstract factors, such as the undertaking’s self-image, are of interest in the dominance 

assessment. 

 

The last factor (3) that needs to be considered is the countervailing buyer power, that is, 

the power of the customers. Even if an undertaking has a high market share, the customers 

may have the possibility of acting independently, being able to swiftly switch to a 

competitor.67 Hence, the bargaining power of the customer is of interest in the assessment 

of dominance. 

 

To conclude, there are several factors that need to be considered in the assessment of 

dominance. While economic considerations such as market power and market shares are of 

interest, it is also necessary to consider other relevant aspects of an undertaking’s 

whereabouts in order to determine whether or not it is to be considered dominant. While 

the factors considered above obviously can be analysed in depth, such an analysis does not 

fall within the scope of this thesis.   

 

2.2.4 Available Defences 

Article 101, prohibiting competition distortion agreements between undertakings, has an 

exception (in Article 101.3) for where such behaviour in some cases is allowed. Article 102 

TFEU does not have any equivalent clause. However, exceptions to the application of 

                                                
64 The Guidance Paper, para. 17. 
65 Case C-62/86 AZKO, paras. 55-57. 
66 Ibid., para. 61. 
67 The Guidance Paper, para. 18. 
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Article 102 TFEU can be made. To do so, objective justifications and proportionality have 

to be considered. 

 

According to the Commission, objective justifications to the abusive conduct can be 

external factors related to health and safety or the nature of the specific product. However, 

this argument is needs to be considered in the light of it being public authorities’ 

responsibility to ensure and enforce health and safety standards.68  

 

It is further possible to defend an abusive conduct if the undertaking can show that the 

behaviour is not harmful to consumers and if four cumulative conditions are upheld. First, 

the efficiencies would have to be realised, or be likely to be realised, as a result of the 

conduct in question. Secondly, the conduct would have to be indispensable to the 

realisation of those efficiencies. Thirdly, the efficiencies would have to outweigh any 

negative effects on competition and consumer welfare in the affected markets and lastly, 

the conduct must not eliminate all effective competition.69 

 

Hence, exceptions to the prohibition of abuse of dominance can be applied when the 

conduct is considered to be in line with the principle of proportionality.70 However, it can 

be argued that it is highly difficult for an undertaking in a dominant position engaging in 

abusive behaviour to be able to show evidence of the undertaking fulfilling the four criteria. 

As of today, there is no case that, to my awareness, has had any success in such an appeal.71 

 

2.3 Abuse Within the Meaning of Article 102 TFEU 

2.3.1 Introduction 

In section 2.2.1, a non-exhaustive list of examples of abuse within the meaning of Article 

102 TFEU was presented. Despite the explicit examples of abuse in the article, it can be 

difficult to distinguish an abusive behaviour from legitimate business conduct. It has been 

suggested that abuse is at hand when dominant undertakings strengthen their position or 

eliminate competitors in the market using means other than competition on the merits.72 

                                                
68 The Guidance Paper, para. 29. 
69 Ibid., para. 30. 
70 Craig & Búrca, EU Law – Text, Cases and Materials (2015), p. 1085. 
71 Whish & Bailey, Competition Law (2015), p. 223. 
72 Case C-457/10 AstraZeneca AB and AstraZeneca plc v European Commisson, ECLI:EU:C:2012:770 (Case 
C-457/10 AstraZeneca), para. 75, Case C-62/86 AZKO, para. 70. 
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The Commission claims that consumers benefit from competition through lower prices, 

better quality and a wider choice of new or improved goods and services.73 This has been 

interpreted as examples of what is competition on the merits.74 Hence, antitrust 

enforcement aims to target dominant undertakings that strengthen their market position 

with means other than using their product’s price, quality and functionality.75 Nevertheless, 

it is not always easy to draw the line between anti-competitive behaviour and competition 

on the merits.76  

 

It has been established that a dominant undertaking does not have to use its dominance for 

behaviour to be considered abusive. However, the dominance of the undertaking is the 

detrimental factor concerning whether or not the conduct is to be considered abusive. This 

means that when an undertaking that is dominant performs a certain conduct, it can be 

considered abusive despite the fact that the same conduct performed by a non-dominant 

undertaking would fall outside the scope of the antitrust rules.77  

 

Furthermore, while abuse has been defined as an objective concept,78 an undertaking’s 

intent can be relevant for the legal characterisation of the conduct in certain cases. Intent to 

pursue anti-competitive conduct can be considered an abuse of dominance, even if the 

result is not abusive.79 However, to claim that competition on the merits was the intent 

when the result distorts competition, a non-abusive intent will not be taken into account by 

the Court. Hence, when the intention is to be abusive, intent can be decisive. When the 

intent is to compete on the merits but the result is abusive, the intent becomes irrelevant 

for the abuse assessment.  

 

In the following sections, different kinds of abuse practices are presented. First, a 

differentiation between exclusionary and exploitative abuse is made. Subsequently, a 

selection of identified abuses that are of relevance for the research question of this thesis 

are presented and discussed. The types of abuse that are presented are those that can be 

linked to conducts pursued by vertically integrated undertakings favouring their own 

                                                
73 The Guidance Paper, para. 5. 
74 Whish & Bailey, Competition Law (2015), p. 209. 
75 O’Donoghue & Padilla, The Law and Economics of Article 102 (2014), p. 218. 
76 Jones & Sufrin, EU Competition Law (2016), p. 361. 
77 Ibid., p. 357. 
78 Case 85/76, Hoffman-La Roche, para. 91. 
79 Jones & Sufrin, Competition Law (2016), p. 360. 
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downstream operations. Thus, these are the abusive conducts that will be considered in the 

discussion and analysis in the two following chapters. 

 

2.3.2 Exclusionary Abuse 

Abuse within the meaning of Article 102 TFEU can be categorised into exclusionary and 

exploitative abusive behaviour.80 Exclusionary abuse is when the dominant undertaking 

prevents or hinders competition in the market.81 The idea behind the prohibition of 

exclusionary abuse is that if competitors’ ability to compete is harmed, or unlawfully limited 

in any way, this could affect the functioning of competition. Such a thing can then lead to 

consumers being harmed.82  

 

It is argued that “legitimate competition that excludes rivals is an essential part of 

consumer welfare maximisation.”83 This reinforces the idea that the desired form of 

competition is not all businesses being equal and reaching the same levels of success. In 

Hoffman-La Roche, the CJEU phrased a definition of exclusionary abuse that has come to 

form the foundation of the abuse assessment ever since.84 It was stated that “the concept 

of abuse is an objective concept relating to the behaviour of an undertaking in a dominant 

position which is such as to influence the structure of a market where, as a result of the 

very presence of the undertaking in question, the degree of competition in the market or 

the growth of that competition.” 85 

 

A few paragraphs later in the judgment, the Court added an element to the definition 

whereas regard shall be taken to the competition structure: “[…] Since the course of 

conduct under consideration is that of an undertaking occupying a dominant position in 

the market where for this reason the structure of competition has already been weakened, 

within the field of application of Article 102 any further weakening of the structure of 

competition may constitute an abuse of a dominant position.”86 

 

                                                
80 Whish & Bailey, Competition Law (2015), p. 213. 
81 Jones and Sufrin, Competition Law (2016), p. 351. 
82 Compare the discussion above in section 2.1 concerning ideas of effective competition. 
83 O’Donoghue & Padilla, The Law and Economics of Article 102 TFEU (2013), p. 215. 
84 Jones and Sufrin, Competition Law (2016), p. 357. 
85 Case 85/76, Hoffman-La Roche, para. 91. 
86 Ibid., para. 123. 
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In the Post Danmark I case the CJEU defined exclusionary abuse as “practices that cause 

consumers harm through their impact on competition.”87 However, the Court also added 

the following, stating that not every exclusionary effect is harmful to competition: 

“Competition on the merits may, by definition, lead to the departure from the market or 

the marginalisation of competitors that are less efficient and so less attractive to consumers 

from the point of view, among other things, price, choice, quality or innovation.”88 From 

the quote we learn that exclusions are not always abusive, despite the actions having an 

impact on competitors on the same market.  

 

It is necessary to clarify that it is (and that it should be) possible for businesses to compete 

on the merits and through means of successful competitive strategy eliminate less 

successful competitors in the market. To condemn such actions would be to condemn the 

basic idea of the free market.
89

 If all exclusionary effects were illegal, it would risk the 

elimination of incentives to innovate and to bring forward the best, possible products to 

the customers in the market. This will be discussed further in chapter 4. 

 

2.3.3 Exploitative Abuse 

Exploitative abuse occurs when a dominant undertaking takes advantage of its market 

power to exploit its trading partners, either customers or suppliers.90  Examples of 

exploitative abuse include unfair trading conditions, such as discriminatory sales 

arrangements where, inter alia, ticket sales were limited to residents in a certain nation.91  

 

Reading Article 102 TFEU, , it is clear that it covers abusive behaviour that exploits 

consumers, especially because of the wording of example (a).92 Despite this, the CJEU has 

shown a tendency of focusing on exclusionary abuse, i.e. the exclusion of competitors 

which is a conduct harmful to other competitors and competition itself.93 In the early days, 

exploitative behaviour was considered the only situation to which the article should be 

                                                
87 Case C-209/10, Post Danmark I, para. 20. 
88 Ibid., para. 22. 
89 See section 2.1 above. 
90 Jones & Sufrin, EU Competition Law (2016), p. 351. 
91 2000/12/EC: Commission Decision of 20 July 1999 relating to a proceeding under Article 82 of the 
EC Treaty and Article 54 of the EEA Agreement (Case IV/36.888 - 1998 Football World Cup) OJ L 5, 
8.1.2000 (World Cup Decision 1999). 
92 The example of illegal abuse according to Article 102 (a) TFEU is ”directly or indirectly imposing 
unfair purchase or selling prices or other unfair trading conditions”. 
93 Jones and Sufrin, EU Competition Law (2016), p. 355. 
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applied.94 However, this approach has changed during the years. This will be further 

discussed below. 

 

Conclusively, Article 102 TFEU can be applied to situations where the dominant 

undertaking’s behaviour directly prejudices the interests of consumers, despite the absence 

of any effect on the structure of the competition.95 Worth noting is, though, that despite the 

application of the article to exploitative behaviour, such an application can be beneficial for 

other competitors and competition in itself. This is because of the prohibition of 

exploitative behaviour also, indirectly, prohibits competitors of being forced out of the 

market. The prohibition of exploitative behaviour may therefore counteract exclusionary 

effects as well. 

 

2.3.4 Discrimination 

Article 102 TFEU gives examples of abuses that are to be prohibited as incompatible with 

the internal market in so far as it may affect trade between Member States. Under Article 

102 (c) TFEU it is stated that such abuse may consist in “applying dissimilar conditions to 

equivalent transactions with other trading parties, thereby placing them at competitive 

disadvantage.” This kind of discrimination can be seen as a third form of abuse, besides 

exclusionary and exploitative abusive behaviour. However, the concepts often overlap, 

whereas the same conduct can be both exclusionary and discriminatory, as well as 

exploitative and discriminatory.96  

 

A general definition of discrimination is as follows: “the application of dissimilar 

conditions to equivalent transactions without objective justifications.”97 However, such a 

general definition of a concept does not set up any clear limit for what is and what is not 

abusive discrimination. The concept of discrimination therefore needs to be defined in 

relation to a specific event in order to make an assessment of its compatibility with EU law.  

 

The assessment of discrimination can be complicated because of the need to define 

“equivalent transactions”. It is also necessary to establish a competitive disadvantage for 

                                                
94 Craig & Búrca, EU Law – Text, Cases and Materials (2015), p. 1069. 
95 World Cup Decision 1999, para. 100. 
96 Jones & Sufrin, EU Competition Law (2016), p. 351, Akman, The Concept of Abuse in EU Competition Law 
(2012), p. 242. 
97 Akman, The Concept of Abuse in EU Competition Law (2012), p. 238. 
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the affected trading parties.  Absolute equivalence seldom occurs. For that to happen, all 

parameters in two different cases would need to be exactly the same as one another. In 

complex transactions, identifying equivalent trading factors is problematic. Despite this, the 

CJEU and the Commission have shown a tendency of assuming that transactions are 

equivalent without an in-depth analysis of the case.
98

 They have also concluded that the 

allegedly discriminatory conduct per se entails a competitive disadvantage.
99

 This can be 

questioned from both an economic and an effect-based point of view. The assessment of 

equivalence can be considered having been made in a discretionary manner, not taking 

case-specific factors into consideration. Also, the per se assessment of competitive 

disadvantage lacks an analysis of any actual effects on the market. 

 

Discrimination can be detected in different kinds of abuse. The abuse types presented in 

the following sections all include discriminatory elements. One form of discrimination 

comes in the form of prices. While there are variations to the definition, one way of 

describing price discrimination is “charging different prices for different units and/or to 

different customers.”
100

 Price discrimination also includes charging the same prices for sales 

despite different costs.
101

 A dominant firm charging prices so low that competitors are 

unable to match is another form of price discrimination. A dominant supplier setting prices 

of one producer’s product so high that customers switch to another brand is another. From 

these examples, it is possible to see that price discrimination can be both exclusionary and 

exploitative: it can affect competitors’ possibilities of remaining on the market, as well as it 

can affect customers when the prices negatively impact consumer welfare.102  

 

Another aspect of discrimination is that it can occur without having an impact on the 

competitive structure as long as it has an exploitative effect, at least according to the 

Commission in the World Cup decision.103 However, this can be questioned since the 

wording of Article 102 (c) TFEU says that the discriminatory behaviour should place other 

                                                
98 Jones & Sufrin, EU Competition Law (2016), p. 560. 
99 Compare, for example, the General Court’s reasoning in case Case T-219/99, British Airways, para 293, 
later confirmed by the CJEU in Case Case C-95/04 P, British Airways. 
100 Akman, The Concept of Abuse in EU Competition Law (2012), p. 236. 
101 Jones & Sufrin, EU Competition Law (2016), p. 380. 
102 Akman, The Concept of Abuse in EU Competition Law (2012), p. 233. 
103 World Cup Decision 1999, Akman, The Concept of Abuse in EU Competition Law (2012), p. 242. 
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trading parties at a competitive disadvantage. It can be noted that the application of Article 102 

(c) TFEU to cases of exclusionary abuse has been considered controversial.
104

 

  

While discrimination in itself is considered an abuse according to Article 102 (c) TFEU, 

there are other kinds of abusive behaviour that contain elements of discrimination as well. 

Exclusionary discrimination has been defined as “any strategy implemented by an 

integrated firm that has the effect of raising the costs of rivals competing against an 

affiliated division on a neighbouring market.”105 Discrimination can thus occur with other 

parameters than price, applying discriminatory trading conditions towards consumers or 

suppliers and several examples of discrimination have been defined. Some of these 

exclusionary practices that involve some form of discrimination are predatory pricing, 

margin squeezes, rebates, tying and refusals to supply.106 For example, a distributor 

promoting one producer’s products more prominently than another producer’s is an 

example of non-pricing discrimination.  

 

Discrimination can also be a part of the abusive conduct in refusal to deal with certain 

firms or by ways of tying trading partners to the dominant undertaking. In line with what 

has been mentioned above, Article 102 TFEU is phrased in an open manner which means 

that theoretically, abuse can take other forms than the given examples. The following 

sections aims to present some forms of abuse that have been identified in case law and that 

are of interest in the analysis concerning vertically integrated undertakings favouring their 

own downstream operations. 

 

2.3.5 Tying and Bundling 

Tying and bundling (tying) are established forms of abuse that are closely linked 

together.107  The Commission describes it as follows: “Tying usually refers to situations 

where customers that purchase one product (the tying product) are required to also 

purchase another product from the dominant undertaking (the tied product). Tying can 

take place on technical or contractual basis. […] ‘Bundling’ usually refers to the way 

                                                
104 Jones & Sufrin, EU Competition Law (2016), p. 560. 
105 Ibanez Colomo, Exclusionary Discrimination under Article 102 TFEU, Common Market Law Review 51 
(2014), p. 146.  
106 Jones & Sufrin, EU Competition Law (2016), p. 559. 
107 Ibid., p. 473. 
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products are offered and priced by the dominant undertaking. In the case of pure bundling 

the products are only sold jointly in fixed proportions. In the case of mixed bundling, often 

referred to as multi-product rebate, the products are also made available separately, but the 

sum of the prices when sold separately is higher than the bundled price."108 Hence, tying 

means that an undertaking supplies a product with the condition that the customer also 

purchases something else. Tying can also consist of an undertaking only selling two items 

together or only ensures that the products are compatible together, compared to products 

from a competitor.109  

 

It is understandable that tying can be used as a cost-efficient way of providing new 

products to customers.110 It can help the undertaking to spread risks, to benefit from 

economies of scale and to offer an attractive ‘package deal’ to the customers.111 

Nevertheless, the conduct can be abusive when performed by a dominant undertaking. The 

practice can lead to the exclusion of competitors that are part of the same market(s) as the 

tied or tying product since these competitors become dependent on the dominant 

undertaking’s tying conduct.112  

 

The Commission will consider tying an exclusionary abuse if i) the tying concerns distinct 

products, i.e. that the products are ‘normally’ purchased from two different suppliers, and 

ii) that the tying leads to competitive foreclosure in the tied and/or tying market(s).113 A 

case law example concerning Microsoft and the concept of tying will be further discussed 

below.114 

 

2.3.6 Refusal to Deal 

While there is no general duty for dominant undertakings to supply their products and/or 

services to anyone who wishes to purchase, refusal to deal can become abusive in certain 

                                                
108 The Guidance Paper, para. 48. 
109 Jones & Sufrin, EU Competition Law (2016), p. 473. 
110 The Guidance Paper para. 49. 
111 Jones & Sufrin, EU Competition Law (2016), p. 475. 
112 The Guidance Paper para. 49. 
113 Ibid., paras. 50-52. 
114 See section 3.3. 
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cases.115 Refusal to deal is a type of conduct that typically becomes abusive when 

conducted by a dominant undertaking competing on the downstream market and the 

dominant undertaking competes on the downstream market with the buyer with whom it 

refuses to supply.116 Refusals to deal concerning including vertically integrated 

undertakings are the only scenarios dealt with in the Guidance of the Commission’s 

enforcement priorities in applying [Article 102] of the EC Treaty to abusive exclusionary 

conduct by dominant undertakings (the Guidance Paper).117 While refusal to deal can be 

considered an abuse in other circumstances as well, that does not fall within the scope of 

this thesis.  

 

The first case in which refusal to deal constituted an infringement of Article 102 TFEU 

was the Commercial Solvents case.118 The dominant undertaking, Commercial Solvents 

Corporation (CSC) was the main supplier of a raw material that their customer Zoja was 

dependent on in their business of producing Ethambutol. When CSC decided to stop 

supplying the raw material to Zoja simultaneously as CSC starting to engage in its own 

production om Ethambutol, the Commission found the refusal to supply Zoja to be 

infringing Article 102 TFEU. The CJEU stated that:  “it follows that an undertaking which 

has a dominant position in the market in raw materials and which, with the object of 

reserving such raw materials for manufacturing its own derivatives, refuses to supply a 

customer, which is itself a manufacturer of these derivatives, and therefore risks eliminating 

all competition on the part of this customer, is abusing its dominant position within the 

meaning of [Article 102 TFEU].”119 

 

In the Commercial Solvents case, the Court identified an upstream and a downstream market. 

The conduct was considered abusive, inter alia, because CSC dominated the upstream 

market as well as operating on the downstream market. These circumstances led to the 

dominant undertaking making the competitor on the downstream market dependent on 

them since a refusal to supply would eliminate the competitor from the market as well as 

                                                
115 Jones & Sufrin, EU Competition Law (2016), p. 496. 
116 The Guidance Paper, para. 76. 
117 Ibid., paras. 76-77. 
118 Cases 6 and 7/73 Istituto Chemioterapico Italiano SpA and Commercial Solvents v Commission [1974] 
ECLI:EU:C:1974:18, (Cases 6 and 7/73 Commercial Solvents). 
119 Ibid., para. 25. 



Hillevi Sundkvist 
 

 26 

allowing CSC to increase its market power.120 Thus, refusal to deal is considered abusive 

when a dominant undertaking in an upstream market wants to compete on the downstream 

market and therefore makes competitors’ existence in the downstream market dependent 

on the dominant undertakings’ supply of, i.e., raw materials.  

 

Intertwined with refusal to deal is the concept of essential facilities. ‘Essential facilities’ is 

used as an argument particularly when downstream competitors need access to something 

controlled by a vertically integrated dominant undertaking. In these cases, the competitor 

on the downstream market is dependent on the dominant undertaking in order to be able 

to produce or supply their own product. The Commission has stated that “a dominant 

undertaking which both owns and controls and itself uses an essential facility, i.e. a facility 

or infrastructure without access to which competitors cannot provide service to their 

customers, and which refuses its competitors access to that facility or grants access to 

competitors only on terms less favourable than those which it gives its owns services, 

thereby placing them at a competitive disadvantage.”121 Hence, the owner of an essential 

facility can in certain circumstances be obliged to provide non-discriminatory access to the 

facility.122 While this is an argument that has been used both by the Commission and by 

parties involved cases concerning Article 102 TFEU, the CJEU has never used the 

phrasing ‘essential facilities’ in their judgments. Nevertheless, they have discussed 

‘indispensability’ and identified limitations of when access should be given to such 

‘essential facilities’.123  

 

However, the right to compete and choose ones’ trading partners as well as the free 

disposal of ones’ property are fundamental ideas in free and effective competition 

acknowledged by the Commission.124 It is necessary to limit the possibility of claiming 

access to essential facilities or to argue that an abusive refusal to supply is at hand. If not, 

all successful facilities controlled by a dominant undertaking risk being targeted as ‘essential 

facilities’ by competitors on downstream markets, which in turn could seriously harm 

                                                
120 Ezrachi, EU Competition Law – An Analytical Guide to the Leading Cases (2014), p. 252. 
121 94/19/EC: Commission Decision of 21 December 1993 relating to a proceeding pursuant to Article 
86 of the EC Treaty (IV/34.689 - Sea Containers v. Stena Sealink - Interim measures) OJ L 15, 
18.1.1994. 
122 Jones & Sufrin, EU Competition Law (2016), p. 502. 
123 Such a discussion can be found in the Bronner case, presented below in section 3.2. 
124 The Guidance Paper, para. 75. 
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incentives to innovate.125 The idea of freedom to compete and the fact that there is no 

general obligation for dominant undertakings to ‘take care of’ less efficient or successful 

competitors in terms of refusal to deal is further discussed concerning the Bronner case in 

section 3.2.  

 

2.3.7 Margin Squeeze 

One form of abuse that can occur where vertically integrated undertakings are involved is 

called ‘margin squeeze’. The abuse is generally formed as a pricing strategy closely related 

to both discrimination and refusal to deal. In its first decision concerning margin squeeze, 

the Commission stated that “an enterprise in a dominant position may have an obligation 

to arrange its prices so as to allow a reasonably efficient manufacturer of the derivatives a 

margin sufficient to enable it to survive in the long term.”126 Hence, in determining 

whether or not the conduct is abusive, an assessment of relevant competitors and their 

efficiency has to be made.  

 

The abusive practice can occur where “a vertically integrated undertaking which is 

dominant on the upstream market for an input sets prices at such a level that its 

competitors on the downstream market cannot compete with it for the supply of products 

or services to customers.”127 This means that the dominant undertaking can set prices at 

such levels that competitors on the downstream market are unable to match the prices, and 

thus risk being excluded from the market. Such conduct leading to anti-competitive effects 

is abusive according to the CJEU.128  

 

The CJEU has further explained the practice of margin squeeze as a situation “where an 

undertaking introduces a pricing policy intended to drive from the market competitors who 

are perhaps as efficient as that dominant undertaking but who, because of their smaller 

financial resources, are incapable of withstanding the competition waged against them, that 

                                                
125 Jones & Sufrin, EU Competition Law (2016), p. 507. 
126 National Coal Board, National Smokeless Fuels Ltd and the National Carbonizing Company Ltd, 

79/185/ECSC [1976] OJ L35/6 at 7. 
127 Jones & Sufrin, EU Competition Law (2016), p. 408. 
128 Case C-280/08 Deutsche Telekom AG v Commission [2010] ECLI:EU:C:2010:603, (Case C-280/08 
Deutscehe Telekom), paras. 250-251. 
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undertaking is, accordingly, abusing its dominant position.”129 Thus, the dominant 

undertaking can benefit from its strong position in one market and take advantage of that 

when acting on the downstream operations. In such cases, it is not possible for smaller 

actors to successfully compete with the dominant undertaking, even though the smaller 

undertaking in other aspects is considered equally efficient as the dominant undertaking. 

While it, on one hand, is reasonable that a vertically integrated business benefit from it 

being successful and dominant in other markets, it can, on the other hand, be an abuse of 

dominance when the margin squeeze leads to anti-competitive effects.  

 

While there are similarities between refusal to deal and margin squeeze cases, the CJEU 

has, in the TeliaSonera case, stated that margin squeeze is an independent form of abuse and 

the conduct may be abusive even though there is no duty to deal.130 This can lead to the 

questionable conclusion that a vertically integrated undertaking that is not obliged to deal 

according to the ‘refusal to deal-doctrine’ because of the lack of indispensability still 

becomes obliged to deal according to the case law on margin squeeze. This can be the case 

if the dominant undertaking does supply goods but at anti-competitive prices.131 This, and 

other issues concerning margin squeeze will be discussed further in section 3.4 concerning 

the TeliaSonera case. 

 

2.3.8 Summary and Conclusion 

As mentioned above, the four behaviours under a-d in Article 102 TFEU are examples. It is 

not an exhaustive list of types of abuse.132 Dominant undertakings can perform other 

actions not exemplified but that still fall within the scope of the article. As the CJEU once 

phrased it, abuse may still occur “if an undertaking in a dominant position strengthens such 

a position in such a way that the degree of dominance reached substantially fetters 

competition, i.e. that only undertakings remain in the market whose behaviour depends on 

the dominant one.”133 Nevertheless, it has been argued that “it is difficult to think of any 

unilateral conduct that falls outside these four clauses of Article 102 and which should be 

                                                
129 Case C-52/09, TeliaSonera, para. 40, Case C-280/08 Deutsche Telekom, para. 199. 
130 Case C-52/09 TeliaSonera, paras. 54-59. 
131 Jones & Sufrin, EU Competition Law (2016), p. 427. 
132 Case 6/72, Contintental Can, para. 26. 
133 Ibid. 
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subject to competition law.”134 However, examples exist of conducts that in themselves not 

could be considered abusive within the meaning of Article 102 TFEU but when seen in 

relation to each other, forming a pattern, were considered abusive by the Court.135  

 

The established forms of abuse that have been presented all involve elements of 

discrimination insofar as the dominant undertaking benefits themselves to the prejudice of 

competitors, oftentimes competitors on downstream markets.136 The abusive behaviours 

also relate to conducts performed by dominant undertakings engaging in self-preferencing 

business conduct. However, the question remains as to whether a dominant undertaking 

can discriminate in favour of its own operations outside the scope of the general, 

established forms of abuse. Additionally, it is debatable whether there exists a general duty 

not to engage in exclusionary discrimination.137  

 

Conclusively, there are no absolute frames for what is and what is not an abusive behaviour 

within the meaning of Article 102 TFEU. When there is an uncertainty in how and when 

the law should apply, problems with the rule of law arise. If undertakings acting in the 

internal market, enjoying the benefits of free competition aiming to pursue their full, 

competitive potential, but do not have the ability to foresee whether or not their conducts 

will be regarded illegitimate by the Commission or the Court, legal certainty is flawed. 

These issues will be discussed further in the final chapter. 

 

2.4 The Special Responsibility of Dominant Undertakings 

2.4.1 A special Responsibility 

The fact that an undertaking is in a dominant position does not in itself render abuse.138 

Nevertheless, it is settled that undertakings in such a position have certain obligations that 

smaller, non-dominant undertakings, do not have. The CJEU has in the case Michelin I 

stressed that dominance does come with a ‘special responsibility’: 

 

                                                
134 Jones & Sufrin, EU Competition Law (2016), p. 354. 
135 Case C-457/10 AstraZeneca. 
136 Jones & Sufrin, EU Competition Law (2016), p. 559. 
137 Ibid., p. 559. 
138 Ibid., p. 357. 
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“A finding that an undertaking has a dominant position is not in itself a recrimination but 

simply means that, irrespective of the reasons for which it has such a dominant position, 

the undertaking concerned has a special responsibility not to allow its conduct to impair 

genuine undistorted competition on the common market.”139  
 

The Commission (with reference to the CJEU) confirms that “holding a dominant position 

confers a special responsibility on the undertaking concerned, the scope of which must be 

considered in the light of the special circumstances of each case.”140 This special 

responsibility has been considered a “key element in the application of Article 102" and is 

therefore of interest in this thesis.141 

 

2.4.2 Super Dominance 

When discussing the special responsibility of dominant undertakings, the degree of 

dominance has been shown to be of importance whereas the concept of ‘super dominance’ 

has emerged. The expression has been used by the Court, inter alia, in cases where the 

concerned undertakings have enjoyed a position of what can be called ‘quasi monopoly’. In 

these cases, the undertakings have had market shares of around 90%.142   
 

It has been argued that undertakings that hold a position of super dominance as a 

consequence of their quasi-monopoly have a “particularly onerous special responsibility” 

and also that the responsibility tends to increase in line with increasing dominance.143 This 

has been questioned both from an economic and legal perspective and it seems unclear 

whether  it is well-founded to have an approach in which the prevalence of abuse is based 

upon an increasing degree of dominance.144 In one case, it was explicitly stated by the 

Advocate General – to which the Court agreed – that the degree of market dominance 

should not be relevant to the assessment of abuse since Article 102 TFEU makes no 

reference to any concept of super dominance.145 Nevertheless, the Court has confirmed 

                                                
139 Case 322/81 NV Nederlansche Vanden-Industri Michelin v Commission, [1983] ECLI:EU:C:1983:313 (Case 
322/81 Michelin), para. 57. 
140 The Guidance Paper, para 9, Case C-333/94 P TetraPak International SA v Commission, [1996] 
ECLI:EU:C:1996:436, (Case C-333/94 TetraPak) para. 24. 
141 Jones & Sufrin, EU Competition Law (2016), p. 358. 
142 Whish & Bailey, Competition Law (2015), p. 198. 
143 Opinion of Advocate General Fennelly delivered on 29 October 1998 in cases C-395 and 396/96 P 
Compagnie Maritime Belge Transports SA and Dafra-Lines A/S v Commission [2000] ECLI:EU:C:1998:518. 
144 Jones & Sufrin, EU Competition Law (2016), p. 358. 
145 Opinion of Advocate General Mazák delivered on 2 September 2010 in case C-52/09, 
Konkurrensverket v TeliaSonera Sverige AB [2010], ECLI:EU:C:2010:483, para. 41. 
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that the degree of market strength is significant in relation to the extent of the effects of 

the abusive conduct, however, not to the question of whether the abuse as such exists.146 

 

Furthermore, indications have been made that undertakings with very large market shares 

and only one competitor is more likely to be found to have abused this dominance 

compared to a dominant undertaking with less market power.147  This raises questions such 

as whether the bar for what undertakings with a quasi-monopoly position can do is set 

lower than what it is for competitors with less market power.  

 

One complaint concerning the special responsibility can be that actions that are legitimate 

if conducted by a non-dominant firm is illegal when pursued by a dominant. In broad 

terms, this would mean that a certain business strategy is legitimate when an undertaking 

has a market share of i.e. 35%. When the market shares increase and the same undertaking 

continues with the same business strategy despite their market share exceeding 50%, that 

very business conduct becomes illegal.  One could argue that this means that businesses are 

able to grow and develop to a certain extent, but that they then have to ‘step down’ in 

order to not make any mistakes when reaching a certain level of dominance.  

 

It is in line with competition law that dominant undertakings do have to take responsibility 

for their actions when those actions may damage the desired effective competition. It is 

also noteworthy that this responsibility may be perceived as an obstacle of innovation since 

it puts an end to further development. However, the arguments can be turned the other 

way around, and the special responsibility can in fact be considered necessary for 

innovation: if super dominant undertakings were not required to consider their special 

responsibility when reaching substantial levels of dominance, their exclusion of 

competition could lead to the super dominant undertakings not having any reasons to 

continue their innovative processes.  

 

Finally, it should be noted that the Court has established that the prevalence of super 

dominance – while having an important role in the overall application of Article 102 TFEU 

– should not be the only determinant of what constitutes abuse.148 Nevertheless, it is hard 

                                                
146 Case C-539/10 Tomra Systems and Others v Commission, [2012] ECLI:EU:C:2012:221, para. 39. 
147 Cases C-395 and 396/96 P Compagnie Maritime Belge Transports SA and Dafra-Lines A/S v Commission 
[2000] ECLI:EU:C:2000:132 (Cases C-395 and 396/96 P, Compagnie Maritime), paras. 112-119. 
148 Jones & Sufrin, EU Competition Law (2016), p. 359. 
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to ignore the fact that super dominance can be a relevant factor in the assessment of an 

Article 102-case. 

 

2.5 Different Approaches to Article 102 TFEU 

2.5.1 General Objectives of Article 102 TFEU 

The objectives of Article 102 TFEU are not entirely clear, and the application of the article 

has been considered both controversial and inconsistent.149 It appears to be somewhat of a 

disparity between the Commission’s interpretation of the main objectives of the article 

compared to the CJEU’s interpretation.150 While the CJEU has shown a tendency for 

applying the provision to exclusionary abuses – i.e. abuses harmful to other competitors 

and competition overall – the Commission has taken measures to implement a consumer 

welfare approach.151  

 

Some commentators claim that it is now generally accepted that consumer protection is the 

main purpose of Article 102 TFEU.  While there is no doubt that the article does prohibit 

both exclusionary and exploitative abuse, its primary objective is still up for discussion. 

Should focus be on protecting consumers, competition on the market or other 

competitors? Perhaps all three? In order to form a basis for the analysis in chapter 4, the 

following section aims to acknowledge the Commission’s and the CJEU’s different 

approaches when it comes to the application and main goal(s) of Article 102 TFEU. 

 

2.5.2 The Commission’s Approach Towards Article 102 TFEU 

In an attempt to reorient the application of Article 102 TFEU away from a formalistic to a 

more effect-based approach, considerate of both economic effects and consumer welfare, a 

review of Article 102 TFEU was performed. Using a form-based analysis means that a 

certain conduct is condemned as an exclusionary abuse because it takes a certain form 

rather because of its effect in the particular case – for example, because it contains an 

element of discrimination. While a form-based approach would target conducts that 

                                                
149 Compare, for example, the discussion in Jones & Sufrin, EU Competition Law (2016), p. 257, Craig & 

Búrca EU Law – Text, Cases and Materials (2015), p. 1069, Whish & Bailey, Comepetition Law (2015), p. 
201. 

150 Jones & Sufrin, EU Competition Law (2016), p. 278. 
151 The Guidance Paper, para. 19. 
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hypothetically harm competition, an effect-based approach could be said to be a more 

‘realistic’ analytical method, where the actual results of the conduct is vital.  

 

One of the reasons behind the review was the Commission’s aim of pursuing consumer 

protection to a broader extent than previously. The sentiment behind this review was that 

too much focus had been on the protection of other competitors and competition in 

itself.152 As a result of the reviews, the Commission published a Discussion Paper in 

2005.153 This Discussion Paper later transpired into the publication of the Guidance Paper 

in 2009.154 The Guidance Paper is not to be seen as a legally binding statement of how the 

interpretation of the article should be made. Rather, it explains how and when an 

undertaking may be subject to the Commission’s enforcement action. The purpose is to 

“provide greater clarity and predictability” in analysing actions taken by the Commission 

concerning exclusionary conducts on the internal market.155  

 

In the Guidance Paper, consumer protection gets a lot of attention. It is stated that “in 

applying [Article 102] to exclusionary conduct by dominant undertakings, the Commission 

will focus on those types of conduct that are most harmful to consumers.”156 Although this 

quote could be interpreted as if consumer protection is the only priority in exclusionary 

abuses, the paragraph continues with the following: “The Commission, therefore, will 

direct its enforcement to ensuring that markets function properly and that consumers 

benefit from the efficiency and productivity which results from effective competition 

between undertakings.”
157

 Hence, the Guidance Paper does not state that consumer 

protection is the Commission’s only goal in the enforcement of Article 102 TFEU. Rather, 

it settles that consumers should be of primary consideration when conducting 

investigations and making decisions concerning exclusionary practices having an impact on 

the market in general.  

 

                                                
152 Jones & Sufrin EU Competition Law (2016), p. 350. 
153 DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary 
abuses, (The Discussion Paper). 
154 The Guidance Paper. 
155 Ibid., para. 2. 
156 Ibid., para. 5. 
157 Ibid., para. 5. 
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Similar to the CJEU, the majority of the Commission’s investigations in the area of Article 

102 TFEU concern practices that are anti-competitive by its effect on the market as such.158 

This relates to the goals of maintaining a well-functioning, non-distorted market. 

Nevertheless, the Commission does not limit their enforcement practices to market 

behaviour risking distortion of competition. This was shown in, for example, the World Cup 

decision, referred to above, where the Commission’s investigation concerned specific sales 

arrangement that they considered abusive because of its discriminating impact directly on 

consumers.159 Conclusively, the Commission explicitly wants to protect consumers but are 

engaged in counteracting all kinds of abusive behaviour that risk distorting competition on 

the internal market. 

 

2.5.3 The CJEU’s Approach Towards Article 102 TFEU 

It is clear from the wording of Article 102 TFEU, especially because of example (a), that 

the article covers abusive behaviour that exploits consumers.160 In the early days, 

exploitative behaviour was considered the only situation to which the article should be 

applied.161 However, this approach changed during the years and the CJEU has shown a 

tendency of focusing on exclusionary abuse.162 

 

The CJEUs teleological interpretation of Article 102 TFEU was first shown in the 

Contintental Can case. There, the Court found the article to cover exclusionary abuses, i.e. 

conducts detrimental to the market structure as well as those directly harmful to 

consumers. The Court’s conclusion was made with reference to the previous Article 3(f) 

TFEU, now to be found in Protocol 27, where it is settled that the EU institutions, 

“considering that the internal market includes a system ensuring that competition is not 

distorted, shall take actions on this matter.”163 In the Contintental Can case, the Court stated 

that the Article “is not only aimed at practices which may cause damage to consumers 

directly, but also those which are detrimental to them through their impact on an effective 

competition structure.”164   

                                                
158 Jones & Sufrin, EU Competition Law (2016), p. 355. 
159 World Cup Decision 1999. 
160 Whish & Bailey, Competition Law (2015), p. 213. 
161 Craig & Búrca, EU Law – Text, Cases and Materials (2015), p. 1069. 
162 Jones and Sufrin, EU Competition Law (2016), p. 355. 
163 Consolidated version of the Treaty on European Union, Protocol (No 27) on the Internal Market 
and Competition.  
164 Case C-6/72, Contintental Can, para. 26. 
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Ever since the establishment of the applicability of Article 102 TFEU to exclusionary 

abuses, the vast majority of cases have concerned such conducts.165 The Court, however, 

points out that consumer protection is an essential part of the enforcement of Article 102 

TFEU. The Court has repeated its statement from Continental Can more recently in the 

TeliaSonera case, stating that the article is “referring not only to practices which may cause 

damage to consumers directly [...] but also to those which are detrimental to them through 

their impact on competition.”166 Hence, the consumer protection approach has been clearly 

visible in the CJEU’s judgments. 

 

At the same time as the consumer welfare goal was considered in the TeliaSonera case 

concerning exclusionary abuse, the CJEU stated that the function of Article 102 TFEU is 

to “prevent competition from being distorted to the detriment of the public interest, 

individual undertakings and consumers, thereby ensuring the well-being of the European 

Union.”167 While it is clear that consumer protection was taken into consideration, 

emphasis was also laid on the abusive conduct’s impact on competition in itself.   

 

A tendency to focus on competition itself and on applying a conservative and formalistic 

approach has been shown in a few cases. This can be contrasted to the Commission’s 

consumer-oriented approach. In a case concerning exclusionary abuse, both the General 

Court and the CJEU applied the Article 102 TFEU to a dominant undertakings’ allegedly 

abusive conduct in a formalistic way, without putting much focus on the arguments put 

forward by the dominant undertaking requesting an effect-based analysis.168 A similar 

formalistic reasoning can be found in the Microsoft case (concerning tying) as well as in parts 

of the General Court’s reasoning in the Intel case (concerning rebates).169 Whether or not 

cases like these indicate that there is a discrepancy between the explicit goal of an effect-

based approach protecting consumers and a formalistic way of applying the law in order to 

maintain a stable market will be further discussed in chapter 3-4. 

                                                
165 Whish & Bailey, Competition Law (2015), p. 214. 
166 Case C-52/09, TeliaSonera, para. 24. A similar statement was made in the case C-209/10 Post 
Danmark. 
167 Case C-52/09 TeliaSonera, para. 22. 
168 Case T-219/99, British Airways v Commission [2003] ECR II-5917, ECLI:EU:T:2003:343 (Case T-
219/99 British Airways), Case C-95/04P, British Airways v Commission [2007] ECLI:EU:C:2007:166 (Case 
C-95/04P British Airways). 
169 Case T-201/04 Microsoft, [2007] ECLI:EU:T:2007:289 (Case T-201/04 Microsoft), Case T-286/09, Intel 
[2014], ECLI:EU:T:2014:547 (Case T-286/09 Intel). 
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2.5.4 Summary and Discussion 

From the presentation above, it is clear that the approaches towards the purposes of 

Article 102 TFEU have shifted quite a few times during the history of EU competition law. 

Before Continental Can, the article was considered to be applicable only to cases where 

consumers were harmed directly. The teleological application of Article 102 TFEU in 

Continental Can changed the view upon the article to it covering exclusionary abuse as well 

as practices that were merely exploitative. This led to the CJEU focusing almost exclusively 

on exclusionary abuses in ways that focused on competition and competitors to a wider 

extent than with the consumer-oriented approach. The Commission sought to change this 

whereas they by means of the Guidance Paper wanted to emphasise the consumer welfare 

and the effect-based approaches. 

 

When applying Article 102 TFEU with the explicit purpose of protecting competitors it is 

in some cases questionable whether or not the consumer welfare purpose is actually being 

covered in the desired effect-based approach. Questions can be raised whether the 

argument of consumer benefits is used as a ‘camouflage’. This could be the case when the 

prohibition protects the competitors of the dominant undertakings by limiting the 

successful, dominant undertakings from pursuing competitive strategies while claiming that 

the prohibition is for the good of the consumers. This can be problematic since behaviour 

by a dominant undertaking that injures a competitor will not necessarily injure consumers, 

as previously presented.  

 

Despite the objectives of Article 102 TFEU being fundamental in the application of the 

article, no unified approach has been established. The question of what is to be considered 

the main goal of the article has been deemed “surprisingly unsettled.”170 Conclusively, as 

one author put it, “no one quite seems to know what exactly Article 102 should be doing, 

although this does not seem to stop anyone from enforcing it.”171 

  

                                                
170 Akman, The Concept of Abuse in EU Competition Law (2012), p. 130. 
171 Ibid., p. 328. 
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3 Case Law 
3.1 Presentation of Selected Cases 

The following chapter presents and briefly discusses cases that are central within the 

research question of the thesis. The selected cases concern different abusive practices such 

as refusal to deal (Bronner), tying and bundling (Microsoft) and margin squeeze (TeliaSonera). 

Lastly, the Google Shopping case is presented and discussed, parallels being drawn to the 

previous cases.  

 

The common denominator of the cases is that they all concern vertically integrated 

dominant undertakings that have favoured their own downstream operations. The 

proceedings have thus concerned the potential infringement upon Article 102 TFEU.  

 

An in-depth analysis of all parameters in the cases is not possible. Focus will therefore be 

on the discussion regarding prevalence of abuse and issues concerning vertical integration 

while other aspects of the cases are left out as far as possible. This is in line with both the 

Commission’s and the CJEU’s way of dealing with case law comparisons, as presented 

above in section 1.3. 

 

3.2 The Bronner Case  

3.2.1 Background 

The Bronner company published the Austrian daily newspaper called Der Standard. In order 

to distribute the newspaper to Austrian homes, Bronner wanted to use the nationwide 

home-delivery service system owned by the Mediaprint Group (Mediaprint). Since 

Mediaprint distributed their own, rivalling newspapers through their home-delivery 

systems, they were operating both on the upstream and downstream markets. When 

Mediaprint refused to give Bronner access to their delivery service, Bronner brought a 

pleading for the national court.  

 

Bronner claimed that Mediaprint were abusing their dominant position on the market and 

that Mediaprint should be obliged to give Bronner access to the delivery system with 

reference to the delivery service being an essential facility. Bronner claimed that the refusal 

was discriminatory since other newspapers not owned by Mediaprint were included in 



Hillevi Sundkvist 
 

 38 

Mediaprint’s delivery system.172 This discriminatory conduct favoured Mediaprints own 

downstream operations over Bronner’s interests of being included in the distribution 

system.  

 

Mediaprint argued, inter alia, that their dominant position did not oblige them to “subsidise 

competition by assisting competing companies.”173 The dispute led to the Austrian court 

seeking a preliminary ruling from the CJEU. 

 

3.2.2 Findings of the CJEU 

The CJEU discussed Bronner’s arguments that refusal of access to delivery systems in 

exceptional circumstances could indeed be an abuse of dominance according to the 

essential facilities doctrine with reference to the Magill and Commercial Solvents cases.174 The 

need to show exceptional circumstances would however require all competition in the daily 

newspaper market to become eliminated and that there would be no potential substitute for 

distribution of newspapers as a result of the dominant undertaking’s refusal. However, the 

Court stated that such a situation was “certainly not the case” since other methods of 

newspaper distribution were available.175 The fact that such alternatives – for example, sales 

in kiosks and shops - would be less advantageous than Mediaprint’s home-delivery system 

did not have an impact on the Courts conclusion. Neither would it, according to the Court, 

be “unreasonably difficult” for other actors to create and/or provide alternative home-

delivery systems.176  

 

The Court concluded that the refusal by a dominant press undertaking that owns and 

distributes its own newspapers to allow the publisher of a rival newspaper access to the 

home-delivery scheme does not constitute abuse of a dominant position. The Court thus 

strongly emphasised the structure of free competition and did not overly intervene in 

Mediaprint’s business strategies. In this case, it was not considered an abuse for the 

vertically integrated dominant undertaking to favour its own downstream operations over 

the interests of a competitor. 

                                                
172 Case 7/97 Oscar Bronner GmbH & Co KG v Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co KG 
[1998] ECLI:EU:C:1998:569, (Case 7/97 Bronner), para. 5. 
173 Ibid., para. 9. 
174 Ibid., paras. 38-42. 
175 Ibid., para. 42. 
176 Ibid., para. 44. 
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3.3 The Microsoft Case 

3.3.1 Background 

After indications concerning Microsoft being guilty of abuse of a dominant position, the 

Commission initiated proceedings against the company in 1999. The alleged abuse 

concerned i) Microsoft withholding interoperability information and the authorization of 

that information for the purpose of developing and distributing products competing with 

Microsoft’s own products and ii) making the availability of the Windows client PC 

operating system conditional on the simultaneous acquisition of the Windows Media Player 

software, which was considered restricting competition in the multimedia player market. 

That is, it was both a case of refusal to supply as well as Microsoft tying the Windows 

Media Player to its own operating system. The Commission’s decision ordered Microsoft 

to license the relevant interoperability information on reasonable and non-discriminatory 

conditions as a measure to cease their refusal to supply. 

 

Concerning the tying, where Microsoft supplied their Windows-products with the 

Windows Media Player pre-installed, the Commission meant that Microsoft were bundling 

two distinct products together in order to increase its power on the media player market. 

The Commission stated that this conduct was abusive because it fulfilled four criteria: i) the 

conduct concerned two different markets, ii) there was dominance on the tying market, iii) 

the customers were given no choice to obtain the tying product alone and iv) the tying 

foreclosed competition.177 

 

Microsoft argued, inter alia, that their conduct did not constitute an abuse and that they 

should not be liable of licensing their interoperability information. According to Microsoft, 

such a demand would infringe their intellectual property rights. Microsoft also pointed out 

that the Commission’s decision could have harmful impacts on innovation. To this, the 

Commission argued that any potential negative impact of an order to supply on Microsoft’s 

incentives to innovate was outweighed by its positive impact on the whole industry.178   

                                                
177 Commission Decision of 24 May 2004 relating to a proceeding pursuant to Article 82 of the EC 
Treaty and Article 54 of the EEA Agreement against Microsoft Corporation (Case COMP/C-3/37.792 
— Microsoft), OJ L 32, 6.2.2007, para. 794. 
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3.3.2 Findings of the General Court 

The Commission’s decision was, in most parts, confirmed by the General Court in 2007.179 

The Court stated that the refusal to license a third party to use a product covered by an 

intellectual property right cannot in itself constitute abuse of dominance, except for in 

exceptional circumstances.180 It is possible to draw parallels to the CJEU’s reasoning 

concerning indispensability in the Bronner case. In Microsoft, exceptional circumstances were 

defined as i) that the refusal related to a product or service indispensable to the exercise of 

a particular activity on a neighbouring market, ii) that the refusal was of such kind as to 

exclude any effective competition on that neighbouring market and iii) that the refusal 

would prevent the appearance of a new product for which there is a potential consumer 

demand.181 Hence, the Court disregarded the idea of a per se rule concerning the refusal to 

supply. Nevertheless, exceptional circumstances were considered to be at hand in the case 

as for why Microsoft’s refusal to supply was deemed abusive. 

 

Microsoft argued that it was insufficient for the Commission to merely claim that the 

behaviour ‘risked’ distorting competition and not showing enough evidence for any real 

abuse. Microsoft demanded an effect-based analysis and claimed that the Commission 

must be able to show that the refusal to deal would be likely to eliminate all competition or 

that there should be shown to be a high probability that the conduct should have such 

results.182 However, the Court found Microsoft’s argument to be “purely one of 

terminology and wholly irrelevant.”183  

 

The Court further stated that if the Commission was required to show such evidence 

before taking action, that would “clearly run counter to the objective of [Article 102 

TFEU], which is to maintain undistorted competition on the common market […].”184 

Thus, the Commission cannot be obliged to show the anti-competitive effects since that 

would require them letting competition be distorted before taking action for. Conclusively, 

there is no per se rule that states that every refusal to supply by a dominant undertaking is 

                                                
179 Case T-201/04, Microsoft. 
180 Ibid., para. 331. 
181 Ibid., para. 332. 
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abusive, however, it is enough that the conduct risks distorting competition for it to be 

considered abuse of dominance. 

 

Regarding the tying and bundling the Court states that the two products are indeed distinct, 

something that can be assessed from observing consumer demand.185 Microsoft argued 

that there is no demand for a Windows client PC operating system without a streaming 

media payer. To this, the Court states that the question is not whether or not the two 

products are demanded at all, but whether they are necessarily wanted from the same 

source.186 It was also necessary to observe that, although the two products in the majority 

of cases preferably are to be connected, there are cases where there might be a demand for 

just one of the products, such as at companies refraining from their staff using them for 

non-work related purposes.187 According to the Court, this supports the conclusion that 

consumers should be able to choose two different suppliers when purchasing two different 

products, despite the products having a close connection or preferably being connected or 

used simultaneously.  

 

The fact that consumers did have an actual option of installing another media player did 

not suffice as an argument concerning restriction of competition. The Court meant that, 

although the consumers could install another software, they had very little incentive to do 

so when they already had the pre-installed media player.188 A lack of incentive to purchase 

another media player can consequently be interpreted as if it damages competitors’ sales of 

media players. 

 

Furthermore, Microsoft argued that there was no proof of the tying actually restricting 

competition.189 This argument was rejected by the Court who found it to be clear that 

Microsoft’s conduct did have an effect on the market and competition structure. The Court 

argued that the practice led to an “unparalleled advantage with respect to the distribution 

of its products and to ensure the ubiquity of Windows Media Player on client’s PCs 

throughout the world, thus providing a discentive for users to make use of third-party 

                                                
185 Case T-201/04, Microsoft, paras. 917-918. 
186 Ibid., paras 921-922, Jones & Sufrin, EU Competition Law (2016), p. 486. 
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media players […].”190 This should be interpreted as if, according to the Court, such an 

advantage per se leads to foreclosure and distortion of competition.191 

 

Concerning the foreclosure, the Court confirmed several of the Commission’s findings, 

inter alia that Microsoft was using Windows as a distribution channel to ensure a significant 

competitive advantage on the media players market. The Court also confirmed that 

Microsoft interfered with the normal competitive process. A non-distorted competitive 

process would benefit users by ensuring quicker cycles of innovation as a consequence of 

unfettered competition on the merits.192 The Court further confirmed that the bundling did 

let Microsoft “expand its position in adjacent media-related software markets and weaken 

effective competition, to the detriment of consumers […].”193 Neither of these anti-

competitive effects could be objectively justified as strategic business models.194 

 

It has been argued that market specific aspects of innovation were not considered enough, 

by neither the Commission nor the Court. For example, despite the Commission 

acknowledging the importance of market specific factors to be taken into account when the 

competition assessment is being made, they seem to have missed out on the competition 

constraints that Microsoft was actually facing, in the form of Apple’s ongoing growth.195 

Nevertheless, the Microsoft case has been considered to be a demonstration of the effect-

based approach sought for in the Guidance Paper since the Commission did perform 

investigations concerning the relevant market and risks of distortion.196 However, the Court 

does argue that it is enough that a certain conduct risks distorting competition rather than it 

being shown the conduct actually distorts competition for the conduct to be considered 

abusive. Therefore, the discussion concerning the Commission’s obligation to show 

distortion of competition is not necessarily fully effect-based.   
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3.4 The TeliaSonera Case 

3.4.1 Background 

In the TeliaSonera case, the CJEU discussed criteria for establishing margin squeeze as an 

abuse. The case concerned pricing practices of ADSL input services that the dominant 

undertaking TeliaSonera supplied to both wholesalers and end users. In essence, the 

Stockholm District Court asked the CJEU “to clarify in what circumstances the spread, 

between, on one hand, the wholesale prices for ADSL input services supplied to operators 

and, on the other hand, the retail prices for broadband connection services supplied to end 

users, resulting from the pricing practice applied by a vertically integrated 

telecommunications undertaking, may constitute an abuse, within the meaning of Article 

102 TFEU.”197 

 

3.4.2 Findings of the CJEU 

The Court stated that in order to determine whether the conduct was abusive, it is 

necessary to consider all the circumstances and to investigate whether the practice 

performed by TeliaSonera tends to remove or restrict the buyer’s freedom to choose his 

sources of supply, to bar competitors from access to the market, to apply dissimilar 

conditions to equivalent transactions with other trading parties, or to strengthen the 

dominant position by distorting competition.198 

 

According to the CJEU an abusive margin squeeze would be at hand if, inter alia, “the 

spread between the wholesale prices for ADSL input services and the retail prices for 

broadband connection services to end users were either negative or insufficient to cover 

the specific costs of the ADSL input services which TeliaSonera has to incur order to 

supply its own retail services to end users, so that that spread does not allow a competitor 

which is as efficient as that undertaking to compete for the supply of those services to end 

users.”199 The CJEU thus meant that such a conduct would lead to competitors being able 

to compete on the retail market only at a loss, despite those competitor being as efficient as 

the dominant undertaking.200  
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The CJEU confirmed the fact that TeliaSonera was under no obligation to supply ADSL 

input services.201 Nevertheless, as will be shown, such a finding does not mean that a 

margin squeeze cannot be at hand. TeliaSonera, in that context, argued that “in order 

specifically to protect the economic initiative of dominant undertakings, they should 

remain free to fix their terms of trade, unless those terms are so disadvantageous for those 

entering into contracts with them that those terms may be regarded […] as refusal to 

supply”, similar to what was demonstrated in the Bronner case.202  The CJEU did not agree 

with this line of argumentation and stated that the criteria in Bronner concerned a refusal to 

deal and hence cannot be applied to a situation where the dominant undertaking in fact 

does deal, notwithstanding doing so at disadvantageous, discriminatory conditions.203 Thus, 

the margin squeeze in the TeliaSonera case is an independent form of abuse distinct from 

that of refusal to supply.204 This statement demonstrates the importance of keeping in 

mind that the different kinds of abuses demand different kinds of analyses when applying 

the law. 

 

Concerning whether any anti-competitive effects are required for the abuse assessment, the 

Court stated that the existence of a margin squeeze is not in itself enough to assume that 

the conduct is an infringement of Article 102 TFEU.205 However, it is not necessary to 

show any concrete anti-competitive effects as long as it is possible to show ‘probable’ anti-

competitive effects which may potentially exclude competitors.206  

 

The reasoning on ‘probable effects’ can be considered formalistic since it means that it is 

not necessary to show any actual anti-competitive effects on the market in order to 

establish abuse. Despite the Court statement of the existence of a margin squeeze in itself 

being insufficient to constitute an abuse, it is enough to show that the conduct is capable 

of anti-competitive effects.  
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It is indeed possible to argue that the need to show capability of distortion does contain 

elements of an effect-based approach. Nevertheless, one could also claim that the fact that 

those effect do not need to be concrete indicates that the Court does find it sufficient with 

the assessment of prevalence of a certain kind of behaviour – here, a vertically integrated 

undertakings’ margin squeeze in favour of its own downstream operations – in order to 

establish the prevalence of abuse. While the Court might consider its reasoning to be 

effect-based, it is difficult to see that affected undertakings find such conclusions sufficient 

or foreseeable. 

 

On a final note, it is worth observing that the Court initially emphasised that the function 

of the competition rules is to “prevent competition from being distorted to the detriment 

of the public interest, individual undertakings and consumers, thereby ensuring the well-

being of the European Union.”207 The phrasing suggests that focus is to be put on 

competitors on the market to a broader extent than the functioning of the market in itself. 

This can be seen as conflicting with many of the ideas presented above in section 2.1. The 

CJEU’s approach in TeliaSonera can thus be considered going not forward, but backward in 

the enforcement of Article 102 TFEU.208 

 

3.5 The Google Shopping Decision 

3.5.1 Introduction 

Google LLC. (Google), founded in 1998, has dominant position in the market for general 

search engine services and holds markets shares of approximately 90% worldwide, 

including the EU.209 Despite Google’s relatively late entrance to the market – Google 

entered the search engine market while competitors such as AltaVista and Yahoo already 

had been up and running for quite some years – Google’s position in the market arose 

quickly. It has been said that the main reason for this rapid market expanse and popularity 

is to be found in Google’s PageRank algorithm which ranked results based on their relative 

importance, as compared to other search engines that based the search results on the 

                                                
207 Case C-52/09, TeliaSonera, para. 22. 
208 Akman, The Concept of Abuse in EU Competition Law (2012), p. 326f. 
209 This is based on statistics from Statcounter GlobalStats (2019-02-27) as well as from what has been 

brought forward by both Google and the Commission in the Google Shopping Decision, paras. 273-
284. 
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number of times a search query was displayed on a certain web page.210 Awareness of this 

kind of algorithm is of importance for the understanding of parts of the Commission’s 

decision that is presented in the following sections. 

 

The Google success story can be further explained in that the PageRank algorithm turned 

out to be somewhat of a “self-boosting feedback loop” as the ranking system improves 

itself the more people use it.211 The more data that Google obtains from the user’s 

searches, the better the search results. Better search results will naturally lead to an 

increased number of users, which in turn leads to greater incentives for advertisers and 

investors to choose Google as their platform for promotion purposes.212 A product that 

improves itself as its popularity grows is naturally the business dream coming true.  

 

As if it was not enough with the remarkable PageRank algorithm, Google acts on a market 

where they can benefit from economies of scale. On one hand, setting up a search engine 

on an international level demands significant investments, both in R&D, server 

infrastructure, social networking features etc. On the other hand, when the fixed costs have 

been covered, the additional variable costs that remain are small. This leads to Google 

being able to benefit from its growing market shares combined with low costs. Their 

market dominance is uncontested and will thus not be further examined. With these 

variables in mind, we can see why and how Google has been able to expand and maintain a 

strong position in the market.  This is also a reason for why businesses such as Google are 

of core interest when it comes to the EU’s antitrust policies and its competition law 

enforcement. 

 

3.5.2  Background to the Commission’s Decision 

In November 2010, due to a large number of complaints, the Commission initiated 

investigations concerning whether or not Google had abused its dominant position 

regarding its system for online searches. The most frequently submitted complaint was that 

                                                
210 A.D. Vanberg, From Archie to Google – Search Enginge Providers and Emergent Challenges in Relation to EU 
Competition Law’, European Journal of Law and Technology, vol. 3, no. 1, 2012, p. 4. 
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Google’s conduct caused harm to downstream rivals by manipulating search and by giving 

preferential treatment to its own services.213  

 

On 27 June 2017, the Commission fined Google €2.42 billion for acting in breach of EU 

antitrust rules, in particular Article 102 TFEU. The Commission’s decision ruled that 

Google had abused its market dominance when giving another Google product an illegal 

advantage at the same time as demoting competing products. The product being put in an 

advantageous position was Google’s own price comparison tool called ‘Google Shopping’.  

 

The allegedly illegal conduct consisted of Google giving Google Shopping a more 

favourable positioning and display in its general search result pages compared to price 

comparison tools supplied by competitors.214 According to the Commission, this beneficial 

positioning of the Google Shopping-service, as well as the demoting of the competitors’ 

services, is harmful to competition and consumers. Thus, the Commission demanded that 

Google would stop using their dominant position in the search engine market to benefit 

their Google Shopping service in the comparison shopping market.  

 

3.5.3 Findings of the Commission 

Concerning the abuse, the Commission begins their argumentation with an assessment of 

the special responsibility that comes with dominance.215 In that context, the Commission 

states that “a system of undistorted competition can be guaranteed only if equality of 

opportunity is secured as between the various economic operators.”216  This statement can 

be contrasted to the discussion brought forward above.217 While the goal of competition 

law on one hand is to countervail distorted competition it is not, on the other hand, to 

create a level playing field for all actors. With those ambitions in mind, the Commission’s 

statement on ‘equal opportunities’ can be questioned as it indicates a deviation from those 

ambitions. 

 

                                                
213 A.D. Vanberg, From Archie to Google – Search Enginge Providers and Emergent Challenges in Relation to EU 
Competition Law’, European Journal of Law and Technology, vol. 3, no. 1, 2012, p. 8. 
214 Commission decision of 27 June 2017 relating to a proceeding under Article 102 of the Treaty on the 
Functioning of the European Union and Article 54 of the EEA Agreement (Case AT.39740 — Google 
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215 The special responsibility is explained above in section 2.4. 
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The Commission acknowledges the nature of abuse and further states that “in specific 

circumstances, an undertaking in a dominant position must refrain from adopting a course 

of conduct that would be unobjectionable if adopted by non-dominant undertakings.”218 

Hence, Google is obliged to engage in business strategies with their special responsibility as 

a dominant undertaking in mind. 

 

The Commission gives two main examples of why Google’s conduct is abusive. It (i) 

diverts traffic away from competing comparison shopping services to Google’s own 

comparison shopping service, in the sense that it decreases traffic from Google’s general 

search results pages to Google’s own comparison shopping service and (ii) it is capable of 

having, or likely having, anti-competitive effects in the national markets for comparison 

shopping services and general search services.219  

 

In line with what has been presented above, the Commission confirms that Article 102 

TFEU prohibits abusive practices which may cause damage to consumers directly, but also 

those which harm them indirectly through their impact on an effective competition 

structure.220 However, concerning the effects on competition and consumers, the 

Commission can be said to reinforce the formalistic approach that has been detected in 

several of the cases presented above. This is shown, inter alia, in the Commission’s 

arguments concerning “potential anti-competitive effects in the national markets for 

comparison shopping services.”  

 

Similar to the reasoning in Microsoft and TeliaSonera, the Commission emphasises the 

potential and capability of Google’s conduct having anti-competitive effects. The 

Commission means that the anti-competitive effects can be i) the potential of foreclosing 

competing shopping services, leading to increasing costs for consumers, ii) the likelihood 

of reducing the incentives of competing shopping services to innovate if they have no 

reason to believe that they will receive traffic to their webpages and iii) the likelihood of 

reducing the incentives of Google to improve the quality of its comparison shopping 

services since they do not need to compete on the merits with competing comparison 
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services, i.e. that Google is so dominant that they do not need to maintain and/or improve 

the quality of their services.221 

 

It has been suggested that the findings in the Microsoft as well as in the Google case 

concerning the prevalence of abuse indicate that a new form of abuse is becoming 

discernible: harming innovation without necessarily excluding competitors.222 This is 

detectable in the way the Commission argues concerning the anti-competitive effects that 

come from Google’s behaviour since focus is primarily on the conduct’s impact on 

competitors’ possibilities to develop and/or to match Google’s performance. Arguments 

concerning the effects on the competition structure or the distortion of the market are not 

as prominent as one might assume after learning how important the effect-based approach 

is said to be, according to the Commission.223 

 

The majority of the Commission’s arguments in the Google case are similar to cases 

concerning tying and bundling as well as refusal to deal. Concerning tying and bundling, 

comparisons can be made to the Microsoft case in which the Windows Media Player was 

bundled together with other Microsoft-products. In the Google case, Google’s comparison 

shopping device is bundled together with the Google general search engine. This means 

that Google is using their dominance in the general search market in order to leverage their 

market power on the comparison shopping market. In doing so, Google has benefited their 

own downstream operations over competing comparison shopping services. The 

Commission’s arguments indicate a similar reasoning to what was brought forward in the 

Microsoft judgment, i.e. that users have little incentive to use a competitor’s product when 

the dominant undertaking’s is already “built in”, as with the Google comparison shopping 

service’s availability on the general search engine. 

 

It can moreover be suggested that Google is engaging conduct similar to refusal to deal 

since competing comparison shopping services are being demoted on the search engine, 

not being able to take part of the promoting algorithm. This leads to the competitors not 

having equal opportunities as Google in supplying their services to the search engine users.  
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Some of the Commission’s arguments indicate that the abuse is in the form of denial of 

access to essential facilities, since the Commission elaborates the importance of access to 

traffic from search engines.224 Nevertheless, not much regard is taken to the fact that 

Google is vertically integrated and thus is competing with other downstream rivals. In the 

comparable Bronner case, the fact that the dominant undertaking was vertically integrated 

and an active competitor had an important role in drawing the line between self-

preferencing abuse and legitimate business strategies. Since there should be no general 

obligation for dominant undertakings to facilitate the supply of downstream competitors’ 

services, the Commission’s reasoning can – in certain parts – be considered deviating from 

well-established ideas on free competition. 

 

The Commission, however, denies that the allegedly abusive conduct fits within the frames 

of the general examples of discriminatory abuse, such as refusal to deal.225 What is more, 

the Commission claims that Google has been well aware of its dominance and abusive 

conduct. Certainly, no one could argue that Google was unaware of its dominant position, 

thus the Commission’s arguments cannot be questioned on that point.226 Nevertheless, the 

Commission also claims that Google “could not have been unaware of the fact that the 

conduct constitutes an abuse of Google’s dominant position[…]” and that their conduct 

constitutes a “well-established form of abuse falling outside of the scope of competition on 

the merits.”227  

 

It is not fully clarified what is meant by the “well-established form of abuse”, especially 

since the form of abuse is never clearly stated. It can be considered quite contradictory that 

the Commission has expressed that the Google case is “a precedent that establishes the 

framework for the assessment of the legality of this type of conduct”228 when they 

simultaneously claim that the circumstances and the conduct are “well-established.” 

Despite the Commission stating that the form of abuse was to be considered well-

established and that the decision was foreseeable, it has, however, been stated that it is 

                                                
224 For example, Google Shopping Decision, paras. 454 and 539. 
225 Ibid., paras. 650-651. 
226 Ibid., paras. 722-725. 
227 Ibid., para. 726. 
228 Factsheet from the European Commission, Memo 17/1785, 27 June 2017, p. 4. 
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difficult to distinguish a specific, defined anti-competitive conduct from the Commission’s 

argumentation.229 

 

As explained above, the list in Article 102 TFEU is not exhaustive, therefore the 

Commission’s decision does not have to be phrased exactly as one of the a-d examples. 

This is also pointed out by the Commission in the decision.230 Nevertheless, the allegedly 

abusive behaviour must fall within the scope of EU antitrust rules, and it must have been 

foreseeable that that was the case. This will, inter alia, be discussed further in the following, 

conclusive chapter. 

  

                                                
229 Ibàñez Colomo, Exclusionary Discrimination under Article 102 TFEU, Common Market Law Review 51 
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4 Analysis and Discussion 
4.1 An Inconsistent Approach 

In section 2.5, the CJEU’s and Commission’s approaches towards the application of Article 

102 TFEU were presented. The history of Article 102 TFEU has been quite uneven when 

it comes to the views upon what is to be the main subject of protection, as well as when it 

comes to the way in which the article should be applied. In the early days, exploitative 

abuses were targeted with the intention of diminishing consumer harm. In time, the article 

came to be applicable to exclusionary practices as well. This led to an approach towards 

protection of competition in itself emerging more clearly.  

 

Subsequently, a review of the article was conducted whereas the Commission’s Guidance 

Paper was developed. It imposed an effect-based, consumer-oriented approach. Despite 

the review and allegedly consumer-oriented goal, cases such as TeliaSonera and Microsoft 

were settled, showing a more formalistic approach than what could have been expected 

when considering the prior review. 

 

The Commission’s reliance on arguments concerning a conduct being “capable of” having 

effects on competition can be traced back to the Guidance Paper. In the Guidance Paper, 

the Commission states that “there may be circumstances where it is not necessary for the 

Commission to carry out a detailed assessment before concluding that the conduct in 

question is likely to result in consumer harm. […] This could be the case, for instance, if 

the dominant undertaking prevents its customers from testing the products of competitors 

[…].”231 This statement can be seen as one indicator of a potential “per se rule” rule within 

the meaning of Article 102 TFEU, at least according to the Commission’s own standards. 

The same reasoning can be detected in the, inter alia, TeliaSonera and Google Shopping cases.  

It can, however, be considered quite contradictory, since the Commission explicitly aims 

towards an effect-based approach promoting economic considerations and protection of 

the market structure. 

 

From this brief summary, we can see that there has been an inconsistency in the views 

upon Article 102 TFEU. There are some cases in which the Court wants explicit evidence 
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of abuse while they in other cases settle for the “capable of”-arguments.232 This has led to 

the application of the article being quite controversial in many cases. Some of these cases 

are the ones described in the previous chapter and the reason for this controversy is, inter 

alia, the formalistic approach that is visible in some of them.   

 

4.2 A General Duty Concerning Self-Preferencing? 

The TeliaSonera and the Google cases both indicate the existence of a per se rule against self-

favouring treatment because of the Court’s affirmation of the Commission’s form-based 

approach. The Microsoft case also indicated a formalistic approach to Article 102 TFEU, 

however the Court did show reluctance towards the establishment of a general non-

discrimination duty. All of the cases demonstrate the special responsibility of companies 

with great dominance and do inflict far-reaching obligations for such undertakings not to 

discriminate in favour of their own downstream operations.  

 

On this matter, a reminder can be made to what was presented above concerning the 

CJEU’s statement of not every exclusionary behaviour necessarily being detrimental to 

competition.233 This statement is vital in the case-to-case assessment of what dominant 

undertakings can be allowed to do when engaging in conducts that benefit their own 

downstream operations. It is worth noting that the importance of free competition and the 

opportunity to engage in effective business strategies when being a vertically integrated 

undertaking was prominent in the Bronner case. However, the importance of those aspects 

is less prominent in the more recent cases. 

 

Even though the case law examples are only a few, they concern giant companies and thus 

have a great impact on competition within the EU. Surely, there exists other cases 

demonstrating different ways of reasoning, but the tendencies shown in the referred 

examples are still important to acknowledge. The actions brought forward by the EU 

authorities show that they do not tolerate self-favouring conduct by vertically integrated 

undertakings that may distort competition in one way or another. The special responsibility 

of dominant undertakings has been clearly visible in the case law concerning the 

undertakings in a positions of super dominance. In some cases, this special responsibility 
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seems to overshadow the need for evidence of anti-competitive effects. This indicates a per 

se rule against self-preferencing when it comes to undertakings with significant market 

power. 

 

However, the presented cases all concern different kinds of abuse. Surely, all of the abuses 

are prohibited by Article 102 TFEU. Many of the same considerations have to be made in 

the abuse assessments. Additionally, all of the abuses are counteracted in an attempt to 

pursue an effective competition and a free market. Despite these similarities, it is necessary 

to acknowledge the different characteristics of abuses such as refusal to deal, tying and 

bundling as well as margin squeezes. As presented above, an abuse assessment has to be 

made with reference to case-specific factors. Also, the different kinds of abuses demand 

that different kinds considerations are being taken by the EU authorities. The line between 

legitimate business strategies and abusive conduct is therefore not the same in the different 

kinds of abuses, despite the fact that the conducts all concern vertically integrated 

undertakings and self-preferencing. 

 

It is not fully supported to claim that there exists a general rule for vertically integrated 

dominant undertakings not to favour its downstream operations. Therefore, the answer to 

the research question whether or not there is a general duty for dominant undertakings not 

to engage in self-preferencing business conduct is no. However, the back and forth-

reasoning presented above shows inconsistency and unclarity in competition law when it 

comes to abuse of dominant position whereas several questions concerning the 

enforcement of Article 102 TFEU remain unsettled. 

 

4.3 Consequences for Dominant Undertakings 

4.3.1 The Blurry Line Between Business Strategy and Abuse 

Concerning the different approaches towards Article 102 TFEU and the views upon 

vertically integrated undertakings benefiting their own downstream operations, it is worth 

noting that both the formalistic and the effect-based approaches have pros and cons. 

Surely, a valid statement was brought forward in the Microsoft case when it was argued that 

it would be extremely inefficient for the Commission if they had to wait for an actual 

elimination of competition before taking action. However, if such an argument is brought 

further, it could be considered legitimate for the Commission to take action against any 
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dominant undertaking if there was so much as only a suspicion of future anti-competitive 

effects. This would indeed be contrary to the ideas of the free market and the non-

interventionism that are of fundamental interest in the EU. It can also be pointed out that 

it would be impossible to pursue an effective competition without any harm done to 

competitors. Effective competition includes rivalry which in itself means that harm has to 

be done to competitors.234 If competition authorities were to prohibit all market behaviour 

that could be of harm to competitors, the whole idea of effective competition would be 

circumvented.  

 

The Commission’s reasoning in the Google decision should be compared to what was stated 

in the Bronner case. In the Bronner case, it was not reasonable to demand that the dominant 

undertaking, Mediaprint, in charge of home-delivery system would incorporate the delivery 

of the complainant’s newspapers when Mediaprint distributed their own newspaper 

through the same channels. Compare this to Google where they supply their own service, 

Google Shopping, through their downstream operations on a neighbouring market. Google 

provides Google Shopping on Google’s own platform, comparable to Mediaprint 

supplying their own newspaper through their own channels of distribution. Nevertheless, 

in the Google Shopping case, the Commission meant that Google had an obligation to 

provide the same promotional opportunities for their downstream competitors as for their 

own downstream operations. 

 

In the Bronner case, it was emphasised that it is not the duty of a dominant undertaking to 

enforce a level playing field for other actors trying to pursue success in the same industry. 

Mediaprint would only be obliged to include Bronner in its distribution system if the 

distribution system was indispensable for Bronner. In that case, the distribution system was 

not considered indispensable, inter alia because the Court found that Bronner theoretically 

had other ways of distributing their product, albeit those ways being less efficient.  

 

A similar same argument could be brought forward concerning Google. Other comparison 

shopping services (for example, Pricerunner, TripAdvisor etc.) still do have the possibility 

of gaining traffic to their websites, albeit less efficiently than if Google were to promote 

those services in the same way as they promote their own comparison shopping tool. Thus, 

there is an inconsistency in how the Court and the Commission approaches business 

                                                
234 Bishop & Walker, The Economics of EC Competition Law (2002), p. 14. 
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strategies concerning dominant undertakings when the business strategies are imposed 

through downstream operations. This could be seen as an inconsistency in the views upon 

where the line is to be drawn between business strategy and abuse of dominance. However, 

it is once again of great importance to acknowledge that the cases concern different kinds 

of abuse whereas the arguments concerning one type of abuse cannot be directly 

transmitted to an assessment of a different kind of abuse.  

 

4.3.2 Results of Intervening Against Abuse of Dominance 

With regards to what was presented above concerning basic economic ideas and effective 

competition, it is interesting to discuss the discrepancy between the reasoning in the Bronner 

and Google Shopping cases, as well as the other cases showing signs of formalistic 

approaches. The Google Shopping and TeliaSonera cases have shown little regard to the 

arguments concerning free competition or encouragement of successful business strategies. 

The non-interventionist reasoning that was clearly exhibited in the Bronner case from 1997 

was nowhere to be found in the more recent case law examples.   

 

The quote from the Post Danmark judgment in 2012 mentioned in the introduction of this 

thesis is worth repeating. There, the Court stated that “departure from the market or the 

marginalization of competitors that are less efficient and so less attractive to consumers 

from the point of view of, among other things, price, choice, quality or innovation is a 

logical and expected outcome of the competitive process”235 Hence, the Court shed light 

upon a similar way of reasoning as in the Bronner case. This indicates that the Court still 

puts a high value on free competition and access to effective business strategies. However, 

the Court showed very little understanding for this unavoidable marginalization of 

competitors in, for example, the TeliaSonera and the Google Shopping cases. 

 

It is possible to argue that it is necessary for the Commission to intervene when dominant 

undertakings continue to grow and succeed and potentially exclude competitors from the 

market. Such of behaviour can theoretically harm innovation and incentives to improve for 

smaller competitors in the market, seeing it as impossible to compete with giants such as 

Google. It could also be claimed that such dominant undertakings cease their development, 

innovation and improvement since they can rest assured that no one will come even near 

                                                
235 Case C-209/10, Post Danmark I, para. 22. 
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their level of dominance or success. A situation like this would obviously be harmful to 

consumers and the benefits of a free market would disappear. 

 

It is, however, also possible to argue the other way around, namely that it is necessary for 

competition and consumer welfare that companies such as Google are able to thrive. Not 

only because of the ideology concerning a free market without overwhelming 

interventionist actions, but because successful businesses and business strategies can be 

beneficial for competition, innovation and consumers. As one author put it: “if firms are 

not free to exploit the source of their competitive advantage at will, in the sense that they 

are systematically forced to share it with their rivals on non-discriminatory terms, 

innovation and long-run competition are likely to suffer […]” since “[…] innovative firms 

will have less incentive to develop new products and processes, while their rivals will tend 

to claim non-discriminatory access instead of innovating themselves.”236  

 

Thus, there is a risk that intervention towards dominant undertakings, with the intention of 

protecting competition and/or consumers might instead lead to the opposite result. The 

risk of this paradox is acknowledged in doctrine and has been referred to as ‘false positives’ 

and suggests that the law – here, Article 102 TFEU – is over-inclusive.237 The prevalence 

of false positive-cases and the risks they entail should be recognised by both the 

Commission and the Court for their actions not to contradict its own goals. 

 

4.3.3 The Resurrection of the Effect-Based Approach? 

Despite the tendencies shown by the examples referred to in the discussion above, it is 

possible to detect yet another way of reasoning that might put an end to the formalistic 

approach that has been shown in the above-mentioned cases. In the Intel judgment in 

September 2017, the CJEU partially dismissed the General Court’s formalistic approach.238 

The case concerned, inter alia, abuse of dominance and rebates. While the General Court 

affirmed the formalistic reasoning, the CJEU concluded that it was necessary to perform a 

more thorough analysis of the financial evidence and economical concerns that had been 

                                                
236 Ibánez Colomo, Exclusionary Discrimination under Article 102 TFEU, Common Market Law Review 51 

(2014), p. 154. 
237 Whish & Bailey, Competition Law (2015), p. 203. 
238 Case C-413/14P, Intel v Commission, ECLI:EU:C:2017:632 (Case C-413/14P Intel). 
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brought forward by Intel.239 Thus, it was not legitimate for the Commission to rely on the 

argument that a certain conduct performed by a dominant undertaking “tends to” or is 

“capable of” distorting competition. If the dominant undertaking has put forward 

substantial evidence that (might) show that the conduct is not competition-distortive, the 

evidence has to be examined. 

 

The Court also emphasises the importance of undertakings being able to compete freely 

and that they not are to be responsible for less efficient competitors remaining in the 

market.240 Hence, the Intel judgment may be a sign of a paradigm shift in the Court’s 

approach towards Article 102 TFEU.  

 

4.3.4 A Final Comment Regarding Legal Certainty 

As concluded above, there is no general duty for dominant undertakings not to engage in 

self-preferencing business strategies. Nevertheless, it has been shown that there has been 

an inconsistency in the approaches towards Article 102 TFEU, both in time and in between 

the different authorities.  

 

In many of the case law examples, it can be argued that the dominant undertakings would 

have found it difficult to foresee whether or not their business strategies were to be 

considered abusive. This is something that can be considered an infringement upon the 

fundamental principle of legal certainty.241 Legal certainty requires that legal rules are clear 

and precise and the principle aims to ensure that situations and legal relationships governed 

by Community law remains foreseeable.242 This in turn means that sanctions can only be 

imposed as a result of actions that are in breach of law that is clear, precise and 

foreseeable.243 On a final note, the discussion on what can be defined as an abusive conduct 

has shown that it may be difficult to draw a line between competition on the merits and 

anti-competitive behaviour. Clarifications and a unified approach towards Article 102 

TFEU are therefore welcomed. 

                                                
239 Case C-413/14P Intel para. 141. 
240 Ibid., para. 133. 
241 The principle of legal certainty is established in Article 49 of the Charter on Fundamental Rights, as 
well as in Article 7 of the European Convention on Human Rights. 
242 Case C-63/93 Duff and Others, [1996] ECLI:EU:C:1996:51, para. 20. 
243 M. Eben, Fining Google: A missed opportunity for legal certainty? European Competition Journal 2018, Vol. 
14, No 1. 
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