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In the early 19th century, in the wake of industrialisation, complaints from people affected by
pollution were considered a threat to industrial expansion and economic growth. Today, the
right of access to justice is increasingly considered a legal vehicle for enhancing environmental
protection. Under the Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus Convention), individuals and
NGOs are expected to contribute to the enforcement of environmental law and the protection of
the right of every person of present and future generations to live in an environment adequate to
their health and well-being by bringing public interest actions before court. Specific arguments
for access to justice have been put forth in the context of environmental law: Environmental
problems affect many persons, are technically complex, and can be solved only through the
cooperation of all.

The right of access to justice in environmental matters challenges ideas reflected in domestic
administrative procedural law and particularly, the idea that a claimant must be affected by the
contested decision in an individual, personal or direct way in order to have legal standing to
bring claims. In contrast, in the EU, wide access to national courts fits well with the objective of
decentralising enforcement and allowing the Court of Justice to centrally interpret Union law.

In this doctoral dissertation, I examine tensions between different rationalisations of the right
to bring claims before an administrative court through a comparative assessment of two selected
aspects of access to justice: The law governing legal standing before administrative courts and
the scope of administrative judicial review. Through comparison of EU, German and French
law, I first analyse the development of the law governing legal standing and scope of review in
the time period after the entry into force of the Aarhus Convention. Second, I identify factors
that steer the development of administrative procedural law in relation to access to justice
today. Third, I draw conclusions with respect to the broader implications of recent and potential
future developments of the law on legal standing and scope of administrative judicial review
in environmental matters.
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över de blå bergen, ville jag vara vän och med den blänkande solen 
och de vackra stjärnorna. Ty det synes mig ofta, som om de döda 
tingen skulle känna och lida med de lefvande. Ej är skrankan mellan 
dem och oss så stor som människor tro. Hvilken del af jordens stoft är 
det, som ej varit inne i lifvets kretsgång? Har ej vägens kringdrifvande 
stoft smekts som mjukt hår, älskats som goda, välgörande händer? 
Har ej vattnet i hjulspåret fordom strömmat som blod genom 
klappande hjärtan?” 
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PART I 
Introducing Arguments for Access to 

Justice 
 

Part I presents the aims of the dissertation, its research questions, 
methodologies and structure. It sets out the basic starting points of 
Arguments for Access to Justice. 
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1 Introduction 

1.1 Of Fortune or Ruin: To Bring Claims against 
Environmental Administrative Decisions 

From the turn of the 19th century, in the wake of industrialisation, 
complaints from persons affected by pollution—at the time typically 
property owners—were considered a threat to industrial expansion and 
economic growth.1 The conflict is illustrated by the following extract 
from a report published in December 1804,2 which later became im-
portant to Europe’s first law intended to limit the negative impacts of 
industrial pollution, the French Imperial Decree of 1810:3 

“The very existence of the most useful industries is threatened by prejudice, 
ignorance and the jealousy of the people living next to those plants … 

That is why successively the production of acid, ammonium salts, Prussian 
blue, leather etc., has been relegated from city centres … 

If these plants are not protected against arbitrary decision-makers capable of 
interrupting, suspending, and disturbing their operation—if the fortune or 
ruin of a manufacturer lies in the hands of the magistrate—how can we hope 
for industrial expansion? For industry to prosper, it is necessary to put an end 
to the arbitrariness, the uncertainty, the continued struggle between manu-
facturers and neighbours 

                               
1 Léopold Magistry, Traité général sur l’application de la nouvelle législation des 
établissements classés (Association des Etablissements Classés en France 1923) 1. 
2 Guyton de Morveau, Jean-Antoine Chaptal, Rapport de l’Institut [de France] du 26 
Frimaire an XIII, reprinted in Magistry (n 1) 1–7; Eric Naim-Gesbert, Les dimensions 
scientifiques du droit de l’environnement (Bruylant/Vubpress 1999) 96.  
3 Décret impérial du 15 octobre 1810 relatif aux manufactures et ateliers qui répandent une 
odeur insalubre ou incommode; Gabriel Ullmann, Les installations classées : Deux siècles de 
législation et de nomenclature I (Cogiterra 2016) 65; Naim-Gesbert (n 2) 93–101.  
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The manufacturer has to be able to operate its business freely and under sta-
ble conditions, and the neighbouring property owner has to be ensured that 
the industry is not harmful to human health or to the land.”4 

Today, in environmental law, the right to bring claims against admin-
istrative decisions before a court has emerged as a response to in-
creasing environmental degradation and what commonly has been 
regarded as deficient application of laws aiming to prevent such deg-
radation.5 One of the most significant legal instruments in this respect 
is the Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters (The 
Aarhus Convention),6 which is a regional UN Convention to which the 
EU, its Member States, and others, are parties.7 The right of access to 
justice under the Aarhus Convention requires parties to ensure that the 
public, that is, natural and legal persons including environmental 
                               
4 Rapport de l’institut du 26 Frimaire An XIII, reprinted in Magistry (n 1) 2. My own 
shortened translation of the following full quote: [“Cette solution est d’autant plus urgente, 
elle est devenue d’autant plus nécessaire, que le sort des établissements les plus utiles, je dirai 
plus, l’existence de plusieurs arts, a dépendu jusqui’ici de simples règlements de police et que 
quelques-uns, repoussés loin des approvisionnements, de la main-d’œuvre ou de la 
consommantion, par les préjugés, l’ignorance ou la jalousie, continuent à lutter avec 
désavantage contre les obstacles sans nombre qu’on oppose à leur développement. C’est ainsi 
que nous avons vu successivement les fabriques d’acide, de sel ammoniac, de bleu de Prusse, 
de bière et les préparations de cuirs, reléguées hors de l’enceinte des villes et que chaque jour 
ces mêmes établissements sont encore dénoncés à l’autorité par des voisins inquiets ou par 
des concurrents jaloux. Tant que le sort de ces fabriques ne sera pas assuré, tant qu’une 
législation purement arbitraire aura le droit d’interrompre, de suspendre, de gêner le cours 
d’une fabrication ; en un mot, tant qu’un simple magistrat de police tiendra dans ses mains la 
fortune ou la ruine d’un manufacturier, comment concevoir que ce dernier puisse porter 
l’imprudence jusque’à se livrer à des entreprises de cette nature ? Comment a-t-on pu espérer 
que l’industrie manufacturière s’établit sur des bases aussi fragiles ? Cet état d’incertitude, 
cette lutte continuelle entre le fabricant et ses voisins, cette indécision éternelle sur le sort 
d’un établissement, paralysent, rétrécissent les efforts du manufacturier et éteignent peu à peu 
son courage et ses facultés. Il est donc de première nécéssité pour la prospérité des arts qu’on 
pose enfin des limites qui ne laissent plus rien à l’arbitraire du magistrat, qui tracent au 
manufacturier le cercle dans lequel il peut exercer son industrie librement et sûrement et qui 
garantissent au propriétaire voisin qu’il n’y a danger ni pour sa santé ni pour les produits de 
son sol.”] 
5 The environmental law origins of access to justice, and the specific idea of giving the public 
access to courts as means of improving the quality of administrative action relating to the 
environment, are explored in Section 3.2. On the enforcement deficit in environmental law, 
see e.g. Christoph Demmke, ‘Towards Effective Environmental Regulation: Innovative 
Approaches in Implementing and Enforcing European Environmental Law and Policy’ [2001] 
Jean Monnet Working Paper 5/01 2. The notion of administrative action is defined in Section 
1.6. 
6 UNECE Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters, done at Aarhus, Denmark, on 25 June 1998. 
7 The Aarhus Convention currently has 47 parties, 28 of which are Member States of the EU. 
On the status of the Aarhus Convention in EU law, see Section 3.5. 
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NGOs, are able to initiate a review procedure of administrative action 
relating to the environment. In short, a central idea underpinning the 
procedural rights of the Convention, is that such actions brought by 
the public can enhance the quality and the implementation of deci-
sions in the field of the environment. This implies that access to jus-
tice must be granted not only where claimants have an individual in-
terest in the contested administrative decision, but also where legal 
action is taken in an interest that goes beyond the sphere of the indi-
vidual, to contribute to a qualitative application of environmental 
law—in other words, environmental claims brought in a supra-indi-
vidual interest.8  

The implementation of the right of access to justice into EU and 
EU Member State law actualises questions of how courts determine 
who is able to bring claims against administrative action, and why. It 
also raises questions regarding the scope of administrative judicial 
review, namely, the aspects of a challenged decision that may be re-
viewed and potentially reformed by the judge. In particular, I would 
submit, the Aarhus Convention challenges a view according to which 
administrative decisions may be challenged through legal action only 
to the extent that they affect individual interests of the claimant.  

This doctoral dissertation seeks to provide a comparative assess-
ment of the law on legal standing before national administrative 
courts, and scope of administrative judicial review, in EU, German 
and French law; and how it has developed after the entry into force of 
the Aarhus Convention. Before explaining further why and how this 
assessment is carried out, three essential characteristics of the admin-
istrative procedural law on access to justice in environmental matters 
will be pointed out. These characteristics serve as a point of departure 
for the research presented in this dissertation. 

                               
8 This point will be developed in Section 1.2.1, and further expanded in Sections 3.2–3.3. The 
term “supra-individual interest” is explained below in Section 1.6. 
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1.2 Setting the Scene: Characteristics of the 
Administrative Procedural Law on Access to Justice in 
Environmental Matters in EU, German and French Law 

There are various legal sources behind the notion of access to justice, 
and it is conceptualised in different ways.9 Procedurally, it may com-
prise a variety of aspects, such as legal standing, the right to a judge, 
defence, effective remedies, costs and availability of legal aid, timeli-
ness and fairness of procedures.  

According to Article 9 of the Aarhus Convention, natural and legal 
persons, including environmental NGOs, have a right to access to jus-
tice in environmental matters. The provisions of Article 9 require par-
ties to the Convention to ensure that individuals can bring claims 
against administrative action (including omissions) relating to envi-
ronmental matters before a court or any other independent and impar-
tial body.10 Environmental organisations, meeting the requirements 
under national law, are considered to have an interest in the environ-
ment and should be deemed to fulfil domestic law standing criteria 
ratione personae. The review procedure should be effective, fair, eq-
uitable, timely and not prohibitively expensive. The application of 
Article 9 of the Aarhus Convention is not limited to any particular 
area of procedural law. Although thus far, the right of access to justice 
under the Convention has mainly been relied on and discussed within 
administrative procedural law (that is, insofar as the possibility of 
bringing claims against administrative action relating to the environ-
ment is concerned), it applies also in the contexts of civil or criminal 
procedural law. 

This dissertation focuses on access to justice in the context of ad-
ministrative procedural law. More specifically, it concentrates on two 
selected aspects of access to justice in the administrative procedural 
context, both of which are covered by Article 9 of the Aarhus Con-
vention.11 The first is legal standing to bring claims against administra-
tive action. The second is scope of administrative judicial review. This 
latter aspect comprises what parts of the challenged administrative 

                               
9 Eva Storskrubb and Jacques Ziller, ‘Access to Justice in European Comparative Law’ in 
Francesco Francioni (ed), Access to Justice as a Human Right (Oxford University Press 2007) 
179. 
10 On the notion “administrative action”, see Section 1.6. 
11 See Section 3.3. 
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action that the reviewing court may examine, as well as its powers to 
quash, replace, complement, refer back, or uphold an action.12  

Three characteristics of the law on access to justice in Europe help 
explain the choice of approach and methodology for the current work. 
First, the law on access to justice in environmental matters in Europe 
is polycentric in the sense that it stems from international, EU and 
national law, and is interpreted by courts and other bodies at all three 
of these levels of legal decision-making power (Section 1.2.1). Sec-
ond, at these different levels there is a multiplicity of rationales, that 
is, a variety of arguments, justifications, and reasons,13 for limiting or 
expanding access to justice (Section 1.2.2). Third, at least in some 
Member States, the law on access to justice before national adminis-
trative courts has undergone important change as a result of the im-
plementation of the Aarhus Convention in EU and national law (Sec-
tion 1.2.3). 

1.2.1 Access to Justice in Environmental Matters in the EU: 
Legal Polycentricity 

Globalisation and Europeanisation have affected what law is and how 
it develops.14 Today, it stems from various levels of legal decision-
making power and is shaped by actions taken by both public and pri-
vate actors, at all of these (sometimes interacting) levels.  

As a mixed agreement under EU law, the Aarhus Convention is an 
integral part of the EU legal order.15 Insofar as access to national 
courts is concerned, large parts of Article 9 of the Convention have 
been implemented into EU secondary law, and the Court of Justice of 
the EU (the Court of Justice) has given a number of judgments on its 
interpretation.16 Beyond the Aarhus Convention, there is a body of EU 
law principles and case law that, in a general manner, govern access to 
national courts in areas covered by EU law.17 At the same time, Mem-
ber States of the EU are bound by the Aarhus Convention as a treaty 
                               
12 See Section 1.4.2. 
13 The term “rationale” is defined in Section 1.6. 
14 In itself, globalisation comprises social, technical, political, economic aspects, which may 
be contradictory and create tensions. See Jean-Bernard Auby, Globalisation, Law and the 
State (Hart 2017) 2–5, 171–193. 
15 C-181/73 Haegeman (1974), paras. 4–6. 
16 See further, Section 3.5.2. 
17 See further, Section 2.4.3. 
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of international law. Their national procedural law has a primary role 
in the implementation and realisation in practice of the right to access 
to justice—both as a right under international law and under EU 
law—insofar as legal standing and scope of administrative judicial 
review is concerned.18 In the environmental law context, legal standing 
and scope of administrative judicial review is therefore governed by 
international, EU, and national law.  

The law on access to justice in environmental matters is interpreted 
by the Compliance Committee of the Aarhus Convention created by 
the Meeting of the Parties to the Convention to ensure compliance (the 
ACCC), by the Court of Justice, and by national courts. Individuals 
and environmental NGOs can initiate a control of the compliance by 
Member States with the provisions of the Convention before the 
ACCC. They may furthermore bring claims against alleged violations 
of EU law (including EU law on access to justice in environmental 
matters) before national courts, which may be obligated to refer ques-
tions on the interpretation or validity of Unions acts to the Court of 
Justice. 

Domestic administrative procedural law displays a large variety 
among European states.19 Administrative action is furthermore re-
viewed through different procedures, depending on the substantive 
area of law affected (often, sector-specific administrative procedural 
law applies) and the level at which the particular administrative action 
is taken (regional/state/federal, depending on the organisation of na-
tional state in question).20 Rules governing who may bring claims, and 
what the court may and may not do, are embedded in legal and con-

                               
18 See further, Chapters 2 and 9. 
19 Administrative law, including administrative procedural law, is usually considered to have 
particularly strong ties to the history and politics of the state. In this vein, Lena Marcusson has 
characterised administrative law as “the most national of the legal disciplines”. Lena 
Marcusson, ‘The internationalisation of administrative law’ in Anna-Sara Lind and Jane 
Reichel (eds), Administrative law beyond the state: Nordic perspectives (Liber 2013) 25.  
20 In Germany, there is Federal and State law on legal standing and scope of administrative 
judicial review. Comparative law research on administrative procedural law in Europe has 
until recently been very limited. Important contributions within the field include Chris Backes 
and Mariolina Eliantonio (eds), Cases, Materials and Text on Judicial Review of 
Administrative Action (Hart 2019); René Seerden (ed), Comparative Administrative Law. 
Administrative Law of the European Union, Its Member States and the United States (4th edn, 
Intersentia 2018); Mariolina Eliantonio, Europeanisation of administrative justice? The 
influence of the ECJ’s case law in Italy, Germany and England (Europa Law Publishing 
2009); Jürgen Schwarze, Administrative Law under European Influence: On the Convergence 
of the Administrative Laws of the Member States (Sweet & Maxwell 1996). 
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stitutional traditions.21 Unsurprisingly then, there are different ap-
proaches for determining who has legal standing. Generally, such ap-
proaches are based on the infringement of a right (rights-based ap-
proach), the possession of an interest (interest-based approach) or, 
simply that anyone may access administrative courts (actio 
popularis).22 Naturally, understanding of what a “right” consists of, or 
what an “interest” is, is equally context-dependent. Furthermore, 
approaches to legal standing and scope of administrative judicial re-
view reflect rationales of the administrative judicial review procedure 
as well as ideas about the role of administrative courts and claimants 
(What is the administrative review procedure for, and why? What is 
the role of administrative courts? How is legal standing and scope of 
administrative judicial review justified?).23 More broadly, the law on 
legal standing and scope of administrative judicial review exhibit re-
lationships between the executive (government), the legislature (the 
democratic representation) and the citizen.24 In the following, I refer to 
the various rules on legal standing and scope of administrative judicial 
review, with their respective rationales, as access to justice regimes.25 

In practice, the application of the law on access to justice may be a 
question of interpreting national law in light of EU law, accommo-
dating national procedural law within the more general requirements 
of EU procedural law. The application of the polycentric procedural 
law on access to justice is thus a task of tackling the encounter 
between different legal sources, which carry their own traditionary 
character. 

                               
21 Tom Ginsburg, ‘Written Constitutions and the Administrative State: On the Constitutional 
Character of Administrative Law’ in Susan Rose-Ackerman and Peter L Lindseth (eds), 
Comparative Administrative Law (Edward Elgar 2010) 117. 
22 See e.g., Mariolina Eliantonio and others, Standing up for your right(s) in Europe: A 
Comparative study on Legal Standing (Locus Standi) before the EU and Member States’ 
Courts (European Parliament Policy Department C: Citizens’ rights and Constitutional Affairs 
2012) 69–72 <www.europarl.europa.eu/RegData/etudes/etudes/join/2012/462478/IPOL-
JURI_ET(2012)462478_EN.pdf>. 
23 The term “rationale” is defined in Section 1.6. See also next subsection. 
24 David Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative 
Perspective’ (1992) 55 Modern Law Review 44, 44. See further, Chapters 5 and 6. 
25 As will be discussed further in Chapter 3, access to justice is not easily defined and has 
many dimensions. Access to justice under Article 9 of the Aarhus Convention comprises a 
number of aspects: access to court (legal standing), scope of review, access to adequate and 
effective remedies, costs, timeliness, etc. 
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1.2.2 The Multiple Rationales of Access to Justice 

As mentioned, different sets of arguments, justifications, and reasons 
underpin the polycentric law on access to (national, administrative) 
courts and scope of administrative judicial review are. I will refer to 
those as rationales for access to justice.26 While there may be points 
that are common between the multiple rationales for access to justice, 
they are not altogether shared between the Aarhus Convention, EU 
law, and national law. On the contrary, they have emerged at different 
points in time, due to different factors, in different interests, on pur-
pose or rather more spontaneously, and so on.  

In their major comparative study on access to justice in civil proce-
dure from 1978, Mauro Cappelletti and Bryant Garth once framed 
access to justice as a means for ensuring that the results of the appli-
cation of substantive law are individually and socially just.27 In their 
words, “every procedural regulation … has a pronounced effect on 
how the substantive law operates”.28 Access to justice was thus framed 
as an instrument for achieving a particular objective.29 Similarly, an 
instrumental function has been given to access to justice in the ad-
ministrative procedural and environmental law context.30 This is re-
flected in the preamble to the Aarhus Convention, which, in essence, 
frames the procedural rights of the Convention as tools for enhancing 
the quality and implementation of decisions, and the enforcement of 
environmental law, while at the same time making decision-making 
more legitimate. In addition, it has been argued that access to justice 
may allow otherwise unrepresented or not sufficiently represented 
interests to be given a voice in judicial decision-making.31 Also, it has 

                               
26 On the use of this term in the present dissertation, see Section 1.6. 
27 Mauro Cappelletti and Bryant Garth, Access to Justice. A World Survey, Book I (Sijthoff 
and Noordhoff 1978) 6. 
28 Cappelletti and Garth (n 27) 9. 
29 Such an instrumental view would not necessarily be taken by all jurists or advocates for 
access to justice. Where access to justice is considered an aspect of the right to a fair hearing, 
it is rather framed as a key element in human rights protection and as a procedural means to 
safeguard the rule of law, broadly conceived. 
30 Within environmental law, access to justice is often seen as an aspect of public 
participation. See e.g., Jonas Ebbesson, ‘The Notion of Public Participation in International 
Environmental Law’ (1998) 8 Yearbook of International Environmental Law 51, 57–58; 
Gyula Bándi, Environmental democracy and law: public participation in Europe (Europa 
Law Publishing 2014). See further below in Sections 3.2 and 3.3. 
31 Christopher Stone, ‘Should trees have standing?—Toward Legal Rights for Natural 
Objects’ (1972) 45 Southern California Law Review 450, 464. 
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been considered that access to justice may help address difficulties 
resulting from the special features of environmental problems.32 For 
example, environmental problems often result from a combination of 
many contributory factors and affect a large number of people, how-
ever, often only to such a limited extent that those concerned have no 
incentive to take legal action. It may generally not be possible to indi-
vidualise an interest in protecting the environment in the same way as, 
for example, an interest in protecting one’s own property, health, or 
other individual rights.33 Access to justice reforms have been consid-
ered to facilitate the possibilities of individuals and groups to legally 
address such diffuse environmental problems and their fragmented 
effects.34  

The above arguments are based on a concern for ensuring that judi-
cial decision-making is sound from the specific perspective of the en-
vironment. They all indicate that access to justice will help courts 
make decisions that are well-informed of all the complexities of envi-
ronmental problems and include the variety of perspectives that may 
be taken on what is best for the environment. These arguments could 
be described as environmental rationales for access to justice—it is 
perhaps accurate to argue that access to justice is supposed to be a 
means of ensuring equality with respect to who has a say in defining 
what is “best” from an environmental perspective.35 

The idea of access to justice as an instrument for enhancing envi-
ronmental protection emerged in the 1970s and has only recently been 
given a more concrete shape through the implementation of Article 9 
of the Aarhus Convention into EU and national procedural law in 
Europe. While EU law sets out certain general requirements in rela-
tion to national procedural law when it is applied in areas falling 
within its scope, the detailed law on legal standing and scope of re-
view is essentially domestic. Rationales underpinning domestic ad-
ministrative procedural law have emerged over the course of time in 
light of historical developments of the national legal system and judi-

                               
32 See further, Section 3.2.3. 
33 On the notion of individualisable interests, see Section 1.7. 
34 Cappelletti and Garth (n 27) 35. One way of seeking to improve access to justice with 
respect to diffuse interests has been the introduction of class actions, which in one way or 
another allow a bundling of claims within one judicial procedure. See Per Henrik Lindblom, 
Grupptalan i Sverige (Norstedts Juridik 2008) 41–46. 
35 Sometimes, access to justice is described as “environmental democracy”, which emphasises 
the ideas of equality and partaking in government. I will come back to this point in the 
Concluding Remarks. 
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cial structure.36 In comparison, the idea that access to justice can be an 
instrument for improving the quality of environmental law decision-
making is fairly new. National access to justice regimes with their 
respective corresponding rationales for court access also pre-date EU 
law governing access to national courts and its rationales. 

A starting point for the research presented in this dissertation has 
been the assumption that both EU and national general administrative 
procedural law on access to justice is embedded within a web of 
reasons, assumptions, interests, ideals and justifications different than 
the environmental rationale underlying the right to access to justice 
under the Aarhus Convention.37 Also, it has been assumed that when 
the law on access to justice evolves as a result of developments in in-
ternational and EU law, rationales underlying national procedural law 
are, at least potentially, challenged. 

1.2.3 After Aarhus: EU Environmental Procedural Law 
Governing Access to National Courts 

When the Aarhus Convention entered into force in the EU in 2005,38 
EU secondary procedural law was adopted to transpose the Conven-
tion insofar as access to justice before national courts was concerned.39 
Since then, a body of case law of the Court of Justice has pushed the 
EU law obligations stemming from Article 9 beyond the scope of the 
legislation adopted to transpose it.40 The implementation of this 
legislation and case law on Article 9 has resulted in important proce-

                               
36 See Marcusson (n 19) 25. 
37 The formulation is derived from William Ewald. William Ewald, ‘Comparative 
Jurisprudence (I): What Was It like to Try a Rat?’ (1995) 143 University of Pennsylvania Law 
Review 1889, 1948. 
38 Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf of the 
European Community, of the Convention on Access to information, public participation in 
decision-making and access to justice in environmental matters.  
39 The implementing legislation is set out in Section 3.5.2. Insofar as access to justice with 
regard to actions adopted by EU institutions and bodies is concerned, the EU also adopted 
Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 
6 September 2006 on the application of the provisions of the Aarhus Convention on Access 
to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters to Community institutions and bodies (The Aarhus Regulation), which 
however in the present work will be addressed only to the extent that it may facilitate the 
understanding of access to national courts within EU law. 
40 See Section 3.5.2 and further, Section 8.3.3. 
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dural law reforms in certain Member States, such as Germany.41 The 
impacts of Article 9 are felt more strongly in certain Member States. 
In part, this can be explained by the large differences between national 
administrative procedural laws and different rationales for access to 
administrative judicial review. In some Member States, basically any-
one is entitled to bring claims against administrative action (actio 
popularis), whereas in others, standing criteria are by tradition very 
strict.42 Another explanation may be that, in some Member States there 
has been a strong pressure from environmental NGOs and others to 
reform the law.43 The German implementation of Article 9 and imple-
menting EU law has repeatedly been challenged, often by environ-
mental NGOs—in national courts, before the Court of Justice and the 
ACCC—and held to be incompatible with the Convention and with 
EU law. The complexity of this polycentric legal landscape, where 
reforms of the law on access to national administrative courts happen 
as a result of legal actions increasingly taken by individuals and envi-
ronmental NGOs, before the ACCC and before national courts, makes 
a mere description of the content of current law on access to justice 
useful.44  

While the literature on the Aarhus Convention is ample,45 compara-
tive studies of encounters between Article 9 of the Aarhus Convention 
and domestic law are few. The interplay between the decisions of the 
ACCC and the Meeting of the Parties (MoP) to the Aarhus Conven-
tion, the Court of Justice, environmental NGOs and other actors in 

                               
41 This will be shown in Chapter 9. There are legal scholars who see a need for further reform 
and harmonisation. See e.g., Jan Darpö, Effective Justice? Synthesis report of the study on the 
Implementation of Articles 9.3 and 9.4 of the Aarhus Convention in the Member States of the 
European Union (2013) 45 <http://ec.europa.eu/environment/aarhus/pdf/synthesis report on 
access to justice.pdf>; Mariolina Eliantonio, ‘The role of NGOs in environmental 
implementation conflicts: “stuck in the middle” between infringement proceedings and 
preliminary rulings?’ (2018) 40 Journal of European Integration 753, 763. 
42 For example, in Portugal, Slovenia and Spain, the possibility of bringing claims against 
administrative action is often open to all. In Germany and Austria, standing criteria are strict. 
Darpö, Effective Justice? Synthesis report of the study on the Implementation of Articles 9.3 
and 9.4 of the Aarhus Convention in the Member States of the European Union (n 41) 12–13. 
43 There may be additional reasons why some Member States have reformed their laws more 
than others after Aarhus. I will come back to this question in Sections 7.5.3, 9.5.3, and in the 
Concluding Remarks. 
44 The usefulness of rigorous description in environmental law scholarship has been 
emphasised by Elizabeth Fisher. See Elizabeth Fisher, ‘Environmental law as “hot” law’ 
(2013) 25 Journal of Environmental Law 347, 354. 
45 See references in Chapters 3, 7, 8, and 9. 
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impacting the implementation of the Convention in EU and domestic 
law has also received limited attention.  

At its adoption, Article 9 of the Convention was considered a new 
means for regulating the environment. Today, it remains the most far-
reaching example of binding provisions of international law confer-
ring a right to bring claims against administrative action regarding the 
environment.46 Assessing its impacts is essential, not least when think-
ing about the future development of environmental and administrative 
procedural law at international, EU and national levels. Now, a decade 
after the first judgment of the Court of Justice on the interpretation of 
Article 9 of the Aarhus Convention,47 is a good time for an in-depth 
analysis of how—through what arguments, justifications, actions, ab-
sence of action, interests, historical events, choices, procedural and 
constitutional law structures, and other mechanisms—the right to ac-
cess to justice has been given a content and the place it now has in EU 
and national administrative procedural  and environmental law. 

1.3 Aims and Research Questions 

The dissertation adopts an overarching vision. It compares two se-
lected aspects of access to justice—legal standing and scope of judi-
cial review—in EU law, and in German and French administrative 
procedural law, and evaluates these aspects in light of the Aarhus 
Convention. In this regard, the possibility of natural persons and envi-
ronmental organisations to bring claims against administrative action 
before national courts is in focus.48 

The overall objective of the dissertation is to comparatively assess 
the impacts that the right of access to justice under the Aarhus Con-
vention (insofar as the selected aspects are concerned) has had on EU, 

                               
46 The adoption of the Regional Agreement on Access to Information, Public Participation 
and Justice in Environmental Matters in Latin America and the Caribbean, 3 April 2018, 
suggests that public participation including access to justice is increasingly regarded as an 
important environmental law instrument, also beyond the European context. Lessons learned 
from the implementation of the Aarhus Convention may be important to consider in the 
process of the diffusion of norms globally. 
47 C-263/08 DLV (2009), in which Swedish standing criteria for environmental NGOs were 
held to be incompatible with EU law. 
48 The law on legal standing before EU courts is examined only to the extent that it may shed 
light on the question of access to the courts of the EU Member States. 
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German and French law. The comparison has three, partly interlaced, 
aims. 

The comparison is intended, first, to evaluate how natural persons 
and environmental organisations were granted access to administrative 
judicial review in national courts, and how the scope of that review 
was defined, before the implementation of the Aarhus Convention, as 
compared to how the law stands today. In particular, I evaluate the 
extent to which EU, German and French (administrative) procedural 
law allows individuals and environmental NGOs to bring claims 
against administrative action relating to the environment in a supra-
individual interest; that is, an interest which goes beyond individual 
interests, whether held by a single person or shared by a group.49 With 
this aim in mind, the following question is asked: 

 
i. In cases concerned with claims brought against administrative 

actions relating to the environment before national courts, how 
has the law on legal standing for natural persons and environ-
mental organisations, and the law governing the scope of 
administrative judicial review, developed since the entry into 
force of the Aarhus Convention? 

Second, the comparison is intended as vehicle for explaining more 
dynamic aspects of the whole body of polycentric law on access to 
justice in environmental matters—in particular how it develops. An 
understanding is aimed for which considers the law on access to 
justice as a continually constituting process, in which arguments, justi-
fications, actions, absence of action, interests, historical events, 
choices, procedural and constitutional law structures, and other 
mechanisms, fashion the development of the law. For that purpose, I 
identify and compare such factors that shape the development of EU 
and national law governing legal standing and scope of administrative 
judicial review in environmental matters, and factors that by tradition 
have shaped the development of the general law on legal standing and 
scope of administrative judicial review in Germany and France, and 
access to national courts under EU law. Towards this objective, the 
following question is asked: 

 

                               
49 The notion of supra-individual interest is defined in Section 1.6. 
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ii. What factors—that is, what arguments, justifications, actions, 
absence of action, interests, historical events, choices, proce-
dural and constitutional law structures, and other mecha-
nisms—shape the development of the law on legal standing 
and scope of administrative judicial review in environmental 
matters today? 

Third and finally, broader implications of recent and potential future 
developments of the law on legal standing and scope of administrative 
judicial review in environmental matters, in EU and national proce-
dural law, are identified and analysed comparatively. Special attention 
is thereby given to possible effects on environmental and administra-
tive procedural law in general and particularly, how the role of ad-
ministrative courts of EU Member States may be affected. The final 
question asked is therefore: 

 
iii. What are the broader implications of the implementation of the 

right of access to justice under the Aarhus Convention, on 
administrative and procedural law structures in the EU, in 
Germany, and in France, and what are the environmental law 
dimensions of those implications? 

1.4 Methodology 

This section sets out the choices made with regard to how the subject 
has been approached, and the theoretical foundations of the methods 
used. Without following the chronological structure of the dissertation 
(which will be set out in Section 1.7), this section also explains how 
the approach and methodology have shaped the structure of the com-
parative assessment presented in this book. 

1.4.1 A Comparative Assessment 

A specifically comparative law assessment of the developments re-
sulting from the implementation of the right of access to justice is 
necessary in order to be able to identify broader effects that Article 9 
has had, not just in one legal context, but more generally. In the dis-
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sertation, the EU, German and French legal systems are in focus. Ad-
ditionally, however, the right of access to justice under the Aarhus 
Convention is compared to the law governing legal standing and scope 
of administrative judicial review in these three legal systems. There 
are essentially three reasons why the EU, German and French legal 
systems have been chosen for the comparative assessment presented 
in the dissertation.  

The first reason is of general character and relates to administrative 
procedural law. While it is true that national administrative law in 
many aspects varies between European states, research has shown that 
developments in German and French administrative law during the 
19th early 20th provided a common foundation, which importantly 
influenced the administrative law of other European states, such as 
Sweden.50 For this reason, it can be hoped that the assessment of Ger-
man and French law presented in this dissertation can provide seeds of 
knowledge for further research on Swedish administrative procedural 
law.  

Second, in administrative law scholarship, the German and French 
approaches to legal standing—rights-based versus interest-based—are 
often described as each other’s opposites. In light of the overall objec-
tive of assessing how the polycentric law on access to justice has 
developed in the time period after the implementation of the Aarhus 
Convention, assessing systems with different approaches to legal 
standing seemed to give the widest opportunities for identifying the 
variety of effects that the Convention has had. Already at the time of 
the entry into force of the Aarhus Convention, the German imple-
mentation of Article 9 and corresponding EU law was criticised. It 
seemed that the apparent clash between the objective of wide access to 
justice under the Aarhus Convention, and the German rights-based 
approach, was worth examining further. By contrast, the French im-
plementation of Article 9 and corresponding EU law, had received no 
or very limited critique. Considering the objective of identifying how 
the Aarhus Convention had impacted national administrative proce-
dural law on legal standing and scope of administrative judicial re-
view, the apparent differences with regard to how the Convention was 
received in the two systems, seemed to provide a rich source of in-
sights into the dynamic aspects of procedural law in the EU and its 
Member States. 

                               
50 Mats Kumlien, Proffessorspolitik och samhällsförändring. En rättshistorisk undersökning 
av den svenska förvaltningsrättens uppkomst (Jure 2019) 64–65. 
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Third, a comparative assessment of EU and national law appeared 
necessary in order to be able to explain how EU and national law in-
teracts in the development of the law on legal standing and scope of 
administrative judicial review before national courts of EU Member 
States.  

Comparative law is “a conscious quest for differences and similari-
ties between legal systems as well as for their explanation”.51 For the 
comparison to make sense, the objects compared must have a common 
quality. Throughout the dissertation, the comparative assessment is 
focused first on the law on legal standing, that is, legal requirements 
defining who may bring claims against administrative action. Second, 
the assessment concerns the law governing the scope of administrative 
judicial review: The rules determining which aspects of a contested 
action that can be reviewed, and how. Closely related to provisions on 
legal standing and scope of administrative judicial review are other 
procedural rules pertaining to access to justice. For example, under 
national law, special conditions apply in order for environmental 
NGOs to obtain recognition and consequently benefit from more priv-
ileged rules on legal standing. In practice, such conditions may fulfil 
the same function as criteria for legal standing. Conditions for recog-
nition are therefore also examined in this work. Furthermore, the 
standard of review, that is, the law in light of which the administrative 
action is reviewed, is intimately connected to the question of the scope 
of administrative judicial review. In this dissertation, the standard of 
review is therefore addressed in connection to the scope of adminis-
trative judicial review. In addition, there are a number of other aspects 
of access to justice which are important to whether a claimant can take 
legal action against administrative decisions. Time limits and costs are 
examples of such aspects. While such other aspects of access to justice 
are not subject to an in-depth assessment, they may nevertheless be 
briefly addressed in connection to the questions of legal standing and 
scope of review, when they help shed light on a particular develop-
ment of the law. 

As explained above,52 requirements with respect to legal standing 
and scope of judicial review are set out in international, EU, and na-
tional law (and with respect to German law, both in Federal and State 
                               
51 Jaakko Husa, A New Introduction to Comparative Law (Hart 2015) 63. Similarly, Rudolf B. 
Schlesinger wrote, “To compare means to observe and to explain similarities as well as 
differences”. Rudolf B Schlesinger, ‘The Past and Future of Comparative Law’ (1995) 43 
American Journal of Comparative Law 477, 477. 
52 Section 1.2.1. 



 18 

law). The dissertation is concerned with the whole body of polycentric 
law made up by the Aarhus Convention, EU, German and French law 
(excluding however from the examination German State law, which 
will be addressed only when it helps explain the development or the 
content of Federal law). Because of this, the comparative assessment 
will be both horisontal (between national legal systems) and vertical 
(between different levels of legal decision-making power). As re-
quirements with respect to legal standing and scope of administrative 
judicial review stem from international, EU and German and French 
law, they take different shapes. In general, international and EU law 
requirements with respect to legal standing and scope of review are 
not as detailed as national laws governing the same issues. While the 
law compared therefore has a common quality (it governs the same 
thing), it nevertheless has different characteristics.53 

1.4.2 Approach and Theoretical Foundations 

In this dissertation, a point of departure is that the right of access to 
justice under the Aarhus Convention is intended as an instrument for 
improving the quality of environmental decision-making.54 In other 
words, access to justice is understood to be a response to a real prob-
lem: That of environmental degradation. In taking as its starting point 
a situation in the real world outside the law and approaching law as an 
answer to a societal need, the present work shares characteristics with 
functional comparisons of law. While there are various functionalist 
methods, there is generally an agreement that those methods serve 
practical ends: What is assessed are various judicial responses to sim-
ilar real-life situations. Functionalist methods are therefore generally 
considered to carry with them an idea of the law as a response to a 
particular problem. 

To the extent that this work compares how selected aspects of the 
right of access to justice have been implemented in German and 
French law, the method relied on is best characterised as 
functionalist.55 Nevertheless, the dissertation is not only concerned 
with the practical effects that the implementation of Article 9 has had, 

                               
53 On sources, see Section 1.5. 
54 See Section 1.2.2. 
55 Ralf Michaels, ‘The Functional Method of Comparative Law’ in Mathias Reimann and 
Reinhard Zimmermann (eds), The Oxford Handbook of Comparative Law (Oxford University 
Press 2006) 342. 
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in terms of when individuals or organisations are able to bring claims 
against administrative action relating to the environment, and the 
scope of administrative judicial review. It is also, and primarily, con-
cerned with explaining the implementation of Article 9 in light of the 
broader significance that the law on legal standing before (national, 
administrative) courts and scope of administrative judicial review has 
in the EU, German, and French legal systems. In view of situating 
rules on legal standing and scope of review within a broader legal, 
historical, and cultural context, the dissertation identifies rationales 
(arguments, justifications, and reasons)56 for access to national, 
administrative courts in the respective legal systems and traces the 
factors which have impacted the development of the law historically 
(in particular actions, absence of action, interests, historical events, 
choices, procedural and constitutional law structures, and other 
mechanisms). 

The dissertation compares EU, German and French traditional ra-
tionales for legal standing and scope of review and discusses them in 
light of the environmental rationales of access to justice, depicted in 
the Aarhus Convention. Further, the dissertation evaluates the extent 
to which, and how, the rationales of the Aarhus Convention are now 
reflected in EU, German and French law. It seeks to understand how 
recent requirements for expanded court access possibly react both 
with pre-existing standing conditions or rules defining the scope of 
judicial review as such, and with traditional rationales underpinning 
such law. In this vein, the dissertation examines the encounter be-
tween the rationales of access to justice under the Aarhus Convention, 
with traditional rationales for legal standing and scope of review in 
national administrative procedural law, or more broadly, rationales for 
access to national courts in EU procedural law.57 

As seen above, there are strong ties between the law on legal 
standing and scope of administrative judicial review to historically 
embedded fundamental choices on the role of administrative courts 
and the functions of administrative judicial review.58 Therefore, the 
development of the law as a result of encounters and reactions be-
tween the right of access to justice of the Aarhus Convention, and the 
EU, German and French legal orders respectively, could not be 

                               
56 On the use of the term “rationale”, see Section 1.6. 
57 On the terminology used in this respect, see Section 1.6, ”Access to Justice and Access to 
Justice Regimes”. 
58 Section 1.2.2. 
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grasped without first understanding as much as possible about why the 
law on access to administrative judicial review looks the way it does 
in the domestic legal orders studied. Therefore, drawing on William 
Ewald’s ideas, the law has been approached not only as it is reflected 
in explicit requirements which can be identified in legislation or in 
case law, but also as a broader phenomenon, by examining the histori-
cal process through which it has evolved. To that end, I have sought to 
examine “the web of beliefs, ideals, choices, desires, interests, justifi-
cations, principles, techniques, reasons, … assumptions”59 and other 
factors that seem to shape the law, presently and historically.  

Describing the origins and evolution of the law entails an attempt 
to understand not merely black letter law, but also its significance 
within each of the respective legal orders, and within traditions. Most 
theorists of comparative law agree that knowledge of the historical 
development of law is important in order to understand the law of a 
foreign legal system.60 In seeking to understand the origins of the law 
on access to (national, administrative) courts in the EU, German and 
French legal systems, and the justifications, historical events, interests, 
mechanisms, and other factors which have impacted its development, 
I have sought to grasp aspects of the historicity and traditionary char-
acter of law. In emphasising the factors that have played a role in the 
construction of the law in the different legal systems, the approach 
could be described as genealogical: It seeks to identify the different 
meanings that underlie the law.61 In addition to allowing a deeper 
understanding of the law on access to justice, this approach also re-
flects an attempt to understand how legal developments have been 
rationalised.62 It is an assessment of the law as a process, which 
evolves in light of a number of factors, rather than as a static object. It 
also helps by explaining, rather than merely identifying, differences 
between the laws of the legal orders examined. On a more general 
plane, understanding historic-cultural dimensions of the law has been 
a concern in particular since, as an outsider to both German and 

                               
59 Ewald (n 37) 1948. 
60 See e.g., Husa (n 51) 105. 
61 See, Fred Evans, ‘Genealogical Approach’ in Lisa M Given (ed), SAGE Encyclopedia of 
Qualitative Research Methods (SAGE Publications 2008) 371.  
62 In this regard, I have drawn on the approach of Anne Orford. Anne Orford, ‘In Praise of 
Description.’ (2012) 25 Leiden Journal of International Law 609. 
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French law, I am unable to understand it from the perspective of a 
German or French lawyer.63 

In the case of the EU, where law on legal standing and scope of re-
view before national courts has not been codified, I have sought to 
explain the rationales that access to national courts nevertheless has 
been given as a result of various developments in EU law. To attain an 
understanding of the rationales of access to (national, administrative) 
courts under German, French and EU law, the comparison has been 
structured to take into account its historicity and traditionary charac-
ter.64 With respect to Germany and France, rationales have been traced 
through the history of standing criteria ratione personae and the law 
defining the scope of administrative judicial review. Such rationales 
have been identified in procedural structures, in the argumentation of 
legal scholars and in the reasoning of courts, in institutional develop-
ments, and in interpretations and re-interpretations of standing criteria. 
In seeking to describe them, and other factors which appear to have 
impacted the evolution of the law on legal standing and scope of ad-
ministrative judicial review, cultural aspects of the law that cannot be 
identified in the legal texts themselves are identified.65 Similarly, with 
respect to the EU, I have sought to trace and describe the essential 
steps taken by the Court of Justice, the EU legislator, and other actors, 
to give access to national courts a meaning within the legal order of 
the Union.  

In summary, the above approach is relied on to see the diversity of 
traditions of access to justice, and the different rationales for legal 
standing and scope of administrative judicial review, in an area of law 
where international and EU law increasingly impose requirements for 
uniformity. But in addition to that, the assessment of the evolution of 
the rationales for access to administrative judicial review and access to 
national courts, helps explain recent legal developments within the 
polycentric body of law on access to justice. For example, depending 
on tradition, the implementation of the Aarhus Convention may be 

                               
63 I share this concern with a strand of comparative law theory that criticises functionalist 
comparative methods. Pierre Legrand, ‘The Same and the Different” in , Cambridge 
University Press, Cambridge,’ in Pierre Legrand and Roderick Munday (eds), Comparative 
Legal Studies: Traditions and Transitions (Cambridge University Press 2003) 250–251.  
64 Martin Krygier, ‘Law as Tradition’ (1986) 5 Law and Philosophy 237.  
65 This approach has been inspired by the thoughts of Anne Orford on the value of description 
as a mode of legal writing. Orford (n 62). Equally, as mentioned earlier, the usefulness of 
description in the context of environmental law has been underlined by Fisher, 
‘Environmental Law as “hot” Law’ (n 44) 354. 
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either a central interest or very challenging.66 Furthermore, when seen 
in light of the history of the rationales of access to administrative judi-
cial review, the contours of the unique and new features of the right of 
access to justice under the Aarhus Convention, as compared tradi-
tional laws on legal standing, also became visible in greater clarity. 

The rather broad-brush comparative approach outlined above, in-
cluding the assessment of factors that have impacted the development 
of the law, entails risks of over-generalisation and simplification. In 
all parts of the dissertation, and especially in seeking to trace the ori-
gins of the law on access to courts through the evolution of the ideas 
that underpin them, I inevitably had to make a selection with respect 
to how I approached German, French and EU law.67 The choices I 
have made are likely to illustrate my own position. It can be presumed 
that the representation I give of German and French law differs from 
how a German or French lawyer would see it. At the same time, the 
broad comparative perspective of the examination, its attempt to un-
derstand current developments in the law on access to justice in light 
of its polycentric character and of legal history, and my position 
standing outside the German and French legal traditions, can be seen 
as qualities of the present work.  

1.4.3 Structure of the Comparison 

The comparison starts by examining generally applicable administra-
tive procedural law on legal standing and scope of administrative judi-
cial review in Germany and France, and general requirements under 
EU procedural law that may affect the application such national pro-
cedural law in cases relating to EU law (in Part I). I also trace the ori-
gins of this general administrative procedural law and compare differ-
ent rationales for access to justice in EU, German and French law (in 
Part II). Thereafter, the more recent developments following the entry 

                               
66 Or indeed, something in between. Horatia Muir Watt has argued that it is “entirely 
debatable” whether exchange and dialogue between different levels of legal decision-making 
leads to uniformity. In her view, the “local anchorage of legal traditions [may] re-appropriate 
the global”. In the context of the law on access to justice, this may suggest that how Article 9 
of the Aarhus Convention as well as EU law is given a meaning in practice, depends on the 
tradition within which it is applied. See, Horatia Muir Watt, ‘Globalization and Comparative 
Law’ in Mathias Reimann and Reinhard Zimmermann (eds), The Oxford Handbook of 
Comparative Law (Oxford University Press 2006) 587. 
67 For example, the German scholarly literature on subjective public law rights is far more 
extensive than what is possible to cover within a comparative work such as the present, the 
purpose of which is broader than assessing the implications of that particular concept. 
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into force of the Aarhus Convention are examined in a comparative 
perspective (in Part III). In this way, the comparison starts in the gen-
eral and strives towards what is specific in the field of environmental 
law. Furthermore, the dissertation first assesses historical legal devel-
opments, before turning to the more recent changes resulting from the 
implementation of the Aarhus Convention in EU and national law. In 
the following, each of the three parts of the dissertation and compara-
tive assessment is described in some detail. 

In Part I of the dissertation, I identify and describe German and 
French general administrative procedural law on legal standing, as 
well as the law that defines the scope of administrative judicial re-
view. I also set out the EU law governing more generally the applica-
tion of national administrative procedural on legal standing and scope 
of judicial review, when the contested administrative action (whether 
adopted by a national or EU authority) falls within the scope of EU 
law. This national and EU law is contextualised within the judicial 
structures of Germany and France, as well as that of the EU. The 
structure of the German, French and EU court systems is set out, as 
well as the types of administrative actions of the three legal systems, 
and the corresponding review procedures available for bringing claims 
against them. Furthermore, in Part I, the content of right of access to 
justice under the Aarhus Convention, and the environmental ration-
ales68 underpinning this right, are set out. Having identified the gener-
ally applicable law on legal standing and scope of administrative judi-
cial review, I comparatively assess the German and French approaches 
to legal standing and scope of review. This law is also compared to the 
more general EU law requirements applicable to the law on legal 
standing and scope of judicial review in the administrative courts of 
the Member States, in cases relating to EU law. National law on legal 
standing and scope of administrative judicial review is also briefly 
discussed in light of the requirements of Article 9 of the Aarhus Con-
vention. 

In Part II, the focus is shifted from the relevant legal provisions and 
case law, into an examination of the rationales of legal standing and 
scope of administrative judicial review in the general administrative 
procedural law of the German and French legal systems. Also, with 
respect to the EU, the rationales for access to national courts, are ex-

                               
68 See Sections 1.2.2 and 1.4.1. 
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amined in depth.69 Focus lies on how these rationales have emerged 
and evolved historically.70 In this regard, the time periods examined 
are not the same with respect to the EU, German and French legal 
systems. Also, the sources examined are not altogether the same. This 
is essentially because the relevant developments have occurred in 
partly different times, and by different means.71 Having examined in 
Chapters 4 and 5 how, in each of the legal systems studied, rationales 
for access to justice have emerged and evolved, Chapter 6 compares 
these findings, and discusses them in light of Article 9 of the Aarhus 
Convention and the environmental rationales of access to justice, 
identified in Part I. 

Part III of the dissertation focuses on the developments with regard 
to the EU, German and French law on access to justice in environ-
mental matters after the entry into force of the Aarhus Convention 
until today. It compares the German and French law on legal standing 
and scope of administrative judicial review in environmental cases, 
and how it has evolved in the time period after the entry into force of 
the Aarhus Convention. It also comparatively discusses how the recent 
developments in this area of law have taken place. 

Notably, throughout the dissertation, EU law is approached in a 
partly different manner than German and French law. The reason for 
this is mainly the relationship of primacy that EU law has to national 
law, as a normative order that partly overlaps the national legal orders. 
This relationship, the special characteristics of the EU as an autono-
mous legal order, the different character of EU procedural law gov-
erning access to national courts as compared to national procedural 
law, and the reasons for approaching EU law from a particular per-
spective, are explained further in the relevant chapters and sections.72  

                               
69 For the sake of not unneccessarily complicating the representation the EU, German, and 
French rationales in this regard, they are together referred to as “rationales for access to 
justice”. See further, Section 1.6. 
70 See Section 1.4.2.  
71 The reasons for focusing on partly different time periods, and partly different legal sources, 
when assessing the evolution of the rationales for access to justice within each of the three 
systems, are set out in further detail in Sections 4.1, 5.2 and 5.3. 
72 See, in particular, Section 3.6, Chapter 4, Section 8.1. 
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1.5 Sources 

The dissertation spans international and EU law, and German and 
French administrative procedural and environmental law.73 Different 
parts of the dissertation have required recourse to different types of 
sources, and combinations of sources. The sources have also been 
approached differently.  

As just noted, Chapters 2 and 3 identify the general administrative 
procedural law governing legal standing and scope of review in Ger-
man and French law, as well as general EU procedural law, and the 
sector-specific EU secondary legislation and case law which imple-
ments Article 9 of the Aarhus Convention into EU law. To a degree, 
soft-law instruments such as guides,74 which may be helpful in clarify-
ing the meaning of binding legal provisions, form part of the law on 
access to justice in environmental matters. There may be disagree-
ments on the binding or non-binding nature of a particular source, 
such as findings and recommendations of the ACCC which have been 
endorsed by the MoP to the Aarhus Convention.75 In Chapters 2 and 3, 
I have made an effort to discuss the nature of the legal sources relied 
upon, and which together make up the polycentric body of law on ac-
cess to justice in environmental matters which governs who may bring 
claims against administrative action relating to the environment in 
Member States of the EU, such as Germany and France.76 

Insofar as German and French law is concerned, legislation and 
scholarly works, not least handbooks in administrative procedural law 
and environmental law, have been relied on, in particular, to identify 
relevant law on legal standing and scope of review. While my own 
searches for relevant case law has been important, much case law has 
been identified by reliance on scholarly works. With respect to recent 
legislative amendments and other developments in national law on 

                               
73 As explained above, developments of the law on access to justice through the interaction of 
the Aarhus Convention, EU law, and national law is, in itself, subject to investigation in this 
dissertation. The question of how the law develops, includes an assessment of how legal 
sources are relied on by courts and other institutions, and NGOs and individuals. 
74 In particular, the Commission Notice on Access to Justice in Environmental Matters (2017); 
Guide to the Aarhus Convention Compliance Committee (2nd edn, UNECE 2019); and Jonas 
Ebbesson and others, The Aarhus Convention. An Implementation Guide (2nd edn, UNECE 
2014). 
75 On the legal status of findings and recommendations of the ACCC, and Guides issued by 
the ACCC, see Section 3.4.3. 
76 See Sections 2.2.1, 2.3.1, and 3.4.3. 
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legal standing and scope of review in the environmental law context, 
few books are available. Scholarly articles and comments to legisla-
tion have therefore been helpful in assessing legislative reforms. Also, 
documentation submitted by Germany and the EU to the ACCC has 
been relied on as means of understanding current positions and legal 
amendments. 

With respect to EU law, primary and secondary law as well as legal 
scholarship have been considered. Since much of the post-Aarhus de-
velopment in the law on access to justice in environmental matters has 
resulted from the case law of the Court of Justice, the latter case law is 
given particular attention in Chapter 8. Likewise, the case law of the 
Court of Justice has been considered essential when tracing the evolu-
tion of the rationales of access to national courts in Chapter 4. 

Likewise, concerning the Aarhus Convention and international en-
vironmental law more broadly, the text of the Convention and schol-
arly works as well as findings and recommendations of the ACCC, 
and the various guidances elaborated by members of the ACCC and 
the Secretariat to the Aarhus Convention and approved by the MoP, 
have also been relied on. In Chapter 7, in particular, statistics of the 
European institutions and research in political science, are used to 
complement and deepen the legal analysis. In particular, empirical 
research assessing the extent to which and why NGOs make use of 
litigation as a means of promoting their interests, has been considered 
a helpful complement in discussing how the procedures available be-
fore the ACCC and in EU law may be relied on to impact legal devel-
opments.  

1.6 Translation and Terminology 

Some brief words should be said about the use of certain terms used in 
the book, and the issue of translation of German and French legal 
terms.77 A table of translated terms is provided. It covers translations 
of the statutes and legal terms which are most important to the disser-
tation. With respect to less central terms and statutes not included in 
the table, translations are provided in the text of the dissertation. In a 
limited number of cases, though, I have found that the clearest way of 

                               
77 With regard to the Latin terms used in the dissertation, Fellmeth and Horwitz’s work has 
been relied on to provide the translations contained under “Abbreviations”. Aaron X Fellmeth 
and Maurice Horwitz, Guide to Latin in International Law (Oxford University Press 2009).  
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referring to a statute has been to only provide a reference in the origi-
nal language (typically when the name of the statute does not provide 
any information of its content). For the terms included in the table, the 
original German or French is nevertheless mentioned in the text of the 
dissertation, when it has been thought that it may facilitate the under-
standing of it.  

Official translations of the German Basic Law and certain German 
legislative texts are available and have been used in the dissertation.78 
Likewise, translations of certain French legislative texts and judg-
ments are available at the website of the Conseil d’État.79 In other 
cases, translations of legislative and other provisions, are my own. 
Earlier comparative works have sometimes guided the choice of 
translation and are referred to when this has been the case. In particu-
lar, the works of Mariolina Eliantonio and Chris Backes, as well as 
René Seerden, have been relied on in this regard.80 With respect to 
German procedural law terminology, I found that Bengt Lindell’s 
translations of Swedish procedural law into English could be relied on 
in some cases.81 

Some terms used in the dissertation need further clarification and 
identification. They are particularly important to understanding the 
argument made and will therefore be given attention at this stage. 

Access to Justice and Access to Justice Regimes 

As mentioned above, the notion of access to justice is broad and spans 
a number of procedural law aspects. It can be situated within the con-
text of human rights law, civil procedural law, or—as in the present 
dissertation—in administrative procedural law and environmental law. 
Because this dissertation covers international, EU and national law 
governing legal standing and scope of administrative judicial review 
before administrative courts, the nature of the legal provisions exam-
ined varies. The issues that these provisions regulate are also de-
scribed differently: What in the Aarhus Convention and EU law is 
described as “access to justice” corresponds to “legal standing”, 
“scope of review” and other aspects. I have made an effort to be as 

                               
78 www.gesetze-im-internet.de/Teilliste_translations.html, accessed 25 June 2019. 
79 www.conseil-etat.fr/le-conseil-d-etat/relations-internationales; www.conseil-etat.fr/en/ 
judging, accessed 25 June 2019. 
80 Backes and Eliantonio (n 20); Seerden (n 20). 
81 Bengt Lindell, Civil Procedure in Sweden (Iustus 2004). 
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clear as possible in terms of what I am talking about when I refer to 
access to justice. However, at times, I have found that a more general 
use of the term best grasps the argument I am trying to make. For ex-
ample, as will be seen in Chapter 2, I will refer to “access to justice 
regimes” under German and French law. Although this term indeed 
could be used to describe all procedural aspects of access to justice 
(costs, mediation, remedies, timeliness, and so on), I only use the term 
to refer to the regulation of legal standing and scope of administrative 
judicial review in specified German and French administrative proce-
dural law. Similarly, “rationales of access to justice” and “traditions of 
access to justice” are referred to when speaking of rationales and tra-
ditions both of access to national courts in the EU, and more specifi-
cally, with respect to rationales and traditions of legal standing and 
scope of administrative judicial review, in the national law context. 
Referring at each time to both access to national courts under EU law, 
and legal standing and scope of administrative judicial review under 
national law, has been considered to overly complicate the representa-
tion. 

Administrative Action 

Throughout the book, I refer to the possibility of bringing claims 
against “administrative action”. While this term is not used in the 
Aarhus Convention, it has nevertheless been chosen in light of the 
wording of Article 9 of the Convention. Article 9, paragraph 2, of the 
Aarhus Convention lays down a right to access a review procedure so 
as to be able to bring claims against “decisions, acts and omissions” 
falling within the scope of the provisions of the paragraph. Under Ar-
ticle 9, paragraph 3, members of the public shall be entitled to access 
administrative or judicial procedures to challenge “acts and omis-
sions” by private persons and public authorities.82 Legislative acts fall 
outside the scope of Article 9.83 In domestic law, decisions, acts and 
omissions by administrative authorities may take various forms. Due 
to the variety of terms for these legal figures in international, EU and 

                               
82 The content of Article 9 is examined in detail in Section 3.3.  
83 Article 2, para. 2(d), Aarhus Convention. See further Section 3.3.1. 
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national law respectively, I have chosen to use the term “administra-
tive action” to refer to all types of administrative acts and omissions.84 

Supra-individual Interests, and Other Interests 

The reasons why a person takes legal action generally plays a role in 
the assessment of legal standing ratione personae. The determination 
of who has legal standing is typically, in one way or another, linked to 
the character of interests held by the claimant.85 For this reason, differ-
ent types of interests will be referred to throughout this dissertation. In 
general, in legal scholarship, distinctions are made between public and 
private interests, individual and collective interests. In the French lit-
erature, interests are described as moral (intérêt moral), or material 
(intérêt matériel).86 In the EU, environmental protection is often re-
ferred to as a general public interest.87 However, the line between the 
various categorisations is somewhat blurred. For this reason, some 
clarifications will be provided in the following. 

A basic example of an individual interest is the interest of a prop-
erty owner to safeguard the value of her property. In France, such an 
interest could also be referred to as a material interest. If a class of 
people share the same interest, this interest is generally described as 
collective. A collective interest can be an individual interest shared by 
a group. An example would be a person arguing that a certain indus-
trial activity affects her health. This person relies on an individual 
interest in protecting her health, but this interest is collective if the 
industrial activity is likely to impact the health of a group of people. 
At the same time, public health may be considered a public interest, 
since it is in the interest of all members of society.88 What, in France, 
is described as moral interest goes beyond the individual interest. It 
can thus be an interest in, for example, the protection of birds. 

If the claimant is an organisation, it may also be asked whether that 
organisation represents the interests of its members and therefore en-

                               
84 Similarly, the term “administrative action” has been used to refer to all types of 
administrative measures (or absence of measure) in the comparative work of Backes and 
Eliantonio. See Backes and Eliantonio (n 20). 
85 Likewise, at least in German law, the question of defining the scope of administrative 
judicial review links to interests held by the claimant. See Section 2.2.3. 
86 See Sections 2.3.3 and 9.3.1.2. 
87 See, e.g., Commission Notice on Access to Justice in Environmental Matters (2017), para. 
32. 
88 See, e.g., Lindblom (n 34) 42. 
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gages in a representative activity, or if it acts as a substitute for the 
environment, which is not itself a person and is unable to represent 
itself.89 If the organisation represents an interest shared by its mem-
bers, it takes legal action in a collective interest. This interest may be 
an individual interest (collective action in an individual interest), such 
as for example a shared interest in preserving the value of property. It 
can also be a public interest which can be broken down into individual 
interests (collective action in a public interest), such as for example 
the interest in safeguarding public health. If, on the other hand, the 
organisation takes action in a public interest for instance to preserve 
biodiversity, to prevent climate change, or to protect a marine envi-
ronment, the interest behind the action cannot as easily be broken 
down into an individual interest. For example, in Germany, the so-
called “altruistische Verbandsklage” refers to a collective action taken 
by an organisation not in an individual interest shared by its members, 
but in a public interest, which (as opposed to the interest in public 
health) cannot be broken down into an individual interest.90 The 
organisation then represents non-individualisable interests. In this dis-
sertation, I refer to such interests as supra-individual interests. 

Rationale  

The term “rationale” has already been referred to above. In the present 
work, the rationales of access to justice, or more specifically of a  par-
ticular regulation of legal standing and scope of judicial review, are 
the arguments, justifications, and reasons91 which motivate why a per-
son is granted legal standing or whether the court reviews a particular 
aspect of a contested administrative action, and/or has powers to re-
form that action. As mentioned in Section 1.2.2, different regulations 
of legal standing and scope of review reflect different rationales.92 In 
this work, such rationales have been identified in the Aarhus Conven-
tion, in earlier international environmental law instruments, in legisla-

                               
89 Feldman (n 24) 45. 
90 Sabine Schlacke, Umweltrecht (7th edn, Nomos 2019) 148–149. 
91 The term rationale is used differently, but in a manner similar to, all the factors that may 
have influenced the development of the law and its current shape. In addition to the rationales, 
actions, absence of action, interests, historical events, choices, procedural and constitutional 
law structures, and other mechanisms are factors that are identified in order to understand how 
the law evolves. See Section 1.4.1. 
92 This point will be developed further with respect to the Aarhus Convention, EU law, and 
German and French law, in Chapters 3, 4, 5 and 6.  
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tion, case law and in the argumentation of courts and of legal schol-
ars.93 When rationales of national law are addressed in comparison to 
rationales of EU law or of the Aarhus Convention, they are referred to 
as rationales of access to justice. 

Subjective Rights, Subjectivisation 

Both German and French law makes a distinction between “subjec-
tive” and “objective” law (Subjektives Recht/Objektives Recht and 
Droit subjectif/droit objectif). In both legal systems, this distinction is 
important to understanding the structure of administrative procedural 
law. It may be noted already at this point, that the distinction does not 
play the same role in the two systems, and the term “subjectivisation” 
(Subjektivierung and Subjectivisation) does not refer to the same thing 
in the German and French contexts, respectively.94 

1.7 Structure of the Dissertation 

The dissertation consists of three parts and, in addition to this intro-
ductory chapter, 8 chapters and Concluding Remarks. 

Part I (Chapters 1–3) introduces the dissertation and provides a 
background and general overview of the legal systems studied insofar 
as relevant to the questions of legal standing and scope of administra-
tive judicial review. Chapter 2 introduces the law regulating claims 
against administrative action before national courts under German, 
French and EU law. It notes that the German and French criteria 
ratione personae for legal standing connect to two different models of 
administrative judicial review. With respect to EU law, it is noted that 
there is no detailed legislation, but that general procedural require-
ments apply whenever the substantive merits of a case brought before 
national courts fall within the scope of EU law. Chapter 3 assesses the 
origins and content of the right to access to justice as defined by the 
Aarhus Convention and identifies ideas underpinning this right—what 
is referred to as environmental rationales for access to justice. It also 
provides an overview of how Article 9 has been implemented into EU 
law insofar as access to and scope of review in national courts is con-

                               
93 See Section 1.4.2. 
94 See further, Sections 2.2.3, 2.3.2, 5.2.5.1 and 5.3.3.2. 



 32 

cerned. The conclusions drawn from the analysis in Chapters 2 and 3 
guide the structure of the subsequent parts of the dissertation. 

Part II (Chapters 4–6) traces the rationales of general administra-
tive procedural law on legal standing and scope of review and, insofar 
as EU law is concerned, of the rationales of access to national courts. 
Part II additionally compares those rationales for access to justice and 
how they have emerged and evolved in Germany, France and the EU. 
It is submitted that German, French and EU law reflect different tradi-
tions of access to justice. Finally, these traditions are discussed in light 
of the environmental rationales for access to justice underpinning the 
Aarhus Convention. 

Part III (Chapters 7–9) focuses on the developments in the law on 
legal standing and scope of administrative judicial review (before na-
tional courts) after the entry into force of the Aarhus Convention to 
the present. It seeks to identify the factors through which these devel-
opments have taken place, and to compare and discuss them in light of 
the environmental rationales of the Aarhus Convention. In the con-
cluding remarks, the findings of the dissertation are brought together 
and analysed in an integrated manner. 
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2 To Bring Claims against Administrative 
Action before National Courts: Introductory 
Overview and Comparison of General Rules 

2.1 Introduction 

In the European Union, the possibility of bringing claims against ad-
ministrative action before national courts is governed by rules stem-
ming from interlinked and overlapping legal systems.95 One could say 
that the law on access to courts in Europe is fragmented, in that it 
originates at different levels of law-making. It can be common, in the 
sense that Germany and France are both Member States of the Euro-
pean Union, but it can also be specifically national, hence regarded as 
fragmented also in this respect.96 To assess and compare how recent 
developments in international and EU law on access to justice in envi-
ronmental matters have impacted German and French law, a general 
understanding of this fragmented, partly common and partly specifi-
cally national legislation is needed.  

This chapter aims to provide such an introductory overview of 
German, French and EU law governing access to administrative judi-
cial review. In addition, it will identify constitutional provisions in-
tended to protect the environment and how environmental legislation 
may be adopted in each of the three legal systems. The chapter takes 
as its point of departure the court structures, sources of law, and con-
stitutional guarantees that govern administrative judicial review in 

                               
95 Whether this action is the adoption of a specific act, factual action, or an omission to act 
when required to do so, or whether it is an action of a national administrative authority or an 
EU institution. In Jaakko Husa’s words, Europe of the EU is polynomic: there is a plurality of 
legal orders. Jaakko Husa, ‘The Method is Dead, Long Live the Methods! European 
Polynomia and Pluralist Methodology’ (2011) 5 Legisprudence 249, 260. 
96 As will be shown in Chapter 9, important variances remain between the Member States 
even in the context of environmental law, where access to justice is, in part, governed by EU 
sectoral legislation. See also Mariolina Eliantonio, ‘The Proceduralisation of EU 
Environmental Legislation: International Pressures, Some Victories and Some Way to Go’ 
(2015) 8 Review of European Administrative Law 99. 
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general. It also provides an overview of the different types of admin-
istrative action that exist in the EU, German and French legal systems, 
and sets out the review procedures available to bring claims against 
them. Further, the generally applicable law governing legal standing 
and scope of review in national, administrative courts in the respective 
systems will be introduced. A few words will also be said about the 
relationship between EU and national procedural law. Lastly, some 
brief conclusions are drawn, which will be developed further in the 
subsequent parts of the dissertation. 

2.2 Germany 

2.2.1 Court Structure, Sources of Law and Constitutional 
Guarantees 

In Germany, legislative and administrative competence is held by the 
Federation (Bund) and the states (Länder).97 Competence to adopt 
legislation with respect to the environment is, in large part, shared 
between the two (konkurrierende Gesetzgebungskompetenz).98 Where 
legislative competence is shared, states may legislate so long as the 
Federation has not exercised or not fully exercised its competence.99 In 
general it is the states that are competent for the administration of en-
vironmental matters.100 A number of Federal agencies with responsibil-
ity for the administration of various environmental matters 
(Bundesoberbehörden) have also been established.101  

The German court structure is set out in Articles 92–96 of the Basic 
Law and is comprised of the Constitutional Court 
(Bundesverfassungsgericht), Federal courts and state courts. There are 
also five constitutionally protected Supreme Federal Courts, amongst 
which is the Federal Administrative Court 

                               
97 Article 70, Basic Law of the Federal Republic of Germany of 23 May 1949, Federal Law 
Gazette III, Classification number 100-1, as amended. 
98 With respect to nuclear energy, Federal competence is exclusive. Article 73, subsection 1, 
p. 14, Basic Law. Schlacke, Umweltrecht (n 90) 73–76. 
99 Article 72, subsection 1, Basic Law. Schlacke, Umweltrecht (n 90) 77. 
100 Article 83, Basic Law; Schlacke, Umweltrecht (n 90) 78. Nuclear energy is an exception, 
see Article 87c, Basic Law. 
101 Schlacke, Umweltrecht (n 90) 79. 
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(Bundesverwaltungsgericht).102  Under the aegis of the Federal 
Administrative Court, the administrative court system implicitly 
enjoys constitutional protection. It is governed by the Code of Ad-
ministrative Court Procedure (Verwaltungsgerichtsordnung), which 
establishes a three-tiered court system, there are: Administrative 
courts of first instance (Verwaltungsgerichte), higher administrative 
courts (Oberverwaltungsgerichte) and the Federal Administrative 
Court (Bundesverwaltungsgericht). The courts of first instance and the 
higher courts (one in each state) are the courts of the states.103  

The administrative courts have jurisdiction over public law matters 
(“allen öffentlichrechtlichen Streitigkeiten nichtverfassungsrechtlicher 
Art”), insofar as the disputes are not explicitly allocated to another 
court by Federal law.104 Constitutional law disputes are excluded from 
the jurisdiction of administrative courts.105 Nevertheless, fundamental 
rights under the Basic Law can be invoked in disputes before admin-
istrative courts, where the claimant argues that the administrative 
authority has infringed her subjective public law rights.106 

Article 19, paragraph 4, of the Basic Law guarantees the funda-
mental right to judicial protection.107 It is a cornerstone of the rule of 
law principle. As a constitutional right (Grundrechts des status 

                               
102 The others are: The Federal Court of Justice (Bundesgerichtshof), the Federal Finance 
Court (Bundesfinanzhof), the Federal Labour Court (Bundesarbeitsgericht), and the Federal 
Social Court (Bundessozialgericht). 
103 Section 2, Code of Administrative Court Procedure of 19 March 1991 
(Verwaltungsgerichtordnung, VwGO), Federal Law Gazette I, p. 115, as amended. 
104 Section 40, subsection 1, Code of Administrative Court Procedure. However, a number of 
public law disputes are assigned to specialised courts. Provisions allocating public law 
disputes to other courts include e.g., Section 1, Social Courts Act of 23 September 1975 
(Sozialgerichtsgesetz), Federal Law Gazette I, p. 1473, as amended; Section 32, Fiscal Court 
Procedure Act of 28 March 2001 (Finanzgerichtsgesetz), Federal Law Gazette I, 2001, p. 442, 
2262; 2002 p. 679. Administrative acts of the judiciary are assigned to ordinary courts, see 
Section 23, Introductory Act to the Court Constitution Act of 8 October 2017 
(Einführungsgesetz zum Gerichtsverfassungsgesetz), Federal Law Gazette I, p. 3546. Further, 
on the jurisdiction of German administrative courts, see Mariolina Eliantonio, ‘Organisation 
of Judicial Review in Administrative Matters and Intra-Administrative Objection Procedure’ 
in Chris Backes and Mariolina Eliantonio (eds), Cases, Materials and Text on Judicial Review 
of Administrative Action (Hart 2019) 77–79; Steffen Detterbeck, Allgemeines 
Verwaltungsrecht mit Verwaltungsprozessrecht (15th edn, CH Beck 2017) 529–531. 
105 Section 40, para. 1, Code of Administrative Court Procedure. 
106 On the jurisdiction of administrative courts, see generally, Detterbeck (n 104) 529–544; 
Schlacke, Umweltrecht (n 90) 139. On the notion of subjective public law rights, see Section 
2.2.3. 
107 In the environmental law context, the administrative decision-making process provides 
possibilities for participation that can be considered a part of judicial protection in a broad 
sense. Schlacke, Umweltrecht (n 90) 134. See Section 9.6.3. 
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positivus) it can be relied upon in an action before the Federal Con-
stitutional Court.108 It can also be relied upon before any administrative 
court.109 Administrative procedure and administrative court procedure 
are codified in the Federal Administrative Procedure Act 
(Verwaltungsverfahrensgesetz) and the abovementioned Code of Ad-
ministrative Court Procedure respectively.110 The Federal Administra-
tive Procedure Act applies to Federal administrative authorities. Ad-
ministrative Procedure Acts of the states apply to administrative 
authorities of the states.111 Likewise, state legislation on the 
administrative court procedure applies before the courts of the state. 
However, the administrative procedural laws of the states are imple-
mentations of the Federal legislation, and essentially identical in their 
wording, in order for the administrative procedure to be consistent 
throughout Germany.112  

The extent to which it is possible to appeal judgments rendered in 
administrative courts of first instance is determined in accordance 
with criteria set out in the Code of Administrative Court Procedure.113 
The appeal may include points of fact and law, or be limited to points 
of law, depending on the case, and whether it is one of the parties or 
someone else that brings the appeal. Judicial grant of leave is neces-
sary for the appeal to be admitted.114 

Environmental protection is enshrined in the German Basic Law as 
an objective of the Federal state (Staatsziel).115 This means that the 
constitutional provision is addressed to the state. It cannot be relied 

                               
108 Eberhard Schmidt-Aßmann, ‘GG Art. 19 Abs. 4’ in Roman Herzog and others (eds), 
Maunz/Dürig, Grundgesetz-Kommentar (86th edn, CH Beck 2019) 18. 
109 Schmidt-Aßmann (n 108) 18. 
110 Federal Administrative Procedure Act of 23 January 2003 (Verwaltungsverfahrensgesetz, 
VwVfG), Federal Law Gazette I, p. 102; Thomas Perroud, ‘Constitutional structure and basic 
characteristics of the legal systems examined (concerning judicial review)’ in Chris Backes 
and Mariolina Eliantonio (eds), Cases, Materials and Text on Judicial Review of 
Administrative Action (Hart 2019) 22. 
111 Detterbeck (n 104) 36. 
112 See e.g., Act on the Implementation of the Code of Administrative Court Procedure of the 
State Hessen of 27 June 1997 (Hessisches Gesetz zur Ausführung det 
Verwaltungsgerichtordnung GVBl. I, S. 381). 
113 Sections 124, 132, Code of Administrative Court Procedure. Article 19, para. 4, Basic Law 
does not guarantee a possibility of appeal to higher courts. 
114 Rob Widdershoven, ‘Appellate Proceedings’ in Chris Backes and Mariolina Eliantonio 
(eds), Cases, Materials and Text on Judicial Review of Administrative Action (Hart 2019) 
721–722. 
115 Article 20 a, Basic Law. 
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upon by individuals in court.116 Likewise, the environment is protected 
in the constitutions of the states as an objective of the constitution 
(Verfassungsziel) rather than a constitutional right that can be invoked 
before court.117 

German law is, to an important degree, codified and statutory law 
is usually referred to by the courts in their reasoning. By tradition, 
legal scholarship also enjoys an important position as a source of law 
and is regularly referred to by German courts.118 Judgments of German 
courts have effect inter partes, and do not formally bind other courts. 
Nevertheless, lower courts usually follow the judgments of higher 
courts and especially judgments of the Federal courts, which strongly 
influence the development of the law.119 

2.2.2 Types of Administrative Action and Corresponding 
Review Procedures 

German law divides administrative action into:  

• Single-case decisions (Verwaltungsakte);  

• General administrative acts (Allgemeinverfügungen);  

• By-laws (Satzungen);  

• Executive regulations (Rechtsverordnungen);  

                               
116 Wilfried Erbguth and Sabine Schlacke, Umweltrecht (5th edn, Nomos 2014) 57. 
117 E.g., Article 31, Constitution of Berlin of 23 November 1995, as amended, Article 3a, 
Baden-Württemberg Constitution of 11 November 1953, Article 10, Constitution of Sachsen 
of 27 May 1992, as amended, Article 7, Constitution of Schleswig-Holstein of 2 December 
2014. 
118 With respect to administrative procedural law, the codification took place in 1960 (Code of 
Administrative Court Procedure) and 1976 (Federal Administrative Procedure Act). Up until 
then administrative procedure developed in the case law of the administrative courts. Legal 
scholarship importantly contributed to solving questions regarding the application of the 
procedural acts in practice. See Michael Stolleis, Geschichte des öffentlichen Rechts in 
Deutschland Bd. 4: Staats- und Verwaltungsrechtswissenschaft in West und Ost 1945-1990 
(CH Beck 2012) 190–191, 260. See further, Raoul Charles van Caenegem, Judges, 
Legislators, and Professors: Chapters in European Legal History (Cambridge University 
Press 1987) 67–111, 103; Chris Backes, ‘Structure and Style of Judgments’ in Chris Backes 
and Mariolina Eliantonio (eds), Cases, Materials and Text on Judicial Review of 
Administrative Action (Hart 2019) 763.  
119 Some judgments of the Federal Constitutional Court (Bundesverfassungsgericht) do have 
the force of law. Section 31, subsection 2, Federal Constitutional Court Act of 13 August 
1993 (Bundesverfassungsgerichtsgesetz), Federal Law Gazette I, p. 3546. 
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• Factual action (Realakte); 

• Plans (Pläne);  

• Public law contracts (öffentlich-rechtliche Verträge); and 

• Administrative directions (Verwaltungsvorschriften).120 

The German Basic Law guarantees that any type of administrative 
action that infringes subjective public law rights (subjektive öffentliche 
Rechte) is reviewable before the courts.121 For each type of action, 
there is a corresponding type of review procedure.122 

The single-case decision is any order, decision or other sovereign 
measure taken by an administrative authority in an individual case 
(“zur Regelung eines Einzelfalls”) in the sphere of public law and in-
tended to have a direct external legal effect (“unmittelbare 
Rechtswirkung nach außen”).123 It is thus a unilateral (as opposed to a 
bilateral measure, such as a public law contract) measure with legal 
consequences. It may be adopted by an administrative authority or 
another body authorised to take actions which produce external legal 
effects.124 It should be addressed to one person or a narrowly defined 
group of persons.125 That the measure has to have a direct external le-
gal effect means that it must have intended legal effects outside the 
administration. A single-case decision can be either in written or 
oral.126  

                               
120 Detterbeck (n 104) 129; Hermann Pünder and Anika Klafki, ‘Administrative Law in 
Germany’ in René Seerden (ed), Comparative Administrative Law. Administrative Law of the 
European Union, Its Member States and the United States (4th edn, Intersentia 2018) 67.  
121 Article 19, para. 4, Basic Law, mentioned above. 
122 Detterbeck (n 104) 199–207; Mariolina Eliantonio and Franziska Grashof, ‘Types of 
Administrative Action and Corresponding Review’ in Chris Backes and Mariolina Eliantonio 
(eds), Cases, Materials and Text on Judicial Review of Administrative Action (Hart 2019) 
125.  
123 Section 35, para. 1, Administrative Procedure Act. Single-case decisions may display a 
variety of characteristics, see Detterbeck (n 104) 157–168. 
124 See Section 1, Administrative Procedure Act. 
125 Detterbeck (n 104) 131. 
126 Section 37, para. 2, Administrative Procedure Act. The definition of the Verwaltungsakt is 
described in detail by e.g. Detterbeck (n 104) 132–139. 
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Like the single-case decision, the general administrative act con-
cerns a concrete case. However, unlike the single-case decision, it is 
not directed at a defined addressee or group of addressees.127  

Two types of judicial review are available with respect to the above 
two types of administrative actions, as defined in Section 35 Admin-
istrative Procedure Act: The action for annulment (Anfechtungsklage) 
and the action seeking the issuance of an administrative act 
(Verpflichtungsklage), whereby claims can be brought against 
omissions or refusals on behalf of an administrative authority.128 The 
conditions for admissibility of these two types of action, and the scope 
of the administrative judicial review, will be considered below. 

The Verwaltungsakt is to be distinguished from the factual ad-
ministrative action (Realakt), which is without legal consequences. 
The action for annulment is not applicable to factual administrative 
action. Such actions can, however, be challenged through a so-called 
general action for performance (allgemeine Leistungsklage).129 

Executive regulations (Rechtsverordnungen) and by-laws 
(Satzungen) regulate abstract situations.130 Addressees are undefined. 
The Federal Government, a Federal Minister or state governments 
may be authorised by a law to issue executive regulations, the content, 
purpose and scope of which shall be specified in the law. Power to 
issue executive regulations can be sub-delegated if the law provides 
for it.131 By-laws are adopted by public bodies vested with a degree of 
autonomy (e.g. municipalities, public universities) to regulate their 
respective internal organisation or, under certain circumstances, their 
external relations. The action for annulment or the action seeking the 
issuance of an administrative act do not apply to actions regulating 
abstract situations and hence not to executive regulations and by-laws. 
According to Section 47 of the Code of Administrative Court Proce-
dure, the so-called Norm Control Procedure 
(Normenkontrollverfahren) is applicable with respect to executive 
regulations or by-laws adopted at the level of a state (Land) in speci-

                               
127 Section 35, para. 2, Administrative Procedure Act. There are three different types of 
Allgemeinverfügungen. See Detterbeck (n 104) 147. 
128 Section 42, subsection 1, Code of Administrative Court Procedure. 
129 This is implicit in Section 43, para. 2, Code of Administrative Court Procedure. See also 
Detterbeck (n 104) 325. 
130 Rechtsverordnungen are sometimes also referred to as statutory instruments. 
131 Article 80, para. 1, Basic Law. In certain situations, the consent of the Bundesrat is 
required prior to delegation. 
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fied cases, such as, with respect to zoning plans adopted under the 
Federal Building Code.132 Additional executive regulations and by-
laws may be reviewable through norm control (Normenkontrolle) 
where this is provided in State law.133 The higher administrative courts 
are competent to hear actions for norm control. Indirect judicial re-
view (inzidenter mittelbarer Rechtsschutz) of executive regulations or 
by-laws may in certain situations be available in connection to an ac-
tion brought against a single-case decision or general administrative 
act.134 However, such ‘incidental control’ (Inzidentkontrolle) only ap-
plies inter partes. 

Plans are a form of administrative action regulating abstract situa-
tions which can be adopted in the form of executive regulations, by-
laws, or general administrative acts.135 They are common in the envi-
ronmental law context. The type of action available to bring claims 
against a plan depends on the form of its adoption. 

Administrative directions are abstract rules applicable to the inter-
nal organisation of the administration. They can have different forms 
and purposes, such as interpreting and concretising the law.136 Ad-
ministrative directions typically do not have external legal effect 
(Außenwirkung) and claims against them can therefore only be 
brought indirectly, in connection to an action brought against a single-
case decision, depending on how the administrative directions have 
affected the decision-making in the individual case.137  

Public law contracts/agreements are bilateral acts concluded in the 
context of public law, including contracts concluded by administrative 
authorities.138 

                               
132 Building Code of 3 November 2017 (Baugesetzbuch), Federal Law Gazette I, 2017, p. 
3634. Detterbeck (n 104) 306; Pünder and Klafki (n 120) 94. 
133 Section 47, subsection 2, Code of Administrative Court Procedure. 
134 Detterbeck (n 104) 306. 
135 Pünder and Klafki (n 120) 71. 
136 Detterbeck (n 104) 311–314. 
137 Detterbeck (n 104) 318–319. 
138 Detterbeck (n 104) 277. Contracts concluded by the administration—although they come 
within the jurisdiction of administrative courts—have been delineated from the present work 
and are therefore not further examined. 
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2.2.3 Admissibility  

Administrative courts may only hear cases which have explicitly been 
assigned to them. General and special criteria for admissibility 
(Zulässigkeitsvoraussetzungen) apply to actions brought before the 
administrative court. General criteria include: That the action comes 
within the jurisdiction of administrative courts,139 that it is brought 
before the correct administrative court (Sachliche Zuständigkeit, 
Örtliche Zuständigkeit), that the claimant has capacity as party and be 
entitled to take part in legal proceedings (Beteiligungsfähigkeit and 
Prozessfähigkeit), and that the claimant has a general entitlement to 
judicial protection (Allgemeines Rechtsschutzbedürfnis).140 

The following special conditions for admissibility apply to the re-
spective types of actions set out above in Section 2.2.2. 

The annulment action (Anfechtungsklage), the action seeking the 
issuance of an administrative act (Verpflichtungsklage), and the action 
for performance (allgemeine Leistungsklage) all require that the 
claims brought are suitable to the respective actions (Statthaftigkeit). 
For instance, in the case of an annulment action, the claimant must 
seek the annulment of a single-case decision or a general administra-
tive act.141 

The admissibility of all of the above actions is furthermore condi-
tioned by an intra-administrative procedure (Vorverfahren),142 whereby 
the administrative authority responsible for the contested action re-
views its own action and corrects it, where it finds reasons to do so.143 

Periods for filing an action (Klagefrist) apply to the annulment ac-
tion (Anfechtungsklage) and to the action seeking the issuance of an 
administrative act (Verpflichtungsklage). Generally, claims must be 
brought within one month after the intra-administrative procedure has 
been concluded.144 

                               
139 On the competence of administrative courts, see above, Section 2.1. 
140 Sections 61–63, Code of Administrative Court Procedure; Detterbeck (n 104) 545–553. 
141 Detterbeck (n 104) 554–555. 
142 Both the terms Vorverfahren and Widerspruchsverfahren are recurrent when referring to 
this procedure. See Detterbeck (n 104) 557. 
143 Sections 68–70, Code of Administrative Court Procedure. See also, Sections 48–50, 
Administrative Procedural Act. 
144 Section 74, Code of Administrative Court Procedure. Periods for filing an action do not 
apply to the action for performance. The right to bring claims within the action for 
performance can however be considered forfeited when a considerable time has passed. 
Detterbeck (n 104) 577. 
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To have legal standing (Klagebefugnis) to bring an annulment ac-
tion (Anfechtungsklage) or an action seeking the issuance of an ad-
ministrative act (Verpflichtungsklage) under the Code of Administra-
tive Court Procedure, Section 42, subsection 2, point 2, requires the 
claimant show that the contested action has possibly infringed her 
subjective public law rights (Subjektive öffentliche Rechte),145 and that 
consequently, she has suffered personal injury (“in seinem Rechten 
verletzt”).146 Section 42, subsection 2, of the Code of Administrative 
Court Procedure, applies to all natural and legal persons including 
NGOs unless other rules are set out in legislation (“soweit gesetzlich 
nichts anderes bestimmt ist”).147 It is considered to concretise the 
constitutional right to judicial protection in Article 19, paragraph 4, of 
the Basic Law.148 Likewise, to bring an action for norm control 
(Normenkontrolle) the applicant has to show that the allegedly illegal 
provision or application of a provision possibly infringes, now or 
within the foreseeable future (“in absehbarer Zeit”), her subjective 
public law rights.149 

Subjective public law rights is a fundamental category under Ger-
man public law, which goes back to a basic distinction in German law 
between so-called objective and subjective law (objektives/subjektives 
Recht).150 Objective law is all written and unwritten legal rules which 
must be considered by those to whom the rules are directed. While the 
objective public law typically establishes obligations (most often for 
state organs),151 this does not mean that it necessarily gives rise to en-
forceable claims for natural or legal persons. In contrast, subjective 
public law entitles the person protected by a specific rule to demand 

                               
145 The notion of “subjective public law right” (subjektives öffentliches Recht) is sometimes 
also translated as “individual public law right”. The former translation appears to come closer 
to the German term, and has therefore been used in the present work. 
146 Section 42, subsection 2, point 2, and Section 35, Code of Administrative Court Procedure.  
147 Section 42, subsection 2, Code of Administrative Court Procedure.  
148 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 4: Staats- und 
Verwaltungsrechtswissenschaft in West und Ost 1945-1990 (n 118) 249; Sabine Schlacke, 
Überindividueller Rechtsschutz (Mohr Siebeck 2008) 1; Fritz Werner, ‘Verwaltungsrecht als 
konkretisiertes Verfassungsrecht’ (1959) 74 Deutsches Verwaltungsblatt 527. See Section 
2.2.5. 
149 Section 47, subsection 2, Code of Administrative Court Procedure. See Detterbeck (n 104) 
594. 
150 Bernhard W Wegener, ‘Subjective Public Rights—Historical Roots versus European and 
Democratic Challenges’ in Hermann Pünder and Christian Waldhoff (eds), Debates in 
German Public Law (Hart 2014) 219. 
151 Detterbeck (n 104) 119. 
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that the state fulfils a particular obligation that it has in relation to 
her.152 In order for an individual to have an enforceable claim, the par-
ticular rule has to provide that the natural or legal person in question is 
protected by it, that is, it confers a subjective public law right. Subjec-
tive public rights can be identified in administrative law or in consti-
tutional law.153 Often, the term is used to describe rights of civilians 
vis-à-vis the state. 

An addressee of an administrative action will always be considered 
to fulfil the criterion that the action has possibly infringed her subjec-
tive public law right (Adressatentheorie).154 Other persons have to 
show that the contested administrative action infringes a norm which, 
“at least also” (“zumindest auch”) protects the interests of third par-
ties (including themselves) and thereby establishes a subjective public 
law right (Drittschutz).155 Difficult cases are decided in accordance 
with the so-called Protective Norm Theory (Schutznormtheorie).156 
Whether or not a norm establishes a subjective public law right is de-
termined through interpretation of the wording of the provision, its 
spirit and objective, through systematic interpretation and considering 
travaux preparatoires. The rule can also be interpreted in light of con-
stitutional provisions.157 If the court finds that the provision contains a 
norm establishing a subjective public law right, it then determines 
whether the particular claimant is protected by that right.158 In light of 
the above, the subjective public law rights concept has been and is still 
subject to continual and gradual change.159 

                               
152 Detterbeck (n 104) 118–119. 
153 However, subjective public law (das subjektive öffentliche Recht) is seen rather as a notion 
of administrative law. See Hartmut Bauer, Geschichtliche Grundlagen der Lehre vom 
subjektiven öffentlichen Recht (Duncker & Humblot 1986) 15–16. 
154 Schlacke, Umweltrecht (n 90) 140. 
155 Schmidt-Aßmann (n 108) 87; Peter Preu, Subjektivrechtliche Grundlagen des öffentlichen 
Drittschutzes (Duncker & Humblot 1992) 150–157; Julian Krüper, Gemeinwohl im Prozess, 
Elemente eines funktionalen subjektiven Rechts auf Umweltvorsorge (Duncker & Humblot 
2009) 127–149. 
156 See e.g., Angela Schwerdtfeger, ‘“Schutznormtheorie” and Aarhus Convention—
Consequences for the German Law’ (2007) 4 Journal for European Environmental and 
Planning Law 270, 271–272; Mattias Ruffert, ‘Rights and Remedies in European Community 
Law: A Comparative View’ (1997) 34 Common Market Law Review 307, 310–312. 
157 Detterbeck (n 104) 120. 
158 Schlacke, Umweltrecht (n 90) 141. 
159 See Section 5.2.5 and Bauer (n 153) 17. See also Wegener (n 150) 221. 
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As mentioned, the above general rules of the Code of Administra-
tive Court Procedure on legal standing also apply to organisations.160 
In the context of environmental law, the generally applicable subjec-
tive public law rights standing regime established by the Code of Ad-
ministrative Court Procedure allows organisations to act either in the 
individual interest of its members, (where their subjective public law 
rights have possibly been infringed) or in its own subjective interest 
(where the organisation itself holds a subjective public law right 
which has possibly been infringed as a result of the contested ad-
ministrative action). Such collective actions, taken in the individual 
interest of the members of an organisation, are referred to as “egoistic 
actions” or “member actions” (Egoistische Verbandsklagen or 
Mitgliederverbandsklagen). These can be understood in relation to 
their opposite: Collective actions taken in a public interest (so-called 
Altruistische Verbandsklagen), which will be addressed below.161 To 
the extent that the law establishes procedural rights for organisations, 
such rights may be considered subjective public law rights which—if 
infringed—may give rise to legal standing before administrative 
courts. For instance, recognised nature conservation organisations 
have long had a right to participate under the Federal Nature Conser-
vation Act.162 This right has been considered to give an organisation 
the possibility to bring an action for performance (allgemeine 
Leistungsklage) in order to be able to exercise its right to participate 
where this right has been denied or not fully respected 
(Partizipationserzwingungsklagen). Further, recognised nature con-
servation organisations have been considered to have legal standing to 
bring an annulment action (Anfechtungsklage) against an administra-
tive action which possibly infringes the right to participation 
(Anfechtung der Sachentscheidung wegen Verletzung des 
Mitwirkungsrecht).163 In addition, an organisation can allege an in-
fringement of its subjective right to property under the Basic law in 
                               
160 Section 42, subsection 2, Code of Administrative Court Procedure. 
161 Schlacke, Überindividueller Rechtsschutz (n 148) 13. Such actions where an organisation 
alleges that the challenged act infringes a subjective public law right held by the organisation 
are also referred to as Verbandsverletztenklagen. See Alexander Schmidt, Christian Schrader 
and Michael Zschiesche, Die Verbandsklage im Umwelt- und Naturschutzrecht (CH Beck 
2014) 2. 
162 Section 58, subsection 1, pp. 1–3, Federal Nature Conservation Act (Bundesnaturschutz-
gesetz) of 29.7.2009, Federal Law Gazette I, p. 2542. 
163 Section 63, Nature Conservation Act; Schlacke, Überindividueller Rechtsschutz (n 148) 
168–171. On conditions for recognition of organisations under German law, see Sections 
9.2.1.2 and 9.2.2.2. 
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order to have standing to bring an administrative action. However, this 
possibility requires that the organisation owns land, and has also been 
limited in case law to prevent organisations buying land for the sole 
purpose of being granted legal standing to bring claims against ad-
ministrative actions affecting it (Sperrgrundstücksklagen).164  

In addition to the general rules under the Code of Administrative 
Court Procedure, special rules on standing established in State law 
have allowed environmental organisations to bring so-called 
“altruistic actions” (altruistische Verbandsklage) against certain ad-
ministrative actions involving nature conservation law 
(naturschutzrechtliche Verbandsklage) since 1979.165 In contrast to 
actions brought under the general rules of the Code of Administrative 
Court Procedure, the latter collective actions may be brought in a 
public interest, insofar as landscape and nature protection is con-
cerned.166 In 2002, similar rules allowing recognised nature conserva-
tion NGO’s (Anerkannte Naturschutzverbände) to bring public inter-
est actions were introduced into Federal law.167 Additional special ad-
ministrative procedural law governing legal standing and scope of 
review has been adopted to implement Article 9 of the Aarhus Con-
vention.168 

2.2.4 Scope of Administrative Judicial Review 

In addition to playing a crucial role in defining who should be granted 
standing ratione personae, the distinction between subjective and ob-
jective public law also has a central function in the determination of 
the scope and standard of judicial administrative review 
(Prüfungsmaβstab). As will be explained further below, the adminis-
trative judicial review is generally limited to the assessment of 
whether the contested action has infringed a norm establishing a sub-

                               
164 Schlacke, Überindividueller Rechtsschutz (n 148) 176–178; Schlacke, Umweltrecht (n 90) 
138. 
165 Section 44, Nature Conservation Act of the State of Bremen of 20 August 1979; Schlacke, 
Überindividueller Rechtsschutz (n 148) 162–163. 
166 Schmidt, Schrader and Zschiesche (n 161) 1–2. 
167 See below, Section 9.2.1.1. 
168 This law and its relationship to the general rules of the Code of Administrative Court 
Procedure will be considered in Chapter 9. 
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jective public law right (Kontrollrestriktion).169 Only in the context of 
an action for norm control is the scope of the review broader. 

Within the annulment procedure, the administrative court assesses 
the legality of the contested administrative action.170 This means that 
the court controls whether the action was adopted in accordance with 
applicable provisions of procedural law (verfahrensrechtliche 
Bestimmungen), as well as with substantive law (materiell-rechtliche 
Regelungen).171 However, because according to the rules of the Code 
of Administrative Court Procedure the administrative judicial review 
is limited to examining whether the contested action has infringed a 
subjective public law right, the standard of review is bound to that 
particular right. With respect to the examination of the alleged rights’ 
infringement, however, the administrative court makes an in-depth 
assessment of the legality of the contested action. Claims relating to 
procedural irregularities (Verfahrensfehler) can be brought only in 
connection to an action whereby the legality of the substantive merits 
of an administrative action is challenged.172 With respect to infringe-
ments of procedural provisions, the administrative court may examine 
whether the infringement can be remedied and erased without conse-
quences for the substance of the administrative action.173 Under the 
general rules of the Code of Administrative Court Procedure, admin-
istrative actions cannot be quashed due to procedural irregularities 
(“Verletzung von Vorschriften über das Verfahren, die Form oder die 
örtliche Zuständigkeit”), when the latter manifestly have not impacted 
the substantive content of the administrative action (“wenn 
offensichtlich ist, dass die Verletzung die Entscheidung in der Sache 
nicht beeinflusst hat”).174  

                               
169 Section 113, subsection 1, p. 1, Code of Administrative Court Procedure; Schlacke, 
Überindividueller Rechtsschutz (n 148) 78.  
170 Whether the action is reasonable (zweckmässig) is not considered. Section 113, subsection 
1, sentence 1, Code of Administrative Court Procedure; Schlacke, Umweltrecht (n 90) 152. 
171 Bilun Müller, ‘The Aarhus Convention, The Legal Cultural Picture: Country Report for 
Germany’ in Roberto Caranta, Anna Gerbrandy and Bilun Müller (eds), The Making of a New 
European Legal Culture: The Aarhus Convention at the Crossroad of Comparative Law and 
EU Law (Europa Law Publishing 2018) 121. 
172 Section 44a, Code of Administrative Court Procedure. The possibility of bringing claims 
against procedural irregularities independently was eliminated from the Code of 
Administrative Court Procedure after the adoption of the Administrative Procedural Act in 
1976. See Martin Pagenkopf, 150 Jahre Verwaltungsgrichtsbarkeit in Deutschland (Boorberg 
2014) 148. 
173 Sections 45–46, Administrative Procedure Act. 
174 Section 46, Administrative Procedure Act. See however Section 9.3.2. 
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In light of the above, the annulment action is well-founded 
(begründet) when the contested action is illegal and that, as a result, a 
subjective public law right held by the claimant is infringed (“soweit 
der Verwaltungsakt rechtsvidrig is und der Kläger dadurch in seinen 
Rechten verletzt ist”).175 If the administrative court finds that this is the 
case, it will annul the action.176 

The action seeking the issuance of an administrative act is well-
founded, if it is shown that the failure of an administrative authority to 
take a particular action which can be defined (“wenn die Sache 
Spruchreif ist”) is illegal, and that as a result a subjective public law 
right of the claimant has been infringed.177 If the action seeking the 
issuance of an administrative act is successful, the administrative court 
orders the competent administrative authority to take the previously 
omitted action. If the specific content of the administrative action can-
not be defined, the administrative court may order the competent ad-
ministrative authority to take an action and specify what the authority 
should consider as it determines the content of the action 
(Bescheidungsurteil).178  

Similarly, the action for performance is well-founded if it is shown 
that the claimant is entitled to a particular action which has not been 
taken, which results in an infringement of the claimant’s subjective 
public law rights. The administrative court then orders the competent 
administrative authority to take the appropriate action.179 

An action for norm control can also be successful where the con-
tested provision or application of a provision does not infringe subjec-
tive public law rights. With respect to norm control, the subjective 
public law right is thus relevant only to the question of legal standing 
rationae personae.180 Once the action is admitted, the higher 
administrative court will assess whether the provision or application is 
illegal in light of Federal constitutional law, other Federal law, State 
law, State constitutional law, and European law.181 

                               
175 Section 113, subsection 1, Code of Administrative Court Procedure. The claimant has the 
burden of proof for showing that this is the case. 
176 Detterbeck (n 104) 570. 
177 Section 113, subsection 5, Code of Administrative Court Procedure. 
178 Detterbeck (n 104) 574. 
179 Detterbeck (n 104) 578–579. 
180 See Section 2.2.3. 
181 Detterbeck (n 104) 596. 
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With the exception of the action for norm control, all of the above 
actions are, in other words, successful only where the claimant shows 
that the contested administrative action infringes her subjective public 
law rights. It is only insofar as the alleged infringement is concerned 
that the administrative court assesses the legality of the action.182  

When public participation in the administrative decision-making 
procedure is foreseen, objections typically have to respect limitation 
periods defined by law.183 Objections not made in time may be pre-
cluded.184 Such preclusion can be extended to the administrative court 
proceedings, so that the objections that can be made before the ad-
ministrative court are restricted to those already made in the adminis-
trative procedure (Materielle Präklusion).185 To the extent that such 
restrictions apply, they limit the scope of review of the administrative 
court.186 

2.2.5 Discussion 

As set out above, German general administrative procedural law pro-
vides that actions brought before administrative courts are admitted 
only to the extent that the challenged act allegedly infringes a subjec-
tive public law right held by the claimant. In addition, the administra-
tive court will only review those aspects of the contested act which 
relate to the rights infringement. Legal standing as well as the scope 
and standard of review is, in other words, defined by the subjective 
public law right. The holder of a subjective public law right has a con-
stitutional right to judicial protection, and legal standing before ad-
ministrative courts under the Code of Administrative Court Procedure. 
Administrative judicial review will be limited to examining the possi-
ble infringement of the subjective public law right. Under German law 
there is thus an immediate connection between the content of the sub-
stantive right and the right to enforcement, remedies, and judicial 
protection.  

                               
182 Detterbeck (n 104) 570. 
183 For example, Section 10, subsection 3, of the Emissions Control Act of 17 May 2013, 
Federal Law Gazette I, p. 1274, as amended, provides that objections have to be made within 
two, or alternatively four weeks, after the expiry of the public notification (Einwendungsfrist). 
184 Section 73, subsection 4, sentence 3, Administrative Procedural Act. 
185 Schlacke, Umweltrecht (n 90) 135–136. 
186 See Section 9.2.4.3. 
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The rules of legal standing of the Code of Administrative Court 
Procedure apply to natural and legal persons, including organisations, 
unless other law has been adopted.187 The distinction between objec-
tive and subjective public law has shaped administrative procedural 
law on access to courts in Germany. In addition, it has defined the 
function of administrative courts as instances for the protection of 
individual rights. Under these general rules of administrative proce-
dural law, matters of public rather than individual interest typically 
cannot be challenged before administrative courts. Since few proce-
dural provisions in themselves are considered to confer subjective 
public law rights, it may also be difficult to bring claims against pro-
cedural irregularities. Under the Code of Administrative Court Proce-
dure, only procedural irregularities which impact the substantive mer-
its of an administrative action infringing a subjective public law right 
may be challenged. 

2.3 France 

2.3.1 Court Structure, Sources of Law and Constitutional 
Guarantees 

France has a tradition of centralised government, with the state re-
sponsible for many matters considered to be of public interest. Since 
the 1980s, the administration has been reformed and increasingly de-
centralised.188 The country is divided into regions (régions) which are 
subdivided into departments (départements) and further into munici-
palities (communes).189 The central administration is composed of the 
government and the President, as well as independent administrative 
authorities. There are also local state organs, the most important of 
which are the prefects (préfets), which are the “delegates of the 
government, in charge of national interests, administrative control and 

                               
187 Section 42, subsection 2, Code of Administrative Court Procedure. Such special procedural 
law can be adopted at federal or state level. 
188 Jean Waline, Droit administratif (26th edn, Dalloz 2016) 66; Jean-Bernard Auby, Lucie 
Cluzel-Metayer and Lamprini Xenou, ‘Administrative Law in France’ in René Seerden (ed), 
Comparative Administrative Law. Administrative Law of the European Union, Its Member 
States and the United States (4th edn, Intersentia 2018) 9–10. 
189 Auby, Cluzel-Metayer and Xenou (n 188) 10. 
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respect for the law”190 in the regions and in the departments.191 The 
prefect acts as consultative, decision-making and controlling organ in 
many areas of environmental law.192 

There are two branches of the judiciary (la dualité des ordres de 
juridiction): The civil and criminal courts (l’ordre judiciaire), and the 
administrative courts (l’ordre administratif).193 Administrative courts 
include: Administrative courts of first instance (tribunaux 
administratifs), higher administrative courts (cours administratives 
d’appel) and the Conseil d’État (Council of State, the Supreme ad-
ministrative court). The Constitutional Council (Conseil 
Constitutionnel) can review the legality of legislation before and after 
its adoption.  

Neither the court structure nor judicial review is constitutionally 
protected. The independence of administrative courts and their exclu-
sive competence to review administrative actions has however been 
held by the Constitutional Council to be protected by the Constitu-
tion.194 The administrative court structure and the procedures available 
for bringing claims against administrative action are set out in the 
Code of Administrative Justice (Code de justice administrative), and 
the Code of Relations between Administration and Members of the 
Public (Code des relations entre le public et l’administration). Ad-
ministrative courts have jurisdiction with respect to all administrative 
law matters.195 The notion of ‘public service’ (service public) is at the 
core of the determination of the jurisdiction of administrative courts. 
This notion—subject to ample discussion in French legal scholarship 
and a number of famous cases before the Conseil d’État since the turn 
of the 20th century to the present—can in turn be explained with ref-

                               
190 Article 72, para. 3, Constitution of 1958 (‘le delegué du gouvernement a la charge des 
intérêts nationaux, du contrôle administratif et du respect des lois’). 
191 Waline (n 188) 93–95. Administrative decision-making by prefects include the adoption of 
decisions concerning the authorisation of industrial facitilities. For an overview of the 
administration of the environment in France, see e.g., Michel Prieur, Droit de l’environnement 
(7th edn, Dalloz 2016). 
192 Raphaël Romi, Droit de l’environnement (9th edn, LGDJ 2016) 238–241. 
193 The dual court structure has its roots in the principle of separation of powers and the 
tradition that the judiciary should not impinge on the administration. Waline (n 188) 595–596. 
See further, Section 5.3. 
194 Constitutional Council, decision n° 80-119 (1980). 
195 Article L 311-1, Code of Administrative Justice. 
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erence to a set of criteria.196 Actions brought against executive deci-
sions (unilateral acts) of administrative authorities come within the 
jurisdiction of administrative courts.197 While in principle, administra-
tive courts adjudicate matters in which claims are brought against ac-
tions of public bodies, this does not exclude the fact that activities 
carried out by private bodies qualify as public service in certain 
cases.198 Administrative courts have jurisdiction with respect to torts 
committed by public authorities in the exercise of public services.199 
The Jurisdictional Court (Tribunal des conflits) arbitrates disputes 
relating to jurisdictional conflicts between the two branches of the 
judiciary. 

Judgments of the administrative courts of first instance can be ap-
pealed either to higher administrative courts, or exceptionally to the 
Conseil d’État, by aggrieved parties.200 The Conseil d’État is the first 
and final instance in certain cases.201 No special permission is required 
to appeal a judgment of the administrative court of first instance. 

Since 2005, French constitutional law includes an Environmental 
Charter (Charte de l’environnement), which lays down inter alia the 
right to live in a balanced environment, respectful of health (“un 
environnement équilibré et respectueux de la santé”) and the right to 
environmental information and participation in environmental deci-
sion-making.202 The Charter does not contain any provision on access 
to justice. The rights and duties of the Charter apply to all public 
authorities in their respective areas of competence.203 In addition, the 
Constitutional Council has held that the right to live in a balanced en-
vironment respectful of health, and the duty to preserve and amelio-
rate the environment (Articles 1 and 2) apply also to private persons.204 
                               
196 Waline (n 188) 619–623; Eliantonio, ‘Organisation of Judicial Review in Administrative 
Matters and Intra-Administrative Objection Procedure’ (n 104) 83–87. 
197 Administrative law contracts (as opposed to private law contracts), fall within the 
jurisdiction of administrative courts. Industrial and commercial public services (services 
publics industriels et commerciaux) fall within the jurisdiction of the judicial courts. On this 
notion, see Waline (n 188) 396–397. 
198 C.E., 28 June 1963, Narcy. 
199 Tribunal des conflits, 8 February 1873, Blanco. 
200 Article L 211-1 and L 211-2, Code of Administrative Justice.  
201 Article L 311, Code of Administrative Justice. 
202 Articles 1 and 2, Loi constitutionnelle n° 2005-205 du 1er mars 2005 relative à la Charte 
de l'environnement; Articles 1 and 7, Environmental Charter. 
203 C.E. 3 October 2008, Cne d’Annecy. 
204 Constitutional Council, decision n° 2011-116 (2011), para. 5. 
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The provisions of the Environmental Charter can be relied upon in an 
action before administrative courts, provided that criteria for admissi-
bility are fulfilled.205 The Conseil d’État has held that the duty to pre-
serve and ameliorate the environment does not, in itself, confer a right 
to bring an action for annulment against administrative actions relat-
ing to the environment.206 When legislation has been adopted in view 
of implementing the provisions of the Environmental Charter, the le-
gality of an administrative action is assessed in light of that legislation 
(as mentioned above, the legality of the legislation itself can be as-
sessed in light of the Charter).207 The Constitutional Council has held 
that it does not have a general power to appreciate how the right to 
live in a balanced environment respectful of health is to be realised in 
practice. It may thus not replace such an appreciation made by Parlia-
ment.208 

French administrative law has for a long time been based on the 
case law of the Conseil d’État.209 Since the 1970s, numerous statutes 
have been adopted, oftentimes codifying what had previously been set 
out in the case law. Both with respect to administrative law and spe-
cifically environmental law, governmental acts, principles and legis-
lation have been grouped into a Code (Code).210 The Code of Relations 
between Administration and Members of the Public, including the 
Code of Administrative Justice, and the Environmental Code (Code de 
l’Environnement), thus contain both legislation (loi) and regulatory 
acts such as ordonnances and decrees (ordonnances, décrets).211 The 
nature of the latter types of administrative action will now be de-
scribed. 

                               
205 Michel Lascombe, Xavier Vandendriessche and Christelle de Gaudemont, Code 
Constitutionnel et des droits fondamentaux, Annoté et Commenté (7th edn, Dalloz 2017) 406, 
Comment to the Environmental Charter. See Section 2.3.3. 
206 C.E. 3 August 2011, Mme Buguet. 
207 C.E. 19 June 2006, Association Eau et rivières de Bretagne. See also, Lascombe, 
Vandendriessche and de Gaudemont (n 205) Comment to the Environmental Charter, 405. 
208 Constitutional Council, decision n° 2012-282 (2012), para. 7. 
209 Xavier Braud, Cours de droit administratif général (2nd edn, Gualino 2018) 35–37. See 
also, Section 5.3.3.  
210 The Environmental Code, created by Ordonnance n° 2000-914 du 18 septembre 2000 
relative à la partie législative du code de l'environnement. 
211 Code of Relations between Administration and Members of the Public, created by 
l'ordonnance no 2015-1341 du 23 octobre 2015 et du décret no 2015-1342; Perroud (n 110) 23. 
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2.3.2 Types of Administrative Action and Corresponding 
Review Procedures 

In France, administrative action is divided into two categories de-
pending on whether it is unilateral—and independent of the consent of 
its addressees—or bilateral.212 Bilateral measures are contracts.213 
Unilateral measures include administrative decisions (décisions or 
actes décisoires).214 The latter can be further subdivided into single-
case decisions and regulatory decisions, depending on whether they 
are addressed to one or more defined persons (décisions individuelles), 
or whether they regulate abstract situations directed to an undefined 
number of addressees, so-called regulatory decisions (décisions 
réglementaires). There are several types of regulatory decisions. A 
decree (décret) is issued by the President or the Prime Minister to im-
plement laws, or in other cases where it is provided for in the Consti-
tution (pouvoir réglementaire autonome).215 Ordonnances 
(ordonnances), which are matters that normally fall under the scope of 
a statute can be adopted by the administration for a limited period of 
time upon approval by Parliament.216 An arrêté is an administrative 
decision adopted by a minister or a local administrative authority to 
implement a decree or regulate the public order. Where an arrêté is 
adopted with regard to defined addressees, it qualifies as a single-case 
decision. 

In addition to the abovementioned single-case decisions and regu-
latory decisions, decisions directed at an undefined number of persons 
in a concrete case represent a separate category (décision d’espèce, 
sometimes also referred to as décision particulière).217 

Under French law, factual action by the administration has no spe-
cific conceptualisation (although it may be considered an administra-
tive decision).218 If the administration does not respond to an applica-

                               
212 Braud (n 209) 44. 
213 Eliantonio and Grashof (n 122) 162. Contracts entered into by the administration have 
been delineated from the present work. 
214 Article L_200-1, Code of Relations between Administration and Members of the Public. 
Waline (n 188) 430–431. Most unilateral measures are decisions, but measures that do not 
have legal effects (actes non décisoires) can also be unilateral. See Braud (n 209) 44.  
215 Articles 34 and 37, Constitution of the French Republic of 4 October 1958. 
216 Article 38, Constitution of the French Republic of 4 October 1958. 
217 Braud (n 209) 69; Eliantonio and Grashof (n 122) 135–136.  
218 Eliantonio and Grashof (n 122) 156. 
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tion within two months, it is generally considered to have adopted an 
implicit decision of approval.219 

In Dame Lamotte, the Conseil d’État held that according to general 
principles of French law, any administrative decision must be review-
able before administrative courts.220 For that reason, the action for an-
nulment (recours pour excès de pouvoir)221 is always an available 
route for challenging the legality of administrative decisions (recours 
de droit commun) independently of whether it is explicitly foreseen in 
legislation, unless special administrative law applicable to a particular 
sector provides that a different action should be used within that con-
text.222 This action—created by the Conseil d’État in its case law223—is 
directed against a unilateral action to contest its legality.224 Decrees as 
well as ordonnances adopted by the administration after delegation 
(even if concerned with matters otherwise regulated in law), are chal-
lengeable through the action for annulment.225 It is also available for 
challenges of the so-called décisions particulière or décisions 

                               
219 Article L 231-1, Code of Relations between Administration and Members of the Public. 
There are however numerous exceptions to that rule. See David Bailleul, Le procès 
administratif (LGDJ 2014) 61. 
220 C.E. 17 February 1950, Dame Lamotte. The Conseil d’État later specified that such an 
action can be brought only against a décision taken by the administration. See e.g., C.E. 11 
June 1961, Barbaro. With respect to contracts concluded by the administration, the full 
review procedure applies instead. However, derogations have been made enabling actions for 
annulment against certain “actes contractuels.” René Chapus, Droit du contentieux 
administratif (13th edn, Montchrestien 2008) 219–222. See also, Eliantonio and Grashof (n 
122) 118. 
221 In comparative legal literature, recours pour excès de pouvoir is sometimes also simply 
translated into judicial review, because it is akin to what is referred to as judicial review in 
English law. See Auby, Cluzel-Metayer and Xenou (n 188) 33. The translation chosen for the 
present work makes explicit the limited powers of the judge when reviewing administrative 
action within this type of review procedure. It has also be used in earlier works, such as 
Eliantonio and Grashof (n 122) 118. 
222 In the environmental law context, full review procedures apply with respect to industrial 
installations and installations regulated under water law. See Section 9.3.2. See also Braud (n 
209) 487. 
223 Braud (n 209) 489. See Section 5.3.2. 
224 Edouard Laferrière referred to it as a procedure brought against an act—“un procès fait à 
un acte”. As will be discussed further, particularly in Chapter 9, the characterisation of the 
annulment procedure as being only about controlling legality has more recently been 
challenged. See Jean Sirinelli, ‘La subjectivisation du recours pour excès de pouvoir’ [2016] 
Revue française de droit administratif 529, 530. 
225 C.E. 13 May 1872, Brac de la Perrière ; C.E. 6 December 1907, Compagnie des chemins 
de fer de l’Est. Marceau Long and others (eds), Les grands arrêts de la jurisprudence 
administrative (20th edn, Dalloz 2015) 99. 
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d’espèce.226 An action for annulment may also be brought against im-
plicit decisions (resulting from an omission of the administration to 
respond to an application).227 Within the annulment procedure, the 
administrative court may either annul the challenged action (because it 
is illegal) or uphold it.228 The court may also issue injunctions with 
respect to the administration.229 

Where it is explicitly provided for, administrative action may be 
subject to a full review procedure (contentieux de pleine juridiction).230 
The full review procedure represents a heterogenous category, in-
cluding for example actions for liability of the state in damages for 
administrative actions (recours en responsabilité), actions against de-
cisions concerning taxation (contentieux fiscale) and actions regarding 
the organisation and results of political elections (contentieux 
électoral).231 Within a full review procedure, the reformatory powers 
of the judge are broader than in the annulment procedure. In the for-
mer, she may review all aspects of the challenged action, annul, adjust 
or replace that action (pouvoir de substitution).232 

The distinction between annulment action and procedure and full 
review procedure, is made on the basis of the powers of the judge to 
review the contested action in a more limited or full manner.233 A dis-
tinction is also made between subjective and objective procedures, on 
the basis of the character of the subject matter of the action before the 
court. While a subjective procedure would primarily focus on the 
                               
226 Eliantonio and Grashof (n 122) 136. 
227 Eliantonio and Grashof (n 122) 175. 
228 Chapus (n 220) 218. This is the most common procedure within the category contentieux 
de l’excès de pouvoir. There are two similar, but nevertheless different actions, which are 
usually categorised as contentieux de l’excès de pouvoir. The first allows the court to declare 
an act of administration illegal, without annulling it (recours en appréciation de legalité). The 
second can result in a declaration that the reviewed act is legally nonexistent (recours en 
déclaration d’inéxistence): Chapus (n 220) 217–218; Bailleul (n 219) 25–26. 
229 On the scope of the review, see Section 2.3.4. 
230 C.E. 17 February 1950, Dame Lamotte. The full review procedure is sometimes also 
referred to as, plein contentieux. 
231 Braud (n 209) 460–469. The categorisation of the different types of actions differs slightly 
between authors. It is reminded that the present work is limited to the right to bring claims 
against administrative actions. The action for liability in damages is therefore not considered, 
even if it is highly relevant to the environmental law context. 
232 Chapus (n 220) 233, 236; David Labouysse, ‘Les pouvoirs de plein contentieux, une 
garantie du droit d’accès à la justice en matière d’environnement?’ in Julien Bétaille (ed), Le 
droit d’accès à la justice en matière d’environnement (LGDJ 2016) 177 
<https://books.openedition.org/putc/996>. 
233 See Section 2.3.4. 
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rights of the claimant, the objective procedure would address the issue 
of legality in an abstract and general manner.234 In this vein, the annul-
ment procedure is typically characterised as objective,235 whereas full 
review procedures may be characterised as subjective or objective.236 

2.3.3 Admissibility  

As set out above, the annulment action and review procedure is gener-
ally available, where the law does not provide for a full review proce-
dure. The former is thus subsidiary to a full review procedure explic-
itly provided for.237 Where claims can be brought in the form of an 
action for full review, an annulment action is generally inadmissible.238 
Regarding the annulment procedure, which otherwise applies, all of 
the following requirements have to be fulfilled in order for the action 
to be admitted for legality review. 

Rules on admissibility initially relate to the competence of the ad-
ministrative court, the types of administrative action against which 
claims can be brought, periods for filing an action and formal re-
quirements (recevabilité objective).239 First, with regard to the annul-
ment procedure, only unilateral administrative actions with binding 
legal effects (actes décisoires) are admitted for review (la règle de la 
décision préalable).240 Hence, the action must have legal effects by 
either changing a legal situation, or refusing to do so (acte faisant 
grief). Recommendations, opinions (avis) or preparatory measures 
(mésures d’ordre intérieur) are examples of actions which are not 

                               
234 Braud (n 209) 443. These categorisations go back to the scholarship of Edouard Laferrière 
and Léon Duguit, among others. See further, the discussion on the evolution of the right to 
bring claims against administrative actions in French law in Section 4.3, as well as the 
comparative remarks Chapter 6. 
235 Chapus (n 220) 223. However, see also Sirinelli (n 224) 530.  
236 See further, Chapters 5, 6 and 9. 
237 Braud (n 209) 506. There are a few exceptions where an action against which claims can 
be brought in an action for full review, can also be challenged through annulment action. One 
example is regulatory acts concerning industrial installations (actes réglementaires en matière 
de police des installations classées). 
238 Braud (n 209) 506. 
239 On the jurisdiction of administrative courts and the types of administrative action and 
corresponding review procedures, see Sections 2.3.1 and 2.3.2.  
240 Article R 421-1, Code of Administrative Justice. Actions of the government (actes de 
gouvernement) considered of political rather than administrative character are not 
challengeable. Braud (n 209) 490. 
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considered to produce legal effects.241 Periods for filing an action are 
applicable and in general, claims can be brought within two months 
after the action was made public.242 

Next, rules on admissibility relate to the claimant (recevabilité 
subjective). First, the claimant must have legal capacity (capacité pour 
agir). For natural persons this means that minors and persons under 
legal representation may not, as a general rule, bring actions before the 
administrative courts.243 Second, to have legal standing ratione 
personae, a claimant must have an interest in taking legal action 
(intérêt à agir).244 The notion of interest is not laid down in legislation, 
but has emerged and developed in case law.245 This interest can be an 
individual interest, a collective interest or a public interest. It can be 
moral (intérêt moral) or material, i.e. relate to concrete physical 
effects of a particular administrative action (intérêt matériel).246 For 
example, citizens of a municipality have been deemed to have an in-
terest in taking legal action against a decision to change the name of 
the municipality.247 An organisation may bring claims on behalf of an 
interest shared by its members, whether it is a public interest, for ex-
ample, environmental protection generally, or rather an individual and 
subjective interest, such as neighbours preventing exploitation close to 
their homes.248 

Independent of the character of the interest, it must be personal, di-
rect and certain (un intérêt personnel, direct et certain).249 These no-
tions are assessed differently depending on whether the claimant is a 
legal or natural person.  

                               
241 Braud (n 209) 491. On the assessment by the court of whether an administrative action is 
to be qualified as such, Sirinelli (n 224) 532. 
242 Articles R 411-1, 412-1 and R 421-1 Code of Administrative Justice; Braud (n 209) 499–
503. 
243 Braud p. 492 
244 Both “intérêt à agir”, “intérêt pour agir”, and “intérêt donnant qualité pour agir” are 
recurrent terms. They refer to the same thing.  
245 See Section 5.3.3. 
246 Chapus (n 220) 469–471.  
247 C.E. 4 April 1997, Marchal. 
248 See Section 1.6. 
249 The assessment of whether the claimant has a personal direct and certain interest is carried 
out on the date the claims are brought before the administrative court. C.E. 6 October 1965, 
Marcy. 
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A natural person may not bring claims in someone else’s interest – 
except where the claimant is represented by a lawyer.250 The interest 
has to be adequately related with the challenged administrative action. 
If the action itself does not affect the claimant’s interest, the latter is 
not adequate.251 The claimant has to act in a capacity which is adequate 
to the interest. For example, while a person may be concurrently a tax 
payer, citizen, and neighbour, it is in the capacity as neighbour that 
she has a direct interest (intérêt direct) in a decision authorising the 
construction of an industrial installation.252 The interest has to be 
“sufficiently direct”. For instance, a local tax payer in a municipality 
would be considered to have a sufficient interest in a budget decision 
relating to that municipality, but not as a national tax payer in relation 
to a decision pertaining to the state budget.253 The interest, further-
more, has to be actual and certain. As a consequence, a purely hypo-
thetical interest is not enough. However, a camper would be consid-
ered to have a certain and actual interest in camping at a site which 
she had not yet visited.254  

As mentioned, the interest can be collective and even of public 
character. Simultaneously, it has been suggested that, at least for natu-
ral persons, it must have some sort of subjective dimension in order to 
qualify.255 For example, a user of a public service or a member of a 
local decision-making organ may be considered to have an interest in 
a decision affecting the service or a decision taken by the organ.256 
However, an action brought by a person with a documented interest in 
species protection has been declared inadmissible.257 Too vast a capac-
ity, such as that of a consumer or citizen, will not be considered to 
give rise to an interest in taking legal action.258 

                               
250 C.E. 11 March 1903, Lot. 
251 Braud (n 209) 492. 
252 Braud (n 209) 493. 
253 C.E. 29 March 1901, Casanova; Braud (n 209) 493. 
254 C.E. 14 February 1958, Abisset. 
255 Braud (n 209) 493. 
256 C.E. 19 December 1979, Meyet; C.E. 1 June 1956, Ville de Nîmes c/ Pabion. 
257 C.E. 23 October 2015, Janin. See Section 9.3.1.2. 
258 C.E. 29 December 1995, Beucher. 
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Organisations (associations)259 may generally both represent natural 
persons before court, and act in their own legal capacity.260 To have 
legal capacity, organisations must possess legal personality 
(personnalité morale), which they obtain through registration by the 
prefect.261 Complaints by foreign organisations are, in general, admit-
ted.262 Further, the organisation has to have a mandate from its mem-
bers to take legal action (habilitation).263 

Like natural persons, organisations must have a personal, direct and 
certain interest in the contested administrative action in order to have 
legal standing ratione personae.264 The administrative action is consid-
ered to be of personal interest to the organisation if it affects its statu-
tory objectives. In contrast to natural persons, organisations may have 
legal standing to take legal action on the basis of public interests 
which are fully unrelated to individual or subjective interests of the 
members of the organisation, as long as they are defined in the organi-
sation’s statutes.265 One notes that an organisation which has environ-
mental protection as its main objective, and one that aims to protect 
human victims of environmental degradation, both may be considered 
to have a personal interest. That is, as long as the objective is defined 
in a sufficiently precise manner in the organisation’s statutes (principe 
de specialité).266 The interest has to be directly affected, which means 
that the challenged action has to have immediate effects on the statu-
tory objectives. Consequently, an organisation would not be consid-
ered to have an interest in a decision with only indirect or uncertain 

                               
259 Any “association” as defined by Article 1, Loi du 1er juillet 1901 relative au contrat 
d’association. 
260 Article R 431-5, Code of Administrative Justice. Concerning specifically environmental 
organisations, see Article L 142-1, Environmental Code and further, Christian Huglo and 
Gwendoline Paul, ‘Fasc. 4980, Contentieux administratif de l’environnement’ in Anne-Laure 
Doussin (ed), Juris-Classeur Environnement et développement durable (LexisNexis 2017) 24. 
261 Article 5, Loi du 1er juillet 1901 relative au contrat d’association; Bailleul (n 219); Louis 
Boré, ‘Fasc. 4990, Contentieux associatif’ in Anne-Laure Doussin (ed), Juris-Classeur 
Environnement et développement durable (LexisNexis 2016). With few exceptions, 
organisations which have not been registered are not entitled to take legal action before court. 
One exception is however, foreign organisations, which have been admitted without prior 
declaration before a French prefect. See Boré 3–4.  
262 C.E. 18 April 1986, Mines de potasse d’Alsace. 
263 See generally, Huglo and Paul (n 260) 25. 
264 Braud (n 209) 496. 
265 Braud (n 209) 497. 
266 Boré (n 261) 9. 
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effects on its statutory objective.267 For instance, where an organisation 
has as its objective the protection of the natural environment, the 
Conseil d’État has held that the organisation does not have an interest 
in an urban environment.268 Also, it is generally considered that the 
interest invoked by the claimant should be in line with the legislation 
relied on in order to challenge a particular administrative action.269 

A condition of ratione loci applies to organisations. A local or re-
gional organisation may have an interest in bringing claims against 
actions affecting the particular local area or region, but it is not 
entitled to bring claims against actions which affect the entire national 
territory. In the same way, national organisations are not considered to 
have an interest in matters of mainly local importance. Further, if a 
statutory objective is framed with respect to an entire region, an or-
ganisation may not be considered to have an interest in an administra-
tive action which affects only one municipality.270 This appears how-
ever also to depend on the nature of the subject matter of the adminis-
trative action. A national organisation has, for instance, been 
considered to have an interest in bringing claims against a decision 
authorising the construction of a nuclear power plant.271  

In addition to the above general rules, the Environmental Code 
contains rules to relax the requirement ratione loci. A special track 
was introduced in 1995 which allows certain larger environmental 
organisations to obtain status as recognised environmental organisa-
tions (association aggréée).272 This gives the environmental organisa-
tion a right to participate and assist in a number of instances deciding 
over environmental matters in its interest.273 Once obtained, this status 
also creates a presumption that the organisation fulfils the interest cri-
terion wherever an action directly relates to its statutory objective and 
affects part of, or the entire geographic area for which recognition is 

                               
267 C.E. 25 October 1996, Association Estuaire-Écologie. 
268 C.E. 25 May 1990, Bauret; Boré (n 261) 11. 
269 Boré (n 261) 14–15. 
270 C.E. 26 July 1985, Union régionale pour la défense de l’environnement, de la nature, de la 
view et de la qualité de vie en Franche-Comté. 
271 C.E. 20 June 1984, Association les amis de la terre. 
272 Article L 142-1, para. 2, Environmental Code. For further discussion of the procedure for 
recognition of environmental organisations and the possibilities of environmental 
organisations to bring claims against administrative action, see Section 9.3.1.1 and 9.5.2. 
Agathe Van Lang, Droit de l’environnement (4th edn, Presses Universitaires de France 2016) 
261; Prieur (n 191) 166. 
273 Article L 141-2, Environmental Code; Prieur (n 191) 167–172. 
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valid.274 It should be emphasised that recognition is not required for an 
organisation to fulfil the interest criterion, rather, it is intended to fa-
cilitate the assessment of legal standing.275 

In addition to the standing conditions, personae and loci, there are 
requirements relating to the form of an annulment action brought be-
fore the administrative court. 

Where a full review procedure is available, special criteria may ap-
ply in order for an action to be admitted for review. Generally, the 
notion of interest is not given such an extensive interpretation as in the 
context of the annulment procedure. Often, it is considered that the 
claimant must show she holds a right which has been infringed as a 
result of the contested action.276 

2.3.4 Scope of Administrative Judicial Review 

As set out in Section 2.3.2, French administrative procedural law 
makes a distinction between the annulment procedure and the full re-
view procedure. In the annulment procedure, the administrative court 
reviews the legality of the challenged action. The notion of legality is 
broken down into different aspects. These can be understood as differ-
ent pleas in law, which can support the claim in an annulment ac-
tion.277 First of all, procedural/formal (vice de forme ou de procedure) 
and substantive legality (legalité externe and legalité interne or 
legalité de fond) is a primary distinction, with regard to the different 
grounds of legality review.278 The former relates the conditions under 

                               
274 Article L 142-1 Environmental Code; C.E. 8 February 1990, Féderation des associations 
de protection de l’environnement et de la nature des Côtes-d’Armor; Chantal Cans and 
Jessica Makowiak, Code de l’environnement, annoté et commenté (21st edn, Dalloz 2018) 
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the largest environmental organisations to obtain a special status allowing them to participate, 
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sustainable development. The “super agrément” gives the organisations even greater extended 
participatory rights. Article L 141-3 Environmental Code; Van Lang (n 272) 259–261; Prieur 
(n 191) 167. 
275 Boré (n 261) 10. For further discussion with regard to the specific environmental context, 
see Chapter 9. 
276 Braud (n 209) 456. 
277 Hermann Pünder and Anika Klafki, ‘Grounds of Review and Standard of Review’ in Chris 
Backes and Mariolina Eliantonio (eds), Cases, Materials and Text on Judicial Review of 
Administrative Action (Hart 2019) 445. 
278 See, e.g., Braud (n 209) 508, 515; Pünder and Klafki (n 277) 445. 
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which the challenged administrative action has been adopted.279 The 
latter relates to the content, the motives and the objective of the 
challenged action.280 Procedural and substantive legality can be subdi-
vided into a number of possible grounds of review (cas d’ouverture). 
The review of substantive legality may include an assessment of the 
conformity of the challenged action with all legal norms superior to 
the administrative action. If the administrative action is not in con-
formity with law, there is a violation of the law (violation de la loi). 281 
The review may also include a review of the correctness of the facts 
on which the administrative action was based (contrôle de l’exactitude 
matérielle des faits)282, or indeed, of the legal assessment of the facts 
(qualification juridique des faits).283 The court may also assess the 
legality of the aims of an administrative authority in adopting a partic-
ular administrative action (misuse of power, détournement de 
pouvoir). For example, whether an administration adopts an action in 
a private rather than public interest, or in a public interest for which it 
is not in charge, could constitute grounds for illegality.284 Procedural 
legality may include an assessment of formal and procedural accuracy, 
or a possible lack of competence (incompétence) of an administration 
to adopt the challenged action. 

With regard to the intensity of the control exercised by the judge in 
the annulment procedure, the judge examines all grounds for legality 
review. Some of those grounds, in particular lack of competence, are 
considered to be of ordre public and should therefore always be as-
sessed ex officio by the reviewing court.285 Legality may be assessed in 
light of all higher ranked norms, such as legislation, constitutional 
law, and EU law.286 

Within the annulment procedure the administrative court may, in 
principle, either quash the challenged action, or uphold it. The action 
can also be annulled in part by the administrative court.287 Since 1995, 

                               
279 Braud (n 209) 508. 
280 Braud (n 209) 515. 
281 Braud (n 209) 521. 
282 C.E. 14 January 1916, Camino. 
283 C.E. 4 April 1914, Gomel. 
284 Braud (n 209) 522–523. 
285 Braud (n 209) 509; Pünder and Klafki (n 277) 446. 
286 Braud (n 209) 521. 
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the administrative court may, in addition, issue injunctions within the 
annulment procedure.288 With regard to procedural irregularities, only 
substantial procedural irregularities, so-called vice substantiel de 
procédure, are considered to render an administrative action illegal. A 
procedural irregularity is substantial when, in essence, it influences 
the substance of the given administrative action or deprives interested 
persons of a guarantee.289 Likewise, not all formal irregularities are 
considered to render an action illegal: Only substantial irregularities 
do.290 In case of annulment, the decision has an erga omnes and 
retroactive effect (the action does not exist and has not existed).291 

In a full review procedure, the powers of the judge are broader: She 
may modify, complement, set aside and replace (in part or in full), or 
refer the matter (in part or in full) back to the administrative authority. 
Nevertheless, these powers have limits, defined either in applicable 
special administrative procedural legislation or in the case law of the 
Conseil d’État.292 It has also been suggested that the extent to which 
the judge does de facto use these more extended powers varies.293 It 
should be reminded that the full review procedure is a diverse cate-
gory, which can be further subdivided into procedures of both objec-
tive and subjective character, and covering a variety of areas of sub-
stantive law.294 They are governed by different procedural rules that 
often have developed in a particular historical context. 

2.3.5 Discussion 

Both in the annulment and full review procedure, legal standing 
ratione personae is determined on the basis of whether the claimant 
has an interest in taking legal action. Unlike German law, the presence 
                               
288 Loi n°  95-125 du 8 février 1995 relative à l’organisation des juridictions et à la procédure 
civile, pénale et administrative. 
289 C.E. 23 December 2011, Danthony. 
290 Braud (n 209) 511. 
291 Bailleul (n 219) 24. 
292 Braud (n 209) 457. 
293 See, e.g., Jean-Pierre Boivin, Les installations classées (2nd edn, Le Moniteur 2003) 450–
542. Boivin argues that in the context of review of administrative actions coming within the 
special full review procedure applicable to industrial installations, there are limits to the 
review carried out by the administrative judge which are not defined by legal rules, but rather, 
by the technical complexity of the substance matter of the administrative actions brought 
before the administrative court. 
294 See Section 2.3.2. 
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of such an interest is not determined through interpretation of statutory 
law. Rather, the quality of the interest of the claimant in the particular 
administrative action is assessed objectively. This interest can be 
moral, or relate instead to physical effects of a particular administra-
tive action. In order to empower a person to take legal action, her in-
terest has to be sufficiently direct, personal, and certain. Within the 
scope of an administrative review, no particular limits apply to the 
claims that may be put forth by the claimant. Irrespective of the type 
of review procedure, the judge may assess the legality of the contested 
act in light of all higher-ranking norms of law. 

Like in German law, French administrative procedural law makes a 
distinction between matters of subjective and objective interest. How-
ever, in contrast to German law, this distinction is not, per se, relied 
upon to determine who has legal standing. Certain procedures may 
however be categorised as being of subjective character. To a degree, 
the presence of a subjective interest appears to also play a role in rela-
tion to legal standing. Nevertheless, in French law there is no such 
immediate connection between the presence of a pre-defined subjec-
tive interest and the possibility of obtaining access to courts and en-
forcing the law as there is in German law. 

2.4 The European Union 

National and EU systems for judicial review are interconnected and 
overlapping in areas covered by EU law. First, administrative actions 
of the EU institutions may potentially be challenged before national 
courts or directly before the Court of Justice. Second, the review of 
administrative action before national courts is subject to EU proce-
dural requirements to the extent that it falls within the scope of EU 
law. The perspective of the individual claimant before the national 
court will guide the following overview of the relevant administrative 
actions, review procedures and procedural requirements governing 
legal standing and scope of review under EU law.295  

                               
295 It may be noted that, in the present dissertation, the possibility of bringing claims against 
administrative action of the Union directly before the Court of Justice under Article 263 
TFEU is addressed only to the extent that it may facilitate the understanding of access to 
national courts in the EU judicial structure. See Sections 1.3 and 4.2.1. 
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2.4.1 Court Structure, Sources of Law and Constitutional 
Guarantees 

The court structure of the EU is set out in the Treaty. Judicial powers 
are exercised by the Court of Justice of the European Union. As an 
institution it consists of the Court of Justice, the General Court, and 
specialised courts.296 The Court of Justice ensures that, “in the 
interpretation and application of the treaties the law is observed.”297 
For the Court of Justice to be able to do so, the Member States shall 
provide remedies sufficient to ensure effective legal protection in the 
fields covered by Union law.298 The judicial system of the European 
Union is seen as a whole and thereby “hinges on the interlocking sys-
tem of jurisdiction of the Community courts and the national 
courts”.299 National courts are “the ordinary courts” for implementing 
EU law in the legal systems of the Member States.300  

The EU does not have procedural law governing the organisation of 
the national court systems. It also does not set out any detailed law 
that generally governs procedures before national courts. Instead, it is 
for the Member States to designate the courts and tribunals having 
jurisdiction and to define the detailed procedural law governing ac-
tions coming within the scope of EU law. This is referred to as insti-
tutional and procedural autonomy of Member States.301 The extent to 
which and how EU law nevertheless sets out requirements that na-
tional procedural law must respect when Union law is applied in the 
Member States, will be addressed further below.302 

The jurisdiction of the Court of Justice is defined by the Treaty, 
and includes, among other things: The power to declare that a Member 
State has failed to comply with its obligations under EU law, to rule 
on the legality of certain Union acts, also to give preliminary rulings 

                               
296 Article 19, para. 1, TEU. So far, the only specialised court created under the Treaties is the 
Civil Service Tribunal. 
297 Article 19, para. 1, TEU. 
298 Article 19, para. 1, TEU. 
299 Koen Lenaerts, ‘The Rule of Law and the Coherence of the Judicial System of the 
European Union’ (2007) 44 Common Market Law Review 1625, 1625. 
300 T-51/89, Tetra Pak (1990), para. 42. 
301 See generally, Koen Lenaerts, Ignace Maselis and Kathleen Gutman, EU Procedural Law 
(Oxford University Press 2014) 107. On the procedural autonomy of Member States, see also 
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on questions regarding the interpretation and validity of EU law which 
have been referred to it, and to rule on compensation for damages 
caused by the Union.303 The Court of Justice may also prescribe in-
terim measures in cases brought before it.304  

The right to judicial protection is a general principle of EU law.305 
The Charter of Fundamental Rights of the EU (The Charter) also 
guarantees the right to effective remedies and a fair trial in the fields 
covered by EU law.306 The right to judicial protection in EU law has its 
origins in the right to a fair trial under the European Convention on 
Human Rights (ECHR) and in the national constitutions of the Mem-
ber States.307 Additionally, Member States have a duty to take any ap-
propriate measure, general or particular, to ensure fulfilment of the 
obligations arising out of the Treaties or resulting from the acts of the 
institutions of the Union. The latter obligation, to ensure the effective-
ness of EU law, flows from the principle of sincere cooperation.308 As 
a result of the Doctrines of Direct Effect and Primacy of EU law, indi-
viduals may rely on EU law before national courts, and provisions of 
EU law take precedence over conflicting national law.309 The rule of 
law is a foundational value in the EU.310 

Environmental protection is an EU objective with constitutional 
status. Article 37 of the Charter sets out the objectives of the EU Trea-
ties with respect to environmental protection.311 It is a shared compe-
tence under EU law, which means that Member States are free to 
adopt legislation concerning environmental protection as long as the 

                               
303 For an overview of the types of actions that can be brought before the Court of Justice, see 
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304 Article 279 TFEU. 
305 C-222/84 Johnston (1986), para. 18. 
306 Article 47, Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012, 
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(eds), Research Handbook on EU Administrative Law (Edward Elgar 2017) 247. Article 37 of 
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EU has not yet exercised its legislative competence.312 Where the EU 
has adopted legislation, Member States may nevertheless also legis-
late, for instance, by introducing stricter standards than those required 
under EU law—provided they are still compatible with EU law.313 

The most important sources of EU law regarding access to justice 
before national courts and environmental protection, are primary and 
secondary EU law, and the case law of the Court of Justice. General 
principles of EU law, in particular the principle of effectiveness and 
the right to judicial protection, require national procedural law to 
respect a certain standard when applied to matters within the scope of 
EU law.314 While the EU has no general competence to adopt proce-
dural legislation,315 and no codification has taken place, secondary 
procedural law has nevertheless been adopted by the EU for various 
areas of sectoral legislative competence such as: Competition, con-
sumer and environmental protection.316 Hence, a body of EU proce-
dural law has emerged in the case law of the Court of Justice, and in 
sector-specific secondary legislation.317 Although these different 
sources of EU law govern national administrative procedural law, they 
do so in a fragmented manner. 

The TFEU defines the types of secondary law and administrative 
action that may be adopted by the EU, namely the regulations, direc-
tives, decisions, recommendations, and opinions that may be adopted 
to implement the objectives of the Treaties, and applicable legislative 
procedures.318 In addition to binding sources of law, the Council and 

                               
312 Article 4, para. 2(e), TFEU. 
313 Article 193, TFEU. More stringent measures have to be notified to the Commission. See 
e.g., David Langlet and Said Mahmoudi, EU Environmental Law and Policy (Oxford 
University Press 2016) 102–105. 
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the European Commission may adopt non-binding recommenda-
tions.319 The types of administrative action and the procedures for 
bringing claims against them will be considered below. 

2.4.2 Types of Administrative Action and Corresponding 
Review Procedures 

As mentioned, Article 288, TFEU sets out the different types of ac-
tions that may be adopted by the EU institutions: Regulations, direc-
tives, decisions, recommendations and opinions. In addition, institu-
tions can adopt guidance documents, resolutions or factual action and 
conclude contracts. Actions of the EU institutions may be legislative 
or non-legislative, depending on the procedure through which it has 
been adopted.320 Non-legislative acts can be adopted by the European 
Commission in the form of a decision or a regulation, where a legisla-
tive act delegates such power to the Commission.321 A decision or a 
regulation can thus be a legislative or a non-legislative act, depending 
on the context in which it has been adopted. The latter category—non-
legislative acts—qualifies as administrative action.322 

As a matter of EU law, a claimant before a national court may po-
tentially challenge the validity of EU legislation upon which adminis-
trative action by national authorities is directly or indirectly based.323 
Equally, claims may potentially be brought against certain types of 
EU administrative action.324 The extent to which any such action be-
fore a national court is possible, however, depends in particular on 
two factors: There must be a challengeable action and national proce-
dural law must admit the claim. As will be seen below, and developed 
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further in Chapter 4, EU law sets out requirements with respect to na-
tional procedural law which facilitates access to national courts in 
matters covered by EU law.325 

While a national court can hold an EU act to be valid, it is obliged 
to refer questions of their invalidity to the Court of Justice for a pre-
liminary ruling.326 A request for a preliminary ruling is made for an 
authoritative interpretation of an EU act, or to assess the validity of 
actions taken by institutions, as they arise in disputes and in order for 
a national court to give judgment. National courts against which no 
appeal lies are required to make a reference for a preliminary ruling 
whenever they are faced with an issue of EU law to which the answer 
is not eminently clear or already answered by the Court of Justice and 
which needs to be resolved in order for the case to be decided.327 

A question concerning the validity or interpretation of an act of EU 
institutions, bodies, offices, or agencies, may be referred to the Court 
of Justice irrespective of whether the act is mentioned in the Treaty or 
whether it is binding or non-binding.328 Importantly however, it is the 
“court or tribunal of a Member State” and not the parties to the pro-
ceedings, that takes the decision to refer a question to the Court of 
Justice and formulates it.329 The preliminary ruling procedure is there-
fore formally independent of any initiative of the parties.330 At the 
same time, claimants in proceedings before the national courts have 
liberty to ask the court to make a preliminary ruling, and to make pro-
posals with respect to content of the questions referred. By opening a 
channel between courts of the Member States and the Court of Justice, 
the preliminary ruling allows national courts to function as ordinary, 
implementing courts within the EU legal system.331 The Court of Jus-
tice does not have jurisdiction to decide on the facts in the main pro-

                               
325 On the developments in this respect following the implementation of Article 9 of the 
Aarhus Convention, see further, Section 8.4. 
326 National courts do not themselves have jurisdiction to declare (legislative or non-
legislative) actions of the EU invalid. See C-314/85 Foto-Frost (1987). 
327 Article 267, para. 3 TFEU; C-283/81 CILFIT (1982), para. 21. 
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ceedings or interpret national law. Its ruling on the interpretation or 
validity of EU law is however binding upon the national court.332 

The action for annulment allows individuals to challenge the valid-
ity of actions of the EU directly before the Court of Justice under cer-
tain conditions.333 Inaction on behalf of Union institutions can be 
challenged in accordance with Article 265 TFEU. The possibilities for 
individuals (natural and legal persons) of bringing claims against the 
legality of administrative actions adopted by the Union directly before 
the Court of Justice, have been defined narrowly in the interpretation 
by Court of Justice of Article 263, paragraph 4, TFEU.334 Natural and 
legal persons are so-called “non-privileged applicants” under Article 
263, and unless an act is addressed to them, they have to be directly 
and individually concerned by it in order to be granted legal standing 
before the Court of Justice. It is the latter standing criterion that has 
been given a very narrow interpretation by the Court of Justice.335  

Individuals cannot bring actions concerning Member States in-
fringements of EU law directly before the Court of Justice. Only the 
European Commission and Member States are entitled to bring such 
actions pursuant to Articles 258–260 TFEU.336 

If the Court of Justice has found that a Member State infringes EU 
law, the state is required to take the necessary measures to comply 
with the judgment of the Court. If the Court of Justice finds that the 
Member State has not complied, it may impose a lump sum or penalty 
payment upon it.337 

                               
332 A judgment by the Court of Justice under Article 267 has erga omnes effect. It is thus 
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2.4.3 EU Procedural Law Governing Legal Standing and Scope 
of Review before National Courts 

As mentioned above, the EU does not hold any general competence to 
adopt procedural legislation. There is no general EU legislation gov-
erning legal standing to bring claims against EU and national admin-
istrative actions before national courts. Nevertheless, sectoral proce-
dural legislation has been adopted at EU level, using the powers con-
ferred to the EU in particular policy areas. To the extent that EU 
procedural law has been adopted, it results from the primacy of EU 
law that national procedural law must be interpreted consistently with 
EU law, or be set aside in the event of a conflict between the two.338 
As a result, sectoral legislation may to varying degrees impact the 
possibility of bringing claims against administrative actions before 
national courts.339 As will be considered further in Chapter 3, EU legis-
lation implementing Article 9 of the Aarhus Convention, sets out re-
quirements with respect to legal standing and scope of review in the 
context of EU environmental law. At the same time, the latter legisla-
tion, adopted on the basis of the EU legislative competence with re-
spect to environmental protection, gives Member States a margin of 
discretion with respect to how it is implemented.340 

Unless EU secondary legislation has been adopted, national proce-
dural law applies to the enforcement of substantive EU law in the 
Member States. However, national law has to respect general princi-
ples of EU law. The Court of Justice has emphasised that, “in the ab-
sence of community rules … it is for the domestic legal system of 
each member state to designate the courts having jurisdiction and to 
determine the procedural conditions governing actions at law intended 
to ensure the protection of the rights which citizens have from direct 
effect of community law.”341 It has also, to an important extent, limited 
this so-called procedural autonomy of Member States through the 
elaboration and application of general principles of EU law.342 In 
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particular, the Rewe/Comet principles of equivalence (national proce-
dural law cannot make it harder to exercise an EU law-based right 
than a domestic one) and effectiveness (national procedural law can-
not make it excessively difficult or practically impossible to exercise 
EU rights). Coupled with the principle of effective judicial protection, 
the Rewe/Comet principles have importantly limited the extent to 
which Member States are free to determine the content of the proce-
dural law applicable in fields covered by EU law. The purpose of 
these intertwined principles is safeguarding the overall objective of 
effective application of substantive EU law by national administrative 
authorities and courts.343 Their successive elaboration and application, 
generally and recently in the specific environmental law context, will 
be discussed further in Chapters 4 and 8 respectively.344 

With respect specifically to legal standing and scope of review be-
fore national courts, the case law of the Court of Justice pre-dating the 
Aarhus Convention is limited, but nevertheless sets out certain basic 
standards to be respected by the Member States in cases relating to EU 
law. Insofar as legal standing is concerned, the Court of Justice has 
held that the principle of effective judicial protection requires that a 
person affected by a decision involving the application of rules de-
rived from EU law, has access to a review procedure.345 Furthermore, 
the direct effect of EU law generally requires that the individuals con-
cerned can rely on EU law in the courts of the Member States.346 Inso-
far as the scope of judicial review before national courts is concerned, 
the Court of Justice held in Upjohn that the review of administrative 
action must include an assessment of the accuracy of the findings of 
fact and law, a verification that the administrative action is not vitiated 
by a manifest error or misuse of powers, or that the administrative 
authority did not clearly exceed the bounds of its discretion.347 Further, 
the Court of Justice held in the same case that the review must enable 
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344 See, in particular, Section 4.3.3.1, and further, Section 8.2. 
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the national court to effectively apply the relevant principles and rules 
of EU law.348 Beyond that standard, the Court of Justice has considered 
that Member States autonomously may define how the review is 
carried out, so long as it ensures compliance with provisions of 
substantive EU law.349 

2.4.4. Discussion 

Under EU law it is, in principle, possible to bring claims both against 
administrative actions by national authorities (to the extent that the 
latter come within the scope of EU law), and administrative actions by 
EU institutions.350 An individual who brings an action before a na-
tional court may potentially do so to challenge the compatibility of a 
national measure with EU law, or the legality of the EU law underpin-
ning it. In addition, she may potentially bring claims against the legal-
ity of administrative actions of the EU institutions before national 
courts. As a result, the EU and national systems for judicial review are 
interlinked. 

Procedural law is not codified in the European Union: EU proce-
dural law governing access to national courts is general and piece-
meal. The case law on legal standing and scope of administrative judi-
cial review in cases not governed by sector-specific secondary proce-
dural legislation, is limited and not particularly detailed in terms of 
what is required by Member States.351 Instead, Member States have 
been able to set out their own rules, as long as general EU law re-
quirements are respected. While sectoral EU procedural law governing 
access to national courts does exist and plays an important and grow-
ing role—the law implementing Article 9 of the Aarhus Convention 
being a prominent example—the procedural law applicable before the 
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211/03, C-299/03, C-316/03 and C-318/03 HLH Warenvertriebs (2005), paras. 75–77.  
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on Access to Scientific Knowledge and the Standard of Review in National Environmental 
Litigation: A Story of Moving Targets and Vague Guidance’ [2018] European Energy and 
Environmental Law Review 115, 117. See further, Sections 3.5.2 and 8.5. 
350 The right to judicial protection under Article 47 of the Charter and the principle of 
effectiveness apply in all areas covered by EU law. In C-294/83 Les Verts, para. 23, the Court 
of Justice famously held that the Treaties create “a complete system of legal remedies and 
procedures designed to permit the Court of Justice to review the legality of measures adopted 
by the institutions.” 
351 The case law on legal standing and scope of review under the Aarhus Convention and 
implementing EU law will be examined particularly in Section 3.5.2 and Chapter 8. 
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courts of the Member States is still highly diverse. For this reason, it is 
not possible to speak of a common model for administrative judicial 
review or access to justice in Europe.352 Even so, the possibility of 
individuals to access national courts and bring claims based on EU 
law is essential to allowing national courts to function as “ordinary 
courts” tasked with ensuring that EU law is enforced in the Member 
States. 

2.5 Conclusions 

In the following, some brief conclusions are drawn with respect to the 
overview provided in this chapter. The conclusions, which have 
guided the structure of Part II and III of the dissertation, will be devel-
oped further in subsequent chapters. 

2.5.1 The Subjective Public Law Rights and the Objective 
Legality Access to Justice Regimes 

This chapter has shown that general German and French administra-
tive procedural law reflect two different approaches to legal standing 
and the definition of the scope of review. 

In the German Subjective Public Law Rights Access to Justice Re-
gime, standing ratione personae is conditioned by a violation of a 
subjective public law right held by the claimant. The assessment of 
whether a person fulfils that condition is made on the basis of the 
allegedly violated legal norm. The method used by the court is hence 
interpretation of the legislation upon which the contested administra-
tive action is based. The notion of subjective public law rights corre-
sponds to legally pre-defined interests. The latter must be deemed to 
protect the person invoking it in order for her to have legal standing. 
The separation between those entitled, and those not entitled, to bring 
claims against administrative actions is in other words made on the 
basis of the character of the interest of the individual claimant, which 
has to correspond to a pre-defined legally protected subjective interest, 
allegedly infringed by the contested administrative action. The cate-
gory of subjective public law rights frames both the determination of 
                               
352 See however Part II, in particular Chapters 4 and 6, where it is argued that EU law reflects 
rationales for access to national courts that are specific to the EU judicial structure and 
enforcement model. 
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who is entitled to bring claims against administrative action and the 
scope of judicial review in general administrative procedural law. 
Unless a particular legal provision is considered to confer subjective 
public law rights, it does not give rise to a claim.353 As a result of the 
above, German law foresees an immediate correspondence between 
the content of subjective public law rights (constitutional or legisla-
tive) and the procedural right to enforce it and to obtain remedies. If 
the claimant holds a subjective public law right, she is automatically 
entitled to enforce them and to obtain remedies.354  

As a result of these basic characteristics of German administrative 
procedural law, it is usually described as reflecting a rights-based 
approach to legal standing, based on the Subjective Public Law Rights 
Model for Administrative Judicial Review.355 Under this model, litiga-
tion in the public interest is typically not possible. The primary objec-
tive of administrative judicial review is to guarantee the respect of 
individual rights. The rationale of the standing criterion ratione 
personae and the limits to the scope of judicial review correspond to 
this objective. In the following, I will refer to the German approach to 
legal standing and scope of review as the Subjective Public Law 
Rights Access to Justice Regime. 

The German model can be contrasted with the French Objective 
Legality Model for Administrative Judicial Review.356 Under this 
model for administrative judicial review, which is reflected in the 
French annulment procedure, the objective of the review procedure is 
primarily to ensure that administrative authorities act in accordance 
with the law.357 French administrative procedural law reflects an inter-
est-based approach to legal standing: The relevant standing criterion 
                               
353 See Section 2.2.3. Because environmental law typically is considered objective in 
character, administrative actions related to the environment often do not affect subjective 
public law rights. They can therefore often not be challenged under general administrative 
procedural law. For German law to comply with Article 9 of the Aarhus Convention, a special 
access to justice regime has therefore been introduced in the context of environmental law. 
354 This was pointed out by Ruffert (n 156) 332. 
355 Backes (n 335) 208; Renaud Denoix de Saint Marc, ‘Allocution d’ouverture’ (1999) 52 La 
Revue administrative 3, 3.  
356 See, e.g., Johannes Masing, Die Mobilisierung des Bürgers für die Durchsetzung des 
Rechts. Europäische Impulse für eine Revision der Lehre vom subjektiv-öffentlichen Recht 
(Duncker & Humblot 1997) 116. 
357 This characterisation of French administrative judicial review is commonly referred to, and 
it will be discussed further throughout the dissertation. See e.g., Perroud (n 110) 46. As 
mentioned in Section 2.3.2, administrative action may be reviewed in full review procedure 
(recours en plein contentieux) where this is provided in law. This type of review procedure 
may have other rationales. 
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ratione personae is whether the claimant has an “interest in taking 
legal action” (intérêt à agir). This notion does not only include legally 
pre-defined interests. Rather than on the basis of the quality of the 
allegedly violated legal norm, standing ratione personae is granted on 
the basis of an objective assessment of the quality of the interest that 
the claimant has in the contested administrative action. This interest 
can be a moral, material, collective or a public interest, but it has to be 
personal, direct and certain. While the notion of intérêt à agir is de-
fined broadly, the requirement that the interest is personal, direct and 
certain means that there has to be a clear and to some extent concrete 
link between the contested administrative action and the claimant. 
Since an actio popularis does not apply, there is a separation between 
those entitled to bring claims, and those who are not. This separation 
is made on the basis of the interests of the individual that brings the 
claim, and the relationship between those interests to the contested 
administrative action. The interest in taking legal action is hence 
assessed objectively rather than subjectively. The claimant has to 
show that her individual situation is at least to some degree 
objectively affected by the contested administrative action.  

Rather than reviewing whether the administrative action infringes a 
norm conferring a subjective public law right—thereby primarily fo-
cusing on individual rights of the claimant—the French administrative 
court seized with an annulment action will assess whether the admin-
istrative action infringes any legal provision. Unlike the German Sub-
jective Public Law Rights Model for Administrative Judicial Review, 
the scope of the review is not limited under French law. Within the 
annulment procedure, the reformative powers of the court are however 
limited to either upholding or quashing the contested decision, or is-
suing injunctions. Within this procedure, there is hence no such im-
mediate connection between rights and remedies as in German law. 

The rationale of administrative judicial review within the annul-
ment action is to ensure objective legality.358 The broadly defined 
standing criterion ratione personae, the unlimited scope of judicial 
review but limited reformative powers of the judge correspond to this 
rationale, however without going so far as to introduce an actio 
popularis. In the following, I will refer to the above French approach 

                               
358 Perroud (n 110) 46; Denoix de Saint Marc (n 355) 3. 
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to legal standing and scope of review as the Objective Legality Access 
to Justice Regime.359 

2.5.2 EU Law: A Central Function of Access to National Courts 

In the EU, national courts function as “ordinary courts” that imple-
ment and adjudicate EU law in the Member States.360 Therefore, 
access to national courts in matters covered by EU law plays a role in 
ensuring judicial review of administrative action both of the Member 
States and the EU. Even if procedural law has not been codified in the 
EU, a number of requirements have been set out in the form of princi-
ples limiting the procedural autonomy of Member States. Sectoral 
procedural legislation has also been adopted. While there is no com-
mon model for administrative judicial review in Europe, EU proce-
dural law is strongly connected to the objective of facilitating the ef-
fective application of substantive EU law in the Member States. 
Therefore, even in the absence of legislation governing the procedural 
details of such court access, the possibility of individuals to access 
national courts in cases related to EU law plays a role in ensuring the 
enforcement of EU law in the Member States.361  

In EU law, rights and remedies are equally separated. While the 
content of a substantive right is defined at EU level, its practical en-
forcement mostly takes place in the Member State. The body that au-
thoritatively interprets the content of substantive law (the Court of 
Justice) does not enforce it in practice—this is a task for national 
courts. Because substantive law adopted by the EU is to be enforced 
primarily at the Member State level, application is dependent on the 
sincere cooperation of Member States.362 

As will be considered further in Chapter 3, the implementation of 
Article 9 of the Aarhus Convention into EU law has had as its result 

                               
359 The German and French models for administrative judicial review with their 
corresponding access to justice regimes should indeed be understood as models rather than 
full descriptions of the objectives of legal standing and scope of administrative judicial 
review. Part II traces the emergence and evolution of the rationales of access to justice in 
German and French administrative procedural law.  
360 See above, and also Eliantonio, Europeanisation of administrative justice? The influence 
of the ECJ’s case law in Italy, Germany and England (n 20) 5–6. 
361 For a development of this argument, see Chapter 4 and Section 6.3. 
362 The duty of sincere cooperation includes a mutual legal obligation for the EU and the 
Member States "to assist each other in carrying out the tasks which flow from the Treaties”. 
Article 4, para. 3, TEU. 
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that, when EU environmental law is applied in the Member States, 
sectoral-specific EU procedural law governs national law on legal 
standing and scope of administrative judicial review.  
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3 Access to Justice: An Environmental Law 
Instrument  

3.1 Introduction 

The Aarhus Convention frames the right of access to justice as an in-
strument which natural persons and organisations can use to contrib-
ute to the overall respect of the right of every person to live in an envi-
ronment adequate to his or her health and well-being.363 Both public 
participation in environmental matters generally, and access to justice 
specifically, have a clear human rights origin that predates their emer-
gence in the context of international environmental law.364 By seeking 
to involve the public, environmental organisations and the private 
sector, and by emphasising that all of these may contribute to a better 
and more legitimate environmental protection,365 the procedural rights 
of the Convention are intended as instruments in the service of envi-
ronmental protection broadly.366 In other words, the way access to jus-
tice is framed in the Aarhus Convention reflects specific environmen-
tal law rationales. This frame, in turn, rests on an assumption that pro-
cedural law can help improve the quality of decisions relating to the 
environment, and ultimately bring about a higher level of environ-
mental protection. Against the background of how arguments for 
access to justice successively have emerged and evolved in interna-

                               
363 Article 1, Aarhus Convention. In environmental law, access to justice is sometimes 
described as an aspect of public participation. See e.g., Ebbesson (n 30) 53. 
364 See e.g., Article 8 of the Universal Declaration of Human Rights (1948) and Article 6, 
para. 1, of the European Convention on Human Rights (1950). See also e.g., Malgosia 
Fitzmaurice, ‘Some Reflections on Public Participation in Environmental Matters as a Human 
Right in International Law’ (2002) 2 Non-State Actors and International Law 1, 10; Francesco 
Francioni, ‘The Rights of Access to Justice under Customary International Law’ in Francesco 
Francioni (ed), Access to Justice as a Human Right (Oxford University Press 2007) 3. 
365 Preamble to the Aarhus Convention. 
366 On different approaches to rights ensuring environmental protection and the potential 
tensions between and within them, see Sionaidh Douglas-Scott, ‘Environmental Rights: 
Taking the Environment Seriously?’ in Conor Gearty and Adam Tomkins (eds), 
Understanding Human Rights (Mamsell Publishing 1996) 424–425. 
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tional environmental law and been discussed in the literature, this 
chapter seeks to trace the origins of the environmental law frame of 
the right to access to justice, as depicted in the Aarhus Convention.367 
It will also identify the rationales of a specific environmental right to 
access to justice and examine the content of this right under the 
Aarhus Convention and EU law. Particular attention will be paid to 
requirements related to legal standing and scope of judicial review. 
The functioning of the Aarhus Convention Compliance Mechanism 
will also be described.  

The chapter is structured as follows. Section 3.2 traces the origins 
of the right of access to justice under the Aarhus Convention in earlier 
international environmental law instruments and, more broadly, in 
environmental law literature. In Section 3.3, the content of the right of 
access to justice under the Convention is examined in detail insofar as 
legal standing and scope of judicial review are concerned. The func-
tioning of the Convention compliance mechanism is also explained. 
As mentioned in Chapter 1, the Aarhus Convention is a mixed agree-
ment under EU law and has, in large parts, been implemented into 
secondary EU legislation. Section 3.4 outlines the relation between the 
Aarhus Convention and EU law, as well as the legislation adopted by 
the EU to implement Article 9 insofar as access to national courts is 
concerned. Furthermore, an overview of the case law of the Court of 
Justice relating to the implementation of Article 9 of the Aarhus Con-
vention is provided, insofar as legal standing and the scope of judicial 
review before national courts is concerned. Section 3.5 addresses the 
relationship between the Aarhus Convention, EU and German and 
French law respectively. In Section 3.6, some brief conclusions are 
drawn. 

3.2 Origins of the Right of Access to Justice in 
Environmental Law 
This section will identify the rationales of the right to access to justice 
under the Aarhus Convention, by tracing its historical origins and the 
arguments used to legitimise and promote it.368 It examines interna-
tional environmental law instruments, the text of the Aarhus Conven-

                               
367 On frames in environmental law, see Fisher, ‘Environmental Law as “hot” Law’ (n 44) 
347–348. 
368 On the term “rationale”, see Section 1.6. 
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tion itself, as well as scholarly writings on the basic features of 
environmental problems and law, which seem influential to framing 
access to justice as useful specifically within the field of environ-
mental law. The purpose being to explore how access to justice is 
framed in the particular environmental law context, as depicted in the 
Aarhus Convention. 

3.2.1 Public Participation as a Response to a Common Problem 

Recommendation 97 of the Plan of Action adopted at the 1972 
Stockholm United Nations Conference on the Human Environment—
the first concerted effort of the international community to give atten-
tion to the environment—was the first document to invite states to 
facilitate “participation of the public in the management and 
supervision of the environment”.369 It was also the first international 
environmental law instrument to make a connection between human 
rights and the environment.370 As such, the Stockholm Declaration can 
be regarded as the theoretical foundation of the participation rights in 
the context of international environmental law.371 

The environmental movement of the second half of the 20th cen-
tury was spurred by the awareness that environmental deterioration 
could threaten human health and well-being as well as damage eco-
systems and species. There were fears that over a longer period of 
time, the global environment would be adversely affected by modes of 
production, consumption, and exploitation, at great cost to humanity 
as a whole.372 When Sweden proposed the convening of a conference 
on “The Problems of the Human Environment” in 1968,373 it was met 

                               
369 Action Plan for the Human Environment (1972).  
370 Principle 1, Stockholm Declaration (1972). 
371 The background to the adoption of the Aarhus Convention is commonly described as 
starting with the 1972 Action Plan. See e.g., Ebbesson (n 30). More recently, see Natalia 
Kobylarz, ‘The European Court of Human Rights, an Underrated Forum for Environmental 
Litigation’ in Helle Tegner Anker and Birgitte Egelund Olsen (eds), Sustainable Management 
of National Resources: Legal Instruments and Approaches (Intersentia 2018) 100. 
372 See e.g., Martin W Holdgate, Mohammed Kassas and Gilbert F White (eds), The World 
Environment 1972–1982. A report by the United Nations Environment Programme (Tycooly 
1982) 4–6. 
373 Letter dated 20 May 1968 from the Permanent Representative of Sweden addressed to the 
Secretary-General of the United Nations. 
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with a sceptical attitude among developing countries.374 Preoccupation 
with environmental protection was perceived as a privilege of the rich, 
with industrialisation being the road out of poverty.375 The draft con-
ference programme did not address the anxiety of developing 
countries that an international environmental protection agenda would 
hinder the development of poor and recently de-colonialised countries. 
The Brazilian First Secretary Bernardo Brito called the conference a 
“rich man’s show” designed to divert attention from the problems of 
developing countries and threatened that developing countries would 
boycott the conference.376 To prevent this from happening, the con-
ference programme was revised under the leadership of the conference 
secretary general, Maurice F. Strong. The new version called for a 
“redefinition and expansion of the concept of environment to link it 
directly to the economic development process and the concerns of 
developing countries”.377 Addressing concerns for environmental 
degradation should not hamper “the commitment of the world com-
munity—developing and more industrialised nations alike—to the 
overriding task of development of the developing regions of the 
world”.378 As Maurice F. Strong later put it:  

“For the first time we began to see that all mankind literally is in the same 
boat – that the world community is faced with its first truly global problem. It 
was the truth that ecologists and poets before them had been trying to tell us: 
in nature everything is tied together.”379 

In this sense, the Stockholm Conference presented environmental 
protection as a pressing concern for all states and peoples, which had 
to be reconciled with development. The Stockholm Action Plan 
expressed that all countries and peoples have a role to play in the so-

                               
374 Karin Mickelson, ‘The Stockholm Conference and the Creation of the South–North Divide 
in International Environmental Law and Policy’ in Shawkat Alam and others (eds), 
International Environmental Law and the Global South (Cambridge University Press 2016) 
111. 
375 Holdgate, Kassas and White (n 372) 6. 
376 Lars-Göran Engfeldt, ‘From Stockholm to Johannesburg and beyond. The evolution of the 
international system for sustainable development governance and its implications’ (2009) 41. 
377 Maurice F Strong, Where on Earth Are We Going (Texere Publishing 2001) 123. 
378 Founex Report on Development and Environment, submitted by a Panel of Experts 
Convened by the Secretary General of the United Nations Conference on the Human 
Environment, 4–12 June 1971 (Mouton, 1972) 11. 
379 Maurice F Strong, ‘One Year After Stockholm. An Ecological Approach to Management’ 
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lution of global environmental problems. This appears as an important 
background idea to strengthening public participation. Maurice Strong 
held a clear vision for the integration of civil society into the sustaina-
bility discourse.380 

Later international environmental law echoed a similar rationale for 
public participation and access to justice in the environmental law 
context: The notion of common interest and responsibility. The term 
“common interest” had appeared in the International Convention for 
the Regulation of Whaling as early as 1946, when the parties agreed 
on “the interest of the world in safeguarding for future generations the 
great natural resources represented by the whale stocks”.381 Likewise, 
as Dinah Shelton has found, the 1952 Tokyo Convention for the High 
Seas Fisheries of the North Pacific Ocean, the 1959 Antarctic Treaty, 
the 1979 Bonn Convention on the Conservation of Migratory Species 
of Wild Animals, followed by the Convention on the Conservation of 
European Wildlife and Natural Habitats, all iterate that natural re-
sources are of interest to present and future generations, and express 
common concerns of humanity.382 For Dinah Shelton, 

“… issues of common concern are those that inevitably transcend the bound-
aries of a single state and require collective action in response.”383 

The expert group formed after the Rio 1992 Conference to institution-
alise sustainable development and identify legal principles to further 
the concept, found in its report that the notion of common concern is 
founded on “the recognition of a legitimate interest of the international 
community to concern itself with certain issues and values which, by 
their nature, affect the community as a whole”.384 The recognition of 
such common concerns requires law that protects them, and since they 
are not primarily the concerns of states but of humanity as a whole, 
they imply responsibility of a global society and of each individual 

                               
380 See Stanley W Burgiel and Peter Wood, ‘Witness, Architect, Detractor. The Evolving Role 
of NGOs in International Environmental Negotiations’ in Lynn M Wagner and Pamela S 
Chasek (eds), The Roads from Rio. Lessons Learned from Twenty Years of Multilateral 
Environmental Negotiations (Routledge 2012) 127. 
381 Preamble to the International Convention for the Regulation of Whaling (1946). 
382 Dinah Shelton, ‘Common Concern of Humanity’ (2009) 5 Iustum, Aequum, Salutare 33, 
36–38. 
383 Shelton, ‘Common Concern of Humanity’ (n 382) 34. 
384 ‘Report of the Expert Group Meeting on Identification of Principles of International Law 
for Sustainable Development, prepared by the Division for Sustainable Development for the 
Commission on Sustainable Development Fourth Session’ (1995) para 82. 
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member of the community. Thus common interests establish a general 
basis for the concerned community to act.385 In a similar vein, and 
drawing upon the reasoning of the abovementioned expert group 
formed after the Rio 1992 Conference, Gyula Bándi has suggested 
that the recognition of common interest should give rise to a right to 
participate: “Common interest shall mean the need to develop means 
and methods to reflect these common interests in any kind of decision-
making processes.”386 As the UN report concludes, “Common” con-
notes solidarity in protecting the global environment, and thus implies 
the sharing of burdens in achieving the pursued goals in a manner 
which reflects equity.387  

Once again, public access to environmental information and public 
participation in environmental decision-making were pointed out as 
key factors to enhancing environmental protection in the 1982 World 
Charter for Nature. The World Charter also specified that, “all per-
sons, in accordance with their national legislation … shall have access 
to means of redress when their environment has suffered damage or 
degradation”.388 Among the proposed legal principles put forth to en-
hance environmental protection and sustainable development in Our 
Common Future, published in 1987 by the World Commission on En-
vironment and Development, was the right to information and equal 
access and due process in administrative and judicial proceedings.389 
The importance of procedural rights—the rights to information, the 
right to participation and the right to appropriate means of seeking 
redress—in achieving effective environmental protection was recog-
nised at world level with the adoption of the 1992 Rio Declaration. 
After the signing of the Rio Declaration in 1992, a number of interna-
tional environmental law conventions, such as, the United Nations 
Framework Convention on Climate Change (UNFCCC),390 the 
Convention on Biological Diversity (CBD),391 and others, prior to the 
                               
385 Shelton, ‘Common Concern of Humanity’ (n 382) 39. 
386 Gyula Bándi, ‘Introduction into the Concept of “Environmental Democracy”’ in Gyula 
Bándi (ed), Environmental Democracy and Law (Europa Law Publishing 2014) 10. 
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389 Principle 6, Annex 1, Report of the World Commission on Environment and Development: 
Our Common Future (1987). 
390 Articles 4 para. 1.i, UNFCCC (1992). 
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Aarhus Convention and later the Paris agreement,392 have called for 
public participation.393 Principle 10 of the Rio Declaration stated that: 
“[E]nvironmental issues are best handled with the participation of all 
concerned citizens, at the relevant level” and “each individual shall 
have appropriate access to information concerning the environment … 
and have the opportunity to participate in decision-making processes” 
while “[e]ffective access to judicial and administrative proceedings, 
including redress and remedy, shall be provided”.394 As shown by the 
many subsequently adopted instruments on public participation, prin-
ciple 10 has gained a reach in international environmental law. 

One of the goals of the project, “Environment for Europe” initiated 
by the United Nations Economic Commission for Europe (UNECE), 
was to strengthen the procedural rights of individuals in the context of 
environmental law. Explicitly drawing upon Principle 10 of the Rio 
Declaration, the 1995 Sofia Guidelines iterated that access to envi-
ronmental information is a precondition to effective public participa-
tion in environmental matters, and that the two are significant in order 
to protect the environment. The three elements, access to information, 
public participation and access to justice, were later elaborated upon 
in the negotiations prior to the adoption of the Aarhus Convention, 
whereby the concept of public participation in environmental law was 
rendered more concrete than previously.395 

3.2.2 Access to Justice as Environmental Right 

The Aarhus Convention reflects and combines many of the original 
arguments for public participation mentioned in earlier international 
environmental law instruments. In that regard, it emphasises in partic-
ular the importance of involving all relevant actors in environmental 

                               
392 UNFCCC, Paris Agreement (2015). 
393 An even earlier example of a provision enabling the participation of NGOs in the meetings 
of the parties to the Convention is provided in Article 11, para. 7, CITES (1973). For an 
overview of the international agreements that addressed public participation prior to the 
Aarhus Convention, see George (Rock) Pring and Susan Y Noé, ‘The Emerging International 
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decision-making, such as citizens, NGOs, and the private sector. In 
addition, it establishes three pillars: 

• the procedural right to access environmental information; 

• the right to participate in environmental decision-making; and 

• the right to access to justice. 

The content of these pillars is detailed and expanded in a more con-
crete way than earlier texts. The preamble to the Convention states a 
number of reasons for strengthening public participation. It is claimed 
to enhance the quality and the implementation of decisions, contribute 
to public awareness, enable public authorities to take due account of 
public concerns, which in turn may further accountability, transpar-
ency, and acceptance of decisions relating to the environment. 
Furthermore, access to information, public participation and access to 
justice are framed as procedural rights connected to substantive hu-
man rights.396 In this vein, the Convention states that environmental 
protection is essential to human well-being and to the enjoyment of 
the right to life itself. It lays down that there is a human right to live in 
an environment adequate to one’s health.397 In order to contribute to 
the protection of the latter right, the public should be able to obtain 
environmental information (Article 4), participate (Articles 6–8) and 
have access to a court or other independent and impartial body estab-
lished by law (Article 9).398 In this way, the procedural rights to access 
environmental information, public participation and access to justice 
are framed as means for the realisation of a substantive environmental 
right and duty.  

The rights and environment focus of the Convention makes it part 
of a dappled body of law that attempts to safeguard the environment 
by formulating claims relating to the environment in terms of legal 
rights. The framing of these rights and their application have been 
theoretically and politically challenging. At core of these challenges 
lies the question of how to identify rights that are supra-individual and 
                               
396 Article 1 of the Aarhus Convention frames access to information, public participation and 
access to justice as rights. 
397 Para. 6, Preamble to the Aarhus Convention. This reflects an approach to the relationship 
between human rights and the environment, according to which, a healthy environment is a 
precondition to the enjoyment of human rights. See Alan Boyle, ‘Human Rights and the 
Environment: Where Next?’ (2012) 23 European Journal of International Law 613, 617. 
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address public interests in protecting the environment. Furthermore, 
the basic characteristics of environmental problems—which are typi-
cally the result of cumulative actions by a large number of actors, 
sometimes over long time periods, and are technically complex—
make it difficult to find the causes and provide remedies. Due to the 
difficulty of providing remedies to protect the environment, with re-
spect to problems caused by a continued failure of a variety of actors 
within and beyond state borders, it is not hard to see why there is no 
political consensus on the content of a substantive right to the envi-
ronment. Such problems can be cured only through long-term efforts 
by all of those actors to fundamentally transform the situation.399  

Even so, many efforts have been made to promote environmental 
rights and they have emerged in different forms. They may be framed 
as rights of nature, human rights to the environment, and procedural 
and participatory rights. Furthermore, they may be of national, re-
gional, or international law origin, or be enshrined in constitutional 
law or legislation.400 Considering the many facets of rights-based ap-
proaches that have been discussed with respect to environmental pro-
tection, and the variety of contexts within which those approaches 
have emerged, it is difficult to generalise about the actual content and 
nature of environmental rights.401 Still, even when only considered 
briefly, they provide an important context for understanding the speci-
ficity of the right to access to justice under the Aarhus Convention. 

As mentioned above, the 1972 Stockholm Declaration, which first 
addressed public participation as a means of tackling environmental 
degradation, was also the first authoritative document to recognise 
links between human rights and the environment: 
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Right to Environment Recognized under International Law? It Depends on the Source’ (2001) 
12 Colorado Journal of International Environmental Law and Policy 1, 9–10. See also 
Douglas-Scott (n 366) 427–431. 
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“Man has the fundamental right to freedom, equality and adequate conditions 
of life, in an environment of a quality that permits a life of dignity and well-
being.”402 

Indeed, the general idea that humans have rights in relation to the en-
vironment is relatively recent, even if the idea of constraining rights 
for environmental purposes is not new.403 Neither early proclamations 
of the “rights of man”, nor the UN Declaration, the ECHR, or the 
protocols thereto, acknowledge any substantive human “right to the 
environment”; even if it has been proposed that such a right should be 
included.404 The Charter of Fundamental Rights of the EU makes sev-
eral references to environmental protection, sustainable development 
and the interests of future generations.405 Nonetheless it does not 
explicitly speak of a right in relation to the environment.406 Rather, 
Article 37 of the Charter, entitled “Environmental Protection”, sum-
marises the objectives of the EU Treaties with regard to environmental 
protection.407 In other sectors of EU law, such as free movement, con-
sumer protection, and labour law, the Court of Justice has frequently 
held that the Treaty and secondary legislation confers rights on indi-
viduals, but has not commonly done so in the environmental law con-
                               
402 Principle 1, Stockholm Declaration (1972). See Dinah Shelton, ‘Human Rights, Health and 
Environmental Protection: Linkages in Law and Practice’ (2011) 17 East European Human 
Rights Review 59, 60. 
403 Consider e.g., the French legislation on industrial installations, which limited the 
possibilities of exploiting the natural environment, in particular for public health, as early as 
1810. See also, Tim Hayward, Constitutional Environmental Rights (Oxford University Press 
2005) 54.  
404 A proposal for an additional protocol to the European Convention on Human Rights 
concerning a right to a healthy environment was refused by the parliamentary assembly of the 
Council of Europe in 2010, see Recommendation 1885 (2009): Drafting an Additional 
Protocol to the European Convention on Human Rights Concerning the Right to a Healthy 
Environment, Parliamentary Assembly, Council of Europe. See also Ole W Pedersen, 
‘European Environmental Human Rights and Environmental Rights: A Long Time Coming?’ 
(2008) 21 Georgetown International Environmental Law Review 73, 102. 
405 Preamble, Article 37, Charter of Fundamental Rights of the European Union, OJ C 326, 
26.10.2012, p. 391–407. 
406 According to Elisa Morgera and Gracia Marín Durán, Article 37 represents “a clear 
manifestation of a lack of consensus among the Member States on a ‘substantive’ human right 
to the environment”. Elisa Morgera and Gracia Marín Durán, ‘Commentary on Article 37—
Environmental Protection’ in Steve Peers and others (eds), The EU Charter of Fundamental 
Rights: A Commentary (Hart 2014) 991. In the words of Eloise Scotford, Article 37 is 
“inherently compromised as a legal ’right’”. Eloise Scotford, ‘Environmental Rights and 
Principles: Investigating Article 37 of the EU Charter of Fundamental Rights’ in Sanja 
Bogojevic and Rosemary Rayfuse (eds), Environmental Rights in Europe and Beyond (Hart 
2018) 133. 
407 See Articles 11 and 191 TFEU.  
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text.408 In EU law, environmental protection has thus far, ostensibly 
not been framed as a matter of rights.409  

The interdependency of human life and well-being with the health 
of the natural environment interlinks human rights law with environ-
mental law and makes it difficult to consider either in isolation from 
the other.410 The linkages between human rights and the environment, 
and the paradoxical status of the environment being at the same time 
clearly part of, yet not altogether present in human rights law, have 
been approached from different perspectives. One approach has been 
for litigants to rely on the rights to life, health, private life and to 
property, to address impacts on the environment.411 The emergence of 
a large body of case law from the European Court of Human Rights 
provides one example of this “greening” of human rights.412 At the 
same time, it appears that there is a limit to how far human rights such 
as the rights to life, health, property and the right to respect for private 
life, can be extended to include concerns for the environment. 
According to critics of this approach, it may fail to consider the envi-
ronment in its own right.413 A connection to a human interest, for the 
particular environmental impact in question, will always be required 
for the court to have jurisdiction. This, in turn, can be argued to solidi-
fy an existing and already problematic structure in environmental law: 
An inherent anthropocentric worldview which can result in a failure to 
consider the environment as a value in, and of itself.414 To transcend 
the limits exposed by the “greening” of existing human rights, efforts 

                               
408 However, this is not to say rights in relation to the environment do not exist in EU law. 
Depending on how environmental rights are defined, EU law may certainly be said to contain 
such rights. For instance, Nicolas de Sadeleer has argued that a right to basic environmental 
protection can be derived from the right to home and family, right to life, and right to a fair 
trial under ECHR. See Nicolas de Sadeleer, EU Environmental Law and the Internal Market 
(Oxford University Press 2014) 113. See further, Sections 4.3.2 and 6.5.2. 
409 Chris Hilson, ‘Substantive Environmental Rights in the EU: Doomed to Disappoint?’ in 
Sanja Bogojevic and Rosemary Rayfuse (eds), Environmental Rights in Europe and Beyond 
(Hart 2018) 87.  
410 Dinah Shelton, ‘Human Rights and the Environment: What Specific Environmental Rights 
have been Recognized?’ (2006) 35 Denver Journal of International Law and Policy 129, 169. 
411 Boyle (n 397) 617. 
412 Among hundreds of cases e.g., López Ostra v. Spain (1994); Hatton and Others v. United 
Kingdom (2003); Öneryildiz v. Turkey (2004). For an overview of the environment-related 
case law under the ECHR, see Kobylarz (n 371). 
413 See e.g., Douglas-Scott (n 366) 435–436. 
414 Kobylarz (n 371) 118. Kobylarz nevertheless argues in favour of the continued “greening” 
of the rights contained in the ECHR.  
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have been made by UNHCR and UNEP to further the human rights 
and environment perspective. Draft declarations on human rights and 
the environment have been adopted but are failing however, to secure 
the support of states.415 Although globally, constitutional rights to 
some form of decent, healthy, adequate or qualitative environment 
have emerged. One example is the right to live in a balanced environ-
ment enshrined in the French Environmental Charter.416 Proponents of 
a substantive environmental right often argue that, while such a right 
could not capture every possible aspect of environmental concern, it is 
nonetheless a useful approach to dealing with environmental prob-
lems.417 From this perspective, the human interest in health and well-
being requires a high level of environmental protection that can be 
anticipated to benefit nature as well, at least to a certain extent.418 
However, the formulation of a specific substantive human right to the 
environment has also been criticised for the same reasons as the 
“greening” of existing human rights.419 The difficulty of agreeing, in 
particular, on the content of such a substantive right to the environ-
ment is usually emphasised. 

Considering the clear absence of agreement with regard to the 
content of the substantive right to the environment in general, it must 
also be considered fairly obscure what substantive environmental right 
the procedural rights of the Aarhus Convention is intended to help 
protect.420 Despite this lack of clarity, the human right to live in an 
environment adequate to health and well-being, nevertheless provides 
a theoretical foundation for the Convention, together with additional 
objectives set out in the preamble. In the words of the then Secretary-
General of the UN, the Aarhus Convention can potentially, 
“strengthen citizen’s environmental rights” globally.421 In light of the 
above, this appears vague. However, it has not prevented the applica-

                               
415 Draft Declaration on Human Rights and the Environment (1994); Boyle (n 397) 615. 
416 See Section 2.3.1. According to James R. May and Erin Daly, about 75 of the 200 
constitutions currently in effect in the world have included provisions expressly recognising a 
right to a quality environment. James R May and Erin Daly, ‘Global Constitutional 
Environmental Rights’ in Shawkat Alam and others (eds), Routledge Handbook of 
International Environmental Law (Routledge 2012) 605. 
417 See Donald K Anton and Dinah L Shelton, Environmental Protection and Human Rights 
(Cambridge University Press 2011) 119–120. 
418 Hayward (n 403) 34. 
419 See e.g., Douglas-Scott (n 366); Reid (n 399). 
420 This is confirmed by Ebbesson and others (n 74). 
421 Ebbesson and others (n 74) Foreword. 
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tion of the procedural rights of the Convention in various environ-
mental cases. Although the procedural rights of the Aarhus Conven-
tion are framed as instruments for the realisation of a substantive envi-
ronmental right, the latter concept is not immediately relied on to 
determine the scope ratione materiae of the Convention. Instead, each 
of the three pillars of the Convention defines the content of the rights 
to environmental information, public participation and access to jus-
tice. 

As will be examined in detail in Section 3.3 below, the right of ac-
cess to justice applies to violations of the rights to environmental in-
formation and public participation. In addition, the public concerned 
should be able to challenge decisions, acts and omission with regard to 
the authorisation of certain activities. The public should furthermore 
be granted access to justice to bring claims against “all acts and omis-
sions by private persons and public authorities which contravene pro-
visions of its national law relating to the environment”.422  

Given that the right of access to justice under the Convention 
allows individuals to bring claims against administrative actions when 
there is a contravention of any legal norm relating to the environment, 
its scope ratione materiae exceeds the “greening” of the human rights 
approach described above.423 In contrast to other international environ-
mental agreements, the right of access to justice under the Aarhus 
Convention is also not limited to any particular sector of environmen-
tal law.424 In contrast to procedural rights enshrined in other interna-
tional environmental conventions, the right of access to justice is a 
horisontally applicable instrument, intended to protect also supra-
individual environmental interests (rather then merely individual 
rights or interests). 

                               
422 Article 9, para. 3, Aarhus Convention.  
423 For a similar argument, see Leïla Choukroune and Michael Faure, ‘Environmental 
Democracy and Access to Justice: A Comparative Law and Society Approach’ in Michael 
Faure and Niels Philipsen (eds), Access to Justice in Environmental Matters: A Socio-
Economic Analysis (Eleven International Publishing 2014) 76. See also Ebbesson who notes 
that Article 9 allows action “on behalf of public environmental interests”. Ebbesson (n 30) 53.  
424 Such as, the above-mentioned CITES (1973), CBD (1992), UNFCCC (1992), and others. 
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3.2.3 Special Characteristics of Environmental Law as 
Arguments for Access to Justice 

The idea of involving all relevant actors in environmental decision-
making, and giving a right of access to justice to the public, can be 
understood to mirror what has been considered basic characteristics of 
environmental law. Procedural and environmental law scholars have 
pointed to such characteristics, and sometimes also to how access to 
justice can help addressing them. 

In their comparative work on access to justice in the context of civil 
procedure, Mauro Cappelletti and Bryanth Garth early on addressed 
the special problems that diffuse interests create when it comes to 
access to justice.425 Diffuse interests are collective and fragmented 
interests. For example, air pollution, typically affects a large number 
of people. Not seldom are the effects on individual human beings 
limited, or not immediately identifiable. Since the persons holding an 
interest are disperse, the question of how their interest can be repre-
sented in a court room can be challenging. In Cappellettis’ words, 
“even if persons in the aggregate have a sufficient interest in vindi-
cating a diffuse interest, the barriers to organisation may still prevent 
that interest from being aggregated and hence expressed”.426 Similarly 
to Cappelletti and Garth, Elizabeth Fisher has observed that environ-
mental problems “are not easily reducible to a dispute between two 
parties, but rather involve a range of parties who have directly or indi-
rectly caused an environmental problem or are interested in how it is 
resolved”.427 For her, attention need to be paid to this is specific fea-
ture of environmental problems. It seems plausible to presuppose a 
link between the diffuse and complex characteristics of environmental 
problems, and the idea of recognising “the importance of the respec-
tive roles that individual citizens, non-governmental organisations and 
the private sector can play in environmental protection”, expressed in 
the preamble of the Aarhus Convention. Doing so implies recognising 
access to justice as an instrument for addressing a difficulty consid-
ered specific to environmental problems. 

Elizabeth Fisher has charted additional key features of environ-
mental problems and environmental law, which without difficulty can 

                               
425 Cappelletti and Garth (n 27) 18. 
426 Cappelletti and Garth (n 27) 19. 
427 Elizabeth Fisher, ‘Risk and Environmental Law: A Beginner’s Guide’ in Benjamin J 
Richardson and Stepan Wood (eds), Environmental Law for Sustainability (Hart 2006) 99. 
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be connected to arguments put forth in favour of access to justice 
within the field of environmental law.428 Fisher notes first, that 
environmental problems are a “messy mix of physical phenomena and 
of socio-political conflicts over those phenomena”, the understanding 
of which may be both limited and varied due to technical complexity 
and scientific uncertainty. This, she argues, is particularly the case 
with respect to long-term risks and the effects of a particular deci-
sion.429 Indeed, administrative decision-making relating to the environ-
ment often involves a proactive element. Environmental permits, 
planning, various measures taken in view of protecting habitats and 
species, all seek to preserve, protect, or improve future environmental 
quality. Assessments involving future environmental quality are com-
plicated by the difficulty of assessing risk and foreseeing reactions.430 
As emphasised by Colin T Reid, there are “so many variables that 
contribute to environmental quality that it will be difficult to deter-
mine when environmental degradation crosses the boundary to reach 
an unacceptable level”.431 In what at least to some degree seems as a 
response to this issue, it has been suggested that, where technical ex-
pertise and resources are scarce within governments or public agen-
cies, environmental NGOs could add such expertise as well as 
“private energy and zeal” to decision-making.432  

Where there are different understandings of what the actual prob-
lem is, the argument may be made that access to justice allows differ-
ent perspectives to be heard and considered by the reviewing admin-
istrative authority or court.433 The preamble to the Aarhus Convention 
suggests that legal representation of different perspectives lead to 
greater public acceptance of decisions.434  

In addition to the above, access to justice has been considered a 
means of giving a voice to the environment.435 This argument connects 

                               
428 Fisher, ‘Risk and Environmental Law: A Beginner’s Guide’ (n 427) 97–101.  
429 Fisher, ‘Risk and Environmental Law: A Beginner’s Guide’ (n 427) 102. 
430 Fisher, ‘Risk and Environmental Law: A Beginner’s Guide’ (n 427) 99. 
431 Reid (n 399) 39. 
432 See Opinion of Advocate General Sharpston in C-263/08 DLV (2009), para. 61; Cappelletti 
and Garth (n 27) 39. 
433 Fisher, ‘Risk and Environmental Law: A Beginner’s Guide’ (n 427) 99–100. 
434 This understanding is reflected in the preamble of the Aarhus Convention. See Section 
3.2.2. 
435 See e.g., Marjan Peeters, ‘About Silent Objects and Barking Watchdogs: The Role and 
Accountability of Environmental NGOs’ (2018) 24 European Public Law 449, 450. 
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to the concern of making sure the environment is legally represented 
as a value in itself—independently of the individual interests that nat-
ural and legal persons may have in it.436 This suggests that access to 
justice is or can become an instrument for the protection of supra-in-
dividual interests relating to the environment. 

In light of the above features of environmental problems and envi-
ronmental law, it can and has indeed been argued that there are special 
motives for wide access to justice in this particular field of law.437 
Arguably, the preamble of the Aarhus Convention also suggests that 
the procedural rights of the Convention are intended to respond to the 
difficulties of tackling diffuse, complex and technical environmental 
problems, and to the challenge of ensuring legal representation of 
collective, diffuse or supra-individual interests relating to the envi-
ronment. 

3.2.4 EU Environmental Law Underpinnings of Access to Justice 

The EU is a party to the Aarhus Convention. It is worth noting that in 
the EU, just like in other international fora under the auspices of the 
UN, public participation and access to justice were addressed, specifi-
cally with regard to environmental protection from the early 1970s on. 
In October 1972, just a couple of months after the Stockholm Decla-
ration had been issued, the European Commission declared that: 

“Economic expansion is not an end in itself. Its first aim should be to enable 
disparities in living conditions to be reduced. It must take place with the par-
ticipation of all the social partners. It should result in an improvement of the 
quality of life as well as in standards of living. As befits the genius of 
Europe, particular attention will be given to intangible values and to protect-
ing the environment, so that progress may really be put at the service of man-
kind.”438 

The first Environmental Action Programme, issued the following year, 
stated: 

                               
436 Stone (n 31) 464. 
437 See e.g., Communication from the European Commission, Implementing Community 
Environmental Law (1996), paras. 7–8; Mauro Cappelletti (ed), Access to Justice and the 
Welfare State (Bruylant 1981) 11–14.  
438 European Commission, Sixth General Report, 1972, p. 8, referred to by Ludwig Krämer, 
E.C. Treaty and Environmental Law (2nd edn, Sweet & Maxwell 1995) 2. 
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“The protection for the environment is a matter for all in the Community, 
who should therefore be made aware of its importance. The success of an en-
vironmental policy presupposes that all categories of the population and all 
the social forces of the Community help to protect and improve the environ-
ment.”439 

Even if, at the time, the EU did not have legislative competence with 
respect to environmental protection, the intent to take common action 
to protect the environment was present in the early 1970s. Moreover, 
as with the Stockholm Declaration, the importance of the participation 
of all in protecting the environment was underlined at the outset. Pub-
lic participation in environmental decision-making was later encour-
aged, not least through the adoption of the Environmental Impact 
Assessment Directive in 1985.440 In a 1996 Communication, the Euro-
pean Commission pointed to specific characteristics of environmental 
law to explain why implementation of EC environmental law in the 
Member States was not satisfactory.441 The European Commission 
stressed that “because [environmental law] relates to general interests 
in which there is often not a proprietary stake (clean air and water, a 
healthy biodiversity), it has to envisage methods of ensuring effec-
tiveness other than methods which are adequate in other fields of 
law”.442 Furthermore, the European Commission found that the lack of 
economic interests in the enforcement of environmental law made 
supplementary avenues for enforcement, such as actions by NGOs or 
citizens, particularly important. Improved access to courts would thus 
help address a problem which was argued to be, in part, the result of a 
particular characteristic of environmental law.443 

3.2.5 Discussion: Environmental Rationales for Access to Justice 

Public participation emerged as part of international environmental 
law as a response to the evermore evident damaging effects of human 

                               
439 Declaration on the Programme of Action of the European Communities on the Environ-
ment (1973), para. 9. 
440 EIA Directive (Council Directive 85/337/EEC of 27 June 1985). 
441 Communication from the European Commission, Implementing Community Environmen-
tal Law (1996), paras. 7–8. 
442 Communication from the European Commission, Implementing Community Environmen-
tal Law (1996), para. 7. 
443 Communication from the European Commission, Implementing Community Environmen-
tal Law (1996), paras 36–37, 40. See further, Chapter 4 and Section 6.5. 
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activities on the environment. Underpinning the concept of public 
participation broadly understood was a discourse that stressed the 
common and shared responsibility for environmental protection, and 
an understanding of environmental problems as transnational or 
global. The collective character of environmental problems, and the 
idea of a shared responsibility for preserving the environment, consti-
tuted the theoretical bedrock of public participation in the interna-
tional negotiations on environmental protection and sustainable devel-
opment.444 The early documents emphasising public participation were 
unbinding UN resolutions that merely encouraged states to take action 
to involve the public in matters relating to the environment. How this 
was supposed to be done, more specifically, was not said.  

The Aarhus Convention concretised public participation into three 
environmental procedural rights: The right to access environmental 
information, the right to participation in environmental decision-
making and the right to access to justice in environmental matters. In 
line with its human rights origin, Article 1 of the Aarhus Convention 
frames the right to access to justice as an instrument for the protection 
of a substantive right to the environment for every person of present 
and future generations. As far as the substantive environmental right 
referred to is concerned, however, it is generally agreed that the con-
tent of this right remains vague. To the extent that it is at all recog-
nised, it must be understood as highly context-dependent. However, 
the preamble of the Convention also reflects other motives for equip-
ping the public with environmental procedural rights, which are not 
framed in a language of rights. For instance, the preamble states that 
the Convention is adopted in view of increasing the quality and le-
gitimacy of environmental decision-making in general, of improving 
transparency and accountability, and of strengthening democracy. In 
light of the above, it is clear that the procedural rights of the Conven-
tion aim to protect general and public interests. 

In addition, procedural and environmental law scholarship provides 
further reasons for granting individuals and environmental organisa-
tions wide access to justice in environmental cases. For example, the 
diffuse character of environmental problems, their technical complex-

                               
444 It can be noted that the idea of ‘shared responsibility’ figures in a number of theories of 
government and public management stressing the role of private actors, both generally in the 
public sector and under the umbrella of sustainable development. See, Elizabeth Fisher, 
‘Unpacking the Toolbox: Or Why the Public/Private Divide is Important in EC 
Environmental Law’ (2001) 35 Florida State University College of Law Public Law and 
Legal Theory Working Paper 1, 20. 
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ity and the uncertainty that characterises assessments of future envi-
ronmental quality, support the argument of involving a wide range of 
actors in environmental decision-making, and admitting complaints 
regarding environmental quality from individuals and organisations. 
The above environmental law related justifications for granting access 
to justice will in the following be referred to as environmental ration-
ales for access to justice. 

3.3 The Right to Access to Justice as Defined by the 
Aarhus Convention 

Article 9 sets out obligations with respect to legal standing, the scope 
of the review, access to adequate and effective remedies, and the fair-
ness, timeliness and not prohibitively expensive nature of the proce-
dures available. In the following, the procedural provisions on legal 
standing and scope of the review procedure, as well as other aspects of 
Article 9 relevant to the dissertation, will be set out. To identify the 
content of these provisions, the Convention text and findings of the 
Aarhus Convention Compliance Committee (the ACCC) are mainly 
relied on. In addition, the Aarhus Convention Implementation Guide, 
which is a soft-law instrument, is referred to.445 

3.3.1 Scope ratione materiae of Article 9: Challengeable Actions 

While each of the rights of access to environmental information, pub-
lic participation, and access to justice is recognised to have a value in 
themselves, they are also considered to depend on each other. In par-
ticular, the right of access to justice enshrined in Article 9446 of the 
Aarhus Convention is meant to provide a guarantee for the respect by 
the parties of the rights to information and participation under the 
Convention.447 It is considered that unless a rejected request for infor-
mation or a decision denying participation can be challenged before a 
court or another independent and impartial body, the respect of these 

                               
445 Ebbesson and others (n 74). The legal status of the findings of the Committee, the Aarhus 
Convention Implementation Guide, and the various guides to the ACCC, is discussed in 
Section 3.4.3. 
446 Article 1 of the Aarhus Convention frames access to justice as a right. 
447 Ebbesson and others (n 74) 190. 
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rights cannot be safeguarded.448 Since the right to access to justice is in 
part intended to safeguard the two other Convention pillars, the ac-
tions challengeable are divided into three generic categories in Article 
9, paragraphs 1–3.  

Article 9, paragraph 1, concerns acts and omissions relating to ac-
cess to environmental information. This provision is linked to the right 
to access environmental information enshrined in Article 4 of the 
Convention.449 A request for information under Article 4 which is con-
sidered by the applicant to have been ignored, wrongfully refused, 
whether in part or in full, inadequately answered, or otherwise not 
dealt with in accordance with the provisions of that Article, is chal-
lengeable under Article 9, paragraph 1.  

In Article 9, paragraphs 2 and 3, a distinction is made between acts 
and omissions related to the right to public participation in adminis-
trative decision-making concerning permits for specific activities by a 
public authority, and all other acts and omissions by private persons 
and public authorities that contravene national law relating to the envi-
ronment.450 

The scope ratione materiae of Article 9, paragraph 2, is defined 
with reference to any “decision, act or omission” relating to public 
participation under Article 6 of the Convention. The right to partici-
pation under Article 6 applies in permitting procedures for specific 
activities listed in annex I of the Convention.451 In addition, the right to 
participation applies to permit decisions on proposed activities not 
included in annex I, but which nevertheless may have a significant 
effect on the environment.452 With respect to the latter types of activi-
ties, the Convention text provides that parties determine in accordance 
with provisions of national law whether a proposed activity is subject 

                               
448 The more recently adopted Regional Agreement on Access to Information, Public 
Participation and Justice in Environmental Matters in Latin America and the Caribbean 
(2018), underlines in its preamble the interrelations and interdependence of “access rights” in 
light of which, they should be promoted and implemented in an integrated manner. 
449 “Environmental information” is defined in Article 2, para. 3, Aarhus Convention. 
450 See Findings and recommendations with regard to communication ACCC/2005/11 
(Belgium) (2006), para. 26. 
451 See Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 80. 
452 Article 9, para. 2, expressly states that parties are free to extend the review procedures 
prescribed in Article 9, para. 2, to cover other provisions of the Convention. See Ebbesson 
and others (n 74) 193. 
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to the provisions of Article 6.453 The scope ratione materiae of Article 
9, paragraph 2, is defined accordingly. Article 9, paragraph 2, has 
been interpreted as covering not merely decisions specifically con-
cerned with participation, but also any other decision prior to which 
the public has a right to participate, coming within the scope of para-
graph 2. 

Article 9, paragraph 3, has a wider scope ratione materiae than 
paragraph 2.454 It requires that “acts and omissions” by “private per-
sons and public authorities” which contravene provisions of its na-
tional law “relating to the environment” are challengeable. Paragraph 
3 applies to a broad range of acts and omissions including, all types of 
administrative (as opposed to legislative or judicial455) action, as well 
as acts and omissions by private persons. While Article 9, paragraph 
3, does not mention that it applies to decisions, the latter appear to be 
included in the broad notion of acts. While Article 9, paragraph 3 ex-
plicitly states that action by private persons should be challengeable, 
the ACCC appears at least in certain situations to have accepted that 
acts and omissions of private persons are reviewed indirectly by 
means of an action brought against an omission of a supervisory or 
monitoring action towards private persons.456 It is worth noting that the 
“relating to the environment” condition does not mean that the matter 
has to involve the application of law which aims to protect the 

                               
453 Article 6, para. 1(b), Aarhus Convention. Different interpretations have been proposed 
regarding the discretion conferred on parties to the Convention in this respect. See Jerzy 
Jendrośka, ‘Public Participation under Article 6 of the Aarhus Convention: Role in Tiered 
Decision-Making and Scope of Application’ in Gyula Bandi (ed), Environmental Democracy 
and Law—Public Participation in Europe (Europa Law Publishing 2014) 134. See further, 
Section 3.4.2.1 on C-243/15 VLK II (2016). See also below in Section 8.2. 
454 Ebbesson and others (n 74) 197.  
455 Article 9, paragraph 3, applies to acts and omissions by “public authorities”. What 
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(European Union: Part I), (2011), paras. 69–74. Compare in this regard C-128/09 to 131/09, 
C-134/09 to 135/09 Boxus (2011), para. 50, where the Court of Justice held that, where a 
project is adopted by a legislative act in accordance with Article 1, para. 5, of the EIA 
Directive, neither the Directive nor the Aarhus Convention apply. See also C-182/10 Solvay 
(2012), para. 43, where the Court of Justice held that only projects the details of which have 
been adopted by a specific legislative act, in such a way that the objectives of the Convention 
and the EIA Directive have been achieved by the legislative process, are excluded from the 
scope of those instruments.  
456 See Report of the Compliance Committee, Compliance by Germany with its obligations 
under the Convention (2017), paras. 62, 65.  
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environment.457 According to the ACCC, “while the Convention re-
lates to environmental matters, there may be legal provisions that do 
not promote protection of the environment, which can be violated 
when a decision under Article 6 of the Convention is adopted, for in-
stance, provisions concerning conditions for building or construction, 
economic aspects of investments, trade, finance, public procurement 
rules, etc.”.458 As a result, review procedures under Article 9, para-
graph 3, may not be restricted to environmental law. It suffices that 
the allegedly infringed provision in question somehow relates to the 
environment.459 The scope ratione materiae is thus open-ended. 

Where a decision has been made on the basis of an act coming 
within the scope of Article 9, the ACCC has accepted that in certain 
situations it may be sufficient if that subsequent decision, and not the 
act upon which it was based, is challengeable.460 The ACCC has 
repeatedly held that it is the legal functions and the effects of an act 
that determines whether it is challengeable under Article 9.461 

3.3.2 Legal Standing 

Article 9, paragraph 1, of the Convention is intended to ensure access 
to review procedures that can correct failures to process requests for 
environmental information under Article 4. Paragraph 1 provides that 
“any person” shall have legal standing to bring complaints against 
administrative actions coming within the scope of Article 4.  

Under Article 9, paragraph 2, “members of the public concerned” 
should be granted legal standing if they have a “sufficient interest in 
the subject matter” or alternatively, if they “maintain an impairment of 
a right, where the administrative procedural law of a Party requires 
                               
457 See Decision V/9h on compliance by Germany, adopted by the Meeting of the Parties to 
the Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice at its fifth session, Maastricht, 2014, para. 2(a). 
458 Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 78. 
459 Findings and recommendations with regard to communication ACCC/C/2011/58 
(Bulgaria) (2012), para. 83. 
460 Report of the Compliance Committee, Compliance by Germany with its obligations under 
the Convention (2017), para. 39. 
461 How the decision is labelled under national law is not decisive: Findings and 
recommendations with regard to communication ACCC/C/2005/11 (Belgium) (2006), para. 
29; Findings and recommendations with regard to communication ACCC/C/2006/16 
(Lithuania) (2008), para. 57; Findings and recommendations with regard to communication 
ACCC/C/2011/58 (Bulgaria) (2013), para. 53. 
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this as a precondition”. Article 2, paragraph 5, of the Convention de-
fines “the public concerned” as the public affected or likely to be 
affected by, or having an interest in, environmental decision-making. 
It also states that environmental NGOs shall be deemed to be part of 
“the public concerned” if they meet any requirements under national 
law. In addition, NGOs meeting the requirements referred to in Article 
2, paragraph 5, shall be deemed to have a sufficient interest for the 
purposes of Article 9, paragraph 2.462 Likewise, such NGOs shall be 
deemed to maintain the impairment of a right for the purposes of 
Article 9, paragraph 2, where national law requires this as a precondi-
tion for legal standing.463 Thus, the Convention introduces a presump-
tion, according to which, environmental NGOs are considered—per 
se—to have an interest in the environmental decision-making and le-
gal standing to bring claims against actions falling within the scope 
ratione materiae of Article 9, paragraph 2. This is provided that they 
fulfil requirements under national law.464  

At the same time, Article 2, paragraph 5, gives Parties discretion in 
deciding the requirements applicable to environmental NGOs that 
have access to review procedures. According to the ACCC such re-
quirements nevertheless must be clearly defined, not cause excessive 
burden on the NGOs, and they should not be applied in a manner that 
significantly restricts access to justice for such NGOs.465 The ACCC 
has emphasised that such requirements under national law must be 
decided and applied “with the objective of giving the public concerned 
wide access to justice”.466 

The Convention also leaves it to domestic law to define what con-
stitutes “a sufficient interest” or “impairment of a right” under Article 
9, paragraph 2. These alternative criteria reflect different conceptuali-
sations of legal standing contained in national law: So-called interest-
based versus rights-based approaches.467 As we have seen in Chapter 
2, the “interest-based approach” to legal standing is reflected in 
                               
462 Article 9, para. 2, section 2, Aarhus Convention. 
463 Article 9, para. 2, section 2, Aarhus Convention. 
464 Compare the reasoning of Opinion of Advocate General Sharpston in C-263/08 DLV 
(2009), para. 66. 
465 Findings and recommendation with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 71. 
466 See Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 71. 
467 E.g., Nicola Wiesinger, Innovation im Verwaltungsrecht durch Internationalisierung 
(Mohr Siebeck 2013) 256–259, 290–303. 
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French administrative procedural law.468 In particular, Germany and 
Austria, generally grant legal standing to applicants who maintain that 
the challenged administrative act impairs their subjective public law 
rights.469  

While parties have discretion to determine what a “sufficient inter-
est” or a “right” is, the Convention nevertheless provides that it should 
be determined consistently with the objective of giving the public 
concerned wide access to justice.470 Whereas environmental NGOs 
meeting the criteria under Article 2, paragraph 5 are presumed to have 
an interest or a right, no such presumption applies to other legal per-
sons or natural persons.471  

Article 9, paragraph 3 establishes that “members of the public” 
shall additionally be granted access to review procedures to challenge 
“acts and omissions” by “private persons and public authorities” 
which contravene provisions of its national law relating to the envi-
ronment. “Members of the public” is defined in Article 2, paragraph 4 
as “one or more natural or legal persons, and, in accordance with na-
tional legislation or practice, their associations, organisations or 
groups”. Environmental NGOs fulfilling the criteria under national 
law are included in the term “members of the public”.472 It should be 
noted that, as opposed to Article 9, paragraph 2, there is no explicit 
mention in Article 9, paragraph 3, of a possibility for parties of limit-
ing legal standing by requiring claimants to show that their rights have 
been impaired or that they have a particular interest in the challenged 
action. 

3.3.3 Scope of Review 

Parties are required to ensure that “the substantive and procedural le-
gality” of the challenged action under Article 9, paragraph 2, is re-
viewable by the court and/or other independent and impartial body 
established by law. Explicit requirements regarding the scope of re-
view are not set out in Article 9, paragraph 3 of the Convention.  
                               
468 It is also reflected in the procedural law of other states party to the Convention, such as 
e.g., Belgium, the Netherlands, England and Wales. 
469 For a comparison of the interest- and rights-based approaches adopted in Germany, France, 
England and Wales, the Netherlands, and the EU, see Backes (n 335) 207–224. 
470 Article 9, para. 2, section 2, Aarhus Convention. 
471 Article 9, para. 2, section 2, Aarhus Convention. 
472 Article 2, paras. 4 to 5, Aarhus Convention. 
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The ACCC has held that parties may not impose additional re-
quirements “that restrict the way the public may realise the rights 
awarded by the Convention”.473 National law disallowing environmen-
tal NGOs to invoke rules of law other than rules “serving the envi-
ronment” as grounds for a particular claim, which would limit the 
scope of judicial review, is accordingly incompatible with Article 9. 
According to the ACCC, the scope of review procedures should not be 
restricted as there is no legal basis for that in the Convention.474 The 
challenged action should in other words be reviewable in light of all 
provisions of national law relating to the environment (whether they 
aim to protect the environment or not).  

Obligations stemming from Article 9, paragraph 4, may potentially 
affect the extent to which parties may limit the scope of review proce-
dures covered by Article 9. Paragraph 4 requires procedures to be fair, 
equitable and timely, and to provide adequate, effective remedies, 
including injunctive relief as appropriate. 

3.4 The Aarhus Convention Compliance Committee  

The Aarhus Convention is administered by the United Nations Eco-
nomic Commission for Europe (UNECE) in Geneva. Among the Con-
vention bodies is the ACCC, which is assisted by the Secretariat to the 
Convention.475 The ACCC was created through the adoption of Deci-
sion I/7 at the First Meeting of the Parties (MoP) to the Convention in 
October 2002.476 The provisions in Article 15 of the Aarhus Conven-
tion foresee “optional arrangements of a non-confrontational, non-ju-
dicial and consultative nature for reviewing compliance”; which “al-
low for appropriate public involvement and may include the option of 
considering communications from members of the public”.477 Decision 

                               
473 Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 77. 
474 Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), para. 78. 
475 Article 12, Aarhus Convention. 
476 Decision I/7, Review of Compliance, adopted at the First Meeting of the Parties (2002). 
477 No other multilateral environmental agreement contains provisions allowing a convention 
body to review compliance on the basis of communications from members of the public, 
including environmental NGOs. See Veit Koester, ‘Review of Compliance under the Aarhus 
Convention: a Rather Unique Compliance Mechanism’ (2005) 2 Journal for European 
Environmental and Planning Law 31, 32. For an overview of the compliance mechanism and 
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I/7 established a system whereby any member of the public can initi-
ate a control of compliance with the provisions of the Convention by 
submitting a communication to the ACCC.478  

The procedures before the ACCC can essentially be categorised 
according to their purposes. First, the compliance procedure allows 
the ACCC to examine whether a party is in compliance with the Con-
vention upon a submission, referral or communication from a party, 
the Secretariat or members of the public, including environmental 
NGOs. Findings of non-compliance of the ACCC are brought before 
the MoP which may decide to endorse the findings and issue recom-
mendations or take other action aimed at ensuring compliance, in 
accordance with what has been proposed by the ACCC. This so-called 
compliance procedure will be described in greater detail below. 
Second, the ACCC may follow up the decision by the MoP, to ensure 
that the party concerned found to be in non-compliance, takes 
measures to come into compliance. This part of the procedure will, in 
the following, be referred to as the follow-up procedure.479 

The main function of the ACCC is to consider issues of non-
compliance that have been brought to its attention.480 Thus far, most of 
the issues brought before the ACCC were raised by members of the 
public submitting communications to the ACCC.481 In addition, one or 
more parties may make submissions with respect to alleged non-
compliance of other parties. Parties may also make submissions relat-

                                                                                                                             
comparisons to compliance mechanisms of other multilateral environmental agreements, see 
Svitlana Kravchenko, ‘The Aarhus Convention and Innovations in Compliance with 
Multilateral Environmental Agreements’ (2007) 18 Colorado Journal of International 
Environmental Law and Policy 1, 10–34. 
478 Decision I/7 (2002), para. 18. 
479 In its report to the Third MoP, the ACCC highlighted that “decision II/5, para. 2., […] 
establishes a mandate for the Committee ‘to provide advice and assistance to the Parties 
concerned as necessary’ […]” but that “no guidance is provided by the Meeting of the Parties 
with respect to the follow-up of the MoP decision” [emphasis added]. The ACCC declared that 
while it had not developed procedural rules covering the phase after which a decision on non-
compliance has been taken by the Meeting of the Parties, “[it] has assumed that the same 
principles governing the pre-MoP phase should broadly apply to the post-MoP-phase”. Report 
by the Compliance Committee to the Third Meeting of the Parties (2008), para. 17. 
Paragraphs 204–219 of the recently adopted Guide to the Aarhus Convention Compliance 
Committee (2 edn., UNECE, 2019) (hereafter Guide to the ACCC) outlines the steps whereby 
the ACCC monitors if and how a non-compliant party takes measures to come into 
compliance. The Guide to the ACCC is available at the UNECE webpage: www.unece.org/ 
fileadmin/DAM/env/pp/compliance/CC_Guidance/Guide_to_the_Aarhus_Convention_Compl
iance_Committee__2019.pdf. 
480 Article 15 of the Convention and para. 13, Annex to Decision I/7 (2002). 
481 See further, Section 7.3.1. 
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ing to their own failure to comply with the Convention.482 If the Secre-
tariat becomes aware of possible non-compliance, it should bring the 
matter to the attention of the ACCC unless it can resolve the matter 
directly with the party concerned within a maximum of six months.483 
The MoP may also request the ACCC to initiate a review of compli-
ance.484 Finally, a party to the Convention can request the Committee’s 
advice or assistance.485  

The structure and function of the ACCC and the procedures for re-
view of compliance are set out in the Annex to Decision I/7. This 
document has successively been supplemented by ACCC decisions.486 
In 2009, the ACCC issued a Guidance Document on the Aarhus Con-
vention Compliance Committee (Guidance).487 The Guidance included 
a Modus Operandi describing the procedural rules with respect to the 
processing of submissions from parties, referrals from the Secretariat, 
and communications from the public, which have been elaborated by 
the ACCC on a case by case basis.488 It also outlined general principles 
on the operation of the ACCC. The Modus Operandi and the ACCC’s 
continuous development of its procedures and guidelines have been 
endorsed by the MoP.489 In 2019, a second edition of the Guidance was 
adopted: The Guide to the Aarhus Convention Compliance Committee 

                               
482 Decision I/7 (2002), paras. 15–16. 
483 Annex to Decision I/7 (2002), para. 17. 
484 Annex to Decision I/7 (2002), para. 37(h). See request ACCC/M/2014/1 concerning 
compliance by the Former Yugoslav Republic of Macedonia.  
485 See request for advice ACCC/A/2014/1 by Belarus. 
486 The decision has been amended only with respect to the number of members of the 
Committee, which is now nine instead of eight, this is to include three members from the 
three UNECE regions. See Veit Koester, ‘The Aarhus Convention Compliance Mechanism 
and Proceedings before its Compliance Committee’ in Charles Banner (ed), The Aarhus 
Convention: A Guide for UK Lawyers (Hart 2015) 202. 
487 Guidance Document on the Aarhus Convention Compliance Committee (UNECE, 2009), 
available at the UNECE webpage: www.unece.org/fileadmin/DAM/env/pp/compliance/ 
CC_GuidanceDocument.pdf, accessed 30 July 2019. 
488 Cesare Pitea, ‘Procedures and Mechanisms for Review of Compliance under the 1998 
Aarhus Convention on Access to Information, Public Participation and Access to Justice in 
Environmental Matters’ in Tullio Treves and others (eds), Non-Compliance Procedures and 
Mechanisms and the Effectiveness of International Environmental Agreements (TMC Asser 
Press 2009) 230. 
489 Decision II/5, adopted at the second Meeting of the Parties held in Almaty, Kazakhstan 
(2005), paras. 5–6; Decision III/6, adopted at the third Meeting of the Parties held in Riga, 
Latvia (2008), para. 7. In the Reports of the Compliance Committee to the Second and Third 
meetings of the parties, the ACCC describes how the Modus Operandi has been developed, 
taking into account procedures developed under other treaty bodies and with the aim of 
ensuring transparency in its activities. 
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(Guide to the ACCC).490 The elaboration of procedural rules is there-
fore significantly the result of the ACCC elaborating practices of how 
to best handle the cases brought before it.491 

In addition, an guide on the implementation of the Convention was 
published first in 2000 and then, upon the request of the MoP, in a 
second edition in 2014.492 The Aarhus Convention Implementation 
Guide is authored by independent experts, some of which are mem-
bers of the ACCC or working for the Secretariat to the Convention. 
The Aarhus Convention Implementation Guide resembles findings of 
the ACCC and provides guidance on the interpretation of the Aarhus 
Convention. 

As already mentioned, the ACCC is assisted by the Secretariat to 
the Convention.493 The role of the Secretariat has been defined through 
decisions by the ACCC.494 In practice, the Secretariat plays a crucial 
role in drafting and editing reports and other documents of the ACCC. 
It also prepares a synthesis report to the MoP, arranges meetings, and 
examines periodical reports from the parties.495 

3.4.1 The Compliance Procedure 

The steps of the compliance procedure are outlined in the Guide to the 
ACCC. These steps include determination of admissibility, response 
by the party, discussion, and preparation and adoption of findings. 

To be admitted, communications must fulfil the criteria set out in 
Decision I/7: It must not be anonymous, manifestly unreasonable or 
constitute an abuse of the right to make a communication. It must 
furthermore be compatible with Decision I/7 and the Convention and 
be supported by corroborating information.496 Domestic remedies 
                               
490 The Guide to the ACCC (2019) states that “the Committee’s working methods are framed 
by decision I/7” of the first MoP (2002). 
491 See Veit Koester, ‘Aarhus-konventionens klageorgan og -mekanisme: En gennemgang og 
analyse af procedure og process’ [2019] Tidsskrift for Miljø 223. 
492 Ebbesson and others (n 74). 
493 Article 12, Aarhus Convention. 
494 See Guide to the ACCC (2019), para. 55. 
495 Cesare Pitea, ‘The Non-Compliance Procedure of the Aarhus Convention: Between 
Environmental and Human Rights Control Mechanisms’ (2006) 85 Italian Yearbook of 
International Law 8, 88–89. 
496 Paras. 19–20, Decision I/7 (2002); Guide to the ACCC (2019), paras. 97–100, and Koester, 
‘The Aarhus Convention Compliance Mechanism and Proceedings before Its Compliance 
Committee’ (n 486) 209–210. 
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should be exhausted, unless unreasonably prolonged or obviously do 
not provide an effective and sufficient means of redress. It is thus not 
an absolute requirement. If the communication is rejected as inadmis-
sible, the communicant and the party concerned should be informed 
about the reasons why. If the communicant considers that the ACCC’s 
decision that a communication is inadmissible is based on a manifest 
error, it may request the ACCC to reconsider its decision. The 
ACCC’s decision on the communicant’s request is not subject to re-
view or appeal.497 

When a communication is declared admissible by the Committee, a 
written communication phase is initiated. The communicant and the 
party concerned are invited to answer questions posed to them by the 
ACCC. Time limits and formal requirements apply. 498 

If the ACCC considers that further information is needed in order 
to decide on the substantive merits of a case, such information can be 
requested. To provide clarity on legal and factual issues, the ACCC 
may decide to hold a hearing in the case. If the ACCC decides that a 
hearing is needed, the communicant and the party concerned are ex-
pected to attend the hearing in Geneva in person.499 The Guide to the 
ACCC provides that hearings before the ACCC, as a general rule, are 
open to the public, including NGOs, who wish to participate as ob-
servers. However, deliberations on preparations of decisions are 
closed.500 

The ACCC then prepares draft findings, and once the communicant 
and the party concerned have been offered the opportunity to com-
ment on these, a final version of the findings is adopted together with 
recommendations, if applicable. The ACCC decision is translated into 
the three UNECE languages and transmitted to the parties.501 Findings 
and recommendations may be issued directly to the party concerned, 
in which case, the latter are formally unbinding, at least to the point 
where the MoP subsequently endorses them.502 Alternatively, the 
ACCC can report its findings and recommendations to the MoP, 
which in turn can take a decision to provide advice and facilitate 
assistance regarding implementation, make recommendations and re-
                               
497 Guide to the ACCC (2019), para. 114. 
498 Annex to Decision I/7 (2002), para. 22; Guide to the ACCC (2019), paras. 125–134. 
499 Guide to the ACCC (2019), paras. 183, 185. 
500 Guide to the ACCC (2019), paras. 29–30. 
501 Guide to the ACCC (2019), paras. 195–203. 
502 Para. 36(b), Annex to Decision I/7 (2002). See further, Section 3.4.3. 
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quests to a party. It can also decide to issue declarations of non-com-
pliance or cautions, suspend rights and privileges, or take “other non-
confrontational, non-judicial and consultative measures” as it deems 
appropriate.503  

Thus far, the MoP has not set aside any findings or recommenda-
tions of the ACCC. Until the Sixth MoP in 2017, it had always en-
dorsed findings of non-compliance and recommendations by the 
ACCC, and taken note of findings of no non-compliance.504 At the 
Sixth MoP, the parties were confronted with 14 findings by the 
ACCC, taken in the time period from 2014 to 2017.505 However, un-
like earlier meetings where all findings of non-compliance had been 
endorsed by the MoP, individual decisions were now taken with re-
spect to all these findings and recommendations. With respect to the 
findings and recommendations of the ACCC with regard to communi-
cation ACCC/C/2008/32 (draft decision VI/8f) concerning the EU’s 
compliance with Article 9 of the Convention, the MoP decided to 
postpose its decision to the next ordinary session of the MoP to be 
held in 2021.506 The ACCC was requested to review developments 
with respect to EU’s compliance with Article 9 and report to the next 
MoP.507 

3.4.2 The Follow-Up Procedure 

In Decision II/5, the MoP to the Convention requested the Secretariat 
and the ACCC to “provide advice and assistance to the Parties as nec-
essary in the implementation” of the first decisions on findings and 
recommendations adopted by the MoP.508 On the basis of this mandate, 
the ACCC has elaborated a practice of following up on the steps taken 
by a party to come into compliance.  

                               
503 Para. 37, Annex to Decision I/7 (2002). 
504 Report of the sixth Meeting of the Parties (2017), para. 48; Veit Koester, ‘Aarhus-
konventionens sjette partsmøde og dettes beslutninger vedrørende compliance-komiteens 
afgørelser’ [2017] Miljøretlige Afgørelser og Domme (M.A.D) MAD2017.261, 4. 
505 See background reports and documents available at: www.unece.org/env/pp/aarhus/ 
MoP6_docs.html, accessed 30 July 2019. 
506 Report of the sixth Meeting of the Parties (2017), paras. 62–63. See further Section 4.2.1. 
507 Koester, ‘Aarhus-Konventionens Sjette Partsmøde Og Dettes Beslutninger Vedrørende 
Compliance-Komiteens Afgørelser’ (n 504) 4. 
508 Decisions II/5a, b, and c. 
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The recently adopted Guide to the ACCC describes the follow-up 
procedure in detail. Within the four year intersessional period, the 
ACCC requests the party concerned to submit two progress reports 
outlining the efforts made to implement recommendations and comply 
with the Convention. A meeting on the implementation of the MoP 
decision is also held. Throughout the follow-up procedure, communi-
cants and others may submit information and comment on the 
measures taken by the party concerned.509 

Prior to the subsequent MoP, the ACCC prepares a report assessing 
the performance by the party in the intersessional period and the ex-
tent to which recommendations have been implemented. The MoP 
will finally decide if the party concerned has come into compliance or 
whether it is still not in compliance.510 

3.4.3 The Legal Status of the Findings and Recommendations of 
the ACCC and of the Convention Guides  

Since 2004, the ACCC has addressed a large number of issues on 
compliance to ensure implementation of the Convention, and followed 
up on its own findings. Where the ACCC has found that the party 
concerned has taken appropriate measures to come into compliance, it 
has reported non-compliance to the MoP, which has taken note of 
them. The cases before the ACCC have thus resulted in positive action 
taken by the parties concerned, to amend its laws and practices to 
come into compliance. 

As mentioned above511, the findings and procedures of the ACCC 
have been resembled and commented on in several guiding docu-
ments. While they do not offer binding interpretations of the Conven-
tion512, they guide the work of the ACCC and have been relied on in 
the interpretation of the Convention.513 The Court of Justice has de-
scribed the Aarhus Convention Implementation Guide as an 

                               
509 Guide to the ACCC (2019), paras. 204–219. For an illustration of how the compliance and 
follow-up procedures may work in practice, see below, Section 7.4. 
510 On the reliance by environmental NGOs and others on the procedures available before the 
ACCC, and effects on the development of the law on access to justice, see Chapter 7.  
511 See Section 3.4. 
512 This is emphasised in the Ebbesson and others (n 74) 224. See also, Koester, ‘The Aarhus 
Convention Compliance Mechanism and Proceedings before Its Compliance Committee’ (n 
486) 205. 
513 See e.g., C-260/11 Edwards (2013), para. 34. 



 110

“explanatory document, capable of being being taken into considera-
tion if appropriate among other relevant material for the purpose of 
interpreting the Convention”.514 

As mentioned, Article 15 of the Convention sets out that the ACCC 
should be non-confrontational, non-judicial and consultative and its 
findings are non-binding. At the same time, scholars have argued that 
when findings of non-compliance are subsequently endorsed by the 
MoP to the Convention, they attain a different status. Especially when 
a provision under the Convention has been interpreted consistently by 
the ACCC on several occasions, and the MoP has repeatedly endorsed 
the interpretation, it has been argued that the findings may amount to 
“a subsequent practice in the application of a treaty”.515 Furthermore, 
the mere circumstance that parties to the Convention take action in 
order to meet the decisions of the MoP indicate that they regard find-
ings and recommendations as binding. As noted by Fasoli and 
McGlone,516 the statement by the European Commission prior to the 
Sixth MoP is indicative of an understanding of MoP endorsements as 
binding: 

“The findings will be submitted to the sixth session of the Meeting of the 
Parties to the Aarhus Convention to take place in September 2017 in Budva, 
Montenegro, by which they would gain the status of official interpretation of 
the Aarhus Convention, therefore binding upon the Contacting Parties and 
the Convention Bodies.”517 

Conversely, with respect to the findings of the ACCC in 
ACCC/C/2008/32, the European Commission has firmly held that EU 
primary law prevents the EU from implementing the recommenda-
tions of the ACCC. This might suggest an understanding of EU pri-
mary law as ranking higher than ACCC findings, which arguably 
impacts the extent to which the latter can bind the EU.  

                               
514 See further, C-182/10 Solvay (2012), paras. 26–28. 
515 Article 31, para. 3(b), Vienna Convention; Attila Tanzi and Cesare Pitea, ‘Non-compliance 
mechanisms: lessons learned and the way forward’ in Tullio Treves and others (eds), Non-
Compliance Procedures and Mechanisms and the Effectiveness of International 
Environmental Agreements (TMC Asser Press 2009) 575; Koester, ‘The Aarhus Convention 
Compliance Mechanism and Proceedings before Its Compliance Committee’ (n 486) 205.  
516 Elena Fasoli and Alister McGlone, ‘The Non-Compliance Mechanism Under the Aarhus 
Convention as “Soft” Enforcement of International Environmental Law: Not So Soft After 
All!’ (2018) 65 Netherlands International Law Review 27, 30. 
517 Proposal for a Council decision on the position to be adopted, on behalf of the European 
Union, at the sixth session of the Meeting of the Parties to the Aarhus Convention regarding 
compliance case ACCC/C/2008/32, COM/2017/0366 final - 2017/0151, no longer in force.  



 111

While hesitation still remains whether the findings and recommen-
dations of the ACCC are binding international law, the above shows 
that there indeed are indications that parties to the Convention treat 
them as such. The ACCC has developed itself into “the authoritative 
body on the interpretation of the Convention” and as will be illustrated 
further in Chapter 7, it has been vital to recent procedural law devel-
opments in the context of access to justice.518 

At the same time, the EU is party to the Aarhus Convention and, as 
will be illustrated, the Court of Justice also gives authoritative inter-
pretations of the obligations flowing from the Convention, that are 
binding on EU Member States.519 

3.5 The Aarhus Convention as Part of EU Law 

Under EU law, environmental protection is a shared competence.520 
Relying on this competence the EU signed the Aarhus Convention in 
1998 along with all its Member States.521 On 17 February 2005, the 
EU approved the Convention—a mixed agreement under EU law—
and it entered into force three months later.522 Consequently, the EU 
institutions and its Member States are bound by the Convention523 and 
its provisions form an integral part of the EU legal order from its entry 
into force524. The implications of the status of the Convention as a 
mixed agreement, in particular the question who authoritatively de-
fines the obligations stemming from the Convention, will be addressed 
in the following section. An overview of the implementation of 
Article 9 of the Convention into EU law is also provided. 

                               
518 van Wolferen (n 324) 213. On the activity of the ACCC from its creation until today, see 
further 7.3 below. 
519 Article 260, para. 1, TFEU. 
520 Article 4, para. 2(e), TFEU. 
521 Then Article 175, para. 1 TEC, corresponding to Article 192, para. 1, TFEU. 
522 Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf of the 
European Community, of the Convention on Access to information, public participation in 
decision-making and access to justice in environmental matters; Article 20, para. 1, Aarhus 
Convention. 
523 Article 216, para. 2, TFEU; C-308/06 Intertanko (2008), para 44. 
524 See C-181/73 Haegeman (1974), paras. 4–6. 
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3.5.1 A Mixed Agreement under EU Law: Jurisdiction of the 
Court of Justice 

Article 17 of the Aarhus Convention provides that the Convention is 
open for signature to “regional economic integration organisations 
constituted by sovereign States members of the Economic Commis-
sion for Europe to which their member States have transferred com-
petence over matters governed by this Convention, including the com-
petence to enter into treaties in respect of these matters”. A regional 
economic integration organisation may ratify, accede to or approve the 
Convention according to Article 19. As mentioned, the EU approved 
the Convention in 2005. All Member States of the EU have also rati-
fied the Convention. Since it was concluded on the basis of joint com-
petence by the EU and its Member States, the Aarhus Convention is a 
mixed agreement under EU law.525 Member States have an EU law-
based obligation to comply with such agreements. To the extent that 
the EU has legislated, Member States may introduce stricter environ-
mental requirements providing these are compatible with the Treaties 
and notified to the European Commission.526 

For the EU to adopt a mixed agreement, it is not necessary that the 
EU has adopted secondary legislation covering the area. Not all 
matters covered by the Aarhus Convention have to be subject to rules 
at the EU level.527 Article 9, paragraphs 1 and 2, are largely imple-
mented into EU secondary legislation.528 Article 9, paragraph 3, has 
not been implemented into EU legislation. Upon approval of the Con-
vention, the EU used the possibility under Article 19, paragraph 5, of 
the Convention, to make a declaration on the extent of its competence 
with respect to the matters governed by the Convention.529 The second 
paragraph of the Declaration states that:  

                               
525 Such agreements have the same status in the EU legal order as other international 
agreements concluded solely by the Union, in so far as their provisions fall within the scope 
of EU competence. See C-13/00, Commission v. Ireland (2002), para. 14. 
526 Article 193, TFEU. 
527 Opinion 2/00 Cartagena Protocol (2001), paras. 46–47. 
528 With respect to administrative actions coming within the scope of Article 6, para. 1(b) of 
the Convention, implementing provisions on access to justice have however not been adopted. 
The implementing legislation is set out in Section 3.5.2 below. 
529 Annex to Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf 
of the European Community, of the Convention on Access to information, public participation 
in decision-making and access to justice in environmental matters. 
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“[T]he legal instruments in force do not cover fully the implementation of the 
obligations resulting from Article 9(3) of the Convention as they relate to 
administrative and judicial procedures to challenge acts and omissions by 
private persons and public authorities other than the institutions of the 
European Community as covered by Article 2(2)(d) of the Convention […] 
Consequently, [the] Member States are responsible for the performance of 
these obligations at the time of approval of the Convention by the European 
Community and will remain so unless and until the Community, in the 
exercise of its powers under the EC Treaty, adopts provisions of Community 
law covering the implementation of those obligations.” 

The Court of Justice has consistently held that it has jurisdiction to 
interpret mixed agreements in order to define the obligations which 
the Union has assumed, and those which remain the sole responsibility 
of the Member States.530 At the same time, the approach taken by the 
Court of Justice in Merck Genéricos was, when shared competence is 
in question and the EU has not taken measures to implement a mixed 
agreement, competence rests with the Member States.531 In such a 
situation Member State measures taken for the purpose of fulfilling 
obligations set out in the international agreement, do not fall within 
the scope of EU law. The latter “neither requires nor forbids the legal 
order of a Member State to accord to individuals the right to rely di-
rectly on a rule” laid down in a mixed agreement.532 Where, contrarily, 
“there are Community rules in the sphere in question”, EU law applies 
and the Court of Justice has full jurisdiction.533 

With respect to the provisions adopted by the EU in the areas 
covered by Article 9, paragraphs 1 and 2, the Court of Justice has ju-
risdiction on the basis of the above case law.534 Furthermore, under EU 
law, the jurisdiction of the Court of Justice in that regard is exclu-
sive.535  

Since Article 9, paragraph 3, of the Aarhus Convention has not 
been implemented into EU legislation insofar as actions of national 

                               
530 See e.g., C-300/98 and C-392/98 Dior and Others (2000), para. 33; C-431/05 Merck 
Genéricos (2007), paras. 33, 35. 
531 C-459/03 Mox Plant (2006), paras. 107–108. 
532 C-431/05 Merck Genéricos (2007), para. 34. 
533 C-431/05 Merck Genéricos (2007), para. 35. 
534 The scope ratione materiae of Article 9, para. 2, is determined with reference to Article 6 
of the Convention. Article 6, para. 1b, of the Convention has not been implemented into EU 
law.  
535 C-459/03 Mox Plant (2006), paras. 122–136. 
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bodies are concerned,536 it was not initially clear whether the Court of 
Justice would be competent to interpret it.537 VLK I was the first case 
on Article 9, paragraph 3, brought before the Court of Justice. The 
question of the jurisdiction of the Court to interpret unimplemented 
provisions of Article 9 was addressed.538 The Court of Justice held 
that, because the case in the main proceedings related to species 
protection governed by the Habitats Directive, and Article 9, 
paragraph 3, sets out procedural law requirements which apply to 
species protection, the latter provision relates to a field covered in 
large measure by EU law.539 In addition, the Court noted, the EU has 
adopted legislation to implement Article 9, paragraph 3 with respect to 
EU institutions and bodies.540 For these reasons, the Court of Justice 
held that it was competent to interpret Article 9, paragraph 3 in the 
particular case brought before it, even if no implementing legislation 
had been adopted.541 Later cases concerning Article 9, paragraph 3, 
have also been considered to deal with issues covered by EU law, and 
accordingly the Court has deemed itself competent to interpret Article 
9, paragraph 3.542 

The question whether the Court of Justice had jurisdiction to inter-
pret Article 9 was also actualised in VLK II, which concerned access 
to justice under Article 9, paragraph 2.543 This was the case since the 

                               
536 See further, Section 3.5.2.  
537 See e.g., Bernhard W Wegener, ‘European Right of Action for Environmental NGOs’ 
(2011) 8 Journal for European Environmental and Planning Law 315. Wegener argues that 
Article 9, para. 3 should fall within the exclusive competence of Member States so long as EU 
secondary legislation has not been adopted to transpose it. 
538 C-240/09 VLK I (2011). 
539 C-240/09 VLK I (2011), paras. 37–38. Council Directive 92/43/EEC of 21 May 1992 on 
the conservation of natural habitats and of wild fauna and flora (Habitats Directive). 
540 The Aarhus regulation. 
541 Advocate General Sharpston thoroughly discussed what it should take to reach a finding 
that the EU has legislated within a particular sphere. She concluded that: the circumstance that 
the substance of the case was governed by EU law should not be sufficient to ground 
jurisdiction for the Court of Justice with respect to access to justice. She found that if the 
Court would rule on the effects of Article 9, para. 3, on the Member States it would “be 
stepping into the legislature’s shoes”. See Opinion of Advocate General Sharpston in C-
240/09 VLK I (2010), para. 77. On similar grounds, the finding by the Court that it had 
jurisdiction to interpret Article 9, para. 3, was also criticised by Jan H Jans, ‘Who is the 
Referee? Access to Justice in a Globalised Legal Order: A Case Analysis of ECJ Judgment C-
240/09 Lesoochranárske Zoskupenie of 8 March 2011’ (2011) 4 Review of European 
Administrative Law 85.  
542 C-243/15 VLK II (2016); C-664/15 Protect (2017). 
543 C-243/15 VLK II (2016). 
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activity in the main proceedings did come within Article 6, paragraph 
1b, of the Convention, which has not been implemented into EU law. 
Nevertheless, the activity was affected by EU law to the extent that 
the area in which it was to be allocated, the Strážov Mountains in 
Slovakia, is a special protection area under the Birds and Habitats Di-
rectives. The Advocate General found that since most of the provi-
sions of Article 6 of the Convention were implemented into EU law in 
the EIA Directive, the jurisdiction of the Court of Justice with respect 
to Article 9, paragraph 2, was “unlimited”.544 The Court of Justice did 
not question its jurisdiction to answer the questions referred to it by 
the Slovak court. 

The VLK cases show that the Court of Justice has taken a different 
approach to unimplemented provisions of Article 9 of the Aarhus 
Convention than it did in relation to the mixed agreement in the Merck 
Genericos case. On the basis of the VLK cases, it may arguably now 
be assumed that the Court of Justice will consider itself competent to 
also interpret unimplemented parts of Article 9 of the Convention at 
least when the substantive merits of a case is governed by EU law.545 

3.5.2 Implementation of Article 9 of the Aarhus Convention into 
EU law 

It has already been said that large parts of Article 9 have been imple-
mented into EU secondary legislation. Insofar as access to justice be-
fore national courts is concerned, provisions transposing paragraphs 1, 
2, 4 and 5 of Article 9 of the Convention are laid down in EU 
directives:  

• the Environmental Information Directive;546 

• the Environmental Impact Assessment Directive (EIA Directive);547 

                               
544 Opinion of Advocate General Kokott in C-243/15 VLK II (2016), para. 58. 
545 As Matthijs van Wolferen puts it: “… it seems that the Court no longer sees a need for 
discussing the place of the Convention in the EU constitutional order.” Matthijs van 
Wolferen, ‘Case C-243/15 Lesoochranárske zoskupenie VLK v Obvodný úrad Trenčín’ 
(2017) 14 Journal for European Environmental and Planning Law 136, 149.  
546 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on 
public access to environmental information and repealing Directive 90/313/EEC 
(Environmental Information Directive). 
547 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 
2011 on the assessment of the effects of certain public and private projects on the 
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• the Industrial Emissions Directive (IE Directive);548 

• the Public Participation Directive;549 

• the Environmental Liability Directive;550 and  

• the Seveso Directive.551 

As mentioned above, Article 9, paragraph 3, has not been imple-
mented into secondary legislation.552 The Court of Justice has also ren-
dered a number of judgments concerning the interpretation of Article 
9. The European Commission has adopted an unbinding Communica-
tion on Access to Justice in Environmental Matters, intended to bring 
together and draw “careful inferences” from the case law of the Court 
of Justice.553 Insofar as this implementing legislation and case law of 
the Court of Justice governs who has legal standing to bring claims 
against administrative action coming within the scope of Article 9, 
and the scope of administrative judicial review, it will be outlined in 
the following section. 

                                                                                                                             
environment, as amended by Directive 2014/52/EU of the European Parliament and of the 
Council of 16 April 2014 (EIA Directive). 
548 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 
2010 on industrial emissions (integrated pollution prevention and control) (IE Directive), 
formerly the IPPC Directive.  
549 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 
providing for public participation in respect of the drawing up of certain plans and 
programmes relating to the environment and amending with regard to public participation and 
access to justice Council Directives 85/337/EEC and 96/61/EC (Public Participation 
Directive). The Public Participation Directive essentially amended the EIA Directive and the 
IPPC Directive (today the IE Directive) to implement requirements for access to justice 
stemming from Article 9, para. 2, of the Aarhus Convention. It also introduced provisions on 
public participation concerning plans and programmes. 
550 Directive 2004/35/EC on environmental liability with regard to the prevention and 
remedying of environmental damage, as amended (Environmental Liability Directive). 
551 Directive 2012/18/EU of the European Parliament and of the Council of July 2012 on the 
control of major-accident hazards involving dangerous substances, amending and 
subsequently repealing Council Directive 96/82/EC (the Seveso Directive). 
552 The Commission Proposal for a Directive in this regard was rejected by the Member States 
and therefore withdrawn. See COM(2003) 624 final; Withdrawal of obsolete Commission 
proposals, OJ C 153, 21.5.2014, p. 3–7.  
553 Commission Notice on Access to Justice in Environmental Matters (2017), para. 9. 
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3.5.2.1 Legal Standing  

The Environmental Information Directive obliges Member States to 
ensure that public authorities make available environmental infor-
mation to any applicant. It implements Article 4 of the Aarhus Con-
vention together with additional provisions on access to information 
enshrined in the Seveso and IE Directives.554 The duty to make availa-
ble environmental information is sanctioned by provisions on access 
to justice in the Environmental Information Directive, the Seveso and 
IE Directives.555 The wording of the implementing provision of the 
Environmental Information Directive is very close to Article 9, para-
graph 1, of the Convention. Any applicant who considers that his or 
her request for information has been ignored, wrongfully refused, in-
adequately answered or otherwise not dealt with in accordance with 
requirements under the same directive, has access to review proce-
dures in which the acts and omissions of the public authority can be 
reviewed.556 The right under the Aarhus Convention to access environ-
mental information (Articles 4 and 5 of the Convention), and to reme-
dies wherever the applicant finds that this right has not been respected 
(Article 9, paragraph 1, of the Convention), are hereby implemented 
into EU law as regards information held by Member States. 

Article 9, paragraph 2, of the Convention is mainly implemented 
into EU law through the EIA Directive, the IE Directive and the Pub-
lic Participation Directive. Projects likely to have a significant effect 
on the environment shall be subject to an environmental impact as-
sessment under the EIA Directive.557 States have a duty to ensure that 
the public concerned are given early and effective opportunities to 
participate in proceedings into which the environmental impact as-
sessment are integrated.558 The EIA procedure required by the 
Directive is intended to implement Article 6, paragraph 1(a) of the 

                               
554 Article 3, para. 1, Environmental Information Directive. Additional specific requirements 
relating to access to environmental information are set out in Articles 14 and 22 of the Seveso 
Directive and Article 24, paras. s 2–3, of the IE Directive. 
555 To the extent that the right to access to environmental information is implemented in the 
Seveso Directive, the corresponding right to access to justice is laid down in Article 23 of that 
Directive. Likewise, Article 25 of the Industrial Emissions Directive sanctions the right to 
access environmental information under that Directive. 
556 Article 6, paras. 1–2, Environmental Information Directive.  
557 Article 2, EIA Directive. 
558 Article 6, para. 4, EIA Directive. 
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Aarhus Convention into EU law.559 Article 11 of the EIA Directive 
sanctions the right to participation by providing that decisions, acts 
and omissions subject to public participation under the Directive 
should be reviewable by a court or other independent and impartial 
body established by law at the initiative of members of the public 
concerned: 

“Member States shall ensure that, in accordance with the relevant national 
legal system, members of the public concerned: 

(a) having a sufficient interest, or alternatively; 

(b) maintaining the impairment of a right, where administrative procedural 
law of a Member State requires this as a precondition; 

have access to a review procedure before a court of law or another 
independent and impartial body established by law to challenge the 
substantive or procedural legality of decisions, acts or omissions subject to 
the public participation provisions of this Directive.”560 

In this way the EIA Directive implements Article 9, paragraph 2 of the 
Convention into EU law following its exact wording.561 Article 11, 
paragraph 1, sentence 2 of the EIA Directive provides that procedures 
covered by Article 11 shall be fair, equitable, timely and not prohibi-
tively expensive, echoing the wording of Article 9, paragraph 4 of the 
Convention with respect to the decisions, acts and omissions covered 
by the EIA Directive. 

The EIA Directive defines the term “the public concerned” by 
transposing the wording of Article 2, paragraph 5, of the Convention. 
It is left to the Member States to define what constitutes “a sufficient 
interest” or “impairment of a right” consistently with the objective of 
giving the public concerned wide access to justice.562 It is also for 
Member States to determine the criteria for when an environmental 
NGO should be considered part of “the public concerned”.563 

                               
559 Article 6, para. 1(b) of the Aarhus Convention has not been implemented into EU 
secondary legislation. 
560 Article 11, para. 1, EIA Directive. 
561 In addition, certain cases subject to public participation requirements under the Seveso 
Directive should be challengeable on the grounds of Article 11 of the EIA Directive. See 
Article 23, section (b) of the Seveso Directive. 
562 Article 11, para. 3, EIA Directive. 
563 Article 1, para. 2(e), EIA Directive. 



 119

The case law of the Court of Justice on Article 9, insofar as legal 
standing and scope of review is concerned, will be addressed in detail 
in Part III of the dissertation. Already at this point, it may nevertheless 
be noted that the Court has issued several judgments in this regard. 

With respect to legal standing of natural persons, the Court of Jus-
tice held in Gruber that the alternative interest or right criteria have to 
be interpreted in light of the objective of the Aarhus Convention of 
ensuring wide access to justice.564 Although Member States are not 
required to introduce an actio popularis565 and have discretion in deter-
mining criteria ratione personae, a restriction of legal standing for 
natural persons which limits the right to bring an action only to project 
applicants, the participating authorities, the ombudsman, and the mu-
nicipality concerned, was held to be incompatible with Article 11, 
paragraph 1, of the EIA Directive. Such a “near general exclusion” 
restricts the scope of Article 11, paragraph 1, and is incompatible with 
the EIA Directive, according to the Court of Justice.566  

With respect to legal standing of environmental NGOs, the EIA Di-
rective introduces the same presumption which can be found in Article 
9, paragraph 2, section 2 of the Convention. Accordingly, “the interest 
of any non-governmental organisation meeting the criteria referred to 
in Article 1(2) shall be deemed sufficient” for it to have legal standing 
to bring claims under Article 11, paragraph 1.567 Such organisations 
shall also be deemed to have rights capable of being impaired for the 
purpose of Article 11, paragraph 1. Regarding the criteria that may be 
introduced with respect to environmental NGOs according to Article 
1, paragraph 2, of the EIA Directive, the Court of Justice has held that 
they may not be contrary to the objective of granting wide access to 
justice. In Djurgården Lilla Värtan (DLV) the Court of Justice ruled 
on the compatibility of such national requirements applicable to envi-
ronmental NGOs with the EIA Directive.568 In light of the objective of 
the Directive of ensuring wide access to justice, and of the obligation 

                               
564 C-570/13 Gruber (2015), paras. 34, 39. 
565 See Findings and recommendations with regard to communication ACCC/C/2005/11 
(Belgium) (2006), paras. 35–37; Findings with regard to communication ACCC/C/2006/18 
(Denmark) (2008), paras. 29–31; Findings and recommendations with regard to 
communication ACCC/C/2011/63 (Austria) (2014), para. 51; C-570/13 Gruber (2015), para. 
32. 
566 C-570/13 Gruber (2015), paras. 42–43. 
567 Article 11, para. 3, EIA Directive. The Directive hereby transposes the wording of Article 
9, para. 2, section 2, of the Convention. See above, Section 3.3.2.  
568 C-263/08 DLV (2009), paras. 45–47. 
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under EU law to render effective the provisions of the Directive, the 
Court of Justice found that, while Article 1, paragraph 2 of the 
Directive states that the right to access justice is granted to NGOs 
“meeting any requirements under national law”, such criteria could 
not make it in practice impossible for environmental NGOs to access a 
review procedure in accordance with Article 11.569 According to the 
judgment, a criterion for a minimum number of members would as 
such not be contrary to EU law, however it could not be too restric-
tive. In respect to the application of the “impairment of a right” crite-
rion to environmental NGOs fulfilling the criteria under national law, 
the Court of Justice has found that it must permit these NGOs to be 
granted legal standing to bring actions within the scope of Article 
11.570  

Article 25 of the IE Directive has essentially the same wording as 
Article 11 of the EIA Directive. It sets out an obligation for Member 
States to ensure that acts, omissions and decisions relating to the 
granting of information and public participation in the context of the 
permit procedures established by the IE Directive, are challengeable 
by the public concerned, including environmental NGO’s meeting the 
requirements under national law. Likewise, the Environmental Liabil-
ity Directive, aimed at giving effect to the polluter pays principle, by 
enabling public authorities to require preventive or remedial measures 
from operators of certain activities, lays down provisions very similar 
to Article 11 of the EIA Directive.571 

As mentioned above, no secondary legislation has been adopted to 
implement Article 9, paragraph 3, of the Convention with respect to 
access to justice before national courts. The Court of Justice has how-
ever held that national law coming within the scope of paragraph 3 
must respect certain requirements under EU law when it is applied to 
cases, the substantive merits of which are governed by EU law. With 
respect to such cases, the Court held in VLK I first that, while Article 
9, paragraph 3, does not have direct effect, Member States are obli-
gated to respect the limits to their procedural autonomy, expressed in 

                               
569 C-263/08 DLV (2009), paras. 45, 47. 
570 On the one hand, the Court of Justice has repeatedly stressed that Member States have a 
significant discretion both to determine what constitutes impairment of a right and, in 
particular, to determine the conditions for the admissibility of actions and the bodies before 
which such actions may be brought. Yet on the other, it has found that national conditions are 
too strict. C-115/09 Trianel (2011), paras. 45–46 and 55; C-72/12 Altrip (2013), paras. 45–46. 
This case law is discussed further in Chapters 7 and 8. 
571 Articles 13, para. 1, and 12, para. 1, Environmental Liability Directive. 
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settled case law of the Court.572 Secondly, since the substance of the 
VLK I case concerned EU law, national procedural rules have to be 
interpreted in accordance with the objectives of Article 9, paragraph 3, 
and the objective of effective judicial protection of rights conferred by 
EU law.573 In line with the above, the VLK I judgment has been inter-
preted as confirming a right to standing for environmental organisa-
tions in all environmental matters covered by EU law.574 In VLK II the 
Court of Justice ruled that an environmental NGO which has a right to 
public participation under Article 6, paragraph 1 b, of the Conven-
tion—a provision which has not been implemented into EU secondary 
legislation—has a right to a review procedure under Article 9, para-
graph 2, and Article 47 of the Charter even where no secondary legis-
lation implementing Article 9, paragraph 2 in that regard has been 
adopted by the EU.575  

In Protect, the dispute in the main proceedings concerned an exten-
sion of a permit for a snow-production facility belonging to a ski re-
sort that included a reservoir fed by water from a river in Austria.576 
The substance of the case was partly regulated by Article 4 of the 
Water Framework Directive.577 The environmental NGO Protect 
sought the annulment of the permit on the basis that the procedure 
leading up to the granting of the permit infringed national legislation 
transposing the Water Framework Directive into Austrian law.578 With 
respect to the application of Article 9, paragraph 3, of the Convention 
to that situation, the Court of Justice elaborated on the logic put forth 
in VLK I: 

                               
572 On procedural autonomy, see Section 2.5.1. 
573 C-240/09 VLK I (2011), para. 51. 
574 See for instance, Opinion of Advocate General Sharpston in C-664/15 Protect (2017), 
para. 5; Sabine Schlacke, ‘Stärkung überindividuellen Rechtsschutzes zur Durchsetzung des 
Umweltrechts’ [2011] Zeitschrift für Umweltrecht 312, 312–317. 
575 C-243/15 VLK II (2016).  
576 C-664/15 Protect (2017). In the judgment, the Court of Justice discusses whether in fact 
Article 9, para. 2, might be applicable to the case in the main proceedings. For the Court, this 
would be the case if the project in the dispute in the main proceedings adversely affected the 
integrity of a site in the meaning of Article 6, para. 3, of the Habitats Directive and therefore 
would have “a significant effect on the environment” within the meaning of Article 6, para. 1, 
section b, of the Convention. See paras. 37–43. 
577 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 
establishing a framework for Community action in the field of water policy (Water 
Framework Directive). 
578 C-664/15 Protect (2017). 
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“[W]here a Member State lays down rules of procedural law applicable to the 
matters referred to in Article 9(3) of the Aarhus Convention concerning the 
exercise of the rights that an environmental organisation derives from Article 
4 of Directive 2000/60, in order for decisions of the competent national au-
thorities to be reviewed in the light of their obligations under that article, the 
Member State is implementing an obligation stemming from that article and 
must therefore be regarded as implementing EU law, for the purposes of 
Article 51(1) of the Charter of Fundamental Rights of the European Union.” 

In other words, if the substantive merits of a case concerns rights de-
rived from an EU environmental directive, the implementation of Ar-
ticle 9, paragraph 3, of the Convention is considered “implementation 
of EU law” within the meaning of Article 51, paragraph 1, of the 
Charter. Article 47, paragraph 1, of the Charter is then applicable and 
environmental NGOs have a fundamental right to an effective remedy 
and a fair trial.579 

3.5.2.2 Scope of Review 

As seen above, the implementation of Article 9 of the Convention into 
the various EU directives closely follows the wording of the Conven-
tion. With regard to the scope of the judicial review to be carried out 
by the reviewing court (or other independent and impartial body 
established by law) under the legislation implementing Article 9, little 
information can be found in the EU legislative texts themselves. And 
so, the implementing legislation also mirrors the wording of Article 9. 
As mentioned above, Article 9, paragraph 2, establishes that the pro-
cedure should allow review of “the substantive and procedural legal-
ity” of the challenged action. The EU implementing legislation does 
not add to that requirement. However the question of the scope of the 
judicial review was addressed by the Court of Justice Directive in 
Altrip.580 The background to that case was a provision in German law 
according to which it was not possible to bring claims against an ad-
ministrative action on the basis of inadequacies in the environmental 
impact assessment upon which the action was based.581 In that in-
stance, the Court of Justice held that Article 11 “in no way restricts the 
pleas that may be put forward in support of such an action”, and that 

                               
579 The reasoning of the Court of Justice in its case law on legal standing and scope of review 
under Article 9 is analysed in Chapter 8. 
580 The Court of Justice interpreted the requirement as implemented in Article 10a, now 
Article 11, of the EIA Directive. 
581 On this case, see further, Sections 7.4 and 8.2. 
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national law transposing that provision may not introduce such 
limits.582 A claimant should accordingly be entitled to bring claims 
relating both to substantive and procedural illegality. While the Court 
of Justice has not addressed further how this examination is to be 
carried out by the national court, the above indicates that the scope of 
review must be broad.583  

Furthermore, the Court of Justice has held that an environmental 
NGO that has been granted legal standing in accordance with Article 
9, paragraph 2, as implemented in the EIA Directive, must be able to 
rely “on the rules of national law implementing EU environment law 
and the rules of EU environment law having direct effect”.584 By con-
trast, it is permissible to limit the standard and scope of review in 
cases brought by natural persons.585 

3.6 Relationships between the International, EU and 
National Law 

The question of the relationships between international, EU law and 
national law is one of determining what law prevails in the case of a 
conflict. This question is important within the law on access to justice, 
which is made up by legal norms stemming from the international, EU 
and national levels.  

How states fulfil their obligations under international law, i.e. the 
effect that those obligations are given in the national legal orders, is 
up to each state.586 By contrast, the relationship between EU and na-

                               
582 C-72/12 Altrip (2013), para. 36. 
583 See the further discussion in Section 8.5. 
584 C-137/14 Commission v. Germany (2015), para. 92. 
585 The extent to which this may be done is however arguably not clear. See C-137/14 
Commission v. Germany (2015), para. 91, where the Court states that the national legislature 
is entitled to confine the rights that individuals may rely on to “individual public law rights”. 
How the Court of Justice understands this notion (which corresponds to the German notion of 
Subjektiv-öffentliche Rechte, in this dissertation translated as subjective public law rights) is 
not explained. 
586 Malcolm N Shaw, International Law (8th edn, Cambridge University Press 2017) 97–100; 
Michael Schweitzer and Hans-Georg Dederer, Staatsrecht III: Staatsrecht, Völkerrecht, 
Europarecht (11th edn, CF Müller 2016) 13. There are several theories on the relationship of 
international law to municipal law. Those most commonly referred to are monism and 
dualism. From the monist viewpoint, all law, national or international, form a unitary whole. 
Consequently, international law need not be transformed into rules of national law. Under the 
dualist theory, international and national law form separate legal orders. In order for 
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tional law and the effects of EU law in the Member States are defined 
by EU law itself. In that regard, directly effective EU law may be re-
lied on before national courts and in the case of a conflict between 
provisions of EU law and national law, the primacy of EU law re-
quires Member States to interpret national law consistently with EU 
law or set aside national law.587 The EU Treaty is the “basic constitu-
tional charter” in the Union, with which measures adopted by Member 
States must comply.588 This is referred to as the sui generis character 
of EU law, as a new legal order of international law.589 

German and French law on the relationships between national, EU 
and international law is very briefly outlined in the following. 

3.6.1 German, EU and International Law 

The German Basic Law does not contain any provision which clearly 
sets out the relationship between German law and international law as 
monistic or dualistic. According to Article 25 of the Basic Law, inter-
national law is hierarchically superior to German legislation and cre-
ates rights and duties for individuals. Article 100, paragraph 2, of the 
Basic Law however provides that the Constitutional Court may decide 
whether a rule of international law is an integral part of Federal law 
and whether it directly creates rights and duties for individuals. The 
Constitutional Court has held that international law and German law 
are to be understood as two different legal orders, and that the rela-
tionship between the two is defined in national law.590 National law 
must be adapted so that it is compatible with international law.591 
However, the German legal order is not per se subordinated the inter-
national legal order, and international law is not to be per se regarded 

                                                                                                                             
international law to be applied by the national judge, it must first be transformed into a rule of 
national law. See further, Eileen Denza, ‘The relationship between international and national 
law’ in Malcolm D Evans (ed), International Law (4th edn, Oxford University Press 2014) 
418. 
587 C-6/64 Costa (1964); C-26/62 van Gend & Loos (1963); C-106/77 Simmenthal (1978), 
paras. 17–18. 
588 C-294/83 Les Verts, para. 23. 
589 On the elaboration by the Court of Justice of the Doctrines of Direct Effect and Primacy, 
see further, Section 4.2.2. 
590 BVerfGE 111, 307. 
591 BVerfGE 111, 307. 
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as superior to the German Basic Law.592 The German Constitutional 
Court has accepted the sui generis character of EU law.593  

3.6.2 French Law, EU Law and International Law 

Article 53 of the French Constitution provides that approvals or ratifi-
cations of an international treaty or agreement should be in the form of 
law.594 Further, “treaties or other agreements duly ratified or approved 
shall, upon their publication, have an authority superior to that of stat-
utes, subject, for each separate agreement or treaty, to reciprocal 
application by the other party”.595 The French Constitution, however, 
is superior in hierarchy to international law.596 

To invoke a specific provision of an international treaty before an 
administrative court in France, that provision must first be shown to 
have direct effect.597 A provision is considered to have direct effect 
when it creates rights upon which individuals can rely directly.598 
Provisions of international agreements shown to have direct effect can 
be invoked by an individual litigant to set aside a domestic law or to 
annul an administrative action.599 Where the treaty explicitly foresees 
direct effect, such effects can occur automatically within the French 
system. Where such effect is not explicitly foreseen—this is the case 
with the Aarhus Convention—the Conseil d’État or the Supreme 
Court can decide on the impact of the convention at the national 

                               
592 BVerfGE 112, 1. [“nicht die Unterwerfung der deutschen Rechtsordnung unter die 
Völkerrechtsordnung und den unbetingten Geltungsvorrang von Völkerrecht vor dem 
Verfassungsrecht”]. 
593 Schweitzer and Dederer (n 586) 24. 
594 Article 53, subsection 1, Constitution of October 4 1958, Lascombe, Vandendriessche and 
de Gaudemont (n 205) 725. 
595 Article 55, Constitution of October 4 1958. For details on the criteria for direct application 
of an international treaty and when an international treaty is considered superior to legislation, 
see Lascombe, Vandendriessche and de Gaudemont (n 205) Article 55. See also e.g., John 
Bell, Sophie Boyron and Simon Whittaker, Principles of French Law (Oxford University 
Press 2009) 18. 
596 A treaty should not be ratified if it is incompatible with the Constitution. 
597 Lascombe, Vandendriessche and de Gaudemont (n 205) 734; Denza (n 586) 418. Where a 
treaty has been concluded by the EU and the EU has exclusive competence, the Court of 
Justice of the EU has exclusive competence to define the effect of the treaty within the 
national legal order. See Section 3.5.1. 
598 Lascombe, Vandendriessche and de Gaudemont (n 205) 734. 
599 Lascombe, Vandendriessche and de Gaudemont (n 205) 734. 
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level.600 In assessing whether an international treaty should be consid-
ered to have direct effect, the Conseil d’État assesses whether the pro-
vision in question gives rise to subjective rights for individuals, in 
essence, whether it regulates the legal situation of an individual rather 
than relations between states.601 As concerns EU law, the conditions 
for direct effect have instead been set out in EU law.602 In line with 
these conditions, a sufficiently precise and unconditional provision 
can be invoked in an action brought against an administrative action 
before a French court.603 Where a provision of EU law does not have 
direct effect it may still be relied upon to the extent that national law 
should be interpreted in light of it. 

Because paragraphs 1 and 2 of Article 9 of the Aarhus Convention 
have been implemented into EU law, Julien Bétaille has argued that 
they have direct effect within the French legal order.604 The Conseil 
d’État has held that certain provisions of the Aarhus Convention have 
direct effect. Article 9, paragraph 3, of the Convention is however, not 
one of them.605  

3.7 Conclusions 

The following brief conclusions are in part intended to wrap together 
some of the findings of Chapter 2 with the overview of Article 9 and 
implementing EU law provided in this chapter. They will be drawn on 
and further developed in subsequent parts of the dissertation. 

                               
600 Julien Bétaille, ‘The direct effect of the Aarhus Convention as seen by the French “Conseil 
d’Etat”’ [2009] Environmental Law Network International 63, 63. 
601 See, with references to relevant case law, Bétaille, ‘The Direct Effect of the Aarhus 
Convention as Seen by the French “Conseil d’Etat”’ (n 600) 64–65. See also, Philippe 
Malaurie and Patrick Morvan, Introduction au droit (4th edn, Defrénois 2012) 263–264. 
602 C-26/62 van Gend & Loos (1963). See Section 4.3.1. 
603 This is confirmed by Article 55 of the French Constitution. Lascombe, Vandendriessche 
and de Gaudemont (n 205) 737–738. 
604 Lascombe, Vandendriessche and de Gaudemont (n 205) 737; Bétaille, ‘The Direct Effect 
of the Aarhus Convention as Seen by the French “Conseil d’Etat”’ (n 600) 68. 
605 C.E. 5 April 2006, Mme Dupont. Jessica Makowiak, ‘Study on factual aspects of access to 
justice in relation to EU environmental law: France’, Study to the European Commission 
(2012) 12. Similarly, the Court of Justice of the EU held in C-240/09 VLK I (2011) that 
Article 9, para. 3, of the Convention does not have direct effect in EU law. See Section 
3.5.2.1. 
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3.7.1 Environmental Rationales of Access to Justice 

In environmental law, access to justice has been framed as an instru-
ment that is thought to help achieve a number of specific objectives. 
The emergence of public participation and access to justice in the en-
vironmental law context reflects the idea of addressing common 
problems, which no single state alone can solve. Further objectives, 
which are considered to justify access to justice in the specific envi-
ronmental law context, can be identified in the preamble of the Aarhus 
Convention: Access to justice is considered to enhance the quality and 
the implementation of decisions, contribute to public awareness, give 
the public an opportunity to express its concerns and enable public 
authorities to take due account of such concerns. While these justifi-
cations can be applied also other areas, there are reasons to think that 
it is particularly important within the context of environmental law. 
This is because environmental problems often are diffuse, caused by a 
variety of cumulated factors, over long periods of time. Environmental 
problems are generally of public or collective rather than merely pri-
vate and individual interest. A large number of persons are affected by 
environmental problems, and often, although not always, they are also 
caused by an equally large number of activities. The latter characteris-
tics of environmental problems and environmental law challenges 
have been pointed out in environmental law scholarship, as well as in 
the context of civil procedural law. Ultimately, the procedural rights 
of the Aarhus Convention are intended to contribute to the adequate 
protection of the environment. Throughout this dissertation, the spe-
cific justifications which have been put forth in favour of access to 
justice in the field of environmental law, will be referred to as envi-
ronmental rationales.606 

3.7.2 Tensions between Wide Access and National Discretion 

It has been said, and the Chapters 2 and 3 have showed, that in envi-
ronmental matters access to national courts and scope and standard of 
review in these courts, are governed by national and EU law as well as 
the Aarhus Convention. 

German and French administrative procedural law lays down limi-
tations with regard to legal standing and scope of judicial review. Due 

                               
606 See Section 1.6. 
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to the requirement of having to show a possible infringement of a 
subjective public law right, the Subjective Public Law Rights Access 
to Justice Regime give little room for bringing claims against admin-
istrative action in a supra-individual interest. Although environmental 
NGOs are not per se denied legal standing under the route of Section 
42, subsection 2, of the German Code of Administrative Court Proce-
dure, their possibility of bringing claims related to the environment 
under that provision is in practice very restricted due to the require-
ment of having to show an infringement of a subjective public law 
right. In comparison, the French Objective Legality Access to Justice 
Regime allows claims brought by organisations in a public and supra-
individual interest, so long as there is a personal, direct, and certain 
interest in the contested administrative action.607 Both German and 
French general administrative procedural law limits the possibility for 
natural persons of bringing supra-individual environmental claims. In 
Germany, the natural person has to show an infringement of a subjec-
tive public law right. In France, natural persons generally are entitled 
to bring claims also when they have a moral interest in the contested 
administrative action. Nevertheless, the claimant has to show that the 
interest is personal, direct, and certain. In practice, these requirements 
limit the possibility of natural persons of bringing supra-individual 
claims, with no subjective dimension.608 

Unlike the German and French access to justice regimes described 
above, EU law does not contain any general criterion with respect to 
legal standing before national courts applicable across different sec-
tors of law.609 Member States have procedural autonomy, which how-
ever is limited by the obligation to respect general principles of EU 
law (in particular the principle of effectiveness), and sector-specific 
EU secondary procedural law.  

In the context of environmental law, Article 9 of the Aarhus Con-
vention as implemented into EU law lays down a number of sector-
specific procedural rules which govern access to justice in environ-

                               
607 See Section 2.3.3. 
608 The possibilities of environmental NGOs and natural persons of bringing supra-individual 
claims within sector-specific administrative procedural law will be examined in detail in 
Chapter 9. 
609 There are however examples of how secondary law applicable to specific sectors set out 
rules governing who is entitled to bring claims. See Section 4.3.2.2. Legal standing to bring a 
direct action for annulment before the Court of Justice is a different matter. With respect to 
that action, standing criteria ratione personae applicable to natural and legal persons are set 
out in Article 263, para. 4, TFEU. See Sections 2.4.5 and 4.2.1. 
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mental matters, including legal standing and scope of judicial review. 
In comparison to the detailed national administrative procedural law 
on legal standing and scope of judicial review, Article 9 and the sec-
ondary EU legislation implementing it, reflect a more open-ended 
conceptualisation of when a person should be entitled to bring claims 
against administrative action, conferring a degree of discretion to 
Member States and parties. As we have seen, neither the Convention 
nor EU law defines the notions of interests and rights under Article 9, 
paragraph 2, and implemented. Likewise, national legislatures may 
define requirements applicable to environmental NGOs determining 
whether they come within “the public concerned” under Article 9, 
paragraph 2 as implemented, and within “the public” under Article 9, 
paragraph 3. As seen in Section 3.5.2, some of the above notions have 
been interpreted by the Court of Justice, thereby limiting the discre-
tion of Member States. For the time being, it suffices to say that in 
particular, the Court of Justice has held that, when EU law applies to 
the case before the national court, the objective of Article 9 and im-
plementing EU law of ensuring “wide access to justice” must be re-
spected, as well as the principles of effectiveness and equivalence and 
the fundamental right to judicial protection.610 

The limitations of in particular legal standing under general Ger-
man and French administrative procedural law, begs the question of 
potential conflicts between the requirement for “wide access” under 
Article 9 and implementing EU law, on the one hand, and national 
standing criteria, on the other. Especially in German law, but also to a 
limited degree in French law, national sector-specific procedural law 
on legal standing and scope of administrative judicial review has been 
adopted.611 This law, and its development after the adoption of the 
Aarhus Convention, will be discussed further in due time.612 As seen 
already, however, there is a body of case law from the Court of Justice 
regarding the implementation of Article 9 of the Convention address-
ing incompatibilities between national and EU law on access to jus-
tice.  

The ambivalence between the competence of Member States to 
adopt their own procedural legislation, and the requirements flowing 

                               
610 The reasoning of the Court of Justice in its case law on legal standing and scope of review 
under Article 9 of the Aarhus Convention is examined in detail in Chapter 8. 
611 In part, this is a result of the implementation of Article 9 and corresponding EU law in 
these Member States. 
612 See further Chapter 9. 
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from primary and secondary EU law will be discussed further in 
Chapter 8. On the basis of the case law accounted for in this chapter, 
the conclusion can however already be drawn that the Court of Justice 
importantly has limited the discretion offered by Article 9, requiring 
Member States to provide wide access to justice in particular to envi-
ronmental NGOs. 

3.7.3 Double Compliance Control 

The ACCC created by the MoP to the Aarhus Convention has devel-
oped into the authoritative body for interpretation of the Convention. 
As set out above, the Court of Justice defines the obligations which 
the Union has assumed under the Convention, and those which remain 
the sole responsibility of the Member States. In so doing, the Court 
has found that it has jurisdiction to interpret not only the legislation 
adopted to implement the Convention into EU law, but also unimple-
mented provisions of the Convention in situations where the latter 
apply in fields covered by EU law. Accordingly, in fields covered by 
EU law, national courts have an obligation to refer any question con-
cerning the interpretation or validity of EU law implementing Article 
9 of the Convention to the Court of Justice for a preliminary ruling, if 
a decision on the question is necessary in order for the national court 
to be able to give judgment.613 Since EU environmental law is vast, 
there is arguably little room for Member States to autonomously inter-
pret the obligations stemming from Article 9. In practice, therefore, 
the relationship between national law and Article 9 of the Aarhus 
Convention is in large parts defined by EU law. In particular, to the 
extent that Article 9 is applied in cases the substantive merits of which 
are governed by EU law, it is not merely to be regarded as containing 
binding provisions of international law. In addition to that, the provi-
sions of Article 9 are subject to EU primacy. Accordingly, in case of a 
conflict between national law and Article 9, the latter prevails (and 
national law governing the relationship between national and interna-
tional law appears to play a very limited role).  

While the ACCC authoritatively interprets the Convention, the 
procedures before it and the findings it adopts do not limit the obliga-
tion of Member States to make references for preliminary rulings in 
fields covered by EU law. To the extent that the Convention applies in 

                               
613 Article 267, TFEU. 
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fields covered by EU law, the Court of Justice is hence alone defining 
the content of the EU law obligations stemming from Article 9 
(although, of course, the EU too is required to respect its obligations 
under international law).614  

As demonstrated above, the legislation adopted by the EU to trans-
pose Article 9 with respect to access to national courts closely follows 
the wording of the Convention. As a result of all of this, the ACCC 
and the Court of Justice authoritatively interpret provisions with 
essentially the same content. As seen above, the ACCC reviews issues 
of alleged non-compliance with the Convention and follows up on its 
findings of non-compliance. At the same time, the Court of Justice 
reviews the compliance of Member States with the Convention as part 
of EU law. Both the European Commission and the Court of Justice 
have indeed been strongly determined to enforce the Convention in 
the EU Member States over the last few years.615 Together, the ACCC 
and the Court of Justice make up what can be described as a double 
system for compliance control.616 While rulings of the Court of Justice 
are binding and may be sanctioned under EU law, findings of non-
compliance and recommendations may be of a softer character. Still, it 
appears that the latter have been complied with by the party concerned 
in most cases.617 The functioning of and the results of this double 
compliance control will be examined in due course, as part of the as-
sessment of how the right to access to justice has impacted EU, Ger-
man and French law.618  

The environmental law rationales framing the right to access to 
justice, the complexity that results from the international, EU, and 
national law origins of the law on access to justice, and the interpreta-
tion of the right of access to justice both by the ACCC and the Court 
of Justice, constitutes the essential background to the assessments of 
Parts II and III of the present dissertation. 
  

                               
614 van Wolferen (n 324) 199. 
615 See, Jean-François Brakeland, ‘Access to justice in environmental matters – development 
at EU level’ [2014] Gyoseiho-kenkyu. 
616 At the time of the early developments of the ACCC, Veit Koester saw a risk of “a clash of 
competences” between the two interpretative organs. Koester, ‘Review of Compliance under 
the Aarhus Convention: A Rather Unique Compliance Mechanism’ (n 477) 43. 
617 See further, Section 7. 3. 
618 See Chapter 7.  
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PART II 
The Evolution of the Rationales of Access to 

Justice 

In Part I, the criteria ratione personae for legal standing of natural 
persons and organisations to bring claims against administrative action 
were outlined. It was shown that such criteria are conceptualised 
differently in the legal systems studied. In German law, the central 
criterion ratione personae for legal standing (Klagerecht) is the sub-
jective public law right (Subjektives öffentliches Recht619). In French 
law, that criterion is the intérêt à agir, which can be translated as an 
“interest in taking legal action”.620 These conceptualisations of legal 
standing were held to reflect aspects of two models of administrative 
judicial review with corresponding access to justice regimes: The 
Subjective Public Law Rights Model for Administrative Judicial Re-
view/Subjective Public Law Rights Access to Justice Regime and the 
Objective Legality Model for Administrative Judicial Re-
view/Objective Legality Access to Justice Regime. Although admin-
istrative judicial review has different objectives within the German 
and French respective models, the character of the interest of the per-
son bringing the claim plays a decisive role in the assessment of legal 
standing under both access to justice regimes.  

Since procedural law is only partly governed by EU law and ad-
ministrative procedural laws are diverse in the EU, it was concluded 
that it is not possible to speak of any model for administrative judicial 
review in EU law. Nevertheless, EU law reflects ideas of why indi-
viduals should be able to access national courts in matters governed 
by EU law. 

Part I furthermore showed that, within the field of environmental 
law, access to justice is founded on particular environmental ration-
ales. It is an instrument intended to safeguard general and public in-
terests in environmental protection. In this spirit, Article 9 of the Aar-
hus Convention gives shape to a right to bring supra-individual envi-
ronmental claims: An entitlement to challenge administrative action 

                               
619 See Section 2.2.3. 
620 See Section 2.3.3; Backes (n 335) 27. 
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relating to the environment, also when public interests, which cannot 
be individualised, are affected.  

Part I concluded that, since neither the German nor French access 
to justice regimes generally admits claims brought exclusively in a 
supra-individual interest of protecting the environment, there appears 
to potentially be a conflict between the environmental rationales of 
access to justice under the Aarhus Convention on the one hand, and 
general administrative procedural law on legal standing and scope of 
judicial review. Presumably, this conflict relates to the different ob-
jectives of the Subjective Public Law Rights Model for Administrative 
Judicial Review, the Objective Legality Model for Judicial Review, 
and the environmental rationales of access to justice as depicted in the 
Aarhus Convention, respectively. 

In light of the above, Part II of the dissertation seeks to identify 
how rationales for access to national courts have emerged in EU law, 
even though detailed procedural legislation governing the application 
of substantive EU law in the Member States has not been adopted. 
Furthermore, Part II traces the emergence and evolution of the ration-
ales of the German Subjective Public Law Rights and French Objec-
tive Legality Access to Justice Regimes: How they have been used 
and shaped in the argumentation of courts, legal scholars and litigants, 
and how they have been impacted by historical events, ideological 
shifts and societal developments at large.  

Part II is structured as follows. Chapter 4 traces the evolution of the 
rationales for access to national courts in EU law. Chapter 5 traces the 
evolution of the rationales underlying the Subjective Public Law 
Rights and Objective Legality Access to Justice Regimes. Chapter 6 
discusses the EU, German, and French rationales from a comparative 
perspective as well as in light of environmental rationales for access to 
justice, addressed in Chapter 3. I will argue that each of the examined 
legal systems has its proper access to justice tradition, with its inherent 
rationales, and discuss environmental law implications of these tradi-
tions and rationales. 
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4 The Evolution of the Rationales for Access 
to National Courts in EU law 

4.1 Introduction 

The EU lacks general competence to legislate with respect to proce-
dural law. Any codification of administrative procedural law has not 
taken place, and the detailed law on legal standing and scope of ad-
ministrative judicial review is accordingly domestic. Even so, as will 
be explored in this chapter, the extent to which individuals—natural 
and legal persons—are be able to bring claims based on EU law be-
fore national courts emerged as a central concern in the EU legal order 
from its early days. This chapter assesses the evolution over time of 
rationales for access to national courts in EU law. The examination 
starts in the early years of European integration, and stretches into the 
2000s. The time period has been chosen so as to trace the origins of 
the rationales of access to national courts in EU law, and to be able to 
assess their development over time. 

The chapter is structured as follows: Section 4.2 outlines how pro-
cedural and institutional structures laid down in the Treaty of Rome, 
and their subsequent use and interpretation, have enabled or otherwise 
impacted a development towards private decentralised enforcement of 
EU law, in which individual litigants before national courts play a 
fundamental role. Section 4.3 examines how the Doctrines of Direct 
Effect and Primacy were elaborated to favour a private enforcement as 
a complement to enforcement by public bodies such as the European 
Commission and national administrative authorities. Section 4.3 also 
maps the steps taken by the Court of Justice to adjust national proce-
dural law to the demands of this enforcement model, while at the same 
time, working out a system for judicial protection in which access to 
effective justice before national courts was the main route for the pro-
tection of individual rights. Moreover, Section 4.3 shows how sectoral 
EU procedural legislation has been adopted with a focus on effective 
decentralised enforcement on the initiative of individual litigants. 
Finally, Section 4.4 discusses how access to national courts has 
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emerged as a key feature of the EU enforcement model as well as of 
the EU system of judicial protection. 

4.2 Enabling Conditions: Procedural Structures 
Established by the Treaties 

In Chapter 2, the procedural routes for verifying the legality of EU 
law and the compliance by Member States with their obligations under 
EU law were outlined. In this section it is submitted that the very 
structure of the procedures set out in the original Treaties, enabled the 
Court of Justice to grant the individual applicant a position favouring 
private enforcement of EU law in the Member States. The Court of 
Justice made use of these structures in a manner that enhances and 
encourages the individual to use litigation as means of ensuring the 
enforcement of EU law in the Member States.  

4.2.1 Strict Standing Conditions for Direct Actions for 
Annulment Compensated by Wide Access to National Courts 

The action for annulment provides a means for challenging the law-
fulness of actions of the EU institutions directly before the Court of 
Justice.621 The latter was established in 1951 as part of the European 
Coal and Steel Community (ECSC). With the French Conseil d’État 
as a model, the ECSC Court was primarily aimed as a check on the 
powers of the supra-nationalist institutions. In the ECSC, Member 
States and firms could turn to the ECSC Court to challenge the legal-
ity of actions or failures to act of the High Authority.622 As noted by 
Karen Alter, the action for annulment was the only action for which 
legal standing for natural persons was explicitly foreseen in the Treaty 
of Rome (establishing the European Economic Community in 1957).623 
Since the judgment of the Court of Justice in the 1963 Plaumann case, 
however, individuals have had very limited possibilities of challeng-
ing the validity of decisions and actions of EU institutions, bodies, 

                               
621 The action for annulment has been described in Section 2.4.2. 
622 Karen Alter, Establishing the Supremacy of European Law (Oxford University Press 2001) 
5–6. The High Authority was the executive branch of the ECSC, which in 1967 merged into 
the European Commission. 
623 As noted by Alter (n 622) 6.  
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offices, or agencies, directly before the Court of Justice.624 Under what 
was then Article 173 TEEC, just like today under Article 263 TFEU, 
natural and legal persons had standing to institute proceedings against 
an act only if it addressed them directly or if the act, although 
addressed to another person, was of “direct and individual concern” to 
them.625 The strict interpretation of the notion of “individual con-
cern”—only persons who can show that they are affected “by reason 
of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons 
and by virtue of these factors distinguishes them individually just as in 
the case of the persons addressed”—made it difficult to initiate a judi-
cial review, especially in matters of public rather than individual in-
terest.626 

The criticism against the Courts’ interpretation of the “individual 
concern” criterion has been persistent ever since Plaumann, fuelled 
each time the Court of Justice has taken a step towards strengthening 
judicial protection and access to justice under EU law.627 One example 
of such intensified criticism of the unwillingness of the Court to admit 
actions brought by natural persons or NGOs, was when the Court of 
Justice awarded political parties and the European parliament legal 
standing in Les Verts and Chernobyl.628 Following the adoption of the 

                               
624 C-25/62 Plaumann (1963).  
625 See Section 2.4.2. 
626 The dilemma is addressed by van Wolferen (n 324). The possibilities for individuals to 
bring actions for annulment before the Court of Justice has been thoroughly described in the 
PhD Dissertation by Roland Schwensfeier, ‘Individual’s Access to Justice under Community 
Law’ (University of Groningen 2009) 43–128. 
627 See e.g., Anthony Arnull, ‘Private Applicants and the Action for Annulment under Article 
173 of the EC Treaty’ (1995) 32 Common Market Law Review 7; Albertina Albors-Llorens, 
Private Parties in European Community Law: Challenging Community Measures (Clarendon 
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(2006) 29 Fordham International Law Journal 655. The criticism has provided the background 
to the doctoral thesis of van Wolferen (n 324). 
628 C-294/83 Les Verts (1986); C-70/88 European Parliament v. Council (1990). See e.g., 
Arnull, ‘Private Applicants and the Action for Annulment under Article 173 of the EC Treaty’ 
(n 627); Anthony Arnull, ‘Private Applicants and the Action for Annulment since Cordoníu’ 
(2001) 28 Common Market Law Review 7. Once more, the debate has been refuelled 
following the finding of the Aarhus Convention Compliance Committee that the EU fails to 
comply with Article 9 of the Convention partly due to the strict standing regime.  
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Aarhus Convention, the possibilities for individuals to bring direct 
actions before the Court of Justice have again been criticised for being 
too limited, now in light of Article 9.629  

For the purposes of this chapter630, the criticism against the strict 
standing criteria applicable with respect to direct actions before the 
Court of Justice, is relevant to the extent that it links to the question of 
legal standing before national courts in matters involving the applica-
tion of EU law. That there is such a link is illustrated by the reasoning 
of Advocate General Jacobs in the Jégo-Quéré case, for which the 
judgment by the Court of Justice in the abovementioned Les Verts 
case provided an important background. In addition to expanding its 
interpretation of the standing criteria under what was then Article 173 
TEEC (now Article 263 TFEU), the Court of Justice also famously 
held in Les Verts that, “neither … Member States nor … institutions 
can avoid a review of the question whether the measures adopted by 
them are in conformity with the basic constitutional charter, the 
Treaty” and that, the action for annulment and the preliminary refer-
ence procedure established a complete system of legal remedies and 
procedures designed to permit the Court of Justice to review the le-
gality of measures adopted by the institutions”.631 In other words, it 
was established that any action of EU institutions is reviewable by the 
Court of Justice. At the same time, a division of work was set out be-
tween the Court of Justice itself and the national courts, to ensure the 
availability of judicial review with respect to all such actions. In the 
system established, natural and legal persons should either be able to 
bring claims against actions of the EU institutions directly before the 
Court of Justice or plead invalidity of such actions before national 

                               
629 Matthijs van Wolferen has identified five main arguments that have been raised against the 
standing regime applicable before the Court of Justice. First, in an early phase, the Court was 
criticised for applying a different standing regime under Article 177 TEEC than under Article 
33 ECSC (concerning annulments of decisions and recommendations by the High Authority). 
Second, the Court’s conceptualisation of the individuality of the applicant has been criticised 
as illogical. Third, a more recent criticism has been that the strict interpretation of “individual 
concern”, results in an impairment of the rule of law or a denial of justice. Fourth, it has been 
argued that without legal standing for individuals to bring direct annulment actions before the 
Court, certain goals that the EU has set for itself cannot be attained. Fifth, the Court has been 
criticised for sticking to its strict interpretation simply to keep its workload manageable. van 
Wolferen (n 324) 67–72. 
630 And, more broadly, for this dissertation. See Section 1.3. 
631 C-294/83 Les Verts (1986), para. 23. 
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courts, which are under the obligation to make a reference for a pre-
liminary ruling.632 

In 2003, Jégo Quéré brought an application for annulment of a 
European Commission regulation before the Court of First Instance. It 
argued that unless its action for annulment, brought against a regula-
tion which imposed minimum mesh sizes on fishing vessels operating 
in areas defined by it, was admitted for review it would be denied any 
legal remedy enabling it to challenge the legality of the regulation. 
The Court of First Instance, referring to Les Verts and Articles 6 and 
13 of the ECHR as applied by the Court of Justice in Johnston633, 
recognised that access to court is essential in a legal system based on 
the rule of law and guaranteed inasmuch as the Treaty established a 
complete system of legal remedies and procedures to allow judicial 
review of the legality of acts of the institutions.634 Referring also to 
Article 47 of the Charter, the Court of First Instance then examined 
whether the preliminary ruling and the action for damages sufficiently 
fulfilled the fundamental right to effective judicial protection. It con-
cluded that it did not and considered it necessary to reinterpret the 
“individual concern” criterion, a ruling which was appealed by the 
European Commission to the Court of Justice. In assessing the stand-
ing criterion under what was then Article 230, paragraph 4, TEC (now 
Article 263, paragraph 4, TFEU) Advocate General Jacobs evaluated 
whether the preliminary reference could provide an adequate means of 
judicial protection in the instance, as an alternative to the direct ac-
tion.635 He listed a number of reasons why the preliminary ruling was 
inadequate in this regard: Jégo Quéré may be prevented from access-
ing a national court unless it breaches the contested regulation,636 the 
question of whether or not to refer a question to the Court of Justice is 
entirely up to the national court, and if nevertheless such a procedure 
is initiated it may be time consuming which in the context of criminal 
                               
632 C-294/83 Les Verts (1986), para. 23. The Court of Justice relied on the same construction 
so as to legitimise the duty of national courts to make a preliminary reference in cases where 
the validity of a Community legal act was questioned. C-314/85 Foto-Frost (1987), paras. 14–
16.  
633 In Johnston, the Court of Justice had held that effective judicial control constitutes a 
general principle of law and that the principles on which the European Convention on Human 
Rights must be considered in Community law. C-222/84 Johnston (1986), para. 18. 
634 T-177/01 Jégo-Quéré (2002), para 41. 
635 Opinion of Advocate General Jacobs in C-263/02 Jégo-Quéré (2003). 
636 It was undisputed in the case that the preliminary reference did not come into question 
since the regulation applied directly and did not give rise to implementing measures capable 
of forming the basis of an action before national courts. 
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proceedings exposes the individual to an intolerable risk.637 Despite all 
of this, the Advocate General concluded that the then recent judgment 
by the Court of Justice in UPA clearly showed that the traditional 
Plaumann interpretation would stand, “regardless of its consequences 
for the right to an effective judicial remedy”.638  

The strict standing regime under Article 263 TFEU has been ar-
gued to have particularly severe consequences for the possibilities of 
challenging Union acts relating to the environment. Due to the diffuse 
nature of environmental problems,639 they typically are not of 
individual concern in the sense the term has been given by the Court 
of Justice. As a result of the public interest nature of the measures 
adopted to address environmental problems, they can rarely (if ever) 
be challenged by third party individuals in accordance with Article 
263, paragraph 4 TFEU. For this reason criticism directed against the 
standing regime under Article 263 has been harsh and long-lasting 
among environmental law scholars, who have also considered that the 
Court of Justice has discriminated against applicants seeking to chal-
lenge Union measures on environmental law grounds.640 When the EU 
approved the Aarhus Convention, it adopted Regulation 1367/2006 on 
the application of the Convention to Community institutions and 
bodies (Aarhus Regulation), the objective of which is to contribute to 
the implementation of the obligations arising under the Convention.641 

                               
637 Opinion of Advocate General Jacobs in C-263/02 Jégo-Quéré (2003), para. 43. See 
further, the Opinion of Advocate General Jacobs in C-50/00P UPA (2002), paras. 49 and 59–
103 where he had considered that the case law on individual concern was incompatible with 
the principle of effective judicial protection and argued in favour of reconsidering that case 
law.  
638 Opinion of Advocate General Jacobs in C-263/02 Jégo-Quéré (2003), para. 45; C-50/00 
UPA (2002). 
639 See Section 3.2.3. 
640 Krämer addresses what he sees as discrimination of environmental interests compared to 
economic interests, Ludwig Krämer, ‘Public Interest Litigation in Environmental Matters 
before European Courts’ (1996) 8 Journal of Environmental Law 1. See also Ludwig Krämer, 
‘Access to Environmental Justice: the Double Standards of the ECJ’ (2017) 14 Journal for 
European Environmental and Planning Law 159; Jan Darpö, ‘On the Bright Side (of the EU’s 
Janus Face). The EU Commission’s Notice on Access to Justice in Environmental Matters’ 
(2017) 14 Journal for European Environmental and Planning Law 373.  
641 When the EU approved the Aarhus Convention, it adopted regulation 1367/2006 on the 
application of the Convention to Community institutions and bodies the objective of which is 
to contribute to the implementation of the obligations arising under the Convention. The 
regulation sets out to “grant access to justice in environmental matters at Community level” 
under the conditions laid down by it: Article 1, para. 1, sentence (d), Regulation (EC) No 
1367/2006 of the European Parliament and of the Council of 6 September 2006 on the 
application of the provisions of the Aarhus Convention on Access to Information, Public 
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However, with respect to the question of legal standing to bring direct 
actions before the Court of Justice, the regulation and the case law of 
the Court of Justice led the ACCC to conclude in 2017, that the EU 
does not comply with Article 9 of the Convention.642 This has accentu-
ated and revived the discussion on the limits imposed by EU law with 
respect to the possibilities of making use of public interest litigation in 
the field of environmental law. To address the findings of the ACCC, 
the Council requested the European Commission in 2018 to carry out 
a study and eventually come up with a proposal for an amendment of 
the Aarhus Regulation.643 The work of the European Commission in 
this regard will go on until 2020. In light of this, it is safe to say that, 
to this day, measures have still not been taken that have been capable 
of quelling the criticism put forth by Advocate General Jacobs in Jégo 
Quéré, and many more after him.644 

The strict standing regime applicable to direct actions helps explain 
why decentralised enforcement is fundamental in the EU legal order. 
The Court of Justice has repeatedly argued that actions brought before 
national courts provide an effective alternative to the limited possibil-
ity of bringing direct actions.645 The possibility of bringing claims 
coming within the scope of EU law before national courts, which have 
the power (and sometimes are required) to make a reference for a pre-
liminary ruling, has been held by the Court of Justice to constitute 
“the very essence of the Community system of judicial protection”.646 

                                                                                                                             
Participation in Decision-making and Access to Justice in Environmental Matters to 
Community institutions and bodies. 
642 Findings and recommendations with regard to communication ACCC/C/2008/32 
(European Union) (Part I) (2011); Findings and recommendations with regard to 
communication ACCC/C/2008/32 (European Union) (Part II) (2017). For a detailed 
assessment of the argumentation of the communicant, the EU, and the ACCC in the 
compliance procedure, see van Wolferen (n 324) 214–225.  
643 By Council Decision (EU) 2018/881 of 18 June 2018, the Council has requested the 
European Commission to submit a study on the Union’s options for addressing the findings of 
the ACCC with regard to communication ACCC/C/2008/32 (European Union) (Part II) 
(2017) by September 2019 and, if appropriate, in view of the outcomes of the study, a 
proposal for a Regulation of the European Parliament and of the Council amending 
Regulation (EC) No 1367/2006 by September 2020. 
644 See e.g., Koen Lenaerts and Tim Corthaut, ‘Judicial Review as a Contribution to the 
Development of European Constitutionalism’ (2003) 22 Yearbook of European Law 1, 16–
17; Nicola Notaro and Mario Pagano, ‘The Interplay of International and EU Environmental 
Law’ in Inge Govaere and Sacha Garben (eds), The Interface Between EU and International 
Law – Contemporary Reflections (Hart 2019) 174–178.  
645 See e.g., C-321/95 P Greenpeace (1998), para. 33; C-50/00 UPA (2002), paras. 40–41; and 
more recently, C-583/11 Inuit (2013), paras. 89–105. 
646 C-301/99 P Area Cova (2001), para. 46. 



 142

Whether this holds in practice and the preliminary ruling can indeed 
provide an effective means of ensuring judicial protection has, how-
ever, also been subject to thorough argumentation.647  

The implementation of Article 9 of the Aarhus Convention into EU 
law, through legislation and case law, may to some extent be a re-
sponse to the critique put forward against the case law on individual 
concern.648 In any event, the Court of Justice has itself responded to 
the criticism by referring to the role played by national courts in the 
complete system of legal remedies and procedures designed to ensure 
judicial review of the legality of EU acts. Rather than seeing the strict 
standing criterion as problematic from the point of view of the rule of 
law, the Court of Justice treated it as “a choice in favour of a system 
of legal protection based on co-operation with national courts”.649 In 
the same vein, legal scholars have argued that access to national courts 
must be more widely rendered precisely because legal standing to 
bring direct actions before the Court of Justice is so limited.650 

4.2.2 The Preliminary Reference: A Channel between the 
Individual Claimant before the National Court and the Court of 
Justice  

Numerous scholars have observed how the individual becomes what 
has been described as, a “legal vigilante”651 of the rule of law, an 

                               
647 Recently, that question formed an essential part of the case before the ACCC concerning 
the compatibility of the EU standing regime with Article 9 of the Aarhus Convention. In these 
proceedings the European Commission stressed the vital role of Member State courts in the 
implementation of the Union of Article 9. See ACCC/C/2008/32 (European Union), “Letter 
from the Party concerned with response to letter from the secretariat to the Party concerned on 
24.12.2008”, paras. 52–54, and “Comments on the Committee’s draft findings” from the Party 
concerned 18.10.2016, para. 24, where the European Commission argued that 
“Implementation of the Convention’s Article 9(3) by way of interaction between national 
courts and EU courts should … not be seen as ‘less justice’, but be acknowledged as a unique, 
complete system of judicial protection within the EU context”. 
648 See the further discussion in Section 8.5. 
649 Jürgen Bast, ‘Legal Instruments and Judicial Protection’ in Armin von Bogdandy and 
Jürgen Bast (eds), Principles of European Constitutional Law (2nd edn, Hart / CH Beck / 
Nomos 2011) 352.  
650 Tridimas (n 314) 454. 
651 Trevor C Hartley, ‘Direct Effect and National Remedies’ in Trevor C Hartley (ed), The 
Foundations of European Union Law (Oxford University Press 2009). 
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“agent of EU law”652 or an “implementing authority”653 in the Member 
States. By bringing EU law based claims before national courts, 
pushing the latter to make preliminary references to the Court of Jus-
tice, the claimant provokes a control of Member State compliance and 
strengthens centralised interpretation of EU law.654 The preliminary 
ruling, in interaction with the direct effect and primacy of EU law, has 
been a central enabling condition for allowing individual claimants to 
take on this role within the EU judicial structure.655 Furthermore, as 
seen in the previous section, the Court of Justice has envisaged that 
actions before national courts are to play a fundamental role in ensur-
ing effective judicial protection in the EU legal order. However, to 
function as such, the preliminary reference procedure has undergone 
important modifications since it was first included in the Treaty of 
Paris, establishing the ECSC. 

Member States could make references for preliminary rulings to the 
ECSC Court regarding the validity of ECSC acts.656 As such, the pre-
liminary reference had the sole purpose of clarifying the division of 
work between national courts and the new ECSC Court.657 This was in 
line with the primary function envisaged for the ECSC Court, which 
was to check that the supranational institutions did not exceed their 
authority.658  

In the course of the Treaties of Rome negotiations, the scope of the 
preliminary reference was expanded. Under the new Article 177 
TEEC (today Article 267 TFEU) the Court of Justice could review the 

                               
652 R Daniel Kelemen, Eurolegalism. The Transformation of Law and Regulation in the 
European Union (Harvard University Press 2011) 146. 
653 Opinion of Advocate General Cruz Villalón in C-72/12 Altrip (2013), para. 98. 
654 In the words of Alec Stone Sweet, “Litigants are understood to be fuelling the machine 
operated by judges”. Alec Stone Sweet, The Judicial Construction of Europe (Oxford 
University Press 2004) 21. 
655 Joseph Weiler, among others, have stressed that it is as a result of the combination of the 
three elements—the preliminary reference, direct effect, and primacy—that each of them gain 
systemic and conceptual impacts. See Joseph Weiler, ‘Van Gend en Loos: The individual as 
subject and object and the dilemma of European legitimacy’ (2014) 12 International Journal 
of Constitutional Law 94, 95–98. Torbjörn Andersson usefully described the need for a direct 
channel between the Court of Justice and all courts of the Member States to realise the 
overarching integration goal of the EU, and that this channel allows individuals to contribute 
to the uniform application of EU law in the Union. Andersson (n 343) 276. 
656 Article 41, Treaty of Paris. 
657 Morten Rasmussen, ‘The Origins of a Legal Revolution—the Early History of the 
European Court of Justice’ (2008) 14 Journal of European Integration History 77, 84. 
658 Alter (n 622) 5. 
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validity of Community acts and, in addition, give binding rulings on 
the interpretation of Community law. This allowed the Court of Jus-
tice to take on a harmonising function that went beyond the one envi-
sioned for the ECSC Court under the Treaty of Paris. However, the 
application of national law was explicitly kept outside the scope of 
Article 177, which did not authorise the Court of Justice to control the 
compatibility of national law with Community law.659 

In Van Gend & Loos, the question arose whether the Court of Jus-
tice had jurisdiction to give a ruling on whether Dutch law was com-
patible with the Treaty.660 The Belgian, German and Dutch govern-
ments all submitted that the reference for a preliminary ruling made 
by the Dutch tribunal was inadmissible on the ground that only the 
European Commission and other Member States were entitled to bring 
infringement proceedings: Questions regarding the compatibility of 
national constitutional law with Community law could not be ad-
dressed by a national court in a preliminary reference. The question 
referred to the Court of Justice concerned the “application” and not the 
“interpretation” of the Treaty, the argument of the Member State 
governments went.661 With respect to the issue of jurisdiction to inter-
pret the question referred, the Court of Justice however opted for a 
different interpretation than the one proposed by the Member State 
governments, thus opening the use of the preliminary reference as a 
means of controlling Member State compliance.662  

Joseph Weiler has noted that the very decision by the Dutch court 
to make a preliminary ruling in the case opened a conceptual and 
political door to the Court of Justice, almost as if it was invited to pro-
claim the existence of direct effect of Community law.663 Arguably, by 
                               
659 Rasmussen (n 657) 88–89; Alter (n 622) 10. 
660 C-26/62 van Gend & Loos (1963). 
661 The Advocate General recognised that the question referred, did not exclusively refer to a 
problem of interpreting the Treaty: On the other hand, it also did not exclusively refer to a 
problem of national constitutional law. Therefore, the Advocate General argued, that if the 
examination by the Court of Justice is limited in order not to reach a conclusion on the 
question how national constitutional law incorporates the effects of the Treaty into the 
national legal system, the Court of Justice had jurisdiction. Opinion of Advocate General 
Roemer in C-26/62 van Gend & Loos (1962). 
662 Among the many comments on the importance of this step taken by the Court, see Eric 
Stein, ‘Lawyers, Judges, and the Making of a Transnational Constitution’ (1981) 75 American 
Journal of International Law 1, 4–6. 
663 Weiler, ‘Van Gend En Loos: The Individual as Subject and Object and the Dilemma of 
European Legitimacy’ (n 655) 95. Anthony Arnull has suggested rather, that the concepts of 
direct effect and primacy were implicit in the system created by the Treaties at the outset. See, 
Arnull, The European Union and its Court of Justice (n 303) 169. 
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referring a question concerning the compatibility of national law with 
Community law to the Court of Justice, the Dutch court also clearly 
pointed to the potential inherent in Article 177 TEEC. By declaring 
itself competent to decide on the compatibility of national law with 
the Treaties, and defining the effects that the latter was to have in the 
Member States, the Court of Justice would indeed define the relation-
ship between Community law and national law—what otherwise 
would be the prerogative of the Member States in accordance with 
their respective constitutions.664 

In its further case law, the Court of Justice has taken a number of 
steps to encourage national courts to make preliminary references. It 
laid down a broad definition of “a court or tribunal of a Member 
State”,665 and made it incumbent upon national courts to raise of their 
own motion, points of EU law, where under national law they must or 
may do so in relation to national law.666 It also interpreted the term 
“act of an institution” broadly and, in practice, ruled on the validity of 
national law.667 Furthermore, it very narrowly defined the exceptions 
to when a reference must be made by courts, within the scope of 
Article 267, paragraph 3.668 When a court of last instance required to 
make a preliminary reference fails to do so, it amounts to an infringe-
ment of EU law that can be sanctioned.669 

Thus, while it was by no means clear at the outset, the preliminary 
reference is now a necessary enabling condition for decentralised pri-
vate enforcement in the Union. Legal scholars saw the preliminary 
ruling procedure as means of ensuring primary and uniform applica-
tion of the law, and of controlling the compliance of Member States.670 

However, to allow the preliminary reference to effectively function 
that way, individuals must be granted access to national courts and 
entitled to invoke provisions of EU law. In other words, procedural 
rules governing access to national courts and the effect of provisions 
                               
664 See Section 3.6. See also, Stein (n 662) 7. 
665 For a presentation and discussion of the case law of the Court of Justice in this regard, see 
Opinion of Advocate General Sharpston in C-363/11 Elegktiko Synedrio (2012), paras. 5–48. 
666 C-2/06 Kempter (2008), para. 45. 
667 Thomas de la Mare and Catherine Donnelly, ‘Preliminary Rulings and EU Legal 
Integration: Evolution and Stasis’ in Paul Craig and Gráinne de Búrca (eds), The Evolution of 
EU Law (2nd edn, Oxford University Press 2011) 367–368. 
668 The Court of Justice has declined to relax the requirements defined in C-283/81 CILFIT 
(1982), paras. 13–20.  
669 See, C-416/17 Commission v. France (2018), para. 107. 
670 Bast (n 649) 353. 
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of EU law in the Member States, sets a frame to the smooth function-
ing of the preliminary reference. These two issues have been 
addressed in EU law: First through the elaboration of the principles 
limiting the procedural autonomy of Member States, and second 
through the Doctrines of Direct Effect and Primacy.671 How the latter 
doctrines and principles have affected the possibility of individual 
applicants to bring EU law based claims before national courts will be 
discussed in the following. First, however, we shall briefly look at the 
relationship between centralised public enforcement and decentralised 
private enforcement in the EU from the perspective of the possibilities 
for the European Commission to act as “guardian of the Treaties”. 

4.2.3 A Continued Search for Complementing Means of 
Enforcement 

The most important means for public enforcement in EU law is the 
possibility of the European Commission and of Member States to in-
stitute infringement proceedings, under Articles 258–259 TFEU.672 
This was the primary means of enforcement envisioned by the Treaty 
of Rome.673 Compared to the enforcement authority of the High 
Authority under the ECSC, which itself made binding decisions on 
compliance, the European Commission powers are more limited. At 
the same time, the current action for infringement allows more flexi-
bility. For instance, whereas the High Authority was under an obliga-
tion to pursue Member State infringements, the European Commission 
enjoys wide discretion in this regard.674  

                               
671 The interdependence of the preliminary ruling and the Doctrines of Direct Effect and 
Primacy as well as the importance of national procedural law to the realisation in practice of 
the legality review, and thus of the decentralised system of judicial review under Article 267 
TFEU, have been described in detail by Weiler, ‘Van Gend En Loos: The Individual as 
Subject and Object and the Dilemma of European Legitimacy’ (n 655) 95–96; de la Mare and 
Donnelly (n 667) 366. See also, Börzel and Heidbreder (n 311) 247. 
672 The provisions permitting the European Commission and Member States to bring such 
proceedings for breaches of EU law have been in place and remained unchanged since the 
Treaty of Rome. See Articles 169 and 170, TEEC, Rome, 25 March 1957. Infringement 
proceedings brought by the European Commission by far outnumber those brought by 
Member States. See e.g., Folkert Wilman, Private Enforcement of EU Law before National 
Courts. The EU Legislative Framework (Edward Elgar 2015) 6. 
673 Michael Dougan, National Remedies Before the Court of Justice (Hart 2004) 1. 
674 The action for infringement of EU law is introduced in Section 2.4.2. For a brief overview 
of the development of the action for infringement in the ECSC, the (E)EC and the EU, see 
Stine Andersen, The Enforcement of EU Law (Oxford University Press 2012) 15–17.  
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However, it was recognised early that centralised public enforce-
ment entailed weaknesses.675 In the words of the former judge Robert 
Lecourt of the Court of Justice, “The Court could not but be struck by 
the extreme vulnerability of the Community’s legal order if it could 
only rely on sanctioning through the censure of a long and insufficient 
infringement procedure”.676 In the context of environmental law, the 
European Commission itself recognised the weaknesses of the in-
fringement proceedings as means for implementation in 1996: These 
proceedings were held to be “lengthy and formal” and because they 
“operate on decisions and actions after they have been taken … they 
are not always the best way to prevent degradation or damage to the 
environment from taking place”.677  

The action for infringement has been supplemented in a number of 
ways, which are illustrative of a continued search for improving the 
implementation of EU law in the Member States. While measures 
taken by the European Commission in this regard are manifold, only 
some of them can be mentioned here.  

For a long time, the European Commission has made use of less 
formal methods to promote effective enforcement of EU law, such as 
guidelines setting out the Commission’s interpretation of a particular 
Treaty Article, a piece of secondary legislation or area of law, or net-
works where implementation is discussed with representatives of the 
Member States.678 Additional informal compliance tools have also 
emerged in the past decade.679 Different methods target different as-
pects of enforcement: Transposition, implementation, and application. 

                               
675 See e.g., Paul P Craig, ‘Once upon a Time in the West: Direct Effect and the 
Federalization of EEC Law’ (1992) 12 Oxford Journal of Legal Studies 453, 454–458. 
676 Cited by Alter (n 622) 15 (translated by Karen Alter). 
677 Communication from the European Commission, Implementing Community Environmental 
Law (1996), para. 12. 
678 Melanie Smith, ‘The visible, the invisible and the impenetrable: Innovations or rebranding 
in centralized enforcement of EU law?’ in Sara Drake and Melanie Smith (eds), New 
Directions in the Effective Enforcement of EU Law and Policy (Edward Elgar 2016) 72. 
Research in the field of international relations provides theories on state compliance with 
international law and strategies to bring states into compliance. Research also indicates that 
the European Commission uses a number of those strategies. See Tanja A Börzel, ‘Guarding 
the Treaty: The Compliance Strategies of the European Commission’ in Tanja A Börzel and 
Rachel A Cichowski (eds), The State of the European Union 6: Law, Politics, and Society 
(Oxford University Press 2003) 202–210.  
679 Improved application and enforcement of the (then) around 9000 legislative measures 
included in the body of EU legislation was the overall objective of Commission 
Communication: A Europe of Results (2007). 
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Other techniques are used strategically to steer implementation.680 The 
informal steps taken by the European Commission to promote compli-
ance and enforcement include “fitness checks” and “correlation 
tables”, whereby the European Commission requires Member States 
to provide it with the data needed to assess implementation.681 With 
the goal of ensuring complete and timely implementation and correct 
application of directives, transposition implementation plans (so-
called TIPS) are adopted.682 These plans may include transposition 
checklists, guidelines and peer reviewable transposition scoreboards. 
These measures are meant to proactively assist Member States in 
taking steps towards implementation during the transposition period. 
Furthermore, external experts and professional networks are engaged 
by the European Commission to develop transposition implementation 
plans. 683 In the context of environmental law, the European Commis-
sion also supports the EU Forum of Judges for the Environment, a 
network set up in 2004 to exchange views on implementation and 
train judges in EU environmental law. Conferences, seminars, and 
trainings have been organised for national judges in view of 
reinforcing the co-operation and raise awareness of EU environmental 
law amongst national judges, in view of furthering implementation.684 
Similar networks exist for EU environmental inspectors, prosecutors 
and other stakeholders.685  

However, despite these and many other informal initiatives for im-
proved compliance and enforcement, it is generally recognised that 
there is an implementation and enforcement deficit in EU environ-
mental law and that the efforts made by the European Commission do 
not go all the way to solving them.686 Research has shown that while 
the European Commission is able to obtain precise information on 
how a Member State transposes directives, it is more difficult for it to 

                               
680 Smith (n 678) 71. 
681 These checks respond to commitments set out in the 2015 Agenda “Better regulation for 
better results”. See, Commission Communication: Better results through better application 
(2017), para. 2; Commission Staff Working Document, Fitness Check of Reporting and 
Monitoring of EU Environment Policy (2017), para. 4.  
682 Smith (n 678) 72–73.  
683 See ec.europa.eu/environment/legal/law/compliance.htm, accessed 31 July 2019. 
684 See ec.europa.eu/environment/legal/law/judges.htm, accessed 31 July 2019. 
685 See ec.europa.eu/environment/legal/law/compliance.htm, accessed 31 July 2019. 
686 Demmke (n 5) 2; Katarina Hovden, ‘The Best Is Not Good Enough: Ecological (Il)literacy 
and the Rights of Nature in Europe’ (2018) 15 Journal for European Environmental and 
Planning Law 281, 294–295. 
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monitor the application in practice of EU legislation.687 It has been 
argued that in general, the European Commission administrative en-
forcement capacity does not match the policy making ambitions of the 
EU.688  

As early as 1996, the European Commission saw better access to 
justice for individuals and environmental NGOs as a means for im-
proving practical application and enforcement of EC environmental 
law.689 According to the European Commission, one reason for 
channelling litigation to the national level was that, “there is no possi-
bility that the resources in time and personnel which are available to 
the European Commission … will ever be sufficient for, not even a 
majority, of environmental cases arising in all Member States to be 
dealt with by direct actions brought by the European Commission in 
the Court of Justice”.690 Furthermore, the European Commission ar-
gued, the frequent lack of private interest in enforcing environmental 
law makes wider public participation and access to justice for individ-
uals and environmental organisations especially important in the envi-
ronmental law context.691 At the same time, however, similar state-
ments on the complementarity of private and public enforcement have 
been made in other areas of EU law.692 More recently, the European 
Commission has stressed the responsibility of the Member States, and 
underlines the value of “the combined effort of all involved, at the 
level of the Union and the Member States … for the benefit of all”.693 
A different perspective is that, although indeed national administrative 

                               
687 Eliantonio, ‘The Role of NGOs in Environmental Implementation Conflicts: “Stuck in the 
Middle” between Infringement Proceedings and Preliminary Rulings?’ (n 41). 
688 R Daniel Kelemen, ‘The Impact of the Court of Justice on the European Law Enforcement 
Architecture’ in Hans-W Micklitz and Andrea Wechsler (eds), The Transformation of 
Enforcement. European Economic Law in a Global Perspective (Hart 2016) 170.  
689 Communication from the European Commission, Implementing Community Environmental 
Law (1996), para. 40. This was reiterated in Council Resolution of 7 October 1997 on the 
drafting, implementation and enforcement of Community Environmental Law, para. 26. See 
further, Kelemen (n 652) 24, 27.  
690 Communication from the European Commission, Implementing Community Environmental 
Law (1996), para. 41. 
691 Communication from the European Commission, Implementing Community Environmental 
Law (1996), para. 38. 
692 In the example of competition law, see Green Paper – Damages actions for breach of the 
EC antitrust rules (2005), Section 1.1. Kelemen sees additional indications that the EU 
enforcement architecture is in the process of further decentralisation. Kelemen (n 688) 170–
171. 
693 Commission Communication, Better results through better application (2017), para. 5. 
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authorities play an important role in EU law enforcement, they may 
“not always act as reliable agents of the Union”.694 Also, just like na-
tional courts can make preliminary references to engage in a dialogue 
with the Court of Justice, which potentially leads to further legal inte-
gration in the Union695, the contrary can also be true. It is well known 
that several highest courts use the preliminary reference procedure 
only in exceptional cases.696  

While the European Commission proposal for a directive on access 
to justice was rejected by the Member States,697 the European 
Commission’s most recent effort to improve the implementation of 
EU environmental law through private enforcement is the 2017 Notice 
on Access to Justice in Environmental Matters.698 

4.3 Decentralised Enforcement: A Growing Emphasis 
on the Individual’s Capacity to Enforce 

The previous section illustrated how the structures provided by the 
Treaties and their interpretation and subsequent use, constituted 
enabling conditions for the emergence of an enforcement model and 
judicial structure, in which individuals should be able to enforce EU 
law and obtain judicial protection before national courts. It also 
demonstrated that the EU enforcement deficit has long been, and still 
is, a central concern to the European Commission.  

This section will describe how the elaboration by the Court of Jus-
tice of the Doctrines of Direct Effect and Primacy have contributed to 

                               
694 Kelemen (n 688) 170–171. This basic description might suggest that there is a clear 
division of implementation mechanisms at the EU and national levels. This is not the case. On 
the contrary, EU administrative law is increasingly characterised by cooperation and 
interaction between administrative bodies in the Member States on the one hand, and between 
EU and national levels on the other. See, Jürgen Schwarze, European Administrative Law 
(2nd edn, Sweet & Maxwell 2006) cxii–cxiii. 
695 Such as in the example of the Dutch reference in Van Gend & Loos, referred to above, 
Section 4.2.2. 
696 See, e.g., Maartje de Visser and Monica Claes, ‘Courts United? On European Judicial 
Networks’ in Antoine Vauchez and Bruno de Witte (eds), Lawyering Europe. European Law 
as Transnational Social Field (Hart 2013) 85. 
697 COM (2003) 624 final, withdrawn by the European Commission in 2014, see, Withdrawal 
of Obsolete Commission proposals, OJ C 153, 21.5.2014, p. 3–7. 
698 Commission Notice on Access to Justice in Environmental Matters (2017). The role of the 
European Commission in the more recent development of EU law on access to justice in 
environmental matters is addressed in Section 7.3.  
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giving the claimant before national court its special functions in the 
EU judicial structure. It will also set out the major developments in 
the evolving case law, whereby, the Court of Justice has sought to 
give effect to substantive EU law by setting out requirements with 
respect to national procedural law.699 It is submitted that EU proce-
dural law, stepwise, has strengthened the possibilities of individual 
litigants to play a role in ensuring Member State compliance, and ob-
taining protection of rights conferred by EU law by bringing claims 
before national courts. At the same time, that development has, argua-
bly, only in part led to a realisation in practice of a system of decen-
tralised enforcement and judicial protection, as envisioned by the 
Court in its case law.700 While some specific procedural issues have 
been dealt with in some detail by the Court of Justice, others—such as 
legal standing before national courts—have only to a limited degree 
been brought before the Court.701 

4.3.1 Direct Effect and Primacy 

As noted above, in Van Gend & Loos the Court of Justice first 
developed its Doctrine of Direct Effect of EU law: Provisions of 
Community law which are clear, precise and unconditional should be 
possible to rely on directly before national courts.702 In this judgment, 
the Treaty provisions held to have direct effect, were also said to con-
fer rights on individuals, which hence should be enforceable before 
national courts. Through the Direct Effect Doctrine, individuals were 
being involved in their own capacity. Rather than passively having to 
await the actions of Member States, they themselves could take action 
to ensure proper implementation of EU law.703 Despite this being the 
                               
699 For a more extensive account, see e.g., Dougan, National Remedies Before the Court of 
Justice (n 673). See also, Eva Storskrubb, Civil Procedure and EU Law: A Policy Area 
Uncovered (Oxford University Press 2008) 13–18. 
700 Storskrubb (n 699) 17. 
701 Dougan, National Remedies Before the Court of Justice (n 673) 32–33; Lenaerts, Maselis 
and Gutman (n 301) 119. As will be considered in Chapter 8, the Aarhus Convention has 
brought the question of legal standing to light and enabled the Court of Justice to give a 
number of detailed rulings with respect to access to courts in the environmental sector. 
702 C-26/62 van Gend & Loos (1963). 
703 Craig (n 675). The constitutional implications of the Doctrine of Direct Effect has been 
subject to extensive scholarly discussion. See e.g., Koen Lenaerts, ‘Constitutionalism and the 
many faces of federalism’ (1990) 38 American Journal of Comparative Law 205; Joseph 
Weiler, ‘The Community system: the dual character of supranationalism’ (1981) 1 Yearbook 
of European Law 268; Joseph Weiler, ‘The transformation of Europe’ (1991) 100 Yale Law 
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very first court decision on the direct effect of EU law, the Court of 
Justice already pointed out that the question of being able to rely on 
rights derived from EC law before national courts is not only a matter 
of protecting the individual right holders, but also a question of en-
suring effective supervision of the implementation and respect of EC 
law in national legal orders: 

“The vigilance of individuals concerned to protect their rights amounts to an 
effective supervision in addition to the supervision entrusted by Articles 169 
and 170 to the diligence of the Commission and of the Member States.”704 

Protection of rights and control of Member States to ensure uniform 
and effective application of EU law were thus, already in Van Gend & 
Loos, intertwined functions of direct effect. Action taken by the indi-
vidual litigant in national courts was made a building block in the 
emerging enforcement model and judicial structure of the Commu-
nity.705 The preliminary reference procedure would complement the 
action for infringement, and individuals would assist the European 
Commission in striving towards uniform and effective application of 
Community law.706 

In the years following Van Gend & Loos, the Direct Effect 
Doctrine was expanded by the Court of Justice.707 Not only primary 
law and regulations but also, directives and decisions were held capa-
ble of having direct effect.708 Not only negative but also positive 
obligations under Community law could have direct effect. In certain 
situations, direct effect could also be invoked by the individual against 
actions of other individuals.709 

The interconnectedness of the Direct Effect Doctrine and the pre-
liminary reference was clear in the reasoning of the Court, both in Van 
Gend & Loos and subsequent case law. In Franz Grad, for instance, 

                                                                                                                             
Journal 2403; Alexander Stone Sweet, ‘Constitutional dialogues in the European Community’ 
[1995] EUI Working Paper No. 95/38. 
704 C-26/62 van Gend & Loos (1963). 
705 See e.g., Tridimas (n 314) 419; Xavier Groussot, ‘Creation, Development and Impact of 
the General Principles of Community Law: Towards a jus commune europaeum?’ (Lund 
University 2005) 340. 
706 Dougan, National Remedies Before the Court of Justice (n 673) 76. 
707 For overviews of this early case law on direct effect, see e.g., Craig (n 675); Stein (n 662). 
708 With respect to directives, see e.g., C-41/74 van Duyn (1974), para. 12, and decisions, C-
9/70 Franz Grad (1970), paras. 1 and 10. 
709 See e.g., C-36/74 Walrave (1974); C-43/75 Defrenne (1976); C-194/94 CIA Security 
(1996). 
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the direct effect of decisions and directives was even considered to 
stem from the scope of Article 177 TEEC, which did not contain any 
distinction with regard to the form of Community acts which could be 
subject to a preliminary reference.710 This indicates that the Court of 
Justice saw the preliminary reference and direct effect as part of a 
whole. Unless all types of Community acts could be invoked directly 
by individual litigants before national courts, the impact of the pre-
liminary ruling—as a means for rights protection and control of Mem-
ber State enforcement—would be much more limited.  

Particularly with regard to directives, it has been argued that direct 
effect fulfils both an enforcement function and a monitoring function. 
This is because directives give Member States discretion as to how to 
fulfil the obligations contained in them. Enabling individuals to in-
voke directly effective provisions, possibly pushing the national court 
to make a reference for a preliminary ruling, allows the Court of Jus-
tice to control the enforcement of the directive in the Member State.711 

In Costa, the Court of Justice held that Community Law cannot be 
overridden by “domestic legal provisions, however framed”.712 The 
primacy of EU law is often considered a corollary of direct effect.713 
Others, who find that direct effect comes into play only to the extent 
that EU law confers rights on individuals, see primacy as broader than 
direct effect.714 Independently of whether provisions of EU law are 
invoked in order for an inconsistent national provision to be set aside 
or to make the national judge interpret the national norm consistently 
with the invoked EU law715, the claimant triggers a review in light of 
EU law. As addressed above, the development of the preliminary rul-
                               
710 C-9/70 Franz Grad (1970), para. 6. 
711 For Paul P. Craig, “The ability [of the Court of Justice] to check the means/ends 
relationship, and the opportunity to interpret the ends themselves, bolster the normative 
supranationalism.” Craig (n 675) 473. 
712 C-6/64 Costa (1964); C-106/77 Simmenthal (1978). 
713 See e.g., Arnull, The European Union and its Court of Justice (n 303) 179. 
714 Koen Lenaerts and Tim Korthaut, ‘Of birds and hedges: the role of primacy in invoking 
norms of EU law’ (2006) 31 European Law Review 287, 289. In the view of Lenaerts and 
Korthaut, direct effect comes into play only to the extent that it is not possible to interpret 
national consistently with EU law, and the individual therefore relies on EU law in order to 
enforce rights that were conferred by EU law and which would not otherwise have existed in 
the national legal order. See similarly, Sadeleer (n 408) 106.  
715 While the distinction between direct effect and primacy has been discussed at length in EU 
legal scholarship, it need not be addressed further here. See, in addition to the articles 
referenced above, Michael Dougan, ‘When Worlds Collide! Competing Visions of the 
Relationship between Direct Effect and Supremacy’ (2007) 44 Common Market Law Review 
931. 
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ing, direct effect and primacy, indeed all pointed towards the strength-
ening of the individuals’ capacity to function as enforcer of EU law in 
the Member State through reliance on judicial processes.  

4.3.2 Rights conferred by EU law: Not a Pre-condition for 
Invoking Directly Effective Norms 

In the early phase of the development of the Direct Effect Doctrine, 
the Treaty provisions and secondary law held to have direct effect, 
were generally concerned with questions that were of individual inter-
est to the applicants before the national courts. With regards to provi-
sions concerned with objectives of economic nature, the applicant 
before the national court was typically a firm challenging a decision 
whereby the state imposed an allegedly discriminatory tax or other 
barrier to intra-Community trade.716 Other cases addressed social and 
economic objectives. The applicants in these cases were typically in-
dividuals confronted with national discriminatory measures affecting 
their possibilities of working or establishing and providing services in 
other Member States.717 In other words, the individuals taking ad-
vantage of the direct effect and primacy doctrines in the 1970s were 
mainly corporations and natural persons exercising individual eco-
nomic and social rights.718  

By contrast, at this early stage of the development of EU law, few 
cases concerning public rather than individual and private interests 
were brought before the Court of Justice. Also, very few cases were 
brought by NGOs, both in the environmental law context and 
beyond.719 It took time before a question concerning the interpretation 

                               
716 Among numerous examples, see for instance, C-57/65 Lütticke (1966) (discriminatory 
taxes); C-28/67 Molkerei-Zentrale (1968) (discriminatory taxes); C-13/68 Salgoil (1968) 
(barriers to trade). 
717 Numerous examples include: C-2/74 Reyners (1974) (freedom of establishment); C-43/75 
Defrenne (1976) (prohibition against discrimination); C-41/74 van Duyn (1974) (freedom of 
movement for workers); C-33/74 Binsbergen (1974) (freedom to provide services);  
718 While these rights could be characterised as collective, they connect to individual interests. 
See, Section 1.6. See also, Lindblom (n 34) 34, 42. 
719 According to Cichowski, no NGOs were involved in the cases addressing social rights 
referred to the Court of Justice via the preliminary ruling procedure during the 1970s. This 
changed during the 1980s and 1990s. Rachel A Cichowski, The European Court and Civil 
Society. Litigation, Mobilization and Governance (Cambridge University Press 2007) 174–
175. The limited litigation relating to the environment can be explained by the absence of 
Treaty provisions referring to environmental protection at this point and that the directives 
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of environmental law was subject to a preliminary ruling. When envi-
ronmental cases finally were referred to the Court of Justice in 
Kraaijeveld, Waddenzee and other cases (that will be considered 
further below), the Court held that provisions of environmental law 
are capable of having direct effect, but it did so without explicit refer-
ence to “rights conferred by Community law”.720 As noted by Chris 
Hilson, the Court of Justice could very well have taken a different 
path by holding that environmental directives do confer rights on indi-
viduals.721 It did not.722 

The early case law on direct effect appears, at least for some time, 
to have resulted in disagreements on the relationship between direct 
effect and rights conferred by EU law. Certain scholars saw the pres-
ence of an individual right as a condition for direct effect.723 Others 
argued that rights had never, as such, been made a condition for direct 
effect. Rather, the creation of an individual right should be seen as a 
consequence of direct effect.724 Yet others saw direct effect simply as 
the possibility of relying on a particular provision, sometimes framed 
as, “a right to rely” on it.725 A directly effective provision may or may 
not contain a substantive right—it depends on its content. Direct effect 
is a matter of the sufficiently clear and unconditional quality ascribed 
to the provision. As such, it is a broader concept than an individual 
right in the sense that it allows not only the holder of the right con-
ferred by a particular provision to invoke it.726 In other words, not only 
the person protected by the particular provision, but also, others may 
do so if the provision has direct effect.727 In this vein Sacha Prechal 

                                                                                                                             
with environmental content were few and recently adopted. See above, Section 3.2.4, and 
generally, Krämer, E.C. Treaty and Environmental Law (n 438). 
720 C-72/95 Kraaijeveld (1996); C-127/02 Waddenzee (2004).  
721 Hilson (n 409) 92. 
722 This point is discussed further in Sections 8.3.4 and 8.5. 
723 Sacha Prechal, Directives in EC Law (2nd edn, Oxford University Press 2005) 103; Bruno 
de Witte, ‘Direct effect, Primacy and the Nature of the Legal Order’ in Paul Craig and 
Gráinne de Búrca (eds), The Evolution of EU Law (2nd edn, Oxford University Press 2011) 
330. 
724 This was noted already by CWA Timmermans, ‘Directives: Their Effect within the 
National Legal Systems’ (1979) 16 Common Market Law Review 533, 539. It has been re-
emphasised by numerous scholars since. See e.g., Ruffert (n 156) 315; Walter van Gerven, 
‘Of Rights, Remedies and Procedures’ (2000) 37 Common Market Law Review 501, 507. 
725 C-435/97 WWF (1999), para. 68. 
726 Prechal (n 723) 105. 
727 Prechal (n 723) 100; Ruffert (n 156) 316. 
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has found that direct effect, in essence, is “the ability to rely on a pro-
vision of Community law for a variety of purposes”.728  

This adjusted perspective on direct effect as something broader 
than a possibility of invoking rights conferred by EU law was also 
confirmed in the case law of the Court of Justice. In cases such as CIA 
Security, Kraaijeveld, and Linster—cases which all concerned provi-
sions of EU law that did not have as their object to attribute benefits to 
individuals—the Court instead stressed that the effectiveness of obli-
gations imposed by EU law would be diminished if individuals were 
not entitled to rely on them.729 It appeared that direct effect now meant 
simply, that the provision in question was sufficiently clear and un-
conditional and therefore could be relied upon by individuals before 
national courts to trigger a review of the legality of Member State ad-
ministrative actions.730  

However, even where the Court of Justice held that a provision of 
EU law had direct effect and stood in a relationship of primacy to na-
tional law, the possibility of individuals to rely on it remained depend-
ent on administrative authorities and courts of the Member States, as 
well as national procedural law. The attention of the Court of Justice 
was therefore drawn to areas of national law capable of preventing 
individuals from effectively relying on EU law.731 

4.3.3 A Procedural Law Focused on Enabling Decentralised 
Enforcement 

During the emergence of direct effect and primacy, national proce-
dural law was not yet under the influence of EU law. Accordingly, this 
law, including the law on legal standing and scope of administrative 
judicial review, was diverse and shaped by historical and cultural de-

                               
728 Prechal (n 723) 106. 
729 C-194/94 CIA Security (1996); C-72/95 Kraaijeveld (1996); C-287/98 Linster (2000). 
730 C-226/07 Flughafen Köln/Bonn (2008), para. 39; de Witte (n 723) 330. As the Court of 
Justice expanded the Direct Effect Doctrine, positions taken by legal scholars with regard to 
the relationship between rights and direct effect in EU law also evolved. See Jan Darpö, 
‘Pulling the Trigger: ENGO Standing Rights and the Enforcement of Environmental 
Obligations in EU Law’ in Sanja Bogojević and Rosemary Rayfuse (eds), Environmental 
Rights in Europe and Beyond (Hart 2018) 270. 
731 Michael Dougan, ‘The Vicissitudes of Life at the Coalface: Remedies and Procedures for 
Enforcing Union Law before National Courts’ in Paul Craig and Gráinne de Búrca (eds), The 
Evolution of EU Law (2nd edn, Oxford University Press 2011) 410; Dougan, National 
Remedies Before the Court of Justice (n 673) 97. 
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velopments in the various Member States. It had been developed with 
different objectives than to fit within the new legal order. And poten-
tially, as a result, national procedural law could itself endanger the 
effectiveness of substantive EU law.732 Substantive EU law needed a 
procedural back up.733 The Court of Justice addressed this need in its 
case law.  

4.3.3.1 Constraints on National Procedural Law: The Steps taken by the 
Court of Justice 

The original Treaties contained no legal basis for the adoption of 
common procedural legislation. The matter had not even been dis-
cussed during the negotiations leading up to the Treaty of Rome.734 In 
response to a situation where the effectiveness of a directly effective 
provision of Community was impaired by national procedural law, the 
Court of Justice elaborated what was later referred to as the procedural 
autonomy formula: 

“In the absence of Community rules on the subject, it is for the domestic le-
gal system of each Member State to designate the courts having jurisdiction 
and to determine the procedural conditions governing actions at law intended 
to ensure the protection of the rights which citizens have from the direct 
effect of Community law, it being understood that such conditions cannot be 
less favourable than those relating to similar actions of a domestic nature.”735 

The procedural autonomy of Member States was the combination of 
the absence of EU legislation and the Rewe/Comet principles of effec-
tiveness and equivalence.736 Several scholars of EU law have noted 
how, in its early phase, the Court of Justice exercised restraint with 
regard to imposing additional limits to national procedural autonomy. 
With time, the standard of scrutiny of the Court of Justice in assessing 
whether national law is compatible with the Rewe/Comet principles 

                               
732 Andersson (n 343) 80. 
733 Storskrubb (n 699) 14, 26. 
734 Dougan, ‘The Vicissitudes of Life at the Coalface: Remedies and Procedures for Enforcing 
Union Law before National Courts’ (n 731) 410. 
735 C-33/76 Rewe (1976), para. 5; C-45/76 Comet (1976), para. 13. Although it had long been 
used in academic writing, the term “procedural autonomy” was not used in the reasoning of 
the Court of Justice until the early 2000’s. See Bobek (n 342) 323.  
736 See Section 2.4.3. The literature on the Rewe/Comet principles is ample. A good overview 
is provided by Tridimas (n 314) 423–427. 
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has become higher.737 In this early phase however, the Court expressed 
its regret that legislation was not adopted which could prevent the lack 
of uniformity resulting from the divergent procedural laws of the 
Member States, but also stressed that it was not for the Court to issue 
provisions of procedural law which only the Community legislature 
could adopt.738  

Although such secondary Community procedural law arguably 
could have been adopted, it was not done so at this point.739 For 
Anthony Arnull, this was the reason why the Court of Justice 
subsequently adjusted its initially modest approach towards the proce-
dural law of the Member States and became more interventionist.740 
One of the first examples of this shift towards a more interventionist 
approach was the elaboration by the Court of the general principle on 
effective judicial protection in the 1986 Johnston case. Whereas the 
Rewe principle of effectiveness is formulated negatively, the applica-
tion of the principle of effective judicial protection entailed positive 
obligations for Member States.741 The Court of Justice saw the require-
ment in Article 6 of Directive 76/207 on equal treatment between men 
and women, to take the necessary measures to permit individuals to 
“pursue their claim by judicial process”, as common to the constitu-
tional traditions of the Member States, and found that it was laid down 

                               
737 For examples of how the application of the same formula has evolved over time showing 
an overall harmonising tendency, see Bobek (n 342) 312–318. See further, Arnull, The 
European Union and its Court of Justice (n 303) 268–278; Tridimas (n 314) 420–422; 
Dougan, National Remedies Before the Court of Justice (n 673) 227–229. Arnull, Tridimas 
and Doughan have all divided the case law of the Court of Justice, with respect to procedural 
autonomy and remedies, into three phases, in which the first phase is followed by a more 
assertive approach on behalf of the Court of Justice. 
738 C-130/79 Express Dairy Foods (1980), para. 12. See Andersson (n 343) 80. 
739 Arnull, The European Union and its Court of Justice (n 303) 276. In Rewe, the Court noted 
that the competence to legislate in matters concerning the common market (now Articles 114–
116 TFEU), and the flexibility clause (now Article 352 TFEU), could be used to adopt 
procedural legislation, but that in the absence of such legislation conditions laid down in 
national law apply. C-33/76 Rewe (1976), para. 5. 
740 Arnull, The European Union and its Court of Justice (n 303) 278. Arnull, Tridimas and 
Doughan all found that the initial phase, characterised by judicial restraint, was followed by a 
more assertive period which included e.g., C-35/76, Simmenthal I (1976), C-312/93 
Peterbroeck (1995). A similar analysis was made in 1997 by Torbjörn Andersson. See Arnull, 
The European Union and its Court of Justice (n 303) 278–300; Tridimas (n 314) 420–422; 
Dougan, National Remedies Before the Court of Justice (n 673) 229–232; Andersson (n 343) 
81–83. 
741 Sacha Prechal and Rob Widdershoven, ‘Redefining the Relationship between “Rewe-
Effectiveness” and Effective Judicial Protection’ (2011) 4 Review of European 
Administrative Law 31, 41. For examples, see below. 
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in Articles 6 and 13 of the ECHR.742 Therefore, the Court found, judi-
cial protection was a general principle under EU law.  

It has been considered that the principle of effective judicial pro-
tection is different from Rewe effectiveness, in that it more specifi-
cally targets the enforcement of rights conferred by EU law. Rewe 
effectiveness has, on the other hand, been argued to have a broader 
scope of application.743 At the same time, there is a more general con-
cept of effectiveness (effet utile) which is even broader and has been 
described as comprising both the principle of effective judicial pro-
tection and Rewe effectiveness.744 Clearly, these different aspects of 
the effectiveness of EU law have been understood and described in 
different manners.745 Koen Lenaerts and others have found that, “there 
are several expressions of the principle of effectiveness which are in-
tertwined” and that judicial protection, access to court, the full effec-
tiveness of EU in relation to upholding the principle of primacy, the 
Rewe principles of equivalence and effectiveness all constitute such 
expressions.746 

The Court of Justice applied the principle of effective judicial pro-
tection in a number of areas of EU law, as well as to a variety of 
aspects of national procedural law and, in particular, national reme-
dies.747 The Court held that individuals should be able to rely on 
directly effective provisions of directives, where their implementation 

                               
742 Article 6, Council Directive 76/207/EEC of 9 February 1976 on the implementation of the 
principle of equal treatment for men and women as regards access to employment, vocational 
training and promotion, and working conditions, now repealed. C-222/84 Johnston (1986), 
para. 18. For an assessment of the evolving case law of the European Court of Human Rights 
on access to justice, see Schwensfeier (n 626) 8–13. The founding Treaties contained no 
reference to judicial protection (or any other fundamental right). As noted by Jürgen Bast, it 
was only with some delay that the preliminary ruling was attributed any legal protection 
function. Bast (n 649) 353. 
743 Prechal and Widdershoven (n 741) 42.  
744 Jasper Krommendijk, ‘Is there light on the horizon? The distinction between “Rewe 
effectiveness” and the principle of effective judicial protection in Article 47 of the Charter 
after Orizzonte’ (2016) 53 Common Market Law Review 1395, 1404. 
745 Groussot (n 705) 335. The principle of effective judicial protection is sometimes, but not 
always, considered one aspect of the principle of effectiveness (which in this understanding 
comprises more than Rewe effectiveness). See e.g., Tridimas (n 314) 418–476. As shown by 
Prechal and Widdershoven, the case law of the Court of Justice is not clear with respect to the 
relationship between the Rewe effectiveness and the principle on effective judicial protection. 
See Prechal and Widdershoven (n 741) 45–46. 
746 Lenaerts, Maselis and Gutman (n 301) 110. For a similar view, see Andersson (n 343) 116; 
Wallerman (n 314) 93. 
747 See e.g., Tridimas (n 314) 443–456; Storskrubb (n 699) 14–15. 
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was defective,748 that interim relief must be available to an individual 
relying on EU law before national courts,749 and elaborated state 
liability for loss and damage resulting from breaches of EU law.750 In 
Heylens, the Court of Justice held that it follows from the general 
principle of effective judicial protection that a football trainer had to 
have access to a remedy of a judicial nature against any decision of a 
national authority refusing the benefit of the fundamental right to free 
access to employment.751 On the one hand, the application of the 
principle of effective judicial protection has been considered to result 
in the creation of new remedies in national law.752 On the other, the 
Court of Justice has, at times, also left room for national procedural 
divergences, for example, by stating that EU law does not require the 
creation of a free-standing action for challenging the compatibility of 
national measures with EU law, provided that other effective remedies 
are available that do not discriminate between domestic actions and 
actions based on EU law.753 With respect specifically to national rules 
on legal standing, the Court of Justice held in 1991 that such rules 
must not undermine the right to effective judicial protection or render 
virtually impossible the exercise of rights conferred by EU law.754 Fur-
ther, it follows from the principle of judicial protection that a Member 
State is required to ensure judicial control of administrative action of 
national authorities.755  

                               
748 C-208/90 Emmott (1991). 
749 C-213/89 Factortame (1990). 
750 C-6/90 and C-9/90 Francovich (1991). Requirements to make available remedies to ensure 
the effectiveness of substantive provisions of EC law were introduced also in other directives 
from the 1970s on. See e.g., Art. 6, Council Directive 75/117/EEC of 10 February 1975 on the 
approximation of the laws of the Member States relating to the application of the principle of 
equal pay for men and women; Art. 6, Council Directive 76/207/EEC of 9 February 1976 on 
the implementation of the principle of equal treatment for men and women as regards access 
to employment, vocational training and promotion, and working conditions, p. 40-42; Art. 10, 
Council Directive 86/378/EEC of 24 July 1986 on the implementation of the principle of 
equal treatment for men and women in occupational social security schemes. 
751 C-222/86 Heylens (1987), para. 14. 
752 E.g., C-213/89 Factortame (1990) and C-432/05 Unibet (2007), where the Court held 
interim relief must be available. 
753 C-432/05 Unibet (2007), para. 65. 
754 C-87/90, C-88/90 and C-89/90 Verholen (1991), para. 24. See also, C-199/82 San Giorgio 
(1983), para. 17; C-12/08 Mono Car Styling (2009), para. 49. 
755 C-97/91 Borelli (1992), paras. 14–15. 
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In the end, the case law on national procedural law and remedies 
went well beyond granting direct effect to provisions of EU law.756 As 
a result, the structures aimed at improving the enforcement of 
Community law—the preliminary ruling, direct effect, and primacy—
were strengthened and rendered more useful in practice.757 As will be 
considered in the following, secondary legislation as well as the 
Lisbon Treaty also furthered this development. 

4.3.3.2 Sectoral Procedural Legislation favouring Access to National 
Courts 

While today, the EU still has limited competence to adopt procedural 
legislation,758 and despite a general scepticism on the part of Member 
States to give up competence to legislate in procedural matters,759 EU 
law has over time undergone a process of proceduralisation.760 Proce-
dural rules have emerged in the context of sector-specific substantive 
law areas such as, internal market, environmental and consumer pro-
tection, labour, and competition. 

In part, the procedural law adopted has been concerned with ques-
tions related to access to national courts. One example being, the 
directives adopted in the 1970s laying down obligations to provide 
remedies against national decisions which dismissed or rejected appli-
cations based on Community law.761 In the 1990s, with a view to 
ensuring the functioning of the internal market, the EC adopted proce-

                               
756 For overviews of the case law see e.g., Tridimas (n 314) 443–456; Prechal and 
Widdershoven (n 741) 36. 
757 Angela Ward, Judicial Review and the Rights of Private Parties in EU Law (Oxford 
University Press 2007) 199. 
758 The only legal basis enshrined in the Treaties is Article 82 TFEU, which gives the EU 
competence to legislate matters concerning civil and criminal judicial co-operation in cross-
border settings. Proposals for more genuine harmonisation in civil procedure were put forth in 
particular in Marcel Storme, Rapprochement du Droit Judiciaire de L’Union européenne / 
Approximation of Judiciary Law in the European Union (Martinus Nijhoff 1994). 
759 Rob Widdershoven, ‘Developing Administrative Law in Europe: Natural Convergence or 
Imposed Uniformity?’ (2014) 7 Review of European Administrative Law 5, 14. 
760 Dubos has addressed this development. See Olivier Dubos, ‘The Origins of the 
Proceduralisation of EU Law: a Grey Area of European Federalism’ (2015) 8 Review of 
European Administrative Law 7. 
761 In addition to the Directive on the Implementation of the Principle of Equal Treatment for 
Men and Women, mentioned in Section 4.3.2.1, see e.g., Art. 6, Council Directive 
75/117/EEC of 10 February 1975 on the approximation of the laws of the Member States 
relating to the application of the principle of equal pay for men and women; Article 7, para. 4, 
Directive 79/1072/EEC of 6 December 1979 on the harmonisation of the laws of the Member 
States relating to turnover taxes. 
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dural legislation in the area of consumer protection, such as the 
Directive on Injunctions for the Protection of Consumer Interests.762 
Later, efforts have also been made to generally improve access to jus-
tice for consumers by promoting alternative dispute resolution in the 
context of financial services and collective redress.763 According to the 
2014 Directive on Measures Facilitating the Exercising of Rights con-
ferred on Workers in the context of Freedom of Movement for 
Workers, Member States are required to ensure recourse to concilia-
tion procedures and judicial procedures for the enforcement of obliga-
tions flowing from the freedom of movement of workers. Associations 
and organisations which have “a legitimate interest in ensuring that 
[the] directive is complied with” may engage in any judicial or ad-
ministrative procedure for the enforcement of rights under Article 45 
and Regulation 492/2011.764 In the intellectual property sector, the so-
called Enforcement Directive regulates specific procedural issues such 
as legal standing, standard of proof, interim and injunctive relief.765 

The Aarhus Convention and the legislation implementing it into 
EU law provide one of the clearest examples of sectoral procedural 
legislation strengthening the possibilities for individuals and organi-
sations of accessing national courts.766 The legal developments with 
respect to legal standing and scope of review before national courts in 
EU environmental matters since the entry into force of the Conven-
tion, will be addressed further in Part III of the dissertation. 

It is not easy to give an overview of the EU law requirements 
applicable to national procedural law, for two reasons: First, as a re-
sult of the development of EU law governing procedures and remedies 
available in the Member States primarily in the case law of the Court 
                               
762 Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998, 
repealed by Directive 2009/22/EC of the European Parliament and of the Council of 23 April 
2009 on injunctions for the protection of consumers' interests. 
763 Eva Storskrubb, ‘Civil Justice – Constitutional and Regulatory Issues Revisited’ in Maria 
Fletcher, Ester Herlin-Karnell and Claudio Matera (eds), The EU as an Area of Freedom, 
Security and Justice (Routledge 2016) 310–312. See Directive 2013/11/EU of the European 
Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer 
disputes. 
764 Article 3, paras. 1–2, Directive 2014/54/EU of the European Parliament and of the Council 
of 16 April 2014 on measures facilitating the exercise of rights conferred on workers in the 
context of freedom of movement for workers. 
765 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on 
the enforcement of intellectual property rights. 
766 On this implementing legislation, see Section 3.5.2. On the topic of proceduralisation of 
EU environmental law, see Eliantonio, ‘The Proceduralisation of EU Environmental 
Legislation: International Pressures, Some Victories and Some Way to Go’ (n 96).  
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of Justice. And second, because of the sector by sector approach taken 
by the EU legislator. Different areas of substantive law have 
developed at a varying pace, and have had different procedural aspects 
in focus.767 Nevertheless, the tendency is clearly that the so-called 
autonomy of Member States diminishes and procedural obstacles to 
effective application of EU law by national courts (at the initiative of 
individual applicants) are removed.768 At the same time, Member State 
discretion in determining procedural rules has been and still is under-
lined.769 Because Member States retain competence in procedural mat-
ters, the ways to procedurally guarantee direct effect in practice may 
thus diverge. In EU law there is thus a separation between the right to 
have conflicting law set aside (which follows from the primacy of EU 
law) and the remedy with the same content, which is still to an im-
portant degree dependent on national procedural law.770 

4.4 Discussion 

This chapter has shown that, even in the absence of detailed EU law 
governing access to national courts, such access has emerged as an 
important pre-condition to the decentralisation and privatisation of 
enforcement of EU law in the Member States. Through stepwise de-
velopments in case law and secondary legislation, the function of the 
individual claimant as “enforcer of EU law” has been strengthened. 

                               
767 For a discussion of the lack of coherence resulting from the piecemeal approach that has 
been followed, Mariolina Eliantonio and Elise Muir, ‘Concluding Thoughts: Legitimacy, 
Rationale and Extent of the Incidental Proceduralisation of EU Law’ (2015) 8 Review of 
European Administrative Law 177. For a similar discussion with respect to civil procedural 
law, see Magdalena Tulibacka, ‘Europeanization of Civil Procedures: In Search of a Coherent 
Approach’ (2009) 46 Common Market Law Review 1527. 
768 Numerous scholars have questioned whether the term procedural autonomy is still useful. 
Among those Sacha Prechal, ‘Europeanisation of National Administrative Law’ in Jan H Jans, 
Sacha Prechal and Rob Widdershoven (eds), Europeanisation of Public Law (2nd edn, Europa 
Law Publishing 2015) 47; Bobek (n 342). 
769 See for instance, Article 1, para. 3, Council Directive 89/665/EEC of 21 December 1989 
on the coordination of the laws, regulations and administrative provisions relating to the 
application of review procedures to the award of public supply and public works contracts, 
which specifies that, review procedures shall be available ”at least to any person having or 
having had interest in obtaining a particular public supply or public works contract and who 
has been or risks being harmed by an alleged infringement”, thus making room for Member 
State discretion in implementing the directive. The Rewe/Comet principles are still frequently 
referred to by the Court of Justice.  
770 As noted by Ruffert (n 156) 332. See further, Section 6.3. 
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Even to the extent that provisions on legal standing and scope of re-
view are lacking, an implicit requirement for legal standing to those 
concerned arguably stems from the principle of effective judicial pro-
tection.771 In the reasoning of the Court of Justice, it is not only provi-
sions conferring rights on individuals that have direct effect. More 
generally, those “concerned” should be able to enforce sufficiently 
clear, precise and unconditional EU law before national courts. By 
bringing claims against administrative action and requiring national 
courts to review such action in light of EU law, individuals help make 
sure that these courts fulfil their duty of cooperation without which 
“the entire system of decentralised enforcement … would crumble”.772 
The right to rely on EU law is a means for ensuring the effectiveness 
of EU law, and of ensuring judicial protection of rights conferred by 
EU law—and because national courts are the “ordinary courts” of the 
EU, and essential to ensuring the “complete system of legal remedies 
and procedures”, access to those courts is a building block in the EU 
judicial structure.773 

The above developments have also resulted in European standards 
increasingly affecting national procedural law on access to courts. 
However, as argued by Torbjörn Andersson already in 1997, in the 
individual case it may be difficult to know what is required with re-
spect to legal standing before the national court solely on the basis of 
the general requirements for effectiveness and judicial protection.774 
Since no codification of administrative procedural law has taken 
place, EU law governing procedures before national courts also varies 
between sectors. As a result, EU procedural law has been criticised for 
promising more than it holds when it comes to ensuring the 
availability of procedures and remedies that permit legality review of 
administrative action.775 

                               
771 C-87/90, C-88/90 and C-89/90 Verholen (1991), para. 24; Andersson (n 343) 135. 
772 Eliantonio, Europeanisation of administrative justice? The influence of the ECJ’s case law 
in Italy, Germany and England (n 20) 11. 
773 T-51/89, Tetra Pak (1990), para. 42; C-294/83 Les Verts (1986), para. 23. 
774 Andersson (n 343) 135. 
775 See Sections 4.2.1. and 6.5. 
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5 The Evolution of the Rationales of Access to 
Justice in National Administrative Procedural 
Law 

5.1 Introduction 

This chapter aims to trace the main steps in the emergence and 
evolution of the German Subjective Public Law Rights Access to 
Justice Regime and the French Objective Legality Access to Justice 
Regime.776 Both in Germany and France, the second half of the 19th 
century importantly shaped the ideas which, still today, underpin 
administrative judicial review.777 France had been a unitary nation-
state long before Germany, which was united in 1871. In the two 
countries, different groups of people—legislators, judges, legal 
scholars—assisted in the development of administrative procedural 
law. In Germany, ideas on who should be able to access administra-
tive courts, and why, were early reflected in public law theory. How-
ever, it took time before these ideas were realised in practice through-
out Germany. In France, access to administrative judicial review was 
expanded by the Conseil d’État around the turn of the 20th century. 
French legal scholars importantly debated the implications of this case 
law. 

The first part of the chapter (Section 5.2) is devoted to the German 
access to justice regime, as it emerged and evolved during the second 
half of the 19th century until after the Second World War. The second 
part of the chapter (Section 5.3) focuses on the French regime, as re-

                               
776 On these regimes, see Sections 2.5.1 and 3.7.2. 
777 Aurore Gaillet, L’individu contre l‘État. Essai sur l’évolution des recours de droit public 
dans l’Allemagne du XIXe siècle (Dalloz 2012) 6–7; Masing (n 356) 56. This is not to say that 
the German and French models for administrative judicial review developed in parallel. See 
Perroud (n 110). 
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flected in the development of the annulment action in the 19th century 
and early 1900s.778  

5.2 Germany: Subjective Public Law Rights as 
Foundation of Administrative Judicial Review 

The purpose of this section is to trace the evolution of the Subjective 
Public Law Rights Access to Justice Regime, from its emergence 
during approximately the middle of the 19th century until after World 
War II. There are, essentially, two reasons for examining this particu-
lar time period. First, late 19th century German scholarship was influ-
ential in defining rationales for access to administrative judicial re-
view which are still valid.779 The importance of German 
constitutionalism to today’s regime is also underlined in prevailing 
administrative procedural law literature.780 Second, the re-introduction 
after the Second World War of subjective public law rights as a 
category in German public law, and as a theoretical concept whereby 
legal standing and scope of administrative judicial review is deter-
mined, appear essential to the current model for administrative judicial 
review as well as access to justice regime. These two moments in 
history were also times where the fundamental organisation of the 
German State had to be figured out. In 1871 Germany was united and 
transitioned towards democracy. After World War II, the German 
State had to be re-founded again after the Nazi era.  

The following subsections focus on how the Subjective Public Law 
Rights Access Regime has emerged, re-emerged, and been shaped 
over time, during German constitutionalism, the Weimar republic, the 
Nazi years, and the post-war years. As will be considered in the final 
subsection of the examination of the evolution of the Subjective 
Public Law Rights Access to Justice Regime, the latter regime has 
also been challenged after the World War—not least as a result of the 
influence of EU law and in light of critique of the limited possibilities 

                               
778 As the reader will become aware, the time periods assessed are not the same, although 
there are overlaps. Differences will also be seen with respect to the focus of the analysis. This 
is due to differences with respect to when and how the rationales for access to justice emerged 
and evolved in Germany and France, which will be commented on further in each of the 
sections. See also Section 1.4.3. 
779 See e.g., Wegener (n 150) 224–230. 
780 See e.g., Masing (n 356) 56. 
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of bringing claims against administrative action relating to public 
interests, such as environmental protection. Nevertheless, it will be 
submitted that the fundaments of the organisation of the German 
State, including its model for administrative judicial review, have not 
been shaken at its core to the point of breaking with the tradition in 
place.781 

5.2.1 German Constitutionalism: Foundation of the Subjective 
Public Law Rights Access to Justice Regime 

The 19th century was the century of a constitutional movement, 
unification and the establishment of administrative law in Germany.782 
Legal scholars were important in this transition, where Germany was 
still for a long time divided.783 The Doctrine of Subjective Public Law 
Rights emerged in legal scholarship in the 1880s. It was in this time 
that the subjective character of the review of administrative actions 
was established, in practice before certain courts and in the argumen-
tation of legal scholars.  

1863 is usually referred to as the year of the institution of adminis-
trative courts in the German Reich.784 The administrative court referred 
to is that of the state Baden, which reviewed administrative action 
from that year on.785 Most states followed suit and introduced adminis-
trative courts and administrative court review: Bavaria (1878), 
Württemberg (1876), and Prussia (1872) can be mentioned.786 Unlike 
France, where the administrative judiciary grew out of the administra-
tion itself and was centralised, most German states firmly opted for a 
dual court system with both ordinary (ordentliche Gerichte) and ad-
ministrative courts, while a Federal administrative court was 

                               
781 Current challenges to the Subjective Public Law Rights Access to Justice Regime in the 
context of environmental law, are discussed further in Section 6.5 and Chapter 9. Section 6.4 
develops the argument of the traditional character of German law on legal standing before 
administrative courts and scope of administrative review. 
782 Michael Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 2: 
Staatsrechtslehre und Verwaltungswissenschaft 1800–1914 (CH Beck 1992) 229.  
783 Caenegem (n 118) 101–103. 
784 Pagenkopf (n 172) 13, 15. 
785 Act of Baden on the Organisation oft he Administration of 5 October 1863, Badisches 
Regierungsblatt 1863, p. 399; Pagenkopf (n 172) 16; Michael Stolleis, ‘Judicial Review, 
Administrative Review, and Constitutional Review in the Weimar Republic’ (2003) 16 Ratio 
Juris 266, 270. 
786 Pagenkopf (n 172) 24, 27, 38, 53–61; Gaillet (n 777) 345. 
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lacking.787 This choice, however, was not made without prior debate 
and disagreements. Otto Bähr had argued in favour of keeping unity in 
the judiciary and making ordinary courts responsible for reviewing 
administrative action. Rudolf von Gneist took the opposite view and 
argued in favour of independent administrative courts, which would 
not however, be altogether separated from the administration itself.788 

The organisation of the administrative court systems, the proce-
dural law applicable, and the nature of judicial review, varied to an 
important extent between the states.789 Still, Aurore Gaillet has found 
that in general, these systems for administrative review kept close ties 
with the administration, but also established truly independent 
Supreme courts.790 In Prussia, the judge could review both formal and 
substantive legality of administrative actions, particularly in light of 
the Prussian Constitution of 31 January 1850, which guaranteed 
equality, personal freedom, and the inviolability of property.791 The 
Supreme Administrative Court of Prussia, established with the objec-
tive of achieving a uniform application of administrative law through-
out the state, influenced subsequent developments in German 
administrative law and later became a model for other courts.792  

According to the monarchic principle and public law theory, which 
dominated throughout the 19th century, the monarch represented the 
centre of will of the state. This understanding of the monarch could 
legitimise his independency vis à vis the parliamentary assemblies 
(Abgeordnetenhäuser, Zweite Kammern), which were subordinated, 
advisory organs.793 Even if ideas of political representation gained 
popularity in society, the absence of parliamentarism resulted in a 
strict division between state and people: A dualism that lasted until 
1918. In the dualistic model, the state (which was a legal person), 

                               
787 Gaillet (n 777) 344–345, 354. 
788 See Gaillet (n 777) 348–353. 
789 Pagenkopf (n 172) 53; Stolleis, ‘Judicial Review, Administrative Review, and 
Constitutional Review in the Weimar Republic’ (n 785) 270; Gaillet (n 777) 356–360. 
790 Gaillet (n 777) 367. 
791 Stolleis, ‘Judicial Review, Administrative Review, and Constitutional Review in the 
Weimar Republic’ (n 785) 270. Stolleis notes that while at this point a constitutional court 
was lacking in in the German Reich, the administrative court review was a functional 
equivalent to the later constitutional review. 
792 Pagenkopf (n 172) 40, 45. See Section 5.2.4. 
793 Michael Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 3: 
Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
1945 (CH Beck 2002) 76; Gaillet (n 777) 17. 
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rather than the monarch was considered the sovereign 
(Staatssouveränität), and the role of the monarch was to govern the 
sovereign. This was still an authoritarian system (Obrigkeitssystem).794 

Through a gradual shift that lasted until the First World War, public 
law theory moved in the direction of sovereignty of the people, how-
ever, without letting go of models in which the monarch remained 
central.795 The tension between those seeking to empower the 
individual and civil society generally in relation to the state, and those 
considering this impossible in light of the monarchic principle, pro-
vides a background to the emergence of the Doctrine of Subjective 
Public Law Rights (die Lehre des subjektiv-öffentlichen Rechts). The 
latter emerged in the literature as response to a sensed need to clarify 
the relationship between the state and the individual, as well as the 
role of courts.796 Under the Doctrine, the relation between the 
individual and the administration was understood as a foundation of 
the organisation of the state, and essential to its legitimacy.797 Through 
subjective public law rights, individuals would be entitled to protec-
tion of strictly individual interests, recognised in law. At the same 
time, the powers of the state would not wither away.798 Proponents of 
the Doctrine of Subjective Public Law Rights saw it as holding a 
promise of a balance between the independence of the executive and 
the participation of individuals.799 A reinforced individual sphere 
would not be incompatible with an autonomous monarchic 
executive.800 

Otto von Sarwey wrote about the application of administrative law, 
and the role of administrative courts, and elaborated an understanding 
of subjective public law rights by drawing on earlier private law 

                               
794 Gaillet (n 777) 17. 
795 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 3: 
Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
1945 (n 793) 76. 
796 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 4: Staats- und 
Verwaltungsrechtswissenschaft in West und Ost 1945-1990 (n 118) 247. While it can be 
argued that subjective law had been used in legal argumentation from the Middle Ages on, it 
was now understood differently, and it was particularly connected to the Rechtstaat in a way 
it had not been earlier. See Bauer (n 153) 22–32.  
797 Masing (n 356) 62. 
798 Otto von Sarwey, Das öffentliche Recht und die Verwaltungsrechtpflege (H Laupp 1880) 
121. 
799 Masing (n 356) 62; Gaillet (n 777) 20. 
800 Gaillet (n 777) 20. 
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works, in particular by Rudolf von Jhering.801 For von Sarwey, legal 
standing should be strictly limited to the protection of individual 
rights, also in administrative law, which specifically aims at safe-
guarding freedom of the individual.802 In his perspective, state authori-
ties would by necessity alone be responsible for seeing to it that pro-
tection of public interests is upheld. Judges should not be involved in 
deciding over public interest—this would “be illegitimate and reverse 
the state organism in full”.803 Like ordinary courts, administrative 
courts should have as their function to ensure individual interests.804  

Similarly, Georg Jellinek saw a strict limitation of judicial protec-
tion as necessary to uphold a balance between the independency of the 
executive and the influence of the individual.805 In his book System der 
subjektiven öffentlichen Rechte, Jellinek connected subjective public 
law rights to the modern state, the Staatlichkeit, by drawing on the 
already widely recognised existence of individual private law rights.806 
He argued that the mere existence of individual private law rights 
suggested that subjective public law rights were equally conceivable, 
and used the private law definition of (private) rights to define them.807 
For Jellinek, a state (which he saw as a legal person) is not 
sovereign—it has to organise itself through law and be capable of 
governing itself.808 Furthermore, it is only if the state organises itself 
through law that it is possible to grasp the relationships between the 
state and individuals, and define rights and duties of individuals.809 
Unless a state is bound by law, one cannot speak of individual rights. 
Rights come into being when the law is binding upon the state. Indi-
vidual rights thus correspond to duties of the state, which originate in 
the obligations the state has as a result of being bound by law. 
Crucially, for Jellinek, not every law that binds the state confers sub-

                               
801 Masing (n 356) 71. 
802 von Sarwey (n 798) 66. 
803 “...den ganzen Staatsorganismus umkehren…”, von Sarwey (n 798) 68. 
804 Gaillet (n 777) 373. 
805 This has been observed by Masing. Masing (n 356) 73. 
806 Georg Jellinek, System der subjektiven öffentlichen Rechte [1892] (Mohr Siebeck 2011). 
807 Jellinek was not the only author who connected the Doctrine on Subjective Public Law 
Rights to concepts of civil law. See Masing (n 356) 64, with references. 
808 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 2: Staatsrechtslehre und 
Verwaltungswissenschaft 1800–1914 (n 782) 452. 
809 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 2: Staatsrechtslehre und 
Verwaltungswissenschaft 1800–1914 (n 782) 452. 
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jective public law rights. Subjective public law rights, which condition 
legal standing and define the scope of the judicial review, were 
defined by Jellinek as “a personalised and individualised legal power 
to set in motion one’s own interests within the judicial order”.810  

Effectively, in Jellinek’s version, the Doctrine on Subjective Public 
Law Rights did not foresee that the administrative court should review 
aspects of objective public law. The scope of the court review would 
be strictly limited to assessing the possible subjective public law rights 
infringement. Competence for matters of public interests was seen as 
resting exclusively with the executive branch of government.811 Never-
theless, although Jellinek did not wish to extend the concept of 
subjective public law rights beyond the sphere of the individual, he 
saw it as dynamic. In his view, the range of individual interests that 
are to be interpreted as protected by the law may evolve over time. 
Consequently, he foresaw that capacity to be part of a judicial proce-
dure could be given, even where no individual interest is at stake. In 
Jellinek’s eyes, while the results of such “formal subjective public law 
rights” (“bloß formelle subjektive Rechte”), which would break the 
strict symmetry between a subjective public law right and legal 
standing, are disturbing, they cannot be avoided.812 

The reliance by subjective public law theorists on a conception of 
rights transferred into public law from private law has left important 
traces in German administrative procedural law, and imprinted the 
function of the administrative court. Private law rights aimed at 
protection of individual interests and were strictly tied to the 
individual right-holder. So too were subjective public law rights 
strictly tied to the individual from the outset.813 In particular, the 
individuality of legally protected interests was kept as a dividing line 
with regard to what type of interests that were going to be afforded 
judicial protection in court. If previously, the divide between public 
and private law had been used to establish whether someone was 
entitled to judicial protection (as holder of an individual private law 
right), it was now used within public law itself, in order to determine a 

                               
810 “Eine personalisierte und individualisierte Rechtsmacht, die Rechtsordnung zur 
Verfolgung eigener Interessen in Bewegung setzen zu können”, Jellinek (n 806) 51. 
811 Masing (n 356) 66. 
812 Masing (n 356) 73. 
813 Masing has argued that this transfer was of political importance and still characterises 
Doctrine on Subjective Public Law Rights. Masing (n 356) 64, with references. 
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legal position similar to that of a private law rights holder.814 As a 
result, the question of how general public interests could be safe-
guarded within judicial procedures was taken out of the discussion of 
judicial protection. Similarly, the function of administrative courts 
became that of protecting individual rights.815  

For Jellinek and other authors of the time, the Doctrine on Subjec-
tive Public Law Rights defined the competences of and established a 
balance between the (emerging) independent state administration, and 
the individual, who in the 19th century was subject (Untertan). 
Furthermore, the Doctrine linked the theoretical concept of subjective 
public law rights to the function of administrative courts. However, at 
the time of the establishment of the first administrative courts in Ger-
many, there was no general agreement among scholars about the 
character of this relationship or about the role of the administrative 
judge.816 For some, the state was still all-powerful and restrained only 
by the boundaries it would itself set up. From this perspective, there 
was a strong opposition to the mere existence of subjective public law 
rights.817 To the extent that subjective public law rights were neverthe-
less recognised, it was up to the state to afford such rights to the 
subjects.818 Constitutional rights were not necessarily afforded a status 
as subjective public law rights, and the extent to which they could de 
facto be used to bring claims against administrative action could be 
determined by simple legislation.819 Freedom was simply freedom 
from coercion to the extent that the latter was not permitted in law.820 
From this perspective, the relationship between the state and the sub-
ject is rather one in which the state exercises powers over the 
individual.821 Yet a different understanding saw subjective public law 
rights as tools for challenging state actions, and hence a relationship in 
which both sides give and take.822  

                               
814 Masing (n 356) 65. 
815 Gaillet (n 777) 16–17. 
816 Gaillet (n 777) 370. 
817 Ottmar Bühler, Die subjektiven öffentlichen Rechte und ihr Schutz in der deutschen 
Verwaltungsrechtsprechung (1914) 1. 
818 Bauer (n 153) 126–127. 
819 Bauer (n 153) 63. 
820 “Alle Freiheit ist einfach Freiheit von gesetzwidrigem Zwange.” Jellinek (n 806) 103. 
821 Bauer (n 153) 125. 
822 Bauer (n 153) 125. 



 173

Other new approaches to defining the relationship between the state 
and the individual were also brought to the fore. In opposition to the 
subjective public law rights approach, Rudolf von Gneist argued that 
the administrative court procedure should function as a mechanism for 
control of the administration and the protection of legality: Hence a 
procedure characterised by an objective purpose.823 In order to be able 
to exercise such control, courts need to be able to review not only 
questions of law, but also questions of how administrative decisions 
are put into practice and how interests have been balanced in admin-
istrative decision-making, von Gneist submitted.824 Like Jellinek and 
von Sarwey, von Gneist saw the question of judicial protection in light 
of the functioning of the state as a whole, and the relation between the 
state and individuals. However, seemingly inspired by English ad-
ministrative law, and in sharp contrast to Jellinek, von Gneist argued 
that citizens share responsibility over public matters. He saw public 
participation in administrative decision-making as guarantee of the 
impartiality of administrative action.825 The ideas proposed by von 
Gneist were in fact also reflected, in particular, in Prussian legislation, 
where at one point any person was entitled to bring claims against 
decisions concerning road infrastructure.826 However, tendencies to-
wards an objective, non-individualised, function of judicial protection 
did not last. Towards the end of the German Empire in 1918, the 
Doctrine on Subjective Public Law Rights dominated in most states.827  

On the one hand it appears that the discussion of subjective public 
law rights in the time of constitutionalism, concerned as it was with 
the relationship between state and individual and the strengthening of 
individual rights, was linked to the question of representation, and of 
partaking in the exercise of state power.828 Together with a number of 
other procedural reforms, the subjective public law rights standing 
regime was motivated as a response to a critique of the insufficiently 

                               
823 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 2: Staatsrechtslehre und 
Verwaltungswissenschaft 1800–1914 (n 782) 387. 
824 Masing (n 356) 79. 
825 See generally, Rudolf von Gneist, Verwaltung, Justiz, Rechtsweg, Staatsverwaltung und 
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826 Masing (n 356) 80; Pagenkopf (n 172) 38–39. 
827 Masing (n 356) 82–83. 
828 Wegener (n 150) 225; Gaillet (n 777) 17. 
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representative state.829 On the other hand, the elaboration of subjective 
public law rights allowed the monarch to maintain its powers. While 
in a political discourse subjective public law rights may have appeared 
empowering, the administrative procedural law consequences of the 
Doctrine on Subjective Public Law Rights, was clearly also a limita-
tion of the power of individuals. As pointed out by Masing, this par-
ticular political and historical context contributed to giving subjective 
public law rights a meaning which they did not achieve for example, 
in France: They were vehicles for the transformation of the subject 
(Untertan) into citizen (Staatsbürger).830 In parallel to this, the Subjec-
tive Public Law Rights Model for Administrative Judicial Review 
limited the control by administrative courts of the executive, and con-
tributed to an understanding of the function of administrative court 
review as limited to subjective rather than objective law. 

5.2.2 The Weimar Republic: Consolidation  

The pre-war constitution of the German Reich and administrative law 
were set aside during the First World War. The end of World War I 
marked the beginning of a politically turbulent time, as Germany was 
pressed into signing the Versaille Treaty, despite the unwillingness of 
all parties in the National Assembly to do so. Germany lost territory, 
was made subject to large pecuniary fines and was excluded from in-
ternational trade.831 The November Revolution, the Weimer Constitu-
tion and the Versaille Treaty resulted in the abolishment of constitu-
tional monarchy and the institution of a republic.832 Parliamentary 
democracy replaced the monarchic principle.833 The implications of the 
shift to Volkssouveränitet were immense to public law and public law 
theory. However, there were elements of continuity between the 1871 
Kaiserreich and the new republic and the previous constitutional 
system implicitly still acted on.834 Fundamental issues of public law 
and public law theory had to be thought through anew. Basic 
                               
829 Audiences before the courts were open to the public, juries introduced. See Gaillet (n 777) 
17. 
830 Masing (n 356) 62. 
831 Pagenkopf (n 172) 63. 
832 The Reich Constitution of 11 August 1919 (Weimar Constitution). 
833 Stolleis, ‘Judicial Review, Administrative Review, and Constitutional Review in the 
Weimar Republic’ (n 785) 271. 
834 Bauer (n 153) 95. 
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questions regarding institutions at Land and Reich, the organisation of 
political parties, the relation between state and society, and constitu-
tional rights needed new answers.835 Questions of key concern to the 
relationships between the legislator and the executive, such as the 
definitions of the types of legislation, regulations or acts that they 
could adopt, the theory underlying subjective public law rights and 
constitutional rights, remained little elaborated.836  

On the one hand, the new constitution established “basic rights and 
duties of Germans” (Grundrechten und Grundpflichten der 
Deutschen). On the other, the constitutional and administrative law of 
the former constitutional monarchy still informed the thinking of legal 
scholars and judges of the time.837 In the first years, the basic rights 
were seen as political declarations and instructions to lawmakers 
without legal substance.838 The dualism between monarch and 
representation of the people was now reproduced in a dualism 
between president (Reichspräsident) and parliament (Reichstag). 
Michael Stolleis describes the situation as one in which an approved 
constitutional law terminology was still lacking.839 In 1923, as eco-
nomic and political crisis hit the republic, basic rights were 
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Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
1945 (n 793) 80. 
837 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 3: 
Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
1945 (n 793) 79; Stolleis, ‘Judicial Review, Administrative Review, and Constitutional 
Review in the Weimar Republic’ (n 785); Bauer (n 153) 84. This description can be nuanced 
since, as mentioned in the previous section, the shift towards a parliamentary system had 
already been discussed before and during the war. For instance, Hugo Preuss wished to see 
the authoritarian state (Obrigkeitsstaat) replaced by a people’s state (Volksstaat). While his 
socially engaged liberalist ideas stood out as controversial, Hugo Preuss later became 
secretary of the state by the department of the interior, with responsibility for the new Weimar 
Constitution. See Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 3: 
Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
1945 (n 793) 82, with reference to Hugo Preuss, Gemeinde, Staat und Reich als 
Gebietskörperschaften, Berlin, 1889. 
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Weimar Republic’ (n 785) 273. 
839 Stolleis, Geschichte des öffentlichen Rechts in Deutschland Bd. 3: 
Staatsrechtswissenschaft und Verwaltungsrechtswissenschaft in Republik und Diktatur 1914–
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increasingly invoked as a means of defending status quo.840 Moreover, 
in contrast to the earlier situation, it was now argued that the basic 
rights were binding also on the legislator.841 Whereas a “Constitutional 
Court for the German Reich” (Staatsgerichtshof für das deutsche 
Reich) was established in 1921, there was no supreme administrative 
court in the Weimar Republic.842 Review of administrative actions 
took place before the administrative courts of the states. The Weimar 
Constitution did not contain a right to judicial protection like the later 
1949 Basic Law. The Doctrine on Subjective Public Law Rights was 
however reflected in the judicial review carried out by administrative 
courts according to State law (Landesgesetz).843 While administrative 
court review varied greatly between the states,844 in particular, the 
Prussian administrative court system controlled administrative action 
in light of the Prussian Constitution.845 Many of the rights of the 
Weimar and state constitutions were however never implemented. In 
Stolleis’ view, neither public opinion nor public law was really ready 
to see the basic rights of the Constitution as legal norms.846 In practice 
it appears as if subjective public law rights were rather directed at 
controlling administrative authorities than the legislator.847 

                               
840 Stolleis describes how conservative and anti-positivist legal scholars (Carl Schmitt, Rudolf 
Smend, Erich Kaufmann, Gerhard Leibholz, and others), were committed to basic rights as a 
means for defending old privileges against the lawmaker, but also that more generally there 
was a distrust in legislation as a means of overcoming social and economic crisis which 
spurred anti-positivism and generated an interest in natural law and constitutional rights. 
Stolleis, ‘Judicial Review, Administrative Review, and Constitutional Review in the Weimar 
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841 There was no agreement on this point, however. Bauer cites Richard Thoma, who argued 
that as a matter of principle, subjective rights could not be held against the state as supreme 
legislator. Bauer (n 153) 92. Bauer cites Thoma (“[Gegen] den Staat als jeweils höchstufig 
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subjektiven Rechte geben”) with reference to Richard Thoma, Handbuch des Deutschen 
Staatsrecht II (1932) 609. 
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for one. There were, however, political difficulties in the realisation of those plans. Stolleis, 
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845 Stolleis, ‘Judicial Review, Administrative Review, and Constitutional Review in the 
Weimar Republic’ (n 785) 276–277. 
846 Stolleis, ‘Judicial Review, Administrative Review, and Constitutional Review in the 
Weimar Republic’ (n 785) 277. 
847 Bauer (n 153) 94. 
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Earlier works on subjective public law, such as that of Georg 
Jellinek, were still highly regarded and considered as the basic 
literature within the field.848 In Sabine Schlacke’s words, the question 
was no longer if subjective public law rights were to define whether a 
person should have legal standing, but rather, how it should be deter-
mined that such a right was at hand.849 As scholars focused on the 
application in practice of the Doctrine of Subjective Public Law 
Rights in the administrative law context,850 the latter’s focus on pre-
defined individual interests remained unchanged.851 Perhaps somewhat 
surprisingly, administrative law, including administrative procedural 
law, appears to have been little affected by the constitutional changes 
and the introduction of a parliamentary system.852 

5.2.3 Nazi Germany: Abolishment 

The national socialist regime appeared indifferent to the system of 
administrative courts, which it largely left in place.853 However, in its 
eyes, subjective public law rights were products of a liberal and indi-
vidualistic constitutional and administrative law from which they 
could not be separated. Subjective law was “impossible to disconnect 
from liberal theory” (“vom Ganzen nicht abtrennbarer Teil der 
liberalen Theorie”).854 In the view of the national socialists, these 
liberal times were now to be replaced by a new era (“Neuen Zeit”).855 
The language used against the subjective public law drew on military 
vocabulary—it was said that a military campaign had to be brought 
against it (“Feldzug wider das subjektive Recht”), and that it had to 
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end (“Ende des subjektiven öffentlichen Rechts”).856 When later, 
subjective public law rights had been “overcome”, a “People’s 
Communion” (Volksgemeinschaft) was suggested in their place.857 

The Weimar Constitution was not abolished, but instead suspended 
in 1933. In the following years elements underlying the subjective law 
in the Weimar Republic were stepwise removed, and public law 
theories dissolved. The principle of the rule of law (Gesetzmäßigkeit 
der Verwaltung) was held to be replaced by a principle on the 
righteousness of the administration (Prinzip der Rechtmäßigkeit der 
Verwaltung).858 In the “People’s Communion” the interests of the indi-
vidual had to step aside, to the benefit of what was seen as the inter-
ests of the communion. The rights and duties of the individual could, 
in this sense, only be understood as an expression of the 
communion—it was only as part of the People of Germany (“Glied 
des Volkes”) that the individual would find her value, duty, and posi-
tion in life.859 The function of administrative procedure was rather to 
protect “the objective order of the German people” (“dem Schutz der 
objektiven ‘völkischen’ Ordnung”).860 

5.2.4 Post-War: Re-Introduction and Re-Consolidation 

The 1949 German Basic law declared that the new German State 
should respect and protect human dignity, which is inviolable: “Die 
Würde des Menschen ist unantastbar”.861 This fundamental proclama-
tion marked a new beginning after the fall of the Nazi regime, but also 
a basic theoretic fundament underlying the modern German constitu-
tional state: The state is legitimised by the freedom of its citizens.862 In 
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the normative standard863 represented by the new Constitution, 
constitutional rights should not be mere declamations or declarations, 
they should be binding upon the legislator, the executive and all 
courts.864 For Günter Dürig, one of the authors behind the commentary 
to the constitution issued in 1952, Articles 1, 2, and 3 of the Basic 
Law concerning human dignity and rights, personal freedoms, and 
equality before the law formed a “Value system” (“Wertsystem”) in 
which, human dignity was the supreme constitutional principle 
(“oberstes Konstitutionsprinzip”865).866 The reinvented German State 
was constructed through subjective rights, a reaction to the national-
socialist myth of the “People’s Communion”.867 Constitutional rights 
were to function as guarantees of the individual as a physical, 
spiritual, economic and political being worthy of protection.  

The judicial protection clause in Article 19, paragraph 4 of the 
Basic law, guarantees that a violation of any subjective right should be 
challengeable before court.868 To the extent that an individual argues 
that her subjective public law rights have been violated as a result of 
administrative action, judicial review cannot be denied.869 The 
constitutional guarantee is implicated only when and if an impairment 
of a subjective right has occurred, and grants protection only to the 
holder of the particular subjective right at stake. 

The judiciary—with courts organised at the level of each state, with 
five (supreme) Federal Courts and the Federal Constitutional 
Court870—was explicitly recognised as state power.871 The Constitu-
tional Court, to which citizens could bring constitutional complaints, 
became key to a subsequent expanding interpretation and theorising of 
how constitutional rights should be understood, applied and 
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strengthening to the individual and her rights.872 The construction of 
the Rechtsstaat was the central focus, in the public, political and aca-
demic spheres.873 All areas of law were affected by the 
constitutionalisation of the German legal order. Constitutional rights 
served both the function of a defence against the state and that of 
points of departure for orienting the legal order towards defined 
values.874 In the words of Michael Stolleis, constitutional law became a 
means to steer the economy and society generally.875 

The traditionally dominant executive was now subject to the 
control of administrative courts in three instances, as well as the addi-
tional layer of control provided by the Constitutional Court.876 Since 
the beginning of the 19th century, administrative and constitutional 
law had been linked together, and the constitutional monarchy domi-
nated the administrative law emerging towards the latter half of the 
century. In the late 19th and early 20th century, scholars like Robert 
von Mohl, Lorenz von Stein, and Otto Mayer underlined that admin-
istrative action must flow from the constitution.877 The Nazi regime 
had however politicised, or even eliminated, administrative law. The 
new constitution thus marked a resumed linkage between constitu-
tional and administrative law.878 In the famous words of Fritz Werner, 
administrative law was concretising constitutional law.879 German 
Basic Law has further continued to influence the founding structure of 
decision-making procedures of governmental and administrative 
bodies, and administrative law as a whole.880 Subjective law is and was 
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considered an essential part both of constitutional and administrative 
law.881 

West Germany initially lacked a common legislation governing 
procedure before administrative courts. The British, French and 
American zones each had their respective administrative procedures.882 
Administrative courts in Eastern Germany were reorganised in 
accordance with the Soviet example, then abolished.883 When, in 1949, 
discussions over a general administrative code for West Germany 
began, the scholarly gaze was drawn to the Prussian Supreme 
Administrative Court. The three zone legislations were merged, a 
Federal Supreme Administrative Court installed in the building of the 
previous Prussian Supreme Administrative Court, and other issues 
central to the actual proceedings before the administrative courts 
elaborated by the president of the latter court. The Code of 
Administrative Court Procedure, reflecting the judicial protection 
clause of the Constitution, entered into force on 21 January 1960.884 
The subjective public law rights standing regime had been passed on, 
and was now established anew. The Doctrine on Subjective Public 
Law Rights became a key building block in the construction of the 
new constitutional and institutional order, in which the citizen was the 
ultimate legitimisation of the state. 

5.2.5 The Subjective Public Law Rights Access to Justice 
Regime under Pressure 

Throughout the rest of the 20th century and still today, the Subjective 
Public Law Rights Access to Justice Regime has been much debated. 
Without going into the depth of these discussions, which so far have 
not removed the subjective public law rights foundation of adminis-
trative judicial review in Germany, some developments within the 
model will be briefly addressed in the following. 
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5.2.5.1 Subjectivisation of the Relationship between State and Individual 

The core of the Doctrine on Subjective Public Law Rights—its limita-
tion to the protection of the individual human being—remains today. 
The understanding of what lies within the interest of the individual 
human being has however developed over time, as predicted by Georg 
Jellinek.885  

From the 1950s, the previous understanding of administrative law 
as being mainly objective by nature, successively altered. Administra-
tive courts increasingly identified norms that they considered con-
ferred subjective public law rights in administrative legislation, and 
citizens were consequently, to a larger degree, entitled to bring claims 
before administrative courts.886 The Federal Administrative Court con-
sidered this as a shift in the relation between individual and the state, 
where the individual, rather than being considered subject (Untertan), 
is a citizen (Staatsbürger) with rights that the state may not violate.887 
While the citizen is obligated to abide by the public law, she is first 
and foremost a responsible person with rights and duties. Conse-
quently, the citizen should be entitled to judicial protection before 
administrative courts whenever a norm conferring a subjective public 
law right possibly has been impaired. The subject is replaced by a 
person with an entitlement vis à vis the state.888  

This new order (Neuerungen)889 or new way of seeing the Doctrine 
of Subjective Public Law Rights, was not a result of new legislation. It 
was within case law that new norms of public law conferring subjec-
tive public law rights were identified. While this development, called 
“subjectivisation” (Subjektivierung) was thus judge-made, the 1949 
Basic Law, with its understanding of the state as legitimised by the 
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freedom of the individual, has been understood as influencing the new 
interpretation of legislation.890 

The individual citizen had a subjective public law right to social 
security891 which could be exercised before administrative courts. 
Likewise, the citizen was entitled to police intervention where needed, 
changing the character of police legislation from objective—and in the 
public interest only, but did not give rise to claims (Ansprüche) on 
behalf of individuals—to subjective.892 At this point, it became 
conceivable that persons who were affected by an administrative 
action in a qualified manner might be entitled to bring an action before 
the administrative court where the infringed norm was considered to 
protect third parties (Drittschützende Wirkung). Public law could be 
“subjectivised” with respect to individual interests, for example, of 
neighbours or competitors.893 Subjective public law rights held by 
neighbours were identified in areas such as: Construction law, nuclear 
energy law, water law, air protection law, and road traffic law.894 
While formally, the Doctrine on Subjective Public Law Rights did not 
change, its application expanded considerably.895  

As a result, the subjective public law rights foundation of adminis-
trative judicial review appears to have been further consolidated.896 It 
may well be said, that in exercising her subjective public law rights, 
the claimant may set in motion a control of administrative action that 
goes beyond her individual interest.897 To what extent the individual 
can be considered affected in such a way that she has legal standing 
involving matters, not only of individual interest, but also of public 
interest, without the Doctrine on Subjective Public Law Rights 
disintegrating, has been a much debated question after the described 
“quiet revolution”898 of the understanding of subjective public law 
rights.  
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5.2.5.2 Subjective Public Law Rights and Environmental Law 

Environmental law is one of the areas of administrative law for which 
scholars have argued that, the rules on legal standing and scope of 
review of the Code of Administrative Court Procedure provide too 
narrow court access.899 Even if reinterpreted so as to enable neighbours 
to bring claims against certain administrative actions considered to 
infringe norms establishing subjective public law rights, the subjective 
public law standing regime prevents claims regarding infringements of 
objective public law—aimed at protecting public and supra-individual 
interests rather than individual interests. As seen above, this restrictive 
effect can be motivated, and has been, in particular, with reference to 
the interests of other individuals as well as a distribution of compe-
tence between state and individual.900 However, to a great extent, it 
excludes the possibility of bringing claims against administrative 
actions relating to the application of environmental law, which typi-
cally deals with public rather than individual interests. 

In 1970s, this criticism was put forth, in particular, in the context of 
nature and landscape protection. In addition to the critique of the too 
narrowly defined possibilities of bringing claims against administra-
tive actions concerning the environment, administrative authorities 
were criticised for not sufficiently safeguarding environmental pro-
tection. Not only was it submitted that they lacked the resources 
needed for seeing to it that environmental laws were enforced, but it 
was also questioned whether administrative authorities even had the 
will to do so. Political pressure for further industrial development 
complicated the task of imposing controls and conditions, it was sub-
mitted. Administrative procedures and court procedures were also 
criticised for not allowing a fair representation of interests, and being 
biased in favour of industrial interests of exploiting nature without due 
respect for environmental legislation. As a result, it was argued, 
environmental law suffers from an implementation and enforcement 
deficit.901 Public law scholars argued for the first time that 
environmental organisations should be entitled to bring claims against 
administrative actions concerning the environment before administra-
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tive courts.902 In a similar spirit, a constitutional right to environmental 
protection and an actio popularis were suggested.903  

These arguments were criticised because, fundamentally, it was 
argued that the possibility for environmental organisations to bring 
actions in a public interest was contrary to federal and constitutional 
law.904 Wassilios Skouris questioned whether a particularly grave en-
forcement deficit (Vollzugsdefizit) was at hand to begin with, in the 
context of environmental law.905 Others argued that environmental 
organisations lack the necessary legitimacy to represent the general 
public interest for nature protection.906 Yet another argument was that 
standing for environmental organisations would illegitimately inter-
fere with the interests of parties bound by administrative measures, for 
instance, a permit to conduct an industrial activity. Also, Felix 
Weyreuther, among others, held that a right to standing for environ-
mental organisations would result in overburdening administrative 
courts in an unconstitutional manner.907 

While approved nature conservation organisations were given a 
right under Federal law to participate in administrative proceedings 
concerning nature and landscape protection (Naturschutz and 
Landschaftspflege) in 1976,908 propositions to introduce a 
corresponding right to bring claims against administrative actions 
within that particular area of law were rejected on several occasions in 
the 1970s and 1980s.909 When such a right to bring claims—which 
applied irrespective of whether the administrative action was 
considered to infringe a norm conferring subjective public law rights 
(Altruistische Verbandsklage)—was introduced in federal legislation 
                               
902 Schmidt, Schrader and Zschiesche (n 161) 3. 
903 Schmidt, Schrader and Zschiesche (n 161) 4; Schlacke, Überindividueller Rechtsschutz (n 
148) 162. 
904 Felix Weyreuther, among others, argued that it was “systemvidrig” and contrary to the 
German system for administrative judicial protection, which aimed to protect individual 
rights. Felix Weyreuther, Verwaltungskontrolle durch Verbände? Argumente gegen die 
verwaltungsrechtliche Verbandsklage im Umweltrecht (1975) 42–45. See further, Schlacke, 
Überindividueller Rechtsschutz (n 148) 162–163, with references. 
905 Wassilios Skouris, ‘Über die Verbandsklage im Verwaltungsprozeß – BVerwG, NJW 
1981, 362’ [1982] Juristische Schulung 100, 104. 
906 Gerhard Hammer, ‘Bedenken gegen die Verbandsklage im öffentlichen Recht’ [1978] 
Zeitschrift für Gewerbe- und Wirtschaftsverwaltungsrecht 14, 15. 
907 Weyreuther (n 904) 88; Hammer (n 906) 15–17. 
908 Section 29, Nature Conservation Act of 20 December 1976 (Bundesnaturschutzgesetz), 
Federal Law Gazette I, p. 3573. 
909 Schlacke, Überindividueller Rechtsschutz (n 148) 162–163. 
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in 2002, to an important extent, it copied and consolidated what was 
already laid down in State law.910 During the time leading to the 
establishment of that collective action in the public interest at federal 
level, organisations found alternative paths to access administrative 
courts, in particular, by claiming their participatory right in an on-
going administrative proceeding or by challenging administrative 
decisions on the grounds that their right to participation in the proce-
dure leading up to the administrative action had not been respected.911 

The above scholarly and political discussion concerning the possi-
bilities of environmental organisations to bring claims against admin-
istrative action relating to the environment, which emerged for the 
first time in the 1970s, was revived anew as the Aarhus Convention 
was adopted.  

5.2.6 Discussion 

The Subjective Public Law Rights Access to Justice Regime is under-
pinned by the Doctrine on Subjective Public Law Rights, which 
emerged in German legal scholarship towards the end of the 19th 
century. This was the time when Germany was founded as a nation 
state and transitioned from monarchy to democracy, when relationship 
between state and individual stepwise took new shapes, when 
administrative courts were established and their nature and role had to 
be figured out. It was also a time when public law scholars asked 
questions about individual and collective interests, and how they 
should be safeguarded in the state.912 In this historical context, the 
Doctrine on Subjective Public Law Rights was an element in a 
fundamental constitutional debate over the relationship between the 
state and its citizens and the competences of state organs.913 After 
World War II, subjective public law rights became central in the re-
invention of the German State, in the replacement of the Nazi myth of 
a People’s Communion, and in the determination of the function of 

                               
910 Organisations have also been admitted as claimants in other areas of German law, such as 
consumer law, competition law (as a result of the implementation of Directive 98/27/EC of 
the European Parliament and of the Council of 19 May 1998 on injunctions for the protection 
of consumer’s interests), and disability rights law. Schlacke, Überindividueller Rechtsschutz 
(n 148) 3. 
911 See Section 2.2.3; Schlacke, Überindividueller Rechtsschutz (n 148) 166. 
912 For an account of this fascinating transition, see Gaillet (n 777). 
913 Krüper (n 155) 109–111; Masing (n 356) 83. 
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administrative courts.914 Over time, the concept of subjective public 
law rights has been given a broader meaning in legal interpretation, 
and the possibility of bringing claims against administrative action has 
accordingly been expanded. Still today, however, legal standing is 
considered to reflect relationships between the individual citizen and 
the state, and between individuals.915  

Legal standing and scope of review is embedded in the larger 
scheme of German constitutional and administrative procedural law. 
This larger context defines the function of administrative judicial re-
view as well as more generally the role of administrative courts within 
the state. It also reflects ideas on the relationship between state and 
individual, and individual and public interests. Hence the rationale 
legal standing and scope of administrative judicial review has deep 
roots that stretch far into the organisation of the judicial system and 
the German State. The embedded nature of procedural law in a 
particular historical context, its development under the influence of 
legal thinkers and courts and in relation to particular historical events, 
will be discussed further in Chapter 6. 

5.3 France: Objective Legality and the Struggle Over 
Powers of Administrative Review 

The purpose of this section is to trace the emergence and evolution of 
the Objective Legality Access to Justice Regime, essentially from the 
second half of the 19th century until the early 1900s. In seeking to 
identify the origins of this access to justice regime, I have found it 
necessary to also consider the broader developments in French law 
during this period. R. C. Van Caenegem has described how, from the 
18th through the 20th century, different groups of people were the 
essential “makers of the law” in France. In his analysis, neither judges, 
nor the legislator or legal scholars were dominant drivers of legal de-
velopment in the 18th century. There was a state of equilibrium 
between the three, which only prevailed however, until 1789 when the 
Revolution reduced the role of the judiciary and abolished the law 
faculties; statutes and codes (la loi) became the dominant way of con-
trolling society. In the 20th century, courts have enjoyed a freedom of 

                               
914 Gaillet (n 777) 11. 
915 Schmidt-Aßmann (n 108) 20. 



 188

interpretation balancing the codes, which still prevail in principle.916 
The attempts by different groups of jurists in law-making and 
theorising about the law, appear as an essential background to the 
emergence of the annulment action and the expanded usage it was 
given around the turn of the 20th century.  

Whereas in Germany legal scholarship and theory on the proper 
role of courts and the relationship between individuals and the state 
appear as crucial elements in the emergence of access to administra-
tive judicial review, the tension between the legislator and the Conseil 
d’État in the 19th century frames the description in this section. 

Sections 5.3.1 and 5.3.2 concentrate on the evolving tension 
between courts and legislator, which, towards the end of the 19th 
century resulted in the emergence of an autonomous administrative 
judicial review by the Conseil d’État. Section 5.3.3 thereafter focuses 
on the case law on the legal standing of the Conseil d’État in the early 
1900s, whereby the objective legality foundation of administrative 
judicial review and its corresponding access regime was realised.917 It 
also addresses the scholarly understandings of this case law and 
briefly touches upon later developments of the French Model for Ad-
ministrative Judicial Review. It is concluded that despite later 
developments, the objective legality foundation of administrative 
judicial review still shapes the law on access to administrative judicial 
review in France.918 

5.3.1 From the Ancien Régime on: A Reluctance for Judicial 
Review of Administrative Action 

In the Ancien Régime, a separation had progressively taken shape 
between, on the one hand, the judicial courts adjudicating between 
private parties, and on the other, the administration, including bodies 

                               
916 Caenegem (n 118) 67–68, 108. 
917 The importance of this particular time to the foundation of administrative judicial review 
of today, is illustrated by the frequent references by administrative procedural law scholars to 
the case law and scholarship from this time. See e.g., Waline (n 188) 685. 
918 As noted in Sections 2.3.3 and 2.5, the assessment of intérêt à agir comprises a subjective 
dimension. As will be discussed further in Chapter 9, subjective interests of the parties have 
more recently played an increasing role in French administrative judicial review, without 
however, erasing its objective legality foundations. 
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to which administrative actions could be challenged.919 The judiciary 
had been kept outside certain domains of administrative law. 
However, several special instances hearing complaints in specific 
types of administrative matters had been established: Les cours des 
aides (competent in matters concerning indirect tax), les tables de 
marbre (handling issues on water and forest), les chambres des 
comptes (dealing with financial matters), and others. In addition, 
claims could be brought against administrative action before tribunals 
(tribunaux ordinaires), and be appealed before Parliaments 
(Parlements)—courts of law composed of the Nobles of the Robe 
which also held regulatory powers.920  

Some of these special administrative courts as well as the 
Parliaments were considered supreme courts, and their decisions could 
not be appealed.921 As these courts resisted new royal legislation, a 
tension arose between the monarchy and the judges.922 The Crown 
reacted by establishing so-called intendants (intendants), an authority 
with vast competence tasked with handling complaints against deci-
sions by Parliaments.923 The intendants worked towards strengthening 
the centralised government by executing orders of the King’s Council 
(Conseil du roi) in the provinces.924 Decisions adopted by the 
intendents could be challenged only before the King’s Council. At the 
same time, Parliaments were prohibited from deciding matters which 
might be of concern to the state, the administration or government.925 
The establishment of the intendants and the limitations imposed on the 
Parliaments gave rise to a rivalry between the centralised state admin-

                               
919 François Burdeau, Histoire du droit administratif (Presses Universitaires de France 1995) 
33. Bailleul sees a separation already in the l’édit de Saint-Germain from 1641: Bailleul (n 
219) 16.  
920 Bernard Stirn, Towards a European Public Law (Oxford University Press 2017) 133; 
Burdeau (n 919) 33. 
921 The King’s Council was however competent to quash them. 
922 Caenegem (n 118) 107. 
923 The intendants were also referred to as: “commissioners for the execution of the orders of 
the king”, “commissaires départies pour l’exécution des ordres du roi”. Burdeau (n 919) 34–
35. 
924 Edouard Laferrière, Traité de la juridiction administrative et des recours contentieux,tome 
II (LGDJ [1886] 1989) 122. 
925 This was originally expressed in l’édit de Saint-Germain of 1641. Burdeau (n 919) 34–35; 
Peter L Lindseth, ‘“Always Embedded” Administration: The Historical Evolution of 
Administrative Justice as an Aspect of Modern Government’ in Christian Joerges, Bo Stråth 
and Peter Wagner (eds), The Political Constitution of Contemporary Capitalism (UCL Press 
2005) 120. 
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istration and the Parliaments and special courts that could no longer 
review administrative action.926 Auget de Montyon described these 
tensions after 1750 as a “fairly continuous and often too intense war 
between two powers, the jurisdictional and the ministerial”.927 
Malesherbes, the first president of la cour des aides in Paris, was one 
of the participants in this debate, he warned of the arbitrary nature of 
administrative decision-making, and argued that all the agents of the 
sovereign power “must be subject to three sorts of restraints: The 
laws, recourse to higher authority, and public opinion”.928 At the same 
time, it was argued that judicial courts lacked the necessary compe-
tence to deal with administrative matters and that these were best 
handled by the administration itself.929 There was a crisis of authority 
relating to the review of administrative actions. 

After the Revolution, there was a fear that courts would again 
oppose the executive branch, like the Parliaments and others had 
under the Ancien Régime.930 The Parliaments were first temporarily, 
then completely, abolished in 1789 and 1790, followed by the 
intendants and, later, the King’s Council too. Likewise, the special 
administrative courts of the Ancien Regime disappeared after the 
revolution. Legislation enacted by Parliament (la loi) was now 
considered the supreme legal source and regarded as the will of the 
Nation.931 The rule of law (L’État legal) was to be guaranteed, with the 
role of the administration to be, as executer of the will of the legisla-
tor. The administration was divested of the regulatory powers it previ-
ously held.932 By simultaneously breaking with the state structures 
from the time before the Revolution and sticking to tradition, the judi-
ciary and the administration were separated to protect the supremacy 
of the political branches.933 According to the Revolutionary law of 16–
                               
926 The conflict has been carefully described already by Laferrière (n 924) 124–131. 
927 Keith Michael Baker, Inventing the French Revolution (Cambridge University Press 1990) 
229, citing Antoine-Jean-Baptise Auget de Montyon, Des agents de l’administration. 
928 Baker (n 927) 188, citing Chrétien-Guillaume de Lamoignon Malesherbes, Remontrances 
(1775). 
929 Burdeau (n 919) 35. 
930 Waline (n 188) 596. 
931 Caenegem (n 118) 108; Baker (n 927) 224. 
932 In practice, however, such administrative powers re-emerged under this new regime, and 
were even further expanded under Napoleon Bonaparte. Burdeau (n 919) 42, 59–60, 74–75. 
933 Waline (n 188) 595; Mitchel de SO L’E Lasser, Judicial Transformations (Oxford 
University Press 2009) 31; Bernard Pacteau, ‘Le contrôle de l’administration / Le contrôle par 
une juridiction administrative / Existence ou non d’une juridiction administrative / La 
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24 August 1790, “Judicial functions are distinct and will always 
remain separate from the administrative functions. It shall be a crimi-
nal offence for the judges of the ordinary courts to interfere in any 
manner whatsoever with the operation of the administration”.934 Com-
plaints with respect to administrative actions had to be brought not to 
court, but to the king.935 A Conseil d’État, composed of the king and 
ministers and explicitly tasked with reviewing the legality of adminis-
trative actions but without autonomous decision-making powers, was 
created in 1791.936 Under the so-called “regime of retained justice” (le 
régime de la justice retenue) all decisions taken by the Conseil d’État 
had to be approved by the head of state.937 Formally, the Conseil d’État 
was an advisory organ. By decree of 11 and 22 June 1806, Napoleon 
established an administrative review Commission within the Conseil 
d’État (la Commission du contentieux). The creation of the 
Commission did not change the status of the Conseil d’État as subject 
to the system of retained justice. The Commission was headed by the 
minister for justice.938 The system for administrative review (La 
juridiction administrative) was thus a separate system for administra-
tive justice, considered—at least initially—not as a system of courts, 
even if already at this time, it was separated from the so-called 
“administration proper” or “active administration” (“l’administration 
proprement dite”,939 “l’administration active”) responsible for policy 
implementation.940 In this way the king was competent both to issue 
ordonnances on the implementation of law, and review complaints 
relating to these ordonnances. They were described by Henrion de 

                                                                                                                             
conception française du contentieux administratif’ (2000) 53 La Revue administrative 91, 93–
94. 
934 “Les fonctions judiciaires sont distinctes et demeureront toujours séparées des fonctions 
administratives. Les juges ne pourront, à peine de forfaiture, troubler, de quelque manière que 
ce soit, les opérations des corps administratifs, ni citer devant eux les administrateurs pour 
raison de leurs fonctions“. Article 13, Loi des 16–24 août 1790 sur l’organisation judiciaire. A 
number of other texts with similar content—which still today is valid law—were also adopted 
at this time. See Waline (n 188) 596. 
935 Décret des 7–14 Octobre 1790, referred to by Pacteau (n 933) 95. 
936 Burdeau (n 919) 43. See also Pacteau (n 933) 95. This Council had predecessors. See, 
Louis Fougère, Le Conseil d’État : Son histoire à travers les documents d’époque, 1799–1974 
(Éditions du Centre national de la recherche scientifique 1974) 3–5.  
937 Burdeau (n 919) 60. 
938 Burdeau (n 919) 70–71. 
939 Chapus (n 220) 45.  
940 Lindseth (n 925) 118. 
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Pansey as, “two ways of administrating”.941 The administration was its 
own judge.942 This so-called dualité des juridictions—duality between 
administration and judiciary—represents a traditional and well-
established conception of the materialisation of the separation of 
powers within the French Republic.943 As noted by Peter Lindseth, the 
creation of a separate system of administrative justice “prompted a 
‘dejudicalisation’ of administrative dispute resolution”.944 Progres-
sively, however, the authority exercised by the Conseil d’État ex-
panded.945 

5.3.2 From Dejudicalisation to Rejudicalisation 

The regime of retained justice was set aside for the first time in 1849 
and replaced by the “regime of deleguated justice” (justice 
deleguée).946 As a result, the Conseil d’État now had competence of its 
own. Further, while the government still appointed les maîtres des 
requêtes, so-called officers responsible for preparing cases before the 
Conseil d’État, members of the Conseil d’État (conseillers d’État) 
were now nominated by the National Assembly as opposed to 
previously, when the head of state alone had appointed them.947 As a 
result of these reforms, the Conseil d’État gained a more autonomous 
position in relation to the administration (administration active). After 
some political turbulence, the autonomy of the judiciary powers of the 
Conseil d’État has been constant since 1872 onward.948 In the same 

                               
941 [“Pourvoir par des ordonnances à l'exécution des lois à la sûreté de l'État, au maintien de 
l'ordre public, c'est administrer. Statuer, par des décisions, sur les réclamations auxquelles ces 
ordonnances peuvent donner lieu, et sur des oppositions que des particuliers se croiraient en 
droit de former à leur exécution, c'est encore administrer. On administre donc de deux 
manières: par ordonnances en forme des lois, et par décisions en forme de jugements.”] 
Henrion de Pansey, De l’autorité judicaire (CJ De Mat [1810] 1830) 199. 
942 Pacteau (n 933) 95. 
943 See Section 2.3.1 ; Waline (n 188) 595; Bell, Boyron and Whittaker (n 595) 56; Bernard 
Pacteau, Manuel de contentieux administratif (3rd edn, Presses Universitaires de France 2006) 
23. 
944 Lindseth (n 925) 118. 
945 See e.g., Jean-Marie Auby and Roland Drago, Traité de droit de contentieux administratif, 
tome 1 (3rd edn, Librairies Générale de droit et de jurisprudence 1984) 234–240. 
946 Article 6, Loi du 3 mars 1849 organique du conseil d'État. 
947 Burdeau (n 919) 95. 
948 Burdeau (n 919) 200–201. Laferrière described the reforms of the Conseil d’État during 
these years. Laferrière (n 924) 236–243.  
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year, a law was adopted confirming the competence of the Conseil to 
review the legality of administrative action.949  

The law of 16–24 August 1790 had as its objective, to separate the 
administration from the judiciary in order to ensure the independence 
of the former.950 Nevertheless, an administrative court system had step-
wise emerged. First, the Conseil d’État acted as advisor to govern-
ment. Soon enough, its position was strengthened. While it disposed 
only of “retained powers”, and any decision it proposed was formally 
taken by the head of state, the latter routinely followed the Councils’ 
opinions. In 1872, the retained powers regime was done away with, as 
the law of 24 May 1872 conferred on the Conseil d’État power to 
make decisions in its own name. This was also the first time that the 
annulment action, which had been developed in the case law of the 
Conseil d’État throughout the 19th century, was explicitly set out in 
legislation.951  

Still, even at this point it was considered that the Conseil d’État 
was competent only where it was explicitly stated in the law (juge 
d’attribution). Where it was not, the minister was competent to decide 
the matter (ministre-juge) and only after that could the Conseil d’État 
be ceased on appeal.952 However, in the 1889 Cadot decision, the 
Conseil d’État broke with this order, deciding that all administrative 
disputes could now be brought directly before it, without previously 
being decided by the minister.953 Wherever the administrative body 
deciding in first instance was competent to decide the matter, the 
action taken by it would be challengeable before the Conseil d’État. 
The latter was now to be the so-called juge de droit commun in first 
and last instance, that is, competent independently of whether it was 
explicitly recognised in the law.954 The Cadot case represented the 
important step whereby competence was moved from the administra-

                               
949 Article 9, Loi du 24 mai 1872 portant réorganisation du Conseil d'Etat. 
950 Loi des 16-24 août 1790 sur l’organisation judiciaire. See Section 5.3.1. 
951 Edouard Laferrière, Traité de la juridiction administrative et des recours contentieux, tome 
II (2nd edn, Berger-Levrault 1896) 405.  
952 Long and others (n 225) 37. 
953 C.E. 13 December 1889, Cadot. 
954 To the extent that administrative courts are, since 1953, generally competent (de droit 
commun) to review administrative action in first instance, the Cadot decision is no longer 
valid law. The position of the Conseil d’État has thus gone from one in which it reviewed 
ministerial decisions, to one of reviewing administrative actions in first instance, to one where 
it essentially reviews decisions of lower administrative courts. However, the Conseil d’État is 
still competent to review certain types of acts in first and last instance: Burdeau (n 919) 466. 
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tion (ministry) to the administrative courts.955 During the last quarter of 
the 19th century, when the Conseil d’État became more independent 
and the annulment action had gained legislative recognition, the case-
load of the Conseil d’État successively increased. Whereas in the year 
1878–1879 the number of cases was 1375, in 1901–1902 it was 5000. 
This number grew further in the early 1900s.956  

5.3.3 Establishing an Objective Legality Model for 
Administrative Review: The Interpretation of Intérêt à agir in 
the early 1900s 

Around this time the Conseil d’État began to extend its competence, 
both in relation to the administration and to the judicial courts, by 
making additional administrative actions subject to review,957 expand-
ing legal standing to bring annulment actions,958 and reviewing aspects 
of the challenged action which previously had not been reviewed.959 
Through these cases, the Conseil d’État established the annulment 
procedure as an instrument for reviewing the objective legality of ad-
ministrative action. As will be shown in the following, both the inter-
pretation of the criterion ratione personae for legal standing, that is, 
the notion of interest, and the scope of administrative judicial review 
and limited reformatory powers of the Conseil d’État, were important 
parts in the elaboration of administrative judicial review as founded on 
objective legality. 

                               
955 Long and others (n 225) 38. 
956 Fougère (n 936) 678; Burdeau (n 919) 207. 
957 On the expanded competence of the Conseil d’État, see e.g., Tribunal des conflits, 8 février 
1873 Blanco; C.E. 6 February 1903, Terrier; C.E. 6 December 1907, Compagnie des chemins 
de fer de l’Est. See further, Fougère (n 936) 682–686. 
958 The early 1900s is often described as the time period in which the Conseil d’État 
importantly expanded the accessibility of the annulment action, reviewed administrative 
actions which had previously not been considered challengeable, and also elaborated further 
on the grounds for review. In this vein, François Burdeau has outlined the steps whereby the 
annulment procedure was developed by the Conseil d’État, and argued that it was “profoundly 
modified”. Burdeau (n 919) 267. However, at least in so far as legal standing is concerned, 
earlier case law also appears to have afforded legal standing in a comparatively generous 
manner. For an early account of the development of the interpretation of the intérêt à agir in 
the second half of the 19th century, see Laferrière (n 951) 437–439. 
959 Importantly, the Conseil d’État held in 1914 and 1916 that it would review the legal 
qualification of facts, as well the existence of the facts upon which the administrative action 
was based. C.E. 4 April 1914, Gomel; C.E. 14 January 1916, Camino; Long and others (n 
225) 156. 
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5.3.3.1 The Notion of Intérêt à agir 

In the second half of the 19th century and the early 1900s, the Conseil 
d’État took a number of decisions that, without opening up for an 
actio popularis, established an extensive interpretation of intérêt à 
agir in the context of the annulment action. While before judicial 
courts, a claimant had to invoke both an interest and a violation of a 
right in order to have legal standing, a direct and personal interest was 
now all that was required in the context of the annulment action.960  

The concrete and practical law on legal standing, as it emerged in 
the case law of the Conseil d’État, is highly context dependent.961 
There is a line of cases on legal standing for public officials 
(fonctionnaires), users of public services (usagers des services 
publics), tax payers (contribuables), property owners (propriétaires), 
inhabitants (habitants) and voters (électeurs), respectively. 

With respect to administrative actions which affect a large number 
of persons, the Conseil d’État held that all of these persons in certain 
cases may have a sufficiently direct and personal interest in the 
subject matter of the action to be granted legal standing. In this vein, 
the Conseil d’État admitted property owners,962 and later, users of 
public services, voters, taxpayers, and inhabitants as claimants. In 
1906 the Conseil d’État granted users of a public service legal 
standing to bring claims against a refusal of a prefect to take action 
against a decision by a tramway company to change the route of one 
of its lines.963 Voters were considered to have a direct and personal 
interest and therefore legal standing to bring claims against a decision 
by a municipality to divide its territory into smaller sections for the 
purpose of organising elections.964 Casanova was the first case in 
which the Conseil d’État granted a tax payer of a municipality to bring 

                               
960 Laferrière (n 951) 436. 
961 Long and others (n 225) 52. 
962 Property owners with a direct and personal interest were granted legal standing to bring 
actions for annulment relatively early on. See Laferrière (n 951) 438. Laferrière underlines 
that standing criteria for property owners were more generous in the context of the action for 
annulment than in the full review procedure for actions for damages. 
963 C.E. 21 December 1906, Syndicat des propriétaires et contribuables du quartier Croix-de-
Seguey-Tivoli, commented in Long and others (n 225) 86–90. 
964 C.E. 7 August 1903, Chabot et commune de Masson; Burdeau (n 919) 262. 
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claims against a decision by a municipal council.965 In this instance, a 
municipal council had decided to debit the municipal budget for the 
salary of a medical doctor, in a situation where all tax payers of the 
municipality subsequently would have access to visit the doctor free 
of charge.966 The Conseil d’État accepted that a person contributing to 
a public collective (collectivité publique) may bring claims against 
decisions having repercussions on the financial situation of the collec-
tive in question.967 This principle was later also applied with respect to 
persons contributing financially to other territorial sub-units, such as 
departments and colonies.968 However, the mere quality of paying 
taxes to the state would not be considered sufficient to fulfil standing 
criteria.969 In the 1906 Croix-de-Seguey-Tivoli case, inhabitants of a 
particular area were considered to have a direct and personal interest 
in an action.970  

In another series of cases, the Conseil d’État recognised that 
mayors, communes and members of political assemblies had a suffi-
cient interest to have legal standing to bring claims against certain 
actions. In 1902 the Conseil d’État held that, as a general principle, 
mayors are entitled to bring an annulment action against a decision 
(arrêté) by a prefect which sets aside a decision by the mayor.971 In the 
following year, members of assemblies or municipal or general 
councils were granted legal standing to bring claims against actions 
adopted by the assembly or council where they were members.972 

 The Conseil d’État also admitted actions brought by organisations. 
In the abovementioned 1906 Croix-de-Seguey-Tivoli case, an organi-
sation of inhabitants brought claims against a decision by a prefect to 
allow the removal of a tramway line in a particular area. Unless the 
prefect took action to the contrary, the area would no longer be acces-
sible by tramway. The Conseil d’État held that because the association 

                               
965 C.E. 29 March 1901, Casanova. Burdeau (n 919); Long and others (n 225) 51. According 
to Laferrière, taxpayers had earlier not been considered to have an intérêt à agir. See, 
Laferrière (n 951) 440. 
966 C.E. 29 March 1901, Casanova. 
967 Long and others (n 225) 51. 
968 C.E. 27 January 1911, Richemond; C.E. 24 June 1932, Sieurs Galandou Diouf et Martin. 
969 C.E. 13 February 1930, Dufour. See, Long and others (n 225) 51. 
970 C.E. 21 December 1906, Syndicat des propriétaires et contribuables du quartier Croix-de-
Seguey-Tivoli. 
971 C.E. 7 June 1902, Commune de Néris-les-Bains; Burdeau (n 919) 262. 
972 C.E. 14 May 1903, Bergeon; Burdeau (n 919) 262. 
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had been formed to defend the interests of persons living in the 
particular area and promote ameliorations of the public service in 
question, it had legal capacity and an interest in the subject matter. 
The association did not have to justify any further what this interest 
more precisely consisted of; the action was admissible “without it 
being necessary to discuss other grounds for inadmissibility” for users 
of public services and associations of such users that fulfilled the ad-
ditional criteria for legal standing.973 

Similar developments took place with respect to availability of 
legality action for labour unions. In 1906, the Conseil d’État rejected 
an action brought by a union of coiffeures (Syndicat des patrons 
coiffeurs de Limoges), and held that the latter could not intervene in 
matters affecting its members individually without being given a 
special mandate to do so by the person or persons affected. Such a 
mandate had not been given in that instance.974 In his conclusions the 
commissioner of government975 Romieu suggested that actions brought 
in the individual interest ought to be distinguished from actions 
brought in a collective interest by a union (action syndicale). In his 
view, the latter type of action should only be admitted if brought in a 
professional and collective interest, unrelated to matters which only 
concern one individual. In contrast, individuals would not be entitled 
to bring claims in a collective interest. However, where an organisa-
tion brings claims against an action which—independently of whether 
it is collective or individual—harms the general interests of the asso-
ciation as defined in its statutes, that action would be admissible. In 
the instance, the action brought by the union was declared 
inadmissible—not because a union as a matter of principle could not 
bring such an action, but because it had not been given the required 
mandate by the individual on behalf of which it claimed to be acting.976 

                               
973 C.E. 21 December 1906, Syndicat des propriétaires et contribuables du quartier Croix-de-
Seguey-Tivoli; For an overview of how this jurisprudence has later developed further, see 
Long and others (n 225) 87–88.  
974 C.E. 28 December 1906, Syndicat des patrons-coiffeurs de Limoges. 
975 The commissaire du gouvernement, nowadays called rapporteur public, is a member of the 
court responsible for impartially presenting the circumstances of the case and the applicable 
law during a public hearing. This presentation of the case by the commissioner is called 
conclusions du commissaire du gouvernement. Information provided on the website of the 
Conseil d’État, arianeinternet.conseil-etat.fr/arianeinternet, accessed 21 February 2019. 
976 Long and others (n 225) 92; Delphine Costa, ‘Jean Romieu, un artisan de la construction 
du droit administratif moderne’ (1995) 48 Revue administrative 88, 94. 
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The reasoning of the commissioner is reflected even with regard to 
today’s law on standing for organisations.977 

5.3.3.2 Legal Standing and the Objective Foundation of Administrative 
Judicial Review  

In parallel to the jurisprudential developments concerning the legal 
standing and other procedural aspects of administrative judicial re-
view, legal scholars debated the meaning and consequences of the 
emerging case law. The character of the administrative judicial review 
as a means for controlling the objective legality of administrative 
action was particularly discussed, not least in contrast to a rights-
based approach to legal standing and judicial review.978 In the late 19th 
century, it was not by any means certain that administrative judicial 
review in France should be based on an objective legality model.979 

In explaining why a direct and personal interest would be sufficient 
to be granted legal standing ratione personae in the context of the 
annulment action, Edouard Laferrière referred to the latter’s purposes: 
To guarantee that all administrative actions adopted in violation of 
applicable formal requirements, or by an incompetent authority, could 
be made subject to review when they affected someone’s interests.980 
In his view, the rights violation was the “mother of administrative 
procedure” to the extent that everyone affected by an administrative 
action has a right to require that that action is taken by a competent 
authority which respects the rules applicable.981 Laferrière also empha-
sised that the reformatory powers of the judge in the annulment pro-
cedure were much more limited than in the full review procedure, and 
related this to the purpose of the annulment procedure of ensuring 
objective legality.982 However, it can be noted that at the same time, 

                               
977 See, Sections 2.3.3 and 9.3.1. 
978 In this regard, French scholars were well-aware of the on-going developments in German 
law and scholarship. See e.g., Léon Duguit, Traité de droit constitutionnel, tome I (1st edn, 
Fontemoing 1911) 1–11. 
979 On tendencies towards a subjective rights model for administrative judicial review in late 
19th century France, see Gaillet (n 777) 379–381. 
980 Laferrière (n 951) 436. 
981 “… L’idée du droit lésé, cette idée mère de tout le contentieux administratif, apparaît aussi 
dans la matière de l’excès de pouvoir: sans doute, en presence d’actes discrétionnaires, on n’a 
pas le droit d’exiger que l’autorité prononce dans tel ou tel sens, mais on a le droit d’exiger 
qu’elle prononce dans les formes de droit et dans les limites de sa compétence.” Laferrière (n 
951) 436. 
982 Laferrière (n 951) 568–570. 
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Laferrière argued that it is only where an administrative action in-
fringes a right, that it may be quashed in the annulment procedure.983 
This indicates that Laferrière was still influenced by a subjective 
understanding of the review carried out by the Conseil d’État. 

In his comment to Ville d’Avignon, Maurice Hauriou too, saw 
objective legality as the ultimate objective of the annulment proce-
dure. He further argued that the administrative judicial review offered 
was organised in the interest of good administration, and that in 
bringing actions for annulment, claimants acted in the public interest, 
as a guardian (“surveillant”) of the administration, a role resembling 
that of a public authority seeking to repress contraventions of the 
law.984 In his comment to Casanova, Maurice Hauriou emphasised that 
the importance of extending legal standing was less in the actual 
question of admissibility, and more in how the role of the Conseil 
d’État itself would be affected as a result of extending the standing 
conditions. In his analysis, the review carried out by the Conseil 
d’État would now go beyond controlling the legality of the challenged 
decision; it would go so far as to be charged with ensuring “good 
administration” and “administrative morality”. That responsibility, 
Hauriou found, extends beyond interpreting legal texts.985  

Léon Duguit praised objective legality as the theoretical basis for 
administrative judicial review and welcomed that legal scholars 
“finally appear to have understood … the purely objective character of 
the annulment action and how it is distinct from a subjective action”, 

                               
983 [“la violation de la loi n’est un moyen d’annulation que si elle constitue en même temps 
une atteinte à un droit”, Laferrière (n 951) 532.  
984 “… le recours pour excès de pouvoir est un moyen de nullité objectif, organisé dans un but 
de bonne administration. Tel il a été créé et tel il est resté. Si on confie son maniement à des 
intéressés, c’est pour transformer ceux-ci en des surveillants de l’Administration; ils ont un 
intérêt personnel sans doute, mais en même temps ils agissent dans l’intérêt de la Puissance 
publique; dans l’instance engagée, ils ne sont pas des parties en cause défendant leur droit, 
leur situation se rapproche de celle d’un ministère public poursuivant la répression d’une 
contravention”. C.E. 8 December 1899, Ville d’Avignon; Maurice Hauriou, ‘Recours pour 
excès de pouvoir et tierce opposition, Note sous Conseil d’Etat, 8 décembre 1899 (Ville 
d’Avignon), 15 décembre 1899 (Adda), S. 1900.3.73’ (2015) 15407 Revue générale du droit 
on line <www.revuegeneraledudroit.eu/?p=15407>. 
985 C.E. 29 March 1901, Casanova; Maurice Hauriou, ‘La recevabilité du recours d’un 
contribuable contre une délibération du conseil municipal intéressant les finances de la 
commune, Note sous Conseil d’Etat, 29 mars 1901, Casanova, S. 1901.3.73’ (2014) 13296 
Revue générale du droit on line <www.revuegeneraledudroit.eu/?p=13296>; Maurice 
Hauriou, Précis de droit administratif et de droit public (10th edn, Paris 1921) 423. Also cited 
by Burdeau (n 919) 268. 
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although he found that it had taken too long.986 Duguit did not find that 
role of the Conseil d’État extended beyond controlling the legality of 
the challenged action.987  

Indeed, the question of legal standing was part of a broader 
discussion on the function of the review of administrative action, as 
well as the role of the administrative court. There were disagreements 
and different ways of understanding this function and role. The 
Conseil d’État did not explicitly answer the question whether the 
legality action was to be considered of objective or subjective nature. 
However, the emerging case law on legal standing made the annul-
ment action accessible to large categories of persons. Together with 
other reforms resulting from the case law of the Conseil d’État—in 
particular regarding the expansion of the types of actions that were 
held to be challengeable, and the decisions whereby the facts under-
lying an administrative action and their legal qualification were 
considered reviewable by the Conseil d’État—the administrative judi-
cial review was shaped as an instrument for extensive and in-depth 
review of the objective legality of administrative action. 

The annulment action has been reformed at several occasions 
throughout the 20th century. Today, administrative courts of first in-
stance, instead of the Conseil d’État, are competent to review admin-
istrative action in first instance.988 Their decisions may be challenged 
before higher administrative courts, and in last instance, the Conseil 
d’État.989 Concerning legal standing to bring annulment actions, the 
jurisprudence of the Conseil d’État has, with time, been understood as 
balancing between, on the one hand a wish to make the annulment 
action accessible, and on the other not to go as far as an actio 
popularis. Legal standing would be granted in a wide range of situa-
tions in which different types of interests, including moral or 
ideological, would be affected. At the same time, these interests would 
still be categorised as more immediate or more remote in relation to 
the claimant. To have legal standing ratione personae, very remote or 

                               
986 “Aujourd’hui, la doctrine paraît enfin comprendre ce caractère purement objectif du 
recours pour excès de pouvoir et comment il se distingue nettement du recours subjectif ”. 
Léon Duguit, Traité de droit constitutionnel, tome II (3rd edn, Fontemoing 1927) 389. 
987 Burdeau (n 919) 269. 
988 Décret n° 53-934 du 30 septembre 1953 portant réforme du contentieux administratif; 
Décret n° 53-1169 du 28 novembre 1953 portant règlement d'administration publique pour 
l'application du décret du 30 septembre 1953 sur la réforme du contentieux administratif. 
989 Loi n° 87-1127 du 31 décembre 1987 portant réforme du contentieux administratif. 
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indirect interests would not suffice.990 This balancing act carried out by 
the judge deciding on the admissibility of a legal action has, further-
more, been seen as a way of reconciling the legality principle with 
legal security for the parties. Periods for filing an action, the types of 
acts that are challengeable, and the determination of whether a third 
party has a sufficient interest to be granted legal standing have been 
considered, “instruments to draw the line between safeguarding 
legality and legal security”.991  

Notably, the objective character of the annulment procedure has 
been complemented by an increasing emphasis on the interests of the 
parties, referred to as “subjectivisation” (“subjectivisation”) of ad-
ministrative law.992 Since 1995, the powers of the judge in the annul-
ment procedure have been extended insofar as she now may not only 
quash or uphold the challenged administrative action, but also issue 
injunctions. This can, and has, been understood as a move away from 
the objective legality model for administrative judicial review, to-
wards a judicial review which focuses more on the interests of the 
parties.993 It has been argued that such “subjectivisation” of 
administrative law destabilises the foundations of the Objective 
Legality Model for Administrative Judicial Review. Even so, the 
objective character of the annulment action nevertheless appears 
fundamental to the understanding by jurists of the rationales of 
administrative judicial review.994 Current law on legal standing and 
scope of administrative judicial review—while comprising a clear 
subjective dimension—also reflects the objective legality rationale.  

                               
990 See Long and others (n 225) referring to Jacques Théry, comment on C.E. sect. 28 mai 
1971, Damasio, Rec. 391. 
991 Alexandre Ciaudo, Irrecevabilité en contentieux administratif français, (L’Harmattan 
2009) 25. 
992 The possibility of appealing the judgment of the administrative court is one example. 
Waline (n 188) 683, 706; Gaillet (n 777) 8. This subjectivisation will be discussed further in 
Sections 9.3 and 9.5. 
993 Eduardo Garcia de Enterria, ‘Le contrôle de l’administration / Techniques, étendue, 
effectivité des contrôles / Contentieux administratif objectif et contentieux administratif 
subjectif à la fin du XXe siècle: Analyse historique et comparative’ (2000) 53 Revue 
administrative 125, 127; Jean-Bernard Auby, ‘La bataille de San Romano. Réflexions sur les 
évolutions récentes du droit administratif’ (2001) 57 L’actualité juridique, droit administratif 
912, 921.  
994 Auby, ‘La Bataille de San Romano. Réflexions Sur Les Évolutions Récentes Du Droit 
Administratif’ (n 993) 912; Julien Bétaille, ‘Les limites européennes à la subjectivisation du 
contentieux de l’urbanisme’ [2018] Bulletin juridique des collectivités locales 728, 730. 
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5.3.4 Discussion 

The late 19th and early 20th century was a foundational time for the 
law on legal standing to bring claims against administrative action in 
France. In a series of decisions, the Conseil d’État elaborated an 
extensive interpretation of the notion of intérêt à agir in the context of 
the annulment action, and thereby allowed broad categories of persons 
to challenge the legality of administrative action. Together with other 
developments in its case law, the wide legal standing granted by the 
Conseil d’État enabled it to exercise control of executive power and 
establish itself as a supreme administrative court. The procedural law 
developments of the Conseil d’État at this time established adminis-
trative judicial review as an instrument for ensuring the legality of 
administrative action. The choice of a model founded on objective 
legality can be explained in part by this institutional development, 
whereby the Conseil d’État became increasingly autonomous. At the 
same time, legal scholars like Laferrière, Duguit, and Hauriou argued 
in favour of objective legality as rationale for administrative judicial 
review.  The latter rationale was reflected in the assessment by the 
Conseil d’État of legal standing. While the assessment of legal 
standing had a subjective dimension in the sense that the claimant had 
to show a personal interest in the contested administrative action, the 
notion of interest was nevertheless interpreted broadly. Further, the 
limited scope of judicial review within the annulment procedure also 
corresponded to the objective of controlling legality, rather than pro-
tecting the interests of the claimant. However, an actio popularis was 
never accepted. Rather, the case law of the Conseil d’État has been 
considered to balance the interest in wide access administrative judi-
cial review with that of not overburdening courts with excessive liti-
gation.995 In contrast to a rights-based approach to legal standing and 
administrative judicial review, the objective legality model was 
founded on the idea of the general interest of the lawfulness of the 
administration. The Objective Legality Model for Administrative 
Judicial Review is still today considered to provide a foundation of 
administrative judicial review in France.996 

                               
995 Long and others (n 225) 52; Emilie Chevalier and Mariolina Eliantonio, ‘Standing before 
French administrative courts: too restrictive to effectively enforce environmental rights?’ 
[2017] Montesquieu Law Review (EN) 65, 67. 
996 See e.g., Denoix de Saint Marc (n 355) 3–5; Auby, ‘La Bataille de San Romano. 
Réflexions Sur Les Évolutions Récentes Du Droit Administratif’ (n 993) 912. 
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6 Comparative Conclusions and 
Environmental Law Outlook 

6.1 Introduction 

Chapters 4 and 5 have described procedural structures, historical 
events, justifications, interests, theories, and other factors, that over 
time have shaped rationales for access to national courts (in the case 
of the EU), and more specifically, rationales for legal standing before 
administrative courts and scope of administrative judicial review in 
Germany and France. This chapter aims to comparatively assess these 
historical developments, and the identified rationales underpinning the 
law on access to justice in the EU, German and French legal systems. 
It will be argued that each of the three systems has its own tradition of 
access to justice: The rationales for access to justice emerged in the 
past, have been passed on from generation to generation, and live on 
in the law as it stands today.997 It is submitted that these traditions have 
shaped, and still today do shape, the extent to which EU, German and 
French law provides that individuals and organisations can bring 
claims against administrative action before a (national, administrative) 
court.  

The chapter is structured as follows. First, in Section 6.2, brief 
summaries of Chapters 4 and 5 are provided. These are meant to 
underline the most important features of the respective access to 
justice regimes, and the events that have marked their evolution. 
Second, the rationales for access to justice in the German and French 
systems, as well as in EU law generally, are discussed comparatively 
in Section 6.3. In Section 6.4, it is argued that by comparing the Ger-
man and French access to justice regimes, and the rationales for access 
to national courts in the EU legal system, one notes a traditional 
character to the law on access to justice. In Section 6.5, the EU, Ger-
man and French access to justice traditions are discussed through the 

                               
997 These three criteria for the identification of a tradition were brought forth by Krygier (n 
64).  
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lens of the environmental rationales underlying the right of access to 
justice of the Aarhus Convention, which were set out in Chapter 3. 

6.2 Summary: Legal Standing to Bring Claims Against 
Administrative Action at the Heart of Three Legal 
Orders 

This section summarises how access to national courts has become a 
fundamental feature of EU law, as well as the emergence and 
development of the German and French rationales of access to justice. 

6.2.1 The European Union 

As shown in Chapter 4, the possibility for individuals of accessing 
national courts has been an important theme in the case law of the 
Court of Justice throughout the evolution of private decentralised en-
forcement and the EU system of judicial protection. Not in the sense 
that legal standing or scope of review was a concern for the Court of 
Justice in the early years of European legal integration; rather, differ-
ent legal aspects relevant to the possibilities of individuals relying on 
and enforcing EU law before national courts, have arisen in different 
times. The steps taken by the Court of Justice in this regard have 
successively reinforced the possibilities of individuals to trigger judi-
cial control of administrative action, and turned the right to judicial 
protection into a core value in the EU legal order.998 As a consequence 
of the strict standing regime applicable to direct actions before the 
Court of Justice, national courts have been seen as crucial arenas, not 
only for control of national implementation, but also for controlling 
the legality of administrative action of the EU.999  

First, the Treaty of Rome contained structures which, despite not 
originally having been intended as such, were developed by the Court 
of Justice to create a system in which individuals would be able to rely 
on EU law before national courts. Through the preliminary reference, 

                               
998 Bernard Stirn has similarly noted that the strengthening of judicial control and the right to 
an effective remedy is a fundamental trend in European law. Bernard Stirn, ‘The 
Independence and Interdependence of Judges’ in Bernard Stirn and Eirik Bjørge (eds), 
Towards a European Public Law (Oxford University Press 2017) 128. 
999 See Section 4.2.1., and further Section 8.5.  
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the Court of Justice is able to control national implementation and 
application of EU law. In particular, the expanded scope of the pre-
liminary reference procedure represented a crucial step towards 
decentralised enforcement. Likewise, the elaboration of the Doctrines 
of Direct Effect and Primacy paved the way for private enforcement. 
The effectiveness of rights conferred by EU law was a central argu-
ment by the Court of Justice in justifying these first steps towards 
strengthening the role of individual litigants. However, even if rights 
references were an important part of the reasoning that enabled this 
development, direct effect was soon expanded beyond the language of 
rights. In the field of environmental law, the Court of Justice held that 
sufficiently clear and unconditional provisions of EU law could be 
relied upon, without explicitly mentioning rights for individuals.1000  

The combination of direct effect, primacy and the preliminary pro-
ceedings formed a mechanism which could allow individual claimants 
to trigger a control of Member States and to push national courts to 
assist in the enforcement EU law. Even if neither of those explicitly 
required Member States to adjust their procedural law, it is submitted 
that they were indirectly preparing the ground for a development 
where Member States would have to make sure that access to justice 
before national courts would be sufficiently guaranteed. Just like the 
Doctrines of Direct Effect and Primacy of EU law are often described 
as defining characteristics of EU law,1001 the possibility for individuals 
to bring EU law based claims before national courts can be considered 
a key feature of the EU judicial structure and enforcement model.1002 In 
other words, even before the emergence of EU procedural law 
governing access to justice before national courts, such access was 
indeed presumed and made part of the EU judicial structure and the 
architecture of the EU legal order.  

If the Doctrine of Direct Effect provided that individuals may in-
voke sufficiently precise and unconditional provisions, the question of 
whether they had a procedural possibility to do so, remained 
                               
1000 See Section 4.3.2. 
1001 de Witte (n 723) 324.  
1002 Today, this is reflected in Article 19, para. 1, TEU and Article 47 of the Charter. It can be 
noted that more broadly, participation of civil society has been considered a fundamental way 
of increasing the legitimacy of the EU and that it forms part of the understanding of 
democracy in the EU. Article 11 TEU expressly refers to mechanisms of participatory 
democracy, complementing the principle of representative democracy set out in Article 10 
TEU. I will come back to the parallel between participation of civil society in a democratic 
order and possibilities of bringing claims against administrative action before a court in the 
Concluding Remarks. 
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unanswered. For direct effect to function as means for enforcing EU 
law before national courts, it is dependent on procedural law. In light 
of this, it might just have seemed natural to the Court of Justice to 
develop principles which facilitated the possibilities of individuals to 
rely on directly effective EU law in the manner envisaged. In addition 
to the Rewe/Comet principles of effectiveness and equivalence, and 
their subsequent development, the principle of effective judicial pro-
tection was key in the argumentation of the Court in this regard. 
Requirements stemming from the general principles of effectiveness 
and judicial protection have been understood as an implicit EU law 
requirement that affected persons are granted legal standing to exer-
cise rights, or more generally, enforce directly effective EU law before 
national courts.1003 Arguably, these principles all operated as intru-
ments for expanding the possibilities of making EU law based claims 
before national courts, and towards bridging the gap between directly 
effective law and the procedural possibilities of enforcing it.1004 It is 
hard to imagine the emergence of these principles without the prior 
development of the Doctrines of Direct Effect and Primacy.  

In the EU legal system, judicial review of actions adopted by 
national or EU administrative authorities is not only a means to ensure 
that a claimant can exercise her rights under EU law. Such review 
procedures are also fundamental in order to ensure enforcement and 
compliance—ultimately the effectiveness and primacy of EU law.1005 
More specifically, they are instruments for ensuring, if EU law has 
been adopted, it is implemented in the Member States so that where 
necessary, national law is replaced or adjusted as required. Hence, 
protection of rights is tied to an enforcement function in EU law.1006 
The latter is in turn tied to the core constitutional value of rule of law 
                               
1003 Andersson (n 343) 135. Legal standing has been addressed by the Court of Justice as a 
matter of judicial protection in C-432/05 Unibet (2007) and in C-87/90, C-88/90 and C-89/90 
Verholen (1991). More recently, Jan Darpö has argued that standing is a “legal consequence” 
of direct effect. Darpö, ‘Pulling the Trigger: ENGO Standing Rights and the Enforcement of 
Environmental Obligations in EU Law’ (n 730). 
1004 This gap, noted above in Section 2.5, is equally affected by the implementation of Article 
9 of the Aarhus Convention into EU law. See Section 8.4. 
1005 Alter (n 622) 1. Jean-Bernard Auby specifies that national judicial review is a decisive 
means for the enforcement of EU law, and a decisive forum for judicial supervision of EU 
illegal decisions, even if the EU court has sole authority to declare them unlawful. See Jean-
Bernard Auby, ‘About Europeanization of Domestic Judicial Review’ (2014) 7 Review of 
European Administrative Law 19, 20. 
1006 For a similar reasoning, see Andersson (n 343) 116. This is illustrated by the difficulty of 
separating the principle of effective judicial protection from the principle of effectiveness. See 
Wallerman (n 314) 98. 
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in the EU.1007 And, in addition to safeguarding rights protection and the 
rule of law in the Union, cases brought before national courts make it 
possible for the Court of Justice to rule on the interpretation and 
validity of EU law.1008  

Judicial protection is ensured centrally by the Court of Justice, with 
the help of national courts—the “ordinary courts” of the EU—
referring questions of interpretation and validity to it and in so doing, 
playing a crucial role in completing the EU system of remedies and 
procedures. National courts, in turn, are “helped” in their function as 
instance for control of Member State compliance by claimants who 
bring cases before them. Private enforcement eases the burden of the 
European Commission to act as “guardian of the Treaties”. The EU 
enforcement model is a mixed one: Enforcement is ensured by public 
bodies, financed by public resources, and by actions taken by private 
actors such as individual citizens, enterprises, and—increasingly— 
NGOs.1009  

6.2.2 Germany 

The Subjective Public Law Rights Access to Justice Regime must be 
understood in light of historical developments, particularly in the late 
19th century, as well as after World War II. In these two time periods, 
the question of who may bring an action before an administrative 
court was intertwined with the construction of the German 
Rechtsstaat.1010 While the Doctrine of Subjective Public Law Rights 
emerged in the 1880s, it took time before the Subjective Public Law 
Rights Model for Administrative Judicial Review was established in 
practice.1011 In the second half of the 19th century the emerging 
administrative procedural law of the German states was fragmented. 
There was no consensus regarding the function of administrative 
courts in general. The elaboration of the Doctrine of Subjective Public 
                               
1007 A value reflected in Article 2 TEU, which states that the EU is founded on the rule of law. 
1008 As pointed out by the European Commission in its Notice on Access to Justice in 
Environmental Matters (2017). 
1009 See below in Section 8.3. In examining the pragmatic and political effects of the Van 
Gend & Loos case, Weiler noted how in one move, the Court of Justice put in place a 
centralised/decentralised enforcement model, relying on both public and private resources. 
Weiler, ‘Van Gend En Loos: The Individual as Subject and Object and the Dilemma of 
European Legitimacy’ (n 655) 96. 
1010 Gaillet (n 777) 17. 
1011 Gaillet (n 777) 370. 
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Law Rights by public law scholars reflected the historical and political 
context of the late 19th century. Notably, legal standing and scope of 
judicial review were addressed as a question of defining the relation-
ship between the state and the individual and access to administrative 
courts was discussed as an issue of taking part in the exercise of 
public powers. The private law origins of the concept of subjective 
public law rights, with a strict focus on the rights of individuals, pro-
vided a foundation to the Subjective Public Law Rights Model for 
Administrative Judicial Review. The strict focus on individual rights 
essentially shaped the function of administrative courts into a safe-
guard for the protection of such rights—public interests were not to be 
ensured through judicial review, but through other means. The 
theoretical definition of subjective public law rights was linked to the 
concrete activity of administrative courts: That of safeguarding rights. 
Rights, in this context, appear as a defence against the state, with 
clearly defined boundaries. To grant legal standing in matters not 
related to the violation of a subjective public law right would be con-
sidered illegitimate, since it would risk encroaching on the rights of 
other individuals.  

While subjective public law rights—whether constitutional or con-
tained in legislation—can still be understood from the point of view of 
the Doctrine on Subjective Public Law Rights as developed in the late 
19th century, the concept has to an important extent shifted its con-
tent. The Subjective Public Law Access to Justice Regime has 
survived grand societal changes and challenges. In the Weimar 
Republic, administrative courts of the states reviewed the legality of 
administrative action in light of constitutional and administrative law. 
An understanding of constitutional rights as legally binding emerged, 
but remained controversial to many. The Subjective Public Law 
Rights Access to Justice Regime appears to have been strengthened 
rather than questioned during this time period. In contrast, in the eyes 
of the national socialists, individual rights were to be replaced by 
“People’s Communion”. Consequently there was no place for any 
form of control of the legality of administrative action. After World 
War II, human dignity and the respect of individual freedom became 
the central values around which politicians and the public as well as 
legal scholars sought to re-invent the Rechtstaat in a manner that 
marked the furthest possible distance from the national-socialist re-
gime. The focus on the individual human being and the respect for her 
rights appeared urgent and necessary, and as the only possible way 
forward. Politically and ideologically, the re-introduction of subjective 
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public law rights as a foundational category of public law was a 
reaction against the national-socialist regime. Subjective public law 
rights had a new momentum, and again, they were used as building 
blocks not only in the model of administrative judicial review, but also 
in the construction of the German Rechtsstaat.  

Although subjective public law rights have constituted an important 
legal category throughout the development of modern German ad-
ministrative procedural law, it does not seem as if at any point in 
history there has been agreement on the precise meaning and signifi-
cance of the Doctrine on Subjective Public Law Rights. Rather, the 
Doctrine appears to have suited different political objectives at 
different times. The meaning of the notion of subjective public law 
rights has evolved. Legal standing has been expanded considerably 
through “subjectivisation”, whereby administrative law was 
increasingly interpreted as protecting individuals and hence conferring 
subjective public law rights. It should also be noted that, although the 
Subjective Public Law Rights Model for Administrative Judicial Re-
view today is regarded as a foundation of German administrative law, 
it has been repeatedly and intensely questioned and criticised. In light 
of European and comparative law, and not least in specific sectors of 
administrative law such as environmental law, standing based on sub-
jective public law rights has been considered to provide too narrow 
court access.1012 Since the 1970s special rules in State law have 
allowed certain environmental organisations to bring claims against 
administrative action relating to the environment.1013  

6.2.3 France 

The persistent fears of giving courts a power that would weaken the 
executive, and the resulting strong emphasis on the division between 
administration and judiciary, conditioned the development of the 
Conseil d’État and the annulment procedure throughout the 19th 
century. It also helps explain why the annulment action in the early 
1900s had developed precisely into a means of safeguarding objective 
legality.1014 As seen in Chapter 5, the Conseil d’État was originally an 

                               
1012 See, Section 5.2.5.2. See also, Schönberger (n 886) 75. 
1013 As will be considered in Chapter 9, the development towards opening administrative 
judicial review to matters of public interest in the environmental law context, has been 
particularly strong in the last decade. 
1014 Denoix de Saint Marc (n 355) 3; Lindseth (n 925) 122. 
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advisory organ, and formally itself part of the administration the 
actions of which it reviewed. The Conseil d’État grew out of the 
executive and also kept functions unrelated to administrative litigation 
even when the system of retained justice was replaced by the system 
of delegated justice in 1872.1015 Through its case law on the annulment 
procedure the Conseil d’État expanded its own role and powers in 
reviewing the actions of the administration, until the point of 
becoming a key institution in relation to the administration which it 
had previously been part of.1016 The emergence of the objective legality 
rationale of administrative judicial review appears closely connected 
to the institutional development whereby the Conseil d’État became 
an autonomous instance of review. 

The separation of the administration and judicial courts remained 
and was acknowledged throughout the developments of the annulment 
procedure around the turn of the 20th century.1017 The idea of the 
annulment procedure as an instrument for administrative self-disci-
pline remained, and even appears to have been strengthened.1018 The 
Cadot decision has been understood by Peter Lindseth as a realisation 
on the part of the members of the Conseil d’État that there was a place 
in the republican order for independent legal control of executive 
power, and that hierarchical political control by parliament or 
government ministers was not enough.1019 In line with the objective 
foundation of administrative judicial review, the purpose of control-
ling the administration, the case law of the Conseil d’État made the 
annulment action accessible to broad categories of persons. Further-
more, the limited reformatory powers of the Conseil d’État indicate 
that the annulment procedure was not primarily aimed at safeguarding 
the subjective interests of the claimant. It should be kept in mind, 
however, that an actio popularis was not introduced. The interpreta-
tion of the interest criterion retained a subjective dimension, in the 
sense that the relation between the contested action and the applicant 
determined whether legal standing was to be granted; a general 
interest in law enforcement was not deemed sufficient. 

                               
1015 The system of delegated justice allowed the Conseil d’État to independently review 
administrative action. See Section 5.3.2. 
1016 de Enterria (n 993) 125; Fougère (n 936) 701. 
1017 Lindseth (n 925) 122. 
1018 de Enterria (n 993) 126. 
1019 Lindseth (n 925) 123. 
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As opposed to a rights-based model for legal standing and admin-
istrative court review, the Objective Legality Model developed by the 
Conseil d’État at this point does not concentrate on the parties to the 
case—its focus lies on controlling the administration. Therefore, there 
is no reason for the reviewing court to have any powers other than 
being able to uphold or quash the challenged action. However, it is 
essential that legal standing is open enough to allow individuals to 
trigger the control. The important role played by individuals was 
noted by Maurice Hauriou, who likened the role of the litigant to that 
of a ministère public (who is charged with defending public interests 
before administrative tribunals).1020 Catherine Teitgen-Colly has held 
that the judgments of the Conseil d’État around the turn of the 20th 
century represented a shift in the nature of the administrative judicial 
review: Moving from a previous order in which all court procedures 
had a subjective character, focusing on rights (droits), to a new order, 
in which a distinction was made between subjective and objective 
procedures, where the latter focused on the respect of law (droit) 
rather than rights (droits).1021 While administrative judicial review in 
France is generally considered to have an objective foundation, one 
may note that subjective rights are and have long been an important 
category for determining legal standing in French law. A concern for 
the interests of the parties seem also to have motivated several reforms 
of the administrative judicial procedure throughout the 20th 
century.1022 

6.3 Comparative Remarks: Rationales for Access to 
Administrative Judicial Review 

Rationales for legal standing (or, in the context of EU law, rationales 
for access to national courts) and scope of administrative judicial re-
view have given shape to different roles for administrative courts, or 
more broadly, the national courts of EU Member States. It has been 
argued that, while EU procedural law governing access to national 
courts is still piecemeal, it is possible to identify rationales justifying 

                               
1020 Hauriou, ‘Recours Pour Excès de Pouvoir et Tierce Opposition, Note Sous Conseil d’Etat, 
8 Décembre 1899 (Ville d’Avignon), 15 Décembre 1899 (Adda), S. 1900.3.73’ (n 984). 
1021 Catherine Teitgen-Colly (ed), L’accès au juge: L’interêt à agir (Librairies Générale de 
droit et de jurisprudence 2014) 5. 
1022 See Section 5.3.3.2, and further Section 9.3. 
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why natural and legal persons should be able to bring claims before 
national courts.1023 In the following, EU rationales for access to the 
courts of the Member States will first be compared to the German and 
French rationales for legal standing and scope of administrative judi-
cial review. Thereafter the German and French rationales will be dis-
cussed comparatively. 

 

6.3.1 EU Rationales for Access to National Courts, and German 
and French Rationales for Access to Administrative Judicial 
Review 

The EU cannot be said to follow either the German or the French 
models for administrative judicial review. The rationales for access to 
national courts in the EU instead reflect a combination of the French 
objective legality rationale, and the German subjective public law 
rights rationale. In addition, EU law on access to national courts has 
rationales that are specific to the EU legal order. 

The finding of the Court of Justice that EU law could confer rights 
on individuals, like the subsequent developments with regard to the 
right to judicial protection, has indeed been central pieces in the legal 
argumentation whereby access to national courts has emerged as an 
essential building block in the EU judicial structure and enforcement 
model. In the early case law of the Court of Justice, rights conferred 
by EU law were framed at the same time as an instrument for the en-
forcement of Member State obligations and a means to satisfy an 
individual interest.1024 There was a connection between holding an 
individual right and being entitled to demanding the enforcement of 
EU law. The phenomenon of “empowering”1025 the individual to en-

                               
1023 I would further submit that while these rationales were not always explicitly outspoken, 
they correspond to a vision for the development of procedural law in the EU. Eliantonio and 
Muir have seen it differently, arguing that “there never was a broader vision of what the 
function of proceduralisation is or ought to be in the process of European integration”. 
Widdershoven has made a similar argument. Eliantonio and Muir (n 767) 203; Widdershoven 
(n 759) 12.  
1024 For a similar reasoning, see Herwig CH Hofmann and Catherine Warin, ‘Identifying 
Individual Rights in EU Law’ [2017] University of Luxembourg Law Working Paper Series 
2017-004 1, 2, 4. 
1025 For an account of how EU law incentivise and thereby empower individuals to take legal 
action to enforce their rights, see Kelemen (n 652) 2011. Whether de facto the right to enforce 
EU law represents an empowerment of the individual has been questioned e.g., by Anne 
Orford, ‘Europe Reconstructed’ (2012) 75 Modern Law Review 275, 285–286. See further 
Section 8.6.4. 
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force EU law by conferring individual rights, and thereby enhance the 
effective implementation of EU law, has been described as “functional 
subjectivation”.1026 However, provisions of EU law other than those 
considered to confer rights, were also held to have direct effect, and 
thus be enforceable before national courts by “those concerned”.1027 
The justification put forth by the Court of Justice was that the 
effectiveness of the binding obligations imposed by EU law requires 
that individuals are able to rely on it directly before national courts.1028 
Access to national courts in the EU is therefore both a means to 
protect rights conferred by EU law, and more broadly, a pre-condition 
to decentralised legality control. EU rationales for access to national 
courts may be held to have both subjective and objective dimensions. 
However, since exercising rights conferred by EU law also helps 
ensure that Member States effectively implement EU law, it is sub-
mitted that the objective legality rationale for access to national courts 
is dominant in EU law. 

In both EU and French law, access to (national, administrative) 
courts can be a means of controlling objective legality. However, a 
fundamental difference between the French and EU rationales for 
court access, is that in the EU the legality control performed by courts 
of the Member States links national legal orders to the EU for the 
purpose of realising the primacy of EU law in practice. Within the EU 
legal order, legality control of Member State administrative action 
thus translates into compliance control.  

In addition, wide access to national courts has a centralising effect 
within EU law. Access to national courts and the preliminary 
reference procedure together contribute to allowing the Court of Jus-
tice to centrally determine what is legal or valid and what is not, under 
EU law. The individual claimant relying on EU law in this manner 
helps ensure that a Member State does not make its own (and possibly 
incorrect, according to EU law) interpretations of what is legal under 
EU law.1029 Whether or not national legislation existed prior to the 
adoption of EU law within a particular area, and whether or not a 
Member State was of the opinion that it had implemented EU law 

                               
1026 Ruffert (n 156) 327. 
1027 See C-72/95 Kraaijeveld (1996), para. 56; C-435/97 WWF (1999), para. 69. See also 
Sections 4.3.1 and 4.3.2. 
1028 See Section 4.3.2. 
1029 Although, the decision whether to make a reference rests with the national court. C-
283/81 CILFIT (1982); C-314/85 Foto-Frost (1987). 
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correctly, a finding by the Court of Justice that national law is incom-
patible with EU law, will require the Member State to adjust to the EU 
rule of law. This is a conseOver time, litigation before national courts 
in this manner—at least in theory—assists further legal integration 
within the Union. It also contributes to a uniform application through-
out the Union and reduces the possibility that states in practice inter-
pret EU law in a different way than it would have been interpreted by 
the Court of Justice.1030 

To the extent that both German and EU law rely on rights in order 
to justify why a person should be granted legal standing or be entitled 
to rely on EU law directly before national courts, a number of 
differences can be identified with respect to these two rights-based 
approaches. First of all, it has already been concluded that, unlike in 
German law, the absence of a rights infringement is not a reason to 
deny access to a national court under EU law. As we have seen, the 
conferral of rights is not a necessary condition for a provision of EU 
law to have direct effect. Also, the German concept of subjective 
public law rights is different from the notion of rights in EU law.1031 
Likewise, the underlying rationales and theoretical underpinnings of 
the German and EU rights-based approaches are different. Under 
German administrative procedural law, the primary objective of the 
administrative court procedure is to ensure individual rights protec-
tion. Enforcement is primarily a task for the administration. Subjective 
and objective interests protected by public law, and public and indi-
vidual interests in administrative actions, are thus, in theory, kept 
apart.1032 By contrast, in EU law, rights protection and enforcement go 
hand in hand.1033 Enforcement is a task not only for public authorities, 
but also for private individuals, including natural persons and organi-
sations.  

The fundamental difference between the EU rationales for access to 
national courts, and the German and French rationales for access to 
administrative judicial review, is that in the EU access to national 
courts is about making sure that the primacy of EU law in relation to 
national law is safeguarded in practice. In other words, rules on access 
                               
1030 The question whether wider access to national courts in practice leads to a greater use of 
the preliminary reference, and whether the answers provided by the Court of Justice are 
indeed correctly made use of by national courts, can be problematised. See Sections 7.3.1 and 
8.4.2. 
1031 See Section 6.5.2. 
1032 Masing (n 356) 176. 
1033 See Hofmann and Warin (n 1024) 10. 
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to national courts constitute a building block in the relationship 
between national and EU legal systems, as well as, more specifically, 
between national and EU judicial structures. 

6.3.2 The German and French Models for Administrative 
Judicial Review, and Their Rationales 

The German and French models for administrative judicial review are 
often described as each other’s opposites.1034 In the Subjective Public 
Law Rights Model, the point of departure is the individual and her 
rights. In the Objective Law Model, the starting point is the admin-
istration, and the legality of its actions.1035 At the same time, it is well 
known that German and French systems of administrative judicial 
review contain elements from both models.  

In the case of the Subjective Public Law Rights Model for Admin-
istrative Judicial Review, it is accepted that the protection of subjec-
tive public law rights may, incidentally, also result in an objective 
legality control (Objektiv-rechtliche Kontrollfunktion).1036 It might well 
be that whilst protecting a subjective interest, an objective interest is 
also safeguarded by a particular legal norm.1037 Furthermore, as de-
scribed in Chapter 5, the evolution of the notion of subjective public 
law rights has resulted in the “subjectivisation” of provisions of Ger-
man public law. In other words, provisions that previously have been 
considered to have objective character may now be interpreted as con-
ferring subjective public law rights, the violation of which can give 
rise to claims that can be brought before administrative courts.1038 This 
shows that it is not possible to once and for all define a dividing line 
between subjective and objective law because where and how this line 
is drawn changes.1039  
                               
1034 See e.g. Ruffert (n 156) 326; Denoix de Saint Marc (n 355) 4; Michel Fromont, Droit 
administratif des États européens (Presses Universitaires de France 2006) 164–165. 
1035 Denoix de Saint Marc (n 355) 4. 
1036 Schmidt-Aßmann (n 108) 18; Schlacke, Überindividueller Rechtsschutz (n 148) 1.  
1037 This understanding of judicial review as means for both individual rights protection and, 
incidentally, for safeguarding a public interest shares characteristics with the idea of 
individual rights protection as a means for ensuring enforcement in the EU, as envisioned by 
the Court of Justice in Van Gend & Loos. However, there are important differences: The 
rights-based approach of the EU has a stronger enforcement focus. The notion of rights is 
furthermore understood differently in German and EU law respectively. 
1038 See Section 5.2.5.1. 
1039 See Section 5.2.5. 
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French administrative judicial review is also not exclusively about 
safeguarding objective legality. As noted already in Chapter 2, within 
the annulment procedure, legal standing of natural persons is deter-
mined on the basis of whether the person bringing the claim has a per-
sonal interest in the contested administrative action. In other words, 
although the notion of interest is assessed objectively and generally is 
considered to have been given a broad interpretation1040, legal standing 
is limited, and the limitation links to the individual situation that the 
claimant is in. It is not an actio popularis.  

More generally, administrative procedures are commonly catego-
rised as subjective or objective in the French legal literature.1041 
Furthermore, the importance of the distinction between subjective and 
objective law is reflected in the development towards so-called 
“subjectivisation”. In the French context, “subjectivisation” refers to 
an expanded concern for the parties in cases brought before adminis-
trative courts. In particular, the power of the judge within the annul-
ment procedure to issue injunctions reflects a concern to protect the 
claimant or other parties affected by an administrative action 
considered illegal. This can be considered a subjective element of the 
procedure. Beyond the annulment procedure, the circumstance 
whether the claimant holds a subjective right, matters in the assess-
ment of whether a person has an interest which entitles her to bring 
claims against administrative action. As will be addressed in Chapter 
9, this may be the case for example, in the context of the special full 
review procedure for industrial installations.1042 

Clearly, therefore, the German and French access to justice regimes 
and systems for administrative judicial review do not stand in opposi-
tion to each other.1043 However, Chapter 5 shows that there are 
nevertheless important differences in terms of why someone is granted 
legal standing to bring claims against administrative action in 
Germany and France. Through comparison of the French and German 
                               
1040 See Sections 2.2.3, 2.5, and 5.4, in particular. 
1041 The full review procedure is categorised depending on whether the subject matter of the 
review concerns individual rights (plein contentieux subjectif) or rather, primarily legality 
review (plein contentieux objectif). The latter type of review resembles the annulment 
procedure in that it is concerned with controlling the legality of the challenged action. It is, 
however, a full review procedure because the judge may not only annul an illegal action but 
replace the latter with a new decision. See Section 2.3.5. 
1042 See Section 9.3.2. 
1043 This conclusion is strengthened if one considers recent developments with regard to legal 
standing to bring claims before administrative courts in matters related to the environment. 
See Section 9.5.  
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models, one sees that the law of access to justice can be given very 
different rationales in a legal system, and that such rationales also 
reflect broader constitutional choices. With regard to the role of ad-
ministrative courts and the functions of the administrative review pro-
cedure, individual rights protection and objective legality constitute 
two important foundations of the German and French legal systems, 
which link to the questions of legal standing and scope of administra-
tive judicial review.1044  

6.4 Traditions of Access to Justice 

Martin Krygier has pointed to characteristics of law that, in his view, 
make it traditional: It emerged in the past, it was passed on over 
generations, and it lives on in the law as it stands today.1045 In light of 
what has been shown in Chapters 4 and 5, it is submitted that in the 
EU, German and French legal systems, the law on access to national 
courts, and the law on legal standing and scope of administrative judi-
cial review, has a traditional character. 

If it can be concluded from Chapters 4 and 5 that EU, German and 
French law reflects different rationales for access to justice, it can also 
be noted that these rationales have emerged in the past. In the case of 
the EU this past is more recent, in the German and French cases, it is 
more remote. As illustrated in Chapter 5, the second half of the 19th 
century and the early 1900s constituted a foundational time with 
respect to the establishment of the Subjective Public Law Rights and 
Objective Legality Models for Administrative Judicial Review and 
their respective access to justice regimes.  

Both in Germany and France, it was questioned whether a system 
of administrative courts was at all needed. Both in Germany and in 
France, the issue of legal standing was addressed as part of a constitu-
tional law debate in a time where relationships between the courts and 
the legislature, as well as between the state and the individual, were 
reconsidered and reformed. The rationale for administrative judicial 
review was much debated both by German and French scholars, and in 
both systems arguments for a subjective or objective model were met 

                               
1044 David Feldman has linked the varying scope for different types of interests to be 
represented before court to “the constitutional ethics” of different countries. See Feldman (n 
24) 45. 
1045 Krygier (n 64). 
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by counterarguments from the opposite perspective. The questions 
asked were to a large extent the same, but the choices and legal out-
comes differed.  

The German and French models have evolved, while the conceptu-
alisations of legal standing as a matter of holding a subjective public 
law right or having an interest in taking legal action, have remained in 
place over a long period of time. The interpretation of those notions, 
as well as the implications of holding a subjective public law right or 
an interest, have developed. Historical events, ideological and theo-
retical stances, a broader transformation of the character of public law, 
the emergence of environmental law, have all played a role in the 
stepwise evolution of access to administrative judicial review. 
Examples are manifold. For instance, the holder of subjective public 
law rights has changed throughout this evolution, from the subject 
(Untertan) of the 19th century to the citizen (Staatsbürger) after 
World War II.1046 Further, the justifications given for the particular 
model for administrative judicial review have been shaped by histori-
cal and political context. In this vein, the concept of subjective rights 
was put forth to elevate the individual to becoming the ultimate 
legitimation of state power in post-war Germany. The post-war sub-
jectivisation of public law and corresponding development of the law 
on legal standing and scope of administrative judicial review, further 
reflected the development of the welfare state.1047 These examples 
illustrate that the concept of subjective public law rights is elastic, and 
has been given different content in the various stages of the develop-
ment of German administrative procedural law.  

At the same time, in sticking to the subjective public law rights 
criterion for determining legal standing and scope of review, ideas 
about the function of administrative courts and their review of admin-
istrative action could be passed on from generation to generation in 
Germany. It is largely thanks to this capacity for re-invention that the 
Subjective Public Law Rights Access to Justice Regime and Model for 
Administrative Judicial Review has been both able to survive and to 
be consolidated. German administrative judicial review of the 1970s 

                               
1046 This was underlined in 1954 by the German Federal Administrative Court “Der Einzelne 
ist zwar der öffentlichen Gewalt underworfen, aber nicht Untertan, sondern Bürger. Darum 
darf er in der Regel nicht lediglich Gegenstand staatlichen Handelns sein. Er wird vielmehr 
als selbständige, sittlich verantwortliche Persönlichkeit und deshalb als Träger von Rechten 
und Pflichten anerkannt”. BVerwG 1, 159. 
1047 Perroud (n 110) 13. 
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has been described as a “hybrid of old and new dogmatic concepts”.1048 
Still, the Subjective Public Law Rights Access to Justice Regime and 
the idea that administrative judicial review aims primarily to protect 
subjective public law rights, continues to be a fundamental pillar of 
German public law to this day.1049 

The same phenomenon of passing on over generations can be ob-
served in the context of the EU, where the case law of the Court of 
Justice has been important in this regard. As argued in Chapter 4, the 
Court of Justice created, solidified and expanded the function of the 
individual as enforcer of EU law before national courts. While 
certainly building on the structure inherent in the Treaties, the Court 
elaborated direct effect, primacy, the obligations of Member States 
with regard to the reference for a preliminary ruling, and limited the 
procedural autonomy of the Member States to ensure the effectiveness 
of substantive EU law and guarantee judicial protection. Through its 
case law, which of itself to an important degree results from refer-
ences for preliminary rulings of national courts, the Court of Justice 
has been and still is able to repeat and adjust its argumentation. 
Through repetition and gradual developments, the rationale for access 
to national courts can be passed on.1050 Today, the idea that individuals 
should be able to exercise rights and more generally enforce the law is 
reflected in the Treaty, which stresses the function of national courts 
as fora for obtaining effective remedies.1051 

With time, it appears that these rationales have become deeply 
rooted. Attention may no longer be given to them and they are seldom 
questioned. Noting how the same arguments for access to justice are 
repeated, Martin Ibler has argued that “recognising again and again 
how well a subjective system for judicial protection safeguards the 
rights of citizens obscures the extent to which a focus on subjective 
rights can reduce control and legal protection”.1052 The rationales of 
                               
1048 “Es war eine hybride Kombination alter und neuer dogmatischer Figuren entstanden.” 
Schönberger (n 886) 83. 
1049 Eberhard Schmidt-Aßmann refers to subjective public law rights as a foundation of 
German administrative law: “ein Eckpfeiler im System des deutschen Verwaltungsrecht”. 
Schmidt-Aßmann (n 880) 74. As noted in Section 2.2.3, the question of legal standing and 
scope of judicial review is anchored in the constitutional right to judicial protection, enshrined 
in Article 19, para. 4, of the Basic Law. 
1050 Judging is, according to Martin Krygier, “an archetypically traditional and tradition-
referring practice”. Krygier (n 64) 245. 
1051 Article 19, para. 1, TEU. See further Section 8.6.2. 
1052 ”Wenn immer wieder hervorgehoben wird, wie gut ein subjektives Rechtssystem Rechte 
Bürger schütze, verdeckt dies, wie stark eine Ausrichtung auf subjektive Rechte die Kontrolle 
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access to (national, administrative) courts are integrated into the 
foundations of the legal systems. In such a situation, challenging or 
even questioning the ideas that administrative courts should ensure 
objective legality, subjective public rights protection, or more gener-
ally the rule of law, may potentially be controversial.1053  

In short, while the above rationales thus appear to conserve a past 
idea, belief, opinion, value, etc., the understandings of subjective 
public law rights and interests have clearly evolved in the legal orders 
studied. By elaborating, developing, and transforming the content of 
these concepts, courts have preserved the access to justice regimes 
while crucially and gradually transforming them. The possibilities for 
individuals of bringing claims against administrative action have 
accompanied that evolution. The development of the law on access to 
justice has however not prevented the rationales of access to adminis-
trative courts underlying the concepts of subjective public law rights 
and interest to from remaining significant to the role of administrative 
courts and the function of administrative judicial review. In Krygiers 
words, the past of law is an authoritative significant part of its present 
if “the real or imagined past plays a present normative or authoritative 
role”.1054 The continuous framing of access to administrative courts as 
a matter of holding a subjective public law right or an interest, and the 
rationales attached to these concepts and referred to in the legal 
literature of today, demonstrate that the past is present and shapes the 
current law on access to administrative courts in Germany and France.  

The transmission of the Subjective Public Law Rights and Objec-
tive Legality Access to Justice Regimes, or the continuous strivings to 
empower the individual to take action before national courts within 
the EU, suggest that the evolution of those rationales has happened 
within the frames of traditions. The interpretations of the content of 
criteria ratione personae for legal standing—such as interests or sub-
jective public rights—can be considered to take place within the re-
spective traditions. In both France and Germany these criteria are to 
some degree open-ended, and possible to stretch out or narrow down. 
Both the German and French regimes indicate that courts have been 
flexible and expanded their interpretation of standing criteria at certain 

                                                                                                                             
und den Rechtsschutz verringern kann“. Martin Ibler, Rechtspflegender Rechtsschutz im 
Verwaltungsrecht. Zur Kontrolldichte bei wertenden Behördenentscheidungen—vom 
Preuβischen OVG bis zum modernen Prüfungsrecht (Mohr Siebeck 1999) 155. 
1053 This can be illustrated by the long-standing and heated German debate concerning the 
subjective public law rights standing regime and environmental law. See further, Section 9.2.  
1054 Krygier (n 64) 246. 
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times. In the context of the French annulment procedure, an extensive 
interpretation of legal standing ratione personae was brought to the 
fore by the Conseil d’État around the turn of the 20th century. Rather 
than emphasising the subjective interests of the individual litigant, it 
was arguments relating to the legality principle, and the strengthening 
of the l’État de droit, that dominated the emergence of this standing 
regime.1055 In Germany, a similar expansion took place after World 
War II.1056 In both the French and German case, courts were important 
drivers in expanding legal standing to administrative courts. Likewise, 
the Court of Justice has had a predominant role of in elaborating the 
rationales of access to national courts in EU law. Indeed, judges have 
played an important role in the development of access to justice re-
gimes in both national and EU law. 

In Germany and France, the rationales underpinning rules on legal 
standing and scope of review within the two models for administrative 
judicial review, connect to ideas about the role of administrative 
courts in the state. Particularly in Germany, but also in France, the 
emergence of the traditional rationales for access to administrative 
judicial review coincided with constitutional debates on the organisa-
tion of the very foundations of the state, such as the relationship 
between the state and the individual, and the role of courts. In the case 
of Germany, the connection between the model for administrative 
judicial review and the role of courts is still today very concrete and 
immediate. The theoretical concept of the subjective public law right 
defines both who has legal standing and the scope of the administra-
tive judicial review. Thereby, the function of the administrative judi-
cial review and more generally the role of administrative courts, is 
connected precisely to ensuring the protection of subjective public law 
rights. In France, the Objective Legality Model for Administrative 
Judicial Review instead gives the administrative court the task of 
controlling administrative authorities and ensuring the legality of ad-
ministrative action. Through its connection to the role of administra-
tive courts, both German and French law on legal standing displays a 
constitutional law dimension.1057 

Chapters 2 and 5 show that both German and French administrative 
procedural law reflects dominant rationales for access to administra-

                               
1055 This is not to say that other arguments were not brought to the fore in literature. See 
Section 5.3.3.2. 
1056 Perroud (n 110) 13–14. 
1057 On this point, see further the Concluding Remarks. 
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tive judicial review.1058 As shown in Chapter 5, such dominance has 
resulted from choices made on the basis of ideas and arguments which 
have evolved over time. At the same time, it has been noted that both 
German and French law on access to administrative judicial review 
reflect subjective and objective dimensions. Moreover, both access to 
justice regimes show signs of moving away from the dominant 
rationale (through processes of “subjectivisation”).1059 While this 
development does not appear to have immediate implications on legal 
standing in France, it has affected the reformative powers of the judge, 
and arguably may also affect other aspects of access to justice.1060 
Despite these developments, however, the two traditional rationales 
for access to justice still today shape rules on legal standing and scope 
of review in the respective systems of administrative judicial review.  

With respect to the EU, it is submitted that both an objective 
legality rationale and a subjective rights rationale underpin access to 
national courts. Even if, as shown above, individual litigants take on a 
role of triggering compliance control, that is, for an objective legality 
control not unlike the French one, protection of individual rights has 
also been an important justification for allowing individuals to access 
national courts. The two rationales go hand in hand. As discussed 
above, exercising rights conferred by EU law is a way of contributing 
to the effective enforcement of EU law in the Member States.  

However, as noted above in Section 4.3.2, references to “rights 
conferred by EU law” have been largely absent in the reasoning of the 
Court of Justice, insofar as environmental cases are concerned. In the 
environmental law context, the Court of Justice rather motivated 
access to national courts with reference to the effectiveness of EU 
law—an argument which comes close to the objective legality argu-
ment underpinning court access in the French annulment procedure. 
This objective justification for access to national courts in the partic-
ular context of EU environmental law will be given some attention 
below, in the final section of this chapter. 
                               
1058 With respect to France, it should be recalled that the analysis in Chapter 5 exclusively 
concerns the annulment procedure. It should also be kept in mind that in the context of other 
types of procedure under French law, the interest criterion may be interpreted differently, on 
the basis of other rationales. See Sections 2.3.2 and 9.3.2. 
1059 Whereas, in the German context, “subjectivisation” means that provisions previously 
considered to be of objective character is being deemed to confer subjective public law rights, 
the French meaning of “subjectivisation” is that the interests of the parties are given further 
attention. See Sections 5.2.5.1 and 5.3.3.2. 
1060 The so-called “subjectivisation” of French administrative procedural law, and its 
implications in the environmental law context, is discussed further in Chapter 9. 
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6.5 Environmental Law Outlook 

Thus far, the examination of the law on legal standing and scope of 
judicial review has been limited to general requirements under EU 
law, and general German and French administrative procedural law. 
As noted earlier, sectoral procedural legislation applicable within the 
field of environmental law does exist and will shortly be examined in 
Part III. However, such EU and national sector-specific procedural 
law does not apply to all claims falling within the scope of Article 9 of 
the Aarhus Convention. For that reason, it may be worthwhile taking a 
look at the general French and German access to justice regimes 
through the lens of the environmental rationales for access to justice, 
reflected in the Aarhus Convention and in environmental law scholar-
ship.1061 Seeing the traditions of access to justice set out in the previous 
section from this perspective, may also help explain how the intro-
duction of the right to access to justice as it is framed in the Aarhus 
Convention, challenges traditional access to justice regimes.  

In addition, I will elaborate on one of the findings made in Chapter 
4: The general lack of references to rights conferred by EU law in the 
environmental law case law of the Court of Justice.1062 It will be 
considered whether it matters that in EU law, the rationale for access 
to national courts in environmental cases has been framed almost ex-
clusively as a matter of ensuring the effectiveness of the obligations of 
Member States, rather than protection of rights of individuals, which 
has been referred to by the Court of Justice in other sectors of EU law. 

6.5.1 Supra-Individual Environmental Claims and the EU, 
German and French Access to Justice Regimes 

In Chapter 3, I concluded that the right to access to justice under the 
Aarhus Convention is intended to allow the public and the public con-
cerned to bring supra-individual environmental claims before court.1063 
In particular, environmental NGOs are considered per se entitled to 
bring claims against administrative action falling within the scope of 
Article 9, paragraph 2 of the Convention. The Convention text also 
does not limit the scope of review in any particular way. Therefore, 

                               
1061 These have been addressed in Section 3.2. 
1062 See Section 4.3.2. 
1063 See Section 3.7.1. On the notion of supra-individual interest, see Section 1.6. 
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with respect to matters falling within the scope ratione materiae of 
Article 9, paragraph 2, environmental NGOs fulfilling the criteria 
under national law should be entitled to bring claims against any 
aspect of an administrative action without having to show that it is 
affected in any further way. Also in cases brought by natural persons, 
no restrictions apply with respect to the claims brought before the 
court.1064 Moreover, it was submitted in Chapter 3, that the right of 
access to justice can be seen as an instrument meant to take account of 
specific environmental law features, such as its intertwinement with 
the socio-economic context in which it is applied, the diffuse character 
of environmental problems and the many variables that generally 
contribute to their creation, over long time periods.1065 

The traditions of access to justice assessed in this second part of the 
dissertation reflect different choices with regard to whether individu-
als may bring actions against administrative decisions in the public 
interest. To the extent that both EU and French law reflect an objec-
tive legality rationale for access to justice, it can be argued that 
litigation in a public interest is foreseen both in French and EU law. 
However, although public interest litigation is in line with the EU 
rationale of ensuring effective enforcement, the EU lacks generally 
applicable rules governing access to national courts. The question of 
whether or not to allow litigation in a public interest still generally 
rests with the Member States. When it comes to the French annulment 
procedure, which, we have seen, is founded on an objective legality 
rationale, natural persons are nevertheless required to show that they 
have a direct, personal and certain interest in the contested adminis-
trative action. In practice, this often means that there has to be a 
connection between the contested action and the personal situation of 
the claimant. For this reason—and despite its objective legality 
rationale—the annulment procedure is not generally open to public 
interest claims. Equally, the requirement for a direct, personal and 
certain interest limits legal standing of organisations, which however 
are entitled to bring public interest and supra-individual interest 
claims provided that they fulfil these criteria. 

German law reflects an explicit division of competence between 
state and society, according to which, the public interest is to be safe-

                               
1064 This has been confirmed by the ACCC, and in large part also by the Court of Justice. See 
Sections 3.3.3 and 3.5.2.2. 
1065 See Section 3.2. 
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guarded by public bodies.1066 In line with this division, the possibility 
of bringing claims against administrative actions relating to the envi-
ronment is very limited within the German Subjective Public Law 
Rights Access to Justice Regime.  

Considering the environmental rationales for access to justice set 
out in Chapter 3, one notes that none of the general German or French 
access to justice regimes foresees an unconditioned right to bring 
supra-individual environmental claims. Such a right would only be 
unconditioned in a system of actio popularis, where anyone can bring 
claims against any administrative action. The Aarhus Convention does 
not itself require an actio popularis (although it might be the standing 
regime that best fits the environmental rationales for access to justice). 
Both with regard to natural persons and environmental NGOs, parties 
to the Convention are entitled to introduce limitations of legal 
standing. Like Germany and France, most other European states have 
legislation limiting who may bring claims against administrative 
action, including standing criteria ratione personae. Independently of 
how they are framed, such criteria generally require courts to 
distinguish those who are somehow personally or individually affected 
from those more remotely affected.1067  

Any standing criteria founded on an assessment of the situation and 
interests of the particular person bringing claims—independently of 
how they are framed—could arguably be seen as limiting the possibil-
ity of using the right to bring claims against administrative actions 
precisely as a means of promoting public interests. Against the back-
ground of the existing knowledge we have of environmental problems, 
and of administrative actions with large environmental impacts—they 
typically are of a diffuse nature, various interests may come into play 
when deciding on environmental issues, and uncertainty imprints most 
assessments of future environmental quality—the suitability of 
standing criteria that have as their foundation direct and certain 
interests of the person bringing the claims may be argued to be 
fundamentally flawed. For example, although issues with remote and 
uncertain effects on the lives of humans are likely over time to affect 
basic human needs in a very concrete manner, French law on legal 
standing requires an immediate link between the interest held by the 
claimant and the contested administrative action. Such a requirement 

                               
1066 Although, we have seen that objective control can take place also within the framework of 
the Subjective Public Law Rights Access Regime.  
1067 With respect to the French context, see in this regard, Section 9.3.1.2. 



 226

arguably risks favouring actions brought by persons affected in the 
short-term perspective. Further, persons affected in a concrete and 
physical manner, may be favoured over persons suffering a more 
remote environmental risk, or persons with a moral or ideological in-
terest. For this reason, eventhough the French law on legal standing 
for natural persons is comparatively unrestricted, it nevertheless intro-
duces a number of limitations with respect to actions brought in a 
public interest. Actions may be brought in a public interest, but they 
nevertheless have to affect the claimant in a manner different from 
other persons. 

In the German Subjective Public Law Rights Access to Justice Re-
gime, the possibility of bringing claims with regard to future environ-
mental quality depends on whether substantive law would foresee a 
subjective public law right with such content. If access to justice is 
indeed going to be an instrument for promoting environmental protec-
tion, it would therefore perhaps be advisable to introduce legislation 
that confers subjective public law rights to a particular future envi-
ronmental quality.1068 

The line between individual interest and public interest will remain 
difficult to draw. In reality, concerns for environmental degradation 
are often simultaneously public-spirited and related to individual in-
terests. For example, we know that supra-individual interests such as 
an interest in species protection and biodiversity, or in preventing cli-
mate change, are fundamentally intertwined with, and may have con-
crete effects on, the functioning of ecosystems and also on human 
health and well-being. In light of the knowledge we have of ecosys-
tems today—the interconnectedness of elements of the environment—
and the recognised difficulty of predicting environmental risk, any 
instrument intended to protect the environment must arguably be able 
to operate also where future effects on the environment are uncertain. 
If access to justice is going to be such an instrument—and this is 
arguably what is foreseen in the Aarhus Convention—this is an aspect 
that could need special consideration when determining who is able to 
bring claims against administrative action relating to the environment, 
and the scope of administrative judicial review in such cases. 
Furthermore, possible consequences of admitting claims brought by 
natural persons and environmental organisations relating to such un-
certain future events, also need to be considered. For example, an im-
                               
1068 Arguably, such legislation indeed already exists. For example, the Water Framework 
Directive sets out requirements with respect to future environmental quality. The Court of 
Justice has held that it confers rights. See Sections 8.3.4 and 8.4. 
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portant question to ask is whether administrative courts are well-
equipped to deal with questions relating to furture environmental 
quality, that are uncertain and technically complex. If they are not, 
different ways of ensuring that administrative courts have the 
necessary competence and resources for reviewing administrative 
action relating to the environment may need to be considered.1069 

6.5.2 The Absence of a Subjective Rationale for Access to 
National Courts in EU Environmental Law 

In Chapter 4, it was noted how the Court of Justice expanded direct 
effect beyond provisions of EU law conferring rights on individuals. 
In so doing, it allowed individuals to rely on directly effective 
provisions, even where these provisions were intended to protect 
public rather than individual interests. At the same time, it can be 
argued that this move by the Court of Justice created a sense of not 
knowing who is going to be enforcing EU environmental law before 
national courts. 

As mentioned in Chapter 4, the early cases on direct effect 
essentially concerned individual economic and social rights of natural 
persons and firms.1070 While the concept of rights under EU law was 
not defined in the same manner as the German subjective public law 
rights, the rights referred to by the Court of Justice at this stage shared 
the characteristic with the German subjective public law rights of 
having a clear subjective dimension; that is, it was connected to indi-
vidual interests. Like German law, it also connected the presence of a 
right to the possibility of obtaining a remedy. 

 The 1980s indicated a rise in environmental cases reaching the 
Court of Justice. In the time period from 1990 to 2003, 53 environ-
mental cases appeared before the Court.1071 NGOs were increasingly 
involved. As noted in Chapter 4, the Direct Effect Doctrine was ex-
panded and the Court of Justice made clear that the conferral of a right 
was not a precondition for direct effect. The possibility of obtaining a 

                               
1069 The question of the extent to which a court can evaluate administrative authorities’ 
stances on scientific questions has been addressed in a special issue of the European Energy 
and Environmental Law Review. See Tiina Paloniitty and Mariolina Eliantonio, ‘Scientific 
Knowledge in Environmental Judicial Review: Safeguarding Effective Judicial Protection in 
the EU Member States?’ [2018] European Energy and Environmental Law Review 108.  
1070 See Section 4.3.2. 
1071 According to Cichowski (n 719) 210. 
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remedy was disconnected from holding a right. In cases such as 
Kraaijeveld, WWF, and Linster, the reasoning of the Court of Justice 
focused on the binding nature of the allegedly violated directive and 
the risk of impairing its effectiveness.1072 In Delena Wells the Court of 
Justice held that because the state has a sufficiently precise, clear and 
unconditional obligation under the Directive, the applicant is entitled 
to invoke the particular provision.1073  

These examples illustrate that with respect to the direct effect of 
EU environmental law, the reasoning of the Court does not typically 
involve explicit references to rights conferred by EU law.1074 In its 
reasoning, it is the effectiveness of EU environmental law, and the 
obligation to apply binding provisions of EU law, that justifies that 
Member States must ensure that individuals are able to invoke it 
directly; the Court emphasises an objective legality rationale of access 
to national courts. The subjective interests of the parties in bringing 
claims—what could be referred to as a subjective rationale for access 
to national courts—receive little or no attention in the reasoning of the 
Court of Justice. 

By disconnecting the possibility of invoking EU law from the con-
cept of rights, the Court of Justice arguably emphasised the objective 
foundation of the possibility of relying on directly effective provi-
sions. First, not only rights holders are entitled to invoke directly 
effective EU law. Second, in EU law, the quality of the invoked 
provision does not have to be such that it protects a particular 
individual. Therefore, disconnecting direct effect from individual 
rights arguably can be regarded as a first step towards enabling the 
public to bring actions in a public interest before national courts.  

                               
1072 C-72/95 Kraaijeveld (1996), para. 56; C-287/98 Linster (2000), para. 32; C-435/97 WWF 
(1999), para. 69. Notably, the question whether environmental NGOs are part of the 
individuals concerned entitled to rely on directly effective provisions is not addressed in the 
latter case or any other cases known to the author where environmental NGOs are admitted 
applicants before national courts. Compare e.g., C-129/96 Inter-Environnement Wallonie 
(1997); C-127/02 Waddenzee (2004). 
1073 C-201/02 Wells (2004), para. 58.  
1074 Chris Hilson has referred to them as “silent” rights. Hilson (n 409) 82. Nevertheless, the 
Court of Justice has indeed made explicit references to rights conferred by EU environmental 
law in certain cases. This has been the case particularly with regard to provisions of 
environmental directives adopted in view of protecting human health. This indicates that in 
the context of environmental law, references to rights have been limited to provisions with a 
subjective dimension (such as the right to health or quality of life). See, C-131/88 
Commission v. Germany (1991); C-59/89 Commission v. Germany (1991); C-361/88 
Commission v. Germany (1991); C-165/09, C-166/09 and 167/09 Stichting Natuur en Milieu 
and Others (2011), para. 104; C-420/11 Leth (2013), paras. 32, 34. 
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At the same time, the limited reliance on explicit references to 
rights in environmental law arguably had the consequence of creating 
a gap: Because in the EU tradition, rights have been framed as instru-
ments calling for individuals to enforce EU law, the absence of ex-
plicit rights holders arguably leaves a sense of not knowing who is 
going to take the role as private enforcer in EU environmental law. 
Although the disconnection between rights and the possibility to en-
force indeed has enabled individuals to rely on EU environmental law 
before national courts, the lack of explicit references to substantive 
rights and rights holders may nevertheless create a sense of 
voicelessness. In comparison to other fields of EU law, with 
identifiable persons benefitting from EU law enforcement, the well-
functioning of private enforcement of EU environmental law seem-
ingly cried out for someone to be able to increasingly trigger judicial 
review in the courts of the Member States.1075 In that regard, Article 9 
of the Aarhus Convention already held the potential of filling a gap in 
the private enforcement of EU law before it was implemented and 
interpreted by the Court of Justice. 
  

                               
1075 According to the European Commission Communication of 1996, “an important 
characteristic of environmental law is the frequent lack of private interest as an enforcement 
driving force” and “it is often the case that deterioration of the environment does not cause 
immediate action”. Communication from the European Commission, Implementing 
Community Environmental Law (1996), para. 38. 
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PART III 
The Polycentric Environmental Procedural 

Law on Access to Justice 

Part III assesses the development of the law on legal standing before 
administrative courts and scope of administrative judicial review in 
environmental cases, since the entry into force of the Aarhus Conven-
tion to the present. This law has to an important degree developed 
through litigation, whereby the compatibility of national procedural 
law with Article 9 of the Aarhus Convention has been challenged 
before the ACCC and the Court of Justice. The procedures available to 
challenge the compliance of Member States with the obligations 
stemming from Article 9, the findings of the ACCC and case law of 
the Court of Justice, and subsequent developments in national admin-
istrative procedural law, are therefore in focus in this part of the dis-
sertation. 

In Chapter 7, I start by examining how the procedures available 
before the ACCC and those available before the Court of Justice 
potentially complement each other. In so doing, I focus on how 
national procedural law reform has been triggered as a result of the 
reliance by private and public actors on Aarhus and EU mechanisms 
for control of state compliance with the Convention, and 
implementing EU legislation. 

In Chapter 8, I examine the reasoning of the Court of Justice in 
cases concerning legal standing before national courts and scope of 
review in environmental matters. I assess the major implications that 
Article 9 has had on EU procedural law on access to national courts in 
cases relating to EU environmental law, and discuss the right of access 
to justice in environmental matters in relation to the EU tradition of 
access to justice, identified in Section 6.4.  

In Chapter 9, I trace the development of German and French 
administrative procedural law on legal standing and scope of admin-
istrative judicial review in environmental cases, from the entry into 
force of the Convention, to the present. Reform and absence of reform 
within national procedural law is discussed from a comparative per-
spective, and in light of the findings of Part II of the dissertation. 
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7 Aarhus and EU Interacting: Reforming 
Administrative Procedural Law on Access to 
Justice 

7.1 Introduction 

Access to justice under the Aarhus Convention is intended as a means 
to involve the general public, including environmental NGOs, in legal 
procedures concerning the environment.1076 To ensure the implementa-
tion and practical application of the provisions of the Convention, 
procedures have been created to control compliance.1077 Due to the 
nature of the Aarhus Convention as a mixed agreement under EU law, 
the compliance mechanism of the Convention adds to an existing set 
of procedures that seek to safeguard the condition that Member States 
fulfil their obligations under EU law. The compliance and follow-up 
procedures available before the ACCC and the preliminary ruling and 
infringement proceedings can all be used to ensure that provisions of 
the Aarhus Convention and corresponding EU implementing provi-
sions are respected in EU Member States. Together, the Aarhus com-
pliance mechanism and the procedures available under EU law create 
a web for the enforcement of the Aarhus Convention and EU second-
ary procedural law requirements applicable in the environmental law 
sector.  

Procedures are accessed at three levels of legal decision-making: 
Before the ACCC, before the Court of Justice, and before national 
courts. These levels are interlinked. First, the obligations generated by 
the Convention and the EU law implementing it, and their subsequent 
interpretation by the Court of Justice and the ACCC, create a legal 
interconnectedness. For example, the ACCC and the Court of Justice 
may both assess the compatibility of national procedural law with 
obligations stemming from Article 9. In so doing, they can, (and do) 

                               
1076 See Sections 3.2 and 3.3. 
1077 The compliance and follow-up procedures are described in Section 3.4. 
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draw on each other’s interpretations. Second, the levels are linked in a 
practical way, through the actors involved in the different procedures. 
For example, if a particular case is brought before a national court, 
this may impact the extent to which it is necessary to bring another 
case directly before the Court of Justice.  

Due to their links and because they involve actors at different 
levels of government, such as individuals and NGOs, state authorities, 
the European Commission, the Court of Justice, the ACCC and 
Aarhus Convention Secretariat, these procedures share a transnational 
character. By taking part in these interlinked procedures, individuals 
and NGOs interact with other actors and engage in a system aimed at 
ensuring compliance with the Convention and EU law. 

This chapter focuses on the abovementioned interlinkages between 
procedures, and how they can and are used to impact the development 
of the law on access to justice in the Member States. While the use by 
individuals and environmental NGOs of the procedures available is 
given particular attention, the aim is also more broadly to define the 
procedural field created by the Aarhus Convention and EU law, with 
its various actors such as the ACCC, the Aarhus Secretariat, the Court 
of Justice and the European Commission.  

The chapter is structured as follows: In Section 7.2, I compare and 
assess the relationship between the EU and ACCC procedures to 
which recourse may be had in order to enforce the Aarhus Convention 
and EU legislation implementing the Convention within the Member 
States. In particular, I seek to identify features of these procedures that 
complement each other, as well as features that may facilitate 
interaction between the various actors involved in them. Section 7.3 
sets out the actors involved in the procedures, and describes how they 
have used the procedures. Section 7.4 uses the example of the pro-
ceedings brought against the German implementation of Article 9, to 
discuss procedural interrelations and interactions between the actors 
with a stake in reforming German administrative procedural law on 
legal standing and scope of administrative judicial review.1078 Section 
7.5 concludes the chapter by identifying some features characterising 
the procedural field created by the Aarhus Convention and EU law, 
which potentially defines the possible routes available for national 
legislators when regulating access to justice in environmental matters. 

                               
1078 For an earlier version of the analysis of these interrelations as illustrated by the German 
implementation of Article 9, see Jane Reichel and Agnes Hellner, ‘EU Participatory 
Democracy from Promise to Practice: The Role of IOs and NGOs’ (2017) 62 Scandinavian 
Studies in Law 199, 208–211.  
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7.2 Issues of Compliance before the ACCC and under 
EU Law: A Web of Transnational Procedures 

Both EU law and the Aarhus Convention contain mechanisms that can 
be used by individual natural persons and environmental NGOs, in 
order to initiate control of the compatibility of national procedural law 
with obligations under EU law and the Aarhus Convention. 
Individuals can also play a role in the implementation of the findings 
of the ACCC, by participating in the follow-up procedure aimed at 
ensuring that parties concerned take steps to come into compliance. 

The routes available to natural persons and environmental NGOs 
who wish to challenge alleged infringements of EU law by Member 
States or the legality of administrative actions of the EU have been 
outlined in Chapter 2.1079 It has been noted that under EU law 
individuals cannot bring direct infringement actions before the Court 
of Justice, and direct access to the Court of Justice to challenge the 
validity of EU administrative action is very limited for persons who 
are not addressees of a Union act.1080 Accordingly, a complete system 
of procedures and remedies in principle should be made available with 
the help of national courts referring questions of interpretation and 
validity to the Court of Justice through the preliminary procedure.1081 
Indirect access to the Court of Justice via the preliminary ruling is 
therefore a central means whereby an individual should obtain judicial 
protection, control Member State compliance and ensure enforcement 
of EU law.1082 Access to national courts is key to enabling private en-
forcement of EU law, and hence the realisation in practice of a mixed 
enforcement model in the Union in which both public and private 
actors control Member State compliance.  

                               
1079 See Section 2.4.2. 
1080 See Section 4.2.1. In detecting infringements of Union law and informing the European 
Commission about them, individual complainants are an important resource in infringement 
proceedings. This is particularly true of infringements relating to the practical application 
(rather than transposition) of EU legislation. See Ludwig Krämer, ‘EU Enforcement of 
Environmental Laws: From Great Principles to Daily Practice—Improving Citizen 
Involvement’ (2014) 44 Environmental Policy and Law 247, 248; Eliantonio, ‘The Role of 
NGOs in Environmental Implementation Conflicts: “Stuck in the Middle” between 
Infringement Proceedings and Preliminary Rulings?’ (n 41) 756. 
1081 C-294/83 Les Verts (1986), para. 23; Article 19, para. 1, TEU. See Sections 4.2.1 and 4.4, 
and further, Section 8.5. 
1082 See Section 4.2.2; Allan Rosas, ‘The Preliminary Ruling Procedure’ in Dennis Patterson 
and Anna Södersten (eds), A Companion to European Union Law and International Law 
(Wiley Blackwell 2016) 181. 
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The procedural rules elaborated by the ACCC allow any member of 
the public, i.e. any natural or legal person, to submit a communication 
concerning non-compliance of a party with its obligations under the 
Convention.1083 Amicus briefs, i.e. additional communications in on-
going cases, are sometimes submitted.1084 Any person may also act as 
an observer in a case, and submit information or provide comments in 
an on-going case before the ACCC. The ACCC may engage in a 
dialogue with the party concerned and issue findings and recommen-
dations with respect to the alleged non-compliance. If a party is found 
to be in non-compliance with the Convention, and recommendations 
are issued, the communicant may take part in the follow-up procedure 
and provide information and comments on how the party implements 
the recommendations and whether the steps taken in that regard are 
sufficient in order for the party to come into compliance.1085 The 
compliance and follow-up procedures may well be used by the public 
to address not only the compliance of state parties, but also the com-
patibility of EU law with the Convention.  

Seen as a whole, the above EU law and compliance mechanism 
under the Aarhus Convention creates a procedural field which gives 
opportunities for individuals and environmental NGOs to engage in 
litigation in view of making a difference in EU and national imple-
mentation and application of the Aarhus Convention. The involvement 
of individuals and NGOs may, to some degree, relieve the European 
Commission of the burden of seeing to it that EU law is enforced in 
the Member States. At the same time, by engaging in such procedures, 
individuals give the ACCC and the Court of Justice the opportunity to 
develop its case law on access to justice in a particular direction. In 
this way, they influence the power of the ACCC and the Court.1086 But 
there are additional actual and potential effects of the engagement of 
individuals in these different types of transnational procedures, which 
may be subtler and result from the interactions and legal dialogues 

                               
1083 Guide to the ACCC (2019), para. 224. See Section 3.4.1, and on the legal status and 
practical relevance of the Guide and other documents and decisions adopted by the ACCC, 
see Section 3.4.3. 
1084 For examples, see ACCC/C/2008/32 (EU), www.unece.org/env/pp/compliance/ 
Compliancecommittee/32TableEC.html, last accessed 19 July 2019. 
1085 See Section 3.4.2. 
1086 As Stone Sweet has found with regard to the Court of Justice, “judges must have a case 
load. If actors, private and public, conspire not to activate review, judges will accrete no 
influence over the policy.” Alec Stone Sweet, ‘The European Court of Justice’ in Paul Craig 
and Gráinne de Búrca (eds), The Evolution of EU law (Oxford University Press 2011) 131. 
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that the procedures give rise to. To grasp those effects, a few words 
will be said on the actors involved in these procedures, and how the 
law directs the role they might play in them. 

7.3 Actors 

A number of actors are involved in the various procedures available 
under EU law and before the ACCC. In the following, the most 
important of those actors and the activities they have been involved in 
are described.1087 

7.3.1 The Use by Natural Persons and Environmental NGOs of 
ACCC and EU Procedures 

First, it should be examined how individuals make use of their poten-
tial for taking part in compliance and follow-up procedures before the 
ACCC. In its first few years, the ACCC received an average of 5,5 
communications per year (2004–2007). Thereafter this number grew, 
and peaked in 2013 and 2014 when more than 20 communications per 
year were submitted by members of the public.1088 The many 
communications brought before the ACCC provide a good basis for 
examining how the public has made use of the opportunity of taking 
part in these procedures. 

Since the creation of the ACCC, the large majority of compliance 
reviews have been triggered by members of the public.1089 Thus far, 
169 communications have been submitted for review. Out of these, 41 

                               
1087 The intention is not to cover all actors that in one way or another are or could be involved 
in the procedures. 
1088 Communications referenced on www.unece.org/env/pp/cc/com.html, 11 July 2019. No 
other compliance or implementing committee is handling more cases than the ACCC. 
Koester, ‘The Aarhus Convention Compliance Mechanism and Proceedings before Its 
Compliance Committee’ (n 486) 214. 
1089 That is to say, one or more natural or legal persons and their associations, organisations or 
groups: Decision I/7 (2002), para. 18, read in conjunction with Article 2, para. 4, of the 
Convention. Only three submissions by parties have thus far been brought before the ACCC, 
one of which concerned non-compliance by the submitting party. See submissions: 
ACCC/S/2004/1 by Romania concerning compliance by Ukraine; submission 
ACCC/S/2015/2 by Lithuania concerning compliance by Belarus; submission ACCC/S/2016/ 
by Albania concerning its own compliance. To date, no referrals were made by the secretariat 
and only one request made by the MoP. See request, ACCC/M/2014/1 concerning compliance 
by the Former Yugoslav Republic of Macedonia. 
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communications have been declared non admissible by the ACCC. 
Five of the communications have recently been submitted, and the 
ACCC has not yet decided on their admissibility.1090 As of July 2019, 
the ACCC has issued findings with respect to 66 communications. Out 
of the 128 communications that have been admitted or are still 
awaiting a decision on admissibility, 94 were submitted by NGOs and 
26 by natural persons. Five were submitted by NGOs and natural 
persons together, with the remaining three submitted either by a legal 
person who is not an NGO or the identity of the communication is 
confidential.1091 A wide variety of NGOs have submitted communica-
tions and acted as observers. Certain NGOs are associations of 
residents in a specific area,1092 and are thus very localised. Others are 
created with the objective of opposing a particular project1093 or in 
view of promoting a specified environmental interest.1094 However, a 
large number of NGOs submitting communications instead have a 
broadly defined objective and are national or international. To a 
degree, NGOs can unite and act together as communicants in a single 
case.1095 In other cases, the communicant is itself an association with a 
large number of member organisations.1096 Members of the public 
submitting communications are not required to be citizens of, nor be 
based in the same state as the party concerned.1097 Several cases 
brought before the ACCC have been initiated by communicants that 
are from other Member States than the party concerned.1098  

                               
1090 Communications PRE/ACCC/C/2019/165–169. 
1091 Information collected at www.unece.org/env/pp/cc/com.html, as of 11 July 2019. 
1092 ACCC/C/2008/27 (United Kingdom); ACCC/C/2008/29 (Poland); ACCC/C/2013/94 
(Denmark). 
1093 See e.g., ACCC/C/2009/38 (United Kingdom), communication brought by an 
organisation representing the interests of the communities and individuals affected by a 
proposed peripheral route in Aberdeen, ACCC/C/2014/101 (European Union), 
communication brought inter alia by an NGO associating action groups in opposition to a 
proposed high-speed railway project.  
1094 Birdlife for instance. See e.g., ACCC/C/2011/57 (Denmark). 
1095 E.g., ACCC/C/2017/148 (Greece); ACCC/C/2016/144 (Czech Republic); 
ACCC/C/2015/128 (European Union); ACCC/C/2008/32 (Germany); ACCC/C/2008/33 
(United Kingdom). 
1096 E.g., Justice and Environment European Network of Environmental Law Organisations in 
ACCC/C/2014/123 (European Union); European Platform against Windfarms 
ACCC/C/2013/96 (European Union). 
1097 Guide to the ACCC (2019), para. 224. 
1098 Examples include ACCC/C/2013/89 (Slovakia) and ACCC/C/2013/91 (United Kingdom).  
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Certain cases have attracted the interest of a large number of envi-
ronmental NGOs and experts in the field of environmental law. The 
most striking example is case ACCC/C/2008/32 (EU) concerning the 
compliance of the European Union with Article 9, in which a number 
of environmental NGOs, based in various European states, affirmed 
their support of the communication submitted by ClientEarth.1099 
Experts on EU environmental and administrative law were also 
engaged in the case by stating that they supported the communica-
tion,1100 and submitting comments.1101 This communication argued that 
the standing criteria applicable to natural persons and NGOs (under 
Article 263, paragraph 4, TFEU), have been given too narrow an in-
terpretation, incompatible with Article 9 of the Convention. This is 
exceptional, in that it raised a politically very sensitive and 
controversial issue, which has been debated in the EU for a long 
period of time.1102  

As a communicant, the individual or the NGO is in a position 
similar to a party in the proceedings before the ACCC. It may submit 
any information, and comment on answers provided by the party con-
cerned. In the follow-up procedure the communicant as well as ob-
servers may also take part in meetings and comment on the eventual 
measures taken by the party concerned to meet recommendations.1103 
The function of NGOs in providing up to date and relevant infor-
mation on the implementation of recommendations by the party con-
cerned, has been seen as particularly important by the ACCC.1104 

                               
1099 List of NGOs supporting the communication, annex to the communication, 01.12.2008, 
available at www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html, 
accessed 30 July 2019. 
1100 List of NGOs supporting the communication, annex to the communication, 01.12.2008, 
available at www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html, 
mentioning professor Ludwig Krämer. 
1101 Comments on judgments by the Court of Justice in cases C-401/12P to 405/12P, from 
observers professor Mariolina Eliantonio and professor Chris Backes, 26.06.2015, available at 
www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html. 
1102 See above, Section 4.2.1. On the details of communication ACCC/C/2008/32 (EU), see 
van Wolferen (n 324) 214–224. If for a brief moment one considers not only the actions 
brought to enforce the Aarhus Convention in the EU and its Member States, but the broader 
environmental law context, it can be noted that ClientEarth is one of the most well-
represented environmental NGOs to have made use of litigation in the EU. For instance, 
ClientEarth has been a party in 35 cases brought before the EU courts, many of which concern 
access to documents. Search result for “ClientEarth” as name of party on Curia website, 
accessed 29 March 2019. 
1103 Guide to the ACCC (2019), paras. 211–214. 
1104 Guide to the ACCC (2019), paras. 32–33. 
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Second, concerning the extent to which individuals and NGOs have 
sought to bring claims against national implementation of the Aarhus 
Convention and corresponding EU law before national courts, data is 
not as readily accessible as in the case of the procedures before the 
ACCC. The extent to which individuals call on national courts to 
make preliminary references in environmental cases, and the eventual 
correlation between such demands and indeed, the extent to which 
such references are made, has as far as the author knows not been 
researched. There are however, numerous examples of how, in 
particular, environmental NGOs have succeeded in mobilising 
national courts to make preliminary references, which have eventually 
resulted in rulings whereby national law has been held to be 
incompatible with EU law.1105 Furthermore, it can be noted that the 
number of new references for a preliminary ruling registered in the 
Court of Justice has more than doubled in the last decade, from 251 
cases in 2006 to 533 in 2017.1106 In 2018, the number of preliminary 
references increased further to 568.1107 A significant increase, even if 
one considers that the number of EU Member States has risen from 25 
to 28 during this time period, and that equally the Union acquis has 
grown. The clear increase in the number of references made can be 
seen as an indication that national courts are increasingly taking on a 
role as implementing courts of the EU, possibly helped by individuals 
and NGOs triggering a control. 

Environmental matters have been well-represented among this 
growing number of references: 28 of the 533 actions for a preliminary 
ruling registered in 2017 had environment as their subject matter, 
compared to 15 out of the 251 preliminary references in 2007. In 2015 
the number of preliminary references concerning environmental law 
was 29. This made the environment the third most litigated area of EU 
law in both 2017 and 2015 insofar as the preliminary reference 

                               
1105 Examples include: C-263/08 DLV (2009); C-240/09 VLK I (2011); C-115/09 Trianel 
(2011); C-243/15 VLK II (2016); C-664/15 Protect (2017). 
1106 Court of Justice of the European Union Annual Report (2010), p. 82; Court of Justice of 
the European Union Annual Report (2017), p. 102. 
1107 Court of Justice of the European Union Annual Report (2018), p. 122. 
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procedure is concerned.1108 In 2018, 32 out of the 568 preliminary 
references were concerned with issues of environmental law.1109 

While this information does not say how many of these references 
were made upon the initiative of the parties in the proceedings before 
the national courts, it shows that matters of EU environmental law are 
being litigated before the courts of the Member States. It may be the 
case that litigation increasingly is used as means of challenging the 
compatibility of national law with EU law. At the same time, it might 
be too early to evaluate the consequences of expanded access to 
justice for environmental NGOs on the extent to which they engage in 
litigation, and the eventual consequences of such litigation on the 
tendency of national courts to make references for preliminary rulings. 
While political science research has shown that procedural law 
reform, which expands the possibilities for NGOs to access courts, can 
influence the extent to which they choose litigation as means of 
promoting their interests, other factors may also influence their be-
haviour in this regard.1110 Lisa Vanhala has, for instance, argued that 
factors such as agency of legal professionals and organisational 
identity impact the extent to which NGOs use the opportunities 
offered by the law.1111 

Finally, the possibilities for individuals directly accessing the Court 
of Justice to address issues of non-compliance with EU law are very 
limited. For one thing, earlier chapters have set out the very strict 
criteria for bringing direct actions for annulment against Union acts 

                               
1108 Other matters subject to a large number of preliminary references during this time were: 
consumer protection, social policy, transport and the area of freedom, security and justice. 
Court of Justice of the European Union Annual Report (2017), pp. 101, 103; Court of Justice 
of the European Union Annual Report (2015), p. 77. 
1109 Court of Justice of the European Union Annual Report (2018), p. 124. 
1110 See e.g., Lisa Vanhala, ‘Legal Opportunity Structures and the Paradox of Legal 
Mobilization by the Environmental Movement in the UK’ (2012) 46 Law and Society Review 
523; Bruce M Wilson and Juan Carlos Rodríguez Cordero, ‘Legal Opportunity Structures and 
Social Movements: The Effects of Institutional Change on Costa Rican Politics’ (2006) 39 
Comparative Political Studies 325. 
1111 Lisa Vanhala has found enormous variation in how different NGOs in different 
jurisdictions respond. As noted by Vanhala, causally linking the effects of legislation with 
particular behaviour is challenging. Lisa Vanhala, ‘Is Legal Mobilization for the Birds? Legal 
Opportunity Structures and Environmental Non-governmental Organizations in the United 
Kingdom, France, Finland, and Italy’ (2018) 51 Comparative Political Studies 380, 382–383, 
396–397. On other factors impacting whether NGOs rely on litigation as means to promote 
environmental protection, see also Andreas Hofmann, ‘Left to interest groups? On the 
prospects for enforcing environmental law in the European Union’ (2019) 28 Environmental 
Politics 342.  
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under Article 263 TFEU.1112 For another, the extent that individuals 
play a role in infringement proceedings, is by supplying the European 
Commission with information: They cannot be parties in infringement 
proceedings, nor assist in the pre-litigation phase. Although there are 
no formal rules for it, it is well known that individuals may turn to the 
European Commission to complain of lacking or unsatisfactory im-
plementation of EU law in the Member States. Since the European 
Commission has limited resources for monitoring and controlling 
Member States, such complaints constitute an important source of 
information on the practical application of EU law.1113 While the Euro-
pean Commission (not unlike the ACCC), is much dependent on com-
plaints by individuals and NGOs due to its own lack of resources for 
monitoring, it has complete discretion to decide what to do with the 
information provided.1114 If the European Commission decides to take 
the case further, it is handled in the EU Pilot as a matter strictly 
between the Member State and the European Commission. The com-
plainant is excluded from all dialogue taking place in the pre-litigation 
phase, including accessing the documents communicated between the 
Member State and the European Commission.1115 If infringement pro-
ceedings are initiated under Article 258 TFEU, complainants have no 
role to play in it.1116 

7.3.2 The ACCC and the Secretariat 

Members of the public including environmental NGOs may nominate 
candidates for election to the ACCC.1117 It is the Meeting of the Parties 

                               
1112 See, in particular, Section 4.2.1. 
1113 In 2017, 3786 new complaints were registered by the Commission. European 
Commission, Monitoring the Application of Union Law. 2017 Annual Report, Part I: General 
statistical overview (2018), p. 6. See also Krämer, ‘EU Enforcement of Environmental Laws: 
From Great Principles to Daily Practice—Improving Citizen Involvement’ (n 1080); 
Eliantonio, ‘The Role of NGOs in Environmental Implementation Conflicts: “Stuck in the 
Middle” between Infringement Proceedings and Preliminary Rulings?’ (n 41).  
1114 See e.g., C-152/98 Commission v. Netherlands (2001), para. 20; Krämer, ‘EU 
Enforcement of Environmental Laws: From Great Principles to Daily Practice—Improving 
Citizen Involvement’ (n 1080) 248. 
1115 Eliantonio, ‘The Role of NGOs in Environmental Implementation Conflicts: “Stuck in the 
Middle” between Infringement Proceedings and Preliminary Rulings?’ (n 41). 
1116 They may also not derive any right from the ruling. C-57/65 Lütticke (1966). 
1117 Environmental organisations falling within the scope of Article 10, paras. 5 and 7 of the 
Convention, see Article 4, Annex to Decision 1/7. That NGOs may nominate members to a 
compliance committee is quite unique. See Kravchenko (n 477) 10. 
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to the Convention (MoP) that elects the members of the Compliance 
Committee: Nine persons of “high moral character and have recog-
nised competence in the fields to which the Convention relates.”1118 
Members of the ACCC serve in their personal capacity and do not 
represent governments.1119 Since the first Committee was elected in 
2002,1120 members of the ACCC have included experts from national 
environmental authorities,1121 professors of environmental and interna-
tional law,1122 judges,1123 lawyers,1124 and other experts.1125 Certain 
members of the ACCC had long since actively worked with and pro-
moted access to justice by taking part in the negotiations leading up to 
the adoption of the Aarhus Convention, through legal scholarship or 
engagement in environmental NGOs.1126  

                               
1118 Annex to Decision I/7 (2002), paras. 2 and 7; Ebbesson and others (n 74) 223. So far, 
members of the ACCC have been independent in the sense that they have not represented the 
executive branch of a Party. See Report of the Compliance Committee on procedural matters 
to the 6th Meeting of the Parties (2017), paras. 3–4. On the election of members, see Guide to 
the ACCC (2019), paras. 57–58. See also, Veit Koester, ‘The Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters (Aarhus Convention)’ in Geir Ulfstein (ed), Making Treaties Work: Human Rights, 
Environment and Arms Control (Cambridge University Press 2010) 193–194. 
1119 Koester, ‘Review of Compliance under the Aarhus Convention: A Rather Unique 
Compliance Mechanism’ (n 477) 33; Pitea (n 488) 225–226. 
1120 On the establishment of the ACCC, see Section 3.4.  
1121 To give some examples: Veit Koester, who chaired the Committee 2011, was a former 
head of the Ecological Division of the National Forest and Nature Agency in the Ministry of 
the Environment of Denmark. He has written numerous articles on the Aarhus Convention. 
1122 Jonas Ebbesson, who currently chairs the ACCC, is a professor in Environmental Law at 
Stockholm University. He has been a member of the Committee since 2005 and has published 
extensively on access to justice. Elena Fasoli, who was a member of the ACCC 2014–2017, is 
assistant professor in international law at the University of Trento. 
1123 Marc Clément, member of the ACCC since 2017, is judge at the Administrative Court of 
Appeal of Lyon, France. Fruzsina Bögös is judge at Budapest Capital Administrative and 
Labour Court, Hungary. 
1124 Pavel Černý, who was a member of the ACCC 2011–2017, is a public interest lawyer. 
1125 Peter Oliver, member of the ACCC since 2017, is a former legal advisor to the European 
Commission and has also published articles on EU law. Alistair McGlone, member of the 
ACCC 2014–2017, is an independent international law consultant, who has worked for the 
Secretariat to the Basel Convention on transboundary movement of waste. Information about 
the members of the ACCC is available at the Convention website: www.unece.org/ 
environmental-policy/conventions/public-participation/aarhus-convention/tfwg/envppcc/ 
aarhuscc-members.html. 
1126 E.g., Jerzy Jendrośka, a member of the compliance committee since 2005, took part in the 
Aarhus negotiations, advocates environmental rights and has published extensively on the 
Aarhus Convention. See e.g., Jerzy Jendrośka, ‘Aarhus Convention Compliance Committee: 
Origins, Status and Activities’ (2011) 8 Journal for European Environmental and Planning 
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Members of the ACCC are not paid for their work and typically 
have other professional commitments. For this reason, the Secretariat 
to the Aarhus Convention plays an important role in administering the 
cases brought before the ACCC and drafting ACCC decisions and 
reports.1127 The Secretary staff working with the ACCC is a small 
number of people, some of which have held positions in NGOs ac-
tively working to promote the implementation of the Aarhus Conven-
tion in the EU either prior to, or after, having worked for the 
Secretariat.1128  

Thus far, the ACCC has embraced the engagement of members of 
the public concerned and admitted the large majority of communica-
tions submitted to it. The procedural rules applicable to the procedures 
before the ACCC display flexibility in terms of how information is 
gathered. The Committee may, on its own motion, request or 
otherwise gather information as it finds appropriate and consider any 
relevant information submitted to it, be it from the communicant, the 
party concerned or from external sources—amongst whom are experts 
and environmental NGOs.1129 If the ACCC itself gathers information, 
such information may be obtained from “literature; internet; … the 
Aarhus Clearinghouse”1130, by “seeking information/opinions/advice 
from national and international experts, from governments, academia, 
private sector and non-governmental organisations” or by carrying out 
“on-the-spot information gathering and appraisals”.1131 The ACCC has 

                                                                                                                             
Law 301; Jerzy Jendrośka, ‘The Aarhus Convention and Community Law: the Interplay’ 
(2005) 2 Journal for European Environmental and Planning Law 12. 
1127 See Section 3.4. 
1128 For example, the first secretary to the Aarhus Convention, Jeremy Wates, is now head of 
the European Environmental Bureau, an environmental NGO promoting the procedural rights 
of the Convention in the EU. 
1129 Annex to Decision 1/7, paras. 24–25. See also, Guide to the ACCC (2019), paras. 164–
194. According to the Guide to the ACCC (para. 169), “the Committee’s approach to 
information gathering is [in principle] pragmatic and cost-effective” and the Committee, “may 
avoid being overloaded with too much information, and may only seek additional information 
when it deems necessary for the consideration of a specific matter.”  
1130 The Aarhus Clearinghouse is a web portal managed by the Secretariat where newspaper 
articles, events, case law, and other information on access to environmental information, 
public participation and access to justice in environmental matters is posted. See 
aarhusclearinghouse.unece.org/. 
1131 Guide to the ACCC (2019), para. 170. Already prior to the adoption of the new Guide to 
the ACCC, which explicitly sets out a number of methods whereby the Committee by its own 
motion can gather information, Veit Koester noted that the ACCC has “an almost unlimited 
power to gather and consider relevant information.” Koester, ‘The Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters (Aarhus Convention)’ (n 1118) 197. 
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a wide discretion when it comes to dealing with a communication and 
it has not considered itself bound by the allegations put forward in 
it.1132 Once the ACCC has adopted draft findings, the communicant 
and the party concerned are offered the opportunity to comment on 
those (however the Committee does not have any obligation to adjust 
its findings following such comments). Thereafter a final version of 
the findings is adopted with any applicable recommendations.1133 

The ACCC aims to live up to the standard of transparency called 
for in the Convention. According to the Guide to the ACCC, all docu-
ments received by or issued by the ACCC with respect to pending 
cases are posted on the Convention website, unless the information is 
required to be kept confidential.1134 Meetings of the ACCC are gener-
ally open to the public. Members of the public including environmen-
tal NGOs who are not parties may participate as observers.1135 Due to 
the large number of communications that have been submitted to the 
ACCC in recent years, it was noted at the sixth session of the MoP 
that the workload of the Secretariat and the ACCC had significantly 
increased.1136 

7.3.3 The European Commission  

The European Commission has long sought to strengthen private en-
forcement of EU law by promoting access to national courts as a way 
to complement its own enforcement powers.1137 In recent years, these 
efforts have been combined with a reduction in the number of direct 
infringement actions brought by the European Commission. The 
European Commission has stressed that it will act strategically with its 
discretionary powers to decide whether or not, and when, to start an 
infringement procedure. It will “focus and prioritise its enforcement 

                               
1132 See e.g., Findings and recommendations with regard to communication ACCC/C/2010/48 
(Austria) (2012), paras. 25 and 52. 
1133 Guide to the ACCC (2019), paras. 195–203. 
1134 Guide to the ACCC (2019), paras. 23–24. 
1135 Guide to the ACCC (2019), paras. 29–30.  
1136 Decision VI/8, adopted by the Meeting of the Parties to the Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters at its sixth session (2017). 
1137 See Section 4.2.3. 
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efforts on the most important breaches of EU law.”1138 In line with this, 
it has underlined that while it will act firmly with respect to serious 
and systematic breaches—including national measures hindering 
access to courts for individuals—other infringements are best handled 
via the preliminary ruling. The latter are also given priority by the 
Court of Justice, which has a heavy workload. Andreas Hofmann has 
shown that the number of infringement proceedings initiated by the 
European Commission has decreased dramatically in the time period 
from 2006 to 2017.1139 The number is at a level it has not been since 
the 1990s, when there were half as many Member States and the EU 
acquis was much more limited.1140  

Monitoring the implementation of EU environmental law has, 
nevertheless, also been a priority of the European Commission in 
recent years.1141 For instance in 2017, the European Commission 
launched 716 new procedures by sending a letter of formal notice. It 
also sent 275 reasoned opinions to Member States in that year. The 
environment was the main policy area addressed in those letters of 
formal notice (173) and reasoned opinions (45).1142 

During this ten year period, the European Commission has 
prioritised and worked to improve implementation through compli-
ance control by public and private actors in the Member States, and to 
strengthen the mechanisms that allow individuals to have access to 
remedies at the national level.1143 The European Commission’s 
Communication on Access to Justice in Environmental Matters, issued 

                               
1138 See e.g., Commission Communication: Better results through better application (2017), 
para. 3.  
1139 Andreas Hofmann, ‘Is the Commission levelling the playing field? Rights enforcement in 
the European Union’ (2018) 40 Journal of European Integration 737, 739. 
1140 Hofmann (n 1139) 739–740. 
1141 On the European Commission’s efforts in this regard, Eliantonio, ‘The Role of NGOs in 
Environmental Implementation Conflicts: “Stuck in the Middle” between Infringement 
Proceedings and Preliminary Rulings?’ (n 41) 755–757. 
1142 European Commission, Monitoring the Application of Union Law. 2017 Annual Report. 
Part I: General statistical overview (2018) 10–11. In 2018, the environment was not the most 
well-represented policy area within the new infringement proceedings opened by the 
European Commission. Nevertheless, out of the 644 new procedures initiated, 73 concerned 
the environment. With respect to 30 of these, the Commission sent letters of formal notice. 
The environment was the most well-represented policy area among the open infringement 
procedures at end-2018. European Commission, Monitoring the Application of Union Law. 
2018 Annual Report. Part I: General statistical overview (2019), pp. 18–20.  
1143 See e.g., Commission Communication: Improving the benefits from EU environment 
measures (2012), para. 7; Commission Communication: Better results through better 
application (2017), para. 4. 
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in 2017, is part of those efforts.1144 In the Communication, which 
focuses solely on access to national courts, the European Commission 
brings together and draws inferences from the Court of Justice’s case 
law to provide more clarity on the requirements for access to justice in 
environmental matters.1145 Having found that political will for adopting 
a Directive on access to justice was lacking, the European 
Commission considered the Communication as the most appropriate 
approach to address problems resulting from unclear access to justice 
rules.1146 The Communication stresses the function of access to justice 
as a means for improving implementation of EU environmental law, 
and more broadly contributing to the rule of law, without the need for 
Commission intervention.1147 Hofmann sees indications that the Euro-
pean Commission recognises private decentralised enforcement as a 
potential substitute for centralised direct action before the Court of 
Justice.1148 While the above statistics from the Court of Justice make 
clear that the European Commission has not withdrawn from its role 
as central enforcer of EU environmental law, they also indicate that in 
this particular time period, the number of indirect actions has in-
creased, and direct actions are fewer. Throughout this time, the envi-
ronment has been one of the most litigated areas of law before the 
Court of Justice. This fits well with the agenda set out by the Euro-
pean Commission – to strengthen implementation and the control of 
Member States with the help of individuals, environmental NGOs and 
national courts. 

The above indicates that the strategy by the European Commission 
of seeking to expand private enforcement to complement its own en-
forcement activities, reflects on the statistics of the cases brought 
before the Court of Justice. It supports the conclusion drawn in 
Chapter 6 that access to national courts serves a systemic objective in 
EU law: Primarily an objective legality rationale.1149 This background 

                               
1144 In the Notice on access to justice in environmental matters, the Commission states that the 
Notice fits with other work carried out by it, e.g., on the EU Justice Scoreboard, the EU 
Framework to strengthen the rule of law. Commission Notice on Access to Justice in 
Environmental Matters (2017), para. 14.  
1145 Commission Notice on Access to Justice in Environmental Matters (2017), para. 9; Darpö, 
‘On the Bright Side (of the EU’s Janus Face). The EU Commission’s Notice on Access to 
Justice in Environmental Matters’ (n 640) 378. 
1146 Commission Notice on Access to Justice in Environmental Matters (2017), paras. 9–10. 
1147 Commission Notice on access to justice in environmental matters (2017), paras. 5, 16. 
1148 Hofmann (n 1139) 741. 
1149 See Sections 6.3–4. 
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is arguably helpful in understanding how the European Commission 
has used the infringement proceedings in recent years, as well as how 
it is helped by NGOs and the ACCC (insofar as the enforcement of the 
Aarhus Convention is concerned).  

To the extent that the Aarhus Convention requires that individuals 
and environmental NGOs also have access to EU courts; the European 
Commission’s answer has been that wide access to national courts and 
indirect access to the Court of Justice via the preliminary ruling, com-
plemented by the so-called ‘internal review procedure’ under the 
Aarhus Regulation, satisfies Article 9 in this regard.1150 In other words, 
the European Commission clearly does not have the same interest in 
widening direct access to justice to the EU courts as it does with 
national courts.  

The European Commission’s approach to access to national courts 
on the one hand, (reflected for example, in the Communication on 
access to justice in environmental matters) and to direct access to the 
Court of Justice on the other, is very much in line with the case law of 
the Court of Justice. Concerning access to national courts under 
Article 9, the Court of Justice has delivered a number of judgments 
covering most aspects of access to justice in environmental matters.1151 
As will be shown in Chapter 8, the Court of Justice has, through its 
case law, accommodated Article 9 of the Convention within its long-
standing tradition of seeking to ensure that individuals may rely on 
EU law before national courts.1152 

7.4 The Case of the Non-Compliance of Germany with 
Article 9 

In the following, the case of the German implementation of Article 9 
will be used to illustrate how the procedures under EU law and those 
before the ACCC may be complementary and relied on together in 

                               
1150 See Comments by the European Commission, on behalf of the European Union, to the 
draft findings and recommendations by the ACCC with regard to communication ACCC/C/ 
2008/32 (EU) (Part II), 18.10.2016, available at: www.unece.org/env/pp/compliance/Comp 
liancecommittee/32TableEC.html, accessed 5 August 2019. See also Section 4.2.1. 
1151 On the active role taken by the Court of Justice in the implementation of the Aarhus 
Convention into EU law in so far as access to national courts is concerned, see e.g., Darpö, 
‘On the Bright Side (of the EU’s Janus Face). The EU Commission’s Notice on Access to 
Justice in Environmental Matters’ (n 640) 375–378.  
1152 See, in particular, Sections 8.2 and 8.5. 
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order to influence the development of national administrative proce-
dural law on access to justice. The German example might stand out 
in comparison to other EU Member States and the many cases brought 
against it may be seen simply as a response to the resistance by 
Germany to adjust its law to the new requirements.1153 Even if the 
German case is special in that regard, it nevertheless illustrates the 
potential of EU and Aarhus procedures for enforcing the requirements 
of the Convention and corresponding EU law in the Member States. 

7.4.1 Communication ACCC/C/2008/31, Trianel, and Altrip 

The first case concerning the implementation of Article 9 in Germany 
brought outside the national court system via the preliminary ruling 
procedure was Trianel.1154 On 16 June 2008, the German branch of the 
environmental NGO Friends of the Earth—Bund für Umwelt and 
Naturschutz Deutschland (Bund für Umwelt)—initiated proceedings 
for the annulment of a decision by a district administrative authority 
(Bezirksregierung Arnsberg) to grant a partial permit for the construc-
tion and operation of a coal-fired power station. On 5 March 2009, the 
Higher Administrative Court for the State Nordrhein-Westfalen 
(Oberverwaltungsgericht für das Land Nordrhein-Westfalen) halted 
the proceedings and referred three questions concerning the interpre-
tation of standing criteria under Article 9, paragraph 2, as imple-
mented into EU law,1155 to the Court of Justice.1156 The referring court 
asked in essence whether Article 9, paragraph 2, of the Convention as 
implemented in the EIA Directive requires that environmental NGOs 
are granted standing to bring claims against administrative decisions 
likely to affect the environment without having to demonstrate or rely 
on the infringement of a subjective public law right. Furthermore, the 
referring court asked how, on the basis of the content of the substan-
tive law applicable in the case, it is to determine whether an environ-
mental NGO should be granted legal standing to bring an action 

                               
1153 As argued by Wegener in 2011, “so long and in so far as the German legislature fails to 
revise the UmwRG [the Environmental Remedies Act], direct actions may also gain in 
importance.” Wegener (n 537) 322. 
1154 C-115/09 Trianel (2011). 
1155 Article 10a, now Article 11 of the EIA Directive. 
1156 On the implementation of Article 9, para. 2 of the Convention into EU law, see Section 
3.5.2. 
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against an administrative action.1157 Bund für Umwelt had thus 
succeeded in addressing what it saw as an incompatibility of German 
law with the EIA Directive, and mobilised the Higher Administrative 
Court to make a preliminary reference. 

On 1 December 2008—just a couple of months after complaint of 
Bund für Umwelt in the Trianel case—the environmental NGO 
ClientEarth supported by the NGO Naturschutzbund Deutschland 
(NABU) submitted a communication to the ACCC alleging that 
Germany failed to comply with Article 9.1158 In essence, the NGOs 
submitted that German standing criteria were narrower in scope than 
those set out in Article 9, paragraph 2. They also submitted that—
contrary to Article 9, paragraph 2—under German law, members of 
the public concerned did not have the opportunity to bring claims 
against the procedural legality of actions falling within the scope of 
Article 6 of the Convention. In addition, the NGOs alleged that 
environmental NGOs had no way of bringing claims against acts and 
omissions not subject to Article 6 of the Convention unless the NGO 
maintained an impairment of a right. Consequently, the communicants 
argued, Germany also failed to comply with Article 9, paragraph 3, in 
conjunction with Article 9, paragraph 4, of the Convention.1159 

The preliminary reference in Trianel and the compliance procedure 
both involved environmental NGOs and concerned, in part, the same 
legal issues. The ACCC assessed these issues in light of Article 9, 
paragraph 2, and the Court of Justice did so under Article 10a (Now 
Article 11) of the EIA Directive, which implements Article 9, para-
graph 2, into EU law. While the questions referred to the Court of 
Justice by the German court were limited to the interpretation of 
criteria for legal standing for environmental NGOs, the communica-
tion brought to the ACCC also addressed the scope of the review to be 
carried out by the administrative court.  

On 10 January 2012, less than a year after the Court of Justice’s 
judgment in Trianel, the German Federal Administrative Court made a 
reference to a preliminary ruling in a different case—Altrip—on a 

                               
1157 Knowing that under general administrative procedural German law, legal standing is 
conditioned by and immediately connected to a subjective public law right held by the 
claimant, the content of which is determined by the court with the help of the Protective Norm 
Theory (Schutznormtheorie), the need for clarification of how the court should go about 
determining legal standing if it may not do so on the basis of subjective public law rights, is 
understandable. 
1158 Communication ACCC/C/2008/31 (Germany). 
1159 Communication ACCC/C/2008/31 (Germany), paras. 5–8. 



 250

point very similar to that made by ClientEarth and NABU in their 
communication three years earlier. The question referred to the Court 
of Justice in Altrip was whether Article 9, paragraph 2, as imple-
mented into the EIA Directive, requires claims can be brought against 
the procedural legality of an administrative action (hence a question 
on the scope of the review by the administrative court).1160 In contrast 
to Trianel and the communication brought before the ACCC, the 
parties in the main proceedings in Altrip were natural persons. The 
question of legal standing was undisputed in the case. Since the 
question concerning the scope of the administrative court review 
hardly could have been addressed in Trianel due to the circumstance 
that the latter case had not yet been admitted before the national court, 
an additional preliminary procedure was required to address it. The 
ACCC, however, was able to consider the two issues within the same 
compliance procedure. 

The preliminary reference procedure and the compliance procedure 
clearly provide different possibilities for the parties regarding the 
formulation of the questions to be tried by the Court of Justice and the 
ACCC respectively. Within the preliminary reference procedure, the 
role of the parties is limited to pointing out questions that they 
consider should be referred to the Court of Justice. Whether the 
question is indeed referred to the Court of Justice, and how it is for-
mulated, is determined by the national court. The national court can 
only refer questions necessary to enable it to give a judgment in the 
case pending before it. If a question is referred to the Court of Justice, 
interested persons, including the parties in the main proceedings, have 
the right to participate in the written and oral parts of the procedure by 
submitting observations and statements.1161 In comparison, the role of 
the parties is central in the compliance procedure. In communication 
ACCC/C/2008/31 (Germany), ClientEarth and NABU addressed a 
number of concerns on the German implementation of Article 9. The 
questions posed to the Compliance Committee do not have to be 
linked to any pending or otherwise real case, (even if evidence of such 
real cases can corroborate the communication). Communicants are at 
liberty to address either a general failure by a party to implement the 
Convention, specific deficiencies in measures taken to implement the 
Convention or the specifics of a person’s rights under the Convention 

                               
1160 C-72/12 Altrip (2013), para. 32. The Federal Administrative Court also referred other 
questions to the Court of Justice in this case. See Section 9.2.2. 
1161 Article 23, Statute of the Court of Justice of the European Union. 
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being violated.1162 While the alleged breach of the Convention has to 
be clearly explained in the communication, the scope of a communi-
cation can be broad.1163 The two preliminary references, on the 
contrary, raise more specific questions arising from the cases pending 
before national courts, as required under Article 267 TFEU. 

The cases echo each other with respect to the content of the 
questions raised. At the same time, the questions posed in the different 
proceedings also indicate limitations, defined by the procedural rules 
of the ACCC, EU procedural law, and national procedural law, 
regarding the possibility of addressing different issues in the different 
fora. In contrast to the complaints brought before national courts, the 
compliance procedure allows any issue of possible non-compliance 
with the Convention to be examined by the Committee, provided it 
fulfils the criteria for admission.1164 This is reflected in the 
communication on Germany’s compliance with Article 9, which is 
fairly broad in scope, addressing the issue of legal standing both under 
paragraphs 2 and 3 of Article 9, as well as the question of the scope of 
the court review and also the effectiveness and fairness of the 
procedure, as protected by paragraph 4. 

At its meeting on 31 March to 3 April 2009, the ACCC decided to 
suspend the compliance procedure until the Court of Justice had 
delivered its preliminary ruling in Trianel. This was noted by the 
European Commission.1165 The judgment by the Court was delivered 
on 12 May 2011.1166 Considering by that time that the compliance 
procedure had been considerably delayed, the ACCC requested Ger-
many to submit its response to the communication to allow formal 
discussions as soon as possible.1167 When the Higher Administrative 
Court for the Nordrhein-Westfalen Land delivered its judgment taking 
into account the preliminary ruling in Trianel, it was submitted to the 

                               
1162 Guide to the ACCC (2019), Annex 1, para. 6. 
1163 Guide to the ACCC (2019), Annex 1, para. 5. With respect to Communication 
ACCC/C/2008/31 (Germany), the ACCC noted that “the allegations […] were of a rather 
general nature” and that the recommendations issued by the ACCC with respect to its findings 
consequently were also of a general nature. Report of the Compliance Committee, 
Compliance by Germany with its obligations under the Convention (2017), para. 36. 
1164 See Section 3.4.1. 
1165 Opinion of Advocate General Sharpston in C-115/09 Trianel (2010), para. 28. 
1166 C-115/09 Trianel (2011). 
1167 The entire communication between the party concerned, the communicant and the ACCC 
is available to the public: www.unece.org/env/pp/compliance/Compliancecommittee/31Table 
Germany.html. 
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ACCC. The ACCC was also kept abreast of amendments of standing 
criteria for environmental NGOs made by the German legislator to 
comply with the Court’s judgment in Trianel. This information was 
used by the ACCC in its assessment of the alleged non-compliance in 
Communication ACCC/C/2008/31 (Germany). In addition, 
ClientEarth provided comments on the amendments made after 
Trianel, and confirmed that it maintained the majority of the allega-
tions previously made.1168 

The ACCC adopted its Findings on communication 
ACCC/C/2008/31 (Germany) on 20 December 2013.1169 By that time, 
the Court of Justice had already issued its second judgment on the 
German implementation of Article 9, the Altrip ruling.1170 In the latter, 
the Court of Justice had held that national law implementing Article 
10a (Now Article 11) of the EIA Directive, which in turn implements 
Article 9, paragraph 2, of the Convention into EU law, cannot limit 
the applicability of that provision in a way that excludes from review 
decisions challenged on the grounds that an erroneous environmental 
impact assessment has been carried out in the case.1171 In its findings, 
the ACCC noted that the issue of procedural irregularities had been 
addressed in Altrip.1172 

When the Court of Justice and the ACCC assessed essentially the 
same question of the possibility of bringing claims against the proce-
dural legality of administrative actions, they had somewhat different 
approaches. The Court of Justice makes clear that an application of 
Article 10a of the Directive that makes it impossible to bring claims 
with regard to procedural irregularities is contrary to EU law. 
Although the ACCC agreed with this finding by the Court of 
                               
1168 Additional information from the communicant, 22.02.2013, available at: www.unece.org 
/env/pp/compliance/Compliancecommittee/31TableGermany.html, accessed 4 August 2019. 
The allegations concerning the previous requirement that an environmental NGO maintain an 
infringement of a subjective right were no longer upheld by the communicant, and 
consequently not tried by the ACCC. See Findings and recommendations with regard to 
communication ACCC/C/2008/31 (Germany) (2014), para. 68. The comments submitted by 
ClientEarth at this stage were written by professor Ludwig Krämer, a senior lawyer at 
ClientEarth, and a much-respected environmental law academic and former head of the unit 
for enforcement of EU environmental law and the unit on governance in DG Environment of 
the European Commission. 
1169 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014). 
1170 C-72/12 Altrip (2013). 
1171 C-72/12 Altrip (2013), para. 37. 
1172 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), para. 35. 
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Justice,1173 it decided not to draw the conclusion that Germany was in 
non-compliance with Article 9, paragraph 2, in this regard. According 
to its reasoning, “the information provided by the communicant and 
the Party concerned … raises doubts as to whether the legal system of 
the Party concerned ensures adequate access for environmental NGOs 
to review the procedural legality of decisions subject to Article 6,” yet 
it concluded that “the communicant has not sufficiently substantiated” 
its allegation. In addition, with reference to the ruling of the Court of 
Justice in Altrip—and because EU law is considered part of national 
law by the ACCC—the ACCC did not find that Germany failed to 
comply with Article 9, paragraph 2, with respect to the scope of 
judicial review as regards procedural legality.1174  

It is thus clear that a judgment by the Court of Justice can impact 
the ACCC’s assessment of national law when the party concerned is a 
member of the EU. One can assume that the ACCC has a sense of 
confidence that Germany will comply with the ruling of the Court of 
Justice. In that regard, there is a certain complementarity between the 
preliminary ruling procedure and the compliance procedure that the 
ACCC accepts and adjusts to. 

While the ACCC did not find Germany to be in non-compliance 
with Article 9, paragraph 2, on the ground that acts coming within the 
scope of Article 6 could not be challenged on the basis of procedural 
irregularities, the ACCC found other allegations made by ClientEarth 
well-founded. As a result, it held that Germany failed to comply with 
the Convention in several ways and issued recommendations. On 14 
October 2014, these findings and recommendations of the ACCC were 
endorsed by the 5th MoP.1175 

At this stage, the second phase of the proceedings before the 
ACCC—the follow up—began. It could be argued that by awaiting 
the judgments by the Court of Justice in Trianel and Altrip, and 
allowing the communicant—one of the most transnationally active 
environmental NGOs—to comment on amendments made by 
Germany in the aftermath of Trianel, the ACCC had already begun an 
evaluation of the steps taken by Germany to comply with EU law and 
the Aarhus Convention. This illustrates that the ACCC has 
                               
1173 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), para. 90. 
1174 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), paras. 66, 89. 
1175 Decision V/9h on compliance by Germany with its obligations under the Convention. 
(2014). 
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considerable discretion to determine how the assessment of compli-
ance should be carried out. In the case of the examination of the 
Communication ACCC/C/2008/31 (Germany), the flexibility and 
open-ended nature of these procedural rules allowed the ACCC to 
adjust its assessment of the communication in light of the proceedings 
before the Court of Justice.1176  

7.4.2 Follow-up: European Commission v. Germany and the 
Report of the ACCC to the 6th Meeting of the Parties 

As a result of the judgments by the Court of Justice in Trianel in 2011 
and Altrip in 2013 and Decision V/9h by the MoP that endorsed the 
findings and recommendations of the ACCC in 2014, Germany initi-
ated legislative procedures to comply with EU law and the Aarhus 
Convention. The steps taken by Germany were monitored by the 
European Commission and the ACCC. 

However, in parallel to the compliance procedure before the ACCC 
and the preliminary reference procedures of the Trianel and Altrip 
cases, an additional procedure concerned with the compliance by 
Germany with its obligations under Article 9 was on-going. On 18 
September 2006, the European Commission had received a complaint 
alleging that Germany had incorrectly implemented Article 10a (now 
Article 11) of the EIA Directive and Article 15a of the IPPC Directive 
(now Article 25 of the IE Directive).1177 The European Commission 
sent a letter of formal notice to Germany and in February 2013, Ger-
many responded that it had amended its legislation following the 
judgment by the Court of Justice in Trianel and requested the Euro-
pean Commission to close the procedure. The European Commission 
however, issued a reasoned opinion and thereafter decided to bring an 
infringement action against Germany.  

The action brought by the European Commission related partly to 
the same issues under German law that had given rise to the references 
for preliminary rulings in Trianel and Altrip, as well as to issues raised 
by ClientEarth before the ACCC. The first three complaints by the 
European Commission referred to the definition of the scope of judi-
cial review. The fourth and fifth complaints concerned time 

                               
1176 As pointed out earlier, the rules of the compliance procedure have been developed by the 
ACCC successively. The MoP has subsequently endorsed the work of the ACCC in this 
regard. See Section 3.4. 
1177 C-137/14 Commission v. Germany (2015), para. 16. On these directives, see Section 3.5.2.  
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restrictions under German law, affecting both legal standing and scope 
of review.1178 To a degree, the European Commission adjusted its 
allegations taking into consideration the amendments of German ad-
ministrative procedural law following Trianel.1179 In this manner, the 
action for infringement followed up on the earlier case. 

While the communication between the European Commission and 
Germany is not available to the public, the information provided by 
Germany in the follow up procedure before the ACCC is accessible at 
the Convention website, in accordance with the procedural rules of the 
ACCC.1180 Germany submitted two progress reports, on 16 December 
2014 and on 27 October 2015.1181 The communicant, ClientEarth, was 
offered the opportunity to comment on the reports and did so with 
respect to the second report. The ACCC in turn made a progress 
review on the implementation of decision V/9h and reviewed the 
implementation in open session. ClientEarth and Germany were 
invited to take part in the open session. Germany made comments by 
audio conference. Additional environmental NGOs—NABU, (which 
had supported the communication brought by ClientEarth), Bund für 
Umwelt und Naturschutz (party to the main proceedings in Trianel), 
Deutscher Naturschutzring e.V., WWF Deutschland as well as 
Greenpeace e.V.—provided comments on the second progress report 
by Germany. On 31 October 2016, Germany submitted a third 
progress report to the ACCC. The abovementioned environmental 
NGOs also participated by audio conference as observers in an open 
session at the ACCC 6–9 December 2016. On 31 July 2017, the 
ACCC adopted its report on the compliance by Germany with its obli-
gations under the Convention, where it concluded that Germany was 
no longer in non-compliance.1182 

                               
1178 See further, Section 9.2.4.  
1179 See for instance, C-137/14 Commission v. Germany (2015), para. 84. 
1180See www.unece.org/environmental-policy/treaties/public-participation/aarhus-convention/ 
envpptfwg/envppcc/envppccimplementation/fifth-meeting-of-the-parties-2014/germany-
decision-v9h.html, accessed 11 July 2019. See Guide to the ACCC (2019), para. 44. 
1181 The content of the amendments made by Germany are discussed in Chapter 9. 
1182 Report of the Compliance Committee, Compliance by Germany with its obligations under 
the Convention (2017). 
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7.5 Conclusions: A Procedural Field for Reforming 
National Law on Access to Justice 

As shown in this chapter, there are enforcement mechanisms which 
are special to the enforcement of the right to access to justice in envi-
ronmental matters in the EU, which may be helpful to understanding 
recent developments of the law on access to justice in the EU and its 
Member States.1183 This chapter has mapped the procedural structures 
created by EU law and the Aarhus Convention, and how they are used 
and potentially may be used by public and private actors with a stake 
in conflicts over different aspects of access to justice. This mapping 
demonstrates that Aarhus and EU procedural structures as well as the 
stakes of the actors involved are interrelated, and sometimes closely 
interlaced. Some of the specific features of the procedural field created 
by the interrelations between the Aarhus Convention and EU law, can 
be described as procedural complementarity, overlapping policy 
interests and interaction. 

7.5.1 Procedural Complementarity 

From the perspective of natural persons and environmental NGOs 
wishing to challenge the compatibility of national procedural law with 
EU and international obligations, the procedures available before the 
ACCC give opportunities which are not available in EU law. In 
contrast to both the preliminary ruling, the action for infringement and 
the action for annulment, the compliance and follow-up procedures 
before the ACCC give members of the public direct access to a body 
that reviews the compatibility of domestic law (national and EU), with 
the Aarhus Convention. Communicants are free to frame their claims 
and bring information they find useful to their case, and also have 
access to all submissions by the party concerned. Additionally, they 
may take part in hearings and participate in monitoring how the con-
cerned party follows up on findings and recommendations issued. 
These procedures are characterised by wide access to justice, 

                               
1183 As argued by Elizabeth Fisher, “any description of the subject [environmental law] that 
focuses solely upon what is contained in directives and regulations is considerably deficient. 
Rather its ‘successes’ and ‘failures’ must be understood as part of […] interactions [between 
public and private actors involved].” Fisher, ‘Unpacking the Toolbox: Or Why the 
Public/Private Divide Is Important in EC Environmental Law’ (n 444) 10. 
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transparency, and flexible rules, which have been developed succes-
sively by the ACCC on a case by case basis. 

This can be compared to a situation under EU law where the role of 
individuals in infringement proceedings is limited to submitting com-
plaints to the European Commission.1184 In contrast, the ACCC 
provides a forum where the communicant is involved and recognised 
as a valuable provider of information throughout the compliance and 
follow up procedures. While the EU Pilot has been criticised for its 
lack of transparency,1185 all documents submitted by the communicant, 
the party concerned and others involved in the compliance procedure 
before the ACCC, are published online and accessible to all. 

The preliminary ruling is intended to be a channel through which 
individuals can access the Court of Justice. Compared to the proce-
dures before the ACCC, the role of the individual litigant bringing a 
case before a national court is however limited in the preliminary 
ruling procedure. While natural persons and NGOs can mobilise 
national courts to ask the Court of Justice for preliminary rulings, 
which can eventually lead to a finding that national implementation is 
not in compliance with EU law, the parties to the main proceedings 
can neither require the national court to make such a reference, nor 
formulate the question to the Court of Justice. They are furthermore 
not parties in the case before the Court of Justice. Also, the issues that 
can be made subject to a preliminary ruling have to connect to and be 
necessary to deciding a concrete case before the national court. 
Compared to the compliance procedure, where potentially all alleged 
issues of non-compliance can be addressed in a single case, the scope 
of the preliminary ruling is limited by the case in the main proceed-
ings before the national court. The potentially wide scope of the ex-
amination carried out by the ACCC allows for broad assessments of 
national legal systems and national law’s compliance with the Con-
vention. The far-reaching capability for the ACCC to bring infor-
mation into the case, in particular with the help of the environmental 
NGO community, allows the ACCC to potentially assess the 

                               
1184 Eliantonio, ‘The Role of NGOs in Environmental Implementation Conflicts: “Stuck in the 
Middle” between Infringement Proceedings and Preliminary Rulings?’ (n 41). 
1185 Krämer, ‘EU Enforcement of Environmental Laws: From Great Principles to Daily 
Practice—Improving Citizen Involvement’ (n 1080) 249; Marta Ballesteros and others, Tools 
for Ensuring Implementation and Application of EU Law and Evaluation of their 
Effectiveness (Directorate General for Internal Policies, Policy Department C: Citizens’ 
Rights and Constitutional Affiars 2013) 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493014/IPOL-
JURI_ET(2013)493014_EN.pdf, accessed 11 March 2019. 
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specificities of the procedural law of the party concerned. The limited 
scope of the matter before the Court of Justice in the preliminary pro-
ceeding might not allow such broad and deep assessments of national 
law. While the objective of the preliminary ruling procedure is to 
ensure the correct implementation and enforcement of EU law in the 
Member States, it is bound to be limited to the questions posed by the 
national court. 

As a result of the transparency of the compliance and follow-up 
procedures, the legal reasoning of parties to the Convention, commu-
nicants and observers are made available to the public. The follow-up 
procedure may result in draft amendments being made publicly 
available and translated into English. Information on how the law is 
applied in practice can be submitted by parties concerned, the 
communicant, and observers. Since the communicant and any member 
of the public is, in principle, free to comment on information 
submitted by a party concerned, and such comments are posted on the 
ACCC website, alleged shortcomings in national implementation are 
made available to anyone interested. Questions raised by the ACCC 
regarding legal developments in the parties concerned, and the parties’ 
answers to such questions, are also available. All in all, this amounts 
to a rich source of information on the practical application of the Con-
vention, and new developments in the domestic procedural law of its 
parties, readily available to all. 

In contrast to the findings and recommendations of the ACCC, the 
rulings of the Court of Justice are backed up by the possibility of 
sanctions.1186 While judgments of the Court of Justice are binding upon 
Member States, the legal status of ACCC findings and recommenda-
tions is less clear. To the extent that findings and recommendations 
are endorsed by the MoP, they may be considered binding interna-
tional law, but if a party decides not to follow them there is not much 
the ACCC or the communicant can do about it.1187 However, the 
political implications of not complying with the Convention may 
potentially trigger reform, as illustrated by the on-going discussions 
resulting from the findings by the ACCC, that access to the EU courts 
does not respect the provisions of Article 9.1188 Still, in the case of 
                               
1186 Article 260, TFEU. 
1187 See Section 3.4.3. 
1188 As mentioned in Section 4.2.1 above, the Council has requested the European Com-
mission to submit a study on the Union’s options for addressing the findings and recommen-
dations of the ACCC with regard to communication ACCC/C/2008/32 (EU) by September 
2019 and, if appropriate in view of the outcomes of the study, a proposal for a Regulation of 
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Germany’s compliance with Article 9, it is likely that the double effect 
of being in non-compliance both with EU and international law pro-
vided a stronger incentive for Germany to amend its laws on access to 
justice than would have been the case without the intervention of the 
EU. A different way of describing it is to say that, to the extent that 
the ACCC and the Court of Justice have agreed on the interpretation 
of Article 9 (which they have insofar as access to national courts is 
concerned), the legitimacy of the ACCC has been enhanced by the 
rulings of the Court of Justice. To the extent that the cases brought 
before the ACCC have concerned access to national courts, and the 
ACCC and the Court of Justice have agreed on the interpretation of 
Article 9, the softer approach of the ACCC arguably has not suffered 
from the lack of sanctions under the Convention, precisely because 
such sanctions have been available within the EU. 

7.5.2 Overlapping Policy Interests of the Actors Involved 

The procedures before the ACCC are increasingly interlinked with 
procedures available under EU law as a result of the ways they have 
been used by members of the public, private and public actors with 
stakes in access to justice. Shared policy interests between the actors 
involved in procedures before courts in the Member States, the Court 
of Justice and the ACCC create relationships characterised by interde-
pendence and complementarity. While states have been reluctant to 
reform their national administrative procedural law on legal standing 
and other aspects of access to justice, Section 7.3 has shown that indi-
viduals and environmental NGOs have been active in communicating 
alleged issues of non-compliance to the ACCC. The number of pre-
liminary references concerning EU environmental law has also 
increased. While there may be other reasons for this than an increased 
number of actions by individuals and environmental NGOs before 
national courts, the case law of the Court of Justice on access to 
justice in environmental matters is, in itself, illustrative of an active 
NGO community engaged in enforcing Article 9 in the Member 
States.  

The interest of—in particular—environmental NGOs in expanded 
access to national courts is shared by the European Commission and 
reflected in the case law of the Court of Justice, both of which have 

                                                                                                                             
the European Parliament and of the Council amending Regulation (EC) No 1367/2006 by 
September 2020. 
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worked actively towards giving the right of access to justice full effect 
in the Member States. For the EU, better access to national courts may 
ease the burden of the European Commission of monitoring Member 
State compliance with EU law. Better access to national courts in-
creases the possibilities of involving the ‘ordinary courts’ of the EU in 
the task of ensuring the compatibility of national law with EU law. In 
this manner, private enforcement also facilitates decentralised en-
forcement.1189  

The mutual advantages for actors sharing the goal of expanding 
access to national courts of engaging in this web of transnational pro-
cedures are illustrated by the example of the cases concerning the 
compliance of Germany with Article 9. As described above, a number 
of environmental NGOs were involved in bringing the non-compli-
ance by Germany with Article 9 to the attention of the Court of 
Justice, the European Commission and the ACCC. The reliance on 
different types of procedures—the preliminary ruling procedure, the 
compliance and follow-up procedures and the infringement proce-
dure—allowed claimants and communicants to target different aspects 
of the alleged non-compliance. There was a clear potential for mutual 
learning between claimants and communicants in the different proce-
dures. In any event, as a result of the transparency of the compliance 
procedure, information about the implementation and the successive 
amendments made by Germany was made available both in German 
and English on the ACCC website.1190 

In other cases, actors have differing policy objectives, but still 
depend on each other.1191 This is illustrated by the case brought by 
ClientEarth against the EU for failure to comply with Article 9 of the 
Aarhus Convention by restricting legal standing before the Court of 
Justice. While the European Commission has been very favourable to 
expanding access to justice before national courts, its argumentation in 
                               
1189 See Chapter 4. 
1190 Indeed, the transparency of the ACCC procedures also opens possibilities for research on 
ongoing legal developments. In the German case, the successive amendments made of the law 
implementing Article 9, and the argumentation by the German legislator can be traced back 
on the ACCC website. Similarly, the compliance procedure against the EU for failure to 
comply with Article 9 has involved information revealing how in particular the European 
Commission sees the relationship between direct actions brought before the Court of Justice 
on the one hand, and indirect access to the Court of Justice via national courts and the 
preliminary ruling, on the other. 
1191 Such differing policy objectives can arguably be understood as expressions of different 
rationales for access to justice, which in turn can be understood as part of different traditions 
of access to justice. See Section 6.2. I will come back to this point in the Concluding Remarks 
of the dissertation. 



 261

ACCC/C/2008/32(EU) defended limited direct access to the Court of 
Justice.1192 However, supported by the findings of the ACCC that the 
EU does indeed fail to comply with Article 9 by limiting direct access 
to the Court of Justice, the NGO community has succeeded in 
bringing up the issue on the political agenda in the EU.1193  

7.5.3 Interactions Impacting Legal Developments with Respect 
to Access to Justice  

To sum up, the compliance and follow-up procedures before the 
ACCC clearly have certain features that EU law procedures do not. 
Transparency is one of them. Actors involved in implementation of 
EU law can make important use of the transparency of the ACCC 
procedures. Not only does the public availability and translation into 
English of information provided by the parties concerned enable 
stakeholders to assess current developments. It also facilitates the 
identification of other actors with similar interests and provides 
opportunities for learning, for drawing on each other’s arguments 
where this helps promote a common policy goal, and to strategically 
adjust action so as to make effective use of resources and concentrate 
on issues which other actors may not be in a position to address. 

In addition to being transparent, the procedures before the ACCC 
are readily accessible. In contrast to the EU annulment action and the 
preliminary ruling procedure, the ACCC procedures allow individuals 
and NGOs to act as parties before the Committee, with broad powers 
of raising all the issues they wish to and bringing all the information 
they deem relevant.  

As a result of the contrast between the procedures available under 
EU law and the procedures before the ACCC, actions which are not 
accessible by individuals and NGOs at one level of legal decision-
making (such as direct actions before the Court of Justice), are 
available at a different level (before the ACCC). As illustrated by the 
example of the actions brought against Germany, these procedures can 
potentially affect and complement each other. For instance, the ACCC 
may consider that a state party is compliant with a provision of the 

                               
1192 See the submissions by the European Commission on behalf of the EU in the compliance 
procedure concerning communication ACCC/C/2008/32 (EU), available at: www.unece.org/ 
env/pp/compliance/Compliancecommittee/32TableEC.html, accessed 4 August 2019. On the 
argumentation by the Commission in this case, see also, van Wolferen (n 324) 210–233.  
1193 See Section 4.2.1. 
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Convention, merely as a result of a judgment by the Court of Justice 
that the party in question must adjust its law to comply with the EU 
provision implementing that same provision. Furthermore, the follow-
up procedure allows NGOs to monitor the steps taken by the party 
concerned to come into compliance with the Convention in a manner 
they cannot under EU law. 

Seen as a whole, the procedures before the ACCC and those 
available under EU law create a procedural field for control and inter-
action between institutions, individuals, and NGOs at different levels 
of law and legal decision-making.1194 Interactions can be formal or 
informal, and information dispersed through different channels. The 
transparency of the procedures before the ACCC facilitates these 
interactions and the exchange of information between the actors in-
volved. Within this procedural field, environmental NGOs are invited 
to trigger control, provide information and argumentation to steer ad-
ministrative procedural law applicable in environmental matters in 
accordance with their policy interests.  

These are opportunities to rely on litigation as means of influencing 
the development of national procedural law on access to justice, which 
are unique to the environmental law sector. The German case arguably 
shows that this procedural field indeed has enabled a particular 
development of the law on access to justice insofar as access to 
national administrative courts is concerned.1195 In addition, legal devel-
opments within one Member State may be drawn on to further the 
same or, indeed, a different development in another Member State. As 
such, the complementary procedures and instances of control under 
the Aarhus Convention and under EU law can be used strategically by 
its actors to steer the development of national procedural law on 
access to justice. At the same time, it appears that as far as one can 
tell, none of the actors involved is solely in control of enforcement 
and the development of the law on access to justice resulting from 
actions brought within this web of transnational procedures. 

                               
1194 Political scientists have addressed interactions between public and private actors sharing 
interests and attitudes in relation to a specific policy area through policy network theory. See 
generally, Henrik Enroth, ‘Policy Network Theory’ in Mark Bevir (ed), SAGE Handbook of 
Governance (SAGE 2011).  
1195 The case brought by ClientEarth against the EU is another example showing that the 
ACCC procedures may spur political debate and potential developments with regard to the 
law on access to justice, insofar as legal standing before the Court of Justice is concerned. 
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8 Article 9 in the Reasoning of the Court of 
Justice 

8.1 Introduction 

In Chapter 6, I concluded that German, French administrative proce-
dural law and EU law reflect different rationales for access to justice. 
These rationales are traditional and related to ideas about the function 
of courts within the respective legal systems. Under EU law, access to 
national courts is, by tradition, essential to allow the preliminary 
reference procedure to operate as a tool for ensuring judicial protec-
tion and controlling Member State compliance in the EU. As 
emphasised in Chapter 6, the traditional character of the law on access 
to justice does not prevent it from changing. On the contrary, it was 
shown how national law on legal standing and scope of administrative 
judicial review has evolved successively as a result of a combination 
of factors, and increasingly in light of developments in EU and inter-
national law more broadly. However, in Germany and France this 
evolution has not yet resulted in the abolishment of traditional 
rationales for access to administrative judicial review. Like national 
law, EU procedural law governing access to national courts has 
developed stepwise. Both in the national and EU contexts, courts have 
a record as important drivers in the evolution of law on legal standing 
and scope of administrative judicial review, or more broadly, in the 
case of the EU, access to national courts. As illustrated in Chapter 7, 
the Court of Justice has also been important to implementing and 
controlling Member State compliance with Article 9 of the Aarhus 
Convention. 

This chapter assesses the developments in EU law on legal standing 
before national courts and scope of judicial review, after the entry into 
force of the Convention.1196 Since the latter to an important degree 
                               
1196 As we know, the question of legal standing directly before the EU courts is not assessed 
in the present work. For analyses of the reasoning of the Court of Justice insofar as direct 
actions before it are concerned, after the entry into force of the Aarhus Convention, see van 
Wolferen (n 324); Notaro and Pagano (n 644).  
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stems from the case law of the Court of Justice, the assessment 
focuses on the reasoning of the Court in environmental cases con-
cerned, primarily, with legal standing before national courts, from 
2009 until today. This case law is then analysed in light of the tradi-
tional rationales for access to national courts in the EU, as formulated 
in Chapter 6.1197 Furthermore, it is discussed in light of the 
environmental rationales for access to justice identified in Chapter 
3.1198  

It is submitted that the reasoning of the Court of Justice in the cases 
assessed, reflects traditional EU rationales of access to national courts: 
Effectiveness and rights protection. In addition, the reasoning of the 
Court frames access to justice as an instrument serving specific envi-
ronmental law objectives. Also, in comparison to environmental cases 
brought before the Court of Justice prior to the implementation of 
Article 9 of the Aarhus Convention, the Court of Justice has 
increasingly made explicit references to rights and judicial protection 
of those rights. It is argued that, in this manner, in particular environ-
mental NGOs are explicitly appointed for the task of enforcing EU 
environmental law in the Member States. Also, the focus on the 
suggested specific environmental law benefits that access to national 
courts may have, represents a new element in the reasoning of the 
Court. The chapter concludes that the foreseeable effects of expanded 
court access primarily relate to developments in the EU judicial 
structure and enforcement model. National courts are strengthened in 
their role as “ordinary” or “implementing courts” in the decentralised 
EU judicial structure. At the same time, environmental public interest 
litigation before national courts enhances centralisation, by potentially 
enabling the Court of Justice to control Member States’ compliance in 
a role as constitutional court within the EU legal system. 

The chapter is structured as follows. Section 8.2 examines the 
reasoning of the Court of Justice in its case law on legal standing and 
scope of review under Article 9 of the Aarhus Convention and imple-
menting EU law, focusing particularly on how the right of access to 
justice is integrated into the pre-existing EU procedural law and what 
new elements it brings into the law. Section 8.3 focuses on how the 
role of environmental NGOs has been shaped in the reasoning of the 
Court of Justice. Section 8.4 further examines the right of access to 
justice, insofar as standing is concerned, of natural persons in the case 

                               
1197 See Sections 6.2.1, 6.3.1, and 6.4. 
1198 See Section 3.2. See also Section 6.5.2. 
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law of the Court. Finally, Section 8.5 discusses the developments of 
the EU law on access to justice in environmental matters, in light of 
the EU tradition of access to justice and the environmental rationales 
for access to justice, identified in earlier parts of the dissertation.1199 

8.2 Article 9 in the Reasoning of the Court of Justice 

Earlier chapters have shown that although access to national courts 
constitutes a building block in the EU judicial structure and enforce-
ment model, there is little EU legislation regulating such court access. 
Even if the body of secondary legislation with procedural law content 
is growing, the detailed legislation on the organisation of court 
systems and procedure is mainly domestic.1200 In essence, rather than 
setting out its own procedural provisions, EU procedural law has 
traditionally consisted mainly of principles designed to avoid those 
procedural laws of Member States that hinder the effective application 
of EU law in the Member States.1201 

With the adoption of the Aarhus Convention and the legislation 
transposing it, more specific requirements are emerging with respect 
to legal standing and scope of judicial review in the field of EU envi-
ronmental law. Chapter 3 has already showed how the implementation 
of Article 9 into EU law has resulted in new procedural requirements 
that must be respected by Member States when Union law is 
applicable.1202 Below, it will be discussed in some detail how the Court 
of Justice has integrated the requirements stemming from Article 9 
into the pre-existing body of EU procedural law. The procedural 
autonomy of Member States, general principles of EU law, as well as 
the Convention text itself, are referred to by the Court of Justice as it 
defines the obligations of Member States with respect to legal 
standing and scope of review in environmental matters. The reasoning 
of the Court of Justice indicates that there are several grounds for 
why, as a matter of EU law, access to national courts must be granted 
in environmental matters. 

                               
1199 See, in particular, Sections 3.7.1 and 6.4. 
1200 As set out earlier, the EU lacks general competence to adopt procedural law. See Section 
2.4.1. 
1201 See Sections 2.4.3 and 4.3.2.1. 
1202 See Section 3.5.2. 
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8.2.1 Procedural Autonomy, Effectiveness, Judicial Protection—
and Access to Justice 

In its first case on Article 9 as implemented into EU law, DLV, the 
Court of Justice was asked whether Swedish standing conditions for 
environmental NGOs were compatible with EU law.1203 Until then, 
Swedish law had provided that environmental NGOs had standing 
only if they had more than 2000 members. In practice, this meant that 
only two Swedish environmental NGOs fulfilled the conditions re-
quired to have legal standing in cases covered by Article 11, para-
graph 1. This was, according to the Court of Justice, neither consistent 
with the objective of the Directive nor with the duty of Member States 
to render effective the application of the Directive.  

The principle of effectiveness was a building block in the Court’s 
reasoning.1204 Even if Article 11 of the EIA Directive, that is, one of 
the provisions of EU secondary procedural law adopted to transpose 
Article 91205, gives Member States discretion in setting out conditions 
determining whether environmental NGOs come within “the public 
concerned” who have a right of access to justice under that Article, the 
Court held that the principle of effectiveness prevented Member States 
from adopting conditions which were contrary to the objective of 
Article 9. Without explicitly referring to the procedural autonomy of 
Member States, the Court of Justice relied on the Rewe principle of 
effectiveness to give effect to the procedural provisions of the EIA 
Directive that implement Article 9, paragraph 2, of the Convention 
into EU secondary law. 

When interpreting what constitutes an “impairment of a right” 
under Article 11 of the EIA Directive in Trianel, the Court of Justice 
explicitly referred to the procedural autonomy of Member States. 
According to the Court, a Member State has discretion in defining the 
meaning of the “impairment of a right” criterion under national law, 
and therefore acts within its procedural autonomy. The Court of 
Justice then interpreted Article 11 in light of the Rewe principles of 
equivalence and effectiveness. It found that it would be at odds with 
the principle of effectiveness, and equally with the objective of Article 
11 of giving the public wide access to justice, if rules protecting the 

                               
1203 See Section 3.5.2.1. 
1204 C-263/08 DLV (2009), para. 45. 
1205 See Section 3.5.2. 
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public interest could not be relied on by environmental NGOs.1206 In 
the same vein as in DLV, the application of the principle of effective-
ness in this case leads to a strengthened effect of a procedural 
provision of EU secondary law. The right of access to justice for envi-
ronmental NGOs must be given full effect independently of how a 
Member State decides to define the meaning of the “impairment of a 
right” criterion. 

In Gruber, which unlike the above cases concerned legal standing 
for natural persons, the Court of Justice again interpreted the notion of 
“impairment of a right” with reference to the procedural autonomy of 
Member States. It held that the national procedural rules governing 
actions “for safeguarding rights which individuals derive from EU 
law” must comply in particular with the principles of effectiveness 
and equivalence, and the objective of ensuring wide access to justice 
for the public concerned.1207 

In relation to the above cases, one may note that, while the concept 
of procedural autonomy initially was referred to when procedural leg-
islation had not been adopted by the EU1208, the Court of Justice relied 
on it in DLV, Trianel, Gruber, and also in Altrip, to define limits to the 
discretion offered by a provision of secondary procedural law: Article 
11 of the EIA Directive governing the possibilities of bringing claims 
against actions under that directive.1209 The judgments in both DLV and 
Trianel demonstrate that the introduction of EU provisions on access 
to justice has enabled the Court to control in greater detail the 
enforcement of EU environmental law through reviews of the com-
patibility, for example, of national standing conditions with EU law, 
compared to the time before the Aarhus Convention. In so doing, the 
Court sets out an EU threshold for “wide access to justice” for envi-
ronmental NGOs. While national law may establish criteria as well as 
conditions for legal standing which environmental NGOs must fulfil, 

                               
1206 C-115/09 Trianel (2011), paras. 46, 47. A similar reasoning was employed in C-72/12 
Altrip (2013), paras. 45–52.  
1207 C-570/13 Gruber (2015), paras. 37, 39. 
1208 The Rewe/Comet principles of effectiveness and equivalence applied “in the absence of 
Community rules on the subject”. See C-33/76 Rewe (1976), para. 5; C-45/76 Comet (1976), 
para. 13. 
1209 See in this regard, Mariolina Eliantonio, ‘Case C-240/09, Lesoochranárske zoskupenie 
VLK v. Ministerstvo životného prostredia Slovenskej republiky, Judgment of the Court of 
Justice (Grand Chamber) of 8 March 2011, nyr, and Case C-115/09, Bund für Umwelt und 
Naturschutz Deutschland, Landesverband N’ (2012) 49 Common Market Law Review 767, 
790. As will be seen below, the Court approached national procedural law from a different 
perspective in C-243/15 VLK II (2016) and Protect. 
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the obligation to adjust such criteria and conditions to the overarching 
“wide access” standard, arguably leaves little room for at all limiting 
standing for environmental NGOs.1210 Even if the Court continues to 
refer to the procedural autonomy of Member States, the real 
possibilities of defining criteria which in one way or another limit the 
admissibility of actions brought by environmental NGOs under Article 
9, paragraph 2, appear limited.1211 

In VLK I, the Court of Justice interpreted Article 9, paragraph 3 of 
the Convention for the first time. Like in the abovementioned cases, 
the Court of Justice referred to the procedural autonomy of Member 
States and the Rewe principle of effectiveness.1212 The reference relied 
on the traditional way of making use of the concept of procedural 
autonomy: Because Article 9, paragraph 3 has not been transposed 
into EU law and procedural secondary legislation governing access to 
justice in the case before the national court therefore was lacking, the 
Court held that national procedural law applies. According to the 
reasoning of the Court in VLK I, it is the effectiveness of Articles 12 
and 16 of the Habitats Directive and its Annex IV(a), applicable to the 
substantive merits of the case before the national court, which gives 
rise to the obligation of Member States to adjust its procedural law to 
EU law requirements stemming from the principle of effectiveness. 1213 
In addition to explicitly mentioning procedural autonomy and the 
principle of effectiveness, the Court of Justice also held that provi-
sions of national procedural law “governing actions for safeguarding 
rights which individuals derive from EU law, in this case the Habitats 
Directive”1214, have to allow individuals to obtain effective judicial 
protection. To that end, the Court continued, they must to the fullest 
extent possible be interpreted consistently with Article 9, paragraph 3 
so as to enable environmental NGOs to bring claims against decisions 
liable to infringe EU environmental law.1215 The Court of Justice thus 

                               
1210 And indeed, also the scope of judicial review before the national court. An exception 
being claims submitted abusively or in bad faith. See C-137/14 Commission v. Germany 
(2015), para. 81. 
1211 For a similar argument see Jane Reichel, ‘Judicial Control in a Globalised Legal Order – 
A One Way Track?’ (2010) 3 Review of European Administrative Law 69; van Wolferen (n 
324) 232. 
1212 C-240/09 VLK I (2011), para. 48. 
1213 As opposed to the effectiveness of procedural provisions of secondary law transposing 
Article 9, as was the case in C-263/08 DLV (2009) and C-115/09 Trianel (2011). 
1214 C-240/09 VLK I (2011), para. 47. 
1215 C-240/09 VLK I (2011), para. 51. 
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makes clear a distinction between Rewe effectiveness and effective 
judicial protection in this case. It also makes an explicit reference to 
rights derived from EU environmental law. On the basis both of Rewe 
effectiveness and the obligation to ensure effective judicial protection 
of rights conferred by the Habitats Directive, the Court of Justice 
imposes an obligation to interpret national procedural law consistently 
with the objective of wide access to justice under the Aarhus Conven-
tion, in cases the substantive merits of which are governed by EU 
environmental law.1216 Similarly, in VLK II and Protect the reasoning 
of the Court of Justice included references both to effectiveness 
broadly,1217 and to judicial protection of rights conferred by the 
Habitats and Water Framework Directives.1218 In the latter cases, and 
as will be discussed further below, the Court of Justice derived the 
obligation to provide wide access to court for environmental NGOs 
from Article 9 read in conjunction with Article 47 of the Charter of 
Fundamental Rights of the EU. 

The above brief examination of the case law demonstrates that the 
Court of Justice has approached Article 9 from several angles of pre-
existing EU procedural law. At times, it has assessed the questions 
referred to it in light of the procedural autonomy of Member States 
and Rewe effectiveness. In other cases, the Court has argued that 
access to national courts must be granted in order to ensure judicial 
protection of rights derived from EU environmental law. In DLV, 
Trianel, Gruber, and VLK I, the Court of Justice referred to the proce-
dural autonomy of Member States, and the Rewe principle of effec-
tiveness. In the first three of these cases, it used the principle of effec-
tiveness to interpret the procedural provisions adopted to implement 
Article 9. In VLK I, it argued that the effectiveness of substantive 
environmental law requires that national courts interpret their national 
procedural law consistently with Article 9, paragraph 3. In VLK I, II, 
and Protect, the Court of Justice argued that environmental NGOs 
derive rights from EU law and therefore have a right to judicial pro-
tection of these rights in accordance with Article 47 of the Charter. 
But it also referred more broadly to the effectiveness of the Habitats 

                               
1216 Ludwig Krämer, ‘Comment on Case C-240/09 Lesoochranárske zoskupenie VLK: Access 
to justice in environmental matters: new perspectives’ (2011) 8 Journal for European 
Environmental and Planning Law 445, 447. See further, 8.3.1.3. 
1217 C-243/15 VLK II (2016), para. 44; C-664/15 Protect (2017), para. 34. 
1218 C-243/15 VLK II (2016), paras. 50–51; C-664/15 Protect (2017), paras. 35, 45. 
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and Water Framework Directives which requires that individuals must 
be able to rely on it. 

For sure, the lack of a clear and consistent line of reasoning in this 
regard is not unique in the case law of the Court of Justice.1219 As 
noted in Chapter 4, the relationship between Rewe effectiveness, 
effectiveness more broadly, and the principle of effective judicial 
protection, is generally not unambiguous in the case law of the Court 
of Justice.1220 In the words of Prechal and Widdershoven, “The 
differences in the approach and outcome of the cases, and in 
particular, the reasons behind that difference are difficult to grasp”.1221  

Still, differences between the Rewe effectiveness and the principle 
of effective judicial protection have been identified in legal scholar-
ship.1222 First, although Rewe effectiveness and the principle of effec-
tive judicial protection may be relied on to achieve similar objectives, 
they have a slightly different focus. While judicial protection is about 
protection of individual rights, Rewe effectiveness is directed at 
ensuring that Member States enforce EU law correctly. Also, because 
the right to effective judicial protection has its roots in Article 6, 
ECHR, it comprises an obligation to provide remedies.1223 

The references both to Rewe effectiveness, effectiveness more 
broadly and judicial protection confirm well-established rationales for 
access to national courts in the EU legal order. Still, in particular the 
explicit references to judicial protection of rights constitute a new 
element in the environmental law case law of the Court.1224 The effec-
tiveness and judicial protection lines of reasoning used by the Court of 
Justice in its case law on access to justice in environmental matters 
will be discussed further below, in Section 8.4. 

 

                               
1219 See Krommendijk (n 744) 1402. 
1220 See Section 4.3.2.1. 
1221 Prechal and Widdershoven (n 741) 32. 
1222 See Section 4.3.2.1. 
1223 Today, this obligation is also reflected in Articles 4, para. 3, and 19, para. 1, TEU. 
Krommendijk (n 744) 1405–1406. 
1224 See Sections 4.3.2 and 6.5.2. 
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8.2.2 From General Requirements to a More Specific “Wide 
Access” Standard 

Despite the inconsistent reasoning of the Court of Justice, it is 
submitted that the questions referred with regard to the interpretation 
of Article 9, have allowed the Court of Justice to flesh out a more 
detailed procedural law standard on access to justice for Member 
States to adjust to within the field of EU environmental law, in com-
parison to general EU procedural law. Prior to the implementation of 
the Aarhus Convention, persons “concerned” were entitled to invoke 
directly effective EU environmental law before national courts, which 
suggests that they also had a right of accessing these courts.1225 
Arguably, the principle of effectiveness in itself has an implicit, but 
nevertheless strong, access to justice dimension.1226 Applied to directly 
effective provisions of EU law, the principle of effectiveness requires 
Member States to ensure that individuals can invoke EU law so that 
full effect can be given to those provisions within the national legal 
systems.1227 However, legal requirements for effectiveness and effec-
tive judicial protection are very general and not easily applied.1228 

The implementation of Article 9 through legislation and case law 
has arguably had the effect in practice that the requirements stemming 
from the principles of effectiveness and judicial protection have been 
given a somewhat more concrete and specific form: A “wide access 
standard” applicable in cases relating to the environment. Both under 
paragraphs 2 and 3 of Article 9, the Court of Justice has set out 
requirements that national legislatures and courts must respect. Under 
both paragraphs, the objective of wide access to justice has been 
emphasised by the Court.  

In comparison to the situation before the implementation of Article 
9, EU procedural requirements with respect to access to national 
courts have been given a clearer shape. While wide access to national 
courts was always preferable from the point of view of the effective-

                               
1225 See Sections 4.3.2.1 and 6.2.1. See also, e.g., the reasoning in the Opinion of Advocate 
General Kokott in C-197/18 Prandl (2019), para. 58, which links the question of being able to 
rely on directly effective EU law to that of access to an administrative or judicial review 
procedure. 
1226 As seen in Chapter 4, a requirement for legal standing can be derived from the principle 
of effective judicial protection. 
1227 Article 4, para. 3, TEU, and the reasoning of the Court of Justice in e.g., C-72/95 
Kraaijeveld (1996), para. 56. 
1228 See Section 4.4. 



 272

ness of EU law and protection of rights conferred by EU law, the 
Court of Justice’s case law addressing specifically legal standing and 
scope and standard of judicial review was limited.1229 Through the 
implementation of Article 9 of the Aarhus Convention, the traditional 
EU law gap between substantive law, defined and interpreted at EU 
level, and enforcement, by national authorities and courts, and 
dependent on national procedural law, has diminished.1230 However, 
although the principle of effectiveness has been concretised insofar as 
legal standing and scope of review is concerned, this certainly does 
not mean that there are not questions regarding the interpretation of 
Article 9 that remain unanswered.1231 

8.3 The Role of Environmental NGOs 

Perhaps most importantly of all, and unlike the general requirements 
stemming from the principle of effectiveness or other principles of EU 
law or EU secondary law as it stood prior to the transposition of the 
Aarhus Convention, Article 9 and the legislation implementing it 
explicitly points out that environmental NGOs should be entitled to 
bring claims against administrative action relating to the environ-
ment.1232 Also, it frames environmental NGOs as holders of rights. For 
reasons that will be elaborated on in the following, it may be 
submitted that, in explicitly and clearly pointing out environmental 
NGOs as entitled to bring claims and as right holders, the Convention 
provides the Court of Justice with a piece of a puzzle with potentials 
long sought for.  

                               
1229 C-87/90, C-88/90 and C-89/90 Verholen (1991), concerned the possibilities for 
individuals who do not come within the scope ratione materiae of a directive but nevertheless 
have an interest in its enforcement, to rely on it before a national court. The case has been 
discussed in Chapter 4. The question of legal standing of individuals before national courts 
was also addressed in C-158/80 Rewe-Handelsgesellschaft Nord (1980). 
1230 See Sections 2.5 and 4.3.3. This remark has also been made by Mariolina Eliantonio in 
her comment to the Trianel case. Eliantonio, ‘Case C-240/09, Lesoochranárske Zoskupenie 
VLK v. Ministerstvo Životného Prostredia Slovenskej Republiky, Judgment of the Court of 
Justice (Grand Chamber) of 8 March 2011, Nyr, and Case C-115/09, Bund Für Umwelt Und 
Naturschutz Deutschland, Landesverband N’ (n 1209) 790. 
1231 See the discussion in Section 8.5 below. 
1232 In van Wolferen’s words, “the procedural rights expressed by the Convention are already 
set out in documents and principles that have a primary law status within the EU”. van 
Wolferen (n 324) 236. 
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Indeed most cases concerning legal standing under Article 9 that 
have been brought before the Court of Justice have addressed national 
requirements applicable to environmental NGOs. Both with respect to 
the requirements that may be introduced by Member States in order 
for an environmental NGO to qualify as coming within “the public 
concerned”1233 and general standing criteria, the Court of Justice has 
firmly shown the obligation to grant court access to environmental 
NGOs is far-reaching. In Trianel, the Court of Justice held that envi-
ronmental NGOs qualifying as members of the public concerned 
cannot be deprived of the “opportunity of playing the role granted to 
them” by the EIA Directive and the Aarhus Convention.1234 In the 
reasoning of the Court, this role requires that environmental NGOs 
have “the possibility of verifying compliance with the rules ... which, 
for the most part, address the public interest and not merely the pro-
tection of the interests of individuals as such”.1235 That provisions of 
Article 9 have not been implemented into EU secondary legislation 
has not prevented the Court of Justice from finding that there is an EU 
law obligation for Member States to grant standing to environmental 
NGOs, where substantive EU environmental law is applicable to the 
case before the national court. In other words, the scope ratione 
materiae of the right to access to justice for environmental NGOs 
under EU law extends beyond the implementing directives.1236  

There are arguably four main steps through which the Court of 
Justice has interpreted Article 9 to strengthen access to national courts 
for environmental NGOs. First, in DLV, the Court limited Member 
State discretion in defining requirements determining whether an envi-
ronmental NGO should be deemed to be part of the “public con-
cerned”.1237 Second, it confirmed that environmental NGOs that are 
part of the public concerned which per se have legal standing under 
Article 9, paragraph 2, as implemented.1238 Third, the Court of Justice 
has held not only that environmental NGOs have a right to access to 
justice to the extent that Article 9 has been implemented into EU 

                               
1233 Article 2, para. 4, Aarhus Convention and implemented into EU secondary law. 
1234 C-115/09 Trianel (2011), paras. 42, 44. 
1235 C-115/09 Trianel (2011), para. 46. 
1236 Any exact limits of the scope ratione materiae of Article 9 as implemented have not been 
defined. As will be discussed further below, the Court of Justice has used several different 
ways of reasoning when defining the situations to which the procedural right applies. 
1237 C-263/08 DLV (2009), paras. 45–47.   
1238 C-115/09 Trianel (2011), paras. 42, 45. 
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secondary law, but has also considered that provisions that have not 
been implemented through such legislation may give rise to obliga-
tions under EU law. Fourth, the Court of Justice has specified that EU 
environmental law confers rights on environmental NGOs and that 
environmental NGOs have a fundamental right to judicial protection 
and effective remedies under the Charter, which must be safeguarded 
by national courts. These four steps will each be given some further 
attention in the following. 

8.3.1 Limited Discretion in Defining “The Public Concerned” 

First, by rejecting as incompatible with EU law the Swedish require-
ment that an NGO had at least 2 000 members in order to qualify as 
“the public concerned” holding a right to access to justice, the Court 
of Justice signalled that national legislators may not nullify the role 
assigned to NGOs by excluding practically all NGOs from the possi-
bilities offered by Article 9, paragraph 2, as implemented.1239 
Similarly, the ACCC has held that requirements introduced with 
respect to environmental NGOs “should be decided and applied with 
the objective of giving the public concerned wide access to justice” 
and “not cause excessive burden on environmental NGOs”.1240  

The judgment of the Court in DLV was welcomed by 
environmental scholars wishing to increase environmental NGO’s 
capacity to take action before national courts. At the same time, the 
manner in which the Court of Justice limited the possibilities for 
Member States to independently set the requirements determining 
whether an environmental NGO is part of the “public concerned” was 
criticised. Even though Article 2, paragraph 4, of the Convention and 
corresponding EU secondary law state that these requirements would 
be determined by national law, the Court of Justice set out a standard 
to which they have to adjust. In this reasoning, Jane Reichel foresaw 
an order in which judicial control is the primary way of monitoring 
Member States. She questioned the advantages of introducing such a 
rigid private enforcement model within the EU, and the extent to 

                               
1239 It can be noted that the Court of Justice so far has not interpreted the notion of “the 
public” under Article 9, para. 3. 
1240 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), para. 71. 
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which it leaves room for institutional and procedural autonomy in the 
Member States.1241 

8.3.2 Privileged Standing for Environmental NGOs with Respect 
to Actions coming within the Scope of Article 9, paragraph 2, as 
implemented 

Through the second step, the Court of Justice confirmed that Article 9, 
paragraph 2, as implemented into EU secondary law, makes a 
distinction between natural persons and environmental NGOs 
qualifying as “the public concerned”. Environmental NGOs, as 
opposed to natural persons, are considered per se to hold a right or 
have a sufficient interest in bringing claims against administrative 
action coming within the scope of Article 9, paragraph 2, as imple-
mented.1242 As noted in Chapter 3, this finding merely repeats the con-
tent of the conventional text. It is also in line with findings of the 
ACCC.1243 Nevertheless, as will be discussed below, it sets an 
important EU standard with respect to the right of access to justice 
before national courts of environmental NGOs.  

8.3.3 Extension of the Right to Access to Justice Beyond the 
Legislation Adopted to Implement Article 9 

The third step—the extension of the right of access to justice under 
EU law beyond the legislation adopted to implement the Aarhus 
Convention into EU secondary legislation—was, in essence, 
developed by the Court of Justice in VLK I, VLK II and Protect. As 
seen above, the Court held in VLK I that while Article 9, paragraph 3, 
has not been implemented into EU law and does not have direct effect, 
Member States nevertheless have an obligation to interpret their 
national procedural laws consistently with the objective of ensuring 
wide access to justice when the substantive merits of a case are 
governed by Articles 12 and 16 of the Habitats Directive and its 
                               
1241 Reichel (n 1211). 
1242 C-115/09 Trianel (2011), paras. 42, 45. See also, Opinion of Advocate General Sharpston 
in C-263/08 DLV (2009), paras. 42–45. On the privileged position of environmental NGOs 
according to the text of the Convention and the provisions transposing it into EU law, see 
above, Sections 3.3.2 and 3.5.2. 
1243 Findings and recommendations with regard to communication ACCC/2005/11 (Belgium) 
(2006), para. 27. 
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Annex IV(a). In the reasoning of the Court, the principle of effective-
ness requires national courts to interpret national procedural law in 
light of Article 9, paragraph 3 to guarantee the effect of substantive 
EU environmental law.1244 In addition, the Court of Justice held that 
Member States are required to ensure effective legal protection in 
fields covered by EU law.1245  

This first judgment concerning aspects of Article 9 that have not 
been implemented into EU secondary law was crucial to possibilities 
of the Court of Justice to enforce Article 9 across different sectors of 
EU environmental law.1246 It was also criticised for encroaching on 
Member State competence to interpret Article 9, paragraph 3 of the 
Convention autonomously.1247 It is recalled that the Declaration made 
by the EU upon approval of the Convention stated that Member States 
are responsible for the performance of the obligations under the Con-
vention until the EU adopts provisions covering the implementation of 
those obligations.1248 

In VLK II, the Court of Justice took the line of reasoning of VLK I 
further, by arguing that when national procedural law is applied to 
matters the substantive merits of which are governed by EU environ-
mental law conferring rights and imposing obligations, this can be 
considered implementation of EU law pursuant to Article 51 of the 
Charter. Accordingly, the right to an effective remedy and to a fair 
trial under Article 47 of the Charter applies.1249 With respect to the 
particular case before it, the Court held the environmental NGOs had a 
right to participation under Article 6, paragraph 3 of the Habitats 
Directive read in conjunction with Article 6, paragraph 1b of the 
Aarhus Convention (although the latter provision has not been 
implemented into EU secondary legislation). Consequently, the Court 
found that the Member State had an obligation to provide sufficient 
remedies to ensure effective legal protection stemming from Article 
19, paragraph 1 TEU and Article 47 of the Charter.1250 Further, because 

                               
1244 C-240/09 VLK I (2011), para. 44. 
1245 C-240/09 VLK I (2011), para. 50. 
1246 However, the judgment did not clarify how, under EU law, a national judge is to 
determine the scope ratione materiae of Article 9, para. 3, of the Convention. See the further 
discussion below. 
1247 Jans (n 541).  
1248 See Section 3.5.1. 
1249 C-243/15 VLK II (2016), para. 51. 
1250 C-243/15 VLK II (2016), paras. 49–50. 
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the contested administrative action came within the scope of this right 
to participation under Article 6, paragraph 3 of the Habitats Directive, 
the NGO had a corresponding right to access to justice under Article 
9, paragraph 2 of the Convention.1251 By interpreting Article 47 in con-
junction with Article 9, paragraph 2 the Court concluded that the envi-
ronmental NGO in the main proceedings, which fulfilled the require-
ments to come within the “the public concerned”, had a right to judi-
cial protection and should be granted court access. To deny 
environmental NGOs access to courts, also in a situation for which 
secondary procedural legislation governing access to courts has not 
been adopted, can, in other words, result in a violation of the 
Charter.1252  

In Protect, which concerned implementation of Article 4 of the 
Water Framework Directive, the Court of Justice similarly held that a 
duly constituted NGO has a right to rely on that particular provision as 
a result of the principle of sincere cooperation and the obligation to 
ensure judicial protection and provide sufficient remedies in fields 
covered by EU law.1253 Thereafter, the Court of Justice interpreted 
Article 9, paragraph 3 of the Convention in conjunction with Article 
47 of Charter and concluded that Member States have an obligation to 
ensure effective judicial protection of “rights conferred by EU law, in 
particular, the provisions of EU environmental law” by giving 
environmental NGOs a right to bring proceedings.1254 Not doing so 
would deprive Article 9, paragraph 3 of all useful effect and even its 
very substance, according to the Court.1255 If national law cannot be 
interpreted in a manner that grants the NGO court access, the national 
court even has an obligation to set aside national law.1256  

Two important and in part interconnected conclusions related to the 
scope ratione materiae of Article 9 can be drawn from the VLK I, VLK 
II and Protect cases. First, Article 9 of the Aarhus Convention gives 

                               
1251 C-243/15 VLK II (2016), para. 55. 
1252 In Golder v. United Kingdom (1975), the European Court of Human Rights held that the 
right to a fair hearing in Article 6 of the ECHR includes the right of access to justice. The 
right to a fair hearing in Article 47 of the Charter corresponds to Article 6 ECHR. See Steve 
Peers, Tamara Hervey, Jeff Kenner and Angela Ward (eds.), The EU Charter of Fundamental 
Rights. A Commentary, Hart, Oxford, 2014, pp. 1198, 1205. 
1253 C-664/15 Protect (2017), paras. 34–35. On the details of the case, see above, Section 
3.5.2.1. 
1254 C-664/15 Protect (2017), paras. 45–46. 
1255 C-664/15 Protect (2017), para. 46. 
1256 C-664/15 Protect (2017), para. 55. 
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rise to obligations under EU law, also to the extent that it has not been 
implemented into EU secondary law. Second, in determining the 
scope ratione materiae of the right to access to justice and fleshing out 
requirements that national procedural law must comply with under 
Article 9, paragraph 3, the Court of Justice has—in certain cases—
held that EU environmental law confers rights on environmental 
NGOs. This is interesting particularly because in earlier case law, the 
Court of Justice has proved reluctant to explicitly refer to rights con-
ferred by EU environmental law.1257 While there is no reason to draw 
vast conclusions on the basis of three cases only, it may be argued that 
the Court in these cases uses a language of rights in a manner it has 
not previously done in the environmental law context. This point will 
be discussed separately in next section. 

Any clearly defined or consistently applied limits to the scope 
ratione materiae of the right to access to justice under EU law cannot 
be identified in the case law of the Court of Justice. Similarly, the 
ACCC appears reluctant to define, in a concrete manner, the 
substantive law to which the procedural right to access to justice 
applies. Indeed, Article 9, paragraph 3 of the Convention has a 
particularly open-ended scope ratione materiae: According to its 
wording it applies to actions which contravene provisions of national 
law “relating to the environment”. For instance, ACCC has held that it 
is contrary to the Convention to limit the application of Article 9 to 
provisions of environmental law, since actions also taken in other 
fields of law may relate to the environment.1258 The Court of Justice 
has relied on different lines of reasoning to conclude that Article 9 is 
applicable. At times, the Court has held that the right to access to 
justice applies when Member States have an obligation under EU 
environmental law corresponding to a right for environmental NGOs. 
In this vein, in VLK II, the Court defined an obligation to grant an 
environmental NGO standing in a case the substantive merits of which 
concerned Article 6, paragraph 3 of the Habitats Directive, which the 
Court held to impose obligations and confer a right to participate on 
the public, including NGOs.1259 Additionally, the Court held that in 
exercising the right to access to justice, the environmental NGO “must 
necessarily be able to rely in legal proceedings on the rules of national 

                               
1257 See Sections 4.3.2 and 6.5.2.  
1258 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), paras. 77–78. 
1259 C-243/15 VLK II (2016), paras. 44, 46. 
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law implementing EU environmental law and the rules of EU law 
having direct effect”,1260 including Article 6 of the Habitats Directive. 
Likewise, in Protect the Court again found that national law has to be 
interpreted in a manner allowing an environmental NGO to access a 
court, where the substance matter of the case concerns an obligation 
imposed by the Water Framework Directive and a corresponding right 
for environmental NGOs.1261 In other cases, the Court of Justice has 
used a less precise formulation with regard to the scope ratione 
materiae of Article 9. In VLK I, the duty imposed on Member States 
(to interpret its procedural law in consistency with the objective of 
Article 9, paragraph 3) was held to apply “insofar as concerns species 
protected by EU law, in particular, the Habitats Directive”.1262  

In light of the above, it appears likely that under EU law, the scope 
ratione materiae of Article 9, paragraph 3 includes at least all cases 
the substantive merits of which are governed by directly effective EU 
environmental law.1263 Even so, it is worth keeping in mind that any 
outer limits with regard to the scope ratione materiae of Article 9, 
paragraph 3, are not defined. For this reason, there is—at least in 
theory—a possibility for further extension of the scope of the right in 
EU law, also potentially beyond the field of environmental law, as 
long as the substantive merits of a case “relates to the environ-
ment”.1264 To the extent that the limits ratione materiae are pushed, the 
“wide access” standard of Article 9 referred to above may be applied 
to broader segments of substantive EU law. Knowing that thus far, 
Member States have been required to interpret its law consistently 
with the objective of ensuring wide access to justice, and even to set 
aside national provisions that prevent court access, the question has 
important implications. A widely defined scope ratione materiae of 
Article 9, paragraph 3, allows NGOs to take legal action across a 
wider range of environmental cases. Would such a further application 

                               
1260 C-243/15 VLK II (2016), para. 59. 
1261 C-664/15 Protect (2017), paras. 32, 44. 
1262 C-240/09 VLK I (2011), para. 50. 
1263 C-240/09 VLK I (2011) has been interpreted as confirming a right to standing for 
environmental organisations in all environmental matters regulated in EU law. Schlacke, 
‘Stärkung Überindividuellen Rechtsschutzes Zur Durchsetzung Des Umweltrechts’ (n 574). 
1264 Compare Findings and recommendations with regard to communication ACCC/C/2008 
/31 (Germany) (2014), paras. 77–78. 
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of Article 9 become reality, it could arguably even actualise the 
question of an actio popularis for NGOs in EU environmental law.1265 

8.3.4 The Introduction of Rights of Environmental NGOs 

Fourth, the recent case law of the Court of Justice on legal standing 
for environmental NGOs displays a number of references to rights. 
Not only are the rights under the Aarhus Convention referred to. As 
noted in the previous section, the Court of Justice referred to rights 
derived from the Habitats and Water Framework Directives in VLK I, 
VLK II and Protect. In VLK II, the Court of Justice for the first time 
held that Article 9, paragraph 2 of the Aarhus Convention, read in 
conjunction with Article 47 of the Charter, imposes an obligation on 
Member States to ensure effective judicial protection of those rights 
conferred by EU environmental law.1266 The same reasoning was 
employed in Protect.1267 In other words, according to these two 
judgments, environmental NGOs hold a fundamental right to judicial 
protection under the Charter. 

It is not clear exactly what the Court of Justice means by “right” in 
a particular context, or why it chooses to refer to rights. With regard to 
the rights referred to by the Court in the above case law, the 
distinction can obviously be made between the “rights conferred by 
EU environmental law” and the fundamental right under Article 47 of 
the Charter. Compared to earlier environmental case law of the Court 
of Justice, the references to various rights under EU law in the inter-
pretation of Article 9 of the Aarhus Convention represent a new 
element in the reasoning of the Court of Justice. As noted in Part II of 
the dissertation, references to “rights conferred by EU law” have 
traditionally been few in the environmental case law of the Court, 
except in cases concerned with individual rights such as the right to 
health in particular.1268 Likewise, the Court of Justice has generally not 
explicitly referred to judicial protection when addressing the right of 

                               
1265 Even though such a development still seems distant, particularly since Member States are 
entitled to impose requirements on NGOs in order for them to be able to exercise the right to 
access to justice. See the discussions below in Section 8.5 and in the Concluding Remarks. 
1266 C-240/09 VLK I (2011), paras. 45, 51. 
1267 C-664/15 Protect (2017), paras. 44–45. 
1268 See Sections 4.3.2 and 6.5.2. 
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individuals to rely on provisions of EU environmental law.1269 Rather 
than referring to judicial protection of rights, the Court has stated that 
the effectiveness of EU law requires that concerned individuals are 
able to invoke it. VLK II was also the first environmental law case in 
which the Court of Justice applied Article 47 of the Charter.1270 

The Court of Justice has made clear that it is not a pre-condition for 
invoking a sufficiently precise, clear and unconditional provision of 
EU law that the particular provision is also intended to confer rights 
on individuals.1271 Therefore, the absence of references to rights in the 
environmental law context has not prevented individuals from relying 
EU law in environmental cases.1272 To the extent that a particular 
provision of EU environmental law confers individual rights, this 
circumstance has been considered to provide a “supplementary justifi-
cation” for considering that the provision has direct effect.1273 
Although some scholars argue that only provisions conferring rights 
can have the effect that a provision of national law must be set aside in 
the case of a conflict with EU law,1274 others argue that this applies 
with respect to any sufficiently clear, precise and unconditional 
provision. As a result, rights have in themselves been considered to be 
of limited importance to the possibility of enforcing EU law before 
national courts.1275 Against the background of the lack of independent 
legal importance of rights to the possibility of invoking directly 
effective EU law, and more generally, the few explicit references by 
the Court of Justice to rights in the environmental law context, it could 
be argued that rights, or at least explicit references to rights, do not 
play a particularly important role within the field of EU environmental 
law. The relevance and suitability of the concept of individual rights 
                               
1269 Although indeed, the entitlement to invoke provisions of EU law has been termed “a right 
of individuals to rely on a directive”. See e.g., C-435/97 WWF (1999), para. 69.  
1270 In the more recent Opinion of Advocate General Kokott in C-197/18 Prandl (2019), para. 
59, the Advocate General argues that the right to an effective remedy under Article 47, para. 
1, of the Charter would be deprived of all useful effect if certain members of the public—such 
as in the instance, natural persons concerned by pollution of groundwater—would be denied 
of any right to bring proceedings.  
1271 See Section 4.3.2.  
1272 See Sections 4.3.2. and 6.5.2. 
1273 Ludwig Krämer, ‘Direct effect in EU environmental law: towards the end of a doctrine’ in 
Marjan Peeters and Mariolina Eliantonio (eds), Research Handbook on EU Environmental 
Law (Forthcoming with Edward Elgar 2020). 
1274 Lenaerts and Korthaut (n 714). 
1275 Darpö, ‘Pulling the Trigger: ENGO Standing Rights and the Enforcement of 
Environmental Obligations in EU Law’ (n 730) 271–272.  
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in the environmental law context has been questioned, generally on 
the grounds that environmental law aims to protect interests that go 
beyond the sphere of the individual.1276 In comparison to other sectors 
of EU law, such as labour or consumer law, which specifically aim to 
protect an individual worker or consumer, it is argued that environ-
mental law generally lacks such individual rights holders, and rather 
seeks to protect public interests. 

However, the explicit rights terminology of the Aarhus Convention, 
the recent references to rights conferred by EU environmental law by 
the Court of Justice, and the application of Article 47 of the Charter to 
environmental cases, suggests that the enforcement of EU law no 
longer is a question merely of ensuring the effective application of 
binding EU law, but also of rights protection. In this manner, it can be 
argued that the subjective rationale of access to justice is being 
strengthened within the context of EU environmental law. 

In VLK I, II and Protect, the Court of Justice employs a reasoning 
according to which environmental NGOs have rights under EU 
environmental law, the protection of which Member States have a 
duty to ensure. In VLK I, the Court speaks generally of “rights which 
individuals derive from EU law, in this case the Habitats Directive” 
and refers to judicial protection.1277 In VLK II, the Court finds that 
environmental NGOs derive a right to participate from Article 6, 
paragraph 3, of the Habitats Directive read in conjunction with Article 
6, paragraph 1(b), of the Aarhus Convention, which is subject to the 
requirement for judicial protection under Article 47 of the Charter.1278 
In Protect, the Court equally identifies a right in Article 4 of the Water 
Framework Directive, which it frames as a corollary to the obligations 
imposed on Member States under that Article.1279 Notably, these 
obligations correspond to achievement of “good status” of all bodies 
of surface water.1280 Similarly to rights identified by the Court in 
                               
1276 Jan H Jans and Hans HB Vedder, European Environmental Law After Lisbon (4th edn, 
Europa Law Publishing 2012) 225; Darpö, ‘Pulling the Trigger: ENGO Standing Rights and 
the Enforcement of Environmental Obligations in EU Law’ (n 730) 271. Jans and Vedder 
address the difficulty of addressing public interests through the reliance on rights that protect 
individualisable interests. Darpö points to the difficulty of defining rights in an area of law 
dominated by the public interest. 
1277 C-240/09 VLK I (2011), para. 50. 
1278 C-243/15 VLK II (2016), para. 49. Indeed, the Aarhus Convention also explicitly refers to 
participation as a right. By contrast, the rights conferred by the Habitats- and Water 
Framework Directives, are “silent” and not explicitly framed as rights in the legislative text. 
1279 C-664/15 Protect (2017), paras. 32, 44. 
1280 C-461/13 Bund (2015), paras. 37–39.  
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health-related cases, such as Janecek, which concerned a breach of a 
defined emission limit, the right/obligation under Article 4 of the 
Water Framework Directive is anchored in a defined environmental 
quality.1281 

It could be argued that, similar to Van Gend & Loos at its time, the 
rights-based approach of the VLK I, II and Protect cases shifts the 
focus from the obligations of Member States to the individuals whose 
situation is governed by the law. However, it does not appear as if the 
use of the reference to rights in these cases can be understood as 
references to individual (human) rights. In contrast to the rights 
referred to in the early case law of the Court of Justice1282, the rights 
conferred by EU law referred to by the Court in VLK I, VLK II and 
Protect stem from legislation, the objective of which is to protect 
general and supra-individual public interests. The notion of rights is 
accordingly defined broadly—basically as any directly effective pro-
vision of EU environmental law. The rights holder in question—the 
environmental NGO—is different from the traditional individual 
rights holder in the sense that it takes collective action, and may repre-
sent supra-individual interests. By framing provisions of environmen-
tal law as rights conferred by EU law, the Court of Justice arguably 
emphasises the role of NGOs as subjects tasked with enforcing the 
law and protecting the environment. In this way, the recognition of 
environmental NGOs as rights holders can arguably be understood as 
an acknowledgement of their capacity to represent supra-individual 
environmental interests.  

Furthermore, the references to rights conferred by the Habitats and 
Water Framework Directives support the application by the Court of 
Article 47 of the Charter in these cases. Under Article 47 “Everyone 
whose rights and freedoms guaranteed by the law of the Union” have 
a right to an effective remedy and to a fair trial. The question of 
whether EU law guarantees any particular right or freedom is a matter 
of interpretation of the particular EU law provisions concerned.1283 The 
finding that EU environmental law confers rights, enables the applica-
tion of the Charter right within a field of law to which it has 
previously not been applied. By reading Article 47 in conjunction with 

                               
1281 Compare Hilson (n 409) 93. 
1282 Or indeed German subjective public law rights, with their strong focus on individual 
interests. 
1283 Dinah Shelton, ‘Sources of Article 47 Rights’ in Steve Peers and others (eds), The EU 
Charter of Fundamental Rights: A Commentary (CH Beck, Hart, Nomos 2014) 1211. 
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Article 9, the Court of Justice finds that environmental NGOs can hold 
a right to judicial protection under the Charter. 

The new rights of environmental NGOs give legal form to a 
particular role. It has been emphasised by the Court,1284 and perhaps 
even more by the Advocate Generals in some of the cases concerning 
the interpretation of Article 9, that the role assigned to environmental 
NGOs is intended to take into account specific environmental law 
features. In this vein, Advocate General Sharpston argued in DLV that 
this role departs from the premise that the natural environment 
belongs to us all, and that environmental protection is the 
responsibility of society at large rather than just individuals or isolated 
interests. The right to access to justice for environmental NGOs gives 
“legal form to the logic of collective action”. Environmental organisa-
tions may “speak with one voice on behalf of many” and bring in 
special knowledge that is often not available to individuals.1285 In the 
reasoning of the Advocate General, the reinforced role of environ-
mental NGOs also strengthens the decisions adopted and makes pro-
cedures work better. In Edwards, Advocate General Kokott stressed 
that NGOs can take a role as representative of the environment: 

“[T]here may be cases where the legally protected interests of particular indi-
viduals are not affected or are affected only peripherally. However, the envi-
ronment cannot defend itself before a court, but needs to be represented, for 
example by active citizens or environmental organisations”1286  

These arguments of the Court and the Advocate Generals with respect 
to the rationales of the right to access to justice of environmental 
NGOs draws on the environmental rationales depicted in the Aarhus 
Convention and reflected in environmental and procedural law 
scholarship.1287 

In sum, the language of rights employed by the Court, and the 
references to environmental rationales of access to justice, arguably 
frame the role of environmental NGOs as holders of supra-individual 
environmental rights, tasked with taking collective action in order to 
ensure legal representation of the environment in law enforcement. It 
arguably strengthens the subjective rationale of access to justice 

                               
1284 See the reasoning of the Court of Justice in C-115/09 Trianel (2011), para. 46, and C-
664/15 Protect (2017), para. 47. 
1285 Opinion of Advocate General Sharpston in C-263/08 DLV (2009), paras. 59–61. 
1286 Opinion of Advocate General Kokott in C-260/11 Edwards (2012), para. 42. 
1287 See Section 3.2.5. 
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before national courts under EU law, while expanding the concept of 
rights beyond individual rights.1288 

8.4 Access to Justice for Natural Persons 

In comparison to environmental NGOs, the possibility of natural 
persons accessing national courts has, so far, been less impacted as a 
result of the implementation of Article 9 of the Convention into EU 
law. Legal standing for natural persons has also received less attention 
in scholarly literature.  

The provisions of Article 9, paragraph 2 and implementing legisla-
tion, introduce a presumption for legal standing that applies to envi-
ronmenttal NGOs but not to natural persons. The provisions give 
Member States more discretion in determining whether natural 
persons should be granted access to a review procedure. The Court of 
Justice has confirmed that environmental NGOs fulfilling applicable 
criteria under national law are in a privileged position when it comes 
to legal standing under Article 9 as implemented, and held that limita-
tions that might apply to natural persons may not be possible to apply 
to NGOs.1289 As shown, a number of cases concerning the rights of 
NGOs under Article 9 have been brought before the Court of Justice. 

In contrast, there are only two cases in which legal standing of 
natural persons before national courts under Article 9 is addressed by 
the Court. The only case dealing precisely with the issue is Gruber.1290 
As a result of the limited case law, and the discretion conferred on 
Member States in determining what constitutes “a sufficient interest” 
and “an impairment of a right”, EU law requirements with regard to 
legal standing for natural persons remain rather general. Clearly, 
conditions ratione personae such as the “impairment of a right” or a 
“sufficient interest” may be applied, and not all natural persons have 

                               
1288 The rationales of access to justice before national courts in EU law have been discussed in 
Sections 6.3.1 and 6.5.2. 
1289 C-115/09 Trianel (2011), para. 45. According to Advocate General Sharpston, the 
strengthened role of environmental NGOs is a “counter-balance to the decision not to 
introduce a mandatory actio popularis in environmental matters”. See the Opinion of Advo-
cate General Sharpston in C-263/08 DLV (2009), para. 63, and in C-115/09 Trianel (2011), 
para. 52. 
1290 C-570/13 Gruber (2015); C-115/09 Trianel (2011), para. 45. On the findings of the Court 
in these cases, see above Section 3.5.2.1. At the time of writing, the judgment of the Court of 
Justice in Case C-197/18 Prandl, has not yet been rendered. 
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to be granted access to a review procedure.1291 At the same time, the 
Court of Justice has held that “a near general exclusion” of a 
possibility for natural persons accessing review procedures is 
incompatible with Article 11 of the EIA Directive. In particular, the 
Court held that a “neighbour” such as Ms Gruber, who owned 
property bordering the construction and operation site of a project 
within the scope of the EIA Directive, who qualify as “public con-
cerned” under Article 11, cannot be deprived of her right to bring an 
action.1292 In the reasoning of the Court of Justice, the principle of 
effectiveness requires that the objective of granting wide access to 
justice is met, so rights that individuals derive from EU law can be 
safeguarded.1293 In Gruber, the Court of Justice however, does not shed 
light on what it should take for a natural person to be granted legal 
standing. What the Court more precisely means by “neighbour” or 
“wide access” with regard to natural persons is, so far, difficult to tell. 
It is still left to national legislatures and courts to define the more 
precise meaning of the “sufficient interest” and “impairment of a 
right” criteria under Article 9, paragraph 2.  

With regard to access to national courts for natural persons, the 
Opinion of Advocate General Kokott in Prandl, which is pending be-
fore the Court of Justice at the time of writing, provides an interesting 
reasoning. Prandl raises environmental issues with clear public health 
implications. The Advocate General assessed whether a natural person 
should be considered to have legal standing to invoke the Nitrates 
Directive, the objective of which is to protect health.1294 She assessed 
the question of legal standing both in light of general EU procedural 
law and in light of the Aarhus Convention read in conjunction with 
Article 47 of the Charter.  

First, the Advocate General examined whether the Direct Effect 
Doctrine and the effectiveness of EU law broadly conceived would 
require the Member State to grant court access. After that, she 
assessed if Article 9, paragraph 3 of the Aarhus Convention read in 
conjunction with Article 47 of the Charter, would require that the 
claimant in the main proceedings was granted legal standing before 
the national court. She concluded that, both as a result of the right of 
the claimant to rely on the Nitrates Directive, and of the right to access 
                               
1291 C-570/13 Gruber (2015), para. 32. 
1292 C-570/13 Gruber (2015), paras. 2, 32. 
1293 C-570/13 Gruber (2015), paras. 37–39. 
1294 Opinion of Advocate General Kokott in C-197/18 Prandl (2019). 
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to justice, there was an obligation to grant legal standing to the 
claimant in the main proceedings. In the reasoning of the Advocate 
General, that person was “directly concerned” by a possible infringe-
ment of the Nitrates Directive because he had a right to use his well 
for producing drinking water but could not exercise this right without 
further treatment of the water on grounds of health protection.1295 
Therefore, he must be able to require the competent authorities to 
observe obligations under the Nitrates Directive and, if necessary, be 
able to bring an action before the competent courts.1296 The Advocate 
General also found that the claimant in this situation satisfies the 
conditions of Article 2, paragraph 5 of the Aarhus Convention and 
therefore is part of the “public concerned” who has a right of access to 
justice under Article 9, paragraph 3 of the Convention in conjunction 
with Article 47, paragraph 1 of the Charter. In other words, for the 
Advocate General, the right of the claimant to rely on the Nitrates 
Directive insofar as he is directly concerned by nitrate pollution of 
groundwater encompasses having access to a court.1297 

Beyond the interpretation by the Court of Justice of Article 9, there 
is other case law of the Court of Justice relevant to the question of 
legal standing before national courts. As noted in Chapter 4, the Court 
has held that persons concerned by an infringement of directly effec-
tive provisions of a directive must be able to rely on them before 
national courts. The obligation to allow a natural person to rely on the 
directive in such a situation implies granting that person access to 
court.1298 However, how it is determined who is to have legal standing 
is not readily answered. As noted earlier, it is the quality (uncondi-
tional, sufficiently precise) of a particular provision of EU law that 
determines whether it has direct effect or not.1299 A finding that a 

                               
1295 The water contained more than 50 mg/l of nitrates, which is the limit value fixed under 
Article 5 and Annex I, Part B to Council Directive 98/83/EC of 3 November 1998 on the 
quality of water intended for human consumption (Drinking Water Directive). Opinion of 
Advocate General Kokott in C-197/18 Prandl (2019), para. 46. 
1296 Opinion of Advocate General Kokott in C-197/18 Prandl (2019), paras. 41, 46. 
1297 Opinion of Advocate General Kokott in C-197/18 Prandl (2019), para. 63. 
1298 See Sections 4.3.3.1 and 6.2.1. This is also in line with the reasoning of Advocate General 
Kokott in Prandl. See paras. 41–42 of the Opinion in Prandl. Jan Darpö sees standing as a 
legal consequence of direct effect. Whilst acknowledging that this consequence does not 
amount to an actio popularis, he only briefly discusses how the Court of Justice may 
determine who has legal standing. Darpö, ‘Pulling the Trigger: ENGO Standing Rights and 
the Enforcement of Environmental Obligations in EU Law’ (n 730) 275. 
1299 See the reasoning of the Court of Justice, e.g., in C-165/09, C-166/09 and 167/09 
Stichting Natuur en Milieu and Others (2011), paras. 93–99, and also Section 4.3.1. 
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provision of EU law has direct effect does not in itself answer the 
question who should be able to rely on it. In its case law, the Court of 
Justice has held that those “directly concerned” or “concerned” must 
be able to rely on a directly effective provision of EU law.1300 

When considering whether a person is “concerned” or “directly 
concerned” by a failure of a Member State to correctly apply a directly 
effective provision of EU environmental law which also aims to 
protect public health, the Court has in several cases, focused on 
concerns relating to the health of the claimant, rather than concerns 
relating to environmental protection more broadly. In Janecek the 
Court of Justice held that if there is a risk that a Member State fails to 
respect emission limit values under a directive and therefore has an 
obligation to draw up an action plan in view of meeting the thresholds 
of the directive, a person “directly concerned” by those emissions 
should be able to rely on the directive directly before national 
courts.1301 Similarly, the Court of Justice held in Stichting Natuur en 
Milieu that persons “directly concerned” must be able to require the 
competent authorities, if necessary by bringing the matter before the 
national courts, to observe and implement unconditional and 
sufficiently precise provisions of the National Emissions Ceiling 
Directive (the NEC Directive).1302 In both cases, the directives in 
question aimed to protect health. In Janecek, the Court held that 
“whenever the failure to observe the measures required by the direc-
tives which relate to air quality and drinking water, and which are 
designed to protect public health, could endanger human health, the 
persons concerned must be in a position to rely on the mandatory rules 
included in those directives”.1303 In Stichting Natuur en Milieu the 
Court of Justice held that the NEC Directive conferred rights on 
individuals and concluded that these individuals were directly 
concerned.1304  

Janecek and Stichting Natuur en Milieu, as well as the Opinion by 
the Advocate General in Prandl, illustrate that in environmental cases 

                               
1300 See e.g., C-72/95 Kraaijeveld (1996), para. 56; C-435/97 WWF (1999), para. 69; C-
237/07 Janecek (2008), para. 39.  
1301 C-237/07 Janecek (2008), para. 39. The judgment in Janecek has had implications for the 
assessment of standing of natural persons in Germany, see Section 9.2.4.6. 
1302 C-165/09, C-166/09 and 167/09 Stichting Natuur en Milieu and Others (2011), para. 100. 
1303 C-237/07 Janecek (2008), para. 38. 
1304 C-165/09, C-166/09 and 167/09 Stichting Natuur en Milieu and Others (2011), para. 104. 
For similar provisions considered to confer rights, see Section 6.5.2. 
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concerned with public health, natural persons have been considered 
directly concerned and therefore entitled to access national courts. The 
circumstance that the right to health of the individual claimant may 
possibly be infringed appears as an important element in the assess-
ment of direct concern. In environmental cases not concerned with 
public health, the Court of Justice has provided less guidance with 
respect to the assessment of whether a person is “concerned”, and 
therefore has a right to rely on directly effective provisions of EU 
environmental law and an implicit right of access to court. Rather, this 
question has been left to national courts. 

It may be suggested that it is particularly in these cases—without 
clear connection to individual rights—that Article 9 of the Convention 
potentially could be used by the Court of Justice to flesh out more 
specifically the situations in which, as a matter of EU law, a natural 
person must have legal standing. A possible way forward would be for 
the Court of Justice to expand the rights-based approach relied on in 
VLK I, VLK II and Protect and also to cases concerning standing for 
natural persons. In this way, a reasoning based on Article 47, para-
graph 1, of the Charter could also be applied to standing for natural 
persons. This would arguably imply a strengthening of a subjective 
rationale of access to justice before national courts within environ-
mental law, also with respect to natural persons.1305 

As illustrated above, determining whether a natural person should 
be granted legal standing before a national court as a matter of EU 
law—whether in accordance simply with the Direct Effect Doctrine 
and general principles of EU law or on the basis of Article 9—in one 
way or another, involves an assessment of the extent to which the 
claimant is concerned by the contested action and the alleged 
infringement of EU environmental law. In cases not related to envi-
ronmental directives also aiming to protect public health, the Court of 
Justice has thus far provided little guidance as to when natural persons 
must be granted legal standing. As concerns specifically the applica-
tion of Article 9 of the Aarhus Convention, the Court of Justice has so 
far left it to national courts to deal with grey the area between the two 
extremes of an actio popularis, which is not required, on the one hand 
and a near general exclusion, which is not permitted, on the other.1306 
Through further interpretation of the “impairment of a right” and 
“sufficient interest” criteria in Article 9, paragraph 2 as implemented, 

                               
1305 See the analysis in Section 8.3.4. 
1306 C-570/13 Gruber (2015), para. 32. 
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and Article 9, paragraph 3, the contours of EU threshold for legal 
standing for natural persons can be sharpened. Thus far, it is primarily 
with respect to environmental NGOs that the Court’s interpretation of 
the right to access to justice has given rise to new requirements to 
which national procedural law must adjust. 

8.5 Scope of Review 

The case law of the Court of Justice on the scope of the review of 
administrative action falling within the scope of Article 9 of the 
Aarhus Convention is still limited. As noted in Chapter 3, the Court of 
Justice held in Altrip, that the scope of review may not be limited in 
such a manner that procedural irregularities are not subject to scrutiny 
by the national court. The public must, according to the Court of 
Justice, “be able to invoke any procedural defect in support of an 
action challenging the legality of decisions under [the EIA 
Directive]”.1307 In Commission v. Germany, the Court of Justice went 
further. In assessing the compatibility of the German rules precluding 
claims not put forth in the administrative decision-making procedure, 
the Court held that: 

“The objective pursued by Article 11 of Directive 2011/92 and Article 25 of 
Directive 2010/75 is not only to ensure that the litigant has the broadest 
possible access to review by the courts but also to ensure that that review 
covers both the substantive and procedural legality of the contested decision 
in its entirety”1308 

It clearly follows from the above that according to the Court, it is a 
full review of all aspects of substantive and procedural law that is 
required under Article 11 of the EIA Directive and Article 25 of the 
Industrial Emissions Directive. However, while the above German 
cases addressed the scope of administrative judicial review, they did 
so from the perspective of the claimant, focusing on the nature of the 
claims that the latter must be entitled to bring before the national 
court. The reasoning of the Court is brief and does not address the 

                               
1307 C-72/12 Altrip (2013), para. 48. Similarly, the Court of Justice had previously held that 
Article 11 of the EIA Directive lays down “no restriction whatsoever on the pleas that may be 
relied on” in an action brought against an administrative decision. See C-115/09 Trianel 
(2011), para. 37. See Section 3.5.2.2. 
1308 C-137/14 Commission v. Germany (2015), para. 80.  
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question of the extent of administrative judicial review required with 
respect to the substantive and procedural legality of the contested 
decision. 

Case law predating the ratification of the Aarhus Convention 
confers a degree of discretion on Member States with regard to how 
the review of decisions coming within EU law is to be carried out.1309 
Nevertheless, it requires that the national procedure enables the 
reviewing court to effectively apply the relevant principles and rules 
of EU law.1310 In East Sussex, the Court of Justice revisited its earlier 
case law as it faced a question regarding the intensity and standard of 
review of an administrative decision on costs charged for supplying 
environmental information in accordance with the Environmental 
Information Directive.1311 In the main proceedings, English 
administrative law limited the review to whether the decision taken 
was irrational, illegal or unfair, with very limted scope for reviewing 
the factual conclusions reached by the decision-making authority. 
Requested to rule on the compatibility of these rules with EU law, the 
Court of Justice held, first, that Article 6, paragraph 2 of the 
Environmental Information Directive does “not determine the extent 
of the administrative and judicial review required by the Directive”.1312 
Thereafter, the Court examined the English law on scope of review in 
light of the principles of equivalence and effectiveness.1313 With 
respect to the restrictions under English law, the Court of Justice held 
that, in order for the principle of effectiveness to be respected, the 
review must enable the national court to apply effectively the relevant 
principles and provisions of EU law, and be “capable of ensuring full 
compliance” with the conditions set out in the Environmental 
Information Directive.1314 

Mariolina Eliantonio has argued that the above case law—requiring 
national courts to review all aspects of procedural and substantive 
legality, in view of ensuring the effective application of Union law 
and ascertaining full compliance with the latter—requires national 
courts to have the necessary technical knowledge to perform this 

                               
1309 See Section 2.4.3. 
1310 C-120/97 Upjohn (1999), para. 36. See Section 2.4.3. 
1311 C-71/14 East Sussex (2015). Article 6 of the Environmental Information Directive 
implements Article 9, para. 1 of the Aarhus Convention. See Section 3.5.2. 
1312 C-71/14 East Sussex (2015), para. 53. 
1313 C-71/14 East Sussex (2015), paras. 54–59. 
1314 C-71/14 East Sussex (2015), para. 59. 
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assessment within the context of environmental law.1315 However, as 
noted by Eliantonio, EU law still does not provide any guidance on 
the availability of expert knowledge within the national courts re-
viewing the compliance of the administration with provisions of EU 
environmental law. The question of how the national court reviews the 
procedural and substantive legality of administrative action relating to 
the environment is therefore still much up to the Member States.  

As noted above, the Court of Justice held in East Sussex that the 
provisions implementing Article 9, paragraph 1 of the Convention do 
not set out a standard with respect to how the national court (or 
another independent and impartial body established by law) reviews a 
decision under the Environmental Information Directive. On the other 
hand, the requirement for a full review capable of ensuring the effec-
tiveness of EU environmental law, can indeed be argued to require 
that the reviewing court has at least a degree of scientific knowledge, 
or can access such knowledge when necessary. Otherwise, it may also 
be argued that the right of access to justice in itself is rendered 
ineffective. 

8.6 Conclusion: The Right to Access to Justice in 
Environmental Matters and EU Tradition 

Chapter 4 showed how features inherent in the original EU Treaties 
and stepwise developments in the case law of the Court of Justice 
early on gave individuals relying on EU law an enforcement function 
within the EU legal order. However, the European Commission 
repeatedly stressed that EU environmental law suffered an enforce-
ment deficit: The public interest in the environment lacked a natural 
representative comparable to the holder of individual rights in relation 
to private interests.1316 The implementation of Article 9 will now be 
discussed in light of the tradition of access to justice in the EU, and 
the identified difficulties encountered with respect to private enforce-
ment of EU environmental law.1317 

                               
1315 Eliantonio, ‘The Impact of EU Law on Access to Scientific Knowledge and the Standard 
of Review in National Environmental Litigation: A Story of Moving Targets and Vague 
Guidance’ (n 349) 123. 
1316 Section 4.2.3.  
1317 See Sections 6.4 and 6.5.2. 
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8.6.1 Access to Justice Strengthens Private Enforcement of EU 
Environmental Law 

Since the entry into force of the Aarhus Convention, the Court of 
Justice has interpreted the implemented and unimplemented parts of 
Article 9 of the Convention in a manner that integrates the right of 
access to justice into pre-existing EU procedural law governing access 
to national courts. In so doing, the Court of Justice has allowed Article 
9, the principle of effectiveness and the right to judicial protection 
under Article 47 of the Charter to mutually reinforce and concretise 
each other. These developments with respect to EU law on access to 
national courts have several implications.  

One of the most significant of these implications is that, the 
legislation adopted to implement Article 9, and the case law of the 
Court of Justice has strengthened, and moved towards realising in 
practice, the EU enforcement model with respect to environmental 
law. With expanded access to national courts, in particular environ-
mental NGOs have been enabled to trigger the enforcement not only 
of environmental law falling within the scope ratione materiae of 
those parts of Article 9 that have been implemented in secondary EU 
law, but also other provisions of EU environmental law. The case law 
of the Court significantly limits the possibilities for Member States to 
independently define rules on legal standing for NGOs in the context 
of EU environmental law, also within the scope of Article 9, para-
graph 3.1318 

Expanded court access in environmental cases helps address 
structural issues with regard to the enforcement of EU environmental 
law in the Member States. As shown in Part II, the EU model for 
enforcement is highly dependent on actions of individuals. As already 
argued by the European Commission in 1996, the special features of 
environmental law pose a number of problems with regard to such 
required action. The environment lacks a natural representative, who 
can defend interests relating to the environment in a manner similar to 
how, for example, an owner of property can defend her right to that 
property.1319 Second, claims against administrative action relating to 

                               
1318 Even if at present the divergence remains considerable between Member States. See 
Darpö, Effective Justice? Synthesis report of the study on the Implementation of Articles 9.3 
and 9.4 of the Aarhus Convention in the Member States of the European Union (n 41) 45. 
1319 See Communication from the European Commission, Implementing Community 
Environmental Law (1996), para. 38, and Section 4.2.3. See also Krämer, ‘Public Interest 
Litigation in Environmental Matters before European Courts’ (n 640) 1. 
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supra-individual interests run a risk of not being admitted for 
review.1320 National law on legal standing has, until recently, to a 
variable and sometimes very limited degree, admitted actions brought 
by natural persons and environmental NGOs against administrative 
action relating to supra-individual environmental interests. 

In light of this, the new possibilities of environmental NGOs to 
bring actions before national courts represent a long sought for means 
of addressing a particular shortcoming in the EU enforcement model. 
In recognising NGOs as representatives of the public interests pro-
tected by EU environmental law, the private enforcement model of the 
EU has been significantly strengthened within this field of law. 

8.6.2 The Right to Access “a Referring Court”: Centre and 
Periphery in the EU Judicial Structure 

Interrelated to the strengthening of private enforcement of EU 
environmental law, is a further emphasis of the role of national courts 
in the EU judicial structure. Since the Treaty of Lisbon, Article 19, 
paragraph 1, TEU provides that Member States have a duty to provide 
remedies in fields covered by EU law. The Court of Justice has 
interpreted Article 19, paragraph 1, TEU in a manner that emphasises 
further the role of national courts—and their obligations under Article 
267 TFEU to make preliminary references—in the EU judicial struc-
ture. Significantly, in Opinion 1/09, concerning the draft agreement on 
the European and Community Patents Court, the Court of Justice 
describes itself together with national courts the “guardians” of the EU 
legal order, with its essential characteristics: 

“It is apparent from the Court’s settled case-law that the founding treaties of 
the European Union, unlike ordinary international treaties, established a new 
legal order, possessing its own institutions, for the benefit of which the States 
have limited their sovereign rights, in ever wider fields, and the subjects of 
which comprise not only Member States but also their nationals (see, inter 
alia, Case 26/62 van Gend & Loos [1963] ECR 1, 12 and Case 6/64 Costa 
[1964] ECR 585, 593). The essential characteristics of the European Union 
legal order thus constituted are in particular its primacy over the laws of the 
Member States and the direct effect of a whole series of provisions which are 
applicable to their nationals and to the Member States themselves (see 
Opinion 1/91 [1991] ECR I6079, paragraph 21). 

                               
1320 For examples of such obstacles, see Chapter 9. 
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As is evident from Article 19(1) TEU, the guardians of that legal order and 
the judicial system of the European Union are the Court of Justice and the 
courts and tribunals of the Member States.”1321 

The reference to Van Gend & Loos is well-placed. That was indeed 
the first case in which the Court pointed to the role of individuals in 
assisting the European Commission in its role as guardian of the 
Treaties. Now, the traditional “guardian of the Treaties” is not 
mentioned. Instead, the Court of Justice stresses the essential function 
of preliminary reference “for the Community character of the law 
established by the Treaties” and “for the protection of rights conferred 
by EU law”.1322 The above confirms the relevance of access to national 
courts, or more pertinently, access to a “referring court” within the 
meaning of Article 267 TFEU1323, as means to access judicial review in 
the EU. Such access and subsequent review are necessary to preserve 
“the Community character”—particularly the primacy—of the law 
established by the Treaties and protection of rights conferred by EU 
law. From this perspective, Article 9 of the Aarhus Convention as 
implemented and interpreted by the Court of Justice is a means 
whereby the Court of Justice can integrate national courts even further 
into the EU legal system. Claims brought by individuals before 
national courts push national courts to act as the “ordinary courts”1324 
of the EU legal order and reinforce the EU “complete system of 
remedies and procedures”.1325 

Sanja Bogojević has argued that this leads to “judicial 
subsidiarity”, enabling judicial matters to be resolved closer to the 
citizens.1326 However, the Aarhus Convention also has a strong 
centralising effect. By allowing environmental NGOs to bring claims 
                               
1321 Opinion 1/09 Draft Agreement on the European and Community Patents Court (2011), 
paras. 65–66. 
1322 Opinion 1/09 Draft Agreement on the European and Community Patents Court (2011), 
paras. 83–84.  
1323 As characterised by Roberto Baratta, ‘National Courts as ’Guardians’ and ’Ordinary 
Courts’ of EU Law: Opinion 1/09 of the ECJ’ (2011) 38 Legal Issues of Economic Integration 
297, 309. 
1324 T-51/89, Tetra Pak (1990), para. 42; Opinion 1/09 Draft Agreement on the European and 
Community Patents Court (2011), para. 80; Baratta (n 1323) 305.  
1325 C-294/83 Les Verts (1986), para. 23; Sara Drake, ‘More Effective Private Enforcement of 
EU law Post-Lisbon: Aligning Regulatory Goals and Constitutional Values’ in Sara Drake 
and Melanie Smith (eds), New Directions in the Effective Enforcement of EU Law and Policy 
(Edward Elgar 2016) 28. 
1326 Sanja Bogojević, ‘Judicial Protection of Individual Applicants Revisited: Access to 
Justice through the Prism of Judicial Subsidiarity’ (2015) 34 Yearbook of European Law 5. 
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against EU and national administrative actions and increasingly 
triggering the preliminary reference procedure, standing for environ-
mental NGOs in national courts emphasises the role of these courts as 
“referring courts” within the EU judicial structure. This, in turn, 
allows the Court of Justice to remain in and possibly also strengthen 
its role as constitutional court, with the power of ensuring uniform 
interpretation of EU law throughout the Union.1327 

8.6.3 Protection of Rights Derived from EU Environmental Law 

In addition to strengthening private enforcement and controlling 
Member State compliance with EU law, the recent case law 
emphasises the link between the right to judicial protection under the 
Charter and Article 9 of the Aarhus Convention. This underlines that 
access to national courts is a question of protection of rights. As 
argued above, references to substantive rights conferred by EU envi-
ronmental law aimed at protecting supra-individual environmental 
interests is a new element in the reasoning of the Court of Justice.  

It is not easy to tell why the Court of Justice now refers to 
provisions of a directive intended to protect supra-individual environ-
mental interests as “rights”. The possible violation of rights conferred 
by EU law is not an independent pre-condition to relying on directly 
effective EU law, and also not to the possibility of relying on the right 
to access to justice.1328 There are different national traditions and 
perceptions of what rights are,1329 and possibly, to say that 
environmental NGOs derive rights from the Habitats or Water 
Framework Directives may mean nothing more than that they should 
be entitled to enforce the provisions of these directives. 

Still, as argued by Michael Dougan in relation to earlier expanded 
uses of references to rights within EU law, such a shift has the poten-
tial of impacting how the law is conceived.1330 For Chris Hilson, there 
is a potential power in framing claims in terms of rights. In his view, 
recognition of environmental NGOs as holders of rights derived from 
EU environmental law possibly paves the way for a more creative use 

                               
1327 A remark also made by van Wolferen (n 324) 238. 
1328 As shown in Section 8.2. 
1329 Prechal (n 723) 98. 
1330 Dougan, National Remedies Before the Court of Justice (n 673) 83. See above, Section 
6.5.2. 
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of a language of rights in legal argumentation.1331 By holding that 
legislation adopted in the public interest, such as the Habitats- and 
Water Framework Directive, can confer rights, I would argue that the 
Court of Justice brings forth that the effective application of EU 
environmental law is not only an obligation of EU Member States, but 
also something that somebody—a subject—is entitled to. In 
comparison to earlier case law, where the Court of Justice usually 
renounced the possibility of using a language of rights in environ-
mental cases, the conclusion that NGOs have a right to judicial 
protection of supra-individual rights conferred by EU environmental 
law can be considered an introduction of “functional subjectivation” 
within the field of environmental law.1332 It emphasises the 
empowerment of individuals to engage in litigation to enforce supra-
individual interests. The application of Article 47 of the Charter and 
the principle of effective judicial protection in the field of environ-
mental law shifts focus from the duty of Member States to fulfil their 
obligations under that law, to the interests of those affected by the 
application of it. This suggests that the rationale for access to national 
courts in EU environmental law is being subjectivised: Court access is 
framed not only as means for ensuring that Member States act in 
accordance with EU law, but also as means for protecting—broadly 
defined, supra-individual—rights.1333 

It remains to be seen how Article 47 of the Charter and Article 9 
will be relied on by claimants before national courts in view of further 
developing EU environmental law. The open-ended scope ratione 
materiae of Article 9, paragraph 3, which potentially allows natural 
persons and NGOs to bring supra-individual claims across the entire 
field of EU environmental law, seem to give room for creative and 
strategic litigation in the future.1334 

                               
1331 Hilson (n 409) 103. 
1332 Compare Section 6.3.1. 
1333 This dual rationale for access to justice has been emphasised by the European 
Commission. See Commission Notice on access to justice in environmental matters (2017), p. 
11. 
1334 See the further discussion in the Concluding Remarks. 
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8.6.4 Tradition, Access to Justice, and Environmental Protection 
in EU Law—Empowerment of Whom, and What? 

As shown in this chapter, the reasoning of the Court and Advocate 
Generals frame the right of access to justice as an environmental law 
instrument. As claimants in administrative litigation before national 
courts, environmental NGOs are expected to help address a number of 
challenges specific to environmental law.  

The reasoning of the Court and of Advocate Generals indicates that 
by bringing actions before national courts, environmental NGOs are 
considered to address the need for legal representation of the 
environment. Through their specialised knowledge, environmental 
NGOs are furthermore supposed to contribute to addressing the diffi-
culties posed by the technical complexity of environmental law. By 
representing collective interests, it is claimed that their legal actions 
may help address the procedural difficulties resulting from diffuse 
environmental problems which may affect a large number of people, 
such as pollution. Many of these rationales for access to justice for 
environmental NGOs reflected in the reasoning of the Court of Justice 
and its Advocate Generals indeed correspond to those underpinning 
the Aarhus Convention or addressed in environmental and procedural 
law scholarship.1335  

Furthermore, in giving Article 9 a broad interpretation, the Court of 
Justice makes clear that the right of access to justice in EU law should 
allow, in particular, environmental NGOs to bring claims in a general 
and public interest of protecting the environment. In accordance with 
the Aarhus Convention, the right to access to justice is framed as a 
supra-individual right, which should be possible to rely on not only to 
address issues of individual or collective interest to humans, but also 
issues which traditionally have been considered to have less 
immediate effects on human well-being, such as species protection or 
biodiversity. 

Whilst thus environmental law rationales are being recognised by 
the Court of Justice, access to national courts is also an inherent 
element in the judicial structure of the EU, the importance of which 
has been emphasised further in recent years. As interpreted by the 
Court of Justice, access to justice is a means for ensuring the primacy 
of EU law, uniform application throughout the Union, and rights 
protection. In this manner, the law on access to justice in environ-

                               
1335 See Section 3.2. 
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mental matters contributes to the creation of a complete system of 
procedures and remedies within the Union.1336 In setting out detailed 
requirements with respect to standing and scope of review, the com-
pliance of which can be controlled by the Court of Justice, the proce-
dural law on access to justice reinforces the EU tradition of seeking to 
strengthen the possibilities of individuals to enforce EU law before the 
courts of the Member States.1337 In this manner, EU law has moved 
towards closing the gap between substantive environmental law de-
fined by EU law and interpreted centrally by the Court of Justice, and 
the procedural law governing its enforcement in the Member States. 

With regard to actions brought in the public interest—which would 
not be admitted directly before the Court of Justice and which 
traditionally would often be rejected as inadmissible before national 
courts—Article 9 has, at least to some extent, enabled the Court of 
Justice to fill a long criticised gap in “the complete system”. Thereby, 
the promise of Les Verts is translated into real chances of obtaining 
judicial review, also with respect to issues of public interest without a 
strictly individual interest dimension.  

Further case law by the Court may determine how the right to 
access to justice can be used in the future. Important questions 
addressed in this chapter and in need of further clarification include: 

• Possible limits with regard to the character of requirements 
imposed on environmental NGOs under national law. 

• The definition of the scope ratione materiae of the right to 
access to justice. 

• The extent to which EU environmental law is considered to 
confer rights on individuals. 

• The further application of Article 47 of the Charter within EU 
environmental law. 

                               
1336 Not least by making it possible to bring claims in the public interest—something that has 
not been and still is not possible in the annulment procedure brought directly before the Court 
of Justice. See the argumentation of the European Commission in ACCC/C/2008/32 (EU), 
arguing that access to justice in the EU must be assessed in light of the EU judicial system as 
a whole, comprising both the EU courts and national courts. Observations on the 
communicant’s comments on the judgments by the Court of Justice, 11.06.2015, available at: 
www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html, accessed 24 
April 2019; Wolferen (n 545) 150. 
1337 See Sections 6.2.1 and 6.4. 
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• Legal standing of natural persons before national courts.1338 

In light of the above, it can be concluded that environmental NGOs 
and other persons bringing claims against administrative action before 
national courts on EU law grounds, are key players in strengthening 
decentralised enforcement, rights protection, and ultimately the 
primacy of EU environmental law. Through increased judicial control, 
the possibilities of national legislatures and administrative authorities 
to adopt laws and decisions without supervision of the Court of 
Justice, will be limited.  

From this latter perspective, it may be argued that while the 
claimant obviously has an interest in bringing an action, it is not that 
interest that is primarily protected by EU procedural law on access to 
justice in environmental matters. Rather, the environmental NGO or 
individual bringing claims against administrative action acts as an 
enforcer of EU rule of law in the Member State: A function similar to 
the claimant in the traditional French Objective Model for 
Administrative Judicial Review.1339 While this rationale for access to 
national courts was reflected already in the early case law of the Court 
of Justice, its realisation in practice was long made difficult, partly 
because of national procedural law, which reflected its own histori-
cally conditioned and traditional rationales for court access. 

When examining the impacts of Article 9 on the EU law on access 
to national courts, one notes that environmental NGOs and legal 
scholars generally embrace the right to access to justice and have 
largely welcomed the Court of Justice’s rulings on Article 9 as part of 
EU law.1340 The possibility of taking legal action against administrative 

                               
1338 See further, the Concluding Remarks.  
1339 With regard to the French annulment procedure in the early 1900s, Léon Duguit wrote: 
“Every individual is in a way an agent of public administration: he helps protect legality. Of 
course, individuals have an interest in taking the particular legal action, but in reality, it is not 
that interest that the law protects.” (“Chaque individu est en quelque sorte agent du ministère 
public; il collabore à la protection de la legalité. … Sans doute les individues qui agissent ont 
un intérêt; mais c’est n’est pas en réalité cet intérêt que protège le droit.”) Léon Duguit, Les 
transformations du droit public (Librairie Armand Colin 1913) 205. The French and EU 
rationales of access to national administrative courts have been compared in Section 6.3.1. 
1340 The critique with respect to access to justice in environmental matters is generally limited 
to the continuous strict standing for natural persons and NGOs to bring annulment actions 
directly before the Court of Justice, as well as the failure of the EU to adopt a directive on 
access to justice. In other words, generally speaking, environmental NGOs and environmental 
legal scholars alike wish to see access to justice expand further. See e.g., Krämer, ‘Comment 
on Case C-240/09 Lesoochranárske Zoskupenie VLK: Access to Justice in Environmental 
Matters: New Perspectives’ (n 1216) 448; Darpö, Effective Justice? Synthesis report of the 
study on the Implementation of Articles 9.3 and 9.4 of the Aarhus Convention in the Member 
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decisions in the interest of protecting the environment is seen as an 
empowerment of individuals and NGOs to make a difference for the 
environment. To assess whether expanded access to national courts de 
facto results in a higher level of environmental protection as 
envisioned by the drafters of the Aarhus Convention certainly goes 
beyond what is possible in this dissertation. Were one to investigate 
the outcome of environmental cases, it is likely that different methods 
would need to be used depending on the particular area of environ-
mental law one would like to study.1341 Effects are likely to be context-
dependent and vary between states.1342 Furthermore, as strategy for 
ensuring that environmental concerns are given legal representation, 
alternative methods for doing the same thing (for example, through a 
public authority, ombudsman, or other) would have to be considered.  

In strengthening the right of access to justice in environmental 
matters, the Court of Justice appears to have faced two ways: Toward 
the rationales underpinning the Aarhus Convention, and toward the 
realisation in practice of the traditional EU rationales for access to 
national courts. Access to justice is framed both as an instrument 
serving environmental protection, and as a means for effective private 
enforcement and rights protection in the Union. While the effects of 
this right on the level of environmental protection achieved are 
difficult to foresee, the right to access to justice as implemented into 
EU environmental law, is likely to lead to more environmental public 
interest litigation, private decentralised enforcement and centralised 
interpretation of substantive environmental law. Environmental 
arguments for access to justice have implications which go beyond 
environmental law.  

                                                                                                                             
States of the European Union (n 41) available at 
http://ec.europa.eu/environment/aarhus/pdf/synthesis%20report%20on%20access%20to%20j
ustice.pdf, accessed 20 April 2019; Eliantonio, ‘The Role of NGOs in Environmental 
Implementation Conflicts: “Stuck in the Middle” between Infringement Proceedings and 
Preliminary Rulings?’ (n 41) 763. 
1341 For a similar reasoning, see Hans-W Micklitz, ‘The interest in public interest litigation’ in 
Hans W Micklitz and Norbert Reich (eds), Public Interest Litigation before European Courts 
(Nomos 1997) 22, referring to the work of Hans Koch. For example, Yaffa Epstein has shown 
that in the context of species protection, the possibility of contesting hunting decisions has 
had real and concrete results on wolf hunting in Sweden. Yaffa Epstein, ‘Adversarial 
Legalism and Biodiversity Protection in the United States and the European Union’ (2018) 7 
Transnational Environmental Law 491, 513. If, however, a contested industrial permit 
condition is reformed by a reviewing court, the effects of that decision on the resulting 
environmental quality attained may be more difficult to observe and measure. 
1342 For instance, even if procedural law allows NGOs to bring claims against administrative 
action, other factors may make them choose other strategies for the promotion of their 
interests. See Section 7.3.1. 
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9 Germany and France: Supra-individual 
Environmental Claims before Administrative 
Courts 

9.1 Introduction 

The Aarhus Convention has been ratified and was published in the 
official journal of the French Republic in September 2002, thereby 
fulfilling the constitutional criteria for being integrated into the French 
legal system.1343 The German legislator awaited the implementation of 
the Convention into EU law before it ratified the Convention on 9 
December 20061344 and it entered into force for Germany ninety days 
later.1345 Like other parties to the Convention which are also members 
of the EU, Germany and France are responsible for implementing the 
agreement both on an international and EU law basis.1346  

In this chapter, I outline the developments in Germany and France 
of the law on legal standing to bring claims against administrative 
action and the scope of administrative judicial review in environmen-
tal matters from the entry into force of the Aarhus Convention until 
today. I will also compare German and French law and briefly address 
connecting procedural law issues that may impact the extent to which 
actions brought by individuals and environmental organisations will 

                               
1343 Article 55 of the Constitution; Décret n° 2002-1187 du 12 septembre 2002.  
1344 Act of 9 December 2006 on the approval of the Convention on Access to Information, 
Public Participation in Decision-making and Access to Justice in Environmental Matters 
(Gesetz zu dem Übereinkommen vom 25. Juni 1998 über den Zugang zu Informationen, die 
Öffentlichkeitsbeteiligung an Entscheidungsverfahren und den Zugang zu Gerichten in 
Umweltangelegenheiten (Aarhus-Übereinkommen) vom 9. Dezember 2006), Federal Law 
Gazette 2006, II, p. 1251. 
1345 Act of 9 December 2006 on the approval of the Convention on Access to Information, 
Public Participation in Decision-making and Access to Justice in Environmental Matters; 
Article 20, para. 1, Aarhus Convention; Angela Schwerdtfeger, Der deutsche 
Verwaltungsrechtsschutz under dem Einfluss der Aarhus-Konvention, (Mohr Siebeck 2010) 
17.  
1346 See Section 3.6; Schwerdtfeger (n 1345) 17–18.  
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be admitted for administrative judicial review, as well as the scope of 
that review.  

It will be shown that important administrative procedural law 
reforms with regard to the abovementioned aspects of access to justice 
have been undertaken by Germany in the time period from the entry 
into force of the Convention until today. In France, the changes 
brought by the Convention insofar as access to justice is concerned are 
more limited. What is more, there are important differences between 
the German and French ways of regulating legal standing and scope of 
administrative judicial review within the field of environmental law. 
These differences will be discussed in the final section of the chapter 
in light of findings made in earlier parts of the dissertation. 

The first part of the chapter, Section 9.2, initially sets out the 
special procedural legislation adopted by Germany at the time of the 
entry into force of the Aarhus Convention. After that, subsequent 
developments with respect to administrative procedural law on legal 
standing and scope of judicial review in environmental cases are 
identified. In the next part of the chapter, Section 9.3, the impacts of 
Article 9 on French administrative procedural law are assessed, 
insofar as legal standing and scope of administrative judicial review 
are concerned. Finally, I compare German and French administrative 
procedural law on legal standing and scope of administrative judicial 
review in environmental matters and how it has been impacted in light 
of the Aarhus Convention. Differences and similarities are discussed 
taking note of traditions of legal standing and administrative judicial 
review, and in relation to the recent developments in EU environ-
mental law on access to national courts assessed in Chapter 8.1347 

9.2 Germany: Resistance and Reform 

At the entry into force of the Convention, Germany introduced two 
new pieces of legislation to meet the obligations of Article 9 and the 
EU implementing legislation. The obligation to ensure access to 
justice with respect to alleged violations of the right to environmental 
information under Article 9, paragraph 1, of the Aarhus Convention, 
was deemed to be fulfilled through the general rules of the Code of 
Administrative Court Procedure. The right to environmental infor-
mation is considered a subjective public law right, and accordingly the 
                               
1347 See Section 6.4, and Chapters 7 and 8. 
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general Subjective Public Law Rights Access to Justice Regime does 
neither prevent natural persons nor environmental NGOs from 
bringing claims against administrative actions which possibly infringe 
their right.1348 Other provisions of Article 9 were to be implemented by 
the 2006 Environment Remedies Act (Umwelt-Rechtsbehelfsgesetz) 
and the 2007 Environmental Damages Act (Umweltschadensgesetz), 
insofar as the general Subjective Public Law Rights Access to Justice 
Regime was considered insufficient in that regard.1349 

Before the entry into force of the Aarhus Convention, Federal 
legislation on legal standing for environmental NGOs and individuals 
in cases which did not affect subjective public law rights of the claim-
ant had been limited to the area of nature conservation.1350 The special 
rules on standing applicable in the context of nature and landscape 
conservation, and established by the 2002 Nature Conservation Act 
(Gesetz über Naturschutz und Landschaftspflege), will first be 
considered in the following.1351 Thereafter, the special procedural rules 
allowing environmental NGOs to bring claims against certain 
administrative actions under the 2006 Environmental Remedies Act 
and the Environmental Damages Act will be identified. 

9.2.1 Pre-Implementation: Early Steps Beyond the Subjective 
Public Law Rights Access to Justice Regime 

In addition to the generally applicable Code of Administrative Court 
Procedure which mainly governs legal standing to bring claims 
against administrative action and scope of administrative judicial 
review in Germany, there is sectoral procedural legislation. This sub-
section sets out the sectoral procedural legislation applicable to 

                               
1348 Müller (n 171) 123. 
1349 Environmental Remedies Act of 7 December 2006, Federal Law Gazette I p. 2816. 
Environmental Damages Act of May 10 2007, Federal Law Gazette I p. 666. Section 42, 
subsection 2, of the Code of Administrative Court Procedure specifies that the general rules of 
that Code apply unless other legislation provides differently (“soweit gesetzlich nichts anderes 
bestimmt ist”). For an overview of the legislation adopted to transpose the Convention into 
German law at the time of its entry into force, see Schwerdtfeger (n 1345) 43–50.  
1350 The rules on standing of the Nature Conservation Act were introduced following a long-
standing debate on the enforcement deficit in environmental law, and a critique against the 
effects of the subjective public law rights standing regime in the environmental law context. 
See Section 5.2.5.2.  
1351 Nature Conservation Act of 25 March 2002, Federal Law Gazette I, 2002, p. 1193 (2002 
Nature Conservation Act). 
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environmental matters as it stood prior to the implementation of the 
Aarhus Convention. 

9.2.1.1 Supra-Individual Complaints Allowed with Regard to Certain 
Actions Adopted Under the Nature Conservation Act 

In 2002, rules on legal standing for environmental NGOs specifically 
concerned with nature and landscape protection were introduced in 
Federal law.1352 Under the 2002 Nature Conservation Act, which was 
not connected to any requirements under international or EU law, 
environmental organisations recognised as nature conservation organi-
sations (Naturschutzvereinigungen) could bring claims against certain 
administrative actions under the Nature Conservation Act without 
having to show that they held a subjective public law right that was 
possibly infringed by the contested administrative action. The special 
regime applicable in the context of nature conservation represented the 
first Federal law allowing environmental NGOs to bring so-called 
“altruistic actions”: Collective actions in the public interest of 
furthering nature conservation (Altruistische Verbandsklage).1353  

The special rules on standing applied to single-case decisions1354 
enumerated in the 2002 Nature Conservation Act. In practice, it gave 
recognised organisations better possibilities for bringing, in particular, 
annulment actions against planning approval decisions and permits of 
public work projects relating to “physical interventions in nature and 
landscape” (“Planfeststellungsbeschlüsse über Vorhaben, die mit 
Eingriffen in Natur und Landschaft verbunden sind”)1355 These are 
single-case decisions on establishment or modifications to 
infrastructure projects such as airports, railways, roads, waste dumps 

                               
1352 Section 61, 2002 Nature Conservation Act. Similar legislation had existed in State law 
since the late 1970s. On the background to the introduction of the collective action in Federal 
nature conservation law, see Section 5.2.5.2. Prior to 2002, recognised nature conservation 
organisations also already had participation rights under the Nature Conservation Act. These 
rights were and are still considered subjective public law rights and actions relating to these 
rights can be brought by recognised organisations in accordance with the general rules of the 
Administrative Court Act. See BVerwG, 31.10.1990 – 4 C 7.88. 
1353 Section 61, subsection 1, sentence 1, 2002 Nature Conservation Act. As noted in Chapter 
2, the collective public interest action is sometimes also referred to as the “real” collective 
action (echte, ideelle or eigentliche Verbandsklage). These notions all refer to an organisation 
that acts in a public interest which goes beyond the individual interests of its members. See 
Schlacke, Überindividueller Rechtsschutz (n 148) 17. 
1354 Section 35, subsection 1, Code of Administrative Court Procedure. See Section 2.2.2. 
1355 See Section 2.2.2. Section 61, subsection 1, sentence 2, 2002 Nature Conservation Act; 
Schlacke, Überindividueller Rechtsschutz (n 148) 188. 
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or water-ways.1356 They may concern permits for specific projects, as 
well as revisions of such permits, insofar as the particular project is 
considered to bring about “physical interventions in nature and 
landscape” (Eingriffsvorhaben).1357 Planning approval decisions and 
permits typically were considered to result in an intervention in nature 
or landscape, and therefore came within the scope of the 2002 Nature 
Conservation Act.1358 Administrative actions whereby exceptions were 
granted from prohibitions established to protect nature conservation 
areas, national parks and other protected areas could also be 
challenged in accordance to the special rules.1359 Single-case decisions 
on permits or revisions of permits for projects with more limited 
impacts on the environment (Plangenehmigungen),1360 for which an 
EIA was not required, did not come within the scope of the special 
rules, unless public participation was required for such decisions 
(“Plangenehmigungen, soweit eine Öffentlichkeitsbeteiligunf 
vorgesehen ist”).1361 

In order for the special rules on standing to apply, the action 
brought by the recognised nature conservation organisation, further-
more had to involve the application of substantive rules under the 
Nature Conservation Act, or rules that “at least in part serve nature 
and landscape conservation” (“anderen Rechtvorschriften, die bei 
Erlass des Verwaltungsaktes zu beachten und zumindest auch den 
Belangen des Naturschutzes und der landschaftspflege zu dienen 
bestimmt sind”).1362 

Claims which had not been addressed in the administrative 
decision-making procedure were precluded and could not be 
addressed in the administrative judicial review.1363  

                               
1356 Schmidt, Schrader and Zschiesche (n 161) 127–128. 
1357 Section 18, 2002 Nature Conservation Act; Erbguth and Schlacke (n 116) 89; Schlacke, 
Überindividueller Rechtsschutz (n 148) 186. 
1358 Schmidt, Schrader and Zschiesche (n 161) 127. 
1359 Section 61, subsection 1, sentence 1, 2002 Nature Conservation Act. See further, Schmidt, 
Schrader and Zschiesche (n 161) 129–131; Wegener (n 537) 320. 
1360 Erbguth and Schlacke (n 116) 96. 
1361 Section 61, subsection 2, sentence 1, 2002 Nature Conservation Act. 
1362 Section 61, subsection 2, sentence 1, 2002 Nature Conservation Act; Schlacke, 
Überindividueller Rechtsschutz (n 148) 189–192. On the notions of nature conservation and 
landscape conservation, see Erbguth and Schlacke (n 116) 242. 
1363 Section 61, subsection 3, Nature Conservation Act 2002. 
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Under the special rules of the 2002 Nature Conservation Act, a 
special period for filing an action applied, which allowed the 
recognised organisation to bring claims against an administrative 
action within a year from when it knew or ought to have known of the 
action (“Kenntnis erlangt hat oder hätte erlangen können”).1364  

9.2.1.2 A Regime Available Only to Organisations Recognised as 
“Nature Conservation Organisations” 

To come within the special regime of the 2002 Nature Conservation 
Act, the environmental NGO had to be recognised either in 
accordance with Federal or State law.1365 A special procedure for 
recognition of environmental NGOs was established under the Nature 
Conservation Act.1366 To obtain recognition, the organisation had to 
show that it worked specifically towards promoting nature and 
landscape conservation (“vorwiegend die Ziele des Naturschutzes und 
der Landschaftspflege fördert”), and that it had done so in a geo-
graphic area larger than a state (“einen Tätigkeitsbereich hat, der über 
das Gebiet eines Landes hinausgeht”) for a time period of three years 
or more.1367 The organisation further had to show that it pursued public 
interests and that membership in the organisation was open to anyone. 
In addition to having the status of a recognised nature conservation 
organisation, the organisation was obligated to show that the contested 
action affected its objectives as defined by its statutes.1368 The 
organisation was also required to first exercise its right to participation 
in the administrative procedure leading to the contested action.1369  

                               
1364 Section 61, subsection 4, Nature Conservation Act 2002. 
1365 Section 61, subsection 1, 2002 Nature Conservation Act. State law had a longer tradition 
of recognising organisations, and the procedures thus established at the level of the states 
remained in place when a recognition procedure was established in the Federal Nature 
Conservation Act. 
1366 Conditions for approval were laid down in Section 59, subsection 1, Nature Conservation 
Act 2002. On the conditions for recognition under the 2002 Nature Conservation Act, see 
Schlacke, Überindividueller Rechtsschutz (n 148) 181–184. The recognition procedure is now 
governed by the Environmental Remedies Act, see Section 63, Nature Conservation Act of 29 
July 2009, Federal Law Gazette I, 2009, p. 2542, as amended (2009 Nature Conservation Act) 
and Section 3, Environmental Remedies Act of 23 August 2017, Federal Law Gazette I, p. 
3290 as amended (2017 Environmental Remedies Act) and below, Section 9.2.2.  
1367 Section 59, 2002 Nature Conservation Act. 
1368 Section 61, subsection 2, sentence 2, 2002 Nature Conservation Act. 
1369 Section 61, subsection 2, sentence 3, 2002 Nature Conservation Act. 
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9.2.2 Implementation: The 2006 Environmental Remedies Act 
and the Environmental Damages Act  

Following the German ratification of the Aarhus Convention, 
Germany adopted the 2006 Environmental Remedies Act which 
provided additional possibilities to bring claims against administrative 
actions relating to the environment. The special nature conservation 
standing regime established in 2002 remained in place.1370 Since 2013, 
it is subsidiary to the regulation of legal standing according to the 
Environmental Remedies Act.1371 In other words, where an organisa-
tion has legal standing to bring claims against administrative actions 
under the Environmental Remedies Act, that law applies.  

9.2.2.1 A Special Regime intended to Implement Article 9, paragraph 2 

To implement the Public Participation and Industrial Emissions 
Directives (which in turn implemented Article 9, paragraph 2, of the 
Aarhus Convention into EU law)1372, the 2006 Environmental 
Remedies Act introduced additional possibilities for German and 
foreign recognised environmental organisations to bring claims 
against administrative actions.1373 It also allowed natural persons and 
legal persons other than recognised environmental organisations to 
bring claims against certain listed administrative actions.1374 

The scope of the 2006 Environmental Remedies Act was defined so 
as to transpose what are now Article 25 of the IE Directive and Article 
11 of the EIA Directive.1375 The special rules of the 2006 
Environmental Remedies Act applied to actions concerning projects 
for which an environmental impact assessment can be required under 
the Federal Environmental Impact Assessment Act (Gesetz über die 
Umweltverträglichkeitsprüfung),1376 under special rules applicable to 
                               
1370 Section 64, 2002 Nature Conservation Act. 
1371 Section 1, subsection 3, 2017 Environmental Remedies Act. 
1372 Schlacke, Überindividueller Rechtsschutz (n 148) 279. See also Section 3.5.2. 
1373 Section 3, 2006 Environmental Remedies Act. It can be noted that, while non-German 
organisations may obtain status as recognised environmental organisation under the 
Environmental Remedies Act, the Federal Environmental Agency has thus far granted only 
three foreign organisations such status. See “Vom Bund anerkannte Umwelt- und 
Naturschutzvereinigungen”, www.umweltbundesamt.de, last 12 July 2019. 
1374 Section 4, subsection 3, 2006 Environmental Remedies Act; Section 61, subsections. 1–2, 
Code of Administrative Court Procedure. 
1375 On these directives, see Section 3.5.2 above. 
1376 Section 1, subsection 1, sentence 1a, 2006 Environmental Remedies Act. 
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mining (Verordnung über die Umweltverträglichkeitsprüfung 
bergbaulicher Vorhaben),1377 or under statutory provisions of the Ger-
man states.1378 These actions included various so-called 
“Entscheidungen“, in other words “decisions”, concerning permissibi-
lity of projects requiring an EIA (“Bewilligung, Erlaubnis, 
Genehmigung, Planfeststellungsbeschluss und sonstige behördliche 
Entscheidungen über die Zulässigkeit von Vorhaben”).1379 These 
“decisions” in large part appear to be single-case decisions, directed at 
an applicant for an environmental permit. But they also include certain 
plans, which are not directed at a defined addressee or group of 
addressees. The 2006 Environmental Remedies Act also applied to 
additional single-case decisions for industrial installations 
(Genehmigungen für Anlagen) and actions concerning subsequent 
adjustments of permits under the Federal Emission Control Act 
(Bundes-immissionsschutzgesetz).1380 Furthermore, it applied to so-
called “Erlaubnisse”, that is; certain single-case decisions permitting 
activities under the Water Act (Wasserhaushaltsgesetz),1381 and certain 
plans concerning landfills under the Promotion of Circular Economy 
and Environmentally Sound Disposal of Waste Act (Gesetz zur 
Förderung der Kreislaufwirtschaft und Sicherung der 
umweltverträglichen Beseitigung von Abfällen).1382 The 2006 Environ-
mental Remedies Act also explicitly applied to omissions by the ad-
ministration to adopt the mentioned actions.1383 

To implement the Environmental Liability Directive, including its 
provisions on access to justice, Germany adopted the Environmental 
Damages Act in 2008.1384 The Environmental Damages Act establishes 
                               
1377 Section 1, subsection 1, sentence 1b, 2006 Environmental Remedies Act. 
1378 Section 1, subsection 1, sentence 1c, 2006 Environmental Remedies Act. 
1379 Section 2, subsection 3, p. 1, Environmental Impact Assessment Act of 29 June 2005 
(Gesetz über die Umweltverträglichkeitsprüfung), Federal Law Gazette I, p. 1758. Usually, 
“Entscheidungen” is not a category of administrative action referred to in German 
administrative law. See Section 2.2.2. It appears instead that the German legislator sought to 
rely on a direct translation of the wording of the IE and EIA Directives, which foresee a right 
of access to “a review procedure…to challenge…decisions, acts and omissions”. See Section 
3.5.2.1. 
1380 Section 1, subsection 1, sentence 2, 2006 Environmental Remedies Act. 
1381 Section 1, subsection 1, sentence 2, 2006 Environmental Remedies Act.  
1382 Section 1, subsection 1, sentence 2, 2006 Environmental Remedies Act. 
1383 Section 1, subsection 1, sentence 2.2, 2006 Environmental Remedies Act. 
1384 Environmental Damage Act of 10 May 2007, (Gesetz über die Vermeidung und 
Sanierung von Umweltschäden), Federal Law Gazette I, 2007, p. 666. Environmental 
Liability Directive, see Section 3.5.2; Erbguth and Schlacke (n 116) 43. 
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a responsibility for developers vis à vis public authorities to take 
measures to prevent and remedy environmental damages. The special 
standing regime established by the 2006 Environmental Remedies Act 
applied (and still applies) to administrative actions coming within the 
scope of the 2007 Environmental Damages Act.1385 Recognised 
environmental organisations have legal standing to bring claims 
against administrative “decisions” (“Entscheidung”) and “omissions to 
take a decision” (“das Unterlassen einer Entscheidung der zuständigen 
Behörde”) under the Act, in accordance with the Environmental 
Remedies Act.1386  

9.2.2.2 Introduction of Generally Applicable Conditions for Recognition 
of Environmental Organisations 

Just like under the Nature Conservation Act, environmental 
organisations were entitled to bring claims against administrative 
actions under the 2006 Environmental Remedies Act, providing they 
first obtained status as recognised organisation either under the 
Environmental Remedies Act itself, or under State law 
(“Anerkannung zur Einlegung von Rechtbehelfen”).1387 The 2006 
Environmental Remedies Act set out other conditions for recognition 
than those of the Nature Conservation Act. After the entry into force 
of the 2006 Environmental Remedies Act, organisations consequently 
had to fulfil different criteria depending on whether they applied for 
recognition under Federal law or State law, under the Nature Conser-
vation Act or under the Environmental Remedies Act.1388 Today, the 
recognition procedure is governed solely by the Environmental 
Remedies Act.1389 The organisation can however still apply for 
recognition as a “nature conservation organisation” rather than an 
“environmental organisation”, and may apply for recognition with 
respect to a larger or smaller geographical area. Recognition can 
accordingly be granted by the Federal Environmental Agency 

                               
1385 Section 11, subsection 2, Environmental Damages Act. 
1386 Section 11, subsection 2, Environmental Damages Act.  
1387 Section 3, subsection 1, para. 2, 2006 Environmental Remedies Act. By way of exception, 
an organisation which fulfilled the conditions for recognition and was in the process of 
obtaining the recognition, was entitled to bring claims. 
1388 Schmidt, Schrader and Zschiesche (n 161) 39. 
1389 See Sections 63–64, 2009 Nature Conservation Act and Section 3, 2017 Environmental 
Remedies Act. 
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(Bundesumweltamt), the Federal Nature Conservation Agency 
(Bundesamt für Naturschutz), or by competent authorities of a state.1390 

As opposed to the recognition under the 2002 Nature Conservation 
Act, the 2006 Environmental Remedies Act did not limit recognition 
to organisations specifically working to promote nature and landscape 
conservation. It applied to a broader category of organisations which 
had as their statutory objective to promote environmental protec-
tion.1391 Moreover, unlike the Nature Conservation Act, the 2006 Envi-
ronmental Remedies Act did not require that the organisation was 
active in several states, but also allowed recognition of local organisa-
tions.1392 Only so-called Vereine, that is to say, organisations 
representing natural persons, could be recognised.1393 As a result, 
foundations and organisations established by public law were 
excluded from the possibility of obtaining recognition. Citizen 
initiatives, cooperatives and registered organisations could be 
recognised if they represented their members.1394 Members had to have 
a right to vote within the organisation and membership must be open 
to any member of the public. Legal persons could be members of the 
organisation if the majority of these legal persons represented natural 
persons and membership was open to anyone.1395 Under the 2006 
Environmental Remedies Act, recognition could be granted where the 
organisation was a non-profit environmental organisation which had 
been active as such for a period of at least three years.1396 This require-
ment was intended to prevent the establishment of ad hoc environ-
mental organisations for purposes of bringing claims against a specific 
administrative action.1397 In addition, the organisation had to show a 
capacity to realise the objective of promoting environmental protec-
tion.1398 The quality and scope of the organisation’s previous work, and 

                               
1390 See Section 3, subsections 2–3, 2017 Environmental Remedies Act. 
1391 Section 3, subsection 1, p. 1, 2006 Environmental Remedies Act; Schwerdtfeger (n 1345) 
45; Schlacke, Überindividueller Rechtsschutz (n 148) 281. 
1392 Schlacke, Überindividueller Rechtsschutz (n 148) 281. 
1393 Section 3, subsection 1, sentence 5, 2006 Environmental Remedies Act. 
1394 Schmidt, Schrader and Zschiesche (n 161) 42‚ 46. 
1395 Schmidt, Schrader and Zschiesche (n 161) 47–48. 
1396 Section 3, subsection 2, 2006 Environmental Remedies Act. 
1397 Schmidt, Schrader and Zschiesche (n 161) 39. 
1398 Section 3, subsection 1, sentence 3, 2006 Environmental Remedies Act. 
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the number of members, could be considered in that regard.1399 The 
organisation furthermore, had to pursue public interests 
(“Gemeinnütziger Zwecke”1400) to obtain recognition. 

While the conditions for recognition of environmental organisa-
tions under the Environmental Remedies Act have been subject to 
critique, they have been deemed to be in compliance with the Aarhus 
Convention.1401 The current Environmental Remedies Act contains the 
same conditions for recognition as the 2006 Act.  

9.2.2.3 A Regime with Initially Limited Scope 

Manifestly, the 2006 Environmental Remedies Act was only intended 
to implement Article 9, paragraph 2, of the Convention and imple-
menting EU law. Therefore, there was no German legislation to 
implement Article 9, paragraph 3, of the Convention beyond the 
Nature Conservation Act at the time of the entry into force of the 
Convention. In addition, the 2006 Environmental Remedies Act 
contained a number of provisions which limited the possibilities of 
making use of the special regime it created.  

For a recognised environmental NGO to be able to bring claims 
against administrative actions coming within the scope of the 2006 
Environmental Remedies Act, that action had to fulfil additional 
criteria. First, any claim had to have as its basis alleged infringements 
of legal provisions “serving the environment”, (“Rechtsvorschriften, 
die dem Umweltsschutz dienen”1402). These legal norms serving the 
environment furthermore had to confer rights on individuals (“Rechte 
Einzelner begründen”1403). Finally, they had to be capable of impacting 
the merits of the contested administrative action (“für die 
Entscheidung von Bedeutung sein können”).1404 Additionally, the 
claimant’s interest, as defined by its statutes, had to be affected by the 

                               
1399 Section 3, subsection 5, 2006 Environmental Remedies Act. 
1400 Section 3, subsection 1, sentence 4, 2006 Environmental Remedies Act. Nature 
protection, animal protection, protection of water, coastline and landscape are recognised as 
advancement of the general public, see Section 52, subsection 2, Fiscal Code of 1 October 
2002, Federal Law Gazette I, S. 3866; 2003 I S. 61. 
1401 See Findings and recommendations with regard to communication ACCC/C/2008/31 
(Germany) (2014), paras. 70–73.  
1402 Section 2, subsection 1, sentence 1, 2006 Environmental Remedies Act. 
1403 Section 2, subsection 1, sentence 1, 2006 Environmental Remedies Act. 
1404 Section 2, subsection 1, p. 1, 2006 Environmental Remedies Act. 
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contested administrative action.1405 The claimant was also required to 
show that it had been entitled to participate in the EIA procedure, and 
indeed, had taken part in that procedure.1406 Where the applicant had 
participated in the EIA procedure, only the objections referred to in 
that procedure could be referred to before the administrative court. 
Claims other than those referred to by the claimant during the partici-
pation phase were thus precluded.1407 A period for filing an action 
applied. Actions had to be brought within a year from the time that the 
environmental NGO knew, or ought to have known, of the action 
(“Kenntnis erlangt hat oder hätte erlangen können”).1408 

Under the 2006 Environmental Remedies Act, claims relating to 
the procedural legality of an action (Verfahrenshandlungen) could 
only be brought in connection to a claim relating to the substantive 
legality (Sachentscheidung) of that same action.1409 The 2006 Environ-
mental Remedies Act provided that certain administrative actions 
upon which other administrative actions could be based, were only 
reviewable if claims were brought against the latter action (incidental 
review).1410 

In addition, the 2006 Environmental Remedies Act set out certain 
provisions relating to the scope of judicial review in the cases legal 
standing would be granted. In particular, it provided that a permit 
decision for projects requiring an EIA, could be annulled by the 
reviewing court only to the extent that an impact assessment had not 
been carried out, or where it had not been assessed whether the project 
in question would require an impact assessment.1411 As a consequence, 
claims could not be brought against allegedly erroneous EIAs. 

                               
1405 Section 2, subsection 1, p. 2, 2006 Environmental Remedies Act. 
1406 Section 2, subsection 1, p. 3, 2006 Environmental Remedies Act. 
1407 Section 2, subsection 3, 2006 Environmental Remedies Act. A similar provision applies to 
claims brought by natural persons under the generally applicable rules. See Section 73, 
subsection 4, Administrative Procedure Act, and above, Section 2.2.4. 
1408 Section 2, subsection 4, 2006 Environmental Remedies Act. 
1409 Section 1, subsection 1, sentence 2.3, 2006 Environmental Remedies Act; Section 44a, 
Code of Administrative Court Procedure. 
1410 Section 1, subsection 1, sentence 2.3, 2006 Environmental Remedies Act. 
1411 Section 4, subsection 1, 2006 Environmental Remedies Act. With regard to conditions for 
administrative court review of procedural irregularities under general administrative 
procedural law, see Section 2.2.4. 
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9.2.3 Preliminary Conclusion 

At the time of the entry into force of the Aarhus Convention, the 
Nature Conservation Act, the Environmental Remedies Act, and the 
Environmental Damages Act, represented the body of sectoral admin-
istrative procedural law which sought to implement Article 9 insofar 
as legal standing and scope of review is concerned, beyond the rules 
of general administrative procedural law. Apart from the special law 
on legal standing for environmental NGOs thereby established,1412 
general administrative procedural law, that is to say the Subjective 
Public Law Rights Access to Justice Regime set out in the Code of 
Administrative Court Procedure, applied.1413 Because the scope ratione 
materiae of the sectoral legislation was limited, and because the Envi-
ronmental Remedies Act 2006 only admitted claims regarding in-
fringements of legal provisions “serving the environment” and 
“conferring rights on individuals”, subjective public law rights re-
mained the dominant criterion in the assessment of legal standing and 
the definition of the scope of administrative judicial review within the 
field of environmental law.  

Only in the context of the Nature Conservation Act was it possible 
to bring supra-individual claims, unrelated to subjective public law 
rights. As seen above, the latter regime was available only to recog-
nised nature conservation organisations, which would show that the 
contested administrative action affected their statutory objectives. A 
criterion ratione loci applied. Local organisations whose activities 
were limited to a geographical area smaller than a state, would not be 
eligible for recognition under the 2002 Nature Conservation Act. Had 
the organisation not participated in the decision-making procedure 
leading up to the contested action, it would furthermore not be 
allowed to bring claims. In summary, the possibility of bringing supra-
individual claims was very limited in the environmental law context at 
the time of the entry into force of the Convention.   

In light of the right of access to justice under the Aarhus Conven-
tion, it is not difficult to see that the German implementation was 
problematic.1414 From the outset, critics found that the implementing 
legislation reflected a wish to stick to the Subjective Public Law 

                               
1412 As seen above, the Nature Conservation Act and the Environmental Remedies Act laid 
down two different sets of rules, mainly on legal standing, for environmental organisations. 
1413 See Sections 2.2.3 and 2.2.4.  
1414 This is reflected by the many complaints brought against it. See above, Section 7.4.2. 
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Rights Access to Justice Regime.1415 While the 2006 Environmental 
Remedies Act introduced additional possibilities in particular for 
environmental NGOs to bring claims against administrative actions 
allegedly violating a norm conferring a subjective public law right, it 
did not give any opportunities of initiating administrative judicial 
review in public interest cases. Cases brought solely in the interest of 
promoting environmental protection would not be admitted for 
administrative judicial review under the 2006 Environmental 
Remedies Act. What is more, the requirement for prior participation, 
the rules on preclusion, and the obligation to show that the alleged 
rights infringement had impacted the substantive merits of the 
challenged action, all limited access to administrative judicial review 
under the 2006 Environmental Remedies Act. 

Quite clearly, despite the very general wording of Article 9 of the 
Convention, the German legislator chose a rather limited sectoral 
approach, with one set of conditions applicable in the context of 
actions concerning nature and landscape law, and another with regard 
in particular to permits for infrastructure and industrial projects. While 
nature conservation and industrial installations represent central areas 
of German environmental law, they do not span all “provisions of 
national law relating to the environment” coming within the scope of 
Article 9, paragraph 3, of the Convention. The implementation by 
Germany of Article 9 of the Convention—and the absence thereof, 
especially as concerns Article 9, paragraph 3—was, early on, much 
debated and criticised by German legal scholars as insufficient.1416 This 
criticism proved to be well-founded, as both the Court of Justice and 
the ACCC subsequently found that Germany was in breach of Article 
9.  

9.2.4 The German Environmental Access to Justice Regime 
2008–2017: Non-Compliance and Reform 

Earlier chapters have already addressed the cases concerning Ger-
many’s compliance with Article 9 of the Convention and 

                               
1415 See e.g., Wegener (n 537) 317. 
1416 Among many contributions, see e.g., Hans-Joachim Koch, ‘Die Verbandsklage im 
Umweltrecht’ [2007] Neue Zeit-schrift für Verwaltungsrecht 369; Sabine Schlacke, ‘Das 
Umwelt-Rechtsbehelfsgesetz’ (2007) 29 Natur und Recht 8. For later criticisms, see Wegener 
(n 537) 317; Wegener (n 150) 233; Schmidt, Schrader and Zschiesche (n 161) 24; 
Schwerdtfeger (n 1345) 263.  
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implementing EU law.1417 As a consequence of this litigation and the 
resulting findings non-compliance with the Convention and infringe-
ments of EU law, German law has been amended primarily on three 
occasions, in 2013, 2015 and 2017. In the following, the features of 
German administrative procedural law on legal standing and scope of 
administrative judicial review that have been challenged and 
considered contrary to the Convention and to EU law will be 
described in some detail. For each aspect, the steps taken by Germany 
to reform its administrative procedural law applicable to environmen-
tal matters under Article 9 will be identified.1418 

9.2.4.1 Limited Legal Standing and Scope of Review Due to 
Requirements for Infringement of a Norm Conferring a Subjective 
Public Law Right: The 2013 Amendments 

As seen in Section 9.2.2.3, the 2006 Environmental Remedies Act 
allowed recognised environmental NGOs to bring claims only against 
actions alleged to infringe norms conferring rights on individuals 
(“Rechte Einzelner begründen”). At the time of the entry into force of 
the Aarhus Convention, it was only within the limited scope of the 
Nature Conservation Act that actions could be brought in the public 
interest without reliance on a norm conferring a subjective public law 
right. This was first challenged in Trianel.1419 As seen in earlier 
chapters, the dispute in the main proceedings concerned the 
authorisation of a power station, which had been challenged by a 
recognised environmental organisation.1420 The Nature Conservation 
Act was not applicable to the case, since emissions into air did not 
come within its scope. The question before the German court was 
whether the rules on standing of the 2006 Environmental Remedies 
Act could be applied even if the claimant did not assert that the 
contested decision infringed a subjective public law right.  

The questions referred to the Court of Justice in Trianel concerned 
the interpretation of the “impairment of a right” criterion in Article 9, 
paragraph 2, of the Convention and the implementation thereof in 

                               
1417 See Sections 3.5.2, 7.4, and Chapter 8. 
1418 As of August 2, 2019, the latest amendment of the Environmental Remedies Act was 
made on December 17, 2018. The following assessment is not intended to identify all 
amendments of the Environmental Remedies Act within the time period. 
1419 C-115/09 Trianel (2011). For an informative comment clarifying the background to the 
case, see Wegener (n 537). 
1420 See Sections 3.5.2 and 7.4. 
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Article 11 of the EIA Directive.1421 This was a criterion that Germany 
had been careful in negotiating in order to be able to keep its Subjec-
tive Public Law Rights Access to Justice Regime.1422 It is recalled that 
according to Article 9, paragraph 2, of the Convention and Article 11, 
paragraph 1, of the EIA Directive, members of the public concerned 
having a sufficient interest, or alternatively, maintaining the impair-
ment of a right, shall have access to a review procedure. Environ-
mental NGOs fulfilling the requirements set out in national law should 
be deemed to have an interest and deemed to have rights capable of 
being impaired.1423  

The Court of Justice held that the national law which made an 
action brought by an environmental NGO contesting a decision falling 
within the scope of the EIA Directive conditional on the impairment 
of an individual right which, under national law, can be categorised as 
subjective public law right, was incompatible with Article 9, para-
graph 2, of the Convention as implemented in the EIA Directive.1424 
The Court specified that the first paragraph of Article 11 of the EIA 
Directive in no way restricts the pleas that may be put forward in 
support of such an action and held that environmental organisations 
should be granted standing in their own right without having to show a 
possible impairment of rights of individuals.1425 According to the 
Court, “rights capable of being impaired” which environmental 
protection organisations are supposed to enjoy must necessarily 
include the rules of national law implementing EU environmental law 
and the rules of EU environmental law having direct effect”.1426 In this 
finding, the Court of Justice judgment confirmed what had already 
been held by the Higher Administrative Court of Münster in its order 
for reference, and criticism that had already been directed towards the 
German implementation of Directive 2003/35 by a large number of 
environmental law scholars in Germany.1427 

                               
1421 At the time of the judgment Article 10a, now Article 11, of the EIA Directive. 
1422 Schwerdtfeger (n 1345) 17. 
1423 See Sections 3.3.2, 3.5.2.1 and 8.3.1.2. 
1424 Directive 2003/35 and Directive 85/337 at the time of the judgment. C-115/09 Trianel 
(2011), para. 45. 
1425 C-115/09 Trianel (2011), para. 37. 
1426 C-115/09 Trianel (2011), para. 48. 
1427 See Wegener (n 537) 317; Koch (n 1416); Jan Ziekow, ‘Das Umwelt-Rechtsbehelfsgesetz 
im System des Deutschen Rechtsschutzes’ [2007] Neue Zeitschrift für Verwaltungsrecht 259, 
259–260; Schlacke, ‘Das Umwelt-Rechtsbehelfsgesetz’ (n 1416); Felix Ekardt, ‘Das 
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The 2006 Environmental Remedies Act was amended as of 29 
January 2013 following the judgment of the Court of Justice in 
Trianel.1428 The requirement that a claim had to be based on a norm 
incorporating individual rights (“Rechte Einzelner begründen”) was 
removed, both to the extent that it affected legal standing of environ-
mental NGOs and the assessment of the substantive merits of the 
case.1429 As a result, since the 2013 amendment, all administrative 
actions coming within the scope of the Environmental Remedies Act 
adopted on the basis of legal norms relating to the environment are 
now challengeable by recognised environmental organisations. They 
are moreover reviewable without any limitation of the scope of review 
relating to an infringement of a norm conferring subjective public law 
rights.1430 This is the case whether the legal provision in question is 
derived from EU law or strictly national.1431 This and other changes to 
the Environmental Remedies Act, which are going to be addressed 
below, apply to all procedures initiated as of the date of entry into 
force of the 2013 amendment.1432  

In the infringement proceedings brought against Germany in 2014, 
the European Commission highlighted what it saw as an additional 
problematic requirement under the Subjective Public Law Rights 
Access to Justice Regime. In the argument of the European 
Commission, the German rule according to which an action brought 
against an administrative decision can be successful only if the 
decision infringes a subjective public law right,1433 unlawfully 
restricted the scope of the administrative court review.1434 Such a re-

                                                                                                                             
Umweltrechtsbehelfsgesetz vor dem EuGH und dem BVerwG’ [2012] Neue Zeitschrift für 
Verwaltungsrecht 530, 530–532.  
1428 Act amending the Environmental Remedies Act and Other Environmental Law Provisions 
of 21 January 2013 (Gesetz zur Änderung des Umwelt-Rechtbehelfsgesetzes und anderer 
Umweltrechtlicher Vorschriften), Federal Law Gazette I, p. 95. 
1429 Act amending the Environmental Remedies Act and Other Environmental Law Provisions 
of 21 January 2013; Schlacke, Umweltrecht (n 90) 150. 
1430 Section 2, subsection 1, p. 1, 2017 Environmental Remedies Act. 
1431 Schlacke, Umweltrecht (n 90) 150; Mariolina Eliantonio and Franziska Grashof, ‘Wir 
müssen reden! – We Need to Have a Serious Talk! The Interaction between the Infringement 
Proceedings and the Preliminary Reference Procedure in Ensuring Compliance with EU 
Environmental Standards: A Case Study of Trianel, Altrip and Commission v Germa’ (2016) 
13 Journal for European Environmental and Planning Law 325, 338. 
1432 Max-Jürgen Seibert, ‘Verbandsklage im Umweltrecht, Aktuellen Stand, Perspektiven und 
Praktische Probleme’ [2013] Neue Zeitschrift für Verwaltungsrecht 1040. 
1433 Section 113, subsection 1, Code of Administrative Court Procedure. See Section 2.2.4.  
1434 C-137/14 Commission v. Germany (2015), para. 24. 
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quirement prevented judicial review of procedural defects, which is 
contrary to Article 11 of the EIA Directive and Article 25 of the IE 
Directive,1435 according to the European Commission. With regard to 
this complaint, the Court held that a Member State is authorised to 
make both the admissibility of actions brought by individuals and the 
annulment of an administrative decision conditional of an impairment 
of a subjective public law right. The complaint was therefore 
rejected.1436 However, the Court reminded, its previous judgment in 
Trianel had clarified that such a limitation “cannot be applied as such 
to environmental protection organisations without disregarding the 
objectives of the last sentence of the third paragraph of Article 10a of 
Directive 85/337”.1437 In other words, environmental NGOs must also 
be able to rely on other provisions than those conferring subjective 
public law rights, and the annulment of the contested decision cannot 
be made conditional of an impairment of a subjective public law right, 
when the claimant is an environmental NGO. While the European 
Commission had pointed out that by limiting the scope of review to 
subjective public law rights, procedural irregularities were largely 
excluded from the scope of administrative judicial review, the Court 
of Justice did little to clarify the compatibility of the German way of 
dealing with procedural irregularities in that case.1438 The issue of 
whether claims can be brought against procedural irregularities was 
however also addressed in Altrip, and will be considered shortly in 
Section 9.2.4.2. 

In conclusion, as a result of the Trianel amendment in 2013, the 
subjective public law rights requirement was removed from the 
Environmental Remedies Act. However, it is still applicable and 
unchanged insofar as legal standing and scope of administrative 
judicial review is concerned, when the claimant is a natural person. As 
confirmed by Commission v. Germany, it is in conformity with EU 
law to differentiate between environmental NGOs and natural persons 
both when assessing who is to be granted legal standing under Article 
9, paragraph 2, as implemented, and with regard to the scope of 
judicial review. Therefore, to make the annulment of an administrative 

                               
1435 See Section 3.5.2. 
1436 C-137/14 Commission v. Germany (2015), paras. 32, 34. 
1437 C-137/14 Commission v. Germany (2015), para. 33. 
1438 To the extent that C-137/14 Commission v. Germany (2015) concerned the German rules 
on preclusion, the Court of Justice gave a clearer answer, which resulted in an amendment of 
the Environmental Remedies Act in 2015. See Section 9.2.4.3. 
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action conditional on a subjective public law rights infringement is 
acceptable, when the claimant is a natural person.  

While the abovementioned German amendment expanded the 
possibilities of environmental NGOs to bring claims within the scope 
ratione materiae of the Environmental Remedies Act, other measures 
were also introduced which pointed in a rather different direction. In 
order to avoid the access to justice regime under the Environmental 
Remedies Act being used in a manner that in practice would cause 
unreasonable delays of industrial projects, and to “create a new 
balance” between environmental protection and “those affected by the 
rules”, the 2013 Environmental Remedies Act first introduced a six 
week limitation period for giving reasons (Klagebegründungsfrist).1439 
Second, a special standard for injunctive relief was introduced, which 
made it more difficult to obtain such relief.1440  

In summary, the 2013 amendment was rather minimalist. On the 
one hand, it expanded the possibility of environmental NGOs of being 
granted legal standing and bringing claims that did not relate to viola-
tions of subjective public law rights. On the other, it also sought to 
limit the effects of that amendment by introducing what, from the 
point of view of claimants, must be regarded as new hurdles to access 
to justice.1441 

                               
1439 Section 4a, subsection 1, Act amending the Environmental Remedies Act and Other 
Environmental Law Provisions of 21 January 2013 (this limitation period for giving reasons 
has later been extended and it is today ten weeks, see Section 6, 2017 Environmental 
Remedies Act); Gesetzentwurf der Bundesregierung. “Entwurf eines Gesetzes zur Änderung 
des Umwelt-Rechtsbehelfsgesetzes und anderer umweltrechtlicher Vorschriften”, Drucksache 
17/10957, 10.10.2012, p. 17: “… um einen Ausgleich zwischen der umweltrechtsschützenden 
Zielsetzung von Verbandsklagen einerseits und den Belangen der von Verbandsklagen 
Betroffenen anderseits herzustellen”; “Insbesondere soll verhindert werden, dass das 
Instrument der Verbandsklage in der Praxis zu sachlich nicht gerechtfertigten Verzögerungen 
von Vorhaben instrumentalisiert wird”. For other examples of measures intended to speed up 
decision-making procedures, see Schlacke, Umweltrecht (n 90) 158–159. 
1440 Section 4a, subsection 3, Act amending the Environmental Remedies Act and Other 
Environmental Law Provisions of 21 January 2013; Müller (n 171) 125.  
1441 That Germany would take such a minimalist approach did not surprise. See e.g., Bilun 
Müller, ‘Access to the Courts of the Member States for NGOs in Environmental Matters 
under European Union Law: Judgment of the Court of 12 May 2011 — Case C-115/09 
Trianel and Judgment of 8 March 2011 — Case C-240/09 Lesoochranarske Zoskupenie’ 
(2011) 23 Journal of Environmental Law 505, 513.  
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9.2.4.2 Limited Possibilities for Review of Procedural Irregularities and 
Requirement for a Causal Link between Procedural Irregularity and 
Content of the Administrative Action 

As argued by the European Commission in the infringement 
proceedings brought against Germany, requirements for an infringe-
ment of a subjective public law right risks excluding procedural 
irregularities from administrative judicial review. Procedural 
provisions only exceptionally confer subjective public law rights.1442 
Infringements thereof therefore seldom give rise to legal standing 
under the Code of Administrative Court Procedure, and they also do 
not provide a ground for the annulment of administrative actions 
under that Code.1443  

Already in Delena Wells the Court of Justice had clarified that an 
individual who is affected in her capacity as neighbour by a permit for 
an industrial installation granted without prior EIA, must be able to 
rely on the EIA Directive before the national court to bring claims 
against a permit decision.1444 German courts therefore consider that the 
procedural provisions of the EIA Directive protect third party 
neighbours (drittschützende Charakter).1445 Nevertheless, possible in-
fringements of such procedural rules have only been possible to 
invoke in connection to an action contesting the substantive legality of 
the administrative action.1446 In the latter cases, the claimant has been 
required to demonstrate that the procedural irregularity impacts the 
substantive merits of the case in order for the irregularity to be 
reviewed. As seen above in Section 9.2.2.3, the 2006 Environmental 
Remedies Act also set out that claims of alleged procedural illegality 
could be brought only in connection to actions challenging the 
substantive merits of a decision. In addition, that Act did not permit 
claims relating to alleged procedural irregularities in an environmental 
impact assessment.  

                               
1442 Examples of procedural norms establishing a subjective public law right include Section 
63 of the 2009 Nature Conservation Act or Section 36 of the Building Code, which establish a 
right to participation (Mitwirkungsrecht), the possible infringement of which can give rise to 
legal standing under Section 42, subsection 2, Code of Administrative Court Procedure. See 
Section 2.2.3. 
1443 Section 42, subsection 2, and Section 113, subsection 1, Code of Administrative Court 
Procedure. 
1444 C-201/02 Wells (2004), paras. 56–61. 
1445 Schlacke, Umweltrecht (n 90) 145. 
1446 Schlacke, Umweltrecht (n 90) 145. 
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In Altrip, the Court of Justice assessed the compatibility of the pro-
visions of the Environmental Remedies Act1447 with Article 11 of the 
EIA Directive.1448 The Court of Justice examined whether national law 
implementing Article 11 may restrict its applicability to cases 
challenged on the ground that an EIA has not been carried out. It held 
that Article 11 of the Directive does not, in substance, restrict the 
pleas that may be put forward in support of such an action,1449 and 
therefore provisions of national law implementing that provision may 
not limit their applicability to cases where no EIA has been carried 
out.1450  

In addition to the question concerning the exclusion of certain 
procedural irregularities from the scope of the administrative court 
review, the referring court in Altrip asked the Court of Justice about 
the compatibility with EU law of the requirement that procedural 
irregularity has an impact on the content of an administrative action in 
order for an action for annulment brought on grounds of procedural 
illegality to be successful.1451 According to the Court of Justice, it 
could be permissible for national law not to annul an administrative 
action if it is conceivable that the content of that action would not 
have been different without the procedural defect invoked. However, 
according to the Court, “shifting of the burden of proof onto the 
person bringing the action, for the application of the condition of 
causality, is capable of making the exercise of the rights … 
excessively difficult”.1452 Instead, the national court should itself 
assess—taking into account, inter alia, the seriousness of the 
procedural irregularity invoked—whether or not the contested 
decision would have been different without it. Thereby, the national 
court, in particular, should ascertain whether the procedural 
irregularity has deprived the public concerned of one of the guarantees 

                               
1447 Section 4, subsection 1, 2006 Environmental Remedies Act. 
1448 C-72/12 Altrip (2013), para. 32. At the time of the judgment Article 10a, now Article 11, 
of the EIA Directive. 
1449 In this regard the Court merely repeated what it had said in C-115/09 Trianel (2011). 
1450 C-72/12 Altrip (2013), para. 38. 
1451 C-72/12 Altrip (2013), para. 39. The same question was addressed by the communicant of 
Communication ACCC/C/2008/31 before the ACCC. See Findings and recommendations 
with regard to communication ACCC/C/2008/31 (Germany) (2014), para. 50. 
1452 C-72/12 Altrip (2013), para. 52. 
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introduced with a view to allowing that public to have access to 
information and to be empowered to participate in decision-making.1453 

The 2013 Environmental Remedies Act was amended as of 20 
November 2015 to implement the judgment of the Court of Justice in 
Altrip.1454 Section 4, subsection 1, sentences 1 and 2, of the Environ-
mental Remedies Act as amended (2015 Environmental Remedies 
Act) introduced a special regime allowing both recognised environ-
mental organisations and other legal or natural persons to bring claims 
against procedural irregularities.1455 These irregularities may have 
occurred in the process of adopting single-case decisions permitting 
projects requiring an EIA, other single-case decisions permitting 
projects coming within the scope of the IE Directive, or certain single-
case decisions concerning modifications of existing installations.1456 
Under the 2015 Environmental Remedies Act and still today, a 
distinction is made between sufficiently serious procedural 
irregularities, so-called absolute Verfahrensfehler, and less serious 
irregularities, so-called relative Verfahrensfehler.1457 Sufficiently 
serious irregularities are, for example, irregularities resulting from an 
EIA or pre-assessment not having been carried out despite a require-
ment to do so, or other irregularities which are not remedied (“nicht 
geheilt worden ist”) and which are comparable to the situation where 
an EIA has not been carried out despite a requirement to do so.1458 The 
requirement that the irregularity cannot be remedied means that in 
practice, it will first be considered whether it is possible to remedy the 
irregularity in a separate procedure which does not require the annul-
ment of the contested administrative action.1459  

                               
1453 C-72/12 Altrip (2013), para. 54. 
1454 Act amending the Environmental Remedies Act to implement the judgment of the 
European Court of Justice of 7 November 2013 in Case C-72/12 of 20 November 2015 
(Gesetz zur Änderung des Umwelt-Rechtsbehelfsgesetzes zur Umsetzung des Urteils des 
Europäischen Gerichtshofs vom 7 November 2013 in der Rechtssache C-72/12), Federal Law 
Gazette I, p. 2069. 
1455 Section 4, subsection 3, 2015 Environmental Remedies Act; Section 61, Code of 
Administrative Court Procedure. 
1456 Section 4, subsection 1, and Section 1, subsection 1, sentence 1, pp. 1–2b, 2015 
Environmental Remedies Act. 
1457 Section 4, subsection 1, pp. 2–3, 2017 Environmental Remedies Act; Schlacke, 
Umweltrecht (n 90) 146, 147. 
1458 Section 4, subsection 1, 2015 Environmental Remedies Act; Schlacke, Umweltrecht (n 
90) 146. 
1459 See Section 75, subsection 1a, Administrative Procedure Act. 
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Both recognised environmental organisations and natural persons 
can bring claims against sufficiently serious procedural irregularities, 
without showing that the contested administrative action has resulted 
in a possible infringement of a norm conferring a subjective public 
law right. The general requirement for legal standing ratione 
personae1460 does not apply.1461 Claims against such procedural 
irregularities can furthermore be brought in isolation, without 
reference to the substantive legality of the administrative action.1462 In 
other words, the scope of the administrative court review is not limited 
to assessing whether a norm conferring a subjective public law right 
has been infringed, insofar as sufficiently serious procedural 
irregularities are concerned.1463 If such claims regarding sufficiently 
serious procedural irregularities are considered well-founded, then the 
administrative action (typically the single-case decision permitting a 
particular project, Zulassungsentscheidung) is automatically annulled, 
independently of whether a subjective public law right has been 
infringed or not.1464  

With regard to less serious procedural irregularities, the general 
standing criterion in the Code of Administrative Court Procedure 
applies to natural persons. Claims against such procedural 
irregularities also cannot be brought separately: The claimant must 
argue that the procedural irregularity affects the substantive merits of 
the contested administrative action, and that as a result, a norm 
conferring subjective public law rights is possibly infringed. Admin-
istrative actions are not automatically annulled as a result of less 
serious procedural irregularities, unless that irregularity results in the 
infringement of the claimant’s subjective public law right.1465 Further-
more, in accordance with the general rule of the Administrative 
Procedure Act, the contested administrative action can be annulled 
only if the procedural irregularity is considered to have impacted the 

                               
1460 Section 42, subsection 2, Code of Administrative Court Procedure. See Section 2.2.3. 
1461 BVerwG, 22.10.2015 – 7 C 15.13. 
1462 I.e., for serious procedural irregularities, the general rule in Section 46, Administrative 
Procedure Act, does not apply. BVerwG, 22.10.2015 – 7 C 15.13; Schlacke, Umweltrecht (n 
90) 146–147; Eliantonio and Grashof (n 1431) 339.  
1463 Section 113, subsection 1, sentence 1, Code of Administrative Court Procedure hence 
does not apply. 
1464 Schlacke, Umweltrecht (n 90) 146–147. 
1465 Section 113, subsection 1, sentence 1, Code of Administrative Court Procedure; Schlacke, 
Umweltrecht (n 90) 147. 
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substantive merits of that action.1466 A special rule with regard to the 
burden of proof nevertheless applies to less serious irregularities 
falling within the scope of the Environmental Remedies Act. If the 
irregularity manifestly (“offensichtlich”) has not impacted the sub-
stantive merits of the administrative action, the court will not annul 
the action.1467 However, where such lack of causality is not manifest, 
and the court cannot come to a finding that there is such a lack of 
causality, the procedural irregularity will be assumed to have impacted 
the substantive content of the administrative action. Consequently, it 
will be annulled.1468 In other words, with respect to procedural 
irregularities coming within the scope of the Environmental Remedies 
Act, the burden of proof for causality under Section 46 of the Admin-
istrative Procedure Act is reversed to the benefit of the claimant.1469 

Recognised environmental organisations can also bring claims 
against less serious procedural irregularities, without showing a 
possible infringement of a norm conferring subjective public law 
rights.1470 

In conclusion, it may be said that the Altrip amendment in 2015 has 
expanded the possibilities of natural persons to bring claims against 
serious procedural irregularities beyond the Subjective Public Law 
Rights Access to Justice Regime. Pertaining to such serious 
irregularities, the infringement of a subjective public law right is not a 
necessary precondition for successfully bringing an action for annul-
ment. Claims against such irregularities can be brought separately, 
and, as a result of the reversed burden of proof, the claimant is no 
longer obliged to show that the procedural irregularities have im-
pacted the substantive merits of the contested decision.  

The judgment by the Court in Commission v. Germany was 
rendered less than a month before the entry into force of the Altrip 
amendments of 2015.1471 It was not taken into consideration by the 
German legislator at that point. To the extent that Commission v. 
                               
1466 Section 4, subsection 1a, sentence 1, 2015 Environmental Remedies Act; Section 46 
Administrative Procedure Act; See also, Section 2.2.3; Schlacke, Umweltrecht (n 90) 145–
146; Eliantonio and Grashof (n 1431) 339. 
1467 Section 4, subsection 1a, 2015 Environmental Remedies Act and Section 46 
Administrative Procedural Act. 
1468 Section 4, subsection 1a, 2015 Environmental Remedies Act. 
1469 Schlacke, Umweltrecht (n 90) 146. 
1470 The subjective public law rights standing criterion was removed already in the Trianel 
amendment of 2013. See Section 9.2.4.1. 
1471 C-137/14 Commission v. Germany (2015). 
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Germany addressed points which had already been assessed by the 
Court of Justice in Altrip, they were nevertheless addressed by Ger-
many through the amendments outlined above.1472 However, the 
question of preclusion was addressed when Germany for the third time 
amended the Environmental Remedies Act in 2017.  

9.2.4.3 Limited Scope of the Administrative Court Review Due to 
Preclusion 

In the action for infringement brought against Germany, the European 
Commission claimed that the rules on preclusion in the Environmental 
Remedies Act and the Administrative Procedure Act were contrary to 
Article 9, paragraph 2, as implemented.1473 The European Commission 
argued that by precluding claims which had not been brought in the 
administrative decision-making procedure, Germany restricted the 
objections that may be raised in legal proceedings in a manner con-
trary to Article 11 of the EIA Directive and Article 25 of the IE 
Directive. The Court of Justice found that these rules resulted in 
restrictions on the pleas in support of legal proceedings which limit 
the scope of judicial review in a manner not provided for in Article 11 
of the EIA Directive or Article 25 of the IE Directive. The Court 
concluded that the complaint by the European Commission was well 
founded.1474 Nonetheless, the Court added, national law may lay down 
specific procedural rules making claims submitted abusively or in bad 
faith, inadmissible.1475 

In accordance with the judgment of the Court of Justice in 
European Commission v. Germany, preclusion of objections not made 
in the administrative decision-making procedure is now an exception 
insofar as environmental law is concerned. For example, preclusion no 
longer applies to objections not made during the administrative deci-
sion-making phase with respect to industrial installations and other 

                               
1472 In particular the limited possibilities for review on grounds of procedural illegality under 
the 2006 Environmental Remedies Act, as well as the requirement for a causal link between 
the procedural irregularity and the content of the administrative action. See European 
Commission v. Federal Republic of Germany, paras. 47–50. Similar claims were made by the 
communicant before the ACCC in communication ACCC/C/2008/31 (Germany). The 
findings of the ACCC were delivered after C-72/12 Altrip (2013) and have been considered in 
Chapter 7. 
1473 Section 2, subsection 3, Environmental Remedies Act and Section 73, subsections 4 and 
6, Administrative Procedure Act.  
1474 C-137/14 Commission v. Germany (2015), paras. 78, 82. 
1475 C-137/14 Commission v. Germany (2015), para. 81. 
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projects coming within the scope of the Emissions Control Act.1476 In 
general administrative procedural law, this type of preclusion no 
longer applies in the context of norm control.1477 Insofar as infringe-
ments of norms of procedural character are concerned, Section 5 of 
the Environmental Remedies Act as amended allows the administra-
tive court to, by way of exception, dismiss objections which have not 
been made in the administrative phase and which are considered 
abusive or dishonest (“missbräuchlich oder unredlich”). According to 
Sabine Schlacke, this exception has been given a restrictive interpre-
tation.1478 

9.2.4.4 Limitation of Legal Standing and Scope of Review Due to 
Requirement for Provisions “Serving the Environment” 

In Communication ACCC/C/2008/31 (Germany), the communicant 
asserted that the Environmental Remedies Act limited the scope of 
judicial review in a manner not foreseen in Article 9, paragraph 2, of 
the Aarhus Convention by requiring that the contested action was 
contrary to legal provisions “serving the environment” (“dem 
Umweltschutz dienen”). The ACCC held that the particular limiting 
criterion indeed was not mentioned in Article 9, paragraph 2, and that 
as a result the Environmental Remedies Act narrowed the range of 
administrative actions that can be challenged by members of the 
public concerned in a manner inconsistent with the Convention. The 
ACCC concluded that the criterion was contrary to Article 9, para-
graph 2, of the Convention.1479 The requirement was removed from the 
Environmental Remedies Act when it was amended in 2017.1480 

9.2.4.5 Administrative Actions Not Covered by Sectoral Legislation 

The last issue addressed by the ACCC with regard to Communication 
ACCC/C/2008/31 was the allegation that the scope ratione materiae 
                               
1476 This does not prevent the application of time limits in the administrative decision-making 
phase, so-called formal preclusion (Formelle Präklusion). 
1477 On norm control, see Section 2.2.2. Schlacke, Umweltrecht (n 90) 136. 
1478 Section 5, 2017 Environmental Remedies Act; Schlacke, Umweltrecht (n 90) 137. 
1479 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), paras. 78–80. 
1480 Section 2, subsection a., para. aa., Act adjusting the Environmental Remedies Act and 
other Provisions to European and International Law Requirements of 29 May 2017 (Gesetz 
zur Anpassung des Umwelt-Rechtbehelfsgesetzes und anderer Vorschriften an europa- und 
völkerrechtliche Vorgaben), Federal Law Gazette I, p. 1298. 



 328

of the sectoral legislation adopted by Germany to meet the require-
ments under Article 9 of the Convention was too narrow. The ACCC 
noted that, beyond the sectoral legislation, the Subjective Public Law 
Rights Access to Justice Regime applied to claims brought against 
administrative actions, some of which came within the scope of 
Article 9, paragraph 3.1481 Consequently, Germany was considered not 
to have fully implemented the provisions of paragraph 3.1482  

The 2017 amendment of the Environmental Remedies Act 
expanded the scope ratione materiae of the Act. For example, it is 
now possible to bring claims against additional plans and programmes 
which did not come within the scope of the 2006 Environmental 
Remedies Act.1483  

Still, the 2017 Environmental Remedies Act applies to “projects” 
(Vorhaben) and therefore effectively excludes from its scope claims 
brought against administrative action which does not involve 
permitting or the adoption of plans or programmes requiring a 
Strategic Environmental Assessment (SEA), or actions relating to 
monitoring of permitted projects, plans, or programmes. As a result, it 
appears that there may be administrative actions coming within the 
scope ratione materiae of Article 9 paragraph 3, which are not 
covered by the sectoral legislation. For example, in 2018, the Admin-
istrative Court of Düsseldorf rejected as inadmissible an action 
brought by a recognised environmental organisation against a permit 
to allow the operation of motor vehicles, which allegedly risked 
violating European standards and emission limits for cars, on the 
ground that the permit did not concern a “project” within the meaning 
of the Environmental Remedies Act.1484  

Some plans which do not require an SEA are nevertheless 
challengeable by environmental NGOs. This is illustrated by a line of 
case law from German administrative courts concerning the possibility 

                               
1481 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), paras. 91–100. 
1482 Findings and recommendations with regard to communication ACCC/C/2008/31 (Germa-
ny) (2014), paras. 98–100. 
1483 Section 1, subsection 1, para. 4, 2017 Environmental Remedies Act, as compared to Sec-
tion 1, 2006 Environmental Remedies Act. 
1484 VG Düsseldorf, 24.01.2018 – 6 K 12341/17. See further, BVerwG 12.11.2014 – 4 C 
34.13, where the Federal Administrative Court rejected as inadmissible an action brought by a 
recognised environmental organisation against a decision relation to flight routes in 
connection to the Berlin Schönefeld airport, on the ground that the latter was not subject to a 
requirement for an EIA to be carried out (this judgment was however rendered before the 
most recent amendments of the Environmental Remedies Act). 
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of bringing claims against air quality plans (Luftreinhalteplänen), 
which subsequently has been implemented into legislation. 

9.2.4.6 Air Quality Plans: A Line of Cases Following Janecek 

The Air Quality Framework Directive1485 is implemented into German 
law by the 2002 Emissions Control Act with later amendments.1486 The 
possibility of bringing claims against air quality plans adopted under 
the Emissions Control Act has been contested. In Janecek, the Court 
of Justice held that persons “directly concerned” by exceeded 
emission limits may require the competent national authorities to draw 
up air quality action plans, and should be able to bring an action 
before competent national courts to that end.1487 Accordingly, the 
Emissions Control Act had to be interpreted as conferring subjective 
public law rights, giving “directly concerned” individuals a possibility 
of bringing claims against air quality plans. 

Following the judgment of the Court of Justice, environmental 
NGO’s brought actions similar to that of Mr. Janecek before the 
Administrative Court of Wiesbaden1488 and the Administrative Court of 
Munich.1489 In these cases, the environmental NGOs argued that 
emission limits were being exceeded and that the competent 
authorities therefore had an obligation to take measures according to 
the Emissions Control Act.1490 With reference to the interpretation by 
the Court of Justice of Article 9, paragraph 3, in VLK I the NGOs 
argued that their actions were admissible.1491 In these cases both courts 
found that the NGOs were entitled to raise claims concerning existing 
air quality plans under the Air Quality Framework Directive, and had 
legal standing. Considering that the environmental NGOs were 
recognised in accordance to Section 3 of the Environmental Remedies 

                               
1485 Council Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and 
management, subsequently replaced by Parliament and Council Directive 2008/50/EC of 21 
May 2008 on ambient air quality and cleaner air for Europe. 
1486 Emissions Control Act of 17 May 2013, Federal Law Gazette I, p. 1274. See further, 
Harald Doerig, ‘The German Courts and European Air Quality Plans’ (2014) 26 Journal of 
Environmental Law 139, 140. 
1487 C-237/07 Janecek (2008), para. 39. 
1488 VG Wiesbaden 10.10.2011 – 4 K 757/11.WI; VG Wiesbaden 16.8.2012 – 4 K 165/12 WI.  
1489 VG München 9.10.2012 – M 1 K 12.1046. 
1490 Section 48, subsections 1 and 2, Emissions Control Act. 
1491 VG Wiesbaden 10.10.2011 – 4 K 757/11.WI, para. 28; VG Wiesbaden 16.8.2012 – 4 K 
165/12 WI, para. 11; VG München 9.10.2012 – M 1 K 12.1046, para. 15. 
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Act as actively working to improve air quality, and claimed on viola-
tions of EU emission control legislation, the administrative courts 
found that their actions were admissible.1492  

Since NGO standing with regard to actions on air quality plans had 
not been mentioned in the 2006 Environmental Remedies Act, and 
that the Nature Conservation Act was strictly limited to nature and 
landscape conservation, these cases represented a development of the 
law on legal standing for environmental organisations. On appeal, the 
Federal Supreme Administrative Court confirmed the judgments of 
Wiesbaden Administrative Court and Leipzig Administrative Court of 
Appeal and acknowledged that recognised environmental organisa-
tions have legal standing to bring claims against such plans in their 
capacity as “guardian for the environment” (“Sachwalter der 
Umwelt”).1493 The State Hessen was obligated to amend its air quality 
plan to meet the requirements under the Air Quality Directive. The 
Environmental Remedies Act was amended to implement the case law 
in 2017.1494 

Environmental NGOs have initiated additional actions requiring 
state authorities to take measures to meet the emission limits for 
nitrogen dioxide in Berlin, Stuttgart, Frankfurt, Düsseldorf, Essen, 
Gelsenkirchen, Aachen, Köln and Bonn.1495  

9.2.5 Discussion: Many Small Steps 

From the above, the conclusion can be drawn that the sectoral envi-
ronmental procedural law governing legal standing and scope of 
review has stepwise become more accessible and practically useful. 
As shown above, the Subjective Public Law Rights Access to Justice 
Regime, has repeatedly been considered incompatible with Article 9 
of the Convention and EU law. In response, Germany has amended 
the Environmental Remedies Act and removed the requirement that 
the contested action must infringe subjective public law rights of indi-
viduals in order for an environmental NGO to have legal standing. 
The scope of the administrative court review in cases brought by 
environmental NGOs has accordingly expanded. Additionally, the 
                               
1492 See e.g., the reasoning by the VG Wiesbaden in 10.10.2011 – 4 K 757/11.WI, para. 62. 
1493 BVerwG 147, 312. 
1494 Section 1, subsection 1, p. 4a, 2017 Environmental Remedies Act. 
1495 See the report Deutsche Umwelthilfe, ‘Hintergrundpapier: Klagen für saubere Luft’ 
accessed 12 June 2019 <www.duh.de/projekte/right-to-clean-air/>. 
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removal of preclusion and the requirement that the claimant relies on a 
rule “serving the environment” allows a broader range of complaints 
to be made before the administrative court. Likewise, procedural 
irregularities can increasingly be contested before court both by 
environmental NGOs and natural persons (and increasingly such 
claims can be brought separately).1496 As a result, there is more variety 
in the character of the subject matters capable of being brought before 
the administrative court for review. The scope of the review is no 
longer limited to the possible rights infringement, non-precluded 
claims, or irregularities of substantive rather than procedural 
character. 

Within the scope of the sectoral legislation, the concept of subjec-
tive public law rights is no longer central to determining whether an 
environmental organisation has legal standing to bring claims against 
administrative action relating to the environment. The scope of 
administrative judicial review in these cases is also not defined on the 
basis of an alleged violation of a subjective public law right. At the 
same time, it should be emphasised that, while legal standing for 
environmental organisations has been expanded, it nevertheless does 
not seem as if all administrative actions coming within the scope of 
Article 9, paragraph 3, of the Convention are challengeable by NGOs 
under German law. While in general, the role of environmental NGOs 
as “Anwalt für die Umwelt”—legal representative of the environ-
ment—appears to increasingly gain acceptance, there is remaining 
resistance towards excessively expanding legal standing for 
environmental organisations.  

For natural persons, the Subjective Public Law Rights Access to 
Justice Regime has however, not at all lost its hold. While the above 
special environmental procedural law is applicable to certain claims 
brought by natural persons, the standing regime of the Code of 
Administrative Court Procedure remains applicable to any claim 
relating to the substantive legality of administrative action that is 
brought by a natural person. Different standards thus apply to 
recognised environmental organisations and natural persons 
respectively. It may be noted, though, that while the Subjective Public 
Law Rights Access to Justice Regime remains, this does not per se 
mean that access to administrative judicial review cannot be 
broadened as a result of requirements stemming from Article 9. 
Earlier chapters of this dissertation have shown that the interpretation 

                               
1496 See Section 9.2.4.2. 
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of what constitutes a “subjective public law right” has evolved over 
time, and that the possibilities of bringing claims against administra-
tive actions have expanded accordingly.1497 The eventual impacts of a 
development towards a stronger subjective rationale for access to 
national courts in EU environmental law, could perhaps play a role to 
future developments also of German law in this regard.1498 At the same 
time, the core dilemma of the application of the Subjective Public Law 
Rights Access to Justice Regime in an environmental context arguably 
remains. Theoretically, it appears challenging to blend the idea of ad-
ministrative judicial review as a means of protecting strictly individual 
interests with that of judicial review as an instrument for protecting 
supra-individual environmental interests.  

The development of the law on legal standing and scope of 
administrative judicial review within the field of environmental law 
took a long time coming. It will be discussed in comparison to French 
law in the final section of this chapter. 

9.3 France: Reliance on Tradition? 

Unlike Germany, France did not adopt any new legislation and made 
no amendments to existing law to implement Article 9 of the Aarhus 
Convention.1499 At the time of the ratification by France of the 
Convention, the French government considered that existing legisla-
tion lived up to the requirements of Article 9. 

In general, the actions and corresponding review procedures rele-
vant to bringing claims against administrative actions relating to 
environmental matters, including the law on legal standing and scope 
of the administrative judicial review in these cases, are those 
described in Chapter 2.1500 It is primarily through the generally 
applicable annulment action that natural persons and environmental 

                               
1497 Sections 5.2. and 6.4. 
1498 See Sections 8.3.4 and 8.6.3.  
1499 Giulia Parola, ‘The Aarhus Convention – The Legal Cultural Picture: Country Report for 
France’ in Roberto Caranta, Anna Gerbrandy and Bilun Müller (eds), The Making of a New 
European Legal Culture: The Aarhus Convention at the Crossroad of Comparative Law and 
EU Law (Europa Law Publishing 2018) 91. 
1500 Julien Bétaille, ‘Propos introductifs—Le paradoxe du droit d’accès à la justice en droit 
d’environnement’ in Julien Bétaille (ed), Le droit d’accès à la justice en matière 
d’environnement (Presses de l’université Toulouse 1 Capitole 2016) 18. See Sections 2.3.2 
and 2.3.3. 
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NGOs can bring claims against administrative actions relating to the 
environment. Nevertheless, special full review procedures apply with 
respect to actions concerning industrial installations (contentieux 
spécial des installations classées) and to actions concerning installa-
tions and other works subject to provisions of French water law 
(contentieux des installations, ouvrages, travaux et aménagements 
soumis à la loi sur l’eau, commonly referred to as IOTA), to which the 
special full review procedure for industrial installations does not 
apply.1501 While the special procedures applicable to installations have 
a broad scope1502 they remain the exception to the otherwise generally 
available annulment procedure. 

9.3.1 The Annulment Action 

The annulment action allows individuals and organisations to bring 
claims against the legality of administrative action relating to the 
environment before administrative courts. The conditions for 
admissibility and the scope of administrative judicial review within 
the annulment procedure have been identified in Sections 2.3.2–3. 

9.3.1.1 An Action by Tradition Open to Complaints by Organisations, 
Also in the Environmental Law Context 

As set out in Chapter 2, natural persons and organisations can bring an 
annulment action if they have a personal, direct and certain interest 
(intérêt à agir) in the contested administrative action.1503 Organisations 
are entitled to bring claims against actions considered to affect any 

                               
1501 It should be recalled that a full review procedure (contentieux de pleine juridiction) is 
available only where this is provided for in law. See Section 2.3.4. The special full review 
procedure for industrial installations applies to actions relating to industrial installations listed 
in Article L 514-6, Environmental Code. The water installations coming within the IOTA full 
review procedure are listed in Article L 214-1–L 214-6 and Article R 214-1 of the 
Environmental Code. Notably, an action for liability in damages, which is also a full review 
procedure, is also used in the environmental law context. However, it comes outside the scope 
of the present dissertation. 
1502 The special full review procedure for industrial installations applies, e.g., to permit 
decisions, complementary decisions establishing conditions for a permit, decisions on 
sanctions, in the context of a variety of industrial activities with more limited or important 
effects on various elements of the environment. See David Deharbe, Les installations classées 
pour la protection de l’environnement (Litec 2007) 433–436.  
1503 With respect to environmental organisations, this is provided for in Article L 142-1, para. 
1, Environmental Code. On criteria for admissibility, see Section 2.3.3. See also, Section 
5.3.3. 
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interest as long as it is defined in its statutes.1504 Collective actions 
brought by organisations (contentieux associatif) have long been 
frequent. As far back as 1906, the Conseil d’État found that a 
“corporative action” (“action corporative”) brought by a union of 
coiffeurs was admissible.1505 On top of the tradition of generally 
allowing organisations to bring annulment actions, the Environmental 
Code provides that recognised environmental organisations are subject 
to a special regime, intended to relax requirements ratione loci for 
legal standing and to facilitate the assessment of whether an organisa-
tion has the required interest in taking legal action.1506 According to the 
special rule, recognised environmental organisations are presumed to 
have legal standing to bring claims against actions which directly 
affect their interests as defined in their statutes (objet social) in the 
geographical area to which the recognition applies.1507 Recognition is 
thus not a requirement for legal standing of environmental 
organisations, but it takes away the burden of having to prove that 
there is a sufficiently personal, direct and certain interest in the 
particular case. According to Michel Prieur, the introduction of the 
recognition appears to have made actions brought by recognised 
organisations more likely to be admitted for review.1508 Today environ-
mental organisations are well-represented claimants in the context of 
annulment actions.1509 

The conditions for recognition of environmental organisations are 
set out in the Environmental Code.1510 On the day of the demand for 
recognition, the organisation has to have a statutory objective relating 
to: Nature protection, the management of the wild, the improvement 

                               
1504 See Section 2.3.3; Chapus (n 220) 472. 
1505 C.E. 28 December 1906, Syndicat des patrons-coiffeurs de Limoges. 
1506 Article L 141-1 Environmental Code. The presumption was first introduced in 1995. Loi 
n° 95-101 du 2 février 1995; Prieur (n 191) 166. Prior to the introduction of the presumption 
of legal standing for recognised environmental organisations, participation by such 
organisations in administrative decision-making had been commonplace. Since 1976, special 
participatory rights were granted to environmental organisations fulfilling certain criteria and 
obtaining therefore recognition (agrément). Until 1995, three categories of recognition 
existed, and applied to environmental organisations depending on the focus of their 
objectives. However, prior to 1995, the recognition did not affect administrative procedural 
law on standing. See, Loi n° 76-629 du 10 juillet 1976 relative à la protection de la nature; Loi 
n° 76-1285 du 31 décembre 1976 portant réforme de l’urbanisme; Prieur (n 191) 166. 
1507 Cans and Makowiak (n 274) 205, Art. L. 142-1; Huglo and Paul (n 260) 27. 
1508 Prieur (n 191) 166.  
1509 Huglo and Paul (n 260) 26. 
1510 Articles L 141-1, R 141-2, Environmental Code.  
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of the living environment, water, air or soil protection or protection of 
sites or urban areas, landscape management, or pollution control, and 
from a general point of view, work for environmental protection.1511 
The organisation has to work actively and effectively to promote these 
objectives in public, in a manner showing that the promotion of 
environmental protection is its foremost aim. The organisation 
furthermore must have a sufficient number of members considering 
the geographic scope of its activities.1512 It has to be non-profit and its 
management selfless (“gestion désintéressée”). It should be 
representative: Its members should be able to obtain information about 
and participate in the work of the organisation. Financial guarantees 
have to be provided.1513 In 2011, a regulatory provision was adopted 
according to which, recognition was granted with respect to a 
geographic area corresponding to one municipality or geographical 
areas spanning one department or one region.1514 In 2012 this rule was 
adjusted to allow recognition with respect to geographical areas which 
do not correspond to national, regional or departmental territories.1515 
As a result, recognition should not be denied where an organisation is 
active within “a significant part” (“une partie significative”) of a 
departmental or regional territory. However, a local organisation 
which is not active at least within a significant part of a department 
can be denied recognition. In short, the result of the amendments in 
2011 and 2012 of the geographic criterion for recognition is that 
recognition is restricted for organisations whose activities do not 
cover at least a significant part of a department.1516 Considering that 
previously, organisations have had difficulties of fulfilling the 
                               
1511 Additional objectives listed in Article L 141-1 of the Environmental Code are also 
accepted. 
1512 This requirement has however, not interpreted in a manner excluding the possibility that 
organisations with a limited number of members obtain recognition. Cans and Makowiak (n 
274) 1533, Art. R. 141-1. 
1513 Article R 141-2, Environmental Code. 
1514 Article R 141-3, para. 1, Environmental Code; Décret n° 2011-832 du 12 juillet 2011 
relatif à la réforme de l’agrément au titre de la protection de l’environnement; Cans and 
Makowiak (n 274) 1530, Art. R. 141-1. 
1515 Article L 141-1, para 4, Environmental Code; Article 15, Loi n° 2012-1460 du 27 
décembre 2012 relative à la mise en œuvre du principle de participation du public defini à 
l’article 7 de la Charte de l’environnement; Cans and Makowiak (n 274) 194–195, Art. L. 
141-1. 
1516 This was pointed out by Jessica Makowiak, ‘French Report: Study (for the European 
Commission) on the Implementation of Articles 9.3 and 9.4 of the Aarhus Convention in 
Seventeen of the Member States of the European Union’ 12 
<http://ec.europa.eu/environment/aarhus/access_studies.htm>. 
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requirement ratione loci for legal standing, the restriction of the bene-
ficial regime applicable in environmental matters may have important 
consequences for the possibility of local organisations to bring claims 
against administrative action relating to the environment. Were they to 
be realised, such consequences are problematic from the point of view 
of the finding of the Court of Justice in DLV that local organisations 
have a particular role to play in dealing with projects of limited size. 
As the Court found, local organisations may not be deprived of any 
judicial remedy.1517  

In addition, the territory for which recognition is granted, cannot be 
determined as freely as before. While such a territory does not have to 
correspond to the national, regional or departmental territory, it 
appears that the geographical area for which recognition is granted 
must not cross national, regional or departmental borders.1518  

Organisations must obtain recognition prior to the adoption of the 
contested action in order to be assessed under the rules of the 
privileged standing regime. Applications for recognition and renewal 
should be filed with the prefect in accordance with applicable proce-
dural rules.1519 It should be noted that the assessment of whether the 
environmental organisation has an interest in taking legal action is 
made on the basis of the statutory objectives as defined on the day the 
recognition was granted. Subsequent statutory amendments are not 
considered.1520 

Since 2011, the recognition of environmental organisations is 
limited in time. Every five years organisations are obligated to renew 
their recognition.1521 This is to avoid the possibility of environmental 
organisations which are no longer active continuing to enjoy the bene-
fits of recognition.1522  

As noted by Chris Backes, rules on standing for environmental 
organisations to bring annulment actions are stricter in the context of 
planning law than under the general rules.1523 Indeed, both legal 

                               
1517 C-263/08 DLV (2009), para. 50. 
1518 Cans and Makowiak (n 274) 194–195, 1530. 
1519 See Articles R 141-4, R 141-8; R 141-17-1, R 141-17-2, Environmental Code. 
1520 Cans and Makowiak provide examples of how the adjusted requirement has been 
interpreted. Cans and Makowiak (n 274) 205. 
1521 Article R 141-3, Environmental Code; Décret no 2011-832 du 12 juillet 2011 relatif à la 
réforme de l’agrément au titre de la protection de l’environnement. 
1522 Cans and Makowiak (n 274) 191, Article L 141-1. 
1523 Backes (n 335) 229. 



 337

standing and other admissibility criteria, as well as rules governing the 
powers of the reviewing courts under the Planning Code (Code de 
l’urbanisme) have been amended as part of a larger reform labelled 
“Build more, better and cheaper” starting in 2013, and intended to 
hasten decision-making procedures and to strengthen legal security.1524 
Since 2018, a special rule provides that in order to bring claims 
against a planning decision (“décision relative à l'occupation ou 
l'utilisation des sols”) organisations have to be registered with the 
prefect one year prior to the publication of the permit application 
(“avant l'affichage en mairie de la demande du pétitionnaire”) in order 
for the action to be admissible.1525 A special rule concerning permits 
for commercial malls additionally requires that prior to bringing 
claims against any construction permits, claimants have to seize the 
National Commission for Commercial Planning.1526 However, the 
criticism has been put forth that environmental organisations or 
natural persons are typically not admitted before that Commission.1527 
This appears to make it difficult for environmental organisations to 
bring claims against such decisions concerning the construction of 
commercial malls. In the same vein, and as will be discussed below, 
the possibility of bringing annulment actions in planning law have 
also been limited for natural persons.   

9.3.1.2 Natural Persons: More Limited Access to Administrative 
Judicial Review in the Environmental Law Context? 

French administrative courts are often considered generous when it 
comes to assessing whether natural persons and organisations should 
be granted legal standing. As noted in Chapter 5, in the Casanova case 
all local tax payers were deemed to have a sufficient interest to 

                               
1524 See Bétaille, ‘Les Limites Européennes à La Subjectivisation Du Contentieux de 
l’urbanisme’ (n 994) 728; Grégory Kalflèche and Camille Morot-Monomy, ‘La limitation 
organisée de l’accès à la justice en droit de l’urbanisme’ in Julien Bétaille (ed), Le droit 
d’accès à la justice en matière d’environnement (Presses de l’université Toulouse 1 Capitole 
2016) 279. 
1525 Article L 600-1-1, Planning Code; as amended on 23 November 2018 (Loi n° 2018-1021 
du 23 novembre 2018 portant évolution du logement, de l'aménagement et du numérique). 
Kalflèche and Morot-Monomy (n 1524) 284–285.  
1526 Article L 425-4, para. 2, Planning Code. 
1527 Bétaille, ‘Les Limites Européennes à La Subjectivisation Du Contentieux de l’urbanisme’ 
(n 994) 733. 
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challenge decisions affecting the local budget.1528 A moral or religious 
interest can be considered sufficient for the claimant to have an 
interest in taking legal action.1529 For example, a priest was deemed to 
have a sufficient interest to bring claims against a decision to close 
down a church.1530 In René Chapus’ words, the assessment of legal 
standing in the context of the annulment procedure is “not far from 
being an actio popularis”.1531 Despite this, as concerns the assessment 
of interests of natural persons, administrative courts have also been 
criticised for adopting a too restrictive approach in the environmental 
law context.1532 The sensitive issue is when a particular interest is 
sufficient.1533  

The question of legal standing for natural persons has been brought 
to the attention of the ACCC. The background to the communication, 
submitted in November 2015, is a decision by the Conseil d’État 
whereby the claimant’s action for annulment was rejected as 
inadmissible due to lacking legal standing. The claimant was a 
founding member of several environmental organisations and a writer 
of numerous articles on the environment, who had participated in the 
public consultation preceding the adoption of the contested 
decision.1534 The annulment action was brought against a decision 
adopted by the French Minister for the environment, sustainable 
development and energy (arrêté), establishing a list of species of 
animals classified as pest species as well as authorising their 
destruction during specified time periods, in accordance with defined 
methods. The ACCC was asked to assess whether the interpretation of 

                               
1528 See Section 5.3.3. The finding of the 1901 Casanova case has been confirmed in C.E. 16 
March 2001, Commune de Rennes-les-Bains. 
1529 See Section 2.3.3. 
1530 C.E. 8 February 1908, Abbé Déliard. 
1531 “… le recours pour excès de pouvoir n’est pas très éloigné de ce qu’il serait s’il était une 
action populaire.” Chapus (n 220) 231. 
1532 See Meryem Deffairi, ‘Commentaires 12: La reconnaissance de la spécificité de l’intérêt à 
agir dans le contentieux administratif environnemental : l’occasion (encore) manquée ?’ 
[2016] Energie, Environnement, Infrastructures 41, 41–43. See also, Chevalier and Eliantonio 
(n 995) 1–9. 
1533 As noted in Chapter 5, the case law of the Conseil d’État is considered to balance on the 
one hand, the interest in wide court access so as to enable legality control, and on the other, 
that of overburdening courts and administrative decision-making with time-consuming 
litigation when it is not motivated from the point of view of the claimants interest. For 
instance, while local taxpayers have been deemed to have an interest, claims brought by 
national taxpayers have been deemed inadmissible. See Sections 5.4 and 6.3.2. 
1534 C.E. 23 October 2015, Janin; Communication ACCC/C/2015/135 (France), pp. 1–2. 



 339

the interest criterion with respect to natural persons in the context of 
the action of annulment was in compliance with Article 9, paragraph 
2, of the Convention.1535 The Committee has not yet issued its findings 
with respect to the communication. Before the ACCC, the 
communicant claims that the decision by the Conseil d’État was 
contrary to Article 9, paragraph 2, and alleges that he had shown that 
he had a personal interest in the subject matter of the contested ad-
ministrative action.1536 In the argument of the communicant, the case 
law of the Conseil d’État makes it impossible for any natural person to 
bring an action for annulment against decisions such as that 
authorising the destruction of certain species.1537  

In its response to the communication to the ACCC, France 
submitted that while the communicant had an interest in the 
challenged administrative action, the administrative court—in line 
with established case law—had not found this interest to be suffi-
ciently personal, direct and certain.1538 As party concerned, France 
furthermore put forth examples from the case law on legal standing 
for environmental organisations and natural persons, arguing that it is 
in compliance with the requirements of Article 9.1539  

While the ACCC has not yet issued its findings with respect to the 
communication, a few comments can be made. First of all, it is 
questionable whether the action held to be inadmissible comes within 
the scope of Article 9, paragraph 2 of the Aarhus Convention.1540 

                               
1535 Communication ACCC/C/2015/135 (France). 
1536 ACCC/C/2015/135 (France), Comments from the communicant, 19.09.2016, para. 1. 
1537 ACCC/C/2015/135 (France), Comments from the communicant, 19.09.2016, para. 2. 
1538 France also stated that Article 9, para. 2, of the Convention was not applicable to the 
action brought before the Conseil d’État in the instance. 
1539 ACCC/C/2015/135 (France), Final written submissions prior to commencement of 
deliberations, from the party concerned, 25 June 2018, available at www.unece.org/ 
environmental-policy/conventions/public-participation/aarhusconvention/tfwg/envppcc/ 
envppcccom/acccc2015135-france.html, accessed 17 June 2019. 
1540 Article 9, para. 2, is directly linked to Article 6, which grants the public concerned the 
right to participate in permit procedures for specific activities. See Section 3.3. The ACCC 
previously concluded that the party concerned was not in non-compliance with Article 9 in a 
case concerning an administrative action which did not amount to a permit for an activity 
coming within the scope of Article 6, and to which consequently Article 9, para. 2, did not 
apply, and where the communicant had not sufficiently substantiated its allegation under 
Article 9, para. 3. See Findings with regard to communication ACCC/C/2008/26 (Austria) 
(2011). As far as Communication ACCC/C/2015/135 (France) is concerned, the contested 
action does not appear to be a permit decision coming within the scope of Article 6 of the 
Convention. Nevertheless, the communicant has not alleged non-compliance with Article 9, 
para. 3. For this reason, it appears unlikely that the Committee will examine the substance of 
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Perhaps the communicant rather should have chosen to address the 
matter within Article 9, paragraph 3. Even so, the argument by the 
communicant that the assessment of legal standing ratione personae 
in the annulment procedure is incompatible with the Convention is 
worth reflecting on. 

According to the case law of the Conseil d’État, actions brought by 
natural persons against regulatory decisions have been admitted for 
review only where the claimant had an individual interest in the con-
tested action. In practice, this means that geographical proximity has 
been a determining factor in the assessment of interest.1541 The deci-
sion by the Conseil d’État, and more broadly the assessment of legal 
standing of natural persons in the environmental law context, has been 
criticised by Maryem Deffairi for not sufficiently considering the 
specific characteristics of that particular context.1542 Deffairi notes that 
the moral interest of the claimant is well documented, but appears not 
to matter in the assessment of whether an interest in taking legal 
action is at hands. Rather it is the so-called “material interest”, that is, 
the extent to which a claimant is physically and personally affected by 
an administrative action, which seems decisive in the assessment of 
whether the claimant has a sufficient interest to be granted legal 
standing. This in turn, she argues, is in line with a constant concern by 
the Conseil d’État not to excessively expand legal standing to admin-
istrative courts.1543 On the basis of the above, it appears that while 
moral interests are not per se insufficient to have legal standing, it has 
thus far not been considered that a moral interest in environmental 
protection has been sufficient in order for a natural person to have 
legal standing in the context of the annulment action. 

In addition to the above, the rules on legal standing for natural 
persons to bring annulment actions in the planning law context are 
more restrictive than the general rules. As a result of a provision in the 
Planning Code, claimants who are natural persons must show that the 

                                                                                                                             
the case (unless the communicant adjusts the allegation and asserts non-compliance by France 
with Article 9, para. 3, of the Convention). 
1541 C.E. 14 January 1994, Collectivité territorial de Corse et Casalonga; C.E. 15 April 2005, 
Association des citoyens et contribuables de la communauté de communes Saane-et-Vienne; 
C.E. 3 June 2009, Canavy; C.E. 16 April 2010, Borcard et association Radobeau 
environnement. 
1542 In particular, Article 9 of the Aarhus Convention and the French Environmental Charter. 
See Deffairi (n 1532) 42–43. A similar critique has been put forth by Chevalier and Eliantonio 
(n 995). 
1543 Deffairi (n 1532) 42, 43. See Section 5.3.3.2. 
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contested administrative action directly affects the conditions of 
occupation, use and enjoyment of their property.1544  

9.3.1.3 Scope of Review in the Annulment Action 

No particular restrictions apply with respect to the character of claims 
that can be brought within the annulment action. French law structures 
the review of legality into a number of grounds which have been 
described in Chapter 2.1545 It has been noted that the review includes 
both aspects of formal/procedural and substantive legality. Regarding 
substantive legality, the legality of the challenged action is assessed in 
light of all higher ranked norms, including legislation, constitutional 
law and EU law and also administrative actions, in some instances.1546 
The review may also include an assessment of whether the aims of the 
administration in adopting the challenged action were accurate, for 
example, if it has acted in the public interest. The general rules 
applicable to the annulment action provide that not all irregularities 
committed by the administrative decision-maker are considered to 
render the administrative action illegal. In particular, administrative 
action is annulled due to formal and procedural irregularities only 
where the latter are substantial.1547 The powers of the judge are limited 
in the sense that she may not substitute the contested action with a 
new action. The judge may quash or uphold the action of the admin-
istration, as well as issue injunctions.1548 

The abovementioned reform of planning law has however ex-
panded the powers of the reviewing court to consider the subjective 
interest of a holder of a contested construction permit. In addition to 
deciding to quash a permit decision only in part, the judge may allow 
the permit holder to correct a particular irregularity (régularisation) 
before determining whether to quash or uphold the contested action.1549 

                               
1544 Article L 600-1-2, Planning Code; C.E. 10 February 2016, Mmes C et D; Backes (n 335) 
41–42; Kalflèche and Morot-Monomy (n 1524) 283. 
1545 See Section 2.3.4. 
1546 Braud (n 209) 521. 
1547 See Section 2.3.4.  
1548 See Section 2.3.4. 
1549 Articles L 600-5; L 600-5-1, Planning Code ; Bétaille, ‘Les Limites Européennes à La 
Subjectivisation Du Contentieux de l’urbanisme’ (n 994) 729. 
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9.3.2 Sectoral Procedural Law 

As mentioned above, sectoral procedural law applies to certain 
environmental law areas such as, in particular, industrial installations 
law and installations governed by water law. Under sectoral law, like 
under general administrative procedural law, the claimant must have a 
personal, direct, and certain interest in taking legal action. Neverthe-
less, special provisions can affect the extent to which environmental 
NGOs and natural persons have legal standing to bring claims before 
administrative courts. 

9.3.2.1 Legal Standing within the Special Full Review Procedure for 
Industrial Installations 

Within the special full review procedure applicable to industrial 
installations,1550 natural and legal persons who are not addressees are 
entitled to bring claims for reasons relating to inconveniences or 
dangers resulting from the installations with respect to certain 
specified interests.1551 There is, in essence, a limitation regarding the 
nature of the claims that can be put forth in the special action for full 
review, even though the list of specified interests that have to be 
negatively affected is vast.1552  

Like in the annulment procedure, the claimant must have a 
personal, direct and certain interest in order to have legal standing in 
the context of the special full review procedure. This is assessed 
considering the extent to which the installation gives rise to dangers 
and inconvenience for the claimant.1553 Neighbours represent the most 
important group of natural persons generally considered to have an 

                               
1550 Article L 514-6, Environmental Code. 
1551 Articles L 514-6, para. 2, R 514-3, Environmental Code.  
1552 Fabrice Melleray, ‘À propos de l’intérêt donnant qualité à agir en contentieux 
administratif. Le « moment 1900 » et ses suites”’ in Catherine Teitgen-Colly (ed), L’accès au 
juge: l’intérêt à agir (Librairies Générale de droit et de jurisprudence 2016) 27; Deharbe (n 
1502) 440. The interests which have to be affected by the installation are specified in Articles 
L 211-1 and L 511-1 Environmental Code and include interests of neighbours, health, 
security, public sanitation, agriculture, nature, landscape and environmental protection, 
biodiversity etc. 
1553 C.E. 13 July 2012, Société Moulins Soufflot; C.E. 24 March 2014, République et canton 
de Genève et Ville de Genève, T; David Gillig, ‘Contentieux spécial des installations classées 
(1er semestre 2014)’ (2014) 53 Bulletin du droit de l’environnement industriel 38, 39. 
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interest qualifying them to bring claims.1554 With respect to neigh-
bours, who typically are persons with a property interest in the area 
immediately surrounding an industrial installation, interest is primarily 
assessed on the basis of the person’s geographical proximity to the 
installation.1555 The court will first consider the nature and the vicinity 
of the installation, and second the characteristics of the site and the 
overall effects the installation is likely to have on the property of the 
claimant.1556 An installation situated at great distance from homes or 
residents of natural persons may give rise to a sufficient interest 
depending on its nature and importance.1557 However, the mere circum-
stance of living in a municipality of an industrial installation site has 
been considered not to give rise to an interest in taking legal action.1558  

Importantly, not all property owners are entitled to bring claims 
either. To have standing to bring claims against an initial permit 
decision authorising an industrial installation, or a decision on a sub-
stantial modification of an existing installation, such owners of 
property must have acquired their rights prior to the public announce-
ment (l’affichage ou la publication de l’acte) of the planned industrial 
site.1559 Nevertheless, complementary decisions concerning, for 
instance, modifications of the conditions to permit, may be challenged 
by a person who did not live in the area at the time the installation was 
first brought into operation.1560 This rule according to which persons 
establishing themselves in an area after the industrial installation are 
not entitled to raise claims against it, was first introduced in the 1810 
Imperial Decree, and then kept in the laws of 1917 and 1976 (which is 
now incorporated in the Environmental Code).1561 The theory of the 

                               
1554 For Deharbe, interest is interpreted as “the exclusive interests of neighbours” (“intérêt 
exclusif du voisinage”) which can be reduced to an interest as landowner in the context of the 
special full review procedure. Deharbe (n 1502) 440. 
1555 Boivin (n 293) 420.  
1556 C.E. 22 March 1996, GAEC du Vieux-Bougy. 
1557 Serge Rock Moukoko, ‘Le plein contentieux spécial des installations classées’ (Université 
Paul Verlaine — Metz 2009) 144–145; Deharbe (n 1502) 440. 
1558 Cans and Makowiak (n 274) 958; Deharbe (n 1502) 440–441. It can be noted that the size 
of a commune varies considerably. The largest commune has more than two million 
inhabitants, whereas the majority of the communes have less than 2000 inhabitants. 
1559 Article L 514-6 III, Environmental Code. 
1560 C.E. 22 October 2004, Sté française de meunerie; Cans and Makowiak (n 274) 957. 
1561 Décret impérial du 15 octobre 1810 relatif aux manufactures et ateliers qui répandent une 
odeur insalubre ou incommode; Article 14, Loi du 19 décembre 1917 modifiée relative aux 
établissements dangereux, insalubres ou incommodes; Article 14, para. 2, Loi n° 76-663 du 
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Bonus paterfamilias relied upon in the context of civil law at the time 
of the introduction of the rule provided a reference. According to this 
theory it would result from a general obligation to be prudent and not 
to expose oneself to risk, that a person who voluntarily lives in a 
polluted area is considered to have accepted the risks this might entail. 
Therefore, the person should neither be entitled to bring claims against 
the installation nor be entitled to compensation for damages 
eventually caused by the industrial activity (la théorie du risqué 
accepté).1562 

Claims may be brought within four months starting from the public 
announcement.1563 Periods for filing an action against decisions 
authorising industrial installations have been shortened, most recently 
in 2016 and 2017, to strengthen legal security and to “modernise” 
environmental law.1564 Since the early 2000s time limits have been 
shortened from four years to four months.1565 As noticed by critics of 
these reforms, earlier possibilities of bringing claims against industrial 
installations which were already brought into operation have been 
removed. While earlier, the longer periods for bringing claims allowed 
actions to be brought against on-going industrial activities, even 
though the latter had been authorised by the prefect, a proactive 
approach is now required from claimants.1566 

For environmental organisations, legal standing is assessed on the 
basis of the same criteria as in the context of the annulment action.1567 
The direct connection between the geographic area affected by the 
administrative action and the interest as defined in an organisation’s 
statutes is a crucial part of the assessment.1568 

                                                                                                                             
19 juillet 1976 relative aux installations classées pour la protection de l'environnement, 
Article L. 514-6 III of the Environmental Code. 
1562 Moukoko (n 1557) 157–159. 
1563 Articles L 514-6, para. 2, R 514-3, Environmental Code. 
1564 Ordonnance n° 2017-80, 26 janvier 2017 relative à l’autorisation environnementale.  
1565 Cans and Makowiak (n 274) 947–948. 
1566 See e.g., Renaud de Laâge de Meux and Louise Tschanz, ‘Quelle effectivité de l’accès à 
la justice environnementale en 2018?’ (2018) 74 Bulletin du Droit de l’Environnement 
Industriel 22, 24. 
1567 See above, Sections 2.3.5 and 9.3.1.1. 
1568 For Christian Huglo and Gwendoline Paul, this aspect is generally at the core of the 
assessment of intérêt à agir in the environmental context. Huglo and Paul (n 260) 28. David 
Deharbe has found that administrative courts “do not easily” consider that environmental 
organisations have a sufficient interest in the context of the special full review procedure for 
industrial installations. Deharbe (n 1502) 441. 
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9.3.2.2 Scope of Review in the Special Full Review Procedure for 
Industrial Installations 

In the special full review procedure, the judge has the same powers as 
the administrative authority whose action it reviews.1569 The same 
grounds of review may be pleaded as in the context of the annulment 
action.1570 The judge may decide for herself whether to quash, replace, 
adjust or refer back the challenged action. The administrative court 
may also decide to consult administrative bodies with technical 
expertise or inspect the installation site.1571 According to certain 
scholars however, administrative courts tend not to make use of these 
extensive powers. One of the reasons for this, it has been argued, is 
the technical complexity of cases brought before the administrative 
courts.1572  

9.3.3 Discussion: Unanswered Questions 

In French legal scholarship, there seems to be an agreement that 
traditionally, from the early 1900s on, intérêt à agir has been inter-
preted extensively by the Conseil d’État in the context of the annul-
ment procedure.1573 The annulment action has been and is still 
considered open, simple and cheap.1574 Insofar as legal standing and 
scope of the administrative court review is concerned, the French 
implementation of Article 9 of the Aarhus Convention has received 
fairly little criticism.1575 No case on access to justice in environmental 

                               
1569 For this reason, the judge is sometimes referred to as the juge administrateur—the 
administrator judge. 
1570 Boivin (n 293) 432. See Section 2.3.4. According to Boivin, in 2003, two thirds of the 
actions annulled by the reviewing court were annulled due to formal/procedural irregularities, 
typically related to the environmental impact assessment. Boivin, pp. 434–435. 
1571 Boivin (n 293) 450–452.  
1572 See Braud (n 209) 466; Boivin (n 293) 450–452. 
1573 Melleray (n 1552) 24; Chapus (n 220) 231. 
1574 Kalflèche and Morot-Monomy (n 1524) 277. 
1575 The studies and reports commissioned by the European Commission have shown little 
indication that natural persons and environmental NGOs do not have legal standing to bring 
claims against administrative actions relating to the environment. See e.g., Michel Prieur and 
Jessica Makowiak, ‘France’ in Jonas Ebbesson (ed), Access to Justice in Environmental 
Matters in the EU (Kluwer 2002); Nathy Rass-Masson, ‘Measures on access to justice in 
environmental matters (Article 9(3)). Country Report for France’ [2007] Inventory of EU 
Member States’ measures on access to justice in environmental matters, Milieu 
Environmental Law & Policy, contracted by the European Commission; Darpö, Effective 
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matters has been brought before the Court of Justice, neither via the 
preliminary reference nor through an action for infringement. 
Likewise, the ACCC has, thus far, not found that French law on legal 
standing and scope of review is incompatible with Article 9.  

In light of this, one would assume that France fully complies with 
Article 9 and implementing EU law. As concluded in Chapter 6, the 
French tradition of wide access to the annulment procedure, which 
serves the objective of safeguarding the objective legality of adminis-
trative decision-making, fits well with the EU law rationale for access 
to national courts, in which judicial review provides a means for 
controlling Member State compliance. 

However, as concluded in Chapter 6, the general Objective 
Legality Access to Justice Regime in several ways limits the 
possibilities (both of environmental organisations and individuals) of 
bringing claims in a public interest.1576  

In addition to that, there are indications that the traditional objec-
tive legality foundation of French administrative judicial review is 
being challenged by a move towards “subjectivisation”: The increased 
consideration by administrative courts of the subjective interests of the 
parties.1577 In the environmental law context, this chapter has provided 
several examples both from the annulment procedure and the full 
review procedure where it appears the individual interests of the 
parties rather than the interest in ensuring objective legality is guiding 
the assessment of legal standing and access to justice more broadly.  

To a degree, it appears that in the field of environmental law, legal 
standing is more limited than in other cases concerning moral interests 
of the claimant. In the context of the annulment action, geographical 
proximity and vicinity of a particular activity are decisive in the 
assessment of whether a natural person has a personal interest, as is 
required in order to be granted legal standing. The case pending before 
the ACCC indicates that, within the field of environmental law, 
natural persons are not granted legal standing solely on the basis of a 
moral interest (such as species protection), even if in other fields of 
law a moral interest has been deemed sufficient for legal standing.1578  

                                                                                                                             
Justice? Synthesis report of the study on the Implementation of Articles 9.3 and 9.4 of the 
Aarhus Convention in the Member States of the European Union (n 41). 
1576 See Section 6.5.1. 
1577 Sirinelli (n 224) 530. 
1578 See Section 2.3.3. As discussed in Section 9.3.1.2, there appears to be an agreement 
between the communicant and the party concerned in the case brought before the ACCC that 
the case law of the Conseil d’État does not admit annulment actions brought by natural 
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Also, a number of amendments adopted mainly after the entry into 
force of the Aarhus Convention make access to administrative judicial 
review more limited. These amendments relate both to legal standing 
and scope of review, as well as to other aspects of access to justice. As 
seen above, recent amendments in planning law show that legal 
standing has been restricted both for environmental organisations and 
natural persons. As concerns the latter, a more immediate subjective 
interest in the property is now required. Julien Bétaille has found that 
in planning law, the assessment of the criterion ratione personae for 
legal standing is being subjectivised, and that the objective character 
of the annulment procedure is being erased little by little.1579  

Furthermore, in the context of the full review procedure, such as 
that applicable to industrial installations, stricter conditions and a less 
permissive interpretation of intérêt à agir have been observed.1580 As 
noted above, the extent to which property interests are affected appear 
to be decisive to whether a person is considered to have a sufficient 
interest in the context of industrial installations law.  

For some time, there has been critique in literature against this 
tendency observed across several recent procedural law amendments 
which specifically concern environmental matters.1581 In the case of 
industrial installations law, such amendments have been made chiefly 
to strengthen the legal security of applicants. In the case of planning 
law, amendments have been made to enhance the construction of new 
dwellings. As seen above, such amendments include: Restrictions with 
regard to recognition of environmental organisations, resulting in the 
exclusion of local organisations from the privileged standing regime 
enjoyed by recognised organisations, requirements of registering the 
environmental organisation at least a year prior to challenging a 
planning decision, and shorter periods for bringing claims against 
administrative actions coming within the special full review for 

                                                                                                                             
persons who merely have an interest which can be categorised as moral. Whether or not this 
complies with Article 9 of the Convention has still not been decided by the Committee. See 
further Section 9.5. 
1579 Bétaille, ‘Les Limites Européennes à La Subjectivisation Du Contentieux de l’urbanisme’ 
(n 994) 730. 
1580 See Section 9.3.1. See also, Melleray (n 1552) 27; Backes (n 335) 41–42. 
1581 Examples include Bétaille, ‘Les Limites Européennes à La Subjectivisation Du 
Contentieux de l’urbanisme’ (n 994); Jean-Pierre Boivin and Cyril Roger Lacan, ‘Le choc de 
simplification : posture conjoncturelle ou tendance de fond ?’ (2015) 59 Bulletin du Droit de 
L’Environnement Industriel 34; Guillain Wernert, ‘L’autorisation environnementale, une 
simplification en trompe l’œil du droit de l’environnement’ [2018] Revue Juridique de 
l’Environnement 585.  
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industrial installations.1582 Even where the assessment of standing 
ratione personae remains unchanged, these reforms make it more 
difficult to bring claims against administrative actions in these 
particular areas of environmental law. What is more, these amend-
ments arguably do not correspond well to the traditional rationale of 
administrative judicial review as instruments for safeguarding the 
objective legality of administrative decision-making. Rather, they 
appear to serve other objectives. One may conclude that there are 
indications that the administrative judicial review in the environmental 
law context, at least in part, is guided by subjective interests. 

9.4 Comparative Remarks 

This chapter has shown that German rules on legal standing and scope 
of administrative judicial review have undergone stepwise change 
since the entry into force of the Aarhus Convention to the present. 
This change is strongly connected to the pressure exercised on Ger-
many by the EU and the ACCC, and it has importantly widened legal 
standing and scope of administrative judicial review for environmental 
organisations. In comparison to the German procedural law reforms, 
the developments of French law on legal standing and scope of review 
are more limited, and the impact of the Aarhus Convention not as easy 
to identify. 

In Germany, the existing Federal sectoral procedural legislation on 
access to courts and scope of judicial review applicable to environ-
mental matters has, in large parts, been adopted in order to implement 
Article 9 of the Aarhus Convention and implementing EU law. It 
almost exclusively applies to environmental organisations. In France, 
the general rules on legal standing and scope of administrative judicial 
review applicable in the annulment procedure generally apply with 
respect to administrative action relating to the environment. This law 
was in place before the adoption and entry into force of the Aarhus 
Convention. 

                               
1582 See Section 9.3.2.  
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9.4.1 Legal Standing for Environmental Organisations 

As concluded in earlier chapters, with respect to the possibility of 
bringing supra-individual claims, the general rules on legal standing 
for environmental organisations are stricter in Germany than in 
France.1583 This likely explains why, in Germany, a comparatively 
larger body of sectoral procedural law on access to justice for 
environmental organisations has been adopted to implement Article 9 
of the Aarhus Convention and corresponding EU law. By contrast, no 
special standing conditions generally apply to environmental organi-
sations in France: The general law on legal standing and scope of 
administrative judicial review applies. However, there is a privileged 
track allowing recognised environmental organisations to more easily 
be granted standing. 

In both Germany and France, systems for recognition of environ-
mental NGOs exist. In Germany, environmental NGOs are required to 
obtain recognition to come within the special sectoral procedural law 
which grants standing also where there is no alleged infringement of a 
subjective public law right. Because the generally applicable Subjec-
tive Public Law Rights Access to Justice Regime makes it difficult for 
environmental organisations to be admitted as claimants, recognition 
is fundamental to any environmental organisation wishing to bring 
claims against administrative actions in a supra-individual interest. By 
contrast, in France, recognition is not a precondition to legal standing 
for environmental NGOs to bring claims in such cases. Instead, the 
recognition has the effect of removing the burden of having to prove a 
personal, direct and certain interest by establishing a presumption that 
a sufficient interest (intérêt à agir) is apparent.  

In France, a single set of requirements applies for an environmental 
organisation seeking to obtain recognition. In Germany, there are 
several types of recognition. Essentially, under Federal law, an organi-
sation can be recognised as a nature conservation organisation, or, 
more broadly, as an environmental organisation. In addition, State law 
may contain separate sets of requirements allowing environmental 
organisations to obtain recognition. Organisations may therefore file 
applications for recognition with Federal or State authorities, 
depending on the nature of the interest they are pursuing and the 
geographical area in which they are active. 

                               
1583 See Sections 2.5 and 6.5.1. 
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Insofar as the content of the conditions for recognition of environ-
mental NGOs are concerned, there are similarities between the French 
rules and the German rules of the Environmental Remedies Act. In 
both systems, the organisation must have a statutory objective relating 
to environmental matters and show that it has worked actively towards 
promoting its objectives, membership has to be open to all, etc. 
Differences can also be identified, however. First, German law 
requires that the organisation has existed and worked actively to 
promote environmental protection for at least three years. No such 
time requirement exists in French law. However, the French 
recognition is limited in time and must be renewed after five years. 
Furthermore, French law provides that in order for an organisation to 
bring claims against a planning decision, it has to be registered one 
year before the permit application is announced in public. In other 
words, both German and French law contains rules that prevent 
organisations, which are not active over a long period of time, 
benefiting from the procedural advantages that come with recognition. 
In the German case, it is an explicit aim to prevent ad hoc creation of 
organisations, for purposes of bringing claims against a specific 
permit decision. In France, there is nothing preventing such ad hoc 
organisations, so long as all criteria for recognition are fulfilled.  

Second, French law sets out requirements with respect to the size of 
the geographic area in which the organisation is active. Local organi-
sations can therefore be denied recognition. The 2002 German Nature 
Conservation Act contained similar requirements, which made it 
difficult for local organisations to obtain recognition under that Act. 
The Environmental Remedies Act, however, does not: Local organi-
sations may obtain recognition under the Environmental Remedies 
Act. For such organisations, the decision on recognition is taken by 
State, as opposed to Federal, authorities. This suggests that local 
organisations can more easily obtain recognition in Germany than in 
France. However, since recognition is not a pre-condition for standing 
of environmental NGOs under French law, this does not necessarily 
mean that local organisations more easily are granted legal standing in 
Germany than in France. Nevertheless, it should be recalled that it was 
in particular the difficulties of environmental organisations to show 
that they have a sufficient interest with respect to a particular 
geographical area which led to the introduction of special rules on 
standing for recognised environmental organisations in France in 
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1995.1584 This seems to suggest that, excluding local organisations 
from the privilege of recognition may introduce a barrier to access to 
justice for such organisations. 

In German law, a special standing regime now applies to actions 
brought by recognised environmental organisations and coming within 
the scope of the Environmental Remedies Act. In addition, the Nature 
Conservation Act allows environmental NGOs to bring claims against 
administrative actions relating to nature and landscape conservation. 
However, this sectoral legislation does not seem to cover all adminis-
trative action “relating to the environment” and thus, has a more 
limited scope than Article 9, paragraph 3 of the Aarhus Convention. 
While German courts have granted standing to environmental NGOs 
in cases relating to air quality plans following the judgments by the 
Court of Justice in Janecek and VLK I, it appears that aside from these 
specific plans, other administrative actions are still excluded from the 
sectoral legislation. The Code of Administrative Court Procedure 
therefore applies. Consequently, supra-individual environmental 
claims will be rejected as inadmissible.1585 

In French law, the presumption of legal standing resulting from the 
recognition applies to all claims brought against all administrative 
actions relating to the statutory objective for which recognition has 
been obtained. Unlike the German sectoral approach, in which legal 
standing beyond the Subjective Public Law Rights Access to Justice 
Regime still appears as an exception to the main rule, French law does 
not prima facie exclude the possibility of environmental organisations 
bringing supra-individual claims in any sector. This is true 
independently of whether the organisation has obtained recognition or 
not. In practice, though, it can apparently be difficult to show that the 
objective organisation reflects a personal, direct and certain interest. 
For this reason, amendments with respect to conditions for 
recognition, which make it more difficult to obtain such a status, 
raises a potential problem from the point of view of the Aarhus 
Convention objective of “wide access to justice”. 

                               
1584 See Section 2.3.3. 
1585 See the case law referred to in Section 9.2.4.5. Indeed, history shows that the notion of 
subjective public law rights can be extended to include additional interests, depending on the 
nature of the substantive law. This perhaps also indicates that the possibility of a future 
extension of the notion of subjective public rights to include further provisions of 
environmental law is not to be excluded. See Section 9.2.5. 
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9.4.2 Legal Standing for Natural Persons 

For natural persons, with one identified exception, there are no special 
rules on legal standing applicable to environmental matters in 
Germany or France. Because the general Subjective Public Law 
Rights Access to Justice Regime applies to natural persons in 
Germany, there is limited room for administrative judicial review of 
actions which are deemed to affect supra-individual interests. Both 
legal standing and scope of administrative judicial review is limited to 
alleged infringements of subjective public law rights. Nevertheless, 
natural persons are now allowed to bring claims against serious proce-
dural irregularities without having to show that the latter have 
impacted the substantive merits of the contested administrative 
decision.  

Similarly, in France no special legislation has been adopted in 
order to widen legal standing for natural persons following the entry 
into force of the Aarhus Convention. While generally, legal standing 
can be granted to a natural person with a moral interest in the con-
tested administrative action, this does not mean that any person with a 
documented interest in the environment is granted legal standing. 
Rather, for natural persons a moral or ideological interest in environ-
mental protection—as opposed to a material and individual interest 
such as interests relating to health or property rights—is not deemed 
sufficient to bring an annulment action against regulatory decisions. In 
other words, the possibilities for natural persons of bringing supra-
individual environmental claims against regulatory decisions are 
restricted.  

Once a natural person is considered to have a sufficient interest to 
take legal action, there is, however, no limitation with respect to the 
claims she can bring before the court. Regarding the possibilities for 
natural persons to bring claims against procedural irregularities, it is 
recalled that general rules applicable in the annulment procedure allow 
the claimant to challenge the procedural legality of any administrative 
action. Only substantial procedural irregularities are considered to 
render the action illegal.1586 In addition, it should be noted that recent 
reforms in French planning law has restricted legal standing for 
natural persons in the annulment procedure by requiring that claimants 
show that the challenged decision directly affects the conditions of 
occupation, use and enjoyment of their property. 

                               
1586 See Section 2.3.6.  
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Until now, the case law of the Court of Justice on legal standing for 
natural persons in cases covered by Article 9 of the Aarhus Conven-
tion was limited.1587 While both the Court of Justice and the ACCC 
have confirmed that Article 9 does not amount to a requirement for 
actio popularis, they also repeatedly emphasise the obligation of states 
to ensure “wide access”. The extent to which limitations on court 
access for natural persons may be imposed, and how such limitations 
may be framed, in order to respect Article 9, has at present not been 
clarified in any detailed manner by the Court of Justice or the 
ACCC.1588 If either of the two interpretative authorities decide to go 
into the details of what may be required in order for natural persons to 
have legal standing, the question addressed by the communicant in 
ACCC/C/2015/135 (France) is important in principle. As seen above, 
the Communication in that case asserts that legal standing is too 
limited for natural persons within the French annulment procedure 
because it does not allow such persons to bring claims in a moral 
interest. Critics have argued that, if standing is granted only to natural 
persons who have an individual interest in the contested action—
typically a person living in the geographical proximity of a pollution 
source—the review procedure cannot effectively safeguard the 
objective legality of administrative action relating to the environ-
ment.1589 Furthermore, it has been considered to be an outdated 
interpretation of interest in the environmental law context, in light of 
both the French Environmental Charter and EU and international 
requirements.1590 

If indeed individuals are not entitled to bring supra-individual 
environmental claims, this represents a limited way of realising the 
objectives of Article 9 of the Aarhus Convention. The question is 
however delicate. If natural persons, like environmental organisations, 
are to be granted legal standing not only when they have a so-called 
“material” interest, but also when they have a moral, or supra-
individual interest in the contested administrative action, such a 
standard comes close to an actio popularis. If, on the other hand, it is 
deemed sufficient that persons with an individual interest are entitled 
to bring claims, it appears that Article 9 adds little to pre-existing EU 

                               
1587 See Section 8.3.2. 
1588 See Section 8.4. 
1589 See Section 9.3.1.2. 
1590 See Section 9.3.1.2. 
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and national law on legal standing of natural persons before national 
administrative courts.1591  

9.4.3 Tradition and Change: Supra-individual Environmental 
Claims Before Administrative Courts 

As shown in Chapter 7, individual claimants and in particular 
environmental NGOs have played an important role in the recent 
developments of German law on legal standing and scope of 
administrative judicial review in environmental matters. By 
challenging the German implementation of Article 9 before national 
courts and before the ACCC, environmental NGOs have triggered 
compliance controls before the Court of Justice and the ACCC.  

Whereas in France, litigation on the implementation of Article 9 of 
the Aarhus Convention and corresponding EU law has been much 
more limited. To the extent that new rules affecting access to justice 
have been adopted in the administrative procedural and environmental 
law context, the pressure for reform has not come from the EU or the 
ACCC, but rather, appears to come from within France.  

One explanation to this may be that the issue of legal standing in 
the environmental law context has not been controversial in the same 
way as in Germany. In France, environmental organisations have long 
been able to bring claims against administrative action relating to the 
environment. Although recently, legal standing to some degree has 
been limited in comparison to earlier, the general picture is still that 
environmental NGOs have a comparatively wide possibility of 
bringing claims in a supra-individual environmental interest. By 
comparison, in Germany the issue of legal standing for environmental 
organisations has been debated for close to half a century. Since 
German nature protection organisations in some cases have had legal 
standing under State law since the late 1970s, the Aarhus Convention 
was probably (for many) a welcomed opportunity to finally expand 
the possibility of also bringing claims in the public interest under 
Federal law. These two factors possibly explain why, since Aarhus, 
environmental organisations have been so actively enforcing Article 9 
and implementing EU legislation in Germany. 

                               
1591 As discussed in Chapter 8, pre-existing EU law required that those concerned or directly 
concerned are entitled to invoke sufficiently clear, precise and unconditional provisions of EU 
environmental law. See Section 8.4. 
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While the impacts of the implementation of Article 9 of the Aarhus 
Convention are easier to identify in German than in French law, one 
notes that today, both Germany and France have special rules 
affecting the assessment of legal standing for environmental 
organisations. In Germany, special legislation expanding the scope of 
administrative judicial review has also been introduced. With respect 
to the possibility of bringing supra-individual environmental claims 
against administrative action, legal standing is more limited for natural 
persons than for environmental NGOs in both Germany and France.1592 
All of this indicates that environmental organisations have attained a 
special status and role in administrative judicial review procedures in 
both legal orders. 

Both in Germany and France, environmental NGOs had a right to 
participate in decision-making much earlier than they had possibilities 
of engaging in administrative litigation.  

In Germany, the right to bring claims against administrative action 
relating to environmental matters has evolved from a right established 
by State law, and applicable in the limited context of nature conserva-
tion, to a right laid down in Federal law, and applicable more 
generally in the environmental law context.1593 The complexity 
resulting from fragmented rules on legal standing in different states 
and different types of recognition procedures has been reduced with 
the introduction and subsequent amendments of the Environmental 
Remedies Act. Today, general environmental organisations represent 
the largest group of recognised environmental organisations at the 
Federal level.1594 Insofar as claims brought by recognised 
environmental organisations under the Environmental Remedies Act 
are concerned, the traditionally fundamental distinction between 
subjective and objective public law does no longer matter to the 
assessment of legal standing or the scope of administrative judicial 
review.1595  

Even though limited to a particular environmental law context, this 
step must be considered to represent a break from the traditional 
Subjective Public Law Rights Access to Justice Regime. Considering 

                               
1592 This is in line with Article 9, para. 2, of the Aarhus Convention and the case law of the 
Court of Justice. See Section 8.3.2. 
1593 See Section 5.2.5.2; Schmidt, Schrader and Zschiesche (n 161) 39. 
1594 “Liste anerkannter Umwelt- und Naturschutzvereinigungen”, available at www.umwelt 
bundesamt.de, accessed 12 July 2019. 
1595 Wegener (n 537) 318. 
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that legal standing for environmental organisations has been debated 
in Germany since the 1970s, the development towards expanded court 
access for environmental organisations has certainly taken a long time 
coming. During which, politicians, legal scholars, and interest groups 
have resisted, and sought to limit access rights for environmental 
organisations. 

Recent developments in both German and French law show that the 
national legislators are careful not to give environmental organisations 
too vast legal standing to bring claims against administrative actions. 
The Subjective Public Law Rights Access to Justice Regime still 
applies to natural persons, and to environmental NGOs insofar as their 
claims do not come within the scope of the Environmental Remedies 
Act or Nature Conservation Act. Still today, the implementation by 
Germany of Article 9, paragraph 3, of the Aarhus Convention appears 
piecemeal. Legal scholars have pointed to the worry, on behalf of 
politicians, of rendering, in particular, permit and planning procedures 
as overly time consuming.1596 For example, the sectoral legislation 
does not seem to allow environmental NGOs to bring claims directly 
against plans which are not air quality plans and which do not require 
an SEA.1597 

It is true that in France, the possibility of bringing claims against 
administrative actions has been available to environmental 
organisations for some time. The objective legality rationale of access 
to administrative judicial review has paved the way for comparatively 
wide legal standing for natural persons before administrative courts in 
France. Also, while the reformative powers of the judge are limited in 
the annulment procedure, the contested administrative action may be 
reviewed in light of all superior legal norms.1598 In addition to that, 
additional sectoral legislation was introduced in the Environmental 
Code prior to the adoption of the Aarhus Convention to further 
facilitate access to courts specifically for environmental organisations. 
In light of this, one may not be surprised that France did not consider 
it necessary to adopt new legislation upon the entry into force of the 
Aarhus Convention, or that few complaints have been made with 
regard to the implementation by France of Article 9. 

                               
1596 Schlacke, Umweltrecht (n 90) 158. 
1597 Incidental review of such plans may potentially be carried out if claims are brought 
against an administrative action adopted on the basis of the plan. See Sections 2.2.2 and 
9.2.4.5. 
1598 See Section 2.3.4. 
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However, as shown in this chapter, there are signs that the rules 
intended to make it easier for environmental organisations to obtain 
legal standing have recently been restricted. Furthermore, French 
administrative procedural law generally is considered by many to 
undergo a process of so-called “subjectivisation”. In addition to the 
abovementioned recently amended conditions for recognition and 
criterion for legal standing in the context of planning law, periods for 
filing an action have successively been shortened. To the extent that 
these reforms are the result of a concern for the interests of the parties, 
they appear more beneficial to developers than to anyone wishing to 
bring supra-individual environmental claims. Rather than broadening 
the possibilities for natural persons and environmental NGOs to bring 
claims against administrative actions relating to the environment, the 
French reforms limit access to courts. For these reasons it has been 
argued that French administrative judicial procedure, to some degree, 
loses its objective foundation and moves closer to the German 
Subjective Law Rights Model for Administrative Judicial Review.1599 

However, both German and French procedural law can be said to 
reflect an attempt by the national legislator to balance access for 
environmental organisations to administrative judicial review against 
other interests. Interests in legal security for developers, speedy 
procedures, further industrial development or construction of new 
dwellings have been put forth as motives for introducing new 
limitations to access to courts. The arguments for restricting access to 
courts are fairly similar in Germany and France. Some of these 
amendments have been introduced “to find a new balance” when 
standing criteria for environmental organisations have been adjusted 
to come into conformity with the Aarhus Convention and EU law.1600 

While the French reforms to some degree limit the possibility of 
bringing supra-individual actions to the benefit of hastening proce-
dures and creating stability for developers, it is arguably without 
restricting access to justice in environmental matters in a manner that 
is contrary to EU law on access to justice in environmental matters—
at least not as it has thus far been interpreted by the Court of Justice. It 
may be true that today, it is inadequate to describe the French annul-
ment procedure as founded exclusively on an objective legality 

                               
1599 Bétaille, ‘Les Limites Européennes à La Subjectivisation Du Contentieux de l’urbanisme’ 
(n 994). A similar argument has been made by Chevalier and Eliantonio (n 995) 68. 
1600 See Section 9.2.4.1. 
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rationale in the field of environmental law.1601 But even so, access to 
administrative courts remains comparatively wide in France.  

For example, legal standing for French environmental organisations 
is certainly wider than it was in Germany or Sweden, prior to DLV and 
Trianel. As emphasised in Chapter 8, the case law of the Court of 
Justice on the criteria under Article 2, paragraphs 4 and 5, of the 
Aarhus Convention, is still limited.1602 While “wide access” is 
required, some sort of limiting requirements are foreseen in the text of 
the Convention and in implementing EU law. Since, as a general rule, 
collective actions in a public interest are admitted for review, provided 
that the organisation has a personal, direct and certain interest, French 
law on legal standing of environmental organisations does not appear 
to limit court access in an unauthorised manner. It can be argued that 
recent reforms rather accentuate the (since long present) subjective 
dimension than indicate a new direction in terms of rationale for 
access to administrative judicial review under French law. 

The basic conclusion of the above is that within the field of 
environmental law, Germany appears to move towards an objective 
legality rationale for legal standing and scope of administrative judi-
cial review in environmental cases, in line with requirements under 
EU law, whereas France rather seems to move in the opposite 
direction. Neither Germany nor France however, have abolished their 
respective traditions of access to administrative judicial review. 
Instead, insofar as the administrative procedural law applicable to 
environmental matters is concerned, the two models for administrative 
judicial review come closer to each other. Certainly, divergences 
remain significant in terms of the content of procedural rules.1603 For 
example, while Germany has taken a sectoral approach in imple-
menting Article 9, French law generally offers the possibility of 
bringing supra-individual claims against administrative action. 
Nevertheless, the observations made in this chapter arguably suggest 
that in terms of the rationales underpinning access to administrative 

                               
1601 Indeed, as concluded in Chapter 6, the subjective interests of the parties have played a 
part in the assessment of legal standing, historically, and also in the context of the annulment 
action. See Section 6.3.2. 
1602 See Section 8.6.4 and further the Concluding Remarks. 
1603 The absence of EU legislation implementing Article 9, para. 3, of the Aarhus Convention 
helps explain this, and also makes it likely that divergences will remain. See Darpö, Effective 
Justice? Synthesis report of the study on the Implementation of Articles 9.3 and 9.4 of the 
Aarhus Convention in the Member States of the European Union (n 41) 45. 



 359

judicial review in environmental cases, German and French law is 
moving towards convergence. 

Furthermore, the conclusion can be drawn that influences from EU 
and international law challenge traditional theoretical foundations of 
administrative judicial review. Even if, as in the French case, the 
traditional objective legality rationale for judicial review shares traits 
with the rationale for access to national courts under EU law,1604 access 
to national courts under EU law is a means of strengthening the 
possibility for the Court of Justice to centrally interpret EU law and 
control the legality of Member State action. A fundamental difference 
between the French and EU rationales is that the latter strengthens 
centralised interpretation not of administrative law within the state, 
but beyond it. If, at the turn of the 20th century, the Conseil d’État 
established itself as the final arbiter of objective legality, EU law on 
access to justice now increasingly allocates the power of defining 
what is legal within the Court of Justice. At the same time, the recent 
French reforms suggest that national legislatures may well steer the 
development of their procedural law on access to justice away from 
traditional dominant rationales, and in a different direction than that 
reflected in EU law and in the Aarhus Convention. So long as EU law 
is respected, Member States may perfectly well limit access to justice. 
In this way, a level playing field may be created, where some Member 
States go towards more restricted legal standing, and others are 
required to amend their legislation to admit collective actions brought 
in a supra-individual interest. 

Although within the environmental law sector, national administra-
tive procedural law on legal standing and scope of administrative 
judicial review arguably has evolved importantly over the last decade, 
traditional rationales for access to justice within German and French 
administrative court procedure have not been erased. Rather than 
breaking with tradition, the recent German amendments reflect an 
attempt to accommodate EU and international law requirements 
within the tradition. Insofar as the French amendments are concerned, 
they may perhaps also be understood as an attempt to adjust French 
law to a common standard for access to justice, in which certain 
restrictions on collective supra-individual actions are authorised. By 
limiting the scope of the special standing regime applicable to organi-
sations in the environmental law context and limiting legal standing 
for natural persons without an individual interest in the context of 

                               
1604 See Section 6.3.1. 
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planning law, the French amendments appear to strengthen a subjec-
tive dimension of access to courts, which is not new to the French 
tradition of access to justice. At the same time, recent legislative 
amendments do not suggest that legal standing for environmental 
NGOs or natural persons is affected to the point of eliminating the 
possibilities of bringing supra-individual environmental claims before 
administrative courts. For example, to the extent that organisations 
have been able to bring supra-individual claims under the traditional 
Objective Legality Model for Administrative Judicial Review, present 
law thus still draws on that tradition. 
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Concluding Remarks 

The overall objective of this book has been to assess the impacts that 
the right of access to justice under the Aarhus Convention has had on 
EU, German and French law. Two aspects of the right of access to 
justice were selected as tertium comparationis: Legal standing of 
natural persons and environmental organisations before administrative 
courts and scope of administrative judicial review. This objective was 
broken down into three research questions: 

i. In cases concerned with claims brought against administrative 
actions relating to the environment before national courts, how 
has the law on legal standing for natural persons and environ-
mental organisations, and the law governing the scope of 
administrative judicial review, developed since the entry into 
force of the Aarhus Convention? 

ii. What factors—that is, what arguments, justifications, actions, 
absence of action, interests, historical events, choices, 
procedural and constitutional law structures, and other 
mechanisms—shape the development of the law on legal 
standing and scope of administrative judicial review in 
environmental matters today? 

iii. What are the broader implications of the implementation of the 
right of access to justice under the Aarhus Convention, on ad-
ministrative and procedural law structures in the EU, in 
Germany, and in France, and what are the environmental law 
dimensions of those implications? 

 
In the following, I will address the above questions in an integrated 
manner: First by summarising the assessment presented in the disser-
tation, and then by discussing its results. 
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Summary 

To meet the overall objective, this dissertation has proceeded from an 
assessment of general administrative procedural law, to an assessment 
of the administrative procedural law applicable specifically within the 
field of environmental law. Further, it has traced the origins of the 
law, and discussed how these origins shape the development of the 
law on legal standing and scope of administrative judicial review 
today. Throughout, the examination has focused on arguments, justifi-
cations, actions, absence of action, interests, historical events, choices, 
procedural and constitutional law structures, and other mechanisms, 
which shaped the law historically, and shape it today.  

In the first part of the dissertation, general requirements with 
respect to legal standing and scope of administrative judicial review 
were identified and compared. It was noted that the German 
Subjective Public Law Rights Access to Justice Regime reflects an 
explicit choice not to admit actions brought in a public interest for 
judicial review before administrative courts: Legal standing is limited 
to persons holding an allegedly infringed subjective public law right 
(Subjektives öffentliches Recht), and the scope of review is defined by 
the alleged rights’ infringement. In comparison, it was observed that 
while legal standing is wider in the French annulment procedure, an 
actio popularis has never been accepted. In order to delimit the 
admissible claims from the non-admissible, an objective assessment of 
personal, direct, and certain character of the interest held by the 
claimant (intérêt à agir) is performed by the administrative court 
within the French Objective Legality Access to Justice Regime. While 
a natural person may rely on a moral interest, the sufficiently personal, 
direct and certain character of the interest in relation to the contested 
administrative action limits the possibility of bringing claims in an 
exclusively supra-individual interest. For organisations, in particular, 
it appears that the generally applicable condition that the organisation 
must be active in the specific geographic area affected by the 
contested administrative action, in practice narrows the possibility of 
bringing claims against administrative action. Insofar as EU law is 
concerned, it was noted that while generally applicable legislation on 
legal standing and scope of review before national courts is lacking, 
access to such courts is essential in order for the preliminary ruling to 
function as a means of controlling the compatibility of national law 
with EU law. Access to justice, it was concluded, is necessary to the 
EU enforcement model which relies both on public authorities (in 
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particular, the European Commission) and private actors to control 
Member State compliance with obligations under Union law. 

Further, in the first part of the dissertation, the origins and argu-
ments for a right to access to justice in the specific context of 
environmental law were examined. It was shown that in 
environmental law and scholarship, access to justice has been framed 
as an instrument for safeguarding the environment—that is, interests 
which go beyond an individual human being, and which no individual 
state, firm, or other person is able to solve alone. In light of particular 
characteristics of environmental problems—such as their often 
technical and uncertain character, the circumstance that they are 
usually the result of a number of cumulated factors and develop over 
long time periods, and often affect a large number of people—it has 
been argued that there are special justifications for granting wide 
access to justice in environmental cases. Such arguments for access to 
justice which are specific to the field of environmental law, were 
referred to as environmental rationales for access to justice. Further-
more, the content of the right of access to justice under Article 9 of the 
Aarhus Convention was set out, as well as the law implementing it 
into the EU legal order. 

Based on the above, it was noted that both German and French 
general administrative procedural law on legal standing limits the 
possibility both of individuals and organisatons to bring claims against 
administrative action, and that the possibility of bringing claims in a 
strictly supra-individual interest is even more restricted. Further, it 
was observed that in EU law, access to national courts is an important 
element in the EU enforcement model—a rationale for access to 
justice different from the environmental rationale for access to justice 
reflected in the Aarhus Convention. On the basis of those two 
observations, it was concluded that a further examination of the 
rationales for access to justice in the EU, and in Germany and France, 
could help identify differences and similarities between the German 
and French law on legal standing and scope of administrative judicial 
review, or more broadly, between national administrative procedural 
law and the general EU procedural law on access to the national courts 
of EU Member States. This conclusion motivated the assessment of 
the second part of the dissertation, in which the evolution of the 
rationales of access to justice was examined. 

In the second part of the dissertation, by tracing the historical 
evolution of the rationales for access to justice, it was found that each 
of the legal systems examined has a tradition of access to justice 



 364

which reflects choices of a constitutional law character, particularly 
with regard to the role of courts and the function of judicial review. In 
Germany, the protection of individual rights is the primary rationale of 
administrative court procedure and task of the administrative court. In 
France, the annulment procedure has a traditional objective legality 
rationale: The primary aim of administrative judicial review in these 
cases is to ensure that administrative decision-makers act in 
accordance with the law. Access to national courts in the EU has 
specific rationales: Ultimately to ensure that Member States correctly 
implement and apply EU law, and to allow the Court of Justice to 
authoritatively interpret it, so that a uniform application throughout 
the Union can be achieved.1605 Thereby, the primacy of EU law can be 
realised in practice. 

Further, it was shown in the second part of the dissertation how 
traditions of access to justice have emerged and evolved as a result of 
a number of factors. Structures inherent in the law, case law, the 
argumentation of courts and legal scholars, historical events and 
societal developments at large, have all impacted the evolution of the 
rationalisation of the law on legal standing and scope of review in 
German and French administrative procedural law. In EU law, it was 
demonstrated how the rationalisation of more general procedural law 
requirements governing access to national courts of the EU Member 
States is the result of a similar combination of factors: the develop-
ment of the Doctrines of Direct Effect and Primacy, the case law 
requiring the courts of the Member States to make preliminary rulings, 
and the elaboration of general principles of EU procedural law have 
been justified with references to rights protection and the effectiveness 
of binding EU law. While the development of a model of private en-
forcement in the EU, and the central role played by individual litigants 
before national courts, was not set out in the original Treaties, access 
to national courts emerged as a fundamental condition to the 
functioning of the EU legal system as a whole.  

In the second part of the dissertation, it was finally observed how 
present law is, to a large degree, shaped in a different time and 
rationalised by other arguments, to meet other needs than those 
addressed via the environmental rationales for access to justice. At the 
same time, it was noted that within each of the traditions of access to 
justice, the law on legal standing and scope of review has evolved. For 

                               
1605 As emphasised in Chapter 6, these rationales can be nuanced: in Germany, France and the 
EU the law on access to justice displays subjective and objective elements. See Section 6.3. 
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example, the interpretation of the notion of a “subjective public law 
right” has been influenced by broader legal developments. Further-
more, both German and French law reflect both subjective and objec-
tive dimensions: Both the interests of the parties and that of ensuring 
the legality of administrative decision-making is, albeit to a varying 
degree, safeguarded within German and French law. The Subjective 
Public Law Rights Access to Justice Regime is therefore not to be 
regarded as an opposite to the French Objective Legality Access to 
Justice Regime. Also, it was noted that while both of these regimes 
share certain characteristics with rationales underpinning access to 
national courts within the EU legal system, the fundamental and 
obvious difference is that within EU law, access to justice can have a 
function of ensuring the primacy of EU law in relation to national law. 

In the third part of the dissertation, an assessment was provided of 
the recent developments with regard to the law on legal standing and 
scope of review within the field of environmental law, in the time 
period after the entry into force of the Aarhus Convention. Different 
aspects of this development were examined. First, it was analysed how 
the law develops as a result of the procedural mechanisms created 
under EU law and under the Aarhus Convention, and how various 
public and private actors use these procedures as means of influencing 
the development of the law. Second, the impacts of Article 9 of the 
Aarhus Convention on EU law were assessed through the lens of the 
reasoning of the Court of Justice in cases concerning legal standing 
and scope of review in environmental cases before national courts. 
Third, an assessment was provided of the developments in German 
and French administrative procedural law on legal standing and scope 
of review in environmental cases following the entry into force of the 
Aarhus Convention. 

With regard to the first aspect, Chapter 7 showed how the 
compliance and follow-up procedures available before the ACCC can 
complement the EU infringement and preliminary ruling procedures. 
By allowing individuals and environmental NGOs to address issues of 
alleged non-compliance with the provisions of the Aarhus Conven-
tion, and making publicly available communications from the public, 
and submissions from the parties concerned and observers, the 
compliance and follow-up procedures give opportunities for the public 
of challenging the compatibility of domestic procedural law with the 
provisions of the Convention, which are not available under EU 
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law.1606 Furthermore, since both the ACCC and the Court of Justice 
interpret Article 9 (and EU secondary law implementing it), the 
findings and recommendations of the former can draw on judgments 
from the latter, and the other way around. Seen as a whole, the proce-
dures available under the Convention and under EU law create a 
procedural field which can be used strategically by public and private 
actors with a stake in controlling Member State compliance with the 
Aarhus Convention, and influencing further legal developments within 
the law on access to justice.1607 While the ACCC was intended to be a 
non-confrontational, non-judicial and consultative body, the large 
number of cases brought before it has allowed it to develop into the 
authoritative interpreter of the Convention. With time, the unbinding 
procedural rules elaborated by the ACCC to supplement the 
procedural rules of Decision I/7, adopted by the MoP, have formalised 
the compliance and follow-up procedures. The ACCC has broad 
powers of review.1608 

Secondly, with regard to the impacts of Article 9 on EU law, it was 
noted that, in comparison to the general EU procedural requirements, 
the provisions of Article 9 address the various procedural aspects, 
including legal standing and scope of judicial review in a more 
specific way. Called on to give a preliminary ruling, Article 9 has 
given the Court of Justice the opportunity, which it did not have 
before, to elaborate an EU law “wide access” standard with respect to 
legal standing and scope of administrative judicial review in cases 
relating to EU environmental law. The Court has ruled that this 
standard also applies in environmental cases for which secondary 
legislation implementing Article 9 has not been adopted by the EU. As 
shown in Chapter 8, the Court of Justice has so far particularly 
emphasised the role of environmental NGOs as representatives of 
supra-individual environmental interests and holders of substantive 
environmental rights which enjoy judicial protection under the Charter 
of Fundamental Rights. Through the empowerment of environmental 
                               
1606 Section 7.5.1. 
1607 Section 7.5.3. Indeed, as emphasised in Chapter 7, this procedural field can be used to 
push for reforms also of EU procedural law. 
1608 See Section 7.4.1. At the time of writing, the new edition of the Guide to the ACCC 
(2019) has recently been issued. With respect to the procedural rules set out in the Guide, the 
view has been put forth that the procedures before the ACCC are being increasingly 
judicialised, against the original intention of the parties to the Convention of creating a non-
confrontational, non-judicial and consultative compliance mechanism. See Koester, ‘Aarhus-
Konventionens Klageorgan Og -Mekanisme: En Gennemgang Og Analyse Af Procedure Og 
Process’ (n 491). 
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organisations to bring public interest actions before national courts, 
the environment is, so to speak, given a voice. The case law on legal 
standing of natural persons and scope of review is more limited. 

A number of questions regarding the interpretation by the Court of 
Justice of Article 9 have not yet been answered. Through further liti-
gation and case law, the roles of environmental NGOs and natural 
persons respectively, can be given a clearer shape. The more precise 
scope of what the right of access to justice should protect, and the 
limits of the legal field in which individuals and environmental NGOs 
can play a role by bringing supra-individual claims before national 
courts, have yet to be crystallised.1609 While today, it is clear that a full 
review of substantive and procedural aspects of a contested decision 
must be made available under Article 9, there is still little EU law 
guidance with respect to how the national court is to perform its 
review. 

Thirdly, both in Germany and France, rules on legal standing 
ratione personae for environmental organisations under national ad-
ministrative procedural law now allow organisations to bring claims in 
a supra-individual environmental interest, at least against certain types 
of administrative action. In Germany, the law implementing Article 9 
and corresponding EU law is sector-specific insofar as the rights of 
environmental NGOs are concerned. In France, general rules apply, 
although a special standing regime facilitates court access for recog-
nised environmental NGOs. Indeed, neither the French nor the 
German standing regimes for environmental organisations is an actio 
popularis.1610 In addition to criteria ratione personae for standing, 
other administrative procedural law requirements, such as time limits, 
and criteria for recognition of environmental NGOs, also limit access 
to national courts. Both in Germany and France, the legislator has 
sought to “balance” environmental concerns with other interests by 
means of procedural law.  

                               
1609 Arguably, it is also partly in light of such case law that it can be clarified how expanded 
access to national courts can potentially compensate for the—still today—strictly limited 
standing in environmental cases brought directly before the Court of Justice, and thereby 
contribute to a complete system of procedures and remedies in EU environmental law. See the 
discussion below. 
1610 We know by now that this is required neither by the Aarhus Convention nor EU law. Still, 
I argued in Section 6.5.1. that an actio popularis is the only standing regime which gives an 
unconditioned right to bring supra-individual environmental claims. Limiting legal standing 
ratione personae appears as a compromise. See, for a similar reasoning, the argumentation of 
Advocate General Sharpston, delivered on 2 July 2009 in Case C-263/09, DLV, para. 63. 
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In Germany, even taking into account the still clear resistance on 
behalf of the national legislator towards widening court access, the 
Aarhus Convention and implementing EU law has had an obvious 
impact on the law on legal standing and scope of administrative 
judicial review. This is particularly the case insofar as legal standing 
ratione personae of environmental organisations is concerned, and 
with respect to the possibility of bringing claims against single-case 
decisions falling within the scope of Article 9, paragraph 2 of the 
Aarhus Convention. With regard to such administrative actions, 
subjective public law rights do not determine whether an organisation 
has legal standing, and it does not define the scope of judicial 
review.1611 Claims can be brought against procedural irregularities 
without having to show that they impact the substantive outcome of 
the case, and such claims can also be brought in a separate action, 
under certain conditions.1612 With respect to other types of administra-
tive actions, and actions falling within the scope ratione materiae of 
Article 9, paragraph 3, the situation is less clear. As shown in Chapter 
9, claims can be brought against certain types of plans, both falling 
within the scope of Article 9, paragraph 2, and paragraph 3. This 
follows from the sector-specific legislation and from the case law of 
the Federal Administrative Court. But there are other general acts and 
executive regulations which do not come within the scope of the 
sector-specific law intended to implement Article 9 beyond the Sub-
jective Public Law Rights Access to Justice Regime, and which 
therefore appear to be possible to challenge only in accordance with 
the general rules of the Code of Administrative Court Procedure.1613 
Furthermore, insofar as natural persons are concerned, the Subjective 
Public Law Rights Access to Justice Regime still applies, with few 
exceptions. The possibility of bringing claims against procedural 
irregularities has, however, been somewhat expanded for natural 
persons.1614 Seen as a whole, it is submitted that the German law on 
legal standing and scope of administrative judicial review applicable 
to claims brought against administrative actions relating to the envi-
ronment, does not result in a rupture with the general subjective public 
law rights tradition. Rather, the sector-specific administrative proce-
dural law on legal standing for environmental organisations and the 
                               
1611 Section 9.2.4.1. 
1612 Section 9.2.4.2. 
1613 Sections 9.2.5. and 9.5.  
1614 Section 9.2.4.2. 
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special rules on the scope of review appears as an exception to the still 
dominant Subjective Public Law Rights Access to Justice Regime. 

In France, the apparent impacts of the Aarhus Convention on 
national administrative procedural law on legal standing and scope of 
review are more limited. Insofar as environmental organisations are 
concerned, a special standing regime was in place before the adoption 
of the Aarhus Convention. The role of environmental organisations as 
representatives of supra-individual interests has been accepted for 
some time in France. Recent reforms with respect to the requirements 
for recognition of environmental organisations under the special 
standing regime, however, appear to generally make it more difficult 
than before for local organisations to bring an action for annulment 
against administrative decisions (whether single-case or regulatory).1615 
Furthermore, in certain environmental law sectors, such as planning 
law, legal standing to bring an action for annulment is more restricted 
than under the general rules.1616 With regard to natural persons, the law 
on legal standing ratione personae limits the possibility of bringing 
claims in a truly supra-individual interest. In practice, it seems that the 
requirement for a personal, direct and certain interest makes it easier 
to have legal standing in cases where individual interests are affected, 
than in cases exclusively relating to a moral and supra-individual 
interest. Since a link is required between the specific situation of the 
claimant and the contested administrative action, the case law does not 
allow natural persons to bring claims against regulatory decisions with 
general application, for example, an arrêté (decision by a Minister) 
adopted under species protection law.1617 Nevertheless, it is still the 
case that legal standing both for environmental organisations and 
natural persons is comparatively wide in France. Recent developments 
within the field of environmental law do not appear to altogether 
break with the tradition of granting legal standing in the interest of 
allowing a control of the objective legality of administrative action. 

Based on the findings made in the dissertation, the conclusion has 
been drawn that the law on legal standing, both for natural persons 
and environmental organisations, develops in part in different direc-
tions in Germany and France. Indeed, in neither of the two national 
legal systems, does the traditionary character of the law on access to 

                               
1615 Section 9.3.1.1.  
1616 This is true both for environmental organisations and natural persons. See Section 9.3.1. 
1617 Section 9.3.1.2. 
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justice mean it cannot develop in a new direction.1618 Also, whereas 
one rationale for legal standing and scope of review may, by tradition, 
be dominant, another one might be highly present. Today, traditions of 
access to justice overlap, contradict each other and even compete. 
How the law develops is a matter of actions taken at various levels, by 
a number of actors. Impulses from law-making at different levels 
shape the law, with no single instance being able to control it entirely. 
When the law on access to justice stems from different levels of legal 
decision-making, and is interpreted by the ACCC, the Court of 
Justice, and national courts, traditional rationales of access to justice 
may be challenged or reinforced. Traditionally dominant rationales 
may be weakened or strengthened.  

The result is not necessarily that access to national courts is 
extended further. The development can, at least at first sight, even 
seem random. For example, the impacts of Article 9 are strongly felt 
in Germany, largely as a result of the many legal actions taken by 
environmental NGOs against the original German implementation. In 
other Member States, NGOs may not have the capacity to mobilise in 
a comparable manner. The implementation of Article 9, as well as the 
extent to which access to justice is used strategically in an environ-
mental interest, may then be given less attention and perhaps also be 
used less—in which case, it can seem, legal developments may go in a 
different direction. The many actions brought against the German 
implementation of Article 9 must be understood against the 
background of the long-standing critique of the German Subjective 
Public Law Rights Access to Justice Regime. The latter has provoked 
reactions in the German community of environmental organisations 
and among environmental law scholars since the 1970s.1619 Further-
more, the fact that Germany has a long history of strong environmen-
tal organisations is likely to have contributed to the rise of legal 
actions by environmental NGOs in Germany. In contrast to the 
reforms expanding court access for environmental organisations in 
Germany, the assessment of recent legal developments in France 
indicate that the scope of the special standing regime applicable to 
recognised environmental NGOs has been limited in recent years. 
While France by tradition has generous standing for environmental 
organisations, it appears that, despite a development in international 

                               
1618 As argued by Martin Krygier, traditionality ensures that the law must change. Krygier (n 
64). See Section 6.4.  
1619 See Section 5.2.5.2. 
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and EU law towards expanded court access for environmental NGOs, 
French reforms go in the opposite direction. It is plausible, that the 
impact of Article 9 on French law consists of an identified possibility 
of limiting court access, since, manifestly, other Member States have 
stricter rules than France, which nevertheless so far have not been 
considered contrary to EU law. 

Discussion 

The most basic conclusion that can be drawn from the examination 
carried out and presented in this dissertation, is that in all of the three 
legal systems examined, procedural law on legal standing and scope 
of review is fundamentally linked to questions of constitutional law 
character: The organisation of the judiciary, the role of courts, and the 
functions of administrative judicial review. Both in Germany and 
France, traditional rationales for legal standing and scope of review 
correspond to different constantly evolving relationships between the 
state and the individual, and between courts and legislators. They 
reflect constitutional choices.  

EU law, and more recently the Aarhus Convention, rationalise 
court access in a different manner than the German and French tradi-
tions. Especially in Germany, the possibility of bringing supra-indi-
vidual environmental claims before administrative courts constitutes a 
shift with regard to why someone is entitled to bring claims before 
administrative courts. But both in Germany and France, the EU 
rationale for access to national courts challenges and impacts national 
traditions. As it does, the relationship between the state and the indi-
vidual, between the Member States and the EU, and between actors 
involved in law-making at various levels of government, evolve too.  

The strengthening of environmental NGOs, before the ACCC and 
before national courts, plays a role in that process. The availability of 
procedural structures and informal networks for exchange of infor-
mation facilitates strategic use of litigation as means of influencing 
legal development. The shared EU and Aarhus Convention objective 
of expanding access to national courts, the complementary character 
of the procedures before the ACCC and EU procedures, and the 
sanctions available under EU law, provide the right of access with 
muscles it would not have, were the EU not a party. 

Equally, tradition plays a role in the development of the law. 
Considering, first, the tradition in EU law of seeking to empower and 
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incentivise individuals to take legal action to enforce EU law in the 
Member States, one could ask the question if the Aarhus Convention 
really has made a difference in EU law: Would the Court of Justice 
not anyway have ruled that access to justice must be granted before 
national courts? The general principles of EU law, and application of 
Article 47 of the Charter within the field of environmental law, could 
arguably in themselves be sufficient grounds for extending access to 
national courts. However, as argued in Chapter 8, one of the major 
advantages of Article 9 of the Aarhus Convention in terms of its 
potential for developing EU procedural law, is its explicit mention of 
environmental NGOs as rights holders. Furthermore, the very 
existence of Article 9 and provisions implementing it into EU 
secondary law, has resulted in preliminary references being made, 
enabling the Court of Justice to give rulings about legal standing, 
scope of review, and other aspects of access to justice. In this way, 
Article 9 has contributed to strengthening the EU tradition. 

Second, the developments with regard to the law on legal standing 
and scope of review in Germany provide an example of the role 
played by tradition. In contrast to the EU, the extent to which the right 
of access to justice of the Aarhus Convention has led to amendments 
appears as a sectoral exception to the still dominant traditional 
rationale for access to courts in Germany. In other words, new law 
appears to be accommodated within traditional structures of thought 
and belief. Contradictions between normatively overlapping rationales 
for access to national courts are not eliminated through amendments in 
one particular piece of legislation. Rather, the Aarhus Convention, EU 
and national law governs the same thing, while nevertheless the 
rationales for access to justice are fragmented. 

Third, with respect to the recent developments of the law on legal 
standing and scope of administrative judicial review in France, it has 
been noted that the Aarhus Convention does not seem to have played 
any apparent role in them. The absence of new legislation or amend-
ments in order to implement Article 9, as well as the absence of 
lawsuits against the French implementation before the Court of 
Justice, can leave the impression that the Aarhus Convention has not 
had a large impact on French law on legal standing and scope of 
administrative judicial review. Nevertheless, certain recent develop-
ments have been identified that appear to affect the possibility of both 
individuals and environmental NGOs to bring supra-individual claims. 
If this can be seen as a development towards a level playing field with 
respect to the right of access to justice for environmental NGOs, 
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where France sees an opportunity to introduce stricter rules than pre-
viously, which are nevertheless in compliance with EU law, is hard to 
tell. Despite the reforms with regard to the conditions for recognition, 
legal standing for environmental NGOs is comparatively wide in 
France. The apparently on-going development in France towards 
“subjectivisation” (that is, an increased focus on the subjective 
interests of the parties within the administrative judicial review), goes 
well beyond the Aarhus Convention, and also has explanations which 
go beyond those that this dissertation has been able to address. 

Insofar as developments within EU law on access to justice are 
concerned, there are some questions that seem to become important to 
the role that individuals and environmental organisations will be able 
to play in the future.  

First, the issue of legal standing for natural persons. While thus far, 
the implementation of Article 9 has mainly impacted the possibility 
for environmental NGOs to bring claims, the requirement of granting 
“wide access to justice” applies also to natural persons. What this 
means in practice, that is, how national legislatures may limit standing 
for natural persons, has so far only to a limited extent been scrutinised 
by the Court of Justice. Can standing be limited in such a way that 
claims can be brought only where individual interests are at stake? 
Will the Court of Justice set out more precise standards governing 
what it should take in order for a natural person to be granted legal 
standing? Or will the Court leave it to the Member States to make the 
assessment, insofar as legal standing for natural persons is concerned? 
The latter alternative would arguably emphasise the role of environ-
mental NGOs even further, since it is likely, it would mean that they 
more or less alone would be responsible for the private enforcement of 
public interest environmental matters under EU law. The case pending 
before the ACCC concerning legal standing of natural persons to take 
action in a strictly supra-individual interest actualises a crucial 
question with respect to what can be required from national 
legislators.1620 

Second, the question of the scope ratione materiae of Article 9, 
paragraph 3 under EU law has so far only to a limited extent been 
addressed in the case law of the Court of Justice. Since the jurisdiction 
of the Court to interpret Article 9, paragraph 3, has been linked to the 
presence of substantive EU law governing the case before the national 
court, there is arguably potential for granting individuals and 

                               
1620 Communication ACCC/C/2015/135 (France). See Section 9.3.1.2.  
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environmental NGOs legal standing in a wide range of cases. Under 
Article 9, paragraph 3 all that is required for the procedural right to 
apply is that the contested administrative action allegedly violates 
“provisions … relating to the environment”. So far, the case law of the 
Court of Justice under paragraph 3 is limited to water, biodiversity and 
species protection cases. The body of substantive EU environmental 
law is vast, and the right of access to justice could be invoked in a 
wide range of areas such as waste, chemicals, and energy law. So long 
as EU law has been adopted, which somehow “relates to the environ-
ment”,1621 the wording of Article 9, paragraph 3, supports an extension 
of the right of access to justice under EU law.1622 Further case law is 
needed, not only to clarify the potential of the future use of the proce-
dural right, but also limits to how it can be used. 

Third, in addition, and related to the question of the scope ratione 
materiae of the right of access to justice under EU law, is the question 
of the nature of the requirements that a Member State lawfully may 
impose on an environmental NGO in order for it to qualify as “the 
public concerned” under Article 9, paragraph 2, as implemented, and 
“the public” under Article 9, paragraph 3 of the Aarhus Convention. 
Such requirements indirectly define legal standing of environmental 
NGOs under Article 9. Where such criteria are widely defined, there is 
a possibility of a right of bringing claims which comes close to an 
actio popularis for environmental organisations, with respect to ad-
ministrative actions falling within the scope of paragraphs 2 and 3. 
The only case law from the Court of Justice so far provides that 
national requirements must comply with the objective of “wide access 
to justice” and ensure the effectiveness of the EU law implementing 
Article 9, paragraph 2.1623 The extent to which Member States can limit 
legal standing through the imposition of such requirements is a 
question that would need further clarification by the Court of Justice. 

                               
1621 It is recalled that, according to the ACCC, “law relating to the environment” is not to be 
interpreted as being limited only to laws adopted with the purpose of protecting the 
environment—rather it can be any legal provision which, as it is applied, affects the 
environment. See Section 3.3.1. 
1622 Indeed, Article 9, para. 3 even provides that the right of access to justice also applies to 
“acts and omissions by private persons”. 
1623 C-263/08 DLV (2009), para. 45; Section 8.3.1. 
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Further developments in the case law of the Court of Justice can be 
expected.1624 In general, the future application of the right of access to 
justice will depend at least partly on the creativity and persistency of 
the litigants taking action before national courts and before the ACCC. 

In light of all of the above, the dissertation has identified a number 
of questions with regard to changes resulting from developments 
within the polycentric law on access to justice, which are worth 
reflecting on further. 

First, to the extent that the implementation of the right of access to 
justice under the Aarhus Convention has resulted in a possibility to 
bring supra-individual environmental claims before administrative 
courts, the dissertation shows that this represents a major shift which 
deserves being acknowledged. The impacts will be more clearly felt in 
systems with previously very limited legal standing and scope of ad-
ministrative judicial review, such as Germany. If traditionally, 
administrative judicial review has been regarded as a means of solving 
disputes affecting individual interests of the claimant—typically her 
interest in not being negatively affected economically, or disturbed by 
noise or other more or less immediate effects that give rise to health-
related risks—it may now increasingly be used as a means of 
engaging in issues with broad-scale societal impacts that go beyond 
individual and indeed also anthropocentric interests. To the extent that 
claims no longer relate only to matters of individual interest, the 
nature of the matters brought before administrative courts is likely to 
change: Administrative courts will be faced with new questions. How 
well-equipped are these courts to deal with environmental public 
interest litigation? How can judges be prepared to tackle the cases 
now likely to increasingly be brought before administrative courts? 
Fundamentally, the question of the scope of review has thus far only 
to a limited degree been addressed by the Court of Justice in its case 
law. As a result, although the implementation of the Aarhus Conven-
tion has brought with it a requirement of a review of both substantive 
and procedural legality of a contested decision, how administrative 
courts are to review administrative action is still largely governed by 
national law. A particular concern may be that, although the reviewing 
administrative court has the formal powers to review both substantive 
and procedural legality, the technical complexity of the cases brought 
before them risks limiting the extent to which they de facto make use 
                               
1624 At the time of writing, a case concerning legal standing of natural persons is pending 
before the Court of Justice. Case C-197/18, Wasserleitungsverband Nördliches Burgenland 
and Others. See Section 8.4. 
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of their powers. To the extent that administrative judicial review now 
increasingly will concern issues relating to future environmental 
quality, of technically complex and uncertain nature, it may be 
important to ensure that administrative courts have the resources and 
expertise necessary to be able to navigate through and adequately 
assess the information provided by applicants, individuals and NGOs. 
Otherwise, there may arguably be a risk that the judicial review will 
be lacking depth, and the right of access to justice will be rendered 
ineffective.1625   

Second, the question may be asked how NGOs are able to 
contribute to environmental protection by means of litigation. While 
public interest litigation may be an effective tool for enforcing EU 
environmental standards and national environmental law, the right of 
access to justice arguably also gives environmental NGOs a certain 
responsibility. This is particularly the case when one considers that 
environmental NGOs are expected to bring expertise in the form of 
technical knowledge or knowledge of a particular geographical area. 
Also, there are no means of ensuring that environmental NGOs indeed 
mobilise against all, or the most urgent, environmental issues. Some 
issues may appear more attractive than others, and resources may be 
lacking to develop expertise in relation to a wide range of areas of 
environmental law. Large environmental NGOs may be capable of 
setting a particular agenda, and thereby achieve a particular develop-
ment of the law. Mechanisms for controlling the legitimacy of their 
organisation and their actions may be needed. Giving a voice to the 
environment comes with certain challenges. While environmental 
NGOs are considered to represent the interests of their members, the 
distance between grassroots and courtrooms may at times be consider-
able. Where supra-individual environmental interests are at stake, the 
question is of course, what that is supposed to mean in practice.  

Closely connected to the question of how environmental organisa-
tions legitimately can make a true impact on the level of 
environmental protection by means of litigation, are systemic 
questions with regard to the role of other actors, for example, the 
European Commission and national environmental agencies. Are 
public actors tasked with enforcing and monitoring environmental 
law, going to continue working in the same manner as previously? As 
shown in Chapter 7, there are already some signs that the European 
Commission takes a step back in its role as enforcement authority, 

                               
1625 See Sections 8.5 and 9.3.2.2. 
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seemingly in the hope that private enforcement will be enough. 
Leaving the task of monitoring the application of environmental law 
only to private actors such as environmental NGOs and individuals 
entails risks and would, at the very least, require mechanisms control-
ling whether the private actions taken are sufficient to ensure a high 
level of environmental protection. As addressed above, such 
mechanisms are not yet in place. 

Third, to the extent that as a result of widened access to national 
courts more cases are indeed brought before the Court of Justice, and 
its judgments are implemented by the Member States, the function of 
the Court of Justice as centralised interpreter of EU law is 
strengthened. Such a development will lead to deepened legal integra-
tion in Europe: EU environmental law will be strengthened. The 
question may be asked how such a centralisation contributes to the 
realisation of the environmental rationales of access to justice, as 
depicted by the Aarhus Convention. In this regard, I have argued in 
Chapter 8 that while expanded access to national courts helps ensure 
that Member States comply with EU environmental law, it is more 
difficult to foresee if such a control de facto leads to a higher level of 
environmental protection. The extent to which individuals and 
environmental NGOs bringing claims before national courts de facto 
have an impact on the substantive outcome of cases, or on the result-
ing level of environmental protection attained, has not been addressed 
in the present dissertation. Such studies, which aim to identify the 
environmental impacts of access to justice reforms, not just in terms of 
how many preliminary references that result, but also on the actual 
level of environmental protection, are few. Such research is also 
demanding, in that it preferably would need to consider various 
specific areas of environmental law, and also be comparative. 
Challenging as it might be, it is submitted that further research is 
needed on the effectiveness of public interest litigation as a means of 
protecting the environment. Such research must take into account that 
depending on the character of the substantive law, different areas of 
environmental law may respond differently to expanded possibilities 
of public interest lawsuits. Some areas and questions of environmental 
law may be ill-suited for courts.1626 Attention should preferably also be 
paid to variations with regard to how litigation is used in an environ-

                               
1626 This was argued already by Christopher Stone, who saw the question of how much to 
reduce greenhouse gases as one of them. Christopher Stone, Should Trees Have Standing? 
Law, Morality, and the Environment (3rd edn, Oxford University Press 2010) 34. 
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mental public interest in different jurisdictions, and variations in terms 
of the level of environmental protection attained.1627 

Finally, there may be good reasons to keep in mind that while wide 
access is a shared objective of the Aarhus Convention and EU law, 
EU and environmental rationales are different. Would the EU not be a 
party to the Aarhus Convention, wide access to administrative courts 
would be likely to serve an objective legality rationale within the 
national legal orders. Now, wide access to national courts can be a 
means of strengthening a tradition that began long before the adoption 
of the Aarhus Convention: That of constructing a decentralised private 
enforcement model, and centralising the interpretation of EU law. For 
EU Member States, it is a legal development that involves the recon-
struction of the state through a strengthening of the EU judicial 
structure, and ultimately of the EU rule of law at the expense of 
national rule of law. A question not addressed in this dissertation, and 
fundamentally not yet answered, is how EU law, however well-
enforced, is able to respond to the environmental problems of our 
time. 

Whether the opportunities offered by the environmental law on 
legal standing and scope of review can and will be used to reach a 
higher level of environmental protection remains to be seen. The 
actions of litigants, courts, and other public bodies, and indeed also 
legal scholars, will play an important role with respect to future 
developments within the law on access to justice, and in determining 
the extent to which environmental rationales for access to justice will 
be realised in practice. In that regard, it may be important to think 
about how jurists, in various positions, act as agents of legal change. 
 

                               
1627 There is already research showing that variations do exist. See Section 7.3.1, with 
references to the work of Lisa Vanhala and Andreas Hofmann.  
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Svensk sammanfattning/Swedish Summary 

Under den senaste tioårsperioden har möjligheten för enskilda och 
miljöorganisationer att i nationell domstol klaga på myndigheters 
beslut, handlingar och underlåtenheter som rör miljön lyfts fram och 
vidgats i EU-rätten. Utvecklingen har sin rättsliga grund i artikel 9 i 
Konventionen om tillgång till information, allmänhetens deltagande i 
beslutsprocesser och tillgång till rättslig prövning i miljöfrågor 
(Århuskonventionen), en regional FN-konvention till vilken EU och 
samtliga EU:s medlemsstater, samt ytterligare 19 stater, är parter. I 
artikel 9 är rätten att klaga är utformad som ett verktyg för att påverka 
kvalitén och legitimiteten i miljörättsligt beslutsfattande, samt för-
bättra efterlevnaden av miljörättsliga bestämmelser: den har setts som 
ett medel för att ge miljön en röst i rättsliga processer. Denna doktors-
avhandling behandlar de förvaltningsprocessuella förutsättningarna 
för att enskilda och miljöorganisationer ska få klaga på beslut som rör 
miljön, samt hur dessa utvecklats till följd av Århuskonventionens 
genomförande. 

Avhandlingens övergripande syfte är att komparativt utreda hur 
Århuskonventionens genomförande har påverkat rätten att klaga på 
myndigheters beslut, handlingar och underlåtenheter (i avhandlingen 
benämnda “administrative action”) i nationell domstol. För detta 
ändamål behandlas den EU-rättsliga regleringen av klagorätten i 
nationell domstol, särkilt på miljörättens område, samt tysk och fransk 
allmän och speciell förvaltningsprocessrätt. Två processrättliga 
aspekter av det breda begreppet “access to justice” står i fokus: 
regleringen av klagorätten för fysiska personer och miljöorgani-
sationer, samt domstolsprövningens ram. Med andra ord: förutsätt-
ningarna för att få klaga på ett beslut som rör miljön, samt vilka 
aspekter av det överklagade beslutet som kan prövas av domstolen. 
Utredningen har tre, delvis sammanflätade, syften. Det första är att 
jämföra hur den EU-rättsliga, tyska och franska regleringen av 
klagorätten och prövningens ram har utvecklats sedan Århus-
konventionens ikraftträdande. Det andra syftet är att söka identifiera 
de faktorer som påverkat nämnda rättsutveckling i EU-rätten, tysk, 
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respektive fransk rätt. Det tredje syftet är att identifiera och diskutera 
vidare potentiella konsekvenser och utmaningar som en vidgad rätt att 
föra talan i ett allmänt miljöintresse kan ha, för förvaltningsprocessen 
och miljörätten. 

Möjligheten att klaga på myndighetsbeslut, handlingar och under-
låtenheter som rör miljön omfattas av artikel 9 i Århuskonventionen, 
som i stora delar har genomförts i EU-rätten. En omfattande praxis 
gällande möjligheten att i nationell domstol klaga på beslut som rör 
tillämpningen av EU:s miljörätt har också utvecklats av EU-
domstolen.  

I nationell rätt bestäms rätten att klaga på myndighetsbeslut, 
handlingar och underlåtenheter med hjälp av kriterier för klagorätt 
(“legal standing”). De kriterier som uppställs och som bestämmer vem 
som får klaga, och på vad, skiljer sig åt mellan EU:s medlemsstater. 
Variationerna har traditionellt varit stora: i vissa stater får vem som 
helst klaga på förvaltningens beslut, s.k. actio popularis, medan i 
klagorätten i andra stater är starkt begränsad. Skälen för en vidare 
respektive snävare bestämning av klagorätten och prövningens ram 
skiljer sig också åt. Till följd av Århuskonventionens genomförande, 
och fällande domar i EU-domstolen och beslut från Århus-
konventionens efterlevnadskommitté (Aarhus Convention Compliance 
Com-mittee), har exempelvis tysk förvaltningsprocessrätt kraftigt 
reformerats, i synnerhet vad gäller miljöorganisationers rätt att klaga. 

Avhandlingen är indelad i tre delar. Del I har ett övergripande och 
allmänt förvaltningsprocessrättsligt fokus och syftar till att introducera 
den nationella och EU-rättsliga regleringen av rätten att klaga. Vidare 
redogör avhandlingens första del för Århuskonventionens artikel 9 och 
de särskilda miljörättsliga skäl för vidsträckt klagorätt (“wide access 
to justice”) som framgår i miljörättsliga instrument och doktrin. Del II 
utgör avhandlingens historiska del, som syftar till att ge en fördjupad 
förståelse av de underliggande skälen för den EU-rättsliga, tyska och 
franska regleringen av rätten att klaga, samt att jämföra dessa synsätt 
och diskutera dem i ljuset av Århuskonventionen. I del III utreds År-
huskonventionens påverkan på den EU-rättsliga regleringen av rätten 
att klaga i nationell domstol, samt på tysk och fransk speciell förvalt-
ningsprocessrätt som tillämpas på miljörättens område. Avhand-
lingens tre delar introduceras nedan i korthet. 

I avhandlingens första del redogörs inledningsvis för de allmänna 
bestämmelser om rätten att klaga på förvaltningsbeslut som finns i 
tysk och fransk rätt, samt hur EU-rätten på ett generellt plan berör 
rätten att klaga i nationell domstol. För att regleringen av klagorätten 



 425

ska kunna förstås, ges även en översikt av de olika typer av åtgärder 
som myndigheter kan vidta, samt de processer varigenom de kan 
överklagas. Enligt allmänna tyska regler har den vars så kallade 
“subjektiva offentliga rättighet” (Subjektives öffentliches Recht) 
kränkts, en rätt att klaga på förvaltningens beslut eller handlande 
(Klagerecht). Klagorätten omfattar endast de aspekter av myndighets-
beslutet som har med den påstått kränkta subjektiva rättigheten att 
göra, och domstolens prövning begränsas också till dessa aspekter 
(vilka i gengäld prövas ingående). I fransk rätt gäller att klaganden ska 
ha ett personligt, direkt och faktiskt intresse (un intérêt personnel, 
direct et certain), som ger denne ett intresse att föra talan mot beslutet, 
handlingen eller underlåtenheten i domstol (intérêt à agir). Några 
särskilda bestämmelser som begränsar domstolens prövning finns inte, 
men domstolen kan i princip endast antingen upphäva eller fastställa 
förvaltningens beslut. Dessa tyska och franska regler gällande rätten 
att klaga kan kopplas till två olika modeller för överprövning av för-
valtningens beslut i domstol, som i sin tur speglar idéer om 
förvaltningsdomstolens uppgift och domstolsprocessens tänkta 
funktion. Enligt den tyska förvaltningsprocessuella modellen är syftet 
med domstolsprocessen primärt att se till att enskildas rättigheter inte 
kränks genom förvaltningens handlande: förvaltningsdomstolens upp-
gift är därmed i första hand att garantera individens subjektiva rätts-
skydd. Denna modell benämns i avhandlingen The Subjective Public 
Law Rights Access to Justice Regime. Enligt den franska förvaltnings-
processuella modellen, är det primära syftet med domstolsprocessen i 
stället att kontrollera att förvaltningen agerar i enlighet med lag. Inom 
den förvaltningsrättsliga ogiltighetstalan (recours pour excès de 
pouvoir), är förvaltningsdomstolens uppgift att säkerställa s.k. 
objektiv legalitet, snarare än att skydda parternas individuella rättig-
heter eller intressen. Denna franska modell benämns i avhandlingen 
The Objective Legality Access to Justice Regime. Då den generella 
EU-rätten endast övergripande reglerar rätten att klaga i nationell 
domstol, går det enligt resonemanget som förs i avhandlingen inte att 
tala om någon motsvarande modell inom EU:s rättssystem. Likväl 
konstateras att möjligheten att klaga i nationell domstol har en central 
funktion i EU-rätten, som har likheter såväl med den tyska som med 
den franska modellen. Genom att klaga i nationell domstol kan en-
skilda påtala brister i medlemsstatens genomförande av en viss EU-
rättslig reglering, vilken kan föranleda den nationella domstolen att 
göra en begäran om förhandsavgörande från EU-domstolen i de fall 
det finns en osäkerhet om hur EU-rätten ska tillämpas. Därigenom kan 
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bestämmelser om vem som får klaga påverka i vilken utsträckning 
medlemsstaternas efterlevnad av EU-rätten kontrolleras: en funktion 
som liknar det franska syftet att säkerställa objektiv legalitet. I likhet 
med den tyska modellen, har skyddet av enskildas rättigheter varit ett 
viktigt argument för att ge enskilda rätten att göra EU-rätten gällande 
direkt i nationell domstol. 

Avhandlingens första del innehåller också en redogörelse för hur 
bestämmelserna i artikel 9 i Århuskonventionen i sig reglerar rätten att 
klaga för enskilda och miljöorganisationer, samt hur dessa 
bestämmelser genomförts i EU-rätten. Det konstateras att rätten att 
klaga i konventionen getts en särskild miljörättslig ram, som vuxit 
fram över tid i internationell miljörätt och i EU:s miljörätt. I miljö- 
och processrättslig doktrin har detta motiverats med hänsyn i synner-
het till att beslut som rör miljön i regel berör stora grupper av männi-
skor, motstående intressen, och hanterar problem som växer fram 
under långa tidsperioder och påverkas av många olika, tekniskt 
komplexa, faktorer. Mot bakgrund av hur rätten att klaga tar sig 
uttryck i Århuskonventionen, dess historiska framväxt, och dess 
behandling i doktrin, dras slutsatsen att klagorätten i miljörättslig 
kontext har specifikt miljörättsliga syften (i avhandlingen benämnda 
environmental law rationales of access to justice), samt att Århus-
konventionens reglering av klagorätten skiljer sig från nationella 
regleringar, i synnerhet genom att förutsätta att enskilda och 
miljöorganisationer ska kunna klaga i ett allmänt, s.k. supra-
individuellt, intresse. Den preliminära slutsatsen dras, att generella 
tyska och franska begränsningar av möjligheten att klaga förefaller 
spegla ett delvis annat synsätt med avseende på domstolsprocessens 
syften, än de som Århuskonventionen bygger på.  

I avhandlingens andra del utreds hur rätten att klaga utvecklats 
historiskt i EU-rätten och i tysk och fransk rätt, samt hur den motive-
rats av domstolar och rättsvetare och formats av samhällsförändringar, 
intressen och intressemotsättningar, konstitutionell rätt, och andra 
faktorer. Med avseende på EU-rätten visas att enskildas position som 
klagande i nationell domstol successivt getts en allt större betydelse. 
Härvid pekas i synnerhet på hur EU-domstolens utveckling av EU-
rättslig direkt effekt och företräde, samt stärkandet av 
förhandsavgörandeinstitutet, initialt bidrog till att på de ursprungliga 
fördragen bygga en modell för genomförande baserat på enskildas 
klagomål (“private enforcement”). Vidare visas hur processrättsliga 
principer och speciell processrättslig sekundärrätt bidragit till att 
ytterligare stärka enskildas roll i EU:s genomförandemodell, genom 



 427

att på olika sätt främja tillgången till en prövning i nationell domstol i 
de fall som omfattas av EU-rättens tillämpningsområde. I de tyska och 
franska rättsordningarna befinns klagorätten spela en konstitutionellt 
viktig roll som vuxit fram successivt över tid, och som utgör en del i 
den rättsliga regleringen av förvaltningsdomstolens roll och förvalt-
ningsdomstolsprocessens funktion. Mot bakgrund av ovanstående 
visas vidare i avhandlingens andra del att det går att tala om olika 
traditioner av klagorätt i såväl EU-rätten som i tysk och fransk rätt, 
vilka har utvecklas dynamiskt över tid. Slutligen diskuteras dessa 
traditioner i ljuset av de specifikt miljörättsliga syften för klagorätt 
som identifierats i avhandlingens första del. Det konstateras att den 
tyska modellen traditionellt i princip utesluter möjligheten att föra 
talan i ett allmänt intresse, såväl för enskilda som för organisationer. 
Vad gäller fransk rätt dras slutsatsen att, även om möjligheten att 
klaga inte är begränsad till individuella intressen, medför kravet på att 
klaganden ska ha ett personligt, direkt och faktiskt intresse att det i 
många fall, trots allt, är svårt att föra talan i ett allmänt intresse. Uti-
från Århuskonventionens syften framförs argumentet att såväl franska 
som tyska regleringar i större utsträckning kan behöva anpassas till 
miljörättens karaktärsdrag: i synnerhet den osäkerhet med avseende på 
framtida effekter av miljörättsligt beslutsfattande som utmärker rätts-
området. Samtidigt understryks att det finns skäl att fundera på 
konsekvenserna av en sådan eventuell utvidgning av klagorätten för 
enskilda. Inte minst väcks frågan i vilken utsträckning förvaltnings-
domstolarna är rustade att hantera klagomål präglade av teknisk kom-
plexitet och osäkerhet avseende framtida förhållanden.  

I avhandlingens tredje del behandlas utvecklingen av rätten att 
klaga på miljörelaterade beslut i förvaltningsdomstol sedan Århus-
konventionen trädde i kraft fram till idag. Inledningsvis utreds hur 
enskilda och miljöorganisationer idag kan använda de processrättsliga 
mekanismer som finns tillgängliga i Århuskonventionen och i EU-
rätten för att klaga på nationellt och EU-rättsligt genomförande av 
artikel 9. Med hjälp av de fall i vilka det tyska genomförandet av 
artikel 9 med tillhörande EU-rättsliga bestämmelser funnits otillräck-
lig, analyseras hur privata och offentliga aktörer på olika nivåer av 
rättsligt beslutsfattande (i Århuskonventionens efterlevandekommitté, 
i EU-domstolen, och i nationella domstolar) kan bidra till att nationell 
processrätt reformeras. Därefter analyseras de fall då EU-domstolen 
tolkat bestämmelserna i artikel 9 med avseende på klagorätt, samt vad 
dessa tillfört EU:s processrätt gällande möjligheten att klaga i 
nationell domstol. Det konstateras bl.a. att EU-domstolen, genom att 
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tolka artikel 9 tillsammans med artikel 47 i EU:s stadga om de grund-
läggande rättigheterna, funnit att miljöorganisationer har en 
grundläggande rätt till ett effektivt rättsmedel också i de fall Århus-
konventionen inte genomförts i EU-rätten genom antagandet av se-
kundärrättslig lagstiftning. EU-domstolens praxis avseende klagorätt i 
miljömål diskuteras vidare i förhållande till den mer övergripande EU-
rättsliga traditionen av att stärka enskildas rätt i nationell domstol 
(som identifierats i del II), samt i ljuset av de specifikt miljörättsliga 
syften som reflekteras i Århuskonventionen (och som identifierats i 
del I). Slutsatsen dras att genomförandet av artikel 9, särskilt vad 
gäller miljöorganisationers klagorätt, har stärkt den sedan tidigare 
befintliga traditionen av att allokera EU-rättens genomförande till 
nationella domstolar, med hjälp av klagomål från enskilda. Ett antal 
frågor som kan få betydelse för den fortsatta gestaltningen av 
miljöorganisationer och enskildas roll i EU:s miljörätt identifieras. 
Bland dessa återfinns vilket skön EU:s medlemsstater medges att 
ställa krav på miljöorganisationer för att de ska omfattas av rätten till 
tillgång till rättslig prövning, samt hur Århuskonventionens 
efterlevnadskommitté och EU-domstolen framöver kan komma att 
tolka fysiska personers rätt att klaga. Slutligen utreds hur tysk och 
fransk förvaltningsrätt påverkats av Århuskonventionens genom-
förande. Det konstateras att såväl tysk som fransk rätt idag har 
särskilda regler för att underlätta för miljöorganisationer att klaga i 
förvaltningsdomstol. I såväl Tyskland som Frankrike har organisa-
tioner också en rätt att klaga på beslut utan att visa att de har ett 
individuellt intresse för detsamma. För fysiska personer gäller såväl i 
Frankrike som i Tyskland, med få undantag, de allmänna reglerna för 
klagorätt. Miljöorganisationer har därmed, i linje med vad Århus-
konventionen föreskriver, en priviligerad ställning i jämförelse med 
fysiska personer, vilka i huvudsak bara kan klaga om de har ett 
individuellt eller personligt och direkt intresse som berörs av det 
överklagade beslutet. Århuskonventionens påverkan på tysk rätt är 
mer påtaglig än dess påverkan på fransk rätt. Medan 
miljöorganisationers möjlighet att klaga utvidgats i tysk rätt, har den 
knappast ändrats i Frankrike. I ett avseende har denna rätt i stället 
inskränkts: lokala miljöorganisationer har inte längre, som tidigare, 
möjlighet att få status som ”recognised environmental organisation” 
(association aggréée de protection de l’environnement), med 
priviligerad klagorätt i förhållande till allmänna regler. Även fysiska 
personers möjlighet att klaga på beslut inom ramen för 
planlagstiftning (under den s.k. Code de l’urbanisme) har nyligen 
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begränsats genom införandet av striktare kriterier för klagorätt. 
Slutsatsen dras att tysk rätt sedan Århuskonventionens ikraftträdande 
gått mot en mer vidsträckt klagorätt och ram för domstolsprövningen i 
förvaltningsrättsliga miljömål, medan fransk rätt i någon mån har 
introducerat nya begränsningar av möjligheten att klaga på miljö-
rättens område. 

Sist sammanfattas avhandlingen, och dess slutsatser analyseras 
integrerat. Enskilda och miljöorganisationers roll, liksom domstolars 
och rättsvetenskapens roller i den pågående omgestaltningen av för-
valtningsprocessrätten, och dess betydelse för miljörätten, betonas och 
problematiseras. 
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