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CHAPTER 6

Enabling Access to Digital Content*

§6.01 INTRODUCTION

European copyright law has not until recently expressly concerned itself with the
availability of copyright-protected material. From an economic perspective this has not
been necessary because unless the author publishes their work, they will not be able to
benefit economically from the exploitation of the rights. Questions relating to access do
not arise since this presumes that an author that has invested time and effort, and
money, in creating a work will want to benefit from the economic exploitation of the
rights. This presumption operates in line with the incentive-based theory of copyright
law – the author receives exclusive rights in return for the creation of a work that they
are able to use and profit on by making the work available, and will, for this reason,
decide, or continue to, do so. At the same time, the concept of exclusivity of rights
embeds the notion that it is the owner of the rights that decides when, how, and if at
all, the work will be made available to the public (on the market). After all, copyright
law affords protection also to unpublished works. This places copyright on a slightly
different spectrum than other intellectual property rights, such as patents or trade-
marks, in which respectively the invention is published following a successful appli-
cation or the mark, while also published, is required to be used for protection to
remain.323 Nevertheless, comparable requirements have existed in copyright law.324

* This chapter is based on the author’s ongoing research in Szkalej, K., ‘Consumption of digital
works – an analysis of EU copyright law within the framework of lawful acquisition and use of
protected content’ (forthcoming 2019).

323. See for example Art. 98 European Patent Convention and Art. 16 Directive 2015/2436 to
approximate the laws of the Member States relating to trademarks (Recast).

324. For example, under Art. 5(1) of the original text of the Berne Convention as agreed on 9
September 1886 the exclusive right of making or authorising a translation of a work expired ten
years after publication of the original version. The subsequent Paris Act of 4 May 1886 changed
the wording of Art. 5(1) but maintained a rule whereby that right will ‘cease to exist’ after the
same period.
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The dissemination of protected content has historically necessitated the involve-
ment of commercial actors at various intervals in the process, such as book publishers,
record labels, film producers, that create a finished product that can be transported to
retail stores, broadcasting organisations, or cinemas. Because of such commercial
actors’ involvement in the product creation process and in the distribution chain, it has
also not been necessary to encourage the dissemination of content – a publisher or
record label that must invest in the creation and duplication of the product and
potentially its marketing has an incentive to put a work on the market in a way akin to
a pharmaceutical company that has invested in the creation of a medicinal product and
seeks, firstly or supplementarily, to recoup the investments made.

The territorial nature of copyright protection and fragmented legal approaches in
the Member States either generally or within specific sectors create sometimes chal-
lenges for various stakeholders to enter specific markets or simply make it not viable
from a commercial perspective. The EU legislator, driven foremost by internal market
considerations, has on numerous occasions taken steps to facilitate the making
available of content, by primarily aiming to make the clearance of rights easier. In the
early 1990s the SatCab Directive, in this context, except clarifying the legal status of
satellite broadcasts, introduced an extended collective licensing mechanism by permit-
ting Member States to allow a collective agreement between a broadcasting organisa-
tion and a collecting society to extend under certain circumstances to rightholders who
are not represented by the collecting society, and mandating representation for cable
retransmissions.325 In 2014 the CRM Directive introduced an administrative framework
for multi-territorial licensing of rights in musical works for online use in the internal
market.326 Other previous attempts, while slightly more direct, have either been limited
to a specific type of work and for the benefit of specific institutions,327 discretionary and
limited to events of general public interest,328 or required the promotion of access to
European works and reservation of a proportion of the transmission time for such
works, in both cases ‘where practicable and by appropriate means’, yet requiring that
certain works are not transmitted outside periods agreed with rightholders, without
regulating such agreements.329

325. SatCab Directive, Arts 3 and 9 respectively.
326. See especially Arts 23–24 and 29–31 CRM Directive.
327. Orphan Works Directive, Arts 1 and 6.
328. Audiovisual Media Services Directive, Art. 14.
329. Audiovisual Media Services Directive, Arts 13, 16, 17, and 8, respectively. The Directive is

currently under review; see Commission, ‘Proposal for a Directive amending Directive
2010/13/EU on the coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the provision of audiovisual media services
in view of changing market realities’ COM/2016/0287 final. See also Art. 7 of the current
directive, encouraging the gradual making accessible of media services to persons with a visual
or hearing disability. With regards to this, very important legislative steps have been taken to
respond to the concerns and needs of persons with a disability. See, in particular, Directive
2017/1564 of 13 September 2017 on certain permitted uses of certain works and other subject
matter protected by copyright and related rights for the benefit of persons who are blind,
visually impaired or otherwise print-disabled, and Regulation 2017/1563 of 13 September 2017
on the cross-border exchange between the Union and third countries of accessible format
copies of certain works and other subject matter protected by copyright and related rights for
the benefit of persons who are blind, visually impaired or otherwise print-disabled.
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Most of these legislative interventions are soft in the sense that they promote
industry-led market developments and solutions – while a limited institutional frame-
work is created, the industry is left to itself in the belief that market forces and
competition will ultimately determine the best outcomes. Arguably, this has not always
been working – most recently the European legislator has adopted a regulation to
ensure access to online content services in the EU and in reaching this objective it
attained a very different approach than previously within the copyright sector.

§6.02 CROSS-BORDER PORTABILITY OF CONTENT SERVICES: THE
STREAMING REGULATION

In 2015 the Commission proposed as part of its Digital Single Market Strategy330 the
introduction of a regulation to ensure access to online content services in the EU.
Passed approximately 1.5 years after the initial proposal,331 and applicable since 1 April
2018,332 the instrument is important for at least two reasons.

It is the first ever Regulation in the area of EU copyright law, the effect of which
is its direct applicability in the Member States and binding character,333 and the
uniform interpretation and application of its provisions throughout the Union. From a
legal hierarchical point of view, it places the rules above the InfoSoc Directive and the
remaining directives where they may conflict, and it guarantees that rightholders and
online service providers from different Member States are subject to the ‘exact same
rules’,334 in contrast to, for example, the discretionary framework of limitations and
exceptions established by the InfoSoc Directive. To this extent it is worth noting that
the only caveat made, in recital (34), concerns the application of the CRM Directive,
which the Regulation does not affect.335

Second, but equally importantly, the Regulation directly regulates market rela-
tionships in the context of the provision of online content services by obliging market
actors to provide under certain circumstances access to content and to have the same
offering, and preventing rightholders as well as service providers from departing from
this obligation by way of agreement. In this way the Regulation does to some extent
affect the prerogatives ordinarily available to holders of exclusive rights, which too is
a measure that European copyright law has generally avoided. In this sense, the
Regulation constitutes an important sector-specific piece of legislation in what can be
described as the area of consumer copyright law.336

330. COM(2015) 192 final.
331. Commission proposal, COM(2015) 627 final, published on 9 December 2015, adopted version

signed by the European Parliament and Council on 14 June 2017.
332. Article 11(2). See Corrigendum to Regulation (EU) 2017/1128 on cross-border portability of

online content services in the internal market [2017] OJ L 198/42.
333. See TFEU, Art. 288.
334. COM(2015) 627 final, p. 4.
335. As well as Arts 101 and 102 TFEU, concerning competition law (recital (33)).
336. See also Arts 5(1)(g)-(h), 6(1)(r)-(s) 9(2)(c), 16(m), and 17 Consumer Rights Directive, and

generally Commission, ‘Proposal for a Directive on certain aspects concerning contracts for the
supply of digital content’ COM(2015) 634 final.

Chapter 6: Enabling Access to Digital Content §6.02
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For the sake of simplicity and for reasons explained below, Streaming Regulation
constitutes a more appropriate and less equivocal short form and designation of the
subject matter of the Regulation than Cross-Border Portability of Online Content Services
(Regulation) or simply Portability (Regulation) and will, therefore, be used henceforth.

[A] Portability or Access?

The Streaming Regulation introduces a common approach to what it, rather oxymo-
ronically, describes as ‘cross-border portability of online content services’.337 The main
issue that the Regulation addresses is the potential lack of access to online services
when consumers temporarily visit another Member State, an issue which is recognised
in recital (3):

Consumers increasingly enter into arrangements with service providers for the
provision of online content services. However, consumers that are temporarily
present in a Member State other than their Member State of residence often cannot
continue to access and use the online content services that they have lawfully
acquired the right to access and use in their Member State of residence.

Consequently, at its core, the Regulation requires that services lawfully provided
in a Member State must be made available to the subscribers of such services when
they are temporarily present in another Member State.338 The underlying aim is,
therefore, the management of reasonable expectations – consumers pay for access to
content in their home Member State, travel to another Member State, for example, for
holidays, and find out that they are not able to connect to the service or that the content
which is available through the service in their home Member State is not available in
the other Member State. The need to introduce an obligation such as this one for paid
services seems rather counter-intuitive in the ubiquitous networked environment.
Nevertheless, lack, or denial, of access for paid services was an issue that transpired
early in the legislative process, which is all the more surprising since European markets
provide access to over 500 million consumers. Prior to its initial proposal, the
Commission launched in December 2013 a public consultation on the review of the EU
copyright rules, which included a number of questions on cross-border access to online
content.339 The consultation generated a response amount of more than 9,500 replies to
the consultation, of which 5,622 (58%) responses came from ‘end
users/consumers’.340 According to the Commission Consultation Report, ‘the vast
majority’ of end user/consumer respondents reported issues when attempting to
access online services in other Member States:

337. Streaming Regulation, Art. 1(1).
338. Streaming Regulation, Arts 1(1) and 3(1).
339. Notably the first seven questions.
340. Commission, ‘Report on the responses to the Public Consultation on the Review of the EU

Copyright Rules’, DG Internal Market and Services, July 2014 (Commission Consultation
Report), p. 5.
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Many report seeking to view a video online via YouTube, but being blocked by a
national collective management organisation for copyrighted content. Others
signal the lack of access to popular video on demand services such as Netflix and
the BBC iPlayer, which are currently only available to the residents of some EU
Member States. Music services such as iTunes and Spotify are also criticised for
either not being accessible in certain countries or only featuring a limited online
catalogue compared to the one they offer in other countries. More generally,
consumer [sic] report being frequently confronted with messages indicating that a
given item of content/service is not available in their country. The experience is all
the more frustrating, some say, when it happens to people seeking to view or listen
to content from their home country when in another EU country.341

This highlights three relevant issues:

(A) the unavailability of a specific service for residents of a Member State,
(B) the unavailability of a specific service in a Member State for visiting residents

of the Member State in which the service is ordinarily available,
(C) the lack of identical content in Member States in which the service is available

and can be used either by residents of that Member State or another Member
State. This can be divided into the following two related issues:
(C1) the unavailability of specific content on a service provided in one

Member State, but availability of that content on the same service in
another Member State

(C2) the unavailability of specific content to residents of a Member State in
which the content is available when such residents access the service
from a Member State in which the content is unavailable (C1).

The obligation to make content available to consumers is contained in Article 3
Streaming Regulation and requires that providers of paid online content services:

enable a subscriber who is temporarily present in a Member State to access and use
the online content service in the same manner as in the Member State of residence,
including by providing access to the same content, on the same range and number
of devices, for the same number of users and with the same range of functionalities
[emphasis added].

Consequently, the Regulation deals with issue (B) and (C2) identified above, i.e.,
a service which is available to residents (subscribers) of a Member State must be made
available to those residents when they are visiting another Member State, but not with
issues (A) or (C1) which is also made clear at the end of recital (12):

The concept of cross-border portability of online content services should be
distinguished from that of cross-border access by consumers to online content
services provided in a Member State other than their Member State of residence,
which is not covered by this Regulation [emphasis added].

Moreover, recital (17) provides that:

This Regulation should apply only to online content services which subscribers
can effectively access and use in their Member State of residence without being
limited to a specific location, as it is not appropriate to require providers of online

341. Commission Consultation Report, p. 6.
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content services that do not offer portable online content services in the Member
State of residence of a subscriber to do so across borders.

Hence, what constitutes cross-border access by consumers to (ubiquitous) online
content services provided in, or targeting, their Member State of residence, the Regula-
tion describes as cross-border portability of online content services. As suggested further
below, there is an issue with important terms in the Regulation, however the portable
nature of an online content service consists in the effective access and use of the online
content service in the Member State of residence without being limited to a specific
location,342 i.e., it is infrastructurally not intended to be used solely in one location, as
opposed to, for example, a television subscription service, which these days often
delivers content over the Internet network (IPTV).343 Hence, with reference to this
conceptual framework, the Regulation concerns exclusively cross-border access to
portable online content services.344

[B] Scope of Application: Streaming and Downloading?

While some provisions of the Regulation are to some extent self-explanatory, there is
remarkably no unequivocal indication of the mode of content acquisition that the
Regulation is intended to apply to, or not apply to. Instead, reference is made to access
to, and use of, online content services throughout the Regulation. As indicated above,
the underlying problem is, however, access to content, not the service as such. Having
access to, and using, an online content service may very well occur already when a
consumer has logged in to the service and is browsing the content catalogue, without
necessarily consuming (viewing, listening to, reading, or as the case may be – playing)
the content or having that possibility. After all, while some paid services require the
payment of a subscription fee before the content catalogue can be viewed, others
require payment of such a fee, or a one-time fee, once the consumer wishes to consume
the content but allow the browsing of the content catalogue before the completion of a
transaction. recital (15) states however that the Regulation:

should apply to online content services that providers [having cleared the relevant
rights] provide to their subscribers on the basis of a contract, by any means
including streaming, downloading, through applications or other technique which
allows use of that content [emphasis added].

As the Regulation does not define these terms nor place them in the context of the
functionality of an online content service, it is useful to first briefly look at the different
modes of content acquisition for the purpose of their subsequent consumption.

342. Streaming Regulation, Art. 2(6).
343. Where the same service offers however the possibility to view broadcast content on another

device than the connected TV, it will be considered a portable service. This is sometimes
referred to as Web TV.

344. But, since the concept ‘portability’ is part of the definition of ‘online content service’ in Art.
2(5), cross-border access to online content services.

Morten Rosenmeier, Kacper Szkalej & Sanna Wolk§6.02[B]
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[1] Modes of Content Acquisition

In the context of consumption of digital works two general forms of legal acquisition of
content can be discerned.

On the one hand consumers can pay a one-time fee and download actual files to
their device. The control and capacity to consume that a consumer is often understood
to be able to exercise over such files is either permanent (indefinite) or time-limited.
The nomenclature used to describe the initiation of such one-time fee transactions are
usually ‘Buy’ for seemingly permanent downloads, and ‘Rent’ for time-limited down-
loads (rental downloads). In the case of the latter type of transaction usually special
software is required for consumers to be able to read or watch the content, while in the
former not necessarily; such software making the files unusable after the relevant
rental period or removing the relevant files from the device. Current examples of major
digital marketplaces allowing such acquisition of different types of content are the
Apple iTunes Store, Google Play Store and Microsoft Store, as well as gaming console-
specific stores, such as the PlayStation Store.345 It ought to be noted that ‘renting’ does
not always necessitate a download of a file in the sense as described here. This depends
on the technological solution used by the supplier, the content in question, as well as
the mode of accessing the content. For example, the supplier can make a rented film
immediately available for watching, instead of requiring or allowing the downloading
of the file,346 or it may make a book available to the consumer in a closed environment
on its servers without allowing the consumer to download the file. E-rentals can,
therefore, be divided into the following two types:

rental downloads, which necessitate a download of the file; and

downloadable rentals, which cannot be downloaded, but may, if the supplier
allows it.

Alternatively, consumers can pay a recurring fee, such as a monthly subscription
fee, and instead receive access to a catalogue of content which they can consume
without having to first download a copy of the file to their device; the access to such a
catalogue being provided either as a standalone service or as part of a bundle of
services.347 This mode of content acquisition, and necessarily consumption, is popu-
larly known as streaming. Current examples of major standalone streaming services
are Spotify, Tidal and Apple Music for music, Netflix, Amazon Prime and HBO Go for
videos, and Storytel for books.348 Similar models exist for video games, for example,
PlayStation Now, although due to the dynamic experience and amount of data,
including audiovisual data, that is required for the experience, some amount of

345. And until October 2017 – Xbox Games Store.
346. Which is often the case when the digital content marketplace is accessed through a media box,

such as AppleTV, connected to the TV, as opposed to accessing the same marketplace through
the personal computer.

347. Such as in the example above, whereby a ‘portable’ Web TV service is offered as part of a
non-’portable’ IPTV contract.

348. That is e-books and audio books.

Chapter 6: Enabling Access to Digital Content §6.02[B]
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downloading is usually required for solely practical purposes. This is normally an act
that the consumer cannot initiate or even prevent.

A similar categorisation was made in the Commission’s Impact Assessment
preceding the proposal for the Regulation, with reference however to the type of
service, rather than the mode of consumption. According to the Assessment, transac-
tional services incorporate purchases and rentals, while subscription services incorpo-
rate streaming.349

The difference between these two modes of content acquisition, except the type
of payment and the á la carte or all-you-can-eat buffet character, relates to the degree
of control that a consumer can usually exercise. When content is ‘bought’ (purchased)
for a one-time fee and necessarily downloaded to a device such as a computer,
consumers often have simultaneous access to the actual computer file by other means
than by the designated software which was used for purchase and subsequent,
necessary, download, such as Apple’s iTunes software which provides access to the
iTunes Store and is simultaneously a music or video player.350 Being able to exercise
control of the computer file means that consumers can use software of their choice, for
example, specific music or video players, to play the content, transfer the downloaded
file to another part of the hard disk, to physical backup storage, cloud storage, a
portable device etc. Although the ability to access a computer file or transfer it to a
portable device is not equivalent to being able to play (consume) the content on that
portable device or with other music or video playing software, the common denomi-
nator for all these acts is that they can be carried out offline.351 Streaming, on the other
hand, requires consumers to maintain a continuous connection to the servers of the
service provider while the content is being consumed because the consumer device
needs to be able to continuously access the data, as well as maintain access to the
content catalogue. ‘Permanent downloads’ are instead accessible directly from the
device to which they were downloaded following a transaction, and also often from the
portable device to which they were subsequently transferred. Hence, in the case of
purchases and rentals, while access to the digital marketplace is only necessary to
acquire the content (complete the transaction) but not necessarily to consume it, in the
case of streaming access to the service is continuously required during the act of
consumption. In other words, in the case of streaming, access to (acquisition of), and
consumption of, content are virtually equivalent events which do not require an
intermediary act.

Admittedly a number of streaming services offer so-called offline use which
enables consumers to consume content without having to be connected to the servers

349. See Commission, ‘Impact Assessment accompanying the document Proposal for a Regulation of
the European Parliament and of the Council to ensure the cross-border portability of online
content services in the internal market’ (Staff Working Document) SWD(2015) 270 final
(Commission Impact Assessment), pp. 7–8.

350. A personal media library manager.
351. It is however not a natural characteristic of digital purchases. It is possible, or not possible,

because content protection (the DRM system) has been designed in that way or no protection
has been introduced. While desirable, DRM systems need not an Internet connection to be
effective. See generally on DRM in Chapter 8 below.
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of the service. Such offline use does involve the downloading of a file, but it differs from
‘permanent downloads’ because the entire act of consumption occurs within a closed
technological environment, such as the Spotify computer software or Spotify mobile
app, there is generally no access to such downloaded files otherwise than through that
function-limited environment, and the consumer is either expected to reconnect after
a specific number of days, for example, until the next billing period so that the validity
of rights can be verified, or the downloaded files are consumable for a limited number
of days such as a week, after which they will be deleted or rendered unconsumable,
despite being stored on the device and need to be re-downloaded again. In this way
‘offline streaming’, while being reminiscent of ‘permanent downloads’, is technologi-
cally comparable to ‘rental downloads’, although for the latter consumers may exercise
similar control as for ‘permanent downloads’ depending on the digital marketplace in
question, whereas for ‘offline streaming’ such a possibility is not intended to exist at
all. From the perspective of consumer experience, ‘downloadable rentals’ are similar to
streaming because the content is available through the supplier’s closed environment,
the consumer cannot normally exercise any control over the file, and the content can
normally only be accessed online. The difference, however, is the one-time fee
character of the transaction, usually shorter availability of content (such as twenty-four
or forty-eight hours as opposed to one month), and the unavailability of the remaining
content catalogue following the completion of the transaction.

[2] Enabling Access to, and Use of, an Online Content Service

The question is therefore whether ‘by any means, including streaming, downloading
…’ in recital (15), and therefore the Regulation, as a whole, is meant to cover
streaming, permanent downloads, and electronic rentals (rental downloads and down-
loadable rentals) or merely streaming and offline use of streaming services which
necessitates downloading.

Regrettably, there is an issue with definitions in the Regulation. Key terms such
as access or use, which are used throughout the Regulation and especially in Article 3
and in the definitions of other terms, are left undefined, while others are circular, or
even redundant, such as temporarily present in a Member State352 or indeed portable.
The obscurity of concepts makes it unnecessarily difficult to establish whether the
obligation actually covers something more than merely enabling the ability to browse
the online content catalogue.

Article 3(1) Streaming Regulation obliges service providers to enable a subscriber
‘to access and use the online content service’ when they are temporarily visiting
another Member State. Must such access and use of the service necessitate the
immediate ability to consume content? Reasonable as such a requirement may be, it
precludes permanent downloads and rental downloads. As noted above, the ability to
access and use a streaming service is equivalent to the ability to consume content

352. ‘Being present in a Member State other than the Member State of residence for a limited period
of time’ (Art. 2(4)).

Chapter 6: Enabling Access to Digital Content §6.02[B]
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because access to the streaming service necessitates access to the content – access and
use of the service is equivalent to access and use of the content. The same can be said
of downloadable rentals. In the case of permanent downloads and rental downloads,
on the other hand, access and use of the service (the digital marketplace) involves the
conclusion of a transaction that, for the purpose of access and use of the content, first
requires a download. Since actual access to, and use of, content will in most cases
occur completely offline353 and certainly not on an accessible website, access to and
use of content does not simultaneously involve access to and use of an online content
service. This, if it is accepted that an online content service is also one that offers
purchasing and e-renting.

The circular definition of ‘online content service’ in Article 2(5) defines online
content services as essentially services provided on agreed terms and online, ‘the main
feature of which is the provision of access to, and the use of [content] (…) whether in
a linear or an on-demand manner [emphasis added]’.354 While the latter two terms are
also not defined in the Regulation, they are usually used as alternatives to each other
and are understood to respectively refer to ‘live’ transmissions and transmissions
which can be initiated by a consumer during a time they see fit (i.e., they are non-linear
transmissions). The difference between the two terms relates solely to the time of
consumption and the ability to select content out of an available catalogue pre-selected
by the service provider and not the consumer.355 In either case, it is the service that
controls the availability of content; it is the service that exercises technological control
over the content and therefore over the capacity to consume the content. Á la carte
content, purchases and rental downloads, is available on demand only because the
consumer has downloaded a file to their device and exercises (variable) control over
that file, without having to maintain a connection to the servers of the service, as
opposed to all-you-can eat buffets and downloadable rentals.

Oddly, recital (9) of the Regulation, in explaining that transmission of content
protected by copyright requires the authorisation of rightholders, states that ‘This is
equally true when such transmission takes place for the purpose of allowing a
consumer to carry out a download in order to use an online content service’.

Hence, on a literal reading the argument could be made that permanently
downloaded content is also provided on demand since the consumer may choose when
to play such content once they have purchased and subsequently downloaded it. This
does not, however, correspond to the established meaning of on demand. In the same
way it could be argued that an online seller of music CDs or DVD films provides access
to content, which is also digital, and would have to be considered an online content
service the main feature of which is the provision of access to content in an on-demand
manner. Admittedly, access to digital content stored on a tangible medium is delayed

353. A DRM system may require authentication with the supplier’s server, but this is the individual
choice of the supplier.

354. The quoted sentence refers to Art. 2(5)(ii) and constitutes an alternative to point (i) which
defines an online content service as, essentially, a service provided on agreed terms and online
‘which is an audiovisual service defined in point (a) of Art. 1 of Directive 2010/13/EU’, i.e., a
linear or on-demand audiovisual media service.

355. See analogously Art. 1(e) and (g) Audiovisual Media Services Directive.
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because of the need to post, or pick up, the CD or DVD, but so is á la carte ordering
because the file must be downloaded first.

This makes it difficult to conclude that the Regulation includes this kind of
content acquisition. The same cannot, however, be held for downloadable rentals
which are after all consumed in an on-demand manner in the same way as content
which is consumed through a streaming service.

[3] Exclusive Rights Affected

An alternative approach to this issue could be to base the assessment on the type of
exclusive rights that a service provider would have to license to be able to offer their
service, apart from the right of reproduction. Notwithstanding the rental right,356

on-demand transmissions are encapsulated by the communication to the public right,
as opposed to the distribution right, the latter of which requires that the transaction be
considered a sale.357 Unfortunately, whether permanent downloads fall under Article 3
or Article 4 InfoSoc Directive is still highly debated and the CJEU has not yet had the
opportunity to cast light on this issue. From a transactional perspective, there appears
however not to be any overriding reason to consider a purchase transaction for a
one-time fee and designated by the word ‘Buy’ as something else than a sale within the
meaning of Article 4 InfoSoc Directive. Where additionally the content is DRM-
protected and is exclusive to the buyer, the specific digital file possesses far better
properties than tangible goods such as a printed book, a music CD or a DVD film in
terms of excluding consumption by others. Accepting this conclusion means that
permanent downloads fall outside the scope of the Regulation because products which
are distributed, as opposed to communicated, to the public are not provided on
demand in a materially different way than a music CD purchased in an online shop.

[4] Subscribers Who Subscribe

That access and use of online content services are intended to be provided for
subscribers may suggest that solely streaming is intended to fall within the scope of the
Regulation because it is difficult to consider consumers who complete one-time fee
transactions and receive access to one item, permanently or not, as subscribers. Article
2(1) defines however a subscriber as ‘any consumer who, on the basis of a contract for
the provision of an online content service with a provider whether against payment of
money or without such payment, is entitled to access and use such services in the
Member State of residence’, without there being reference anywhere to the recurring or
continuous nature of such access over a period of time, which the word subscriber or
subscription normally implies.

356. Which, it is presumed, could also apply to digital content delivered over the Internet, as is the
case of lending. See C-174/15 VOB. On this case see further Chapter 7 (§7.03) below. Arguably
an ‘online’ rental right overlaps in its entirety with the communication to the public right.

357. See Chapter 4 (§4.02) above.
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Nevertheless, recital (26) provides that the Regulation should ‘enable subscribers
to enjoy online content services to which they have subscribed in their Member State of
residence when they are temporarily present in another Member State [emphasis
added]’, which reasonably suggests that the service in question ought to be a
‘subscription service’. This sentence, and especially emphasised wording, was not part
of the original proposal but was introduced by the European Parliament.358 Moreover,
the European Economic and Social Committee seems to have had exclusively subscrip-
tion services in mind, and therefore what is denoted here as ‘streaming and offline-
streaming’, when it explained in its opinion that the proposal ‘covers content that is:
distributed by broadcasting organisations or information society service providers;
linear or on-demand; downloaded, streamed or delivered by other means; provided by
large companies or by SMEs; against payment (subscription) or free of charge [empha-
sis added]’.359

As noted above, the Commission’s Impact Assessment distinguishes between
transactional services and subscription services. Accepting the equivalence of what the
Commission called subscription services in its Impact Assessment, and the implication
in recital (26) does not only categorically exclude permanent downloads but also
e-rentals from the scope of the Regulation, since neither are part of a subscription
service.

[5] Looking Beyond Access to an Online Service

It is noteworthy that a binding and directly applicable legal act which contains
obligations that are fundamental to the functioning of the digital internal market makes
it so difficult to establish the particular object(s) of the obligation. There is surprisingly
little guidance in the legislative work preceding the adoption of the Regulation, with
very few details on this particular question in the Commission’s communication. The
Committee of the Regions limited itself to a laconic, yet differentiating, statement that
the proposal ‘seeks to enable users who have purchased online content or taken out a
subscription in their country of origin to access them …’,360 while the Economic and
Social Committee, as noted above, although referring both to downloading and
streaming, qualified the form of payment as subscription. The different Committees of
the European Parliament, which was the body that proposed to introduce the excerpt
recital (26) quoted above, seem to also have slightly different understandings, referring
on the one hand either to ‘any digital content lawfully purchased’ or on the other hand

358. European Parliament, ‘Position of the European Parliament with a view to the adoption of
Regulation (EU) 2017/ … of the European Parliament and of the Council on cross-border
portability of online content services in the internal market’ EP-PE_TC1-COD(2015)0284
adopted at first reading on 18 May 2017, p. 16.

359. European Economic and Social Committee, ‘Opinion on the Proposal for a Regulation of the
European Parliament and of the Council on ensuring the cross-border portability of online
content services in the internal market’ INT/781 27 April 2016, p. 6.

360. European Committee of the Regions, ‘Modernisation of the EU Copyright Rules’ (Opinion)
SEDEC-VI-009, 8 April 2016, p. 11 para. 12.
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‘online content to which [consumers] have lawful access’.361 It is rather ‘temporarily
present’ and ‘Member State of residence’ that have occupied centre stage in the
legislative work; concepts which are arguably least difficult to define.

The potential exclusion of permanent downloads and e-rentals from the scope of
the Regulation is difficult to accept since there is no convincing reason to treat
permanent downloads and e-rentals differently from streaming, from the perspective of
the desire to prevent the inaccessibility of content during temporary visits in another
Member State. The de facto issue that the Regulation attempts to resolve originates
from how technology is being used, rather than how it can be used, which is why the
adopted provisions require that [content providers] enable access and use of a service,
the main feature of which is the provision of access to, and the use of, content in a
linear or an on-demand manner. Such a construction of the obligation, with a view of
resolving the issue of content accessibility, only makes sense if access to the service
and consumption of content are virtually equivalent events.

The Commission’s Impact Assessment drew the conclusion that cross-border
accessibility issues do not occur for transactional services which require a download
(permanent downloads, rental downloads)362 which may suggest that the Regulation
does not in fact concern such modes of content acquisition. As for downloadable
rentals, although the Assessment concluded that such issues do occur,363 the only
example provided, out of eleven different examples, related to the inconvenience of
having to download an already rented film prior to travelling to another Member State
instead of being able to rely on the ‘streaming feature’.364 The reason why such issues
do not occur for transactional services, at least permanent downloads and rental
downloads, may have nothing to do with natural market constraints but the voluntary
abstention from the use of technology in this way, compared to denying access to, or
offering different content on, subscription services while visiting another Member
State. A supplier of digital content, who may simultaneously be a manufacturer of the
device on which that content will be consumed, may very well use technology in such
a way that the device, as opposed to an online content service, the marketplace from
which the content has been acquired, will refuse to play the content when the
consumer is present in another Member State, following the establishment of that a
fact, for example, on the basis of the mobile network the consumer’s mobile phone has
connected to in the other Member State or the IP address that that network will assign
to the device. In such a situation the consumer will not be able to watch, listen to, read,
or play the content, yet will not be accessing, nor using, an online content service

361. See European Parliament, ‘Report on the proposal for a regulation of the European Parliament
and of the Council on ensuring the cross-border portability of online content services in the
internal market’ Committee on Legal Affairs, A8-0378/2016, 9 December 2016, pp. 43, 70. See
also p. 102.

362. Commission Impact Assessment, p. 7.
363. Commission Impact Assessment, p. 7, ‘The question of portability however arises where the

content is accessible via a digital locker or where it is streamed by the service provider, which
is typical for rental, as in these cases the access to content is not within the consumer’s control’.

364. Commission Impact Assessment, p. 9, ‘If a user of the transactional Universciné (Belgium) film
service wants to watch an already rented film while staying temporarily in the Netherlands, he
has to download it before travelling – he will not be able to rely on the streaming feature’.
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because everything is instead localised to the consumer’s device. While preventing a
consumer from being able to play content which is stored on their device is counter-
intuitive, so is the denial of access to services which a consumer is paying for. From a
commercial perspective, controlling the behaviour of devices in such a way may, for
example, effectively enable a content provider to require an additional payment for
such extraterritorial access to content stored on their own device.

The obligation to enable access and use of a service is complemented by a
number of supplementary obligations which fall within the ambit of data protection
law and it is simply desirable for individual content providers to be able to definitely
ascertain whether those obligations, as opposed to voluntary measures which may
overlap with legal obligations, also apply to them. In this context, it may be useful to
refer to the Article 29 Working Party, an advisory body set up under the old data
protection framework,365 which opined, in relation to the question of whether the
concept of personal data also incorporates (dynamic) IP addresses, that ‘unless [a
service provider] is in a position to distinguish with absolute certainty that the data
corresponds to users that cannot be identified [and therefore that the framework will
not apply], it will have to treat all IP information as personal data, to be on the safe
side’.366 Such a rhetoric would require compliance with the Regulation regardless of
which modes of content acquisition fall within the ambit of the Regulation. However,
since the supplementary obligations concern inter alia the obligation to cease the
provision of cross-border access in specific circumstances, the inclusion of transac-
tional services may in fact force such services to act in a way that they are today not
acting according to the Commission Impact Assessment; which is another reason for
making it difficult to hold that the Regulation is intended to cover such services.

By not incorporating permanent downloads within the ambit of the Regulation,
as is suggested here, the European legislator has drawn a line between content
acquired in such a way and content that is streamed, making it clear that the latter
requires different legal treatment from the former. Such an outcome, a legal interven-
tion on the market which differentiates between forms of content acquisition, can only
be reasonably justified if the transactions, as seen from the perspective of an online
marketplace offering digital content, are governed by different exclusive rights,
because the exclusive rights provide, after all, different types of exclusive control once
payment is completed and content becomes available for the consumer. The scope of
the Regulation, in light of the issues that it is intended to address, may therefore very
well imply indirectly that the making available of permanent downloads for a one-time
fee is simply perceived as constituting a form of dissemination falling under Article 4
InfoSoc Directive, i.e. distribution. That is so because that provision, by virtue of
requiring that the transaction be a sale, delimits the control that may be exercised after
the transaction is completed and cross-border access issues do not therefore arise as a

365. See Art. 29 of Directive 95/46/EC on the protection of individuals with regard to the processing
of personal data and on the free movement of such data.

366. Article 29 Working Party, Opinion 4/2007 on the concept of personal data, WP 136, adopted 20
June 2007 p. 17.
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matter of law, making therefore legal intervention unnecessary.367 Analogously, the
reason why a book seller is not entitled to decide when a book is available, and when
it is not available, for reading by the purchaser after it has been sold and collected, is
attributable to the change of ownership in the product that was purchased, and not
because the book seller is unable to exercise that kind of intrusive control.368

Ultimately, however, it is a matter for the CJEU to decide.

[C] Compliance

In connection with the obligation under Article 3 to enable access to online content
services to subscribers who are temporarily present in another Member State, the
Streaming Regulation imposes a number of qualitative and administrative require-
ments that online content service providers must comply with.

[1] Quality of Service

Most importantly, yet not surprisingly, the obligation requires that the service be
essentially identical as in the Member State of subscription (residence). That is,
subscribers must be able to access the service in the same way as in the Member State
of residence, they must have access to the same content and on the same number and
type of devices, and the same functionality.369 Interestingly, the obligation also
requires that the same number of users receive access. One question that arises in
connection to this is whether it is a prerogative of the service provider, or alternatively
the holder of the exclusive rights, to exclusively offer access to the service in one
Member State at a time; i.e., when the actual paying subscriber (customer) connects to
the service from another Member State, need the service not simultaneously be
available to the remaining users who receive access as part of the same subscription
when those users connect from the Member State of subscription or a third Member
State?

The arguably broad definition of a subscriber in Article 2(1) potentially precludes
this,370 nevertheless, such a situation cannot ever arise because Article 4 localises
cross-border access to an online content service to the Member State of residence.
Hence, if each member of a family of four resident in Sweden connects to an online
content service from different Member States, for example, if the parents connect
during their holidays in Portugal, while the daughter and son each connect from France

367. But not necessarily undesirable, at least for reasons of legal certainty.
368. Whether the suggested applicability of Art. 4 InfoSoc Directive means that so-called digital

exhaustion applies is an entirely different, albeit related, question. See further Chapter 7 below.
369. Streaming Regulation Art. 3(1).
370. ‘Any consumer who, on the basis of a contract for the provision of an online content service

with a provider (…) is entitled to access and use such service in the Member State of residence
[emphasis added]’.
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and Italy during their summer language courses, each of them will be connecting to the
service from Sweden for the purpose of the Regulation.371

The identity of the service, and indeed the localised character of access, means
that the service provider cannot require an additional fee for the provision of
cross-border access and, for example, offer it as a premium service. Such a prohibition
is however expressly provided in Article 3(2).

Moreover, while the service provider need not ensure an identical quality of
delivery of the service, unless the contrary has been expressly agreed between the
service and the subscriber, the service must provide the subscriber with information
about the quality of delivery before providing access to the service, and cannot take any
action to reduce the quality of delivery of the service,372 such as configuring the service
in such a way that subscribers accessing the service from another Member State will
only be able to view the content in low-quality.

[2] Verification of Member State of Residence

As the obligation to enable cross-border access to an online content service is intended
to facilitate access from another Member State to services which individuals have
subscribed to in their Member State of residence, the Regulation requires under Article
5(1) that the service provider verifies the Member State of residence, ‘at the conclusion
and upon the renewal of a contract’ for the provision of the service. Such verification
may be repeated if the provider has reasonable doubts about the subscriber’s Member
State of residence,373 which is an issue that may come up if the subscriber has never
connected to the service, or only once during initial access, from what the service
provider determined to be the Member State of residence. Regrettably, the Regulation
does not prescribe any time periods after which such doubts may reasonably arise but
mentions only that a re-verification may occur in the course of the duration of the
contract. Another question is whether the obligation to verify residence at the ‘renewal
of a contract’ also refers to the use of the service during the subsequent month if the
contract has no specific duration, such as most streaming services which provide
access on a monthly basis, as opposed to Web TV services which may be part of an
IPTV twelve-month contract. In such cases the provider will be entitled (obligated) to
conduct verification on a monthly basis since the contract expires at the end of the
billing period and is renewed every time the subscriber continues to use the service. In
this way it could be argued that the Member State of residence can be verified a number
of times during a thirty-day period. Nevertheless, the entitlement to re-verify the
Member State of residence must be viewed in the context of the subscriber’s temporary
presence in another Member State, which, as further discussed below, may be longer
than merely a two-week holiday.

Verification of the Member State of residence could have been discretionary
instead of obligatory because some service providers are present in all EU Member

371. This rule is further discussed below.
372. Streaming Regulation, Art. 3(3)-(4).
373. Streaming Regulation, Art. 5(2).
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States and may not be interested in verifying the specific Member State of residence as
long as they are satisfied with the fact that the subscriber is resident in any Member
State, while others are only present in one or few Member States and may, therefore,
wish to verify that the subscriber is indeed a resident of the specific Member State
targeted or uses a form of payment allowing the service provider to determine that the
payment is originating from the Member State of operation. Concerns that subscribers
resident in one Member State will subscribe to the service provided in another Member
State can reasonably be justified only because of differences in subscription fees, rather
than the availability of other content on the same service in another Member State
(problem (C1) identified above in [A]), however such fragmentation intuitively
conflicts the very idea of the Geo-Blocking Regulation,374 which was proposed as part
of the same package as the Streaming Regulation. Not surprisingly that Regulation does
not apply to copyright and related rights,375 nor to ‘purely internal situations, where all
relevant elements of the transaction are confined within one single Member State’.376

Instead, the Streaming Regulation entitles rightholders to authorise the provision
of the service without verification of the Member State of residence, who may
withdraw such authorisation at any time subject to giving reasonable notice.377

As the obligation to verify residence requires the processing of personal data,
Article 5(1) requires that the means used to verify residence are reasonable, propor-
tionate and effective. This is grounded in the need to limit the interference with
subscribers’ privacy, even though, as suggested above, a service provider might be
entitled to verify residence a number of times in the course of a month. Consequently,
unless the subscriber’s Member State of residence can be verified with sufficient
certainty on the basis of a single means of verification, and depending on the type of
online content service,378 the provision prescribes that not more than two means of
verification may be used from the following exclusive list:

374. Regulation (EU) 2018/302 on addressing unjustified geo-blocking and other forms of discrimi-
nation based on customers’ nationality, place of residence or place of establishment within the
internal market and amending Regulations (EC) No 2006/2004 and (EU) 2017/2394 and
Directive 2009/22/EC (Geo-Blocking Regulation).

375. Geo-Blocking Regulation, Art. 1(5).
376. Geo-Blocking Regulation, Art. 1(6).
377. Streaming Regulation, Art. 5(4).
378. Streaming Regulation, recital (26).
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Permissible Means of Verification of Member State of Residence

(a) an identity card
(b) payment details such as the bank ac-

count or credit or debit card number
of the subscriber

(c) the place of installation of a set top
box, a decoder or a similar device used
for supply of services to the subscriber

(d) the payment by the subscriber of a
licence fee for other services provided
in the Member State, such as public
service broadcasting

(e) an Internet or telephone service supply
contract or any similar type of contract
linking the subscriber to the Member
State

(f) registration on local electoral rolls, if
the information concerned is publicly
available

(g) payment of local taxes, if the informa-
tion concerned is publicly available

(h) a utility bill of the subscriber linking
the subscriber to the Member State

(i) the billing address or the postal address
of the subscriber

(j) a declaration by the subscriber con-
firming the subscriber’s address in the
Member State

(k) an Internet protocol (IP) address
check, to identify the Member State
where the subscriber accesses the on-
line content service.

The means of verification in the second column can only be used in combination
with one of the means in the first column, unless the postal address (point (i)) is
included in a publicly available official register,379 such as in Sweden.

Although the Regulation does not require the use of a specific means of
verification from the list, and does not preclude rightholders from requiring, by way of
agreement with the service provider, the use of specific means of verification,380 the
provider is entitled to request the subscriber to provide the information necessary to
determine the Member State of residence. Failure to provide information that enables
the service provider to verify the Member State of residence will discharge the
obligation, and bar the service provider, to provide cross-border access to the sub-
scriber under Article 3.381

[3] Retrospective Effect

Although the Regulation applies from 1 April 2018, it has retrospective effect since it
also applies to contracts concluded, and rights acquired, before this date to the extent
that such contracts and rights are relevant for the provision of online content
services.382

379. Streaming Regulation, Art. 5(1).
380. Streaming Regulation, recital (26).
381. Streaming Regulation, Art. 5(3).
382. Streaming Regulation, Art. 9(1).
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[4] Service Providers’ Obligation and Discretionary Entitlement Not to
Provide Cross-Border Access

The obligation under Article 3(1), and any supplementary obligations applying as a
result, to enable a subscriber cross-border access applies to subscribers who are
temporarily present in another Member State. Hence, if a subscriber is not temporarily
present in a Member State, the obligation does not apply. This does not however of
itself entitle the service provider to decide whether to continue to provide access or not.
Rather, the service provider is obliged not to provide cross-border access. The
localisation of events under Article 4, which justifies cross-border access, which is
discussed further below in relation to territorial exclusivity, takes place also only when
the subscriber is temporarily present in another Member State. Similarly, therefore,
when that is not the case, localisation does not occur.

Consequently, it seems that only those service providers who have obtained a
licence for the Member States in question and are normally able to provide the service
there are able to decide whether to continue to provide cross-border access when the
subscriber is no longer merely temporarily present in that Member State.383

In any event, the definition of ‘temporarily present in another Member State’ in
Article 2(4) is not helpful in appreciating what this is particularly intended to mean
because such presence is laconically defined as being present in another Member State
(…) ‘for a limited period of time’. Recital (1), on the other hand, provides a
non-exhaustive list of purposes for which subscribers may be temporarily present in
another Member State, some of which can easily be longer than the billing period of a
monthly subscription service or even a one-year contract. That the recital makes
reference to the free movement of persons and services, two of the fundamental
freedoms underpinning the EU may very well evidence that such periods are in fact
meant to fall within the ambit of the definition:

Since the internal market comprises an area without internal borders relying, inter
alia, on the free movement of persons and services, it is necessary to ensure that
consumers can use portable online content services which offer access to content
such as music, games, films, entertainment programmes or sport events, not only
in their Member State of residence but also when they are temporarily present in
another Member State for purposes such as leisure, travel, business trips or
learning mobility.

Consequently, the question of when exactly a subscriber can be taken to no
longer temporarily be present in another Member State for the obligation to cease to
apply, or alternatively after which point in time the service provider’s ‘reasonable
doubts’ as to the Member State of residence may arise to justify a repeated residence
verification under Article 5(2), is at the moment a matter for the CJEU.

383. The contract between the rightholder and the service provider may however preclude
cross-border access in a way mandated by Art. 3 (identical content etc.) in such a situation.
Since such a preclusion would operate outside circumstances regulated by the Regulation, it
does not appear to fall within the ambit of Art. 7, which is discussed further below in relation
to contractual freedom of the parties.
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[5] Online Content Services Provided Without the Payment of Money

The obligation to provide cross-border access to subscribers and to verify the Member
State of residence is intended to primarily apply to content services provided against
the payment of money. Such payments can take the form of indirect payments, for
example, through payments to the provider of another service of which the online
content service is part.384 The Regulation contains however special provisions in
relation to services which are not provided against the payment of money. In
particular, providers of such services are entitled to choose whether they wish to
enable cross-border access to their online content service, and if they so choose, they
are subject to the same obligations as providers of services provided against the
payment of money,385 and must inform its subscribers and relevant rightholders of
their decision to offer such access.386 Although Article 6(2) specifies that such
information shall be provided by means which are ‘adequate and proportional’, it
seems to suffice to publish such information on the service provider’s website.387

The categorisation of services into services provided against the payment of
money and services provided without the payment of money naturally raises the
question of which kind of services fall into the latter. Regrettably, the Regulation does
not define the term nor otherwise imply what specific services ought to fall into the
latter category.

It is submitted that the latter category relates to any online content services which
do not fall into the former category; i.e., services provided against any kind of
performance other than the payment of money, e.g., the provision of personal data or
the creation of a user account, as well as gratuitous online content services whose use
is subject to terms and conditions. Although the Regulation defines a ‘subscriber’ of a
service as a consumer who is entitled to access and use a service ‘on the basis of a
contract’,388 which raises the question whether a user accessing and using a gratuitous
online content service is also a subscriber within the meaning of the Regulation, recital
(15) makes clear that the term ‘contract’ should be regarded as covering ‘any
agreement between a provider and subscriber, including any arrangement by which
the subscriber accepts the provider’s terms and conditions for the provision of online
content services’.

The introduction of a discretionary rule for services provided without payment of
money is intended to address the concern that whereas subjecting such services to the
obligations in the Regulation would involve disproportionate costs (especially in
connection with the obligation to verify the Member State of residence) and a major
change to the way such services are delivered, such services should not be precluded
as such from being able to take advantage of the legal mechanism to provide
cross-border access.389 Online content services which are accessible on the basis of the

384. Streaming Regulation, recital (18).
385. Streaming Regulation, Art. 6(1).
386. Streaming Regulation, Art. 6(2).
387. Streaming Regulation, recital (20).
388. Streaming Regulation, Art. 2(1).
389. Streaming Regulation, recital (20).
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provision of personal data do not seem to create prohibitive costs compared to other
services provided without the payment of money because the same effort does not need
to be expended in verifying the Member State of residence. Such services ought to
perhaps have been included in the category of services to which the obligation under
Articles 3 and 5 always applies; especially that the value of provision of personal data
as a form of contractual performance in the context of acquisition of digital content was
recognised by the Commission in its proposal for the Supply of Digital Content
Directive,390 which was part of the same reform package as the Streaming Regulation.

[6] Enforcement

Interestingly, while the provisions of the Regulation are mandatory, the Regulation
does not prescribe any enforcement measures or competence to specific bodies, such as
a court or a consumer protection agency, to ensure compliance with the obligations.

Admittedly data protection issues that may arise in connection with the obliga-
tion, and conditional discretion, to verify the Member State of residence will fall under
the General Data Protection Regulation391 and the e-Privacy Directive392 which pre-
scribe specific measures, rights and competent bodies.

Arguably, an enforcement mechanism may not be necessary since the country-
of-origin principle localising cross-border access to the Member State of residence
means that service providers are not required to negotiate a licence to be able to
provide such cross-border access.393 Difficulties in obtaining licences to serve specific
territories were not, however, the only contemplated barrier to cross-border access but
also the fact that ‘providers of online content services might choose to service specific
markets only’.394

[D] Territorial Exclusivity

[1] Challenges Arising out of Territoriality of Rights

Copyright protection within the EU is national, and not pan-European. This means that
the rights exist in each EU Member State as independent entitlements and are capable
of being infringed in each Member State separately.395 As such, authorisation to carry
out acts which fall within the scope of the exclusive rights must be obtained for each
relevant Member State. In this way, the territorial scope of the exclusive rights, while
being a natural limitation in copyright law, provides at the same time prerogatives to

390. See in particular Art. 3(1) and recital (14) of the proposed Supply of Digital Content Directive
COM(2015) 634 final.

391. Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive 95/46/EC.

392. Directive 2002/58/EC concerning the processing of personal data and the protection of privacy
in the electronic communications sector.

393. To the extent that such a licence was necessary in the first place.
394. See recital (4) Streaming Regulation.
395. See further Chapter 10 below.
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rightholders. For example, a content service provider that is entitled to provide access
to subscribers within one territory only and necessarily communicate works to the
public, must obtain a licence to be able to provide the service in another territory, yet
may be refused that licence because the rightholder has granted an exclusive licence for
that territory to another content service provider. Or the cost may be prohibitively high,
discouraging the content service provider from obtaining a licence at all. In the absence
of a licence for the given territory, the provision of a service exposes the service
provider significant legal risks since, except communicating works, they may be
contributing to the subscriber’s, effectively, unlawful transient reproduction in the
memory of the device that occurs during the consumption of content when the
subscriber is streaming or non-transient reproduction in case of downloading content
for the purpose of ‘offline streaming’ while temporarily visiting another Member State
in which there is another (or no) provider. The Regulation recognises these challenges
in, for example, recital (10), according to which:

The acquisition of a licence for relevant rights is not always possible, in particular
when rights in content are licensed on an exclusive basis. In order to ensure that
territorial exclusivity is effectively complied with, providers of online content
services often undertake, in their licence contracts with rightholders (…) to
prevent their subscribers from accessing and using their services outside the
territory for which the providers hold the licence. Such contractual restrictions
imposed on providers require them to take measures such as disallowing access to
their services from Internet protocol (IP) addresses located outside the territory
concerned. Therefore, one of the obstacles to the cross-border portability of online
content services is to be found in the contracts concluded between the providers of
online content services and their subscribers, which reflect the territorial restric-
tion clauses included in contracts concluded between those providers and the
rightholders.

and recital (24):

Whenever providers have the right to carry out acts of communication to the
public or reproduction in their subscribers’ Member State of residence on the basis
of an authorisation from the rightholders concerned, subscribers who are tempo-
rarily present in a Member State other than their Member State of residence should
be able to access and use the service and where necessary carry out any relevant
acts of reproduction, such as downloading, which they would be entitled to do in
their Member State of residence. The provision of an online content service (…) to
subscribers temporarily present in [another Member State] (…) and the access to
and use of the service by such subscribers in accordance with this Regulation
should not constitute a breach of copyright or related rights or any other rights
relevant for the provision of, access to and use of the online content service.

[2] Constraining Territorial Exclusivity

The obligation under Article 3 to provide cross-border access to online content services
to subscribers temporarily present in another Member State is clearly overlapping with
rightholders’ exercise of territorial exclusivity. However, the Regulation cleverly
resolves these challenges by localising the copyright-relevant events to the Member
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State of residence. In particular, Article 4 provides that the provision of an online
content service to a subscriber temporarily present in another Member State and access
to, and use of, the service by the subscriber ‘shall be deemed to occur solely in the
subscriber’s Member State of residence’. In this way the Regulation ensures that any
copyright-relevant act arising out of the provision or use of the service takes place
within the territorial confines of the Member State of residence.

Such legal fiction, a country-of-origin rule, is not new to the copyright industry
since the SatCab Directive introduced a comparable provision in relation to satellite
transmissions by broadcasting organisations.396 However, whereas the SatCab provi-
sion was primarily designed to address legal uncertainty and fragmented approaches in
the course of harmonising the broadcasting right,397 the Streaming Regulation provi-
sion is exclusively designed to legitimise the obligation to provide cross-border access
under Article 3:

In order to ensure that providers of online content services covered by this
Regulation comply with the obligation to provide cross-border portability of their
services, without acquiring the relevant rights in another Member State, it is
necessary to stipulate that those providers should always be entitled to provide
such services to subscribers when they are temporarily present in a Member State
other than their Member State of residence. This should be achieved by establishing
that the provision of, access to and use of such online content services should be
deemed to occur in the subscriber’s Member State of residence. This legal
mechanism should apply for the sole purpose of ensuring the cross-border port-
ability of online content services (…).398

[emphasis added].

Within the limited type of cross-border access that the Regulation deals with, a
service provider operating in Sweden does not, therefore, have to obtain permission to
be able to make the service available from the territory of the remaining EU Member
States.399 In this way the country-of-origin rule constrains the scope of rightholders’
exclusivity arising out of the territorial character of the (already harmonised) exclusive
rights. Put differently, the ‘national portion’400 of the exclusive rights that would
normally have applied in the respective territories to the provision of access to the
service, and use of it by the subscriber, has been rendered inapplicable to such acts
because those acts are legally deemed to occur within the subscriber’s Member State of
residence.

396. See Art. 1(2)(b) and (d) SatCab Directive.
397. See recital (14) together with (5)-(7) SatCab Directive.
398. Streaming Regulation, recital (23).
399. And the three EEA EFTA States (Iceland, Norway, Lichtenstein) once the Regulation is

incorporated into the EEA Agreement. See Decision of the EEA Joint Committee No 158/2018
of 6 July 2018.

400. This term is borrowed from patent law as used in the context patents granted within the
framework of the European Patent Convention.
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[E] Contractual Freedom

The Streaming Regulation contains two important provisions that expressly affect the
agreements between rightholders and service providers as well as between subscribers
and service providers in the context of cross-border access. With the limited exception
of the Computer Programs Directive,401 such legislative techniques are uncommon in
EU copyright law, or even in the copyright laws of many Member States. Provisions, or
principles, which are designed to affect contractual arrangements are usually intended
to strengthen, or restore, the position of the author, such as the ability to claim
additional remuneration in the case of significant inequality between the remuneration
paid to the author and the profit that was made from exploitation by a publisher (e.g.,
the Netherlands),402 or the interpretation of ambiguous contract provisions in favour of
the author as opposed to the other party (e.g., Sweden).403

By virtue of Article 7(1) Streaming Regulation any contractual provisions ‘which
are contrary to this Regulation, including those which prohibit cross-border portability
of online content services or limit such portability to a specific time period’ are
rendered ‘unenforceable’. Hence, on the one hand the entire Regulation is made
mandatory, including the availability of only two means of residence verification
where one is not sufficient as well as the prohibition not to impose any additional
charges for cross-border access during temporary presence in another Member State.
That service providers, alternatively rightholders, are unable to limit such access to a
specific time period may seem like a draconian measure. Limiting access to a specific
time period could, for example, either take the form of a direct limitation, such as the
continuous provision of the service for a duration of two months while accessing the
service from another Member State, or indirectly through an obligation to reconnect to
the service from the Member State of residence after a number of months, or even one
year. While there naturally is substance to such contract terms, if only to lessen the
administrative burden, the provision seems to be a way to force address verification as
the only permitted course of action; in lieu of letting service providers and rightholders
find alternative solutions to cease providing cross-border access, for example, in cases
where rightholders authorise by virtue of Article 5(4) the provision of the service
without address verification.

Interestingly, and rather surprisingly, Article 7(1) makes contract terms conflict-
ing the Regulation unenforceable. By contrast, the Computer Programs Directive makes
contract terms preventing decompilation, making backup copies and the testing of the
functionality of the program, null and void. The preparatory work does not shed much
light on the choice of the former term over the latter term. The former term was already
used in the Commission’s original proposal and seems to have not been given any
particularly relevant attention because it has remained in the text, even though the
original provision (Article 5 in the proposal) had undergone significant changes.

401. See Chapter 5 above.
402. See Art. 25d Wet van 23 September 1912, houdende nieuwe regeling van het auteursrecht.
403. Specifikationsprincipen; which in the context of consumer agreements may position itself

directly opposite Art. 5 Directive 93/13/EEC on unfair terms in consumer contracts.
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Terms which are null and void have normally no legal effect and should be
considered as if they did not exist in the agreement. Terms which are unenforceable, on
the other hand, are simply not enforced by a court. Normally this difference is
significant, and would have been here since not enforcing a clause does not of itself
imply rectification, however since the Regulation mandates a specific course of action
by default, the difference is rather only theoretically relevant in the context of the
Regulation. For example, even though it will not matter for the service provider (but
may for the rightholder) that a court will not enforce a clause preventing cross-border
access in the agreement between the service provider and the subscriber, since the
service provider is using technology to prevent that from occurring anyway, the
Regulation obliges the service provider to provide such access by default.

Second, the Regulation applies irrespective of the law that governs the contract,
whether between the service provider and rightholder, or the service provider and
subscriber. This is particularly relevant for the former group, especially where either of
them is based outside the EU, such as American rightholders or service providers
providing a service in a Member State, and prefers for that reason to let the contract be
governed by the laws of that country. It is arguable however whether the contract
between the service provider and the subscriber can be governed by a law other than
an EU Member State, and therefore that the Regulation might not apply if it has the
effect of depriving the subscriber of cross-border access in accordance with the
Regulation.404

[F] A Consumer Copyright Law Instrument

In theory the Streaming Regulation is an ambitious project because it aims to ensure
that EU consumers can travel within the EU and seamlessly access services that they
are paying for without affecting the existing copyright status quo:

This Regulation should ensure cross-border portability of online content services
in all sectors concerned and hence provide consumers with an additional means of
accessing online content lawfully, without affecting the high level of protection
guaranteed by copyright and related rights in the Union, without changing the
existing licensing models, such as territorial licensing, and without affecting the
existing financing mechanisms.405

At the same time, the Regulation recognises that that is the problem:

There are a number of barriers which hinder the provision of online content
services to consumers temporarily present in a Member State other than their
Member State of residence (…) The barriers stem from the fact that the rights for
the transmission of content protected by copyright or related rights (…) are often

404. See Arts 6(1)-(2) Regulation (EC) No 593/2008 of 17 June 2008 on the law applicable to
contractual obligations (Rome I). See however Art. 6(4)(a) Rome I Regulation in light of Art. 4
Streaming Regulation.

405. Streaming Regulation, recital (12).

Chapter 6: Enabling Access to Digital Content §6.02[F]

105

 Electronic copy available at: https://ssrn.com/abstract=3466900 



licensed on a territorial basis, as well as from the fact that providers of online
content services might choose to service specific markets only.406

Ensuring cross-border access while keeping territorial fragmentation of the
market are mutually exclusive outcomes and cannot be reconciled without making
changes to the status quo.

In dealing with cross-border access to online content services, three positive
courses of action were considered by the Commission.407 As a first, and least intrusive,
course of action the Commission could simply encourage service providers to provide
such access across the EU. Alternatively, more direct legislative action could take place,
whereby the provision, access and use of the service to or from another Member State
would be deemed to occur in the Member State of residence. This would follow the
established trend of letting the industry decide on any course of action following
limited intervention, known especially from the SatCab Directive. Lastly, that same
rule could be introduced, provision of cross-border access to, and use of, an online
service could be made compulsory, and limitations on contractual freedom could be
imposed. Eventually, the Commission concluded that only the last alternative ‘would
effectively ensure that the cross-border portability feature is offered and the demand of
consumers is met’, for which reason it was ‘considered the best policy choice’.408

At its core the Streaming Regulation concerns limited cross-border access to legal
services. On the one hand, the aims of the Regulation ought to be welcomed from the
perspective of the single market because the Commission’s consultation on the review
of copyright rules showed that the issue concerned accessibility as such to services and
the availability of different content depending on the Member State in question, if the
service was available at all; rather than, for example, unreasonably high prices for
access to content. Even if a truly DSM would incorporate cross-border access to online
services available in any Member State, the Regulation does nevertheless address an
important issue. On the other hand, it is lamentable that market actors must be told
what to do, or what not to do. Most of the key legal developments of the 1990s and
2000s within the area of copyright law had been driven by piracy concerns, without
there really being any, or very few, legal alternatives in a limited number of Member
States. Now that legal alternatives have actually been available for some time, and
digital markets are thriving, the European legislator feels compelled to act, rather
expeditiously, to ensure that consumers are able to access services that they are, after
all, paying for. The objectives of this Regulation ought to serve as a fundamental
starting point for future copyright policy.

406. Streaming Regulation, recital (4).
407. See Commission Impact Assessment, pp. 23–27.
408. COM(2015) 627 final, p. 6.
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