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This dissertation addresses the issues of the indeterminacy of law and judicial discretion in the
decision of the quaestio facti. It is composed of four papers:

In the first paper, I develop an account of legal indeterminacy called the ‘systemic
indeterminacy’ thesis. This thesis claims that legal indeterminacy and judicial discretion are the
results of features of the structure of typical rational legal systems such as interpretative codes
with a plurality of interpretative directives, the non-redundancy clause, and the non-liquet rule.

In the second paper, I criticise two approaches that support the thesis that law ought to
ascertain the truth of the quaestio facti: the motivation approach and the legal approach. First,
I advance two objections to a version of the motivation approach that I call the ‘behaviour-
guidance’ theory. The first objection claims that the appearance of ascertaining the truth is
enough to produce the psychological state of compliance. The second objection claims that the
indeterminacy of law brings about the impossibility of an ex ante knowledge of the content of
the law, thus, the governed cannot gain knowledge of the law’s efforts to ascertain the truth.
Second, I explore if the legal approach is plausible. I provide five different legal reasons to
support the claim that the law ought to ascertain the truth of the quaestio facti. However, I show
that none of these reasons are particularly convincing.

In the third paper, I advance three objections to the idea of reducing the indeterminacy of
the standard of proof rules by adding new legal rules for their interpretation. The first objection
claims that these interpretative rules, do not provide any guidance to the trier of fact to set the
quantum of evidence. The second objection claims that insofar as these interpretative rules are
posited in a natural language they are also indeterminate. The third objection claims that these
interpretative rules are redundant legal rules.

In the fourth paper, I develop the thesis that standards of proof are competence norms that
grant competence to triers of fact to set the quantum of evidence in a case-by-case manner.
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DA MIHI FACTUM, DABO TIBI IUS 

1. The Elements of Legal Adjudication 
Adjudication of conflicts is one of the main functions of law. Roughly put, 
legal adjudication is based on two elements: 1) facts, and 2) law. These ele-
ments are well illustrated in the adage ‘da mihi factum, dabo tibi ius’ – give 
me the facts, I will give you the law. On the one hand, it is the role of the 
litigants to provide the claims and the means of evidence to support those 
claims. On the other hand, it is the role of the judge to decide whether the 
claims have been proved and if so, to apply the legal consequences prescribed 
by the law. A caveat is in order. In law, these claims are called ‘facts’. Thus, 
‘facts’ refer to those matters that need to be proven on trial. Therefore, when 
lawyers, judges, and legal philosophers talk about facts they do not use the 
term ‘fact’ in the philosophical - or everyday - sense but they refer to the 
claims advanced in the litigant’s writings. The main difference between these 
two senses of ‘fact’ is the following: in the philosophical/everyday sense of 
this term, truth is a necessary condition for something to be a fact which is not 
the case in law.  

Thus, it is generally accepted that legal adjudication encompasses a some-
what clearly distinguishable set of elements: “[o]ne may present the solution 
[of the adjudicative task] as a logical consequence of a set of premises, con-
taining a statutory provision, precedent etc., together with other relevant 
norms, value statements and the description of the facts of the case” (Peczenik, 
2009: 14). The interaction of these elements with each other is usually ex-
pressed in a widely-known formula called the ‘legal syllogism’.4 The legal 
syllogism is a representation of the reasoning process engaged by adjudicators 
when deciding cases. In its simple version, its structure is that of a modus 
ponens: 
 
 Major Premise: If P, then Q  
 Minor Premise: P 
 Conclusion: Therefore, Q 

                                                
4 Also referred to as judicial syllogism and/or normative syllogism. See: MacCormick, 
1994. 
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The major premise represents a legal norm, i.e., statutory-based or precedent-
based. The minor premise represents the facts of the case. The conclusion rep-
resents the judicial application of the law, i.e., the particular legal conse-
quences ascribed to a given case (Caracciolo, 2013: 18-20). A rough example 
of a legal syllogism is the following:  
  

Major premise: If a contract is signed by parties that have 
given their free consent and are eighteen years old or older, 
then the terms of the contract ought to be fulfilled. 
Minor premise: X and Y signed a contract. X and Y gave their 
free consent and the two of them were eighteen years old or 
older at the time of the signing of the contract. 
Conclusion: Therefore, the terms of the contract ought to be 
fulfilled. 

The legal syllogism has two distinctive features that distinguish it from many 
non-legal modus ponens syllogisms. First, its premises are of different kinds. 
The major premise is normative. Legal rules have deontic modal operators: 
permitted, prohibited, and mandatory. The minor premise is descriptive. It de-
scribes a state of affairs that is said to obtain. Second, it has a temporal dimen-
sion that follows from the established notion that Rule of Law demands the 
law to have prospective effects (Kristan, 2010: 61). That is, the legal rule 
ought to have been enacted prior to the date in which the minor premise is said 
to have occurred. This temporal feature, usually, is just assumed by legal 
scholars and it is not explicit when given examples of legal syllogism.5  

Despite the objections that the notion of legal syllogism has spawned6 suf-
fice it to say that both aspects of the legal decision are engrained in our under-
standing of legal adjudication. As MACCORMICK claims “[t]he syllogistic 
form is indeed important, for it shows that the application of law is rooted in 
the idea of applying universalistic rules in particular cases that do instantiate 
the facts [that] the rule stipulates as being legally operative” (MacCormick, 
2005: 254). It is a useful way to illustrate how the elements of a judicial deci-
sion are arranged.  

The different elements of the adjudicative decision allow for distinguishing 
the quaestio iuris from the quaestio facti. Roughly put, the quaestio iuris is 
the interpretation of legal rules, precedents, principles, and so on. Second, the 
quaestio facti refers to the proof of the claims advanced by the litigants. This 
is not to say that there is a clear and sharp distinction between quaestio facti 

                                                
5 See for example: Duarte d’ Almeida, 2019:337-339; MacCormick, 2005: 33-35. 
6 The legal syllogism was, and one could argue that it still is, the dominant paradigm 
when representing judicial reasoning. However, alternative explanations/descriptions 
of this process have been advanced in the last decades, mainly from the field of semi-
otics (Jackson, 1985). 
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and the quaestio iuris.7 However, this distinction is informative regarding the 
structure of legal decisions and how different elements interact when deciding 
a case.  

The scholarly analysis of law has somewhat followed the quaestio iu-
ris/quaestio facti distinction. On the one hand, philosophy of law has studied 
the quaestio iuris and its relation with the analysis of language of lawmakers, 
judges and legal scholars, and other issues such as the nature of law, norms, 
normativity of law, and so on (Hart 1983: 88-120; Troper [2003] 2011: 12-15; 
Guastini, 2011: 213-228). On the other hand, evidence law theory has studied 
the quaestio facti and its relation with models for evidential assessment that 
aim at obtaining the best epistemic outcome.8 Thus, the focus of contemporary 
evidence law theory has been mostly the study of extra-legal subjects and their 
interaction with legal adjudication. TWINING writes,   

(…) rules are important – indeed a central feature of law – but for the purposes 
of understanding, criticizing or even expounding the law, the study of rules 
alone is not enough. Rather, legal rules, institutions, procedures, practices, and 
other legal phenomena need to be set in some broader context. What constitutes 
an appropriate context depends on the purposes of the study or other discourse 
in question. For example, if one is concerned to study the law of evidence in 
action, the rules of evidence need to be viewed in the context of the legal pro-
cesses in which they in fact operate and those processes may need to be seen 
in the context of other social processes. In this view, the rules of evidence are 
only one small part of the subject of evidence and proof. The rounded study of 
evidence, as part of the study of law, would include logical, philosophical, psy-
chological, processual, and other dimensions (Twining, 2006: 167).9 

Here TWINING affirms what is, arguably, the contemporary paradigm of evi-
dence law theory. Legal rules are important for the study of the quaestio facti 
albeit they need to be understood within a broader framework that involves 
non-legal considerations. Thus the study of the quaestio facti has, slowly, be-
come the study of the structure of evidence and its evaluation in the legal set-
ting.  

In itself, this is not an issue albeit it can be misleading in the sense that it 
could give the impression that this is all there is to it. That is, from the current 
literature on evidence law, one can think that evidence law theory focuses 
solely on evidential assessment in the legal setting. However, this is not the 
case. The interpretation of legal rules, although not being the main focus on 
evidence law, is at the centre of the quaestio facti. As DAMAŠKA points out 
“[t]he constant interaction between fact and law (…) cannot be denied. It 

                                                
7 For critiques of the law/fact distinction see Allen & Pardo, 2003: 1769-1808. 
8 See for example: Laudan, 2006; Haack, 2014; Amaya, 2015.  
9 In his book, TWINING analyses two approaches on the rationalist tradition. He calls 
them ‘the expository’ and ‘the contextual’ approach. The paragraph cited above ad-
dresses the contextual approach. 
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poses serious problems for the empirical study of the factual segment of adju-
dication in isolation” (Damaška, 1975: 1087). Furthermore, HO claims that 
“fact and law, fact and value, the descriptive and the evaluative, interweave in 
legal-fact finding and are indissolubly bound” (Ho, 2008: 9). 

This is the general topic of my dissertation: the interpretation of the law in 
the decision of the quaestio facti. I am interested in effects on the quaestio 
facti that problems of legal interpretation bring about. Specifically, I will focus 
on two classic and interrelated interpretative problems in law: 1) legal inde-
terminacy and 2) judicial discretion.  

2. Central Concepts of the Dissertation 
In this section I will stipulate the definitions of the central concepts used in 
my dissertation. These concepts are the following: ‘quaestio iuris’; ‘quaestio 
facti’: ‘legal interpretation’; ‘interpretative code’; ‘interpretative directives’; 
‘norm formulations’; ‘norm’; ‘legal indeterminacy’; ‘judicial discretion’; 
‘typical legal system’; ‘rational legal system’; ‘standards of proof’; ‘quantum 
of evidence’; ‘trier of fact’; ‘erroneous decision’; and ‘competence norms’.  

As the reader will notice, several of these concepts are defined throughout 
the chapters of this dissertation. However, I think it is useful for the reader to 
have them defined in the kappa for two reasons. First, this will help them get 
acquainted with the relevant concepts from the outset. Second, this will be a 
handy reference whenever one of these central terms appears. 

The quaestio iuris is the interpretation of a statutory or precedent-based 
rule. 

The quaestio facti is the proof of the claims advanced by the litigants. 
Legal interpretation is the ascription of meaning to a text originated by a 

source of law in accordance with certain interpretative guidelines. 
Interpretative code is the set of interpretative directives, techniques of rea-

soning, techniques of argumentation, and, although they do not address issues 
of interpretation, meta-rules that solve conflicts between rules contained in a 
legal system in order to guide and constrain the interpretation of first-order 
norm formulations (Spaak, 2007: 43-4; Chiassoni, 2016: 99-113). Some ex-
amples of techniques of reasoning are, among others, analogical reasoning and 
deductive reasoning. Some examples of techniques of argumentation are ar-
gumentation a fortiori; a pari ratione; a maiori ad minus; a minori ad maius, 
etc. Some examples of meta-rules that solve conflicts between legal rules are 
lex posteriori, lex specialis, legal hierarchies. 

Interpretative directives are second-order norm formulations that prescribe 
how judges ought to interpret a first-order norm formulation. An example of 
an interpretative directive is the plain meaning of the text rule. Roughly put, 
this rule can be formulated as follows: legal rules ought to be interpreted in 
accordance with the ordinary meaning of the words.  
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Norm formulations are authoritative legal texts which are originated from 
the sources of law of a given community. One example is the article 6n°3 of 
the Consolidated Version of the Treaty on European Union that read as fol-
lows: “fundamental rights, as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and as they result 
from the constitutional traditions common to the Member States, shall consti-
tute general principles of the Union's law”. 

A norm is the meaning that the interpreter has ascribed to a norm formula-
tion, i.e., the end result of the process of legal interpretation (Guastini, 
2011a:136). For example, article 6n°3 of the Consolidated Version of the 
Treaty on European Union means, inter alia, that the right to free movement 
of European citizens within the EU is a general principle of the Union’s law. 

Legal indeterminacy is the multiplicity of norms that can be ascribed ex 
ante to a norm formulation. For example, the ‘equality clause’ can be inter-
preted both as an obligation to not differentiate among people or as a mandate 
to establish benefits for certain classes of people, e.g., affirmative action pro-
grams or gender quotas. 

Judicial discretion is the exercise of judgment performed by a legal deci-
sion-maker in making a choice among a closed list of alternatives in which 
there is no prevalence of one alternative over another. 

A typical legal system is one that shares features commonly ascribed to 
western legal systems. These features are, among others, the upholding of the 
rule of law, the interdiction of arbitrariness in adjudication, the justified exer-
cise of coercion by the state, the principle of legal certainty, solution of con-
flicts, the enforcement and protection of rights, and the supremacy of the con-
stitution. 

A rational legal system is one that has formal/logical properties such as the 
avoidance of antinomies, gaps, and redundancies (Ross, 1959: 131-4; Al-
chourrón & Bulygin, 1971:60-2; Nino, [1983] 2013: 272-292). 

A standard of proof rule is a legal rule that prescribes the quantum of evi-
dence in a legal system. An example of a standard of proof rule is the ‘beyond 
a reasonable doubt’ rule. 

The quantum of evidence is the level of evidential sufficiency that a legal 
system demands of the litigants to prove their claims. For example, a prose-
cutor ought to prove beyond a reasonable doubt that a crime has been com-
mitted by the accused.  

The trier of fact is any organ that decides over the quaestio facti. For ex-
ample, in common law countries, usually, the trier of fact is the juror. How-
ever, in civil law countries, usually, the trier of fact is a professional judge. 

An erroneous decision is any decision on the quaestio facti that is a false 
positive or a false negative. A false positive is a hypothesis declared proven 
being false, e.g., convicting an innocent person. A false negative is a hypoth-
esis declared not-proven albeit being true, e.g., acquitting a guilty person. 
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A competence norm is any legal rule that confers competence to a compe-
tence-holder, and establishes a procedure to exercise said competence.10 An 
example of a competence norm is the norm that confers the competence to the 
courts to adjudicate cases brought before them following certain legal proce-
dures.  

3. On the Content of the Dissertation 
The standard of proof rule prescribes the quantum of evidence that the litigants 
need to meet to prove their claims (Reyes, 2015: 22). Thus, to declare a claim 
as proven, necessarily the standard of proof ought to be applied. For example, 
in criminal law, the standard of proof is ‘beyond a reasonable doubt’. Thus, 
the quaestio facti hinges on the interpretation of legal rules, i.e., the interpre-
tation of the standard of proof rule. In other words, triers of fact can declare a 
claim as proven if the standard of proof rule has been met. These rules are at 
the center of evidential legal reasoning in law because its application is the 
precondition for courts to apply legal coercion. 

Since proving claims in law is the result of legal interpretation, it makes 
sense to explore the effects of interpretative problems in law in the decision 
about the quaestio facti. By interpretative problems, I mean issues of legal 
indeterminacy and judicial discretion.  

My dissertation consists of four essays and this introduction (‘kappa’) that 
explore different aspects of this issue. Each essay provides a novel account of 
traditional problems in legal philosophy and evidence law theory. Although 
each essay is a stand-alone work, it is possible to draw a Thread of Ariadne 
that connects all of them.  

In chapter 2, titled “Systemic Indeterminacy and Judicial Discretion”, I de-
velop an account of legal indeterminacy called the ‘systemic indeterminacy’ 
thesis. This thesis claims that legal indeterminacy and judicial discretion are 
the results of features of the structure of typical rational legal systems such as 
interpretative codes with a plurality of interpretative directives, the non-re-
dundancy clause, and the non-liquet rule. Since typical rational legal systems 
do not have redundant rules – what I call the ‘non-redundancy’ clause - a plu-
rality of interpretative directives will yield a plurality of interpretative results. 
Due to the non-liquet rule judges are obligated to choose among the different 
interpretative results provided by the interpretative code. Thus, by building a 
thesis on legal indeterminacy as the consequence of having a plurality of 

                                                
10 As it is clarified in chapter 2, the term ‘competence’ is synonymous with ‘power’. 
As BULYGIN writes “Anglo-American writers tend to use the term ‘legal power’ and 
‘power-conferring rules’ – cf. Bentham, Hohfeld, and Hart – whereas in the countries 
of Roman Law tradition it is more customary to speak of competence and competence 
norms” (Bulygin, 1992: 202). 
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interpretative directives that necessarily yield different results, I proceed to 
provide an account of discretion as a necessary feature of legal adjudication. 
Whilst traditional accounts of legal indeterminacy have focused on features of 
natural language or the combination of different legal materials to explain this 
phenomenon, the systemic indeterminacy account places emphasis on struc-
tural aspects of western legal systems that make both indeterminacy and judi-
cial discretion a necessary element of legal systems. The systemic indetermi-
nacy account provides the theoretical basis for a thesis on judicial discretion 
as a necessary feature of adjudication. The practical consequences of chapter 
two are twofold. First, typical rational legal systems are necessarily indeter-
minate. That is, several norms can be derived from each norm formulation 
contained in said system. Second, courts will necessarily exercise discretion 
when interpreting the law. Discretion is a choice that the courts make regard-
ing the use of the interpretative code. That is, courts choose, among the dif-
ferent interpretative directives, the one that will be applied to interpret the 
first-order norm formulation. 

So, what follows from the fact that law is indeterminate and legal interpre-
tation is discretional for the decision on the quaestio facti? I answer this ques-
tion from both a general and a specific perspective. The general perspective 
is addressed in chapter 3 titled “On Behaviour-Guidance, Legal Reasons, and 
the Ascertainment of Truth of the Quaestio Facti”. In this essay, I explore two 
approaches that support the thesis that law ought to ascertain the truth of the 
quaestio facti: the motivation approach and the legal approach. First, I ad-
vance two objections to a version of the motivation approach that I call the 
‘behaviour-guidance’ theory. This theory claims that for the law to motivate 
the behaviour of the governed, legal systems need to ascertain the truth of the 
quaestio facti. The first objection is based on what causes the psychological 
state of being motivated to comply with the content of the law. The core claim 
of this objection is that the appearance of ascertaining the truth is enough to 
produce the psychological state of compliance. The second objection is based 
on the indeterminacy of law. It claims that if indeterminacy of law brings 
about the impossibility of an ex ante knowledge of the content of the law, then 
the governed cannot gain knowledge of the law’s efforts to ascertain the truth. 
Thus, the psychological state of compliance cannot be produced. Second, 
since the behaviour-guidance thesis has been shown to be false by these ob-
jections, I explore if the legal approach is plausible. I provide five different 
legal reasons to support the claim that the law ought to ascertain the truth of 
the quaestio facti. However, I show that none of these reasons are particularly 
convincing. 

The specific perspective regarding the decision of the quaestio facti is ad-
dressed in chapter 4 titled “On Legal Interpretation and Second-order Proof 
Rules”. In this essay, I explore how indeterminacy and discretion pose issues 
to a specific type of legal rule: the standard of proof rule. I advance three ob-
jections to the idea of reducing the indeterminacy of the standard of proof rules 
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by adding new legal rules for their interpretation. Each objection is of a dif-
ferent kind. The first objection claims that these interpretative rules, in the way 
that they are formulated, do not provide any guidance to the trier of fact to set 
the quantum of evidence. The second objection claims that insofar as these 
interpretative rules are posited in a natural language they are also indetermi-
nate. The third objection claims that these interpretative rules are redundant 
legal rules because it is possible to obtain the same result using already exist-
ing interpretative rules contained in the interpretative code. Thus, the issue 
remains: standard of proof rules are indeterminate. Now, what does it mean 
that the standard of proof rule is indeterminate and judges have discretion 
when interpreting them? That standard of proof rules are indeterminate means 
that from the standard expressed in the norm formulation, e.g., ‘beyond a rea-
sonable doubt’, several quanta of evidence can be derived. That courts have 
discretion means that, when interpreting the standard of proof rules, they 
choose one quantum of evidence amongst the several quanta that can be de-
rived from the norm formulation. As I develop further, the different ways of 
interpreting the standard of proof rules reveal not only a disagreement about 
where the legal system ought to set the quantum, but what the quantum ought 
to be altogether. 

How can we make sense of an indeterminate standard of proof? This ques-
tion is explored in chapter 5 titled “Standards of Proof and Competence 
Norms”. In this essay, I develop the thesis that standards of proof are compe-
tence norms that grant competence to triers of fact to set the quantum of evi-
dence in a case-by-case manner. One of the distinctive features of competence 
norms is that they provide a procedure for the competence-holder to follow 
for exercising her competence. However, since standards of proof are legal 
rules they are necessarily indeterminate -- that is, multiple norms can be as-
cribed to a standard of proof rule. From a practical perspective, an indetermi-
nate standard of proof suggests that courts choose the quantum of evidence in 
a case-by-case manner. In other words, the trier of fact exercises discretion 
when setting the quantum of evidence. That triers of fact exercise discretion 
when setting the quantum of evidence brings about the following conse-
quence: similar cases can have a different quantum of evidence. This is a prob-
lem for typical rational legal systems that, by definition, are committed to the 
values of the rule of law and legal certainty.  

4. Bridging Philosophy of Law and Evidence Law 
Theory 
Prima facie, philosophy of law and evidence law theory seem to take separate 
roads when analysing legal adjudication. Proof of this is the fact that some of 
the most influential books on legal philosophy do not address nor develop 
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issues of evidential reasoning or legal epistemology.11 However, this does not 
mean that books on philosophy of law are completely silent about the ‘factual’ 
side of adjudication. In philosophy of law, the quaestio facti is understood as 
a prerequisite for the application of legal consequences (for example: Nino, 
[1983] 2013: 76; Ross 1959: 214-17; Olivecrona, 1971: 116-7). Thus, to some 
extent, when discussing issues of legal reasoning, philosophers of law just as-
sume without further reflection that there is an area of adjudication that has to 
do with the proof of the claims advanced by the litigants. A reason for this 
lack of interest is the fact that, generally, traditional topics of philosophy of 
law are seen as independent of the decision of the quaestio facti. In other 
words, issues on the normativity of law, the properties of legal systems, the 
concept of law, legal indeterminacy, rights, and so on, can be developed with-
out referring to the decision on the quaestio facti. 

An analogous case can be found in the field of contemporary evidence law 
theory. Influential books on this area are silent on the interpretative issues, 
e.g., indeterminacy and judicial discretion, that the application of evidential 
legal rules bring about when deciding the quaestio facti.12 Now, this does not 
mean that evidence law scholars are unaware that evidential reasoning is done 
within a legal framework. However, it does suggest, to some extent, that it is 
assumed that issues of legal interpretation do not interfere with the evaluation 
of the evidence adduced by the litigants. One reason for the lack of interest in 
issues of legal interpretation could be the acceptance, either as an explicit the-
oretical commitment or as an implicit analytical assumption, of the ‘free 
proof’ approach. As I will address further on, the free proof approach claims 
that the evaluation of evidence ought not to be regulated by the law. This ap-
proach “originates from the idea that fact-finders generally do not need legal 
rules in order to determine facts (…). By alluding to freedom, this name [‘free 

                                                
11 For example, KELSEN’s The Pure Theory of Law 2nd ed. ([1960]1967) and General 
Theory of Law and State (1945); HART’s The Concept of Law ([1994] 2012); RAZ’s 
Practical Reason and Norms (1975) and The Authority of Law (2009); DWORKIN’s 
Taking Rights Seriously (1977) and Law’s Empire (1986); ROSS’s On Law and Justice 
(1959); FINNIS’s Natural Law and Natural Rights ([1980]2011); MACCORMICK’s Le-
gal Reasoning and Legal Theory (1994); OLIVECRONA’s Law as Fact 1st (1939) and 
2nd ed. (1971); ALCHOURRÓN & BULYGIN’s Normative Systems (1971); ALEXY’s A 
Theory of Legal Argumentation ([1978] 2009), among others, do not say anything 
about evidential matters in the legal setting. 
12 For example, TWINNING’s Rethinking Evidence (2006); HAACK’s Evidence Matters 
(2014); LAUDAN’s Truth, Error, and Criminal Law (2006); STEIN’s Foundations of 
Evidence Law (2005); TARUFFO’s La prova dei fatti giuridici (1992); FERRER’S La 
valoración racional de la prueba (2007);12 HO’s A Philosophy of Evidence Law 
(2008); ANDERSON, SCHUM & TWINING’s Analysis of evidence (2005); COHEN’s The 
Probable and the Provable (1977), among others, are silent on the interpretative as-
pect that the application of standard of proof rules by the triers of fact represents for 
evidential reasoning in the legal setting. 



 18 

proof’] intimates that liberation of fact-finders from formal legal constraints 
is a step forward towards a better legal system”(Stein, 2005: 108-9). Thus, the 
removal of the use of legal rules for evidential reasoning contributes to the 
lack of interest of evidence law scholars in issues of legal interpretation. 

This lack of dialogue between these two disciplines paints a picture in 
which issues of concern for both disciplines are independent of each other. 
However, on closer inspection, it is possible to find topics in which these two 
disciplines intersect. This dissertation is an attempt to identify some of these 
overlapping topics and analyse them through the lens of pervasive problems 
of legal interpretation. The most notable overlap is the interpretation of stand-
ards of proof for the decision on the proof of the claims advanced by the liti-
gants. The issue of the indeterminacy of standards of proof rules and its dis-
cretionary interpretation allows me to build a bridge between philosophy of 
law and evidence law theory. By building this bridge I believe that a new set 
of challenges will arise for both legal philosophers and evidence law scholar-
ship, thus, opening new lines of inquiry on the topic of legal adjudication. 

Among other things, this dissertation is an invitation to re-examine core 
assumptions in our understanding of both legal adjudication and evidential 
assessment. 

5. The CIVIS SUM Project and the Dissertation 
The research presented in this dissertation was conducted as part of the project 
entitled Civis Sum, directed by Patricia Mindus as Wallenberg Academy Fel-
low (2014-2019) Dnr KAW 2014.0133, sponsored by the Knut & Alice Wal-
lenberg Foundation and Uppsala University. The goals and topics of the Civis 
Sum project are as follows:   

We aim to understand how the route to citizenship looks like in Europe today 
and where risks concerning legal uncertainty and unequal treatment are lo-
cated. We are particularly interested in procedures and provisions involving 
forms of discretion or arbitrary law-making. These aspects are informative 
of practices of rule of law and public reason-giving. Discretionary prac-
tices are often set at the crossroads of law and politics, and are therefore rele-
vant for our understanding of law. Migration and citizenship policy is particu-
larly suited for exploring discretion since it falls within states national com-
petences and is often viewed as core sovereign matters.13 

Thus, the central themes of the project are legal uncertainty, unequal treat-
ment, discretionary practices, discretionary law-making, arbitrary law-mak-
ing, rule of law, public reason-giving, discretion, and arbitrariness. All of these 
topics provide the conceptual framework for studying citizenship issues. 

                                                
13 http://civissum.eu/research/ [emphasis added]. 
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Within the project my dissertation focuses on discretion in adjudication. It 
aims at providing the conceptual framework that explains the relation between 
legal indeterminacy and discretion in adjudication. This relationship is ex-
plored throughout the whole corpus in different ways. In chapter 2 I lay down 
the theoretical basis for my main thesis that in typical rational legal systems, 
indeterminacy and discretion in adjudication are necessary features. In chapter 
3, I explore the consequences of having a legal system that is indeterminate 
from the point of view of ascertaining the truth within the legal setting. In 
chapter 4, I address the issues of indeterminate standards of proof and the dis-
cretion of judges to decide when claims have been proven. In chapter 5, I ad-
vance the thesis that discretion in adjudication on matters of fact can be ex-
plained by conceiving standards of proof as competence norms. 

Specifically, my dissertation is connected to the Civis Sum project as fol-
lows. First, by exploring the connections between legal indeterminacy and 
discretion it provides a conceptual framework to analise discretionary prac-
tices in law, such as migration and citizenship cases. Second, by analysing 
issues of indeterminacy and discretion in the interpretation of standards of 
proof, my dissertation illustrates the obstacles that evidential assessment can 
cause in different areas of law, such as migration law/citizenship cases. Third, 
my dissertation develops an account of legal interpretation that explains the 
role of discretion in adjudication. Insofar as migration law requires interpre-
tation when deciding cases, my account applies to migration law and citizen-
ship cases. Thus, it helps to explain why and how discretion affects decisions 
on migration and citizenship cases. Fourth, throughout my thesis, I spell out 
the connections between rule of law, discretion, and legal uncertainty. These 
connections affect not only law in general but also specific issues of migration. 
These connections are of specific importance to migration and citizenship 
cases. 
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CONCLUSIONS 

1. Overview of the Dissertation
Now it is time to pause and look back on the path we have traveled. As I stated 
in chapter 1, this dissertation has been an attempt to bridge philosophy of law 
and evidence law theory. My strategy in building this bridge was to explore a 
topic where both disciplines overlap: the decision on the quaestio facti, spe-
cifically the interpretation of standard of proof rules. The attempt to bring 
these two disciplines closer together led me to develop novel accounts of clas-
sic problems of legal philosophy, such as the indeterminacy of law and the 
nature and scope of judicial discretion. I have shown that legal indeterminacy 
and judicial discretion are pervasive not only in the decision of the quaestio 
iuris but also in the decision of the quaestio facti. Moreover, when analysed 
within the framework of evidence law theory, legal indeterminacy and judicial 
discretion raise some interesting philosophical challenges to core assumptions 
held by evidence law scholars. 

In this chapter I presented the overall conclusions of my dissertation. How-
ever, before I do this, I think that the reader will find it useful to first have a 
general overview of the four essays that comprised my dissertation. 

In chapter 2, I developed an account that I call the ‘systemic indeterminacy’ 
account which states that legal indeterminacy is the result of typical rational 
legal systems having interpretative codes with more than one interpretative 
directive. Since this kind of legal system cannot have redundant rules, the in-
terpretative code will multiply the number of norms that can be ascribed to a 
norm formulation. That is, a typical rational legal system will have as many 
norms per norm formulation as the number of interpretative directives con-
tained in its interpretative code. Thus, the systemic indeterminacy account is 
independent of the indeterminacy of natural language. This is so because it 
identifies legal indeterminacy with the multiplicity of specific legal materials, 
i.e., the interpretative directives contained in the interpretative code. I say ‘to
some extent’ because my account depends on one kind of specific legal mate-
rial, i.e., the interpretative code. Now, from the point of view of the adjudica-
tive task, the fact that a legal system is indeterminate serves as the basis for
judicial discretion. As the reader may recall I define judicial discretion as the
exercise of judgment made by the judge in making a choice among a set of
alternatives, i.e., interpretative directives, in which there is no prevalence of
one alternative over another. Now, if the judge has a multiplicity of



 

interpretative directives, she will be in need of choosing one of them to inter-
pret the first order norm formulation that will decide the case. Recall, how-
ever, because of the non-redundancy clause each interpretative directive will 
necessarily provide a different norm. So discretion is exercised by the judge 
when selecting the interpretative directive that will be used to interpret the 
first order norm formulation. In other words, in a typical rational legal system 
legal interpretation is discretionary. 

I then explored the issue of the ascertainment of truth in typical rational 
legal systems. The main goal of chapter 3 was to analyse and criticise two 
approaches that support the thesis that law ought to ascertain the truth of the 
quaestio facti: the motivation approach and the legal approach. First, the strat-
egy that I adopted to explore the motivation approach was to criticise one 
commonly shared thesis within evidence law theory: law needs to ascertain 
the truth of the quaestio facti to be successful as a behaviour-guidance mech-
anism. Different versions of this claim have been explicitly or implicitly ac-
cepted as a starting point in debates within contemporary evidence law theory. 
The version of this thesis that I criticise is the one advanced by JORDI FERRER. 
I have reconstructed FERRER’s thesis as a psychological claim about the law’s 
behaviour-guidance function. This claim states that in order to create the psy-
chological state of being motivated to comply with the law, law needs to as-
certain the truth of the quaestio facti. I advanced two objections to this thesis. 
The first objection focused on the cause of the psychological state of being 
motivated to comply with the law. The core of my objection is that the appear-
ance of ascertaining the truth is enough to produce the psychological state of 
being motivated to comply. The second objection is based on the indetermi-
nacy of law. I argued that since legal indeterminacy brings about the impossi-
bility of an ex ante knowledge of the content of the law, the governed cannot 
gain knowledge of the law’s efforts to ascertain the truth. Thus, the psycho-
logical state of being motivated to comply cannot be produced. Second, after 
I showed that the psychological reading of the behaviour-guidance thesis is 
false, I explored critically the legal approach. I did so by advancing five legal 
reasons that justify the thesis that law ought to ascertain the truth of the quaes-
tio facti. However, I showed that none of those reasons are convincing. 

In chapter 4, I turned to the interpretation of the standard of proof rules. 
More specifically, I explored the issue of indeterminacy of standard of proof 
rules. The indeterminacy of standards of proof means that the quantum of ev-
idence is indeterminate. Roughly put, that standards of proof are indeterminate 
prevents the decision-maker of knowing where the legal system has set the 
quantum of evidence. I approach this issue by reconstructing and objecting to 
MICHAEL PARDO’s solution to the indeterminacy problem. PARDO claims that 
we need second-order proof rules that will provide the guidance and constrain 
the triers of fact when interpreting standards of proof. These second-order 
proof rules are interpretative directives that specifically target standard of 
proof rules. I advanced three objections to this thesis. The first objection states 



 

that although second-order proof rules provide the meaning of the formulae 
contained in the standards of proof rules, they do not say anything about set-
ting the quantum of evidence. Thus, second-order proof rules are not suitable 
to reduce the indeterminacy of the standards of proof rules. The second objec-
tion states that the second-order rules that Pardo proposes are indeterminate. 
The problem with his proposal is that since second-order proof rules are for-
mulated in a natural language they also need to be interpreted. This leaves us 
in the same situation as before. Second-order proof rules are also indetermi-
nate. Thus, they are not fit to deal with, in turn, the indeterminacy of first-
order proof rules. What the second-order proof rule approach creates is a ‘dou-
ble indeterminacy’ problem. That is, the trier of fact needs to solve two inter-
pretative issues because only after attributing a meaning to the second-order 
proof rule can we interpret the first-order proof rules. The third objection 
states that PARDO’s second-order proof rules are redundant and thus they are, 
contrary to what PARDO suggests, not needed as mechanisms to solve the in-
determinacy of first-order rules. This is so because it is possible to achieve the 
same results by applying already existing rules of interpretation, i.e., the tele-
ological interpretative directive. This is an objection to the claim that second-
order proof rules are needed.  

Lastly, in chapter 5, I advanced what I call the ‘competence norm’ approach 
to the understanding of standard of proof rules. Roughly put, I defended the 
thesis that standard of proof rules are competence norms, that is, norms that 
confer power to a competence-holder to be exercised in accordance with the 
procedure that these same norms prescribed. In the case of standard of proof 
rules the power conferred to the triers of fact, i.e., competence-holder, is to set 
the quantum of evidence in accordance with the procedure prescribed by the 
same standard of proof rule, i.e., beyond a reasonable doubt, preponderance 
of evidence, and so on. The competence norm approach is a competing ac-
count to the mainstream account on standard of proof rules that I labeled the 
‘received view’. In short, the received view states that standards of proof are 
legal rules that are fixed by the law, predetermined, and fulfill three functions: 
1) prescribing the quantum of evidence, 2) allocating the risk of errors, and 3) 
distributing the risk of errors. The main advantage of the competence norm 
approach over the received view is its explanatory and predictive power re-
garding cases in which the standard is indeterminate. It accommodates both 
the indeterminacy of standards of proof and the discretion of the triers of fact 
when setting the quantum of evidence. 

The conclusions of my dissertation are drawn from the combination of the 
theses defended in each chapter. I will classify my conclusions in the follow-
ing way: 1) those that concern general features of typical rational legal sys-
tems; 2) those that concern general features of the decision of the quaestio 
facti; 3) those that concern general features of the decision of the standards of 
proof rules, and 4) those that concern the debate on the different models for 
evidential reasoning. 



  

As the reader may notice, some of these conclusions can be categorized in 
more than one typology used in this chapter. For example, the same conclusion 
can fit in both categories ‘general conclusions on typical rational legal sys-
tems’ and ‘conclusions on the general features of standard of proof rules’. I 
do not think that this is a problem, if anything it is an advantage that my con-
clusions can be useful for some other areas in the legal debate. However, the 
justification that I can give for placing a conclusion in a specific category ‘x’ 
is that I believe its content is directly connected with the general topic of said 
category. 

2. Conclusions about the General Features of Typical 
Rational Legal Systems  
Typical rational legal systems are indeterminate. I have shown that in typical 
rational legal systems the causes of legal indeterminacy are twofold. First, the 
norm formulations that are contained in this kind of legal system are affected 
by the indeterminacy of natural language. The two most-debated sources of 
indeterminacy based on natural languages in legal theory are ambiguity and 
vagueness. Second, legal indeterminacy is, also, the result of the combination 
of certain specific features of typical rational legal systems. These features are 
the following: 1) an interpretative code with more than one interpretative di-
rective and 2) the non-redundancy clause. The combination of these features 
yields the following result: interpretative codes with multiple interpretative 
directives will necessarily yield multiple numbers of norms that an interpreter 
can ascribe to a norm formulation. Each norm necessarily provides a different 
solution for a given case otherwise they are redundant and all but one ought 
to be eliminated from the legal system.  

Adjudication in typical rational legal systems is discretional. I have shown 
that in typical rational legal systems the existence of interpretative negative 
spaces allows for discretion in adjudication. The existence of these interpreta-
tive negative spaces stems from the fact that interpretative directives, usually, 
are not ranked by other meta-rules from a legal origin. These interpretative 
negative spaces will necessarily obtain and they can be found in two scenarios. 
The first scenario refers to an interpretative code that lacks legal meta-rules 
for its use. The second scenario refers to the existence of legal meta-rules that 
governs how to use the interpretative code. As I have shown in both scenarios, 
judges will necessarily have discretion when interpreting the law. In other 
words, the combination of interpretative negative spaces and the multiplicity 
of ascribable meanings allows for discretion in legal interpretation. Due to the 
interpretative negative spaces all of the interpretative directives are on equal 
footing and each of them necessarily provides, due to the non-redundancy 
clause, a different norm for a specific norm formulation. 



 

Now, discretion in typical rational legal systems is limited. This is what I 
call a ‘moderate account of judicial discretion’. The moderate account of dis-
cretion states that interpreters will exercise their discretion when choosing 
both the interpretative directive and its interpretation. According to this ac-
count discretion does not pervade the entire process of legal decision-making 
but it is limited to, only, the decision about the use of the interpretative direc-
tives.  

When adjudicating, there is a distinction to be made between having dis-
cretion and exercising discretion. First, ‘having discretion’ is the possibility 
of choice. Second, ‘exercising discretion’ is making a choice. Exercising dis-
cretion entails having discretion but not the other way around. Since typical 
rational legal systems contain the non-liquet rule, judges have an obligation to 
decide every case. Thus, in a typical rational legal system judges necessarily 
exercise discretion when adjudicating. 

Since discretion is a necessary feature of legal interpretation, there are good 
reasons to believe that studying extra-legal factors, i.e. biases, political alle-
giances, moral convictions, the overall set of stimuli, etc., could be an advisa-
ble strategy to both reduce indeterminacy in law and, following the legal real-
ist advice, use these factors as predictors of judicial decisions. 

Against the intuitive notion of reducing indeterminacy through interpreta-
tive directives, adding new interpretative directives to reduce the indetermi-
nacy of the first-order norm formulations is not a suitable strategy. This is so 
because those new interpretative directives are themselves indeterminate. 
Since the new interpretative directives are formulated in a natural language, 
they also need to be interpreted. This leaves us in the same situation as before. 
Interpretative directives are in need of interpretation, thus, new meta-interpre-
tative directives are required. The issue with this is that the meta-interpretative 
directives are also indeterminate, thus, new meta-meta interpretative direc-
tives are required, and so on. The multiplication of legal rules will inevitably 
lead to an infinite regress and just ‘move’ the problem of indeterminacy and 
discretion to a higher level. 

3. Conclusions about the General Features of the 
Quaestio Facti 
The claim that law needs to ascertain the truth of the quaestio facti to be suc-
cessful as a behaviour-guidance mechanism is false. However, this does not 
mean that law ought not to ascertain the truth of the quaestio facti. It only 
means that there are reasons other than the law’s success as a behaviour-guid-
ance mechanism, to support this thesis. These reasons can be of two kinds: 
moral reasons and legal reasons. On the one hand, moral reasons can be di-
vided into two groups. The first group encompasses reasons for the justice of 



 

the verdicts issued by the courts. The second group encompasses reasons for 
pursuing extra-legal values other than justice that are deemed desirable by a 
given society. On the other hand, legal reasons are those reasons of legal origin 
that require the law to ascertain the truth of the quaestio facti. In other words, 
it can be claimed that it is the legal system that demands the ascertainment of 
the truth of the quaestio facti. For example, one can hold that legal systems 
ought to ascertain the truth as the result of the exercise of the macro-right of 
the litigant to ascertain the truth of her claims advanced in a trial. Since this 
macro-right is of legal origin then there are legal reasons for justifying the 
claim that law ought to ascertain the truth of the quaestio facti. However, legal 
reasons are affected by a variety of problems that makes them unconvincing.  

The decision on the quaestio facti is comprised of two kinds of statements: 
statements of proof and statements of fact. As the reader may recall, state-
ments of proof can be formulated as “p has been proved”. Statements of fact 
can be formulated as “p” that describes states of affairs such as “A shot B”. 
Two comments are in order. First, statements of proof are the result of the 
interpretation and application of the standard of proof rule in a particular case. 
That is, in order to claim that p has been proven the trier of fact is legally 
obligated to evaluate if the evidence adduced by the party advancing the claim 
has met the quantum of evidence established by the particular standard of 
proof, i.e., beyond a reasonable doubt, clear and convincing evidence, prepon-
derance of evidence, etc. This is a matter of legal interpretation. Second, state-
ments of fact are descriptive assertions of particular states of affairs that are 
said to obtain. A statement of fact will be true if what it describes obtains, and 
false otherwise. Whilst assessing the truth or falsity of the proposition con-
tained in the statement of fact is an epistemic matter, assessing the truth or 
falsity of a statement of proof is a matter of legal reasoning.  

By distinguishing statements of proof from statements of fact it is possible 
to make sense of those cases in which legally valid decisions are false posi-
tives or negatives. By valid decision, I mean a decision that bears legal conse-
quences. This is so because false positives/negatives refer only to the state-
ment of facts. That is, they are concerned with the fact that the claims that 
have said to obtain, do obtain. False positives and false negatives do not say 
anything about the quantum of evidence prescribed by the standard of proof. 
From the standpoint of adjudication, the statement of proof, not the statement 
of fact, is a necessary condition for the application of legal consequences. That 
is, legal systems can only apply legal consequences if courts have declared a 
set of claims as proven. Courts can only declare a set of claim proven if they 
have applied the standard of proof rule which results in a statement of proof 
like “‘p’ has been proven”.  

Thus, when deciding the quaestio facti, triers of fact engage in two distinct 
activities. First, they engage in an adjudicative activity in which the trier of 
fact says something about the application of the standard of proof to a mass of 
evidence adduced in the trial. Second, they engage in an epistemological 



 

activity in which the trier of fact says something about the world, i.e., that a 
state of affairs has obtained.   

Legal indeterminacy can be understood as the indeterminacy of the quan-
tum of evidence. That is, there is a multiplicity of quanta of evidence that can 
be ascribed to the standard of proof rule. The expression ‘multiplicity of 
quanta’ can mean two things. One, it can be multiple quanta in the sense that 
each quantum represents a different threshold. For example, the standard of 
proof ‘beyond a reasonable doubt’, when interpreted as a probabilistic value, 
can contain several different value-thresholds such as 0.8, 0.85, 0.9, 0.95, 
0.99, and so on. Two, it can be multiple quanta in the sense that each quantum 
represents a completely different thing. For example, one can interpret the 
standard beyond a reasonable doubt in probabilistic terms. Then, the standard 
of proof will be interpreted as a numerical value. However, someone else can 
interpret the same standard in explanatory terms. Then, the standard of proof 
will be interpreted as the demand on the quality of the explanation of the evi-
dence adduced.  

When deciding the quaestio facti, judicial discretion is the choice made by 
the trier of fact by selecting the interpretative directive that in turn will justify 
the setting of a specific quantum of evidence on a specific case. The decision 
on the quaestio facti, ultimately, is the decision about which quantum of evi-
dence will be applied to the specific case. 

4. Conclusions about the General Features of the 
Standards of Proof Rules 
A standard of proof rule expresses several quanta of evidence. Since norm 
formulations are indeterminate and standard of proof rules are norm formula-
tions, standards of proof are also indeterminate. The indeterminacy of stand-
ard of proof rules is the result of the combination of the indeterminacy of nat-
ural language and the multiplicity of interpretative directives contained in the 
interpretative code.  

Due to the multiplicity of quanta ascribable to standard of proof rules, the 
interpretation of standard of proof rules amounts to a discretionary decision 
about which quantum of evidence will be ascribed to the said rules. This de-
cision is a choice made by the trier of fact about which interpretative directive 
will be used to justify the quantum of evidence ascribed to the standard of 
proof rule. 

A descriptive account that accommodates both the indeterminacy of stand-
ard of proof and the discretion of the trier of fact is the ‘competence norm’ 
approach. The competence norm approach states that standards of proof are 
best understood as competence norms. That is, they are legal rules that confer 



 

the power to the trier of fact of setting the quantum of evidence for a given 
case. 

Standard of proof rules play an intra-procedural role that encompasses the 
following: 1) allocation and minimization of the risk of error, 2) setting the 
quantum of evidence, and 3) justification of the decision, i.e., triers of fact can 
only determine that a fact has been proven if they are able to justify that the 
standard of proof was met. 

Standard of proof rules play, also, an extra-procedural role that has to do 
with the validity/legitimation of the decision from the perspective of the legal 
system. Thus, the trier of fact can legally declare a claim as proven if the 
standard was met. Therefore, her decision will be legally valid independently 
of the truth/falsity of the proposition contained in the statement of fact. In 
other words, triers of fact can make legally valid and justified decisions if they 
have applied the standard of proof rule regardless of the possible false posi-
tives/negatives that can affect the decision on the quaestio facti. 

When discussing the roles that standard of proof rules play, the notion of 
‘risk’ is twofold. On the one hand, when referring to the allocation of the risk 
of error, ‘risk’ can be understood either as a probability or uncertainty. This is 
what I have called the ‘simple version’ of risk. On the other hand, when refer-
ring to the minimization of the risk of error, ‘risk’ can be understood as a 
combination of either probability and disutility or uncertainty and event. This 
is what I have called the ‘complex version’ of risk. In other words, the con-
ception of ‘risk’ that is used when analysing the functions of the standard of 
proof rules varies depending on whether we are analysing the allocation of the 
risk of error or the minimization of the risk of error.  

Since standards of proof are indeterminate and the decision of the quantum 
of evidence is discretional, there are good reasons to believe that a correct 
description of the standard of proof rules contain a ‘floating’ standard rather 
than a ‘fixed’ standard. By floating standard, I mean that the quantum of evi-
dence will vary case-by-case. 

Now, a floating standard is at odds with certain features of the Rule of Law, 
such as legal certainty and equality before the law. From the litigant’s point 
of view, it is at odds with the value of legal certainty because it is not possible 
to determine ex ante what the quantum of evidence is that law prescribes to 
prove her claims. From the litigant’s point of view, it is at odds with the prin-
ciple of equality before the law because similar cases could have a different 
quanta of evidence. 



  

5. Conclusions about the Different Models or Evidential 
Reasoning 
Contemporary evidence law scholarship has been developed within the frame-
work of a normative debate on the best model for evidential reasoning between 
two main accounts of evidential reasoning: a) the probabilistic account, and 
b) the explanatory account. Both the probabilistic and the explanatory account 
can be interpreted in two ways. First, they are normative attempts about how 
triers of fact ought to assess the means of evidence adduced by the litigants. 
Second, they are normative attempts about how triers of fact ought to interpret 
the standard of proof rules.  

Since these accounts are prescriptive efforts as to how the standard of proof 
rules ought to be applied, one may wonder what the legal reasons are to prefer 
one interpretation over another. To answer this question the trier of fact needs 
to determine how the interpretative code accommodates either the probabilis-
tic account or the explanatory account when interpreting the standard of proof 
rule. Assessing how the interpretative code accommodates either of these ap-
proaches suggests that evidential reasoning and legal interpretation, albeit be-
ing different enterprises, are closely connected when deciding the quaestio 
facti. 

In law, at least, one of the strongest objections against the probabilistic ap-
proach is the ‘lack of computational capacity’ objection addressed in chapter 
4. This objection is based on the claim that, in the legal setting, triers of fact 
cannot perform the complex mathematical operations that probabilistic rea-
soning requires because of human’s lack of computational power and capac-
ity. The lack of computational capacity objection is an application of the ought 
implies can principle which, roughly put, states that if an agent ought to per-
form a certain action, it must be possible for the agent to do it. The lack of 
computational capacity objection claims that since triers of fact cannot per-
form the mathematical operations required by the probabilistic account, the 
probabilistic account fails. This objection seems to hold insofar triers of fact 
suffer from said lack of skills. However, it leaves open the possibility of in-
troducing new technology to the legal setting that can help with carrying out 
these mathematical operations. However, due to the fact that in a possible fu-
ture judges could be replaced by machines, or somehow humans might be able 
to perform these mathematical operations, does not mean that there are good 
reasons to adopt the probabilistic view. 

As I have shown in chapter 4, the explanatory account suffers from inde-
terminacy. This suggests, but does not entail, the point that reducing indeter-
minacy will, to some extent, require some sort of measurable or quantitative 
solution. This measure will represent the quantum of evidence prescribed by 
the standard of proof. Now, this strategy for reducing indeterminacy will re-
quire also a clear methodology that triers of fact ought to follow to calculate 
said measure when assessing the evidence. Otherwise, it will not be possible 



 

to know if the evidence adduced by the litigants has met the quantum pre-
scribed by the standard of proof rule. Curiously enough, this suggests that the 
price that explanatory accounts need to pay for reducing indeterminacy is to 
turn into something similar to the probabilistic view.  
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