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Abstract 

Legal rules regarding unaccompanied refugee children in the European Union (EU) 

are closely related to the refugee crisis and the community’s asylum policy. This 

study aims to investigate how the best interests of the unaccompanied refugee child 

is being ensured under EU law. Dworkin’s theory and various methods are used to 

answer the research question. Firstly, the focus is, with the use of the chosen 

theoretical framework and international legal method, on the interpretation of the 

principle of “the best interests of the child”. Secondly, the thesis studies how this 

principle is reflected in the EU law in relation to unaccompanied refugee children, 

by applying EU legal method. This study shows, on the one hand, that there are a 

few anomalies in the EU legislation in the area of asylum that arise with regard to 

the best interests of the unaccompanied refugee child. It is argued that the European 

Union’s restrictive asylum legislation leads to conflicts between the international 

law and the EU law. On the other hand, the thesis demonstrates that the EU law has 

continuously improved, and the international child rights principle was adopted in 

it.  

It will be shown in this study that despite the common asylum policy and the 

community acquis, the EU Member States’ domestic law enables different 

assessments of the best interests of the unaccompanied child. The solution of 

normative conflicts is also in the hands of the EU countries, since the status 

determination of refugees and the assessment of the child’s best interests are carried 

out by the EU Member States. This will be confirmed by analysing the most 

important applicable EU laws, particularly the Proposal for a Regulation 

establishing a Union Resettlement Framework. The Proposal is chosen for 

discussion, because this is an essential part of the Common European Asylum 

System and is consistent with two packages of legislative proposals to reform it. 

The conclusion of this thesis is that the best interests principle is guaranteed in the 

EU law, but it is not guaranteed in the spirit of the Convention on the Rights of the 

Child, and further improvements are needed in the EU legal framework. 

Keywords: the best interests of the child, unaccompanied refugee child, refugee 

resettlement, resettlement framework, asylum, general principle, constructive 

interpretation, normative conflicts, law as integrity, European Union Law.



Motto: “It is a flaw when the solution is applicable only in law books, or when 

reality is transformed definitively into articles, paragraphs and words that are, 

most often and to most of the “outside” world incomprehensible. The law is, 

however, merely an instrument. Law alone does not right wrongs. But the law 

can be used and it can, sometimes at least, give voice to those who have none.” 

(Kristina Touzenis) 
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1. Introduction 

1.1 Legal background and problem formulation  

The origin of the principle of the best interests of the child came from the 

recognition that children are extreme exposed to violence, abuse and became 

victims, especially in armed conflicts, and therefore protection have to be ensured 

for them. Thus, it was the Geneva Declaration of the Rights of the Child which first 

recognized internationally in 1924 that children needed special protection. This 

declaration focused, however, on children’s needs rather than on their rights.1  The 

best interests principle was first realized in the United Nations (UN) Declaration of 

the Rights of the Child in 1959 as a guiding principle for children’s education and 

regarding legislation relating to children.2 

Thirty years passed between the Declaration of 1959 and the Convention on the 

Rights of the Child (CRC) when the children eventually became active agents in 

the society. In other words, the children became subjects of the international law, 

who can claim own rights against other duty-bearers.3 While international 

declarations do not require any obligations from the states, conventions are counted 

in the international sphere as binding documents grounded on the general legal 

 
1 Holzscheiter, Anna, Children’s Rights in International Politics. The Transformative Power of 

Discourse. Transformations of the State, Palgrave Macmillan, England 2010. pp. 123–124.; 

Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. XI. edition, Cosmopolis, Roma 

2006. pp. 14–15.; Grahn-Farley, Maria, Barnkonventionen – en kommentar. Studentlitteratur, Lund 

2019. pp. 12–13.  
2 Principle 2: “The child shall enjoy special protection, and shall be given opportunities and facilities, 

by law and by other means, to enable him to develop physically, mentally, morally, spiritually and 

socially in a healthy and normal manner and in conditions of freedom and dignity. In the enactment 

of laws for this purpose, the best interests of the child shall be the paramount consideration.”  

Principle 7: “The child is entitled to receive education, which shall be free and compulsory, at least 

in the elementary stages. He shall be given an education which will promote his general culture and 

enable him, on a basis of equal opportunity, to develop his abilities, his individual judgement, and 

his sense of moral and social responsibility, and to become a useful member of society. 

The best interests of the child shall be the guiding principle of those responsible for his education 

and guidance; that responsibility lies in the first place with his parents. 

The child shall have full opportunity for play and recreation, which should be directed to the same 

purposes as education; society and the public authorities shall endeavour to promote the enjoyment 

of this right.” Declaration of the Rights of the Child (1959) 
3 Cohen, Cynthia Price, The Role of the United States in Drafting the Convention on the Rights of 

the Child. In Emory International Law Review, Vol. 20, Atlanta-Georgia 2006. pp. 185–198.; 

Holzscheiter, Anna, Children's Rights in International Politics. The Transformative Power of 

Discourse. p. 134.; Englundh, Elizabeth, Barnets bästa i främsta rummet – en pedagogisk utmaning? 

Liber AB, Stockholm 2019. p. 32; Touzenis, Kristina, Unaccompanied Minors. Rights and 

Protection. p. 15.; Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 13–15.; Brunnberg, 

Elinor, Borg, Rose-Marie, Fridström, Camilla, Ensamkommande barn – en forskningsöversikt. 

Studentlitteratur, Lund 2011. p. 12. 
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principle, so-called “agreement must be kept” (pacta sunt servanda).4 In terms of 

the CRC, this means that its provisions should be followed by the States Parties 

according to the universally agreed basic principle. The CRC is the first 

international human rights treaty which establishes the list of the child’s rights 

including all civil, political, social, cultural and economic rights, and furthermore 

state’s obligations to provide these.5  

The topic of the thesis is relevant, especially in Sweden, with regard to the CRC 

became law in this country on 1 January 2020. Because the legislation is new, there 

is no case law in Sweden. Additionally, the refugee issues are important around the 

world, particularly when children are forced to leave their homeland. According to 

statistics, children are the majority of the world’s refugees.6 For instance, at the end 

of 2015, there were 21.3 million refugees, and nearly one in 200 children were a 

refugee, as it can be read in Emma Batha’s article.7 By the end of 2018 almost 70.8 

million forcibly displaced people were reported to the UNHCR, of which 25,9 

million were refugees and 3,5 million were asylum-seekers. In line with 

underestimated data, 111,000 unaccompanied and separated children were reported 

to the UNHCR, of which 27,600 were asylum-seekers on an individual basis.8 

There are several groups of children as well as individual children who need 

protection even today. Thanks to the CRC and the principles laid down in it, the 

child centred approach is now provided in the international legal documents.  The 

best interests principle is one of the four general principles which is counted as an 

interpretative instrument in relation to other principles and support for 

interpretation and implementation of other rights in the CRC.9  

 
4 Englundh, Elizabeth, Barnets bästa i främsta rummet – en pedagogisk utmaning? p. 66.; See also 

26 Article of the Vienna Convention on the Law of Treaties. United Nations, Treaty Series, Vol. 

1155, 1969. p. 339. 
5 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 13 and 105.; Lind, Anna-

Sara & Namli, Elena, Mänskliga rättigheter i det offentliga Sverige. Studentlitteratur AB, Lund 

2017. p. 181.; Holzscheiter, Anna, Children's Rights in International Politics. The Transformative 

Power of Discourse. p. 16. 
6 Pobjoy, Jason M., The Child in International Refugee Law. E-book, Cambridge University Press, 

Cambridge 2017. Preface XV.; Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. 

p. 88. 
7 Batha, Emma, Europe's refugee and migrant crisis in 2016. In numbers. In World Economic 

Forum, 05 Dec 2016. 
8 UNHCR, Global Trends Forced Displacement in 2018. Geneva 2019. 
9 The further general principles are the following: right to non-discrimination (Article 2), inherent 

right to life, survival and development (Article 6), and the right to express own views and to be 

heard (Article 12).; See also Gunner, Göran, Namli, Elena (eds.), Allas värde och lika rätt. 

Perspektiv på mänskliga rättigheter. Studentlitteratur, Lund 2005. pp. 134–135.; Lind, Anna-Sara 
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With regard to this essay, the above mentioned is important because these general 

principles make relationship between the 1951 Convention Relating to the Status 

of Refugees (the Refugee Convention) and the CRC when the States Parties have 

to assess the status of unaccompanied children and determine the form of the 

protection when the claimant is a child. The question is, on the one hand, what the 

child’s best interests means at all, and how it can be interpreted. On the other hand, 

it will be theoretically studied on the following pages how the best interests of the 

child can be ensured for unaccompanied refugee children on the regional level, 

namely in the EU.  

This study deals with those legal issues and possible problems that arise in relation 

to unaccompanied refugee children in the EU law. The root of these problems is 

caused by those competing rules that should be enforced by the EU Member States 

in the field of the refugee law, even more closely in the asylum procedures. The 

CRC is, according to Article 46 of the CRC, not binding for the EU itself, and 

moreover, the community has got a “unique legal order”10. Since the EU Member 

States are bound by both the CRC and the EU law, the states should ensure that the 

EU rules and regulations as well as the CRC are obeyed. Article 3.1 of the CRC 

provides that in all actions concerning children the best interests of the child shall 

be a primary consideration. It means that this principle applies to public or private 

social welfare institutions, courts of law, administrative authorities and legislative 

bodies in those countries that ratified the CRC. This international obligation is, 

however, not always coherent with the duties enshrined in EU laws. 

Furthermore, it is important to note that when an unaccompanied child finds himself 

or herself as a refugee in one of the EU Member States, there are four overlapping 

legal orders that apply, namely 

- international law, in the form of the Refugee Convention and the CRC,  

- Council of Europe law, in the form of the European Convention on Human Rights, 

 
& Namli, Elena, Mänskliga rättigheter i det offentliga Sverige. 180–182.; Borgehammar, Stephan 

(ed.), Barnkonventionen 20 år. Artos & Norma Bokförlag, Malmö 2010. p. 14.; Englundh, 

Elizabeth, Barnets bästa i främsta rummet – en pedagogisk utmaning? p. 52.; Grahn-Farley, Maria, 

Barnkonventionen – en kommentar. pp. 47–49.; UNHCR, Guidelines on Determining the Best 

Interests of the Child. Geneva, May 2008.  
10 Geddes, Andrew, Immigration and European integration. Towards fortress Europe? Manchester 

University Press, Manchester–New York 2000. p. 37.; For discussion on the nature of the EU law 

see Weiler, J. J., Haltern, U. R., The Autonomy of the Community Legal Order – Through the 

Looking Glass. In Harvard International Law Journal, Vol. 37, No. 2, Spring 1996. pp. 417–423. 
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- EU law included both primary and secondary legislation as well as “acquis 

communautarie” (= the community acquis) with the case law of the European Court 

of Justice (CJEU), and  

- national rules of the country where refugee children seek asylum. 

The interpretation and enforcement of these rules can entail difficulties when the 

EU Member States need to make a decision in the matter of refugee children. The 

study does not, however, intend to give any solution to this, but rather it points out 

those conflicts between the international refugee law and the EU law that may cause 

dilemma for the EU Member States. 

This thesis studies, as it is mentioned above, how the best interests of the 

unaccompanied child are ensured in the EU, with particular attention to the Proposal 

for a Regulation of the European Parliament and of the Council establishing a Union 

Resettlement Framework and amending Regulation (EU) No 516/2014 of the 

European Parliament and the Council [COM / 2016/0468 final - 2016/0225 (COD)]. 

I will hereafter call this regulation the New Union Resettlement Framework 

Regulation. The Proposal is chosen for discussion, because this is an essential part 

of the Common European Asylum System (CEAS) and consistent with two 

packages of legislative proposals to reform it. The first package includes the 

Proposal for recast of the Dublin Regulation and the EURODAC Regulation, while 

the second package includes, inter alia, the reform of the Asylum Procedures. Thus, 

these will be closely analysed in the study.  

On the one hand, both the CRC and the Refugee Convention were signed and 

ratified by all EU Member States which means, in light of the general legal principle 

of the “pacta sunt servanda”, legal obligations for these countries. On the other 

hand, the EU was, due to the increased immigration to Europe and the growing 

phenomenon of refugee problems, forced to take steps to restrict immigrant and 

refugee flows.11 One of the legislative strategies as a solution to the refugee 

problems is the restrictive legislation which is criticised by many.12  

 
11 Geddes, Andrew, Immigration and European integration. Towards fortress Europe? pp. 26–33.  
12 See as examples Touzenis, Kristina, Unaccompanied Minors. Rights and Protection.; Geddes, 

Andrew, Immigration and European integration. Towards fortress Europe?; Staffans, Ida, Evidence 

in European Asylum Procedures. Martinus Nijhoff Publishers, Leiden–Boston 2012; Lambert, 

Hélène, McAdam, Jane, Fullerton, Maryellen (eds.), The Global Reach of European Refugee Law. 

Cambridge University Press, New York 2013. 
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The competing legal rules and principles therefore involve challenges for the EU 

Member States when they have to make a decision in individual cases relating to 

the unaccompanied children. This study shows that Dworkin’s theory of 

constructive interpretation and the concept of the law as integrity can be a key to 

consider the applicable law and to decide whether the best interests of the child is 

appropriately provided for unaccompanied children in the EU.  

1.2 The aim of the study and research question 

The decision to choose this research is related to the importance of global problems 

around the world at stake: the significant growing of the refugees and the increasing 

number of unaccompanied refugee children on the global level. The previous 

studies show that many children can become victim and have further emotional 

trauma during official procedures by reason of her or his status as an unprotected 

child.13 There is no doubt, that the EU Member States need to pay attention to the 

international legal obligations as well as the EU rules and regulations relating to 

refugee children during the asylum procedures and decision-making. In terms of 

the child protection and the implementation of the child’s best interests, this task is 

not at all easy.   

Thus, the purposes of the thesis have been formulated on the basis of the problem 

description of the competing demands from two legal orders, namely the 

international law and the EU law. The aim is to point out the problems in relation 

to the interpretation and the application of the best interests principle in the asylum 

processes in the EU. The researches have done, partly, with the help of the EU legal 

method in order to investigate how the best interests principle is reflected in EU 

norms relating to unaccompanied refugee children. Partly, by critically analysing 

the applicable EU law I want, from a child-rights perspective, to emphasize those 

anomalies and their consequences that the EU legislator should consider. As Marie 

Grahn-Farley clarifies, the child-rights perspective means the view of the child as 

“rights-bearing individual”. This view presupposes that the children receive not 

 
13 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 18–19.; von Schéele, Eva, 

Standberg, Ingemar, Ensamkommande barns rätt – En vägledning för den gode mannen, kommunen 

m fl. Fourth edition, Wolters Kluwer Sverige AB, Stockholm 2017. pp. 14–19.; Segerström, Eva, 

Barnets rättigheter. Helhetssyn i praktisk och systematisk tillämpning. Studentlitteratur, Lund 2019. 

pp. 129–133.; Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. Liber AB, Malmö 

2010. pp. 129–131.; Brunnberg, Elinor, Borg, Rose-Marie, Fridström, Camilla, Ensamkommande 

barn – en forskningsöversikt. pp. 47–52. and 101–104. 
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only protection and care but also, they have opportunities to act and claim their 

rights, including the right to be heard.14 This essay can be relevant, inter alia, for 

the EU decision-making institutions and the legal practitioners in the field of child 

protection, too.  

Against this background and with the aim to achieve the mentioned goals, the main 

research question of the study is: How is the best interests of the unaccompanied 

refugee child ensured in the EU? To answer this question, it needs first to explore 

what the principle of the best interests of the child and the concept of the 

unaccompanied refugee child mean in international context. 

In this study, it is argued that the integration of applicable legal rules on national 

level may cause dilemma in the enforcement, since the EU legislator focuses on the 

asylum problem rather than children who become refugees. This does not seem to 

be in the spirit of the CRC, and it may cause problems for the Member States that 

are bound by the Convention. Another anomaly in the EU legal system is that there 

is a combined interpretation and application of asylum, migrant, refugee status and 

immigration. Even though the EU law has been developed, the restrictive EU 

asylum policy and legislation has persisted, and it therefore needs further 

considerations to improve the EU legislation. Otherwise, the best interests of the 

unaccompanied child remain as fine but empty word in legislative documents.   

1.3 Thesis Disposition  

The thesis consists of five chapters. The first chapter is an introduction which 

presents the research area and those issues and possible problems that arise in the 

EU in relation to unaccompanied refugee children. In this chapter the aim of the 

thesis is clarified, and the following discussion is guided by the main research 

question that posed by me. Additionally, this chapter includes the disposition of the 

thesis.  

 
14 Grahn-Farley, Maria, Barnkonventionen – en kommentar. p. 13.; Grahn-Farley, Maria, A Child 

Perspective on the Juvenile Justice System. In Journal of Gender, Race and Justice, Vol. 6, Issue 2, 

2002. pp. 304–306. and 329–335.; Grahn-Farley, Maria, A Theory of Child Rights. In University of 

Miami Law Review, Vol. 57, Issue 3, April 2003. pp. 879.; See also Price Cohen, Cynthia, 

The Role of the United States in Drafting the Convention on the Rights of the Child. p. 189.; 

Holzscheiter, Anna, Children's Rights in International Politics. The Transformative Power of 

Discourse. p. 134.; Englundh, Elizabeth, Barnets bästa i främsta rummet – en pedagogisk utmaning? 

p. 32.; Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. p. 15. 
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The second chapter reviews the method used to answer the research question above. 

This chapter shows the theoretical framework which consists of the used theoretical 

concepts, and it presents how this theory can be applied in the context of the study. 

Given that this thesis takes a rather legal approach, the problem is treated in a 

theoretical way, but through of it, I also try to point to those legal anomalies that 

can be identified in the EU law.  

The main part of the study is found in the following two chapters. The third chapter 

explores the meaning of the best interests of the child as well as the term of 

unaccompanied refugee child by international legal method and by discussing about 

references quoted in the end of the paper. This chapter studies even the interaction 

between the international law and the EU law within the framework of the study. 

The fourth chapter includes analysis and discourses about the applicable EU law on 

refugee children, including my critical analysis of the New Union Resettlement 

Framework Regulation.  

Additionally, I set out the results of the study and my answer to the research 

question in the fifth chapter. This chapter also draws the final conclusions including 

my reflections on the chosen methodologies and the theoretical framework.  

2. Methodology and Theory 

2.1 Research Methods 

This subchapter aims to present the methods used to achieve the goals of the study 

including description of gathering the research materials. The research question has 

a more qualitative than quantitative character, since much of the information is 

collected by reviewing of applicable law and relevant literature. Thus, various 

qualitative methods are applied for analysing and discussing the topic of the thesis.  

The study is based on legal dogmatic method in order to determine the applicable 

law and then to find the answer to the research question.15 First and foremost, I 

determine the most important international conventions as well as the European 

rules on refugee children. Since the EU has an autonomous legal order and the EU 

Member States are bound by it, I use EU legal method to study how the applicable 

 
15 For the legal dogmatic method see Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 

28–30. 
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law is interpreted and enforced in the EU.16 Moreover, I place the applicable rules 

in international context, namely I also systematize these because the EU Member 

States are obliged by the CRC and the Refugee Convention.  

The EU is a supranational union with so-called “the community acquis” (acquis 

communautarie) which includes EU legislation with the objectives of the EU and 

with the case law of the CJEU, the community’s policies and the other rules 

governing these policies.17 The Member States have pooled some parts of their 

sovereignty on EU level for gaining collective influence to scopes there the states 

could not have been effective.18 In line with the posed aim of the study and the 

below presented theory, the EU law is studied in light of Dworkin’s law as integrity 

arguments. 

The EU legislation can be primary and secondary legislation. While the primary 

legislation is composed of the Treaties19 and their additional Protocols agreed by 

the EU Member States, the secondary one founded on the Treaties. The latest 

amending of the Treaty on European Union had taken place by the Treaty of Lisbon. 

This adapted Article 6 and sets out that the Union recognises the rights, freedoms 

and principles in the Charter of Fundamental Rights of the European Union (EU 

Charter), and this Charter has the same legal value as the Treaties. Additionally, the 

Treaty of Lisbon provides that Union need to accede to the European Convention 

for the Protection of Human Rights and Fundamental Freedoms (short; the 

European Convention on Human Rights - ECHR). Although the accession to the 

ECHR have not happened, Article 6.3 states that the fundamental rights in the 

ECHR constitute general principles of the Union’s law.20  

 
16 For the EU legal method see Papadopoulou, Frantzeska, Skarp, Björn, Juridikens nycklar. 

Introduktion till rättsliga sammanhang, metoder och verktyg. Wolters Kluwer Sverige AB, 

Stockholm 2017. pp. 138.; Eckes, Christina, European Union Legal Methods – Moving Away from 

Integration. In Neergaard, Ulla, Nielsen, Ruth (eds.), European Legal method – Towards a New 

European Legal Realism? DJØF Publishing, Copenhagen 2013. pp. 163–188. 
17 How the European Union works. Your guide to the EU institutions. Publications Office of the 

European Union, Luxembourg, 2014. pp. 3–5.; See also Staffans, Ida, Evidence in European Asylum 

Procedures. pp. 27–34. 
18 The European Union. What it is and what it does. Publications Office of the European Union, 

Luxembourg, 2018. pp. 5–9.  
19 The Treaties means in the context of this study the Treaty on European Union and the Treaty on 

the Functioning of the European Union.  
20 Article 6 of the Treaty of Lisbon amending the Treaty on European Union and the Treaty 

establishing the European Community, OJ 2007/C 306/01; See Papadopoulou, Frantzeska, Skarp, 

Björn, Juridikens nycklar. Introduktion till rättsliga sammanhang, metoder och verktyg. pp. 99–

101.; Plender, Richard (ed.), Issues in International Migration Law. Brill Nijhoff, Leiden–Boston 

2015. pp. 68–69. and 140–141. 
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The secondary legislation includes binding legal instruments (regulations, 

directives, decisions) and non-binding instruments (recommendations, opinions) 

created and adopted by the institutes of the EU, such as the European Parliament, 

the Council and the European Commission.21  

The EU law differs from both the international law and the internal legal order of 

states. In contrast to the international law, where the States Parties are obligated by 

the international treaties, the EU law may, under certain conditions, be invoked by 

even private and legal persons in the EU Member States. Regulations are typical 

legal acts which are automatically and directly applicable in all Member States of 

the EU, without any obligation to transpose them into the domestic law. A directive 

binds each Member State or a group of them to which it is addressed, but it must be 

transposed into national law to become effective. It is the Member State that 

chooses the form and methods of transposition. A decision specifies those to whom 

it is addressed and it is binding in its entirety on them.22 This thesis tends to discuss, 

due to the text limitations, the most important binding legal acts in the primary- and 

secondary legislation. Having gathered the relevant laws for the study, I investigate 

what the New Union Resettlement Framework Regulation can provide for 

unaccompanied refugee children.  

Frantzeska Papadopoulou and Björn Skarp point out that there are many types of 

non-written sources in EU law which also have a place within the hierarchy of 

norms, and these sources are used by the CJEU if the primary or secondary 

legislation do not settle the issue. These sources include, inter alia, general 

principles of law as well as rules of public international law.23 Since the CJEU has 

jurisdiction to interpret the Treaties and the EU law, the study refers to a few 

judgments to show the nature of the EU law and the judicial interpretation in the 

EU.  

 
21 Borchardt, Klaus-Dieter, The ABC of European Union law. Publication Office of the European 

Union, Luxemburg 2010. pp. 79–97. 
22 Article 288 of the Consolidated versions of the Treaty on European Union and the Treaty on the 

Functioning of the European Union. OJ 2012/C 326/01.  
23 Papadopoulou, Frantzeska, Skarp, Björn, Juridikens nycklar. Introduktion till rättsliga 

sammanhang, metoder och verktyg. pp. 72–73, 99–104.; See also Kovács, András, Tóth, Tihamér, 

Forgács, Anna, The Legal Effects of European Soft Law and Their Recognition at National 

Administrative Courts. In ELTE Law Journal, Vol. 2, 2016. pp. 53–70. 
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To find out the meaning of “best interests of the child“, I use international legal 

method.24 To understand this principle, the study is begun with a short legal 

background to present the improvement of the legal basis of the best interests 

principle. It shows that the international principle regarding children has improved, 

since the legal framework has been changed from international declarations to the 

legally binding convention for the States Parties that signed and ratified it. From a 

child-rights perspective the development means more, since the rules of law 

regarding children have been changed from a needs-based perspective to a rights-

based one. In addition, the States Parties’ obligation to provide the children’s rights 

was even laid down. For analysing of the meaning of the child’s best interests 

principle, the paper studies how this principle is placed in the CRC and what 

correlation can be identified with different principles in the convention. It is also 

relevant to identify surrogate terms for “the best interests of the child”, as it is 

enshrined in the CRC and in another legal documents. Because the CRC does not 

define this principle, the research examines how the UN Committee on the Rights 

of the Child and other studies try to explain the concept of the principle and its 

content. In order to clarify the personal scope of the thesis, the concept of the 

unaccompanied refugee children will also be studied. I work primarily with the 

applicable law and literature review, such as gathering of the relevant UN 

documents and other international legislative documents, reports, researches and 

literature.  

Within the framework of this study, I critically analyze how the chosen EU legal 

rules take the best interests of the child into account. I also discuss essential 

conflicts between the international law and the EU law. At this point, the analysis 

is based on Dworkin’s legal theory, because this theoretical framework is 

appropriate for studying the role of the principles in the law and the possible 

solutions to the normative conflicts. Furthermore, Dworkin’s constructive 

interpretation can be used to interpret the fundamental legal terms, namely the 

child’s best interests principle and the unaccompanied refugee child. 

In addition to the above, I refer handbooks, international guidelines and other EU 

publications, given that these have important governing function, and these can be 

 
24 For the international legal method from a child-rights perspective see Grahn-Farley, Maria, 

Barnkonventionen – en kommentar. pp. 13–25. 
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used as right resources for interpretation.25 For instance, I use for interpretation a 

few guidelines of the United Nations High Commissioner for Refugees (UNHCR). 

It needs, however, to know that the UNHCR has not got any assignment to interpret 

the Refugee Convention and its recommendations are not considered to be binding 

character for the States Parties.26  

Based on my analysis, I draw conclusions how to theoretically guarantee the best 

interests of unaccompanied refugee children in the New Union Resettlement 

Framework Regulation. I also intend to point out the deficiencies existed in the EU 

legislation which should be solved in the future.  

2.2 Theoretical Framework 

In this subchapter the framework of theory applied to the study will be presented. I 

start out from Ronald Dworkin’s theory of interpretivism,27 since “the best interests 

of the child“ is a fundamental child rights principle, and Dworkin’s legal theory and 

constructive interpretation give an answer to the question of how to take laws and 

principles into consideration in the application of law.  

Dworkin was an American legal philosopher and jurist of the post war era, and he 

became famous for his critical attacks on positivism, particularly for his critique of 

Herbert L. A. Hart’s legal positivism.28 Dworkin’s theoretical starting point is based 

on that the law does not consist of only valid and binding rules, as it is found by 

positivists, but also the law includes principles and policies that can be used for 

conceptual interpretation. In contrast to Hart, who recognizes that rules are of 

different logical kinds and these can be distinguished as primary and secondary 

rules,29 Dworkin emphasizes the importance of principles and other sorts of legal 

 
25 Papadopoulou, Frantzeska, Skarp, Björn, Juridikens nycklar. Introduktion till rättsliga 

sammanhang, metoder och verktyg. pp. 72–74. 
26 Nilsson, Eva, Barn i rättens gränsland. Om barnperspektiv vid prövning om uppehållstillstånd. 

Iustus Förlag AB, Uppsala 2007. pp. 98–99. 
27 Dworkin, Ronald, Justice for Hedgehogs. Harvard University Press, Cambridge, Massachusetts 

2011. pp. 400–410. 
28 For Hart’s theory see Simmonds, Nigel E., Central Issues in Jurisprudence. Fourth edition, Sweet 

& Maxwell, London 2013. pp. 145–197.; To study Dworkin’s critiques see Ibid. pp. 199–221. and 

even more Dworkin, Roland, Taking rights seriously. Bloomsbury Academic, London-New York 

2013. pp. 29–63. 
29 According to Hart, the primary rules grant rights or impose obligations, while the secondary rules 

stipulate how and by whom primary rules may be formed and recognized. For instance, the rules 

about forming contracts and executing will are secondary rules. In Dworkin, Roland, Taking rights 

seriously. p. 35; Simmonds, Nigel E., Central Issues in Jurisprudence. pp. 154–156. 
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standards that can be applied to solve so-called “hard cases”. Hard cases cover those 

cases when there is a lack of legal rules and the judge has to decide the case with 

help of discretion.30  

In line with purposes of this study, the paper treats the relevant points of the chosen 

theory, namely the role of the principles in law, the concept of constructive 

interpretation, and the choice of legal theory. According to Dworkin, there is a 

logical distinction between legal principles and legal rules, as the latter is based on 

the consideration of the “all-or-nothing”,31 while a legal principle has a dimension 

of weight or importance. Thus, the legal principles may be decisive in normative 

conflicts as well as in conflict of different principles.32 However, the enforcement 

of principles does not entail the same consequences as in the case of a valid rule if 

one does not follow it. This means in practice that judges can decide the same cases 

in various way depending on how they weigh the applicable rules and the general 

legal principles. From a positivist approach, decisions are based on the valid and 

binding rules, while from Dworkin’s perspective the judge has to take into account 

the applicable law as well as the principles and other legal standards. Dworkin 

argues that positivism fails to apply principles and policies as parts of law which 

leads to that judges have no discretion when established rules are available, and in 

these cases the legal principles need not to take into consideration in judgement.33 

In contrast to Dworkin, Hart argues that the judges sometimes decide cases referring 

to moral values or social policy consideration, but this is merely possibility to do it 

when the law does not give any answer in the specific case. This is because the 

positivists claim that the law is separate from morality, and the moral judgement 

need not underpin the exposition of the law.34 

Dworkin’s theory of the role of the principles in law can be applied to this study as 

follows. Firstly, both the Refugee Convention and the CRC are international legal 

 
30 Dworkin, Roland, Taking rights seriously. pp. 38–57 and 105–131.; Dworkin, Ronald, Justice for 

Hedgehogs. pp. 291–297. 
31 “If the facts a rule stipulates are given, then either the rule is valid, in which case the answer it 

supplies must be accepted, or it is not, in which case it contributes nothing to the decision.” in 
Dworkin, Roland, Taking rights seriously. pp. 40–41.; See also Simmonds, Nigel E., Central Issues 

in Jurisprudence. p. 200. 
32 Dworkin, Roland, Taking rights seriously. pp. 40–45.; Simmonds, Nigel E., Central Issues in 

Jurisprudence. pp. 200–202. 
33 Dworkin, Roland, Taking rights seriously. pp. 45–57.; Simmonds, Nigel E., Central Issues in 

Jurisprudence. pp. 202–206. 
34 Dworkin, Roland, Taking rights seriously. pp. 160–164. 
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sources35 in the chosen research area, since each individual EU Member State 

adapted and ratified these. In line with the fundamental legal principle of “pacta 

sunt servanda”, the States Parties have to fulfil their contractual obligations. 

Secondly, the EU has been working to create and improve a Common European 

Asylum System (CEAS) since 1999.36  It is laid down in Article 78 of the Treaty of 

Lisbon that the EU shall develop a common policy on asylum, subsidiary protection 

and temporary protection which must be in accordance with the Refugee 

Convention and its Protocols. This means that the CEAS should be coherent with 

the Refugee Convention. Thirdly, on question of decision making, Dworkin’s 

theory can be applied not only to judges but also to other decision makers as well 

as legislators. Fourthly, according to Article 21 of the Treaty of Lisbon, the Union’s 

action on the international scene shall be guided, inter alia, by democracy, the rule 

of law, the universality and indivisibility of human rights and fundamental 

freedoms, respect for human dignity, and respect for the principles of international 

law. In the context of this study, the principle of “pacta sunt servanda” applies to 

the EU, while the principle of the best interests of the child is a guiding principle in 

the CRC and children’s human right in the EU Charter. With respect to it, the thesis 

investigates how this child rights principle is implemented in the Union’s law.  

Another relevant point of the chosen theory is about the conflict of different rules 

and principles. According to Dworkin, it cannot be conflict between two valid rules 

because one of them supersedes the other. Norm conflicts can be regulated by other 

rules, for example a higher authority enacts the rule or the rule enacted later or the 

rule is more specific than the other one. In these cases, the general legal principle 

can be used to judge which rule is applicable as a valid rule in the specific case, 

such as a later law repeals a prior one (lex posterior derogat legi priori),  a law 

higher in the hierarchy repeals a lower one (lex superior derogat legi inferiori), or 

a special law repeals a general law (lex specialis derogat legi generali). 

In contrast to it, conflicts may be between different principles which can be resolved 

by selecting among the principles. The principle, that has the greatest weight in the 

respective case, can be applicable. I use Dworkin’s approach to the rules conflicts 

 
35 Borchardt, Klaus-Dieter, The ABC of European Union law. pp. 80–86. 
36 A Common European Asylum System. Publications Office of the European Union, Luxembourg 

2014. p. 1.  
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to make it clear that the international principles should also be taken into 

consideration in EU legislation on unaccompanied refugee children, even if the EU 

is not bound by the CRC. 

Considering the interpretation, Dworkin states that it must be constructive. This 

means that matters would to be moved in a positive direction by interpretation, and 

things are put in the best possible light.37 As Dworkin explains it, “This means that 

interpretation requires us to draw upon our values, and these may be aesthetic values 

if we are interpreting a work of literature, or moral values if we are interpreting 

social practices such as law.” 38 His theoretical position is that there are three stages 

of an interpretive dispute. The first stage is the pre-interpretive stage, that requires 

a decision and agreement on what counts as law. The second one is the interpretive 

stage, namely finding an interpretation that best and adequate fit the specific case. 

The last one is the post-interpretive stage which is a revision regarding the original 

conception of theory of law.39 In line with the constructive interpretation, I will seek 

to find out what the best interests of the child and the concept of the unaccompanied 

refugee child means and what counts as law in this context. 

Finally, the thesis agrees with Dworkin’s concept of the importance of choosing 

right legal theory. Dworkin demonstrates that three interpretations of the nature of 

law are known, such as conventionalism, pragmatism, and so-called “law as 

integrity”. Conventionalism is grounded on that judges and citizens have a duty to 

obey the law, and the law should be morally informative. Dworkin disagrees with 

this theory, because he rejects that judges should decide cases merely in accordance 

with rule identified by reference to a basic convention. He also criticizes 

pragmatism because it does not hold rules as binding ones, and the judges make a 

decision on the ground of what they think the best. Dworkin argues rather for the 

theory of “law as integrity” which claims an overall theory of the legal order 

including principles, values, cases and doctrines. According to this theory the 

 
37 Simmonds, Nigel E., Central Issues in Jurisprudence. pp. 209–216.; Dworkin, Ronald, Justice for 

Hedgehogs. 63–66.; Honeyball, Simon, Dworkin, Best Lights Arguments and Constructive 

Interpretation. In Bracton Law Journal, Vol. 35, 2003. pp. 52–58. 
38 Simmonds, Nigel E., Central Issues in Jurisprudence. p. 212. 
39 Ibid. pp. 212–232.; See also Honeyball, Simon, Dworkin, Best Lights Arguments and Constructive 

Interpretation. pp. 56–60. 
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interpretation is also depend upon the judge’s moral viewpoint and such a legal 

culture is open to diversity.40  

The theory of law as integrity can be applicable to the thesis in various ways. On 

the one hand, the CJEU, as the judicial body of the EU, has jurisdiction to interpret 

the Treaties and the EU law (Article 267 of the Treaty of Lisbon). On the other 

hand, the case law of the CJEU is a part of the community acquis and the 

judgements have a normative character. For instance, the CJEU expressed that the 

obligations imposed by an international agreement cannot have the effect of 

prejudicing the constitutional principles of the Treaties.41 In other words, the EU’s 

international agreements cannot have effect if these agreements are contrary to the 

primary legislation of the EU.  

In this sense, the case law of the CJEU is a judicial interpretation of the EU law, 

and the synergies of international principles as well as the normative conflicts 

between the different legal systems are difficult to understand without the studying 

the EU law as integrity. It is because the CJEU announced already in 1963 that the 

EU legal order is a new legal order in the international law with a sui generis 

nature.42 

3. International Law 

3.1 The significance of the interaction between the different legal systems 

This chapter deals with the applicable international law and its influence on the EU 

law. As it is mentioned above, thirty years passed between the Declaration of 1959 

and when the principle of the best interests of the child was enshrined in the CRC. 

This thesis studies, partly, this principle with regard to the unaccompanied refugee 

children, and partly, in the context of the EU law. This means that the study needs 

 
40 Simmonds, Nigel E., Central Issues in Jurisprudence. pp. 228–240. 
41 Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International 

Foundation contra Council of the European Union. Grand Chamber, 3 September 2008. point 285.; 

Case C-364/10, Hungary contra Slovak Republic. Grand Chamber, 16 October 2012. point 44.; Case 

C-162/96, Racke GmbH & Co. on the validity of Council Regulation (EEC) No 3300/91 of 11 

November 1991 suspending the trade concessions provided for by the Cooperation Agreement 

between the European Economic Community and the Socialist Federal Republic of Yugoslavia. 

Official Journal, 1991 L 315. points 45–53. 
42 Case 26-62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos contra 

Netherlands Inland Revenue Administration. Judgment of the Court, 5 February 1963. as it is 

referred in Ličková, Magdalena, European Exceptionalism in International Law. In European 

Journal of International Law. Vol. 19, No. 3, 2008. p. 469. 
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to first determine the applicable law and find out the child’s best interests as well 

as the concept of the unaccompanied refugee child. Furthermore, it needs to 

understand the correlation and interaction between the international law and the EU 

law as well as domestic laws. 

Regarding the international law, the Refugee Convention is a part of international 

substantive law because it regulates the substance of the matter and defines how the 

facts should be handled in the given case. The Convention’s provisions shall apply 

to refugees regardless of age. In contrast, the CRC focuses on the child regardless 

of his or her status and the convention means, through its general principles, 

procedural guarantees and interpretative aid to assist in accessing the status of 

refugee children. Moreover, the best interests principle makes link between the 

CRC and the Refugee Convention, while Article 22 of the CRC provides special 

rights for refugee children.43 

In relation to the EU law, according to the case law of the CJEU, the EU’s 

international agreements, as parts of international law, cannot have effect if these 

are contrary to the primary legislation. The secondary legislation cannot, however, 

be contrary to the international law. The CJEU has established “(…) that EU law 

must be interpreted in the light of the relevant rules of international law, since 

international law is part of the European Union legal order and is binding (…).”44 

In other words and from Dworkin’s “law as integrity” perspective, even if the EU 

has a separate and unique legal order as well as own human rights catalogue, the 

EU is subject to international law and thus, the relevant rule of international law, 

including fundamental legal principles, applies to the EU.45   

 
43 “1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee 

status or who is considered a refugee in accordance with applicable international or domestic law 

and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other 

person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable 

rights set forth in the present Convention and in other international human rights or humanitarian 

instruments to which the said States are Parties. 2. For this purpose, States Parties shall provide, as 

they consider appropriate, co-operation in any efforts by the United Nations and other competent 

intergovernmental organizations or non-governmental organizations co-operating with the United 

Nations to protect and assist such a child and to trace the parents or other members of the family of 

any refugee child in order to obtain information necessary for reunification with his or her family. 

In cases where no parents or other members of the family can be found, the child shall be accorded 

the same protection as any other child permanently or temporarily deprived of his or her family 

environment for any reason, as set forth in the present Convention.” Article 22 of the CRC.; See also 

Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. pp. 130–131. 
44 Case C-364/10, Hungary contra Slovak Republic. Grand Chamber, 16 October 2012. point 44. 
45 Tawhida, Ahmed, de Jesús Butler, Israel. The European Union and Human Rights: An 

International Law Perspective. In European Journal of International Law. Vol. 17, No. 4, 2006. pp. 
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In contrast, from a European legal perspective, the Treaties are on the top of the 

hierarchy of legal sources of Union Law, and the international law is integral part 

of EU law, namely source of the EU law.46 This means that the EU law should first 

be considered as “law as integrity”, and then, it should be placed in international 

context. 

Relating to national law, the Member States of the EU are bound by the EU law and 

the above-mentioned international conventions. Depending on domestic legal 

system, which can be dualist or monist, the interaction between international and 

national law is also different in the community. In the countries with dualist legal 

system, such as in Sweden, Finland, and Hungary, the international conventions are 

not directly applicable, but these need to be ratified and implemented in domestic 

law. By contrast, the monist states, for instance the Netherlands and France, do not 

require special legislation because an international treaty immediately is 

incorporated into the national law by the act of ratifying.47  

The implementation has three dimensions, as it is illustrated by Elizabeth Englundh, 

such as political, legal and pedagogical. The political dimension requires a political 

decision on international, national, regional and local level, while the legal 

dimension means how an international convention shall be incorporated into the 

respective legal system. The pedagogical level covers those methods that are 

applied in practice. Additionally, the implementation can be occurred by 

incorporation into domestic law or transformation. The incorporation means that 

the international convention become a domestic act in its entirety by legislation. In 

contrast, the transformation is a method by which several parts of the convention 

are transported to domestic law in order to certain principles and rights, provided 

in international conventions, have an impact on the national law. The 

transformation also means that the legislator has adapted the domestic right to the 

 
771–777.; Weiler, J. J., Haltern, U. R., The Autonomy of the Community Legal Order – Through the 

Looking Glass. pp. 417–423.; Ziegler, Katja S., The Relationship between EU Law and International 

Law. In University of Leicester School of Law Research Paper, No. 13–17, 30 December 2013. pp. 

1–8. 
46 Borchardt, Klaus-Dieter, The ABC of European Union law. pp. 79–96.; Ziegler, Katja S., The 

Relationship between EU Law and International Law. pp. 7–16. 
47 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 86–103.; Borgehammar, 

Stephan (ed.), Barnkonventionen 20 år. p. 31.; Grahn-Farley, Maria, Barnkonventionen – en 

kommentar. pp. 9–10. 
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international obligations through legislation and legislative amendments as 

needed.48  

Moreover, there are many EU legal rules that cannot be applied directly and 

therefore these legal acts need also to be implemented in the national law. In view 

of this, the EU Member States are influenced by the EU law and the international 

law as well as the EU is influenced by the international law. As it will be presented 

in this study, the best interests principle is enshrined in the EU Charter and 

according to the Treaty of Lisbon, the EU Charter has the same legal value as the 

Treaties since 2009. In other words, another thirty years passed between the CRC 

and the adoption of the child rights principle in the human rights catalogue of the 

EU. Thus, it is no doubt that there is a synergy and interaction between the 

international and the EU law, and in the same way, the EU law influences the 

national rules of law.  

At the same time, there are sometimes conflicts between the different legal systems. 

Normative conflicts always cause problem for the EU Member States in the 

interpretation and in the enforcement of the applicable law. The fourth chapter 

discusses how the international child rights principle is reflected in the EU law, 

what kind of synergies can be recognized between the below examined conventions 

and the EU law in the area of asylum. 

3.2 The meaning of the best interests of the child 

The definition of child is given in Article 1 of the CRC, namely “a child means 

every human being below the age of eighteen years unless under the law applicable 

to the child, majority is attained earlier.” The principle of the best interests of the 

child is expressed in Article 3.1, but it appears in several articles of the CRC, for 

instance in article 9.3, 18.1, 20.1, 21, 37 and 40.2. It shows itself that this principle 

is a real guiding principle in the convention.   

The meaning of the best interests of the child cannot, however, be clarified so easy 

because the child’s best interests can be changed depending on various factors, such 

as cultural, social, political and economic environments. This means that the 

 
48 Englundh, Elizabeth, Barnets bästa i främsta rummet – en pedagogisk utmaning? pp. 62–66.; 

Lind, Anna-Sara & Namli, Elena, Mänskliga rättigheter i det offentliga Sverige. pp. 183–187.; 

Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 9–10.  
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principle can be interpreted differently determined by where and when the child 

find herself or himself in a given situation. The consideration of the best interests 

can also be changed in the time due to the development of science as well as with 

changed values. Additionally, the various interests can be conflicted, and it may 

occur that other interests can be prevailed over the child’s interests.49 A few 

examples are demonstrated in the book “Allas värde och lika rätt. Perspektiv på 

mänskliga rättigheter” edited by Göran Grunner and Elena Namli. For instance, it 

is possible that what is considered to be the child’s best in one situation, it does not 

work in the other. In these cases, it needs to take into account what the children, 

their environment and local knowledge perceive as the best interests of the child. In 

the concrete situation it needs to analyse consequences of the various opportunities 

for action for the child in question.50 In this context, the principles contained in 

Article 3.1 and in Article 12 of the CRC are closely linked, namely the children 

have to be heard in each situation that concerns them, and then the decision relating 

children should be based on the consideration of the best interests of the child.51  

Similarly, Kristina Touzenis holds the view that the child’s best interests depends 

on the child’s opinion as well as many other factors. The continuity of culture and 

language, furthermore the preservation of family and nationality must be considered 

in the matter of the refugee children. In line with this, the children have to be heard 

according to their age and maturity.52  

In contrast, Maria Grahn-Farley is critical of Article 12 of the CRC, since it does 

not guarantee that the opinion of the child will be followed, it says merely that the 

child should have a right to be heard, and his or her view be given due weight, 

 
49 Gunner, Göran, Namli, Elena (eds.), Allas värde och lika rätt. Perspektiv på mänskliga rättigheter. 

pp. 141–142.; Brunnberg, Elinor, Borg, Rose-Marie, Fridström, Camilla, Ensamkommande barn – 

en forskningsöversikt. pp. 76–78.; Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska 

perspektiv. pp. 125–133.  
50 Gunner, Göran, Namli, Elena (eds.), Allas värde och lika rätt. Perspektiv på mänskliga rättigheter.  

pp. 135–142.; Brunnberg, Elinor, Borg, Rose-Marie, Fridström, Camilla, Ensamkommande barn – 

en forskningsöversikt. pp. 25–27. 
51 Dieci, Alice, Balancing the principle of the best interest of the child with the right to be heard: an 

ongoing challenge from an international perspective. In Jura Gentium. Geneva Academy, pp. 3–6.; 

Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. pp. 132–133.; Segerström, Eva, 

Barnets rättigheter. Helhetssyn i praktisk och systematisk tillämpning. pp. 56–63. 
52 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 106–107.; See also Grahn-

Farley, Maria, A Theory of Child Rights. p. 908. and 919–921.; Brunnberg, Elinor, Borg, Rose-

Marie, Fridström, Camilla, Ensamkommande barn – en forskningsöversikt. pp. 78–80. 
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limited by the age and maturity of the child.53 The author points to that the best 

interests cannot substitute for a more precise or accurate wording in the CRC, but 

it will be relevant when there is a deficiency of a more precisely defined right. It 

therefore is difficult to determine by international legal method what this obligation 

means to the States Parties, what is legally binding and who may claim the right.54  

Likewise, Anna Lundberg argues that due to the meaning of the best interests of the 

child is vague, the principle must always be linked to a concrete context. According 

to the author, the asylum process is an area where the best interests principle sets 

often against the immigration policy considerations. This means that there is a need 

to ongoing review of what happens to the child’s best interests when the term is 

used in the asylum process.55 

The UN Committee on the Rights of the Child does not either give any information 

about what is the best for children in general terms. It does, however, provide 

guidance and highlights that such an examination should include a discussion based 

on the following: current legislation, the CRC, basic principles, actual research, 

practice, views from the proven experience and the social network, and opinions of 

the child/children.56 These guidelines are, however, not binding for the States 

Parties, since the Committee has not got a right to interpret the CRC. In the 

international law this means that only those States Parties can interpret the 

convention that signed it.57  

According to the Committee, the best interests of the child has a threefold concept, 

namely it is a substantive right, a fundamental interpretative legal principle and a 

rule of procedure. It means firstly, that the best interests of the child, as a 

substantive right, have to be taken as a primary consideration when there is a 

conflict between different interests. It is the States Parties’ obligation to ensure it, 

since the principle is directly applicable and therefore it can be invoked before a 

court. Secondly, it can occur that a legal provision can interpreted in several 

 
53 Grahn-Farley, Maria, A Theory of Child Rights. p. 908.; Dieci, Alice, Balancing the principle of 

the best interest of the child with the right to be heard: an ongoing challenge from an international 

perspective. p. 5.; Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. p. 128. 
54 Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 47–59. 
55 Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. p. 132. 
56 Borgehammar, Stephan (ed.), Barnkonventionen 20 år. p. 37.; Lundberg, Anna (ed.), Mänskliga 

rättigheter – juridiska perspektiv. p. 127.; Segerström, Eva, Barnets rättigheter. Helhetssyn i 

praktisk och systematisk tillämpning. pp. 49–52. 
57 Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 16–17. and 197–198. 
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different ways, and in these cases those interpretation can be applied that effectively 

serves the child’s best interests in the actual situation (fundamental/interpretative 

legal principle). The Committee emphasizes that “the child’s best interests” as a 

technical term (terminus technicus) can also be used in this context. Thirdly, the 

best interests of the child require procedural guarantees when a decision relates an 

individual child, a group of children or children in general. In these cases, the 

decision-making process must include an evaluation of the possible positive and 

negative impacts, and the justification of a decision must show that the principle 

has been taken into account (rule of procedure).58 It is noted in the general comment 

of the Committee that the concept of “the child’s best interests” or “the best interests 

of the child” covers all three dimensions. Likewise, Philip Alston states that the best 

interests principle is considered to be a lens by which the matters relating to children 

can be assessed and judged.59  

In this context, it is important to refer to Grahn-Farley’s reasoning about the 

difference between the legal and sociological method in relation to the Committee’s 

guidance. Whereas the Committee interpret the child’s best interests by sociological 

method, since the concept is grounded on a social perspective with multi-science 

tools such as political decision, ethical rules, it is difficult to convert this method 

into the law.60 Similarly, Stephan Borgehammar also demonstrates that the CRC 

has a cross-disciplinary character and thus, this need to be examined in light of 

political, legal, pedagogical and ethical dimensions.61 

In summary, we have no general definition of the child’s best interests because it 

can gain different meanings depending on environment, time and circumstances, 

even yet child’s opinion. This does, however, not mean that the principle and its 

interpretation is relative. That is, the universal character of the principle is not lost 

in its implementation and application.62 The challenge is, in this sense, that the State 

 
58 Committee on the Rights of the Children, General comment No. 14 (2013) on the right of the child 

to have his or her best interests taken as a primary consideration (art. 3, para. 1). United Nations, 

General Comment, CRC/C/GC/14, 29 May 2013. p. 4. 
59 Alston, Philip, The Best Interests of the Child. Reconciling Culture and Human Rights. Clarendon 

Press, Oxford 1994. p. 5., as it is referred in Nilsson, Eva, Barn i rättens gränsland. Om 

barnperspektiv vid prövning om uppehållstillstånd. p. 87. 
60 Grahn-Farley, Maria, Barnkonventionen – en kommentar. pp. 13–15. and 51–53. 
61 Borgehammar, Stephan (ed.), Barnkonventionen 20 år. pp. 30–31. 
62 Gunner, Göran, Namli, Elena (eds.), Allas värde och lika rätt. Perspektiv på mänskliga rättigheter. 

p. 142.; See even Donnelly, Jack: Universal Human Rights in Theory and Practice. Third edition. 

Cornell University Press, Ithaca and London 2013. pp. 51–59. According to Jack Donnelly, the 
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Parties should interpret and transform the sociological holistic view of the CRC to 

legal method when they have to make decisions in the matter of children.  

Dworkin’s theory can be applied in this context, namely that the interpretation of 

the best interests principle must be constructive, and when the child’s best interests 

need to be determined in the specific case, those interpretation can be applied that 

move the matter in a positive direction and in favour of child. In addition, decision 

makers should draw upon their moral values during the whole asylum procedure, 

and they should, with help of consideration, evaluate all factors that may influence 

the child’s situation. In the conflict of different interests, the best interests of the 

child principle have to be taken as a primary consideration. In this sense, the moral 

values and the child’s opinion also play a crucial role in the determination of the 

child’s best interests in a concrete situation.63  

Regarding legislators, the international obligation based on the CRC means that the 

legislation relating children, including unaccompanied refugee children, has to take 

the best interests principle into account, especially in countries with dualist legal 

system. This is because the convention’s propositions are not directly applicable in 

these countries. 

3.3 The concept of the unaccompanied refugee child 

This subchapter of the thesis is written with two goals in mind; first, to give a deep 

understanding of the unaccompanied refugee child as a concept in order to lay down 

a basis for further discussion from a European legal perspective, and second, to 

point out the relationship between the best interests principle and the refugee law 

by taking focus on unaccompanied children. As it is mentioned above, the child 

means all person under eighteen years of age (Article 1 of the CRC), while the 

definition of the refugee is found in Article 1A of the Refugee Convention. The 

Refugee Convention does, however, not focus on the age of refugee, in other words 

 
human rights have special characters such as these are equal, inalienable and universal. To be 

universal means that these rights have been accepted by all states, and the obligations related them 

need to be uphold in international law.; The universal character of the principle can be confirmed 

with the fact that almost all countries in the world, namely 193 countries have signed the CRC. The 

USA and Somalia have not ratified it, yet. In Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska 

perspektiv. pp. 115–119. 
63 Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. p. 133.; Segerström, Eva, 

Barnets rättigheter. Helhetssyn i praktisk och systematisk tillämpning. p. 133–134. 
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its provisions apply to anyone who is considered to be a refugee, included 

children.64   

Since the CRC includes general principles regarding children, these principles 

create a link between the children’s rights and the human rights of the refugee 

children, and thus the protection for refugee children is provided. The question is, 

how this best interests principle can be applied to present turmoil, in which refugee 

children find themselves in the territory of any state in the EU. To answer the 

question, it is important to note that the term of refugee has a broader and looser 

meaning, depending on how it is interpreted in the different cases by states. This 

means that despite the concept of refugee is determined by the international law, 

the refugee protection depends on how the states limited this concept, and how the 

states characterize the refugee status in a certain situation.65 

Kristina Touzenis categorises children who are forced to leave their homes into 

three main categories; refugees, migrants, and victims of trafficking.66 My paper 

cannot intend to deal with all these groups of children, but rather it focuses on the 

refugee children with the reservation that it is sometimes difficult to make 

difference between the status of refugee and migrant. It is the states’ responsibility 

to provide adequate protection in accordance with the status of the child in question, 

since the form of the protection is related to the given status.67 

As Jason M. Pobjoy claims, the children also need to satisfy each element of the 

refugee definition enshrined in Article 1A (2) of the Refugee Convention for 

determining as refugee children. These essential elements are the following: to be 

outside the country of origin; to be unable or unwilling to seek or take advantage of 

the protection of the country, or to return there; inability or unwillingness is 

attributable to a well-founded fear of being persecuted; and this persecution is based 

on reasons of race, religion, nationality, membership of a particular social group or 

political opinion.68 

 
64 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. p. 93. 
65 Goodwin-Gill, Guy S., McAdam, Jane, The Refugee in International Law. Third edition, Oxford 

University Press, Oxford 2007. pp. 7, 15–16 and 51–63.; Staffans, Ida, Evidence in European 

Asylum Procedures. pp. 24–27.    
66 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 18–19. 
67 Ibid. pp. 102–103. 
68 Pobjoy, Jason M., The Child in International Refugee Law. pp. 79–81.; See also Staffans, Ida 

Evidence in European Asylum Procedures. pp. 19–21. 
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Before the CRC came into force, many accompanied children could not claim 

asylum regardless of relatives, and thus the States Parties of the Refugee 

Convention failed to make decision. The UNHCR therefore suggested that refugee 

status should be granted for children in their own right, instead of derivative refugee 

status.69 In 2009 the UNHCR published Guidelines on International Protection: 

Child Asylum Claims under Articles 1(A)2 and 1(F) of the 1951 Convention and/or 

1967 Protocol relating to the Status of Refugees (Convention refugees), and in that 

it was suggested an so-called age-sensitive assessment of risk. Thanks to it, more 

and more states began to apply the child-sensitive interpretation of the Refugee 

Convention, even if this does not automatically ensure refugee status for children.70 

According to Handbook and Guidelines on Procedures and Criteria for Determining 

Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the 

Status of Refugees published by the UNHCR, the well-founded fear of being 

persecuted is the “key phrase” in terms of the refugee definition. Furthermore, the 

evaluation of the applicant’s statements is more important than a judgement on the 

situation prevailing in country of origin.71 In accordance with the UNHCR’s 

Guidelines, Jason M. Pobjoy highlights the importance of age-sensitive assessment 

of risk, since it acknowledges that children of 16 or over may be concerned as 

sufficiently mature to have a well-founded fear of being persecuted, and they are 

able to express fears. Additionally, the minors may be assumed not to be enough 

mature, thus they depend on adults and incapable of expressing fear. Moreover, the 

children are more vulnerable than adults, and they therefore are rather exposed to 

physical or psychological trauma.72 It is worth to mention that although the Refugee 

Convention has not specific focus on child, Article 22 (public education) and 

 
69 Pobjoy, Jason M., The Child in International Refugee Law. pp. 62–69.; See Procedural Standards 

for Refugee Status Determination under UNHCR’s Mandate. UNHCR, 01 September 2005.  
70 Nilsson, Eva, Barn i rättens gränsland. Om barnperspektiv vid prövning om uppehållstillstånd. 

pp. 95–97. 
71 Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 

1951 Convention and the 1967 Protocol Relating to the Status of Refugees. UNHCR, Geneva, 

December 2011. p. 11.   
72 Pobjoy, Jason M., The Child in International Refugee Law. pp. 81–89, 149–156.; See also 

Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 98–100.; Grahn-Farley, 

Maria, A Child Perspective on the Juvenile Justice System. pp. 298–299.; Handbook and Guidelines 

on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 

1967 Protocol Relating to the Status of Refugees. p. 41. 



25 
 

paragraph 2 of the Schedule to the Convention refers to children (travel 

document).73  

The definition of unaccompanied child is found, inter alia, in the in the Inter-agency 

Guiding Principles on Unaccompanied and Separated Children and the UNHCR’s 

Guidelines on Policies and Procedures in dealing with Unaccompanied Children 

Seeking Asylum, and it means “children who have been separated from both parents 

and other relatives and are not being cared for by an adult who, by law or custom, 

is responsible for doing so”.74 The latter document refers several times to the best 

interests principle, and it emphasizes that this should be the basic guiding principle 

under whole asylum procedure, and the appointed guardian or adviser should ensure 

that the best interests of the child will be protected. 

Returning briefly to Dworkin’s concept of the three stages of an interpretive 

dispute, it can be treated flexibly in the context of this thesis to understand the 

normative conflicts between the international law and the EU law. I mean, the 

definition of the refugee is settled in the Refugee Convention and “the 

unaccompanied child” is defined in international documents. Furthermore, there is 

an agreement on what counts a law regarding refugees on international level (pre-

interpretive stage). As it will be demonstrated in the following chapters, the EU 

legislator has found restrictive interpretation that best and adequate fit the EU’s 

Asylum Policy (interpretive stage). The CEAS and its regulation are under revision, 

and the two packages of legislative proposals, mentioned in the first chapter, can be 

considered as a result of this revision, namely as a post-interpretive stage. With 

respect to the New Union Resettlement Framework, this paper studies how the EU 

legislator succeeded to evaluate the international refugee problems and interpret the 

international obligations on the regional level. 

 
73 Bierwirth, Christoph, Europe and Beyond: The Convention on the Rights of the Child and its 

Impact on Refugee and Asylum - Seeking Child Observations from a UNHCR Perspective. In 

Andersson, Hans E., Ascher, Henry, Björnberg, Ulla, Eastmond, Marita, Mellander, Lotta (eds.), 

The Asylum-seeking Child in Europe, CERGU, Göteborg 2005. p. 18.; Touzenis, Kristina, 

Unaccompanied Minors. Rights and Protection. pp. 89–90. 
74 Inter-agency Guiding Principles on Unaccompanied and Separated Children. UNHCR, Geneva, 

January 2004. p. 13.; Guidelines on Policies and Procedures in dealing with Unaccompanied 

Children Seeking Asylum. UNHCR, Geneva, February 1997. p. 1.; See Touzenis, Kristina, 

Unaccompanied Minors. Rights and Protection. p. 15. 
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4. European Union Law  

4.1 Applicable EU law relating to refugee children  

The EU has a Common Migration and Asylum Policy, for instance voluntary 

resettlement programmes and CEAS, to manage the issues generated by migration 

as well as to establish many common legal rules for asylum seekers. The legal basis 

of this common regional system of asylum and its purposes are codified in Chapter 

2 of the Treaty of Lisbon. In terms of the chosen topic, this study focuses, besides 

the EU laws discussed in this chapter, on three EU regulations and one directive, 

because these rules form the basis of the New Union Resettlement Regulation. 

These are the following: The Regulation for Asylum, Migration and Integration 

Fund,75 the Dublin Regulation,76 the EURODAC Regulation,77 and the Asylum 

Procedures Directive.78  

Moreover, both the Treaty of Lisbon and the EU Charter refer to the fundamental 

rights laid down in the ECHR.79 In the matter of the unaccompanied children, 

Article 8 of the ECHR can be particularly relevant, since this provision provides 

the right to respect for family life. 

According to Article 6 of the Treaty of Lisbon, the EU Charter has the same legal 

value as the Treaties and the Union recognises those rights, freedoms and principles 

which set out in the EU Charter. This means that the EU Charter, which can be 

considered as a human rights catalogue of the EU, belongs to the primary legislation 

of the EU and this is directly applicable in all EU Member States. This article also 

 
75 Regulation (EU) No 516/2014 of the European Parliament and of the Council of 16 April 2014 

establishing the Asylum, Migration and Integration Fund, amending Council Decision 2008/381/EC 

and repealing Decisions No 573/2007/EC and No 575/2007/EC of the European Parliament and of 

the Council and Council Decision 2007/435/EC. 
76 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 

establishing the criteria and mechanisms for determining the Member State responsible for 

examining an application for international protection lodged in one of the Member States by a third-

country national or a stateless person. 
77 Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June 2013 on 

the establishment of ’Eurodac’ for the comparison of fingerprints for the effective application of 

Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining the Member 

State responsible for examining an application for international protection lodged in one of the 

Member States by a third-country national or a stateless person and on requests for the comparison 

with Eurodac data by Member States' law enforcement authorities and Europol for law enforcement 

purposes, and amending Regulation (EU) No 1077/2011 establishing a European Agency for the 

operational management of large-scale IT systems in the area of freedom, security and justice. 
78 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common 

procedures for granting and withdrawing international protection. 
79 See Article 6.3 of the Treaty of Lisbon and Article 52 of the EU Charter. 
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provides that the fundamental rights in the ECHR shall constitute general principles 

of the Union’s law.80 It is important to point to that the ECHR, as a general regional 

human rights treaty, was drafted by the Council of Europe in Strasbourg in 1950, 

and it is the European Court of Human Rights that is competent to authentically 

interpret it. Unlike the ECHR, the EU Charter was elaborated by the European 

Convention and it grants the fundamental human rights for citizens in EU. Thus, 

the EU Charter is authentically interpreted by the CJEU.81  

Article 24 of the EU Charter contains, inter alia, provisions about the rights of the 

child, and this provides that children shall have the right to such protection and care 

as is necessary for their well-being. Children may express their views freely, and 

their views shall be taken into consideration on matters which concern them in 

accordance with their age and maturity. The EU Charter includes the child’s best 

interests which must be a primary consideration in all actions relating to children. 

Maria Grahn-Farley describes that this article is inspired by the CRC, and this is a 

ground for “an EU-based child right rather than an UN-based one”.82  

Article 18 of the EU Charter is about the right to asylum, and this provides that the 

asylum shall be guaranteed with due respect for the rules of the Refugee Convention 

and the 1967 Protocol relating to the status of refugee, and in accordance with the 

Treaties. In other words, there is a right to asylum in the EU, while this right is not 

provided in the international law. The Refugee Convention provides merely in 

Article 26 that the Contracting States shall accord to refugees lawfully in their 

territory the right to choose their place of residence and to move freely within their 

territory. This can be considered as the EU’s one of the most important steps 

forward toward the progressive development of the EU law. According to Article 

19 of the EU Charter no one may be removed, expelled or extradited to a State if 

there is a serious risk that he or she would be subjected to the death penalty, torture 

or other inhuman or degrading treatment or punishment. 

In light of the above, the right interpretation and application of international 

principles in the EU law has a big role in the improvement of legislation. Thus, this 

 
80 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the 

European Community, OJ 2007/C 306/01. p. 7. 
81 Plender, Richard (ed.), Issues in International Migration Law. pp. 62–67. and 119–120.; 

Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. pp. 193–211. 
82 Grahn-Farley, Maria, Barnkonventionen – en kommentar. p. 21. 
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study analyses how the best interests of the unaccompanied child are ensured in the 

primary and binding secondary legislation of the EU. The thesis argues that it is not 

enough to implement a principle in the Union Law, but it is even more important to 

correctly interpret and apply it in concrete cases. Asylum is one of the areas where 

the Member States have a shared responsibility to effectively treat the problems. 

This does, however, not mean that the individual EU Member State’s responsibility 

is lost, since the status determination of refugees and the assessment of the child’s 

best interests are carried out by the EU Member States. At the same time, the EU 

has a great responsibility in this question, since it has a powerful influence on the 

Member States’ legislation. 

4.2 Analysis of existing applicable binding EU norms  

According to Kristina Touzenis, the Council Resolution on unaccompanied minors 

who are nationals of third countries “[…] has been an influential reference point for 

the development of subsequent EU legislation as part of the Common Asylum 

Policy.”83 Given that the Resolution has no binding force, the thesis does not deal 

with it in more detail, but it is worth to briefly note the criticism that was formulated 

by the author against the political commitments. Touzenis points out that many 

provisions of the Resolution are contrary to the UNHCR Guidelines on Policies and 

Procedures in dealing with Unaccompanied Children Seeking Asylum. For 

instance, separated children can be refused to enter EU territory if they have not got 

any authorised documentation, and there is a lack of provision that children cannot 

be kept in detention. Decisions regarding unaccompanied children in the asylum-

seeking procedure are, however, made by the respective Member State which can 

require in the domestic law, with reference to the Resolution, that children need to 

have legal guardian to apply for asylum. In other words, the appropriate protection 

of unaccompanied children is not ensured before they have a guardian.84 It is 

actually contrary to Article 37 of the CRC as well as to the child’s best interests. 

Likewise, Article 25 of the Asylum Procedures Directive sets out the guarantees for 

unaccompanied minors. Thus, the representative has to perform his or her duties in 

 
83 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. p. 127.; See Council 

Resolution of 26 June 1997 on unaccompanied minors who are nationals of third countries. OJ C 

221, 19 July 1997.  
84 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 125–128. 
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accordance with the best interests principle, and the necessary expertise is also 

required by the directive. It can, however, be criticised that except of this article, 

the unaccompanied minors are mentioned merely in Article 7 and 31 in the context 

of asylum procedure. This means that the Directive does not take unaccompanied 

minors into appropriate consideration under procedures at first instance. It leads to 

contradictions with the non-refoulement principle enshrined in Article 33 (1) of the 

Refugee Convention. For instance, the protection against refoulement to the safe 

country of origin (Article 36 of the Asylum Procedures Directive) and to the safe 

third country (Article 38 of the Asylum Procedures Directive) is not ensured, 

because the Member States may introduce legislation that enables the national 

designation of safe countries of origin for examining applications for international 

protection. This may result in a subjective decision based on an interpretation of 

safe country of origin, rather than on the determination of the best interests of the 

child.  

Andrew Geddes is critical of the concept of “the first country of asylum” which 

means that only one of the Member States in EU is responsible for examining 

asylum application. A country can be considered to be a first country of asylum if 

the asylum-seeker has been recognised as a refugee or the asylum-seeker has been 

enjoyed sufficient protection (Article 35 of the Asylum Procedures Directive). The 

author states that the aim of this concept is to avoid the “asylum shopping” by 

ensuring that asylum-seekers cannot make applications in more than one EU 

Member State.85  

The Dublin Regulation provides the criteria and mechanisms for determining the 

Member State responsible for examining an application for international protection 

lodged in one of the Member States by a third-country national or a stateless person 

(Article 1). That is, it regulates which state has responsibility for examining an 

asylum application made in a Member State of the EU. 

Compered the definition of unaccompanied minor of the Dublin Regulation with 

the UN definition, mentioned under Chapter 3.3, the concept of unaccompanied 

child is limited by the personal scope of the Dublin Regulation, since it intends to 

third-country national or stateless persons. In addition, the category of children also 

 
85 Geddes, Andrew, Immigration and European integration. Towards fortress Europe? pp. 76–80. 
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is restricted by the Dublin Regulation because in the spirit of it, minor is a third-

country national or a stateless person below the age of 18 years. Shortly, the Dublin 

Regulation does not apply to each refugee child, as required by the Refugee 

Convention.86  

There is even a correlation between this restricted definition and the concept of safe 

country provided in the Preamble of the Dublin Regulation. This means that the EU 

Member States are considered as safe countries for third-country nationals.87 It 

influences the determination of the refugee status because the children who enter 

the territory of the EU through one of the EU Member States and become asylum 

seeker in another country, they cannot be considered as children who have well-

founded fear of being persecuted. It may lead to rejection of the claims for asylum 

regardless the children are refugees in the meaning of the international law. 

At the same time, Article 6 of the Dublin Regulation sets out guarantees for minors, 

with taking due account of the importance of the family reunification, the minor’s 

well-being and social development, safety and security considerations, and the 

views of the minor. Moreover, it includes the concept of the best interests of the 

child as well as a primary consideration in all, that can be considered improvement 

compared to the previous Dublin Regulations. The Member States have to ensure 

that a representative represents and/or assists help unaccompanied minors during 

the whole procedure. It is the representative’s duty that the best interests of the 

minor are taken into consideration during the procedures carried out under the 

Dublin Regulation. The Member States need to cooperate with each other, and the 

 
86 According to the definition of the Dublin Regulation, unaccompanied minor is that “who arrives 

on the territory of the Member States unaccompanied by an adult responsible for him or her, whether 

by law or by the practice of the Member State concerned, and for as long as he or she is not 

effectively taken into the care of such an adult; it includes a minor who is left unaccompanied after 

he or she has entered the territory of Member States.” In Chapter 1 Article 2 (j) in Regulation (EU) 

No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an 

application for international protection lodged in one of the Member States by a third-country 

national or a stateless person. OJL 2013/L 180. p. 36. 
87 “The European Council, at its special meeting in Tampere on 15 and 16 October 1999, agreed to 

work towards establishing the CEAS, based on the full and inclusive application of the Geneva 

Convention Relating to the Status of Refugees of 28 July 1951, as supplemented by the New York 

Protocol of 31 January 1967 (‘the Geneva Convention’), thus ensuring that nobody is sent back to 

persecution, i.e. maintaining the principle of non-refoulement. In this respect, and without the 

responsibility criteria laid down in this Regulation being affected, Member States, all respecting the 

principle of non-refoulement, are considered as safe countries for third-country nationals.” Ibid. p. 

31.; See also Lambert, Hélène, McAdam, Jane, Fullerton, Maryellen (eds.), The Global Reach of 

European Refugee Law. pp. 230–256. 
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staff of the competent authorities shall have received appropriate training 

concerning the specific needs of minors. This article as well as Article 8, which 

governs the question of the Member States’ responsibility and duties when family 

members found themselves within the territory of EU, refers several times to the 

best interests of the child. It can be stated therefore that the Dublin Regulation 

theoretically takes the best interests principle into account. 

In contrast to earlier findings, in the book “Allas värde och lika rätt. Perspektiv på 

mänskliga rättigheter”, the authors criticize the Regulation. For instance, it seems 

to be strange that a way had found by the Dublin Regulation to determine which of 

the EU Member States should take responsibility for examining an asylum seeker’s 

application, before having any agreement on common protection rules and their 

application. Various countries have various processes to weigh it.88 It is worth, 

however, to note that this book was written in 2005 when the previous Dublin 

Regulation was legally valid.  

There is no doubt that the EU legal order have improved, but the fundamental rules 

regarding decision-making of the Member States were not changed, and there is 

furthermore a lack of sanctions on the EU level. In Article 40 is provided that 

Member States shall take the necessary measures to ensure that any misuse of data 

processed is punishable by penalties, including administrative and/or criminal 

penalties in accordance with national law. This leads to that those countries that 

have systematic deficiencies in their asylum procedures do not guarantee 

appropriate punishes, and the best interests of refugee children can be violated.  

For instance, it is known that Greece and Italy have systematic deficiencies in their 

asylum procedures, and both the CJEU and the European Court of Human Rights 

have several judgements that found that the refugees should not have been returned 

to these countries because of the risk of detention and bad living- and reception 

conditions.89 

 
88 Gunner, Göran, Namli, Elena (ed.), Allas värde och lika rätt. Perspektiv på mänskliga rättigheter. 

p. 239. 
89 See for example CJEU C-411-10 and C-493-10, Case 411/10, point 112. “… the European Court 

of Human Rights reviewed its position in the light of new evidence and held, in M.S.S. v Belgium 

and Greece, not only that the Hellenic Republic had infringed Article 3 of the ECHR owing to the 

applicant’s detention and living conditions in Greece and also Article 13 of the ECHR read in 

conjunction with the aforesaid Article 3 on account of the deficiencies in the asylum procedure 

conducted in the applicant’s case, but also that the Kingdom of Belgium had infringed Article 3 of 
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Other issues arise in accordance with the EURODAC Regulation. As it is 

mentioned above, the combined application of asylum and immigration in EU 

Asylum Policy, which is also reflected in the Regulation for Asylum, Migration and 

Integration Fund, is a general problem. Kristina Touzenis points to that it is 

unfortunate because of the different objects and purposes of these legal areas. 

“Immigration law is about controlling entry, whereas refugee law is about providing 

international protection.”90 The author’s approach is similar to Andrew Geddes’, 

who writes that the EU’s immigration and asylum policy is linked to the Member 

States’ sovereignty rather than the supranational interests and market-making 

purposes on which the EU based.91 

The EURODAC system was established in connection with Dublin Regulation for 

the effective application of it. According to Article 9.1 of the EURODAC 

Regulation, each Member State shall take the fingerprints of all fingers of every 

applicant for international protection of at least 14 years of age. In the spirit of the 

EURODAC Regulation, the information contained in EURODAC is necessary for 

the purposes of the prevention, detection or investigation of terrorist offences, and 

it is also essential in the fight against terrorist offences and other serious criminal 

offences. On the one hand, the EURODAC system can be acceptable in the context 

of the common fight against serious criminal offences and for protecting the EU 

borders, but on the other hand, it is rather questionable from a child-rights 

perspective. To take fingerprints from minors may arise fear and give them the 

feeling that they are “fake” asylum seekers and criminalised.92  

Thus, this treatment may cause the children further emotional trauma under the 

asylum procedure. The root of the problem is that the EU border control is based 

on the common objectives that sets out in Article 3 of the Regulation for Asylum, 

Migration and Integration Fund. It aims, inter alia, to support legal migration to the 

Member States, while the safeguarding the integrity of the immigration systems of 

Member States and to enhance fair and effective return strategies in the Member 

 
the ECHR by exposing the applicant to the risks linked to the deficiencies in the asylum procedure 

in Greece and to detention and living conditions in Greece which did not comply with that article.”; 

See also ECHR 123 (2013), Decision in the case of Mohammed Hussein versus the Netherlands and 

Italy.  
90 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. p. 120. 
91 Geddes, Andrew, Immigration and European integration. Towards fortress Europe? pp. 43–65. 
92 Geddes, Andrew, Immigration and European integration. Towards fortress Europe? p. 79.; See 

also Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 120–133.  
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States which contribute to combating illegal immigration. These objectives also 

well represent the combined and confused legal solving to the immigration and 

refugee problems.  

As Guy S. Goodwin-Gill illustrates this clearly, non-citizens have no right to enter 

the territory of any state of which they are not nationals, and in this sense, there is 

not any right to asylum in the international law. Therefore, the states have to retain 

discretions in the matters and primarily provide adequate protection for refugees. 

However, asylum solutions cannot be approached from the immigration 

perspective, since this is focused on return strategies to contribute to combating 

illegal immigration, rather than on the protection for refugees. According to the 

author, the only solution is that asylum applicants must be admitted in order to 

protection can be assessed. Otherwise, it risks violation of the fundamental principle 

of the non-refoulement enshrined in Article 33 of the Refugee Convention.93 

Taking the factors above into consideration, it can be concluded that the EU law 

has been improved, and the best interests of the child relating to unaccompanied 

refugee children is theoretically provided in the applicable EU legal rules. However, 

the restrictive asylum procedures and the limitation of the refugee concept as well 

as diverse domestic laws in the EU give an opportunity for violation of the best 

interests principle, especially in the countries with systematic deficiencies in 

asylum procedures. 

4.3 Critical analysis of the New Union Resettlement Framework Regulation  

The New Union Resettlement Framework Regulation aims to effectively manage 

the issues generated by migration. Reason for the Proposal was, as it stated in the 

explanatory memorandum, the UNHCR’s urging the EU and its Member States to 

increase, through sustainable resettlement programmes, their commitments to 

receive refugees. The urging includes the intent to achieve by 2020 that 20,000 

people every year will be received.94 Thus, the Proposal aims to “establish a Union 

Resettlement Framework with the objective to facilitate the Union policy on 

 
93 Goodwin-Gill, Guy S., The Admission of Refugees. In Plender, Richard (ed.), Issues in 

International Migration Law. pp. 111–117.; Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska 

perspektiv. pp. 130–131. 
94 For historical background see Jakulevičienė, Lyra, Bileišis, Mantas, Eu Refugee Resettlement: 

Key Challenges of Expanding the Practice Into New Member States. In Baltic Journal of Law & 

Politics, Volume 9, No. 1, 2016. pp. 93–102. 
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resettlement and provide for a collective and harmonised approach with a unified 

procedure.”95 

In the context of the Proposal for a new regulation, the “resettlement” means the 

admission of third-country nationals and stateless persons in need of international 

protection from a third country to the territory of the EU in order to grant them 

international protection (Article 2). The benefit of the Proposal is, on the one hand, 

the intention to fulfil international obligations and to work towards fair sharing of 

responsibilities.96 On the other hand and from a global perspective, the continuation 

of the restrictive regulations for securing external borders can be considered as a 

deficiency of the Proposal.  

Unaccompanied children are very little mentioned in the Proposal, but there are, of 

course, improvements in the New Union Resettlement Framework Regulation. For 

instance, Article 5 (b) of the New Union Resettlement Framework Regulation 

provides a list of vulnerable persons who shall be eligible for targeted Union 

resettlement schemes. Women and girls at risk as well as children and adolescents 

at risk, including unaccompanied children are in this list. Another positive 

proposition is that the siblings should be considered as family members [Article 5 

(b) (ii)].  

Article 10 provides the ordinary procedure with due respect to that the Member 

States may give preference, inter alia, to the third-country nationals or stateless 

persons with family relationships (1a). The European Economic and Social 

Committee welcomes “the inclusion of people with family links as an extension of 

the classical resettlement categories”.97 It is settled in this article that social, cultural 

or other characteristics, which can facilitate integration in the EU Member States, 

may also be preferred. In these cases, the assessment should be done without 

discrimination based on, inter alia, age and without prejudice to differences in 

 
95 Proposal for a Regulation of the European Parliament and of the Council establishing a Union 

Resettlement Framework and amending Regulation (EU) No 516/2014 of the European Parliament 

and the Council. [COM / 2016/0468 final - 2016/0225 (COD)], Brussels, 13.7.2016, COM (2016) 

0468 final – 2016/0225 (COD), p. 3. 
96 Jakulevičienė, Lyra, Bileišis, Mantas, Eu Refugee Resettlement: Key Challenges of Expanding the 

Practice Into New Member States. pp. 93–106. 
97 Opinion of the European Economic and Social Committee on the ‘Proposal for a Regulation of 

the European Parliament and of the Council establishing a Union Resettlement Framework and 

amending Regulation (EU) No 516/2014 of the European Parliament and the Council’. OJ  2017/C 

125/05. p. 43. 
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treatment. The Member States may give preference persons with particular 

protection needs or vulnerabilities. This means that unaccompanied children are, 

according to Article 5 (b), covered by this. 

By contrast, it can be identified a few deficiencies in the Proposal. There is two 

main elements of the asylum regulation that needs to be mentioned.  Firstly, the 

New Union Resettlement Framework Regulation is a part of the EU Common 

Migration Policy towards building an effective system for sustainable migration 

management for the future.98 This means that the refugee issues are still treated 

within the framework of migration, and the Proposal does not change the combined 

application of basic international concept of immigrant and refugee as well as the 

migration and refugee rules. Secondly, the Proposal for a new regulation has a 

framework character and thus, it is difficult to determine the content of applicable 

law, since its function will be interpreted and tested by the EU Member States in 

their procedures. In my opinion, a framework should, at least once, refer to the best 

interests of the child in relation to unaccompanied children, which did not, however, 

happen in the New Union Resettlement Framework Regulation. 

Regarding concrete articles, Article 6 includes grounds for exclusion due to, inter 

alia, previous irregular entry the EU (1d) or rejection of resettlement during the last 

five years by any Member States (1f). Knowing the asylum procedures with 

defficiences in a few EU Member States, these punitive elements should be 

removed from the New Union Resettlement Framework Regulation. It would not 

be fair to exclude unaccompanied children from the protection due to the 

incomplete procedures. 

Accordingly, the use of annual EU geographic priorities according to Article 7 

establishes discrimination between third countries depended on whether the 

respective third country has or not effective cooperation with the Union in the area 

of migration and asylum.99 This means, partly, that vulnerable refugees from other 

parts of the world have no chance of resettlement, and partly, innocent third-country 

nationals, including unaccompanied children, will pay for the faults made by third 

countries. 

 
98 Proposal for a Regulation of the European Parliament and of the Council establishing a Union 

Resettlement Framework and amending Regulation (EU) No 516/2014 of the European Parliament 

and the Council. p. 2. 
99 Ibid. p. 10. 
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Furthermore, the Proposal enables a flexible and diffuse interpretation of preference 

that can be provided to the third-country nationals or stateless persons with 

vulnerabilities, since the Proposal uses the word “may” in Article 10 (1) instead of 

a requirement. It is a rather unfortunate wording, because it is up to the respective 

Member State to decide whether to give preferences or not. There are two 

procedures for granting status, namely ordinary and expedited procedure. In the 

ordinary procedure, asylum-seekers may receive refugee or subsidiary protection 

status [Article 10 (7a)], while through the expedited procedure, they can only 

receive subsidiary status [Article 11 (4)]. The difference between the both 

procedures is that the ordinary procedure should be conducted within eight months 

from the moment when Member States have registered the third-country nationals 

or stateless persons. This period may be extended by four months [Article 10 (4)]. 

On the contrary, the expedited procedure should be conducted within four months 

with possibility of two-month extension [Article 11 (3)]. According me, in the 

matter of unaccompanied children the expedited procedure must not be applied 

because the subsidiary protection status cannot be in the best interests of the 

unaccompanied child. It grants merely transfer for children to a Member State, but 

it does not grant the refugee status. Last but not least, in article 10 (2b) is provided 

that the Member States shall to register the fingerprints of all fingers of every third-

country national or stateless person of at least six years of age for whom they intend 

to conduct the resettlement procedure. In my view, this requirement can be 

frightening for a six-years-old child, and even inexplicable, since in Article 9.1 of 

the current existing EURODAC Regulation the limit of the age is fourteen years. 

This tightening up legislation does not at all promote the best interests of the 

unaccompanied child. 

In summary, the resettlement should be provided regardless of the third countries’ 

effectiveness in the cooperation with the EU, and it should preferably be based on 

resettlement needs. The refugee status should be received for all children granted a 

resettlement place in a Member State, and the EU Member States must not 

determine subsidiary status in the matter of the unaccompanied children. It is also 

desirable to take the best interests of the child into consideration in relation to 

children, including unaccompanied children in the Proposal, and this shall be 

provided as a principle in the ordinary procedure. 
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5. Results of the study and conclusions 

This thesis has focused on clarifying what the best interests principle means and 

how this principle is being ensured under EU law in relation to unaccompanied 

refugee children. The purpose of the thesis is to highlight problems regarding the 

interpretation and implementation of the above-mentioned child rights principle, by 

exploring the impact of the international law on the applicable EU norms, taking 

into particular account the New Union Resettlement Framework Regulation.   

With the use of the international legal and EU legal method, this study has found 

that one problem in the enforcement of the applicable law is that the principle of 

the best interests of the child is provided in the CRC, but the EU itself is not bound 

by this. Each individual EU Member State is, however, bound by the CRC as well 

as by the EU law. These different levels of regulation may cause conflicts between 

the different legal rules, and it can cause difficulties in the implementation and 

application of rules on the national level. In these cases, the children will pay for 

the non-harmonized legislation. Even worse, those children pay who are vulnerable 

as refugees and exposed to abuse and traumas, especially when they find themselves 

unaccompanied in a foreign country.100 Due to the different domestic laws within 

the EU, the common asylum policy and regulation still fail to provide adequate 

protection for these children. Asylum procedures with deficiencies or without a 

child-sensitive perspective can result in double traumatisation for children and this 

is obviously not at all in the best interests of the child. 

Another problem has been found by this study with regard to the EU’s unique legal 

order. Although the EU law has been improved, and the child’s best interests 

principle is provided in the EU Charter, the Dublin Regulation, the EURODAC 

Regulation and the Asylum Procedures Directive, the restrictive EU policy still 

makes it possible for the EU Member States to interpret the international obligations 

in different ways.  

 
100 Touzenis, Kristina, Unaccompanied Minors. Rights and Protection. pp. 88–89. and 118–120.; 

Grahn-Farley, Maria, A Theory of Child Rights. In University of Miami Law Review, pp. 900–904.; 

Segerström, Eva, Barnets rättigheter. Helhetssyn i praktisk och systematisk tillämpning. pp. 129–

133.; Lundberg, Anna (ed.), Mänskliga rättigheter – juridiska perspektiv. pp. 129–131.; Brunnberg, 

Elinor, Borg, Rose-Marie, Fridström, Camilla, Ensamkommande barn – en forskningsöversikt. pp. 

47–52. and 101–104. 
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The New Union Resettlement Framework Regulation has been examined in the 

light of the international principles and the EU law. As a result of the thesis, it can 

be stated that the interpretation of the best interests principle is not consistently 

applied to the unaccompanied refugee children in the EU. Even if this study is 

theoretical, the results of it illustrate how the settled rules may become empty words 

in legal documents when the Member States forget their double duties, namely the 

duties on the international level and on the EU level. The result may, in this sense, 

be even more tragic when these incoherent rules will be applied to refugee children 

in real life.  

Consequently, it is of importance that the principle shall be correctly interpreted in 

the assessment of the best interests of the unaccompanied refugee children. In 

accordance with Article 21 in Chapter 1 of  the Treaty of Lisbon, the Union’s action 

on the international scene shall be guided by the following principles: democracy, 

the rule of law, the universality and indivisibility of human rights and fundamental 

freedoms, respect for human dignity, the principles of equality and solidarity, and 

respect for the principles of the United Nations Charter and international law. In the 

spirit of these principles, the child’s best interests should be expressly settled in the 

EU legal framework that includes ordinary procedures for refugees including 

unaccompanied refugee children. That would be justified because, on the one hand, 

the best interests of the child is a guiding principle in the CRC which is binding for 

each individual EU Member State, and on the other hand, this is a child right in the  

human rights catalogue of the EU, namely in the EU Charter. 

This study has attempted to contribute to an understanding of the best interests 

principle in light of Dworkin’s constructive interpretation. It can briefly be 

concluded that the principle of the best interests of the child is a child rights 

principle which is a fundamental and interpretative legal principle in the matter of 

children. What the best interests of the child means in a concrete situation, is a 

decision or judgement based on the applicable law as well as the principles and 

other legal standards referring to moral values or social policy consideration. 

Decision makers should therefore apply the child’s best interests principle as a 

discretionary tool when different interests are in conflict or where there is no legal 

rule for the actual case or in normative conflicts and in conflict of different 

principles. During the decision-making process the decision makers should also 
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take into consideration all the actual circumstances and the child’s opinion as well 

as determine and interpret the applicable laws in the best light to move the refugee 

child’s situation in a positive direction. 

Since the principle applies to all decision makers, namely to both public or private 

social welfare institutions, courts of law, administrative authorities and legislative 

bodies, this principle must be taken as a primary consideration in legislative drafting 

on children in all EU Member States. Even if the EU is not bound by the CRC, the 

EU legislators ought to take its child rights principle into account in the New Union 

Resettlement Framework Regulation because the principle is even provided in 

Article 24 (2) of the EU Charter. The best interests principle could, for example, be 

enshrined in the ordinary procedure under Article 10 of the Proposal. In contrast, 

the expedited procedure according to Article 11 should be excluded in the matters 

of children, since the subsidiary protection status cannot be in the best interests of 

the child. There is also a risk for violation of the non-refoulement principle, if it is 

decided later that the child does not have a right to international protection.  

Returning again to Dworkin, the theory of “law as integrity” claims an overall 

theory of the legal order including principles, values, cases and doctrines. 

According to Dworkin, such a legal culture is open to diversity. This theory is used 

in the study with the aim of answering the research question. The thesis argues that 

the restrictive asylum legislation, which is reflected both in asylum procedures and 

in legal definitions, excludes openness to diversity. Accordingly, it leads to a 

regulation in which the migration and asylum procedures are combined, and it also 

results in an integrated procedural order that applies to all refugees, regardless of 

age. It is also strange that the explanatory memorandum of the New Union 

Resettlement Framework Regulation refers to the CRC, but the child’s best interests 

principle is not at all mentioned in the Proposal. In this sense, an unaccompanied 

child in the EU may be regarded as only one among all other persons in need of 

protection, rather than a child whose best interests shall be a primary consideration. 

The chosen methods and theoretical framework are suitable for studying the 

applicable law in the EU and for the interpretation of the principle, with particular 

regard to the threefold concept of the best interests principle interpreted by the UN 

Committee on the Rights of the Child. According to this concept, the best interests 

of the child is a substantive right, a fundamental interpretative legal principle and a 
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rule of procedure. As a result of the synergy between the international law and the 

EU law, this child rights principle has been accepted in the EU law in relation to 

the unaccompanied refugee children. On the one hand, this is a human right relating 

to children that is laid down in the EU Charter. On the other hand, this is a rule of 

procedure in the asylum process regarding refugee children, including 

unaccompanied ones, that is reflected in the discussed regulations and directive. 

The application of the principle is, however, inconsistent in the EU. Although “the 

child’s best interests” is one of the human rights in the EU Charter, neither the 

restrictive EU asylum policy and legislation nor the New Union Resettlement 

Framework Regulation are open for all unaccompanied refugee children. Thus, in 

line with Dworkin’s arguments, there is a risk that such a legal culture may not be 

open to diversity. The international protection is really limited to third-country 

nationals or stateless persons, and the resettlement depends on partnership and 

cooperation with third countries. In the spirit of the CRC, the Union’s legal 

framework should be amended to the benefit of unaccompanied refugee children. 

In summary, the EU law is studied in light of the theory of “law as integrity” with 

due respect to the role of international principles. The answer the research question 

is that the best interests principle is ensured in the EU law, but it is not guaranteed 

in the spirit of the CRC. In this sense, the thesis agrees with those critics who look 

at the EU law from an international approach, such as Kristina Touzenis, Andrew 

Geddes and Guy S. Goodwin-Gill, just to mention a few. Even if the Article 24 of 

the EU Charter is inspired by the CRC and as a result of it, children have a right to 

be treated with due respect to their best interests, it can be considered as a ground 

for an EU-based child right rather than an UN-based child right, as noted by Maria 

Grahn-Farley.101 From analysing the New Union Resettlement Framework 

Regulation, the study draws the conclusion that the Proposal for a Regulation 

establishing a Union Resettlement Framework can be considered to be a step in the 

development of the EU law, on the one hand. The Proposal is, on the other hand, 

not satisfying with respect to the use of the principle of the best interests of the 

child. From a child-rights perspective, the Proposal does not live up to the CRC and 

further improvements therefore are needed in the EU legal framework. 

 
101 Grahn-Farley, Maria, Barnkonventionen – en kommentar. p. 21. 
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