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Abstract  

Over the last decades there have been a shift in the power balance between the transnational 

corporation and the state. This shift is due to the transnational corporation’s power has 

increased. Therefore, this thesis will examine the impact of the power balance between the state 

and the transnational corporation on the enforcement of law concerning human right abuses by 

transnational corporations. It will focus primary on the state’s possibility to enforce its 

international human rights obligations.  

 

In order to find out the impact the power balance has on the enforcement, I will discuss different 

challenges that could stand in the way for the state due to the power of the transnational 

corporation or that the state is powerless over the transnational corporation. The result is that 

the state only has a small possibility of enforcing human rights regulation on the transnational 

corporation.  The reason for this is because the state is relying on the economic opportunities 

from the transnational corporation and the system is constructed in a manner which made the 

state powerless in relation to the transnational corporation. The result was therefore that the 

state has difficulties in enforcing the law concerning human right abuses by transnational 

corporations. 

 

After this conclusion it is quite clear that the power balance between the state and the 

transnational corporation plays a crucial role in the enforcement of the law concerning human 

rights abuses by transnational corporations. However, it is possible to make changes in the 

system so that the power balance between the state and the transnational corporation do not 

have the same negative effect on human rights and therefore strengthening the protection of 

human rights.  
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1. Introduction 

1.1 Problem, purpose and questions  

Globalism has changed the world. The rapid pace of globalism has provided for the 

development of transnational corporations. 1. Operations of these businesses affects the lives of 

people but also the human rights of the people. There have been reports of multiple human 

rights abuses where transnational corporations have been involved, for example abuses against 

labour rights, torture, coerced groups of their lands and pollution. There is a limited 

accountability for these human rights abuses.2  In an ideal world, all human rights abuses by 

transnational corporations would be punished. However, this is not the case. One of the reasons 

for this could be the power of transnational corporations.3 

 

Over the last decades transnational corporations have gained more and more power in the 

society.4 For example, 51 of the 100 biggest economies are companies.5 This means that the 

transnational corporation is not subordinated to state power, which was the view for many years.  

This means that the state is depended on transnational corporations for example work 

opportunities for its citizens and taxation. Therefore, it could be said that international politics 

is not determined just by the states anymore but the power balance between these actors.6 

Drawing from this statement, it is possible to apply this to the legislation of human rights. The 

perspective of power dynamic between the state and transnational corporation is lacking in the 

debate on human right abuses by transnational corporations. Therefore, the purpose of this 

thesis is to examine the impact of the power balance between the state and the transnational 

corporation on the enforcement of law concerning human rights abuses by transnational 

corporations.  

 

In order to developed on this main purpose, I have chosen to divide this purpose into three 

research questions. The first one explores international human rights law in this area. This 

 
1David Weissbrodt, ‘Human Rights Standards Concerning Transnational Corporations and Other Business 

Entities’ (2014) 23 The Minnesota Journal of International Law 135,135.  
2 Andrew Clapham, ‘Non-state Actors’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds) 

International Human Rights Law (3rd, OUP, 2018) 559.  
33  Evaristus Oshionebo, Regulating Transnational Corporations in Domestic and International Regimes: An 

African Case study (University of Toronto Press 2009) 211.  
4Weissbrodt [n 1] 135.  
5 John Gerard Ruggie, ‘Multinationals as global institution: Power, Authority and Relative Autonomy’ (2018) 12 

Regulation & Governance 317, 323. 
6 Milan Babic, Jan Fichtner & Eelke M. Heemskerk, ‘States versus Corporations: Rethinking the Power of Business 

in International Politics’ (2017) 52 International Spectator 20, 21-22, 27. 
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means that it will go into details of a state’s obligations and possibilities and how the state 

should implement these obligations.  The second question is: do a state have any possibility to 

enforce the laws in this area or do the power balance between these two actors make it 

impossible? This is mostly a question about the challenges that could stand in the way for the 

state due to the power of the transnational corporation. The last and third question, I will 

elaborate the issue of how international human rights law should be for it to be effective 

protection of human rights abuses by transnational corporations. This means that I will look 

into how international human rights law should be designed in order to adjust to the power 

balance between the state and the transnational corporation. 

 

1.2 Delimitations  

This thesis will have several delimitations, which are:  

• This thesis will not explore the law concerning the duty or responsibility of the 

corporation as such. It will be focus on the duty and obligations of the state.  

• This thesis will also not go into specific details regarding what kind of abuses that 

should be regulated.  

• This thesis will not focus or include the state’s duty to regulate gross human rights-

violations in accordance with international criminal law or violations in according 

to international humanitarian law.  

• This thesis will not explore what happens if a state breaks its international human 

rights obligations. Which means that the subject of state responsibility and the draft 

articles on state responsibility for internationally wrongful acts will not be 

discussed.  

• This thesis will only focus on transnational corporations and not on national 

corporations.  

• This thesis will not focus on state-owned corporations but will focus on private 

transnational corporations.  

• This thesis will have a global perspective and therefore it will only rely on 

international human rights law from the United Nation (UN) 
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1.3 Theorical perspective   

In the purpose-section I referred to the power balance between the state and the transnational 

corporation. To understand the power balance between these actors the theory and concept of 

power needs to be discussed. The notion of power is ancient, and most people have their own 

idea what power means. The word is used in everyday language and it is full of different 

definitions. One famous definition of power is from the sociology professor Robert Dahl. This 

definition says that: “The ability of A to get B to do something that B otherwise would not do.7 

However, this could be a simplistic view of power.  

 

The primitive notion and the common factor when discussing power in social science is 

“affecting others” 8 One example of this is Steven Lukes that argue that power is “A exercises 

power over B when A affects B in a manner contrary to B’s interests”  9 However, this approach 

has been criticized from several authors. One of these are Peter Morriss. According to him 

affecting somebody is not to have power over somebody, but it is to have influence over 

somebody. In his view the understanding of power should be that to effect somebody. He 

distinguishes between this by saying that “to affect something is to alter it or impinge on it in 

some way” and “to effect something is to bring about or to accomplish it”.10  

 

However, since the purpose of this thesis is not to analyse the concept of power or the difference 

between power and influence, I will not use the criticism of Peter Morriss. However, I will use 

the definition of influence according to Peter Morriss, the definition of power by Robert Dahl 

and the definition of power by Steven Lukes to analyse the relationship between the state and 

the transnational corporation and make my own definition of what power means. According to 

me, the mixture of these three definitions create an easy definition to understand.  In this thesis 

the definition of power will be: A affecting B to act in a certain way which it otherwise would 

not do. In terms of what affecting means I will borrow the definition of affect from Peter 

Morriss. How the definition and the exact phrasing of the definition came to place is not based 

on any further scientific research. It is more a matter on that I tried to formulate a definition that 

had components of all the three definitions. Why I did this was because it gives a good overview 

of how power is seen in the doctrine.  

 
7 Robert Dahl, ‘The concept of power’ (1957) 2 Behavioral Science 201, 201-203.  
8 Peter Morriss, Power: A Philosophical Analysis (St. Martin's Press 1987) 29.  
9 Steven Lukes, Power: Radical View (2nd Palgrave Macmillan 2005) 37. 
10 Morriss [n 8] 8, 29-30.  
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There can be different types of powers, for example military power, political power and 

economic power. 11 These powers are created by different factors, for example a huge economic 

capital, a stable political system, or a strong military.  This means that A could have economic 

power over B and are therefore be able to affect B to act in a certain way which it otherwise 

would not do. However, in other circumstances B could affect A to act in a certain way which 

it otherwise would not do because B has a big political power. Which leads us to an important 

part of power.  

 

The power of an actor is not always the same. As seen by the statement above, it is possible 

that A has power over B in some circumstances while B has power over A in other 

circumstances. It is also possible that A loses its power over B due to changes in the system, 

for example a political election or losing a war. Another example is that A can affect B, but it 

cannot affect C in the same manner since C has larger economic power then both A and B. This 

shows that power can shift, and power is dependent on the relationship between the actors. This 

relationship will I refer to as the power balance between the actors. Which means that when 

examine the power of A it is important to compare it to the power of B. 12 

 

In this thesis the emphasis will be on political and economic power.  Because it has been said 

that the power balance between the state and the transnational corporation is a struggle between 

economic power and political power.13 Later on in the thesis it will be a short section which 

will discuss how the power balance is between the state and the transnational corporation.  

 

1.4 Method and materials  

This thesis will rely on international human right law. I will firstly use a legal dogmatic method. 

This mean that I will look at de lege lata, how the law is. 14 When using a legal dogmatic 

method, the first step is to look at the formal sources of international law to found out what the 

law is. The formal sources are found in the statute of the international court of justice, article 

 
11Steven Lukes, ‘Power and the Battle for Hearts and Minds’ (2005) 33 Journal of International Studies 477, 486, 

Ruggie,’Multinationals as global institution’ [n 5] 321.  
12 Morriss [n 8] 157.  
13 Nicholas Connolly and Manette Kaisershot, ‘Corporate power and human rights’ (2015) 19 International Journal 

of Human Rights 663, 663. 
14 Claes Sandgren, Rättsvetenskap för uppsatsförfattare: Ämne, material, metod och argumentation (4th Norstedts 

Juridik AB 2015) 43. 

https://www.adlibris.com/se/sok?filter=publisher%3ANorstedts%20Juridik%20AB
https://www.adlibris.com/se/sok?filter=publisher%3ANorstedts%20Juridik%20AB
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38: international conventions, international customary law, general principles of law, precedent 

and legal doctrine. However, to keep up with the development of law in this area, I will also 

have secondary legal sources and soft law to see what the law says regarding human rights 

abuses committed by transnational corporations, I will develop on these materials later on in 

this section.  

 

Secondly, I will use legal analytic method. Legal analytic method is used to analyse the law.15  

I have chosen to analyse the law from the theory about power. This means that I will see how 

the power balance between the state and the transnational corporation affects international 

human rights law in this area and how the law should be design in connection to the power 

balance.  

 

The materials in this thesis will primarily be sources from the United Nation. Why I have chosen 

only “law” from the UN is because it is the largest international organisation that creates human 

rights law and almost all states are a member of the UN. Which means that the law from the 

UN will give a good overlook on the role of the state all over the world. It should be said that 

there is law from regional organisations such as the European Union and the African Union, 

but this thesis will not go into these documents because these do not apply to a large portion of 

the states in the world.  

 

Treaties are one of the important formal legal sources of international human rights law. There 

are several different treaties to this date.16 To this date there are nine core human rights 

treaties.17 Treaties are an agreement between states. The treaty usually gives legal obligations 

to the state parties. In order to keep up with the development of human rights there are a few 

different steps that has been taken. One of these steps is the development of treaty-bodies. When 

examining the sources of international human rights law, the work of the treaty bodies must be 

 
15 Sandgren [n 14] 45–46.  
16  Christine Chinkin, ‘Sources’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds) International 

Human Rights Law (3rd, OUP, 2018) 66-67. 
17 The nine core human rights treaties are: International Convention on the Elimination of All Forms of Racial 

Discrimination, International Covenant on Civil and Political Rights, International Covenant on Economic, Social 

and Cultural Rights, Convention on the Elimination of All Forms of Discrimination against Women, Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Convention on the Rights of 

the Child, International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 

Families, International Convention for the Protection of All Persons from Enforced Disappearance and Convention 

on the Rights of Persons with Disabilities. More information about these can be found on the United Nations 

webpage.  

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CMW.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CMW.aspx
https://www.ohchr.org/EN/HRBodies/CED/Pages/ConventionCED.aspx
https://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx
https://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx


Desirée Walenius  

Master’s thesis in Human Rights VT 20 

6 

 

taken into account. 18  One of the works that will have a big role in this thesis is the general 

comments. The most important ones for this thesis are general comment 24 from the UN 

committee on economic, social and cultural rights and general comment 16 from the UN 

committee on the rights of the child. The general comments are not legally binding; however, 

it can still have a big impact in clarifying the treaty and it is a way to be updated on changes in 

the human rights area.19 The international court of justice said in the case Ahmadou Sadio Diallo 

(Republic of Guinea v. Democratic Republic of Congo) that great weight should be put on the 

interpretation from the treaty bodies.20 Many advocates do rely on general comments as a 

secondary treaty law. 21  

 

In international human rights law, it is not only formal legal sources or secondary legal sources 

that are being used, there are many other sources that are used which usually is called soft law.22 

In this thesis the UN Guiding Principles on Business and Human Rights will be used which are 

non-binding guidelines to states and companies in how to understand human rights in the 

business area. I will also use resolutions from the UN since this can give a look into custom and 

the future of human rights. 23 The status of non-binding law can be discussed in length, however 

for the purpose of this thesis it will be regarded as a source that has a great impact on this 

subject. This is because the subject of human right abuses by transnational corporations is 

relatively new which means that the formal legal sources are not updated on this matter. Which 

means that secondary treaty law and soft law must be used to fil the gaps to get a better picture 

of how the law should be interpreted to protect victims from human rights abuses from 

transnational corporations.  

 

The last source that will be used is doctrine. Legal writings are a formal source in international 

law, which will be used for the purpose of interpret and analyse the law. However, since the 

fact that I have chosen to use power as a theory in this thesis, I will also use doctrine from other 

disciplines, for example international politics, political theory and economics, when discussing 

the power balance between the state and the transnational corporation.  

 

 
18 Chinkin [n 16] 65,67.  
19 Ibid 69-70.  
20Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of Congo) (Judgement) [2010] ICJ Rep 

2010, paragraph 66. 
21 Ibid 69-70.  
22 Ibid 64, 81.  
23 Ibid 80-81.  
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1.5 Disposition:  

This thesis will be beginning with an introduction-chapter. This chapter will start with the 

problem, purpose, and research questions for this thesis. It will then develop on the theoretical 

perspective of power that will be used in this thesis. It will then move on to discussing the 

method and materials used in this thesis. Lastly, it will have a section about background and 

definition on corporation which will be good to know before starting to read the thesis.  

 

After the introduction-chapter, there will be a chapter about the UN’s human rights law that 

surrounds corporate abuse. Then comes a chapter that states the previous research on the power 

balance between the state and the transnational corporation. These two important chapters are 

the keystone for understanding the following chapter. In that chapter I will discuss the 

challenges that occurs for the state to enforce human rights based on the power balance between 

the state and the transnational corporation.  These challenges will be divided in to three parts: 

political, economic and systematic.  

 

Next comes the discussion on how the law should be altered to be better suited for the power 

balance. In that part I will argue for a legally binding obligation for the home state to regulate 

the parent entity of the transnational corporation, an international binding treaty and giving the 

transnational corporation legal status will be more suited for the power balance between the 

state and the transnational corporation. I will then give my final remarks on the future of the 

power balance between the transnational corporation and the state before giving a conclusion 

on this thesis.  

 

1.6 Background and definitions   

The subject of transnational corporation must be further developed on. In the legal doctrine 

transnational corporation has many synonyms such as multinational enterprise, multinational 

company, multinational business etc.24  In this thesis the word that will be used is transnational 

corporation for the purpose of simplifying for the reader. Already in 1974, the UN wrote that 

transnational corporations “are important actors on the world stage” but the UN also 

emphasised that the growing numbers of transnational corporations did develop new problems 

 
24 Andrew Clapham, Human Rights Obligations of Non-state Actors (OUP 2006) 200. 
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that had to be faced.25  Over the last decades the UN has tried to face the problems concerning 

transnational corporations. But in order to deal with transnational corporations one question 

must be asked: What is the definition of transnational corporation? In international law there is 

no universal definition of transnational corporation.  However, there are several attempts from 

the UN to provide for a definition of this actor.  

 

 Multinational corporations are enterprises which own or control production 

or service facilities outside the country in which they are based. Such 

enterprises are not always incorporated or private; they can also be co-

operatives or state-owned entities. (1974)26 

 

The term “transnational corporation” refers to an economic entity operating 

in more than one country or a cluster of economic entities operating in two or 

more countries - whatever their legal form, whether in their home country or 

country of activity, and whether taken individually or collectively. (2003)27 

 

The second question that must be asked is what legal status transnational corporation has in 

international law? The formal requisites for being a subject in international law is “capable of 

possessing international rights and duties, and [have] capacity to maintain [their] rights by 

bringing international claims’.28 Due to these requisites many scholars argue that transnational 

corporations do not have international legal status and therefore it cannot have international 

legal binding obligations when it comes to human rights.29 

 

Since the transnational corporation do not have any legal obligations under international human 

rights law, the international community has tried to work around this issue by requiring the 

 
25 Department of Economic and Social Affairs ‘the Impact of Multinational Corporations on Development and on 

International Relations’ (1974) UN Doc E/5500/Rev.1, ST/ESA/6, 25, 26. 
26Ibid 25. 
27UNCHR ‘Draft norms on the responsibilities of transnational corporations and 

other business enterprises with regard to human rights: Draft norms submitted by the Working Group on the 

Working Methods and Activities of Transnational Corporations pursuant to resolution 2002/8’ (30 May 2003) UN 

doc  E/CN.4/Sub.2/2003/12 paragraph 20.  
28 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174, 

179.  
29Jan Wouters and Anna-Luise Chané, ‘Multinational Corporations in International Law’ (2013), KU Leuven 

Working Paper No. 129, 6 < https://ssrn.com/abstract=2371216> accessed 22 May 2020, Markus Krajewski, ‘The 

State Duty to Protect against Human Rights Violations through Transnational Business Activities’ (2018) 23 

Deakin Law Review 13, l7. 
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states to regulate the activities by transnational corporations.30 Which means that the legal status 

of the state must be discussed. The state is a subject of international human rights law. The state 

has the obligation and the primary responsibility in protecting and promoting human rights.31 

This obligation can be both negative obligations and positive obligations. In terms of protecting 

against human rights abuses committed by transnational corporations it is a positive obligation 

which means that it should for example legislate or have effective remedies.32  

 

In this thesis I will refer to both the “home state” and the “host state”. The difference between 

these states are important since these states do not have the same obligations and possibilities 

under international human rights law. The home state is the state where the transnational 

corporation has its headquartered or where the parent company is located. While the host state 

is the state where the operation of the transnational corporation is carried out through a 

subcontractor or where the subsidiaries of the transnational corporation is located. 33  Note that 

how the host state and home state is described in this thesis is based on generalizations. It might 

be misleading to think that all host states and all home states have similar capacity to enforce 

human rights. However, for simplifying in providing data in this matter, it will be based on 

generalization.  

 

2. International human rights law from the UN 

2.1 Introduction 

In this part, international human rights law from the UN will be discussed and here follows an 

overview of different obligations the states have under international human rights law 

concerning business activities on human rights. It will contain both the obligations of the host 

state and the home state. Please note that several of the sources that are used in this chapter are 

secondary non-binding sources.  

 

 
30 Dorothée Baumann-Pauly and Justine Nolan(eds), Business and human rights: from principles to practices 

(Routledge, 2016) 34.  
31 Human Rights Council ‘26/22 Human Rights and transnational corporations and other business enterprises’ (15 
July 2014) UN doc A/HRC/RES/26/22 1.  
32 Laurens Lavrysen, ‘Positive Obligations in the Jurisprudence of the Inter-American Court of Human Rights’ 

(2014) 7 Inter-American and European Human Rights Journal 94, 95. 
33 Markus Krajewski, ‘The State Duty to Protect against Human Rights Violations through Transnational Business 

Activities’ (2018) 23 Deakin Law Review 13,16-17.  
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The disposition in this chapter will be as follow: First I will address the state’s obligations 

concerning discrimination by the transnational corporation. After that I will briefly mention the 

state’s obligations in the area of civil and political rights in regard to transnational corporations’ 

activities.  Later, it will be a part about the state’s obligations to protect against abuses of 

economic, social, and cultural nature by the transnational corporation. Thereafter it will be 

about the state’s obligations concerning business activities on children’s rights. Lastly, I will 

end this chapter by addressing the non-binding UN: s guiding principles of business and human 

rights, since these guidelines are trying to give a clarification on the obligations in this area.  

 

As mention in the part about materials there are nine core human rights treaties, however, in 

this thesis only six will be analysed due to lack of information about business in the other three. 

Each treaty has a committee that interprets the treaty and hear complaints. So, what do these 

treaties say about business and human rights? It is not that common that human rights treaties 

do reference to business. However, there are some exceptions. The older treaties do have 

general references about a specific business sector while the newer treaties can have both 

implicitly and explicitly mentions of private business. 34 

 

2.2 Discrimination  

The first core human rights treaty ‘International Convention on the Elimination of All Forms 

of Racial Discrimination’ (ICERD) do refer to a particular sector when stating in article 5(f) 

‘The right of access to any place or service intended for use by the general public, such as 

transport hotels, restaurants, cafes, theatres and parks’. 35 The treaty body Committee on the 

Elimination of Racial Discrimination (CERD) has interpreted this provision as that the state has 

an obligation to regulate so that private companies that are in this sector do not engage in racial 

discrimination.36 One other implicitly mention of business is found in article 2(1)(d) ‘Each State 

Party shall prohibit and bring to an end, by all appropriate means, including legislation as 

required by circumstances, racial discrimination by any person, group or organization’. 37Even 

though the word business, corporation or company is not included, the interpretation is that a 

 
34 Special Representative of the Secretary-General John Ruggie ‘State responsibilities to regulate and adjudicate 

corporate activities under the United nations core human rights treaties: an overview of treaty body 

commentaries’ (13 February 2007) Un doc A/HRC/4/35/Add.1 paragraph 12. 
35 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21 December 1965, 

entered into force 4 January 1969) 660 UNTS 195 (ICERD) Article 5(f).  
36 Johan Ruggie ‘an overview of treaty body commentaries’ [n 34] paragraph 14.  
37 ICERD [n 35] Article 2(1)(d).  

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
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corporation should be seen as an organization and therefore a transnational corporation should 

fall under this provision.  

 

CERD has also commented on the duty of the home state. In a concluding observation CERD 

said that the state in question, Norway, was encouraged to take legislative or administrative 

measures to ensure that operations of transnational corporations under its territory or 

jurisdiction do not have a negative effect to the rights of indigenous people and other ethnic 

groups in other countries.38 The CERD has had a similar approach in concluding observation 

against Canada, Australia and United Kingdom regarding transnational corporation in its 

countries.39 

 

The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 

do not include transnational corporation or business but it has the word ‘enterprise’ in Article 

2. It says, “to take all appropriate measures to eliminate discrimination against women by (…) 

enterprise.” 40This is an important statement since women are one of the vulnerable groups that 

are subject to human rights abuses by transnational corporations.41 The treaty does explicitly 

mention that the states should “take all appropriate measures to eliminate discrimination” in the 

banking sector in article 13 and 14.  

 

The Committee on the Elimination of Discrimination against Women has only briefly touch on 

the issue of a state’s obligation concerning human right abuses by transnational corporation. In 

the general comment 28, that establish core obligation under article 2, the committee states that 

states should “take all appropriate measures to eliminate discrimination against women by any 

 
38 UN Committee on the Elimination of Racial Discrimination ‘Concluding observations of the Committee on the 

Elimination of Racial Discrimination Norway’ (8 April 2011) Un Doc CERD/C/NOR/CO/19-20 paragraph 17.  
39UN Committee on the Elimination of Racial Discrimination ‘Concluding observations of the Committee on the 

Elimination of Racial Discrimination Canada’ (25 May 2007) Un doc CERD/C/CAN/CO/18 paragraph 17, UN 
Committee on the Elimination of Racial Discrimination ‘Concluding observations of the Committee on the 

Elimination of Racial Discrimination Australia’ (13 September 2010) Un doc CERD/C/AUS/CO/15-17 paragraph 

13 and UN Committee on the Elimination of Racial Discrimination ‘Concluding observations of the Committee 

on the Elimination of Racial Discrimination United Kingdom of Great Britain and Northern Ireland (14 September 

2011) Un doc CERD/C/GBR/CO/18-20 paragraph 29. 
40 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979, 

entered into force 3 September 1981) 1249 UNTS 13 (CEDAW) Article 2(e).  
41 UN Committee on Economic, Social and Cultural Rights 'General comment No. 24 (2017) on State obligations 

under the International Covenant on Economic, Social and Cultural Rights in the context of business activities' (10 

August 2017) Un doc E/C.12/GC/24 paragraph 9.  

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
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(…) enterprise also extend to acts of national corporations operating extraterritorially.42 Even 

though the committee uses “national corporations operating extraterritorially”, this paragraph 

should be interpreted to include a transnational corporation that has the parent corporation or 

headquarters in the state. The committee has reaffirmed this approach later in a concluding 

observation.43 

 

The Convention on the Rights of Persons with Disabilities says in article 4 that states should 

take measures to make sure that private enterprises do not discriminate against persons with 

disabilities.44 In article 9 it is stated that private entities that are offering public services should 

“take into account (...) accessibility for persons with disability.” 45  

 

2.3. Civil and political rights  

The International Covenant on Civil and Political Rights (ICCPR) lack reference to business or 

certain groups, organisations, or enterprises. 46The treaty body Human Right Committee (HRC) 

do not usually use words as business, corporation, or companies.  However, it discusses the 

importance of state protection in sectors that are in a business context, for example agricultural 

and infrastructure, therefore it would be hard for a state to follow the recommendation from the 

HRC without regulating business activities.47 The HRC has also said regarding the home states 

duty; that states are recommended to “set out clearly the expectation” that all business, which 

also means transnational corporations, ought to respect human rights throughout its operation. 

The home state should also strengthen remedies for victims of human rights abuses by 

transitional corporation operating in another country.48 

 

 
42UN Committee on the Elimination of Discrimination against Women ‘General recommendation No. 28 on the 

core obligations of states parties under article 2 of the Convention on the Elimination of All Forms of 

Discrimination against Women’ ( 16 December 2010) Un doc CEDAW/C/GC/28 paragraph 36.  
43UN Committee on the Elimination of Discrimination against Women ‘Concluding observations on the combined 

fourth and fifth periodic reports of India’ (24 July 2014) Un doc CEDAW/C/IND/CO/4-5 paragraphs14-15.  
44 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May 
2008) 2515 UNTS 3 Article 4. 
45 Ibid Article 9.  
46 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 

1976) 999 UNTS 171 (ICCPR). 
47 Special Representative of the Secretary-General John Ruggie, 'State Responsibilities to Regulate and Adjudicate 

Corporate Activities under the United Nations’ core Human Rights Treaties: Individual report on the International 

Covenant on Civil and Political Rights Report No. III' (June 2007) 5.  
48 Human Rights Committee ' Concluding observations on the sixth periodic report of Germany adopted by the 

Committee at its 106th session (15 October - 2 November 2012)' (12 November 2012) Un Doc 

CCPR/C/DEU/CO/6 paragraph 16. 
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2.4 Economic, social and cultural rights  

The Convention of Economic, Social and Cultural rights (ICESCR) do not have an explicit 

reference to the business sector. 49However, the Committee of Economic, Social and Cultural 

Rights (Committee or CESCR) has interpreted that Article 2 gives the parties an obligation to 

protect from human rights abuses from private corporations, including transnational 

corporation. The committee has also stated that in general comment 15 that states should 

prevent companies to violate the right to water in other countries. In general comment 19 the 

committee has stated that the state should extraterritorially protect the right to social security 

by banning national entities from violating this right when operating abroad. 50 

 

However, the general comment that has had the biggest influence from the CESCR is general 

comment 24. This comment is from 2017 and it is about economic, social and cultural rights in 

the context of business activities. The committee wants to clarify the duties of the parties to 

ICESCR and how these states should address and protect human rights when business is 

impacting human rights.51 

 

The first duty of the state is the obligation of non-discrimination. Articles 2 and 3 of ICESCR 

says that all rights under the covenant should be enjoyed by all without discrimination. This 

includes the obligations to forbid discrimination from non-state actors, business included, in 

terms of economic, social, and cultural rights.52 One group that the committee do address as a 

vulnerable group in the business sector are women. The state should therefore address the 

impact business activities have on women and girls and it should take suitable measures to 

enhance women’s position in the labour-market.53 

 

CESCR has put emphasis on three specific obligations: respect, protect and fulfil. The 

committee asserts that the obligations of respect economic, social and cultural rights ‘is violated 

when States parties prioritize the interests of business entities over Covenant rights without 

adequate justification, or when they pursue policies that negatively affect such rights’.54  

 
49 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 

3 January 1976) 993 UNTS 3 (ICESCR). 
50 UN committee on Economic, Social and Cultural Rights ‘Statement on the obligations of States parties regarding 

the corporate sector and economic, social and cultural rights’ (12 Jul 2011) Un doc E/C.12/2011/1 paragraph 3,5.  
51 CESCR,’ General comment 24’ [n 41] paragraph 1. 
52 Ibid paragraph 7.  
53 Ibid paragraph 9.  
54 Ibid paragraph 12.  
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The state can have conflicting duties relating to different treaties, one of these areas do concern 

trade and investments. Sometimes a state has signed a trade or investment treaty and that treaty 

is against the state’s obligation from ICESCR. When one interprets trade and investment treaties 

the state’s human rights obligations should be consider, however the state cannot derogate from 

a trade or investment treaty already in place even though it is violating human rights. However, 

the state should keep in mind when establishing new trade and investment treaties to look for 

possible conflict with the ICESCR and if such conflict exist the state should not sign that treaty. 

If no such conflict exists, the states is encouraged to explicitly refers to their human rights 

obligations and to make a provision that says that a settlement-mechanism should interpret the 

treaty in line with human rights.55 

 

The state’s obligation to protect means that the state is required to have legislation, 

administrative measures or other appropriate measures for violations of economic, social and 

cultural rights that are connected to business activities.56 One important feature in the duty to 

protect is to establish a legal framework for business to exercise human rights due diligence in 

their supply chain. In terms of transitional corporation, this means that it also applies to 

subsidiaries, subcontracts, and other business partners.57 

 

The state also has a duty to provide an effective remedy to victims of corporate abuse.58 This 

remedy should be effective, available, and efficient.59 This means that the state should have 

appropriate framework, for example it could include the right to an effective investigation, 

accountability mechanism and if possible judicial remedies. It is also important that the state 

sees to that these frameworks are enforced.60 One challenge with providing for an effective 

remedy lies with how the transnational corporation is structured. This means that the parent 

company could hide behind the corporate veil.  The victims of abuses also face the challenges 

of finding evidence to support their claim, costly and time-consuming with transnational-

ligation and also the question of which country do have jurisdiction over the abuse. However, 

 
55CESCR,’ General comment 24’ [n 41] paragraph 13.  
56 Ibid paragraph 14. 
57 Ibid paragraph 16.  
58 Ibid paragraph 14.  
59 Ibid paragraph 41.  
60 Ibid paragraph 38. 
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the state has an obligation to take necessary steps to face these challenges and ensure effective 

remedies.61 

 

One of the core issues when discussing transnational corporation is that of the home state’s 

extraterritorial obligations. Does the home state have any obligations outside of its territory or 

jurisdiction? According to the committee it is no reference to jurisdiction or territory in the 

articles of ICESCR62 and that in Article 2(1) it says that international assistance and cooperation 

should be used to fulfil economic, social, and cultural rights.63  

 

This means that according to the committee that state parties should take steps to prevent human 

rights abuses abroad by transnational corporations domiciled in their territory and jurisdiction, 

however this should be done without disturbing the sovereignty or the obligations of the host 

state.64 The states should also make sure that transnational corporations try to do their best effort 

to guarantee that their whole supply chain respect human rights, this includes the supply chain 

that is abroad in the host state.65 

 

2.5 Children’s rights   

The most ratified human rights treaty is the Convention on the Rights of the Child (the 

Convention or the CRC), with 196 state parties at present date.66 Which means that almost all 

states in the world have obligations under this treaty. So, what does the treaty say about human 

rights abuses by corporations? In the convention there is not a specific mention about business, 

however, in the optional protocols there are a limited implicit reference to business.67 However, 

the main source in this area is the general comment number 16 from the UN committee on the 

Rights of the Child.  

 

 
61 CESCR,’ General comment 24’ [n 41paragraph 43-44.  
62 Exception article 14, which is about compulsory primary education.  
63 CESCR,’ General comment 24’ [n 41 paragraph 27.  
64 Ibid paragraph 26, 31. 
65 Ibid paragraph 33.  
66 United Nations Treaty Collection, ‘Status of Convention on the Rights of the Child’ ( Updated 24 May 2020)   

<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&clang=_en > accessed 

24 may 2020.  
67 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1557 

UNTS 3, Johan Ruggie ‘an overview of treaty body commentaries’ [n 34] paragraph 14.  

https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&clang=_en
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The aim with general comment number 16 is to clarify the states obligations concerning 

business activities on children’s rights under CRC, the Optional Protocol on the Sale of 

Children, Child Prostitution and Child Pornography (2000) and the Optional Protocol on the 

Involvement of Children in Armed Conflict (2000) and which measures that should be taken 

for the states to meet these obligations.68 The committee established four principles from the 

convention that relates to business activities: the right to non-discrimination (article 2), the best 

interests of the child (article 3(1)), the right to life, survival and development (article 6) and the 

right of the child to be heard (article 12). The committee goes on to say that under international 

human rights law there are three types of obligations: respect, protect and fulfil.69 

 

In terms of respect, the state should award public contracts to corporations that respect 

children’s rights and the state should not invest public funds in corporations that violates 

children’s rights.70 This is especially important when a state outsource a public function, such 

as clean water, education, security, to a corporation. When outsourcing a public function, the 

state should adopt measures to ensure that the rights of the children are not compromised and 

should closely monitor the business to see that the functions are in line with the convention.71  

 

The state also has obligations to protect and fulfil.  It could be passing law regarding business 

impact on children’s rights and the monitoring of these laws. This could for example be a law 

in the area on labour and how it concerns children’s rights.72 The state also has an obligation to 

investigate suspect corporate abuse against a child and in times when it is found that an abuse 

occurred the victim should have an effective remedy. When determined the remedies, the 

appropriate mechanisms should consider that children are a vulnerable group and the abuse will 

probably have a long-time damage on the child.73 

 

All the obligations above apply to both the home state and the host state. However, there are 

some differences in achieving these obligations. The primary responsibility lies with the host 

state, which means that the host state should provide sufficient legal and institutional framework 

 
68 UN Committee on the Rights of the Child ‘General comment No. 16: On State obligations regarding the impact 

of business on children’s rights’ (7 February 2013) Un doc CRC/C/GC/16 Paragraph 2.  
69 Ibid paragraph 35.  
70 Ibid paragraph 27. 
71 Ibid paragraph 33-34. 
72 Ibid paragraph 28-29. 
73 Ibid paragraph 30-31.  
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to regulate transnational corporations, so they do not violate children’s rights.74 However due 

to the fact that the convention is almost universally ratified both the host state and home state 

should be “eager” to fulfil the provisions in the convention. 75 This means that the home state 

also has an obligation to respect, protect and fulfil children’s rights in the context of business 

activities by transnational corporations. This must however be done in accordance with 

international law and it should not weaken the implementation of the obligations of the host 

state.76 

 

The convention and its protocol do always apply. In a time of a social or legal breakdown or a 

conflict there are difficulties for both the host state and home state to meet their obligations.77 

In times of conflict and disturbance it is greater risk for child labour, funding of children soldier, 

tax evasion and also corruption.78 Therefore, it is important that both the host state and home 

state should provide legislation and guidance to the transnational corporation. The legislation 

could for example be that the corporations is prohibited to sell arms to a country where children 

“are known to be, or may potentially be, recruited or used in the hostilities.”79 

 

2.6 UN: s guiding principles of business and human rights (UNGP)  

UNGP is developed by the Special Representative of the Secretary-General on the issue of 

human rights and transnational corporations and other business enterprises. The guiding 

principles are implementing the framework of protect, respect and remedy. The human rights 

council have endorsed with consensus UNGP in its resolution 17/4 in 2011.80 It applies to all 

states in the UN however it is not legally binding. The guidelines do not create new obligations 

for the states, it only clarifies the obligations in this area, and it should not undermine other 

human rights obligations.81 

 

 
74 UN Committee on the Rights of the Child paragraph 42. 
75 Ibid paragraph 41.  
76 Ibid paragraph 43.  
77 Ibid paragraph 49.  
78 Ibid paragraph 50.  
79 Ibid paragraph 50-52. 
80 Human Rights Council ‘26/22 Human Rights and transnational corporations and other business enterprises’ (15 

July 2014) UN doc A/HRC/RES/26/22.  
81 Special Representative of the Secretary-General John Ruggie, 'Report of the Special Representative of the 

Secretary General on the issue of human rights and transnational corporations and other business enterprises 

:Guiding Principles on Business and Human Rights: Implementing the United Nations Protect, Respect and 

Remedy' Framework' (21 March 2011) UN doc A/HRC/17/31, 6. 
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UNGP has three pillars: The state duty to protect human rights, the corporate responsibility to 

respect human rights, and access to remedy. In this thesis the emphasis will be put on pillar one 

and three because these two applies to the state’s obligations.  

 

The first pillar states, “States must protect against human rights abuse within their territory 

and/or jurisdiction by third parties, including business enterprises.”82 This is a clear duty put on 

the host state. The question is what does “protect” mean in this statement? The guidelines goes 

on by stating that protect means “taking appropriate steps to prevent, investigate, punish and 

redress such abuse through effective policies, legislation, regulations and adjudication”. 83 This 

paragraph has a broad scope, it does however, give a clear statement that the states have an 

obligation to regulate corporations’ human rights abuses.  

 

In the first pillar and second principle it is stated “States should set out clearly the expectation 

that all business enterprises domiciled in their territory and/or jurisdiction respect human rights 

throughout their operations.” 84This can very much relate to the home state’s obligation to 

regulate the transitional corporation’s operations abroad. In the comment of this paragraph it is 

clarified that it is not an obligation as such for states to regulate business’s extraterritorial 

activities domiciled on their territory or in their jurisdiction. But it is nothing that forbids a state 

to do this if there is a recognised jurisdiction. Also, some treaty bodies have recommended state 

to regulate extraterritorial activities of transnational corporations.85 

 

The 7th principle in the first pillar is about “supporting business respect for human rights in 

conflict-affected areas”. 86 This is a special situation since it is possible that the host state cannot 

protect human rights due to lacking control over the country. Therefore, it is important that the 

home state do assist the transnational corporation and the host state to make sure that the 

transnational corporation do not violate human rights.87 Exactly how this plays out in real life 

depends on the conflict and the state that are involved.  

 

 
82 Guiding Principles [n 81] 6. 
83 Ibid 6. 
84 Ibid 7.  
85 Ibid 7.  
86 Ibid 10.  
87 Ibid 10-11.  
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The 9th principle of the first pillar mention the economic opportunities for the state which can 

happen by entering trade and investment agreements/contracts. The commentary on this 

principle says that the state should ensure that they can protect human rights under the terms of 

the trade or investment agreement. 88 This is a very important statement since a lot of host states 

have trade and investment agreements with transnational corporations, and it is important that 

human rights are not lost in the process of these economic opportunities.  

 

The third pillar is there to protect the victims of human right abuses by transnational 

corporations, which means to give these victims an effective remedy. Therefore, it is the state’s 

duty to “take appropriate steps to ensure, through judicial, administrative, legislative or other 

appropriate means, that (…) those affected have access to effective remedy”.89  As seen by the 

statement, the remedies at hand can differ. The guidelines have set out different grievances that 

the state can establish for this purpose, for example state-based judicial mechanisms or non-

State-based grievance mechanisms, which can be administered by the business alone or a 

reginal human right court. The importance is not the form of the mechanisms, but that there is 

any sort of an effective remedy available to the victim.  90 

 

3. Previous research on the power balance between the state and the 

transnational corporation 

In the first chapter I said that the topic of power was lacking when discussing about corporate 

abuses. I want to elaborate and explain what I mean with this. First, I will give an overview of 

the research about the power balance between business and states in the area of international 

politics. Second, I will mention the few scholars that has mention the power of the transnational 

corporation and human rights.  

 

Susan Strange argued almost 30 years ago that in order to understand the power in the world 

system/international politics, it was crucial to integrate the growing power of the international 

business in the discipline. The classical view in international politics was that the transnational 

corporation was subordinated to the state and its power.91 It was, however, briefly mention in 

 
88 Guiding Principles [n 81] 12.  
89 Ibid 22.  
90 Ibid 22.  
91 Milan Babic, Jan Fichtner & Eelke M. Heemskerk, ‘States versus Corporations: Rethinking the Power of 

Business in International Politics’ (2017) 52 International Spectator 20, 20-21.  
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the introduction that this view has changed. In the recent years, the states have been forced to 

share their power with transnational corporations.92 So, where do the power of the transnational 

corporation come from?  

 

The power of transnational corporations is most likely to come from economic factors, and 

mostly their ability in controlling resources and commodities.93 As will be discussed further in 

the next chapter the state, is depending on employment and taxation from the transnational 

corporation.94 It has been said that the power balance between the state and the transnational 

corporation are a competition between economic power (the transnational corporation) versus 

political power (the state).95 

 

In later years it has been said that the economic power of the transnational corporation has 

overwhelming the state.96 It could even be said that it is possible that the transnational 

corporation has more power than small and poor countries in the UN.97 While other scholars 

argue that the state power is not gone, but only that it has transformed. This means that 

contemporary phenomena in international politics is determined on the power dynamic between 

these two actors.98 It should be said that the outcome is depended on the power and interest of 

the state and of the transnational corporation. For example, rich countries, such as United States 

and China,99 has more power than poor countries such as Afghanistan and Bangladesh.100 

 

However, let us go over to the few scholars that have discussed the power balance between the 

state and the transnational corporation in the area of human rights. So, what do the previous 

research say in the area of international human rights law? It has not been discussed in any wide 

 
92 Michael C Ogwezzy, ‘Globalisation: Multinational Corporations, State Sovereignty and Human Rights 

Challenges in the 21st Century’ (2015) 1 Sri Lanka Journal of International & Comparative Law 111, 119.  
93 Dixon M, 'Dual Power: The Rise of the Transnational Corporation and the Nation-state: Conceptual 

Explanations to Meet Popular Demand' (1982) 5 Contemporary Marxism 129, 137. 
94Babic, Fichtner, Heemskerk [n 91] 22.  
95 Nicholas Connolly and Manette Kaisershot, ‘Corporate power and human rights’ (2015) 19 International Journal 

of Human Rights 663, 663. 
96Tania Voon, ‘Multinational Enterprises and State Sovereignty under International Law’ (1999) 21 Adelaide Law 

Review 219, 222.  
97 Ogwezzy [n 92] 119.  
98 Babic, Fichtner, Heemskerk [n 91] 29.  
99 Ibid 27.  
100 United Nations Conference on Trade and Development ‘UN list of Least Developed Countries’ 

<https://unctad.org/en/Pages/ALDC/Least%20Developed%20Countries/UN-list-of-Least-Developed-

Countries.aspx> accessed 24 May 2020.  

https://unctad.org/en/Pages/ALDC/Least%20Developed%20Countries/UN-list-of-Least-Developed-Countries.aspx
https://unctad.org/en/Pages/ALDC/Least%20Developed%20Countries/UN-list-of-Least-Developed-Countries.aspx
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spectrum. But there are a few scholars that have tried to show the influence power can have on 

international human rights law concerning corporate abuses.   

 

The main argument in this field is that the protection of human rights has been challenged by 

the power of corporations. This means that transnational corporations evade the regulation of 

the national state and that the fear of losing investment has made the state more reluctant to 

raise social and environment standards. It has been attempts to explain how the power of the 

transnational could be hampered, these are for example the direct human rights obligations for 

the corporation, the indirect positive obligations to the state and the strengthening of the home 

state’s duty to regulate. 101 However, these suggestions have not been discussed in detail, which 

is something that I seek to do in this thesis.  

 

In the beginning I said that the perspective of power is lacking in the debate about corporate 

abuses. It is true that there are a few scholars that has tried to share the light on this subject, but 

it has not reached a broader audience, and this might be problematic. This is because the concept 

of power has huge impact on how international law is played out. Especially how the power 

balance between the state and transnational corporation is today has an impact. According to 

me, power must gain greater focus in the debate about corporate abuses. Therefore, I will now 

move on to see the impact of the power balance between the state and the transnational 

corporation have on the enforcement on human rights law concerning human right abuses by 

transnational corporations.  

 

4. Challenges due to the power balance   

4.1 Introduction  

In the previous section on the law it was shown that states, both host and home states, have an 

obligation to protect individuals from human rights abuses by transnational corporations. In this 

section I will examine what impact the power balance between the transnational corporation 

and the state, which was discussed in the section before this, have on the enforcement of the 

international human rights law. I will focus on the challenges that rise with the power balance 

between the transnational corporation and the state.  

 
101Daniel Augenstein and David Kinley, ‘Beyond the 100 Acre Wood: in which international human rights law 

finds new ways to tame global corporate power’ (2015) 19 The International Journal of Human Rights 828, 830,  

Markus Krajewski, ‘The State Duty to Protect against Human Rights Violations through Transnational Business 

Activities’ (2018) 23 Deakin Law Review 13, 20,23.   
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This is a very complex and complicated subject; it has many different perspectives that could 

be examined and discussed. However, it is not my plan to examine every little challenge in this.  

I have chosen to focus on the challenges and obstacles that are the biggest and will have the 

biggest impact on the power balance between the state and the transnational corporation. 

Therefore, it will not be a complete analyse on this subject. It will nonetheless provide an 

important insight in the challenges of enforcing the law concerning corporate abuses due to the 

power dynamic between the state and the transnational corporation. I have divided the 

challenges into three parts: political, economic, and systematic, and I will examine and discuss 

them in that order.  

 

4.2 Political  

This part will be about the political will/intention and ability of a state to enforce the law.  

However, due to the nature of this topic, it will also talk about economic opportunities and 

economic power from the transnational corporation since the political intention and ability for 

a state to enforce law on a transnational corporation is to some part depended on economic 

factors.  This section will first be on the host state’s political will and ability and then the home 

state’s will and ability.  Let start with the host state’s position.  

 

4.2.1 Host state  

The host state has the primary responsibility in protecting human rights.102 Even though the 

host state could have a political intention to enforce its human rights obligations in the context 

of business activities, it is more an issue of the capacity of doing so.103 Many host states are 

developing countries with a weak governance and an unstable legal system.104 This gives the 

transnational corporation an opportunity to use its power over the state. Which means that the 

state could be “unable or unwilling” to exercise its authority over the corporation.105  This 

means that these states are “less able to control external actors that has an impact on their 

 
102 See the law-section.  
103 Jedrzej George Frynas and Scott Pegg(eds), Transnational Corporations and human rights (Palgrave 

Macmillan 2003).  
104 Markus Krajewski, ‘The State Duty to Protect against Human Rights Violations through Transnational Business 

Activities’ (2018) 23 Deakin Law Review 13, 20.  
105 Special Representative of the Secretary-General John Ruggie ''Report of the Special Representative of the 

Secretary-General on the issue of human rights and transnational corporations and other business enterprises: 

Corporate responsibility under international law and issues in extraterritorial regulation: summary of legal 

workshops' (15 February 2007) UN Doc A/HRC/4/35/Add.2 paragraph 22.  
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populations enjoyment of human rights”.106  In terms of power this means that the state cannot 

affect the transnational corporation to do something that it otherwise would not do. So how is 

this scenario connected to the enforcement of the law?  

 

Under the treaties concerning discrimination, the state has an obligation to protect individuals 

from discrimination against business by taking appropriate measures such as legislation or 

regulation. The problem is not with the legislation, but with the enforcement of the 

legislation.107 The host state is usually unable to have the means to make sure that the 

corporation do follow the legislation of discrimination.  However, if the state is able to make 

sure that the corporation follows the legislation, the corporation could probably with its power 

affect the state to look the other way do to the fact that the state does need taxation and job 

opportunities for its citizens.108  

 

One issue related to this matter is corruption. Corruption means “the abuse of entrusted power 

for private gain”.109 It is possible that transnational corporations could see an opportunity to 

bribe a state official for their benefit. However, according to me, corruption does not have an 

impact on the power balance per se. Corruption is possible due to the power balance, but there 

are so many other aspects that must be taken into consideration. However, these other aspects 

are outside the scope of this thesis, and because of this I have chosen not to discuss this subject 

any further because it will be a too narrow and altered discussion if not all aspects are 

considered.  

 

 In several cases it has been seen that national governments in developing countries has chosen 

not to enforce their own laws due to the fear of losing economic development, employment, 

and taxation.110 Which means that the political will of a host state relates to the economic power 

of the transnational corporation.111  Therefore, it could be said that the state is more reluctant to 

 
106 Sigrun Skogly, Beyond National Borders: States’ Human Rights Obligations in international Cooperation 

(Intersentia 2006) 64. 
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enforce the laws if it would stand to lose money on the enforcement.112 Therefore, larger 

corporations, such as transnational corporations that bring economic benefits to the country has 

more power to hinder the enforcement of the laws then smaller national corporations.  

 

One of the tools that a transnational corporation could use when exercising its power is 

lobbying.113 Lobbying is legal, however as mention in the previous chapter it is forbidden for 

a state to prioritise business interest without adequate justification if it violates human rights, 

or to pursue policies that has negative effect on human rights. However, lobbying does not 

automatically mean that the transnational corporation want the state to break against human 

rights but in some instances, it is possible that a policy that benefits the corporation will have 

a direct or indirectly negative effect on human rights. This could for example be policies that 

has a bad influence on pollution or on land rights to minority groups.114  

 

But what happens if the state uses the transnational corporation’s economic power for its 

benefit? In countries with a lacking public system, it is sometimes a call from the local and 

international community for the transnational corporations to fill the gaps of the system, by 

using their power by taking over the tasks that are usually for the state to perform.  For example, 

provide for clean water, healthcare and education. According to the law, this is not forbidden. 

However, this is a situation that could backfire. Because this means that states could see the 

power of the transnational corporation as a way of getting away from their human rights 

obligations that they have under for example the ICESCR.115 Therefore, it is important that the 

corporation should not take over the state’s obligations but only assist the state.116 

 

One other obligation that a state has under for example the ICESCR is to provide for an effective 

remedy to victims of corporate abuse. If a state cannot enforce the legislation because it has 

little authority over the transnational corporation, it is hard to have a framework of effective 

remedies. This is specially the case in conflict- states, it is even more likely that the corporation 
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can use its power to get away with abuses due to the lack of a stable legal system.117 However, 

the law has provided a solution to the situation of lacking a stable political and legal system in 

the time of conflict. Which brings us to the political intention of the home state.  

 

4.2.2 Home state  

As mention in the section about the law, there is nothing explicitly mention in the treaties about 

the home state’s duty to regulate transnational corporation. However, the different treaty bodies 

have interpreted the different human rights treaties and found that the home state has obligations 

under international human rights law. One example is that in time of conflict, where the host 

state is unstable, and it is possible that business will use its power to benefit its own interest. 

Because of this the home state has a duty to provide for help and guidance both to the host state 

and to the transnational corporation. By saying that the home state also has an obligation the 

treaty bodies makes it difficult for the corporation to use its power over the host state to get 

away with human right abuses.   

 

The question is however, if the home state has the political will and power to regulate the 

transnational corporation. The home state is usually not depended on employment or the 

taxation from the transnational corporation to the same amount as the host state.  But the 

economic opportunities do still matter for the home state. For example, the export of the 

transnational corporation is also good for the home state. Which means that the home state also 

want to have a good relationship with the transnational corporation and therefore, it is possible 

that the home state is not eager to force the transnational corporation to respect human rights 

since its economic opportunities will also weaken by not having the headquarter of the 

transnational corporation in the country.118 

 

It has been shown that the influence of the transnational corporation on the political governance 

has an impact on the regulation of the transnational corporation extraterritorial activities. It has 

also been found that the home states create their national and international economic policies 

with their transnational corporations in mind.119 This means that the power of the transnational 

corporation also has an impact on the political will of the home state. This has made it difficult 

 
117 See the section about the law.  
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for the host states of developing countries to argue for a higher level of accountability for 

corporate abuses by transnational corporations and a stronger regulation for the transnational 

corporations in international law.120  

 

However, home states are usually developed countries that have a strong economic power by 

itself.121 So, it is more possible that the home state could have a political will and ability to 

regulate transnational corporation if they want to. One example of this is the UK, that stopped 

an export license to a firm involved in a project that violated international human rights 

standards.122 However, the political will of the home state is not only depending on the power 

of the transnational corporation it is also obstacles due to the fact of the structure of the 

international system which I will develop on later in this chapter.  

 

4.2.3 Discussion and conclusion 

It has been shown that the political will/intention and ability of a country to not regulate the 

transnational corporation is connected to the economic benefit the transnational corporation 

brings. However, in this part I first want to do a short comparison between the power of the 

host state and the home state. Then I will discuss how the political power could be used in order 

for the state to make sure that the transnational corporation do comply with human rights.  

 

The host states usually have a weak governance or bad economy. This means that the state is 

not in a position to negotiate or bargain with the transnational corporation, since it does not 

have any factors to bargain with. This is not the same for the home state, the home states usually 

have a decent economy and a strong state. The state can negotiate with the transnational 

corporation with some kind of exchange. It is written in the law-section that transnational 

corporation that do respect human rights should be rewarded with public funds, which is one 

example of negotiation the state can make. Another is what the UK did when it stopped an 

export licence. One way that the home states, and in some few cases the host state, can use their 

power is providing the transnational corporation with something that it need for its operation in 

exchange for the transnational corporation to comply with human rights in its whole supply 
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chain. However, this is hard to do since the political power is usually lower than the economic 

power of the transnational corporation.  

 

From the reasoning above, the lack of political power from the state make it more difficult for 

the state to enforce the law concerning human right abuses by transnational corporations.  This 

means that in order to make it easier for the state to enforce the law concerning human right 

abuses by transnational corporations it needs to be an increase in the power of the state.  

 

4.3 Economic  

The biggest obstacle for a state to use its political power to enforce human rights obligations is 

the transnational corporation’s economic power.123 Therefore, this part will examine the 

obstacles that depends on the economic power of the transnational corporation. This is a tricky 

part because many of the human rights obligations do require states to have the economic 

resources to enforce human rights, for example provide for clean water, or education.124 

Therefore, the economic opportunities that the transnational corporations provide for a state are 

important in the enforcement of human rights. However, the issue at hand is if these economic 

opportunities that the transnational corporation provide can become an obstacle in the way of 

enforcing human rights.  

 

It could be said that there are three big economic factors that gives the transnational corporation 

power. These three are: Trade/Investment, employment, and taxation. The factors employment 

and taxation cannot however occur without trade or investment. Let us explore the first factor: 

Trade and Investment. Before starting I want to say that the international law of trade and 

investment will not be discussed except than when it has an impact of the enforcement of human 

rights.  

 

4.3.1 Trade and Investment  

As mention before, one of the state’s obligation is to make sure that victims have an effective 

remedy, which means that when a corporate abuse has occurred the state has an obligation to 

 
123 Connolly, Kaisershot [n 111] 663.  
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hold the corporation accountable. However, the battle for investment has proven to have a 

negative impact of accountability of corporate abuses both home and abroad.125   

 

As already mention in the law-section, a state cannot circumvent a trade or investment treaty 

already in force even though it has a negative impact on human rights. So, what does this mean 

for the human rights obligations of the host state? One example that has a significant influence 

are the fact that some trade treaties has 'stabilisation clauses', which sets a legal limit for states 

to create new law, including human rights regulations. This means that breaking the trade treaty 

by adopting new human rights regulation can amount to damage of millions, which is something 

that most host states are reluctant or incapable of paying.126 However, as mention under the law 

section of this thesis, the state is required to take appropriate measures, which in several cases 

includes legislation.  Which means that if the state cannot establish new laws it is not possible 

to enforce international human rights law.  Even though this is not explicitly about the power 

of the transnational corporation, it is about the host state that is powerless in the system of 

international trade and therefore, the transnational corporation could use both the law and its 

power to influence the host state to not create new domestic human rights law.  

 

Another aspect of the system is that the right to sue is not granted to the state but to the 

corporation of the investment.127 Which means that the transnational corporation does have 

advantage over the state to begin with. This advantage is a tool for the transnational corporation 

to use if it wants to affect the state to not regulate the transnational corporation’s behaviour 

towards respecting human rights, since this regulation would probably force the corporation to 

change its operation and it could therefore be more expensive for the corporation to follow 

human rights regulations.128 Or in other terms it means that the state has less power than the 

transnational corporation and because of this it cannot affect the transnational corporation. 

Which means that the state does not have the possibility to follow its human rights obligations 

in this scenario.  

 

 
125 Ruggie, ‘Multinationals as global institution’ [n 113] 323, Andrew Clapham, ‘Non-state Actors’ [n 116] 560.  
126 Jan Wouters and Nicolas Hachez, ‘When Rules and Values Collide: How Can a Balanced Application of 

Investor Protection Provisions and Human Rights Be Ensured’ (2009) 3 Human Rights & International Legal 

Discourse 301, 303/309 and Ruggie, ‘Multinationals as global institution’ [n 113]  323-324.  
127 Ruggie, ‘Multinationals as global institution’ [n 110] 323.  
128 Michael C Ogwezzy, ‘Globalisation: Multinational Corporations, State Sovereignty and Human Rights 

Challenges in the 21st Century’ (2015) 1 Sri Lanka Journal of International & Comparative Law 111,141. 
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One other aspect of trade is that if the state breaks the trade treaty the transnational corporation 

can withdraw from the treaty. However, even worse for the host state, the transnational 

corporation can leave the host state and the investment leaves with the corporation and 

therefore, the state will lose a substantial amount of capital to the public finances. Therefore, 

the promise of withdrawing the investment is a tool for the transnational corporation to use its 

power to make sure that the state does not regulate the transitional corporation in a manner that 

would not benefit its profit.129 This threat is possible since the transnational corporation has 

many different options to where it can locate its operation.130 

  

But is there any possible scenario where the state can break an investment/trade treaty and not 

get a fine for breaking it because the state enforces human rights? According to international 

law, treaties cannot break against jus cogens. Jus cogens are certain norms in international law 

which are absolute rights and it is customary law and therefore it applies to all states and groups. 

Exactly which norms jus cogens consist of are different from different scholars, however some 

that are usually mention are racial discrimination, genocide and torture.131  This could be seen 

as a chance to break an investment/trade treaty on legal grounds to protect human rights.  

However, the problem is still that the transnational corporation can use the threat of leaving to 

make the host state to not enforce regulation concerning for example racial discrimination, 

because the host state is depended on the trade from the transnational corporation.  

 

In the beginning of this part I said that the battle of investment had a negative impact on the 

accountability for corporate abuses both home and abroad. Which means that the home state is 

also impacted by investment. The question is to what extent do this hinder the home state to 

enforce human rights? Is it still possible for the home state to follow its human rights obligations 

under international human rights law?   

 

Firstly, the transnational corporations rely on the home state when doing investment, for 

example export credit, investment guarantees and other supports. Since the transnational 

corporations is dependent on the home state, this is an opportunity for the home state to use 
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power over the transnational corporation and make them comply with human rights when 

operating abroad.132 

 

Secondly, as mention in the previous part, the home state is very keen on the business of the 

transnational corporation. It also gains economic benefits from investment from the 

transnational corporation. This means that the power relationship between the home state and 

the transnational corporation is a tricky one. However, it has been seen that it has been 

developments towards the home state to use economic power for the enhancement of human 

rights by the transnational corporation.133 According to me, there is a trend that the home state 

will use its power over the transnational corporation. This power will for example be used to 

make the transnational corporation include human rights in its investment treaties and that the 

transnational corporation should comply with human rights when operating abroad.  

 

4.3.2 Employment  

The second economic opportunity that the host state desires from the transnational corporation 

is employment. Employment is a big factor when discussing development and human rights.134 

Employment does benefit both the welfare of the individual and the state.135 Exactly how it 

benefits the state is depended on the system in the state. In this part of the section I will 

nevertheless assume that employment from the transnational corporation will give income to 

many citizens in the host state.  This means that the capital that streams from taxation will be 

higher and the amount of assistance the citizens need from the state will be lower. These benefits 

are something that could affect the state to make decisions that benefits the transnational 

corporation.  

 

One problem that should be discussed are working conditions. In Article 7 of the ICESCR there 

are several conditions for just and favourable work.136 However, the question at hand are if 

 
132 Basak Baglayan, Ingrid Landau, Marisa McVey, Kebene Wodajo, 'Good Business: The Economic Case for 
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135 Shameema Ferdausy and Md. Sahidur Rahman, ‘Impact of Multinational Corporations on Developing 

Countries’ (2009) 24 The Chittagong University Journal of Business and Administration 111, 120-121.  
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these provisions can be fulfilled and enforced by the host state when dealing with a transnational 

corporation’s operation. There is sadly a risk that employment by transnational corporations 

have negative effects. In some cases, the transnational corporation wants cheap labour so it can 

increase profit. In the fight of investments and employment, the host state provides this cheap 

labour since the state are afraid to lose the business of the transnational corporation.137 This 

means that the state will not regulate the minimum wage or fair working conditions in factories 

that the transnational corporation has its operation in. This means that it is a chance that the 

state will violate its human rights obligations for economic resources.  

 

When talking about employment, the law of children’s rights must be discussed. As mention 

before, in a time of conflict it is more likely that child labour occurs. In times like that the state 

has an obligation to have legislation that forbids this, and the state should also provide guidance 

to the corporation over this issue. However, when a conflict occurs the state probably has less 

power to enforce the law and the sad reality is that child labour also is cheap labour which is 

something that do bring more profit to the transnational corporation. This is a situation where 

the power of the state is weaker than the power of the transnational corporation. So, in this 

scenario it is not that the transnational corporation have the possibility to affect the state, but 

that the state cannot affect the transnational corporation since the state is less powerful. Because 

the state is less powerful it is difficult for the state to enforce the national legislation, which is 

its duty under international human rights law. This reasoning means that the power balance 

between these two actors is impacting the enforcement of the law.  

 

4.3.3 Taxation  

The last economic factor that will be discussed are taxation. International tax law is a separate 

area in international law with a lot of own rules and regulation. However, for the purpose of 

this thesis I will only use the rules that are important to understand the challenges it poses for 

the state to enforce human rights.  

 

Taxation is one of the major ways to finance the public sector. This means that the state is 

depended on taxation. There are many different forms of taxation and there are both natural 

persons and legal persons that must pay taxation. This means that both the workers of a 
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transnational corporation and the corporation itself pay taxes in the host state. The taxation has 

an important part in the ability for the state to respect, protect and fulfil human rights. For 

example, the state needs resources and capital in order to have education, judicial system and 

to monitor that the business have human rights due diligence in its supply chain.138  

 

So, if taxation is good for the enforcement of human rights law, what are the challenges that 

arise from taxation. One of the challenges is the percent on the corporate tax. A transnational 

corporation can save a lot of money on being in a country with low corporate taxes.139 

Therefore, it is possible that the transnational corporation, often the parent company, can 

threaten to leave the country and take its business with it if the state has a high percentage of 

tax. This means that transnational corporation can use its power to affect the state to make laws 

and policies, for example tax reduction that would make the transnational corporation able to 

pay lower tax with the promise of keeping its operation in the country.140 However, as mention 

several times before, it is a violation of the state to have a policy in place that benefits the 

transnational corporation but has a negative impact on human rights, and tax reduction give the 

state less resources to enforce human rights.  

 

The other side of the coin when talking about taxation is the concepts of tax haven and tax 

avoidance.141 I will not go into any further details on this subject since it is outside the scope of 

this thesis. But these concepts are something that could be used as a tool by transnational 

corporation to increase its profit and it has a huge impact on enforcement of human rights. Tax 

avoidance is not technically illegal, but it is something that is questionable by the international 

community.142 Tax avoidance by a corporation means that the corporation avoids paying tax in 

the host state where it has its operations and pays tax in a country abroad for the purpose of 

lowering the tax payments.143 It has been found that developing countries, thus also usually host 

 
138 Shane Darcy, ‘’The Elephant in the Room’: Corporate Tax Avoidance & Business and Human Rights’ (2017) 

2 Business and Human rights Journal 1, 8-9.  
139Niels Johannesen, Thomas Tørsløv, and Ludvig Wier, ‘Are Less Developed Countries More Exposed to 

Multinational Tax Avoidance? Method and Evidence from Micro-Data’ [2019] The World Bank Economic 
Review 1, 1.  
140Organisation for economic co-operation and development, (OECD) 'Tax effects on Foreign Direct Investment' 

(2008) Policy Brief  and 'Tax Incentives and Foreign Direct Investment: A Global Survey' United Nations 

Conference on trade and development ( July 2000) Un doc UNCTAD/ITE/IPC/Misc.3, 30.  
141 Darcy [n 138] 8-9.  
142 Ibid 3.  
143 José Antonio Alonso, ‘International tax cooperation and sovereign debt crisis resolution: reforming global 

governance to ensure no one is left behind’ (May 2018) Un Doc CDP Background Paper No. 41 

ST/ESA/2018/CDP/41, 4 footnote 3.  

 



Desirée Walenius  

Master’s thesis in Human Rights VT 20 

33 

 

states, are more likely to be exposed to tax avoidance.144 Tax avoidance deprives host states of 

their resources which is an important tool in enforcing human rights.145 

 

Exactly which state that can tax a transnational corporation do depend on different rules in 

different countries in accordance with international tax law. However, it is possible for the home 

state to tax the transnational corporation, and therefore the host state is not able to tax the 

transnational corporation since usually the states want to avoid double taxation.146 This can 

have a negative effect on the enforcement on human rights in the host state because this means 

that the host state loses taxation in favour of the home state. Then it is even more important that 

the home state takes its obligations seriously. The home state should take measures to ensure 

that transnational corporations do not violate human rights in the host state since the host state 

do not have the same ability to control the transnational corporations due to the lack of 

resources. This means that the host state is once again lacking the power to affect the 

transnational corporation to respect human rights.  

 

4. 3.4 Discussion and conclusion  

In conclusion, the economic opportunity of trade and investment leads to employment and 

taxation, which is good for enforcing human rights. The capital that comes from the economic 

opportunities makes the state more able to have legislation on discrimination, social rights, 

children’s rights, but also the fact that with capital it is easier to monitor the corporations to see 

that they follow the legislation. Capital is also needed to create a legal system that allows for 

effective remedies and accountability mechanisms. However, the challenges are that all these 

economic opportunities come from the transnational corporation and it can be used as tools to 

affect the state to have policies that benefits the corporation. These policies can however have 

a negative impact on human rights or affect the state to not create legislation that regulates 

“business activities and human rights”. However, in a lot of circumstances above, the case is 

that the state is powerless and therefore it does not have the power to control that the 

transnational corporation do respect human rights. Which means that the state does not have 

the possibility to follow its human rights obligations. 
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What should be discussed in this part; is there any possibility in keeping these economic 

opportunities but hinder the transnational corporation’s attempt to using these as tools for 

power? In an ideal world, the economic opportunities would stay the same, but the power 

balance would shift in favour of the state because this would make it easier for the state to 

enforce human rights.  This is, however, wishful thinking according to me. So, why do I not 

believe that it is possible to take away the economic power of the transnational corporation but 

not the economic opportunities? This is because to have power is extremely important in this 

world. The transnational corporation wants power because it will benefit its operation and its 

profits. This means that the transnational corporation will take advantage of the possibility of 

gaining power by economic opportunities. Power is too great of a tool for giving it up 

voluntarily and the problem with power, is that it is difficult to take away without losing the 

benefits of it.  

 

However, it is possible to change international human rights law, for example legislation in the 

home state or an international binding treaty to try to limit the power of the transnational 

corporation and strengthening the power of the host state.  However, this will probably also 

change the economic opportunities in the host state. For example, cheap labour is not possible 

with better enforcement of human rights. At present time, the promise of cheap labour could 

influence the location of the operation of the transnational corporation. Which means that it is 

possible that the host state will lose the investment since the transnational corporation will get 

the same labour for the same price in its own country. One other example is tax reduction, 

which have a negative effect on the enforcement of human rights. The state cannot attract the 

transnational corporation to its country with the promise of low taxes to the corporation. 

Therefore, it is my hypothesis that by promoting human rights the economic resources will be 

taken away from the state, which is needed to enforce human rights. Which makes it a tricky 

and complex balance in how to handle the economic opportunities from the transnational 

corporation. The state must have them, but it also gives power to the transnational corporation.  

 

4.4 System obstacles  

When discussing challenges surrounding the power of the state to regulate transnational 

corporation it is not only the power of the transnational corporation that needs to be discussed 

but also the obstacles that comes from the different systems in place. Exactly what I mean with 

different  systems will be explained on going in the text, but in this section I will develop on 
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the structure of organizations and different areas of international law and politics that has an 

impact on the power balance between the transnational corporation and the state which will 

impact the enforcement of human rights.  

 

The first that has an impact of the power of the state is the “system” of a transnational 

corporation, or in other words the structure of the corporation. Exactly how the transnational 

corporation is structured do vary between different corporations, however usually there are a 

parent company or ordering company and a local subsidiary or a supplier.147 Why this is a 

challenge is because even though the host state has the will and capacity of regulating the 

transnational corporation, it can only regulate the subsidiary or supplier which usually is the 

weaker partner. This mean that the stronger or more powerful actor is the parent company and 

the host state do not have any power to affect the transnational corporation in all its operation 

since it is outside the host state’s jurisdiction.148 This is called that the parent company can hide 

behind the corporate veil and because of this it is harder for the state to give the victim of 

corporate abuse an effective remedy.149  

 

The concept of jurisdiction is a major issue and obstacle when discussing enforcement of human 

right concerning transnational activities. The traditional view is that the principle of jurisdiction 

is that a state can regulate conduct that happens on the state’s territory and where the state 

exercise exclusive control.150 The concept of jurisdiction gives the transnational corporation an 

advantage and therefore impacts the power balance between the state and the transnational 

corporation. Jurisdictions have an impact in how the state can enforce human rights concerning 

business activities. I will address jurisdiction when discussing how the law should be designed 

in the future for the state to have the power to enforce human rights on transnational 

corporations.   

 

In many of the statements made by the treaty bodies it shows that the home state has an 

obligation to regulate the transnational corporation’s conduct. However, this regulation should 

be done in accordance with international law and not diminish the host state’s sovereignty or 

the host state’s own obligations. Therefore, it is possible that the relationship between the host 
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state and home state have an influence on how the transnational corporations respect human 

rights. For example, a host state could allow the home state to have jurisdiction for corporate 

abuses that was perpetrated by a transnational corporation that had headquarters in the home 

state. This could have the effect that transnational corporation will not use its power to have a 

negative impact on human rights since it will have consequences in the home state that have 

the capacity to have judicial remedies in place. One other example is that if the home state has 

clear regulation on what responsibilities the transnational corporation have in terms of human 

rights when operating abroad it is more likely that the host state has more power to affect the 

transnational corporation to follow its national legislation regarding human rights.  

 

One factor that influence the power of the state is also the non-binding regulation of the law 

that is concerning human rights and business. As mention in the section of the law, many of the 

obligations on the states are from the treaty-bodies and from guidelines from the UN. This 

means that these obligations are not legally binding and thus it does not have the same legal 

implications if the state violates these as if a state violates for example an international treaty.151 

Therefore, the state is not bound to these rules as they are to for example trade-law, which 

consists of treaties.152 Which do take away the state’s leverage when the transnational 

corporation will push them to violate human rights by established policies that will benefit the 

corporation. I will develop on this issue later when discussing how the law should be designed 

for the state to have more power to enforce human rights. 

 

In this part, I have demonstrated that the system factors have an impact on the power balance. 

Therefore, I argue that the power balance is depended on the system. The system is structured 

in a way that gives the transnational corporation the possibility to increase its power and makes 

it at the same time hard for the state to do the same.  By increasing the power of the transnational 

corporation, the system, makes it harder for the state to use its power in enforcing the law 

concerning human right abuses by transnational corporations. A lot of the challenges with the 

system will be addressed in the next chapter, therefore, I will not have any further discussion 

on this subject.   

 

 
151 See the discussion under the method.  
152 Giorgia Papalia, ‘Doing Business Right: The Case for a Business and Human Rights Treaty’ (2018) 3 Perth 

International Law Journal 96,99.  
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5. Discussion about the future of the law concerning human right abuses by 

transnational corporations.  

Human right abuses by transnational corporations is a gross violation to the victims. Therefore, 

it is crucial that the states do their best to make sure that they uphold their human rights 

obligations. But what has been seen in this thesis is that the enforcement of law concerning 

human right abuses by transnational corporations are severely impacted by the power balance 

between the state and the transnational corporation. There are a lot of challenges and obstacles 

that must be met. In this section it will be discussed what changes that could be made for it to 

be easier for the state to enforce the international human rights law concerning human right 

abuses by transnational corporations. It will focus on how the law should be designed in order 

to adjust to the power balance between the state and the transnational corporation. This chapter 

will be divided in three different suggestion concerning the international law of human rights 

abuses committed by transnational corporations.  

 

5.1 Legally binding obligation for the home state 

I have mention in the other chapters that the home state has human rights obligations. This 

means according to the treaty bodies that the home state should have legislation against 

corporate abuses for transnational corporation. But as mention in the law-section this is not a 

legal formal duty, but it is not something that is forbidden. In this part I will argue that the home 

state should have a legally binding obligation to regulate the parent entity of the transnational 

corporation.  

 

It has been said that the failure of the home state to prevent and address corporate abuses may 

add to additional challenges to the host state.153 An interpretation of this statement must mean 

that the host state will benefit from legislation in the home state. The question is, however, how 

will this help with the imbalance of power between the transnational corporation and the state. 

It could be said that there are two primary benefits with having legislation in the home state that 

are connecting to the power balance. The first one is that the home state will regulate the most 

powerful part of the transnational corporation, the parent entity.154 Which means that the 

 
153 Daniel Augenstein and David Kinley, ‘Beyond the 100 Acre Wood: in which international human rights law 

finds new ways to tame global corporate power’ (2015) 19 The International Journal of Human Rights 828, 836.   
154 Markus Krajewski, ‘The State Duty to Protect against Human Rights Violations through Transnational Business 

Activities’ (2018) 23 Deakin Law Review 13,23.  
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challenges of the structure of the corporation, or the corporate veil that was discussed in 

previous chapters will not be an issue. This means that the parent company will not get away 

with using its power over the host state, since it will also have to abide by the home state’s 

human rights regulation. Which bring me to the next benefit. The capacity of the home state.  

 

As mention in the previous part, the home state is not heavily depending on the economic 

opportunities that the transnational corporation provides, such as employment and taxation. 

This means that the home state has economic power which do not steam from the economic 

opportunities from the transnational corporation. This gives the home state the capacity to use 

its economic resources without being afraid of losing significant amount of money when 

enforcing human rights regulations on the transnational corporation. One other aspect is that 

usually the home state has a more stable legal and political system which give it the ability to 

enforce human rights. 

 

The benefits stated above, is the reason that I argue that the home state should have a legally 

binding obligation in regulating the parent company. By doing this the power of the 

transnational corporation will be hampered, which will mean that the power balance between 

the state and the transnational corporation will not have the same impact on the enforcement of 

law concerning human right abuses by transnational corporations. Which means that the 

protection for human rights, will be higher. According to me, this means that the victims of 

corporate abuses will have a higher possibility of justice.  

 

One of the issues with putting the obligation of legislation on the home state, is the question of 

jurisdiction. However, both treaty bodies and scholars has tried to figure at a solution to this 

issue. Some has argued that the home state, do not impose regulations or enforce national law, 

in other territories by having regulations for the parent company. The home state will not have 

any law regulating the subsidiary, and therefore will the home state not intervene in the host 

state’s affairs. Therefore, the argument is that those who are debating about jurisdiction in this 

matter have missed the point.155 Other have argue that this issue could be solved by 

“international jurisdiction”.156 However, this is depended on the willingness of the states. 

 
155Krajewski [n 154] 14. 
156 There is nothing in the international law that stops the states of the UN to open jurisdiction to the home state if 

the states want this. Sigrun Skogly, Beyond National Borders: States’ Human Rights Obligations in international 

Cooperation (Intersentia 2006) 24, Augenstein, Kinley [n 153] 833.  
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Which is not likely.157Nevertheless, in the unlikely scenario that the jurisdiction-issue will be 

resolved, the matter of the power balance will still be a challenge. Therefore, it is not in the 

scope of this thesis to develop on this issue any further.  

 

5.2 International binding treaty  

As mention in the previous chapter, one of the obstacles for the state to enforce human rights is 

the fact that there are no legally binding rules in this area. This means that the state is not forced 

to abide by the rules and therefore, the transnational corporation has a bigger chance in using 

its power over the state. During the last decade it has been a debate in the international 

community on the nature of the law. This means legal binding obligations vs non-binding 

obligations.158 

 

In 2014, the UN began the process of elaborating a treaty in this area,159 6 years later the process 

is still going on. There are several issues and challenges with creating a legal binding treaty and 

exactly how the treaty will be is not decided.160 However, it is still possible to discuss the 

benefits of having an international treaty in this area. One benefit of having a human rights 

treaty in this area, is the fact that human rights will be giving higher importance. This could for 

example have an influence of the issue of trade-treaties and power.  Having a binding treaty in 

this area means that the rules concerning business and human rights will be at the same level of 

importance as trade regulations.161 Therefore, it is possible to picture that it will be difficult to 

overlook human rights in favour of trade if there are a binding treaty.  

 

One argument against having an international treaty in this area, is that a lot of the home states 

do not support this treaty. Which means that the ones that are ratifying the treaty will be host 

states and the problem of lacking the power over transnational corporation will still be the same. 

This has been met with an argumentation, that the power in world economic is shifting, and the 

major emerging national economics has supported the process of drafting a treaty. It has been 

showed that there are several international initiatives that had low consensus in the beginning, 

 
157 See the analyse under the chapter about political intention of the home state.  
158 Giorgia Papalia, ‘Doing Business Right: The Case for a Business and Human Rights Treaty’ (2018) 3 Perth 

International Law Journal 96,96. 
159 Human rights Council ‘26/9 Elaboration of an international legally binding instrument on transnational 

corporations and other business enterprises with respect to human rights’ (14 July 2014) UN doc 

A/HRC/RES/26/9. 
160 Papalia [n 158] 112.  
161 Ibid 99.  
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which has had a great impact on the system of international law, such as the international 

criminal court. So, the fact that the home states do not want to support the treaty right now, is 

not an argument for not trying to draft one.162 

 

As mention before, the power balance between the state and the transnational corporation has 

an impact on the enforcement of accountability for corporate abuses. It has been argued that an 

international treaty will have positive influence on accountability. This is because it will 

probably be an accountability mechanism in the treaty, which would increase the possibility of 

giving the victims an effective remedy.163 Having an international accountability mechanism 

for corporate abuses, will hamper the transnational corporation’s possibility in using its power. 

This is because of the fact that the international accountability mechanism is not relying on the 

economic opportunities such as employment and taxation from the transnational corporation, 

which the state is, and therefore, the transnational corporation do not have the power of avoiding 

accountability as in the host state. Therefore, by having an international treaty with an 

international accountability mechanism will also provide the same protection of all corporate 

victims around the world, since it is not dependent on the power of the state.164 

 

5.3 Give transnational corporation a legal status?  

In delimitations part of this thesis, I said that I would not focus on the duty or responsibility of 

the corporation. I will however, in this part touch upon this subject since changing the system 

to give corporations legal status in international law, will have an impact on the power balance 

and therefore it will have an impact on the enforcement of human rights.  

 

In many of the scenarios that was pictured in the previous chapter, the state did not have the 

power to hold the transnational corporation accountable for its human rights abuses, which is 

one of the state’s human rights obligations. This gave the opportunity for the transnational 

corporation to use its power in pressing the state to make choices that could have a negative 

impact on human rights. Some scholars have tried to address this problem by arguing that the 

transnational corporations should have their own obligations and be recognised in international 

 
162 Papalia [n 158] 104-105.  
163 Douglass Cassell and Anita Ramasastry, ‘White Paper: Options for a Treaty on Business and Human Rights’ 

(2016) 6 Notre Dame Journal of International & Comparative Law 1, 10,18.  
164  Papalia [n 158] 104.  
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law.165 It has been several international attempts to establish responsibility of business 

concerning human rights. One example is the UN: s guiding principles of business and human 

rights. However, in the current system the transnational corporation is not a legal subject of 

international human rights law and therefore, it cannot have obligations. This section will, 

therefore, discuss making transnational corporation a subject in international human rights law. 

 

One of the obstacles in giving the transnational corporation a legal status under international 

human rights law, is ironically, the loss of power for the state. Because given the transnational 

corporation legal duties means that the states will not maintain their full authority and control 

over the transnational corporation.166 However, according to me, this has already happened. As 

mention several times, the host states have difficult times in controlling the transnational 

corporation. The only path forward is realising this and make a system where it is possible to 

control the transnational corporation’s power.167 

 

It should be said that there are difficulties in recognising transnational corporation as having 

legal status under international human rights law, however, it is outside the scope of this thesis 

to discuss this any further. What should be discussed is what help recognising transnational 

corporations can have on the enforcement of human rights.  One benefit would be that 

transnational corporations would have to apply to international standards, such as human rights 

and transnational corporations would also be held accountable under international courts and 

tribunals.168 This could make it easier for victims to have an effective remedy. As seen by the 

previous chapter it was several scenarios where the state was unable to hold the transnational 

corporation accountable for human rights abuses due to the lack of resources but also because 

it had little power over the transnational corporation. By recognising transnational corporation 

in international human rights law, the problem of the state’s power is now shifted to the power 

of international law or in other terms the international community, which probably has more 

power than one lonely host state.169 

 

 
165 Tania Voon, ‘Multinational Enterprises and State Sovereignty under International Law’ (1999) 21 Adelaide 

Law Review 219, 246, Isabella D Bunn, ‘Global Advocacy for Corporate Accountability: Transatlantic 

Perspectives from the NGO Community’ (2004) 19 American University International Law Review 1265, 1304.  
166 Tania Voon, ‘Multinational Enterprises and State Sovereignty under International Law’ (1999) 21 Adelaide 

Law Review 219,241.  
167 Ibid 246.  
168 Ibid 250. 
169 Ibid 251.  
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6. Looking towards the future  

So, what can be said about the state’s possibility in terms of national legislation in this area. As 

been seen in the previous chapter about the international human rights law, the state has 

international obligation to legislate the transnational corporation’s behaviour towards human 

rights. It has also been seen in the chapter about challenges, that there are several times that this 

is difficult for the state to do. So how is this related to the power balance between the state and 

the transnational corporation? According to me, in many of the cases, it is clear that the power 

of transnational corporation has a clear role in these situations. Which mean that the 

transnational corporation can use its power to shape the legislation in a way that will benefit 

the transnational corporation.  

 

So, do this have a negative or positive effect on the enforcement of human rights?  In most 

cases, I found that it had a negative effect on human rights. But it should be said that this do not 

have to be the case. In my opinion it would be better for the protecting of human rights if the 

perspective were shifted to; how can the transnational corporation use its power in making sure 

that the state enforces human rights. This means shifting the power of the transnational 

corporation to something positive instead. I think that there is a golden opportunity for the 

international community, such as NGO: s to put pressure on the transnational corporation to use 

its power in a host state, where the regime is opposed to human rights, to have national 

legislation on human rights.  This would be possible because the state, wants the investment 

and this could happen by having human rights regulation in place. I am aware, that this is a long 

shot, but what I want to show with this is the fact that the power of the transnational corporation 

is not necessarily bad. The concept of power is not bad or good. It is all about what one does 

with the power that matter. Power can have a positive impact on upholding human rights.  

 

In order for it to become possible that the transnational corporation use its power to help 

strengthen human rights, the international community, and the NGO: s needs to show that 

human rights have benefits for its operation. It has been mentioning several times that the 

economic gain is bigger than protecting human rights. Therefore, in order to convince the 

transnational corporation that strengthening human rights is good, it needs to be done with 

economic arguments.  
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For example, in the report “good business” from 2018, it was shown that having human rights 

in the workplace, had financial benefits. It was shown that in a workplace with human rights 

the productivity was up, and it was more likely to avoids employee-based ligations and strikes, 

which is a financial cost for the transnational corporation.170 What I want to show with this 

report, is that it is possible to argue that it is economic beneficial for the transnational 

corporation to have human rights in its operation. Which means that it is possible in pressuring 

the transnational corporation to use its power to get the state to promoting human rights 

protection. This means that the power balance between the state and the transnational 

corporation could have a positive impact on the enforcement of law concerning human right 

abuses by transnational corporations.  

 

By shifting the power and making the transnational corporation see that it could gain economic 

benefits to protect human rights, the power of the transnational corporation will not have the 

same impact on the law concerning human right abuses by transnational corporations. This is 

because the transnational corporation will not use its power to get away from human rights 

regulation, which means that the state has a bigger possibility to make the transnational 

corporation comply with legislation in this area.  

 

7. Conclusion.  

The purpose of this thesis is to examine, analyse and discuss the impact of the power balance 

between the state and the transnational corporation on the enforcement of law concerning 

human right abuses by transnational corporations. In order to do this, I had three research 

questions.  

 

To fulfil my purpose, the question of the state’s obligations and possibilities and how the states 

should implement the law had to be answered.  It was found that the host state had the primary 

responsibility in regulating the transnational corporation. It was also an obligation to enforce 

this legislation and several times it was mention that the host state had an obligation in 

establishing accountability for the corporate abuses. Even though it was not explicitly or 

implicitly mention in the treaties that the home state had obligation in regulating a transnational 

 
170 Basak Baglayan, Ingrid Landau, Marisa McVey, Kebene Wodajo, 'Good Business: The Economic Case for 

protecting Human Rights' (Business and Human Rights (BHR) Young Researchers Summit, Frank Bold, and the 

International Corporate Accountability Roundtable (ICAR) Dec 2018) 23, 25. 28.  
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corporation on its territory, the treaty bodies was of the interpretation that the home state did 

have an obligation to do this.  

 

The second question to be able to fulfil my purpose was: do the state have any possibility to 

follow the rules in this area or do the power balance between these two actors make it 

impossible? In this thesis I examined, analysed, and discussed the challenges that occur when 

the state tries to enforce the law concerning human right abuses by transnational corporations. 

It was found that the state had in many circumstances less power than the transnational 

corporation. This made it more difficult for the state to use its political power to enforce the 

law. This was mostly due to the economic opportunities that the transnational corporation 

provided: investment, employment, and taxation. All these factors were making the 

transnational corporation able to use its power over the state. It was also challenges from the 

system that made it less likely that the state could enforce human rights.  

 

It was found that the host state had a small possibility in following the international standards 

in this area. This was because the host state was dependent on the transnational corporation’s 

economic opportunities, and that the system is built in a way which made the state powerless 

in relation to the transnational corporation. It was found that this meant that the transnational 

corporation had the opportunity to use its power. This led to the fact the state had difficulties in 

enforcing the law.  After this conclusion it was quite clear that the power balance between the 

state and the transnational corporation played a crucial role in the enforcement of the law 

concerning human rights abuses by transnational corporations.  

 

After this was found out I tried to see how the law should be designed to adjust to the power 

balance between the state and the transnational corporation. It was found that there are some 

changes that could be made in international human rights law, to make it easier for the states to 

make the transnational corporations to comply with the law concerning human rights by 

transnational corporation. These changes are: The home state should have a legally binding 

obligation to regulating the parent company, it should be an international binding treaty and the 

transnational corporation should be giving legal status in international human rights law.  
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