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Chapter one: Introduction 

 

1.1- Background  

Foreign investments have been the focus of attention since the beginning of the 

twentieth century. It is now seen as the primary cornerstone upon which most 

governments, particularly developing countries, build their overall economic 

strategies on in order to achieve progress and economic growth. Many States are in 

race to attract foreign investments at a continuous increase, owing for their growing 

need for external capital investments at the time when global saving rates are 

decreasing and other income streams are lacking.1  The investment-hosting States 

have realized these matters, particularly developing countries seeking for economic 

growth, hence have sought in various ways to improve their investment climates in a 

way that reassures foreign investors. Statutory guarantees established by host States’ 

investment laws do not always provide adequate protection due to their ability to be 

amended or stalled,  especially since the implementation of international investments 

requires a long period of time and what accompanies this period of change in 

investment conditions from economic and political aspects, which affects the 

commitments of the parties to the investment contract.2 As a result, different methods 

were developed and adopted under international law to ensure that the rights and 

obligations of the parties were equally protected. 

Bilateral Investment Treaties (“BIT”) are international agreements between two 

States regarding the terms of private foreign investment for nationals of one country 

in another.  By establishing homogeneous rights and obligations for both parties, these 

 
1 N. Trusova, et al. "Investment Attractiveness of the Economy of the World Countries in the 

Polystructural Space of Foreign Direct Investments." Journal of Advanced Research in Law and 

Economics (JARLE), vol. 11, no. 2, (Spring 2020), pp. 645-660, p 657. ; I. Al-Esawy, The Annual 

scientific Conference of Economists, “How realistic are the hopes placed on the flow of foreign direct 

investment and its contribution to development in Egypt, development and international economic 

relations.” Cairo, (1976), pp. 118-119, p 118. 

2 R. Cherifi, “Diplomatic Protection System as a Tool to Defend the Interests of Foreign Investors in 

Developing Countries”, Algiers 1 University, (2018), p 4. 
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treaties aim to encourage foreign direct investment in the contracting States and 

ensure minimum treatment standards for investors of each party in the other's 

territory, including compensation for expropriation of foreign investments, protection 

against unfair treatment of foreign investors, and against discriminatory treatment and 

lack of protection and complete security. Multilateral Investment Treaties (“MIT”) 

have similar substance as BITs but are ratified by three or more State parties. These 

investment treaties usually guarantee the parties with means to resolve any dispute 

that may arise between the investor and the host State, in an international dispute 

resolution method away from domestic courts, e.g. via arbitration, whether ad hoc or 

institutional, conciliation, or sometimes diplomatic protection. 

Parties to a dispute resorting to Ad hoc arbitration often employ UNCITRAL as the 

rule-based procedural framework since it is not limited to a particular seat of 

arbitration or a specific legislative requirement, and parties may flexibly adapt these 

rules to satisfy their mutual objectives to a certain extent authorized by the -agreed-

upon- applicable law. While institutional arbitration is carried out through existing 

arbitration centers based on multilateral international agreements, e.g. ICSID, and it 

is distinguished from ad hoc with a few specifications, such as the availability of a 

list of professional arbitrators to assist parties in selecting the most suitable 

arbitrators. 

ICSID, or The Centre, was established by The 1965 Convention on the Settlement of 

Investment Disputes between States and Nationals of Other States, known as the 

“Washington Convention”, founded by the Executive Directors of the International 

Bank for Reconstruction and Development (the World Bank).3 The Convention’s 

main objective is to enhance cross-border investments and encourage the contracting 

States to provide a safe environment for each other's investors based on mutual trust 

by keeping up with global developments and ensuring reliable ways and facilities for 

both parties to resolve disputes that may arise between them. These methods, e.g. 

arbitration and conciliation, under The Convention are optional and based on the 

 
3 Washington, D.C.: International Centre for Settlement of Investment Disputes ICSID convention, 

regulations and rules, introduction, (2006), p 5. 
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consent of both the investor and the host State, it allows the parties to resort to a 

neutral means instead of the local courts of the host State, as it may not appear 

impartial to the investor, and if resorting to a foreign State local courts, it may also 

appear as a violation of sovereignty to the host State. 

Several standards and rules for the treatment of foreigners have been established by 

customary international law; these guidelines are stipulated and enshrined in many 

international agreements related to the encouragement of foreign investments, such 

as the fair and equitable treatment, making States liable for any damage caused to 

foreign investors as a result of illegal acts or conducts that may prejudice the 

investment. Since the beginning of the development of international relations between 

States, whether political or economic, and before this agreement or Convention came 

into being, foreign investors would resort to what is known as diplomatic protection 

in order to safeguard their investments from the unjust actions of the host country, 

adopting the idea that whatever harm befalls the foreign investor automatically affects 

his/her State of nationality. As the host State supposedly undertakes to treat foreign 

investors on an equal footing with its own investors without discrimination. The 

International Court of Justice (ICJ) embraced and upheld this approach in its former 

judgment in the 1955 Nottebohm case: 

“by taking up the case of one of its subjects and by resorting to diplomatic 

action or international judicial proceedings on his behalf, a State is in reality 

asserting its own rights-its right to ensure, in the person of its subjects, 

respect for the rules of international law.”4 

Article 1 of the Draft articles on Diplomatic Protection adopted by the ILC stipulated 

the definition of diplomatic protection by saying:  

“[…], diplomatic protection consists of the invocation by a State, through 

diplomatic action or other means of peaceful settlement, of the responsibility of 

another State for an injury caused by an internationally wrongful act of that 

 
4 Case Nottebohm, Liechtenstein v. Guatemala, Judgment, 1955 I.C.J. 4 (Apr. 6), p 24. 
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State to a natural or legal person that is a national of the former State with a 

view to the implementation of such responsibility.”5 

However, with the development of international laws, foreigners have been granted 

direct means of settling any dispute that arises with the host state by virtue of bilateral 

(BIT) and multilateral (MIT) treaties. Thus, investors protected under these treaties 

are no longer in need of the diplomatic protection.6 

 

1.2- Problem 

In our modern era, the world is going through a period of intense activity and 

competition in the sphere of economic growth, with the economy operating as the 

most powerful weapon in the power balance.7 One of the key elements that 

characterise modern international relations is the movement of capital and scientific 

expertise via what is known as “foreign investment.”  In line with these developments, 

also with the fact that these investments may be subject to conflicts and obstacles, or 

challenges with respect to the investor, or the host State, or the nature of the 

investment, hence the importance of investment treaties emerged, moreover, and the 

significance of investment dispute resolutions methods and conventions has 

increased, e.g. ICSID Convention that regulates the settlement of investor-states 

disputes through arbitration or conciliation.  

Given the pressure host States face to create a safe climate and reassure foreign 

investors of the protection and future of their investments in their territory, States 

usually waive their domestic jurisdiction, which may not appear impartial in the view 

 
5 Report of the International Law Commission on the Draft Articles of Diplomatic Protection, Document 

No. 10(A/61/10), Session 61, p 16.  

6 It could also be seen in term of human rights: “In these circumstances it is possible to argue that the 

individual is now a subject of international law with standing to enforce his or her human rights at the 

international level [....] Consequently, it may be suggested that the need for diplomatic protection by the 

national State has ceased to exist.”, J. Dugard, “Diplomatic Protection.” Oxford University Press, (2021), 

para 9. 

7 A. Abdullah, “Investment Guarantees in the Arab Countries”, Daralthaqafa for Publishing and 

Distribution, (2008), p11. 
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of a foreign investor, and resort to international arbitration to resolve investment 

disputes for a variety of reasons, including: (A) The comparative speed of the 

arbitration proceedings. (B) The ability to decide which law applies. (C) The arbitral 

tribunal's impartiality and independence as a result of the process by which they are 

appointed. (D) Arbitral awards are final and cannot be challenged. 

When it comes to the tribunals' jurisdiction requirements under ICSID arbitration, 

Article 25 mainly addresses substantive matters and the fundamental criteria for 

jurisdiction, such as the nature of disputes (ratione materiae) and the nationality of 

the parties to the dispute (ratione personae). It is under no doubt that the jurisdiction 

of The Centre is limited between a foreign investor (natural or legal person) and the 

host State, if they are both contracting parties to the Convention, but with the absence 

of a unified definition of the nationality, significant debates have emerged regarding 

the actual or “real” nationality of legal entities and corporations, notably with the 

presence of a shareholder of a different nationality or the home-State of incorporation 

differs than the nationality of the seat or the nationals in control of the entity.  

Paragraph (2) of the above-mentioned article, is of a vital importance with respect to 

the legal persons’ nationality, as drafters of ICSID took in consideration not to 

exclude foreign investors from the jurisdiction of the Centre for the fact that they have 

invested in the host state through a locally incorporated entity or have shareholders 

with the citizenship of the host state as long as there is an agreement between the 

parties to treat the locally incorporated entity as a foreign investor. On the other hand,  

especially in the absence of any agreement, many jurisdictional objections on the 

nationality requirement have arisen based on the argument that the investor bringing 

the claim before The Centre is nothing more than a shell company or has taken certain 

actions to restructure the investment for the sole purpose of accessing different 

dispute resolution method i.e. arbitration The Centre for instance, or to access a more 

favorable treaty for better investment protection.  

Thus, this study will be shedding light on the confusion surrounding the validity of 

the allegations with respect to the nationality of the investor and the methods used by 

the latter in order to reach ICSID arbitration. 
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1.3- Research Question  

Subsequent to the previously stated problem, the question that this thesis will be 

addressing is as follows: 

“How does international investment law, ICSID tribunals in particular, address 

nationality planning (or treaty shopping) and the use of shell companies as 

conduits for foreign investment?” 

One of the primary conditions for ICSID tribunals' jurisdiction is ratione personae, 

which is decided by the investor's nationality. However, citizenship or nationality is 

not a fixed state that cannot be changed, as an investor could either lose their 

nationality or acquire a new/second one. Consequently, all benefits and rights 

associated with a specific nationality in an investment agreement will certainly be lost 

by the loss of it and vice versa. 

Defining a legal person’s nationality in investment arbitration in the absence of a prior 

agreement is one of the most controversial issues with respect to the tribunal’s 

jurisdiction requirements. Particularly in light of the recent increase of the treaty 

shopping phenomenon, which tends to restructure the legal person’s investment in a 

way that grants it the ability to invoke a different investment treaty which is deemed 

to be more favourable in substantive and procedural grounds and in order to attain 

better legal protection.8  

The practise of treaty shopping and shell companies drew attention to the fact that 

arbitral tribunals should look in more depth regarding the nationality of the investor, 

as there are several factors for the tribunal to take into account to help determine the 

nationality, without precluding the free will of the parties to the dispute or the notion 

taken by the investment treaty itself. 

 
8 J. Baumgartner, “The Customary International Law Relative to Changes of Nationality. In Treaty 

Shopping in International Investment Law.”, Oxford University Press, (2016), p 69. 
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1.4- Method and Outline 

The descriptive-comparative strategy, in addition to the analytical approach, will be 

used by the researcher in this study, it will plainly address norms and standards, 

methods of application, and their implementation. As an attempt to delve deeper into 

the nationality requirement for ICSID jurisdiction, the (second chapter) aims to 

analyse Article 25 of ICSID Convention in order to examine the scope of jurisdiction 

with regards to investors’ nationalities. Detailing “ratione personae” or the nationality 

requirement of the aforementioned article is essential in order to attain a better 

understanding of its objective. In the (third chapter), the researcher will discuss the 

strategies and actions performed by investors as judicial persons that lead to treaty 

shopping, as well as whether or not respondent States’ objections to this practise 

before arbitral tribunals are upheld by the latter or denied. In the same chapter, the 

notion of shell companies will be addressed and its relevance to treaty shopping and 

how they can both be considered as vehicles to attain treaty protection or a dispute 

resolution method. From a host State’s perspective, is treaty shopping unlawful or an 

abuse of rights? Are the precautionary provisions effective? All these questions will 

be implicitly answered in the (forth chapter).  

Reviewing different arbitration practice and decisions awarded, along with the 

interpretations and scholars’ comments on each approach, will benefit in procuring 

the study's conclusive results in the (fifth chapter) and in order to comprehend the 

basis on which tribunals base their decisions in determining the nationalities of 

juridical persons, it is necessary to illustrate notions and theories adopted under 

international law to decide this matter.   
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Chapter two: Nationality as a requirement for ICSID Jurisdiction 

 

2.1- Introduction  

As countries are the core subject of international law, nationality has always been an 

important fundamental principle. Between the variance in a host State’s public 

interest and an investor’s private interest, multilateral and bilateral treaties were 

ratified in order to balance these differences into a legal investment relation.9 The 

subject matter, nationality of natural or juridical persons included, territory, and the 

duration of the effect, all help determine the scope of applicability of investment 

treaties.10 In case of conflict, most of these treaties clarify the dispute resolution 

methods to be followed, e.g. before a neutral arbitral tribunal such as The Centre. 

However, under Article 25, ICSID Convention has set forth some requirements in 

order for the tribunal to have jurisdiction over any dispute. As mentioned before, 

ratione personae, or the nationality requirement, is one of the most important 

requirements to determine the scope of jurisdiction, and it is entirely dependent on 

the nationality of the investor. In general, assigning nationality to natural individuals 

is not an issue, it is rather complex with respect to legal entities.  

Regardless of the importance of this requirement, ICSID has given no explicit 

definition of the term nationality leaving it to the parties of the investment agreement 

to agree on, facing many criticisms on how to address the conflicts with respect to the 

absence of any agreement on this matter. Article 25(1) merely states that the dispute 

must occur between a “contracting State” and a “foreign investor of another 

contracting State”, while paragraph (2) of the same article separates in its wording 

 
9 P. Ghaffari, “Jurisdictional Requirements under Article 25 of the ICSID Convention: Literature 

Review”, 12 J. WORLD Investment & TRADE 603, (2011), p 604. 

10 P. Muchlinski, “The Framework of Investment Protection: The Content of BITs, in: The Effect of 

Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation Treaties, and 

Investment Flows.” Oxford University Press, (2009), pp 37-71, p 39. 
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between individuals and legal entities due to the different ways of legally identifying 

each of them. 

However, before going through the nationality of investors under ICSID, it is 

important to address the previously adopted dispute resolution mechanism, 

diplomatic protection (2.2). In the following sections, the writer will refer to the 

concept of the term nationality for the investor as a natural person (2.3), and the 

investor as a legal entity (2.4), with a referral to the position of international law on 

defining the nationality and its effect on ICSID precedents in interpreting articles 

relating to the criteria for determining nationality of corporations (2.5).  

 

2.2- Diplomatic protection  

The system of diplomatic protection, as recognised by customary law, includes a vast 

range of procedural aspects relating to secondary remedial measures and the 

responsibility to protect foreigners. Since international responsibility is a relationship 

between persons of public international law, the foreign investor as an individual is 

regarded as a subject of international law.11 The reasonable mechanism of protecting 

the foreign investor was for the home State to present a claim on its national’s behalf 

to the host State that allegedly breached one of its international commitments and 

failed in its responsibility to compensate for the harmful acts toward that national. 

The state’s exercise of diplomatic protection for its nationals is restricted to achieving 

a balance between two basic principles. The first is the right of the host State to 

exercise its sovereignty over its territory and to subject the disputes that arise between 

it and the foreigners who are on its territory to its national jurisdiction, without the 

interference and supervision of another state.12 The second principle is the right of the 

 
11 B. T. Rudolf. "Globalization-Driven Innovation: The Investor as a Partial Subject in Public 

International Law; An Inquiry into the Nature and Limits of Investor Rights." Journal of World 

Investment & Trade, vol. 15, no. 1-2, (2014), pp. 73-116, p 84. 

12 H. B. Berke, "Host Countries' Attitudes toward Foreign Investment." Brooklyn Journal of 

International Law, vol. 3, no. 2, (1977), pp. 233-257, p 257 
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home state to act in order to protect its nationals and their assets if they are affected 

by the host state's conduct, and both are regarded as essential principles established 

in international law and custom.13 Thus, the conditions for exercising diplomatic 

protection for investor-State disputes were regarded to be the most efficient method 

conceived by international law and custom and established by the international 

judiciary to balance these two principles. However, giving the home State the 

discretion of refusing to pursue the claim of the investor or the option to withdraw 

diplomatic protection at any given moment has affected the efficacy and trust in 

diplomatic protection as a dispute resolution method by many investors.14  

One of the general concepts of diplomatic protection is that the State cannot cover a 

national under its protection, whether natural or legal, unless there is a legally 

recognized relation between it and that individual, represented by the nationality, and 

when the State intervenes to protect any person who fulfils the criteria of that legal 

bond, it thus exercises its jurisdiction towards its citizens, which is a right recognized 

under international law.15 In this context, Article 3 of the ILC confirms the nationality 

requirement by saying: 

“The State entitled to exercise diplomatic protection is the State of 

nationality.”16  

However, this protection does not occur solely due to that legal link between the 

national and the home State, it is also necessary that the claimant, and before this 

protection is undertaken, has previously unsuccessfully exhausted local remedies 

available in the statutory provisions of the respondent State.17 This is a representation 

 
13 United Nations Yearbook of the International Law Commission, "Diplomatic Protection.", (1998), pp. 

43-49, p 45.  

14 C. H. Schreuer, “The icsid convention: A commentary.”, Cambridge University Press, (2009), p 415. 

15 L. Guy, "Nationality and Diplomatic Protection." International and Comparative Law Quarterly, vol. 

20, no. 3, (1971), pp. 453-475, p 455. 

16 Report of the International Law Commission on the Draft Articles of Diplomatic Protection, Document 

No. 10(A/61/10), Session 61, Art.3. 

17 A. G. Mahmoud, “International Claim to Repair Damage in Public International Law and Islamic 

Law,” Cairo, Dar al Nahda al Arabeya for Publishing, (2004), p133. 
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of respect for the sovereignty of the host State, in return, the latter must act in a 

manner that also guarantees respect for other states' sovereignty via their nationals 

investing or residing in the territory of the host State, primarily by avoiding any types 

of discrimination in treatment between citizens and foreigners in conformity with 

international law. However, accepting to submit investment disputes between the 

foreign investor and the host State under the ICSID institution for arbitration 

constitutes a waiver of the investor’s opportunity to seek diplomatic protection unless 

the respondent State refuses to abide by the arbitration award rendered, as stipulated 

in Article 27 in the Convention.18  

Based on the foregoing, the researcher emphasizes that diplomatic protection is a tool 

for arising the international responsibility of the State without compromising its 

sovereignty or jeopardizing the investors’ rights in seeking justice, although it is 

surrounded by the risk of this expedient being affected by political relations between 

States. And, since nationality is closely associated to the previously mentioned 

method of protection, the researcher finds it necessary to define nationality and lay 

the groundwork for organising and determining it.  

On the other hand, due to differences in jurisprudence on the position of nationality 

between public and private law, international legal scholars differed on the 

description of nationality and were unable to develop a unified definition for this 

term.19 For more clarification, the researcher will go into detail on natural persons' 

and legal persons' nationalities as general concepts below. 

 

 
18 ICSID Convention, Art. 27: “No Contracting State shall give diplomatic protection, or bring an 

international claim, in respect of a dispute which one of its nationals and another Contracting State shall 

have consented to submit or shall have submitted to arbitration under this Convention, unless such other 

Contracting State shall have failed to abide by and comply with the award rendered in such dispute.”  

19 K. Morsi, “Diplomatic Protection for Citizens Abroad: a Comparative Study Between Islamic 

Jurisprudence and Public International Law”, (2012), p 587. 
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2.3- Nationality of the investor as a natural person 

Natural individual is a person that is alive and legally responsible for his/her actions, 

this personality is proven with a birth certificate, and it ends with the death of that 

person. Under international law, nationality is determined by two standards;20  jus 

sanguinis, also known as law of blood, which determines the person’s nationality 

based on the parent’s citizenship, and jus soli, which states that the land or country in 

which a person was born in is the decisive criterion of the nationality regardless of 

their ethnicity.21 

Paragraph (a) of Article 25(2) of the Convention defines “national of another 

contracting State” as any natural person who (by the date that the consent to 

arbitration or conciliation was submitted and as well as on the date on which the 

request under ICSID was registered) has the nationality of a contracting State other 

than the State party to the dispute. It clearly excludes from the jurisdiction of the 

Tribunal cases where the investor as an individual that holds the nationality of the 

host State or failed to hold the nationality of the State party to the invoked BIT on 

both dates mentioned above.22 Furthermore, once the nationality is determined and 

clarified, and by referring to a list constantly updated by the ICSID Secretariat,23 

verifying whether the investor’s state of nationality is a contracting State becomes 

straightforward. Otherwise, investors from a non-contracting State will also be 

excluded from the Tribunal’s jurisdiction.24  

 
20 J. Crawford, & I. Brownlie, “Brownlie's principles of public international law” (Ninth ed.), Oxford 

University Press, (2019), p 497. 

21 J. B. Scott, “Nationality: Jus Soli or Jus Sanguinis.” The American Journal of International Law, 24(1), 

(1930), pp. 58–64, p 61. 

22 Hussein Nuaman Soufraki v. United Arab Emirates, ICSID case No. ARB/02/7, Award, (2004), para. 

84: (Since, as found by the Tribunal, Claimant was not an Italian national under the laws of Italy at the 

two relevant times [….] this Tribunal does not have jurisdiction to hear this dispute). 

23 List of Member States - ICSID/3 | ICSID (worldbank.org). 

24 C. H. Schreuer, “The icsid convention: A commentary.”, Cambridge University Press, (2009), p164. 

https://icsid.worldbank.org/resources/lists/icsid-3
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According to the wording of the above-mentioned paragraph (a), ICSID does not 

require a genuine link between the individual and the State of nationality.25 However, 

in some cases, parties attempted to invoke the “genuine link” principle, following the 

well-known ICJ ruling in the Nottebohm case,26 which was rejected many times by 

the tribunals in both single and dual nationality cases, even though nothing prevents 

this approach from being applied.27  

The majority of BITs refer to the parties-States’ nationality laws to rule on the matter 

of determining the nationality of the investor. And according to some domestic 

legislations, in the case of dual nationalities, the law of the “real” nationality must be 

applied, which means the nationality of the individual that has a genuine link with the 

home State.28 Additional or different criteria may be specified in investment treaties; 

for example, in British practice, the residency could be invoked instead of the British 

citizenship for the purpose of defining a British national under a BIT.29 Meanwhile, 

the concept of nationality with respect to legal persons has not been constant in legal 

studies, which will be clarified below. 

 

2.4- Nationality of the investor as a legal person 

Any recognised corporation or organisation with an independent financial liability 

along with legal rights and obligations with a vision to achieve specific goals by 

 
25 J. Baumgartner, “Jurisdiction Ratione Personae, Treaty Shopping in International Investment Law”, 

Oxford, Oxford University Press, (2016), p95. 

26 Nottebohm, Liechtenstein v. Guatemala, Judgment, 1955 I.C.J. 4 (Apr. 6), p.23. ; T. Judit, "The 

Genuine Link Principle in Nationality Law," Hungarian Yearbook of International Law and European 

Law, (2014), pp. 45-56, p45. 

27 See: Ioan Micula, Viorel Micula and others v. Romania, (2005) ; Champion Trading Company, 

Ameritrade International, Inc. v. Arab Republic of Egypt, (2006) ; Waguih Elie George Siag and 

Clorinda Vecchi v. The Arab Republic of Egypt, (2009). 

28 e.g., Art.22 of the Algerian Civil Code, “In the case of multiple nationalities, the judge applies the law 

of real nationality.”, (1975). ; Art.5 of the German private international law, (1986).   

29 P. Muchlinski, “The Framework of Investment Protection: The Content of BITs, in: The Effect of 

Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation Treaties, and 

Investment Flows.” Oxford University Press, (2009), pp 37-71, p 42. ; UK-Philippines BIT, (1981), 

Article I(3)(b). 



18 

 

means of certain activities is referred to as a legal entity, and this characteristic is 

associated with benefits to the extent necessary to attain its purposes.30  

Scholars have disagreed on the basis of legal entities acquiring a nationality, as some 

argued that the feature of having citizenships is solely for natural persons, as they see 

it indicates a social meaning between the individual and the home State, while the 

legal person is considered a hypothetical and figurative person of economic value 

only,31 and the legal means to determine the nationality of the natural person differs 

from that of the legal person, in the first case, the state determines the nationality of 

the natural person under the Nationality Law specific to that country, while for the 

legal person, the nationality is based on attribution controls, so the legal person can 

choose the nationality based on certain criteria that will be detailed in the next section. 

In contrast, other scholars consider that it is necessary for legal entities to have a 

nationality in order to determine which legal provisions will apply in case of any 

arising disputes with the corporate as one of the parties, especially if there is an 

effective link between this entity and a particular State.32  

Foreign legal entities are divided into two categories: public legal persons, which are 

State institutions that hold its nationality (e.g. universities), and private legal persons 

(e.g. associations and corporations).33 In this endeavour, and due to different legal 

legislations around the world that regulate the rights and obligations of legal entities, 

the researcher reached to a point that it is essential to determine the nationality of the 

legal person for the purposes of implementing the applicable law. In other words, a 

legal link must exist between the legal entity and the country which the entity claims 

its nationality. This notion was upheld by the ICJ: 

 
30 L. Mcmenemy, “What Is the Meaning of a Legal Entity? Key Questions Answered”, (2019). 

31 A. Zrouti, “The Mediator in Algerian Nationality: an Analytical Study Comparing Arab and French 

Laws.” Al-Kahina Press, p 83,84. 

32 Y. Farouk, & N. Brown, “Saudi Arabia’s Religious Reforms Are Touching Nothing but Changing 

Everything”, (2021). 

33 R. Cherifi, “Diplomatic Protection System as a Tool to Defend the Interests of Foreign Investors in 

Developing Countries”, Algiers 1 University, (2018), p 350. 
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“Nationality is a legal bond having as its basis a social fact of attachment, a 

genuine connection of existence, interests and sentiments, together with the 

existence of reciprocal rights and duties”.34  

And from there, controversies arose as to whether this legal link should be genuine or 

merely legal formalities. 

As mentioned before, defining juridical persons’ nationality is more complex than 

natural persons, hence bilateral treaties often embrace relatively accurate methods for 

identifying the nationality of companies or how to determine them in the absence of 

explicit domestic and international laws in this regard which will be covered next in 

further detail.35   

 

2.5- Corporate nationality under international law and its reflection on ICSID 

practice 

Previously, the international judiciary upheld the possession of nationality for legal 

persons in conflicts where the latter was subject to the entitlement of diplomatic 

protection.36 It became evident through judicial precedents, multilateral and bilateral 

treaties that international law has acknowledged the legal relationship between 

juridical persons and the home State. From this standpoint, three main tests emerged 

in order to determine the nationality of legal entities; test of incorporation, test of seat 

(siège social) and test of control.37 Applying any of these methods is subject to the 

agreement between the parties and would most likely lead to different results. 

 
34 Nottebohm, Liechtenstein v. Guatemala, Judgment, (1955), I.C.J., p 23. 

35 R. Dolzer, & M. Stevens, “Scope of application, in Bilateral investment treaties.” Kluwer Law 

International, (1995), pp. 19-37, p 35. 

36 See Panevezys-Saldutiskis Railway, (Est. v. Lith.), P.C.I.J., (ser. A/B) No. 76, (1938). ; Societe 

Commerciale De Belgique, (Belg. v. Greece), P.C.I.J. (ser. A/B) No. 78, ( 1939). ; Art. 9, ILC, “The 

conduct of a person or entity [...] shall be considered an act of the State under international law, provided 

the person or entity is acting in that capacity in the particular instance.” 

37 V. Nerets, “Nationality of investors in ICSID arbitration”, (2011), p.21 
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In ICSID, Article 25(2)(b) wording did not address the details of the entity’s origin 

of nationality or how it is defined, it merely addresses the scope of jurisdiction when 

it comes to the nationality of a juridical person. Paragraphs (a) and (b) are 

fundamentally correspondent. However, the latter has expanded its scope by 

including an exception for nationalities of the host State party to the dispute due to 

foreign control in certain circumstances.  

In the case of Cable Television (1997), the corporation was 99.9 percent owned and 

controlled by nationals of the United State but was incorporated in St. Kitts and Nevis, 

without an express agreement to treat Cable as a national of another contracting state, 

but the case was filed before The Centre by invoking a foreign nationality on the basis 

of a combination of the arbitration clause in the agreement and the control status of 

the corporation. The tribunal however denied jurisdiction saying: 

“[…] There has been no consent by the Federation to either the institution of 

these proceedings against it and/or any other party or to the treatment of the 

Requesting Parties [i.e. Cable] as being under the foreign control of the United 

States nationals for the purposes of Article 25(2)(b) of the Convention.”38 

The researcher concluded from this decision, that the tribunal interpreted Article 

25(2)(b) literally, stating that the Convention requires not only a significant 

percentage of foreign shareholders to fulfil the condition of “foreign control”, but also 

there must be an express agreement to treat the legal entity (incorporated in the host 

State party to the dispute) as a national of another contracting State.39 Otherwise the 

dispute would fall under the jurisdiction of the host State’s national courts.40 

On the other hand, the “foreign control” or the control test allows the tribunal to pierce 

the corporate veil and determine whether the locally incorporated corporation or 

 
38 Cable Television of Nevis, Ltd. and Cable Television of Nevis Holdings, Ltd. v. Federation of St. Kitts 

and Nevis, ICSID Case No. ARB/95/2. Award.  Para 5.24 

39A Review and Critique of Arbitral Awards on Article 25 (2) (b) of the ICSID Convention, Journal of 

World Investment and Trade, (2002), 3(3), pp. 7-454, p.406 

40 G. Kaufmann-Kohler, & M. Potestà, “Investor-state dispute settlement and national courts: Current 

framework and reform options.” (1st 2020. ed.). Springer International Publishing, p 8. 
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entity is largely controlled by nationals of the host State or nationals of a different 

State, when this particular entity files a claim under ICSID against the host State.41 

Some treaties are more express when it comes to defining foreign control, as they 

specifically require a certain rate of shareholding, generally 50%.42 

As in the Sempra Energy International v. The Argentine Republic, Sempra was a 

California based company that purchased a 43.09 percent share in two Argentine 

companies, and the second shareholder that owned 56.91 percent in both companies 

was a Luxembourg based corporation, thus when Sempra filed a claim before ICSID 

under the U.S.-Argentine BIT, Argentina raised a jurisdictional objection alleging 

that Sempra does not fit the nationality requirements under ICSID Convention as the 

US nationality shareholder is a minority.43 The tribunal however,  rejected 

Argentina’s objection, and declared that Sempra could claim 

“[...] I a national of the United States, the other contracting State, insofar as it 

meets the requirements laid down in the Convention and the Treaty […]”.44  

It is clear from the Sempra case that the Tribunal did not follow the same aspect as 

the Cable case Tribunal, and while applying the control test, Sempra Tribunal did not 

differentiate between the majority and minority with respect to shareholders’ 

nationality. 

It may seem, at first sight, when reading paragraph (b) of Article 25(2), that ICSID 

tribunals should only adopt the “control test” for nationality determination purposes 

in the absence of any agreement. However, ICSID Convention commentators have 

differed on the criteria or tests to define the legal entity’s nationality under this article; 

 
41 G. R. Odysseas, “Standing of Locally Incorporated Entities in International Investment Law and the 

Notion of 'Foreign Control”, Tulane Journal of International & Comparative Law, Vol. 24, No. 2, (2016), 

Available at SSRN: https://ssrn.com/abstract=3026105, p.330. 

42 D. Gaukrodger, “Investment Treaties and Shareholder Claims: Analysis of Treaty Practice”, (2014), 

p.28. 

43 D. A. Krawiec, “sempra Energy International v. the Argentine Republic: Reaffirming the Rights of 

Foreign Investors to the Protection of Icsid Arbitration”, Law and Business Review of the Americas, 

vol. 15/no. 2, (2009), p 319,320. 

44 Sempra Energy International v. The Argentine Republic, ICSID Case, decision on jurisdiction, (2005), 

para,42. 

https://ssrn.com/abstract=3026105
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some have agreed that it is decided only on the basis of incorporation and siège social 

as a general rule, whereas the control test is just an exception as provided by the 

second clause of the above-mentioned provision.45 Whilst other commentators took 

the view of a very adaptable approach that a genuine link must exist between the legal 

entity and the concerned State, involving control or administration by nationals of 

that State.46   Accordingly, it leads to the question of which of these notions is most 

commonly accepted by arbitral tribunals? 

The first perspective was more prominent in ICSID tribunals practise, e.g. the 

Tribunal in Tokios Tokelés v. Ukraine case excluded the control test in its award on 

jurisdiction by saying:47  

“[...] Although Article 25(2)(b) of the Convention does not set forth a required 

method for determining corporate nationality, the generally accepted (albeit 

implicit) rule is that the nationality of a corporation is determined on the basis 

of its siège social or place of incorporation […]”48 

However, by comparing the above-mentioned approaches, and by interpreting Article 

25 “in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose”49, the researcher concluded 

that if legislators had desired to limit the methods used to determine the nationality 

of the investor to a single method, they would have done so. Therefore, the researcher 

stands with the view that the parties should have a wide discretion with respect to 

legal entities’ nationality, as the Convention took into consideration the priority of 

any agreement between the parties to determine the nationality, hence, narrowing the 

scope of interpretation is within the parties’ free will, and tribunals should respect 

 
45 C. H. Schreuer, “The icsid convention: A commentary.”, Cambridge University Press, (2009), p 280. 

46 C. F. Amerasinghe, “Dispute Settlement Machinery in Relations Between States and Multinational 

Enterprises—With Particular Reference to the International Centre for Settlement of Investment 

Disputes”. The International Lawyer, (1977), 11(1), pp. 45-59, p 53. 

47 A. Alexeyev & S. Voitovich, “Tokios Tokeles Vector: Jurisdictional Issues in ICSID Case Tokios 

Tokeles v. Ukraine”, 9 J. WORLD Investment & TRADE 519, (2008), p 525. 

48 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18 para.42 

49 Art.31, Vienna Convention on the Law of Treaties (1969). 
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that. Nevertheless, it is necessary to stress that BITs cannot oppose the definition of 

the ICSID Convention. In other words, they can affirm or limit the ICSID approach, 

but not extend it in order to gain access to the ICSID.50 As explained by the Malaysian 

Historical Salvors, SDN, BHD v. The Government of Malaysia Tribunal  

“Under the double-barrelled test, a finding that the Contract satisfied the 

definition of ‘investment’ under the BIT would not be sufficient for this Tribunal 

to assume jurisdiction, if the Contract failed to satisfy the objective criterion of 

an ‘investment’ within the meaning of Article 25.”51  

Most investment treaties took the notion of including the way or theory of 

determining the nationality of the legal entity and define the word “nationals” in their 

articles instead of leaving it for the parties or tribunals to decide. The majority upheld 

the notion of “pure incorporation test,” which states that the protection granted by the 

treaty includes companies that are duly formed in its home State, oher treaties demand 

the legal entities’ seat to be in the State of incorporation. In contrast, a few treaties 

require that the investor in control of the legal entity is a national of a state party to 

the treaty regardless of the place of incorporation or the seat.52 

While establishing that the home State of a legal entity is the state of incorporation, 

Article 9 of the ILC in the context of diplomatic protection adds that:  

“[…] the State of nationality means the State under whose law the corporation 

was incorporated. However, when the corporation is controlled by nationals of 

another State or States and has no substantial business activities in the State of 

incorporation, and the seat of management and the financial control of the 

 
50 Phoenix Action Ltd v. Czech Republic, icsid Case No. arb/06/5, Award of April 15, 2009. para 96 

51 Malaysian Historical Salvors Sdn, Bhd v. Malaysia, ICSID Case No. ARB/05/10, Award, May 28, 

2007, para 55. 

52 R. Ziadé, & L. Melchionda. “Structuring and Restructuring of Investment in Investment Treaty 

Arbitration”, Contemporary Issues in International Arbitration and Mediation: The Fordham Papers, vol. 

8, (2015), pp. 370-399, p 373, 374. 
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corporation are both located in another State, that State shall be regarded as 

the State of nationality.”53 

 

2.6- Conclusion  

In conclusion, acceptance of foreign investments enhances the capital flow and entails 

the establishment of entangled and complex legal relationships between host states 

and the investors' home states. With the absence of a precise definition of nationality 

in Article 25(2) of The Convention, it does acknowledge the different legal nature of 

both legal and natural persons that are considered nationals of another contracting 

State, by addressing each one’s requirements separately.  

When seeking for diplomatic protection, it is also critical to determine the investor’s 

nationality, as it aims to striking a balance between the host State's right to exercise 

sovereignty over its territory and the home State’s right to intervene to protect its 

nationals and their assets if they are affected by the conduct or negligence of the host 

State, as confirmed by Article 3 of the ILC.54  

On the other hand, when it comes to the interpretation of the investment treaty, the 

tribunal charged with determining an investor’s nationality must consider the 

ordinary meaning of the terms used in the treaty as specified in Article 31 of the 

Vienna Convention as well as the intention of the parties. The researcher reached to 

a point that the arbitral tribunal must also seek a balance between the interests of the 

state and the interests of the investor in line to obtain the fundamental objective of the 

treaty, namely to encourage cross-border investment, hence the dispute must be of an 

international character. 

According to international law, there are three main tests for the tribunal to apply 

when deciding the nationality of the legal entity, the adoption of any of these 

 
53 Report of the International Law Commission on the Draft Articles of Diplomatic Protection, Document 

No. 10(A/61/10), Session 61, Art.9. 

54 Supra note 16. 
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techniques is dependant mainly on the investment treaty and any agreement between 

both parties, and in the absence of both, it is for the tribunal to decide which method 

should be applied.  

This study concluded that the Nottebohm case had a huge impact on subsequent 

decisions regarding nationality of investors, as  some arbitral tribunals have adopted 

the “genuine link” notion in their decisions.55 However, the question of whether the 

concept of “foreign control” as stated in Article 25(2)(b) and different BITs, must be 

interpreted as either a merely legal control or a practical control with a clear effect, 

has faced conflicting jurisprudence, thus uncertain. Furthermore, the researcher 

stands with the view that whether the “control test” under paragraph (2)(b) of the 

above mentioned article could be used as a general rule or as an exception is left open 

to the interpretation of the tribunal or to the agreement of the parties which, in case 

of existence, is in priority of application.  

 

 

  

 
55 R. Sloane, “Breaking the Genuine Link: The Contemporary International Legal Regulation of 

Nationality.” Harvard International Law Journal, vol. 50, no. 1, (2009), pp. 1-60, p 3. 
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Chapter three: Shaping the structure of foreign entities’ 

nationality 

 

3.1- Introduction  

As previously stated, most modern international relations are established by the 

movement of capital and scientific expertise via "foreign investment", and since these 

investments may be subject to conflict or obstacles between investors and host States, 

the necessity of investment agreements to set regulating substantive grounds has 

grown.  

Investment treaties are characterised by the fact that they apply to persons of domestic 

law, although they are concluded by persons of public international law.56 The 

researcher acknowledged that foreign investors favour protection methods offered by 

investment agreements as most of them permit access to international dispute 

resolution methods, such as ICSID arbitration, rather than the customary international 

law regime of diplomatic protection that could be influenced by the political relations 

between involved States that accompany the unrestricted characteristic of this 

method, or domestic host States’ courts that may not seem impartial for the investor. 

As a result, determining the investor’s nationality becomes a priority and a necessity 

in order to guarantee that the proper investment agreement is implemented.57  

However, the practice of this principle has stumbled upon multiple challenges in 

terms of the real nature of the investment and the diversity of the investor’s 

nationalities. Accordingly, many objections were raised concerning the investor's 

right to be included under the protection of an agreements without holding or having 

any genuine connection to the nationality of the home state, or when the investment 

 
56 F. Al-Harashani, “Bilateral investment treaties”, unescwa, (2011), p 20. 

57 M. Sornarajah, “International Law on Foreign Investment”, Cambridge, Cambridge University Press, 

(2017), p 467. 
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has been established without any real economic purpose but merely for the aim of 

obtaining the nationality of the State of incorporation. 

Treaty shopping, or “nationality planning”58 as some commentators would prefer, 

does not have an agreed upon legal definition, but it  can be seen as a practice of certain 

legal actions that lead to a corporate restructuring or transfer of shares, either before 

the arise of any dispute between the investor and the host State or after. The purpose 

of this alteration is to access higher protection of a more favorable treaty.59 Arbitral 

tribunals in legal practice differed between proponents and opponents, not because it 

is illegal per se, but because precedents demonstrates that there should be restrictions 

to it. So that it does not exceed, to become abuse of process and unethical. Abuse of 

process tends to happen when the practice of treaty shopping disturbs the balance of 

interests and benefits in a way that serves the party that invokes it, or when it is 

contrary to the main objective of international investment treaties and the ICSID 

Convention which is to enhance cross-border investments.60  

Moreover, claimants with the nationality of the host State or a third State can engage 

in treaty shopping by incorporating shell companies in a State that has a protection 

investment agreement with the host country, and it could be used as a way to avoid 

resorting to domestic courts to resolve disputes that arise between the host State and 

the investor. The appliance of the MFN clause is sometimes also argued against, even 

if it differs in method as it does not change the nationality of the investor, but it still 

facilitates treaty shopping and permits an investor to choose specific provisions from 

certain treaties whilst rejecting less favourable ones.61  

 
58 R. Dolzer, & C. Schreuer, “Principles of International Investment Law”, 2nd edn, Oxford, Oxford 

University Press, (2008;2012), pp 44- 78, p 52. 

59 Ibid. 

60 H. Ascensio, “Abuse of Process in International Investment Arbitration”, Chinese Journal of 

International Law (Boulder, Colo.), vol. 13/no. 4, (2014), pp. 763-785, p 765. 

61 D. Joachim, “The Use of MFN Clauses in ICSID Arbitrations,” National Law School of India Review, 

vol. 21, no. 2, (2009), pp. 125–34, p 126. 
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The researcher will, in the following sections, address the issue of treaty shopping 

and the methods that facilitates it (3.2) as well as the issue of attaining arbitration as 

a dispute resolution method by establishing shell companies (3.3). 

 

3.2- Treaty shopping    

Typically, investors would engage in treaty shopping in the hope of acquiring further 

procedural or substantive protection.62 The concept of treaty shopping revolves 

around the nationality of the concerned investor; therefore, there are many ways in 

which the latter can attain treaty shopping, such as by invoking dual nationality for 

natural persons or by structuring or restructuring the corporate for legal entities. It is 

less common in cases of a natural persons’ investments with a single nationality as 

he/she must meet higher requirements in order to obtain a second one, and it typically 

takes a considerable amount of time. 

In the absence of a bilateral investment treaty between two States, their nationals are 

more likely to resort to a third country’s BIT with the host State by structuring their 

investment via a national of that third country to guarantee protection and specific 

rights for the investments under the treaty. With regard to the matter of structuring 

the investment from the very beginning, it is widely agreed that investors are entitled 

to assure maximum protection in terms of procedural and substantive issues.  

Restructuring, whether financial or administrative,63 occurs mainly when a 

corporation determines that it needs to reevaluate its management structure, working 

practices, and activities that are performed in order to cope with new standards 

imposed in its course by the achieved progress. However, the researcher sees a 

controversy about whether or not permissible restructuring under international law 

 
62 L. John, “Resolving Concerns of Treaty Shopping in International Investment Arbitration”, Journal of 

International Dispute Settlement, vol. 6/no. 2, (2015), pp. 355-379, p 355. 

63 K. Naumi, & G. Dexiang, "Financial Restructuring and Asset Management Companies in International 

Financial Markets: Case Study of China: Lessons for Tanzania." Journal of Politics and Law, vol. 14, 

no. 3, (2021), pp. 74-83, p74. 
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should be restricted, chiefly when its purpose is to access a specific dispute resolution 

method, e.g. ICSID.  

There are several factors that help reveal the real reason behind the restructuring of 

the investment, such as the time and the state of affairs that lead to that change.64 

However, arbitral tribunals and commentators have had diverse perspectives on the 

issue of structuring and restructuring.65 Some arbitral tribunals have held that the 

impacts of investment restructuring have future implications only when it comes to 

treaty violations and future disputes; in other words, they are ineffective with respect 

to treaty violations that took place before the investment restructuring. As noted by 

the Phoneix v. Czech Republic Tribunal:  

“[…] according to ICSID case law, a corporation cannot modify the structure 

of its investment for the sole purpose of gaining access to ICSID jurisdiction, 

after damages have occurred. […]”.66  

While some scholars believe that it is better not to object to the process of treaty 

shopping from both a policy and an economic perspective;67  

First, with respect to the policy perspective, control test allows deciding the 

nationality of the entity depending on the nationality of the shareholder in control 

after piercing the corporate veil, this way is possible in basic two- or three- level 

corporations. However, with an expanding number of shareholders and multiple 

corporate levels, such assessment methods would become more complex.  

Second, as per the economic perspective, the primary focus of the host States should 

be on promoting economic growth and enhancing its development, rather than 

focusing on the origin of the capital in investment projects, or even in restructuring 

 
64 R. Ziadé, & L. Melchionda. “Structuring and Restructuring of Investment in Investment Treaty 

Arbitration”, Contemporary Issues in International Arbitration and Mediation: The Fordham Papers, vol. 

8, (2015), pp. 370-399, p 372. 

65 See Tokios Tokelés v. Ukraine, Dissenting Opinion (Chairman Prosper Weil)2004)). 

66 Phoenix Action Ltd v. Czech Republic, icsid Case No. arb/06/5, Award of April 15, 2009. para 92 

67 S. Schill, “The Multilateralization of International Investment Law.” Volume 2, Cambridge University 

Press, (2009;2010), p 235, 255 
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host State corporations through third-country shareholders, since the desired outcome 

is to stimulate economic development through capital flow, expertise exchange, and 

the improvement of existing business structures.68 

A prudent future investor would carefully go through several BITs in order to 

“choose” a more suitable one. The investor must next satisfy the jurisdictional 

requirements specified in the chosen treaty by structuring his or her investment in a 

manner that helps achieve it.69 Treaties that merely requires “incorporation” 

nationality as a the primary criterion of nationality for legal entities to be considered 

“investors” are preferred by future investors seeking to structure or restructure their 

investments; as tribunals would allow the practice of treaty shopping if an explicit 

interpretation of those treaties which would not require any economic link with the 

home state is applied.70 

MFN clauses are not part of customary law; they are treaty-based commitments that 

must be expressly stated for the investor to seek its benefits.71 The aim of the MFN 

clause in the view of the International Court of Justice is: 

“To establish and maintain at all times fundamental equality without 

discrimination among all of the countries concerned.”72  

And as defined in the Draft Articles on most-favoured-nation clauses:  

 
68 Ibid. 

69 R. Ziadé, & L. Melchionda. “Structuring and Restructuring of Investment in Investment Treaty 

Arbitration”, Contemporary Issues in International Arbitration and Mediation: The Fordham Papers, vol. 

8, (2015), pp. 370-399, p 370. 

70  P. Muchlinski, “Corporations and the Uses of Law: International Investment Arbitration as a 

‘Multilateral Legal Order’”, Oñati International Institute for the Sociology of Law Antigua Universidad, 

(2011), p 18. 

71 P. Dumberry, “Shopping for a better deal: the use of MFN clauses to get ‘better’ fair and equitable 

treatment protection.” Arbitration International, Volume 33, Issue 1, (2017), pp. 1–16, p 3 

72 W. W. Bishop, “Case Concerning Rights of Nationals of the United States of American in Morocco 

(France v. United States).” The American Journal of International Law, vol. 47, no. 1, (1953), pp. 136–

45, p 141. 
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“A most-favoured-nation clause is a treaty provision whereby a State 

undertakes an obligation towards another State to accord most-favoured-

nation treatment in an agreed sphere of relations.”73 

 The researcher concluded that the practice of these clauses is to allow the investor to 

“cherry pick” more favourable provisions from a different treaty other than the one 

that should be applied  according to the investor’s nationality. In other words, MFN 

clauses seek equality of treatment between foreign investors without the need to 

invoke a different nationality for the investor. The effect of a wide interpretation of 

the MFN clause, as stated by the Telenor v. The Republic of Hungary Tribunal, would 

subject the host State to the investors’ treaty shopping amongst an unspecified number 

of treaties to seek a dispute resolution clause broad enough to address a dispute that 

is not covered by the underlying treaty’s dispute resolution clause.74 

 

3.3- Shell companies  

One of the most important motives for states to join investment treaties is to ensure 

the protection for their nationals and their investments in other territories. And, as 

previously said, when it comes to a legal entity, there are multiple ways to identify its 

nationality.75 In some treaties, the definition of the “investor” only requires the 

investment to be incorporated in the territory of the State to satisfy its nationality 

requirements, which increases the possibility of creating shell companies by a third 

State national for the purpose of acquiring treaty protection.76  

 
73 “Most-favoured-nation clause”, the United Nations Yearbook of the International Law Commission, 

Volume 2, (1978), pp. 8-73, p 18. 

74 Telenor Mobile Communications A.S. v. The Republic of Hungary, No. ARB/04/15, ICSID, (2006), 

para. 93. 

75 Supra note 37. 

76 M. Feldman, “Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration.” 

ICSID Review, vol. 27/no. 2, (2012), pp. 281-302, p 282. 
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Mailbox or shell companies are lawful entities that exist only on papers, they only 

have a bank account with no economic activity, usually established in tax haven 

countries, and like the concept of treaty shopping; shell companies lack a unified 

definition.77 Several notable investor-State disputes have shed light upon the lack of 

connection or genuine link between the claimant and its alleged home State, 

consisting no more than an incorporation of the entity in the home State’s territory 

with no significant commercial or economic activity and the investment is usually 

controlled by nationals of a third State; this raises doubts regarding the existence of 

an economic link. Most of the time, shell companies are established to give the 

investor direct access to the protection of an investment treaty in order to be provided 

with favourable provisions or a more desirable dispute resolution method. 

Many States parties to disputes have objected on this tendency, describing it as an 

abuse of rights and a technique of unduly gaining protection. Accordingly, one typical 

strategy is to impose a genuine link between the investors and their supposed home 

States in which they are incorporated in.78 Thus, tribunals are usually requested by 

respondent-States to determine whether the fact that the claimant is a so-called shell 

or mailbox corporation forms an obstacle to its jurisdiction, by piercing the corporate 

veil and looking for the “real” investor who owns or administers the corporate or 

tracing the origin of the capital.79 When lifting the corporate veil, the nationality of 

shareholders, bondholders and the administrators are given due consideration.80 

However, in the majority opinion in Tokios Tokelés case, the host State (Ukrain) 

alleged that the claimant was not a “genuine entity” of its home State (Lithuania) 

 
77 M. Gillis, “Shell Companies and Exposing Beneficial Ownership: Testing the Boundaries of the 

International Commitment to Fight Corruption.” Melbourne Journal of International Law, vol. 20, no. 2, 
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78 K. Chi-Chung, “Alternative Access to Investor-State Arbitration for Taiwanese Corporate Investors 
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Treaty Shopping in International Investment Law”, Oxford University Press, (2016), pp 92-139, p 108. 

80 P. Acconci, “Determining the Internationally Relevant Link between a State and a Corporate Investor: 

Recent Trends concerning the Application of the Genuine Link Test.” Journal of World Investment & 

Trade, vol. 5, no. 1, (2004), pp. 139-176, p 141. 
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since it was owned and controlled by Ukrainian nationals in its objection to 

jurisdiction and accepting it would allow the host States’ nationals to seek 

international arbitration against their own States which is considered incompatible 

with the ICSID Convention's object and purpose.81 Therefore the respondent 

requested to pierce the corporate veil to determine the nationality of the entity. The 

Tribunal rejected the objection saying:  

“Article 25 of the Convention requires that, in order for the Centre to have 

jurisdiction, a dispute must be between a Contracting State…and a national of 

another Contracting State… Article 25(2)(b) defines national of another 

Contracting State, to include any juridical person which had the nationality of 

a Contracting State other than the State party to the dispute…. The Convention 

does not define the method for determining the nationality of juridical entities, 

leaving this task to the reasonable discretion of the Contracting Parties.”82 

 The Tribunal, by reference to Article 31 of the VCLT, interpreted the definition of 

the term “investor” under Article 1(2)(b) of the Ukraine-Lithuania BIT, and it 

concluded that:  

“Rather, under the terms of the Ukraine-Lithuania BIT, interpreted according 

to their ordinary meaning, in their context, and in light of the object and 

purpose of the Treaty, the only relevant consideration is whether the Claimant 

is established under the laws of Lithuania. We find that it is. Thus, the Claimant 

is an investor of Lithuania under Article 1(2)(b) of the BIT.”83 

The Tribunal also stated that the origin of the capital was not a decisive element in 

determining the existence of the investment, the Tribunal also emphasised that the 

host State was aware when dealing with the claimants that the corporation was a shell 

company with no considerable business in a third State’s territory. However, this 

decision faced an opposition from Tribunal’s chairman saying that it contradicted 

 
81 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on jurisdiction, (2004), para 22. 

82 Ibid, para 24. 

83 Ibid, para 38. 
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with “the object and purpose of the Treaty (ICSID) which is to provide broad 

protection to investors and their investments in the territory of either party”.84 The 

majority's decision demonstrates the significance of good faith, as the state’s previous 

awareness of a specific matter and consent to it results in the waiver of bringing it as 

an argument before the arbitral tribunal. The researcher also found a similar notion 

followed by the Saluka Investments BV v Czech Republic Tribunal after the objection 

of the host State on jurisdiction arguing that the claimant was a shell company, the 

Tribunal held that:  

“ […] The parties having agreed that any legal person constituted under their 

laws is entitled to invoke the protection of the Treaty, and having so agreed 

without reference to any question of their relationship to some other third State 

corporation, it is beyond the powers of this Tribunal to import into the 

definition of “investor” some requirement relating to such a relationship 

having the effect of excluding from the Treaty’s protection a company which 

the language agreed by the parties included within it.”85 

On the other hand, in the Phoenix case, when the host State objected the Tribunal’s 

jurisdiction saying that the investment is nothing more than a shell company of a 

different nationality created by a national of the host State in order to create diversity 

of nationality and access ICSID arbitration system, the Tribunal stated that:  

“The ICSID Convention/BIT system is not deemed to protect economic 

transactions undertaken and performed with the sole purpose of taking 

advantage of the rights contained in such instruments, without any significant 

economic activity, which is the fundamental prerequisite of any investor’s 

protection. Such transactions must be considered as an abuse of the system. 

The Tribunal is of the view that if the sole purpose of an economic transaction 

is to pursue an ICSID claim, without any intent to perform any economic 

 
84 Ibid, para 80. ; Tokios Tokelés v. Ukraine, Dissenting Opinion, Chairman Prosper Weil, (2004), para 

11. 

85 Saluka Investments BV v. Czech Republic, UNCITRAL, Partial Award, (2006), para 229. 
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activity in the host country, such transaction cannot be considered as a 

protected investment.”86 

From an overview of the aforementioned cases, the researcher noticed that the 

disparity in the decisions rendered on the issue of treaty shopping is linked to the 

difference in the circumstances surrounding each practice in each case. Thus, in order 

to avoid the emergence of bloated bureaucratic obstacles in the proceedings of 

investment treaty arbitration, the researcher finds it best to leave this determination 

to the discretion of each tribunal on a case-by-case basis. 

 

3.4- Conclusion  

In conclusion, restructuring can be identified as a deliberate process of adjusting the 

administrative structure or reorganising the basic elements of the corporation whether 

in terms of administrative or financial resulting in the emergence of a new and 

different set of strategies, policies, programs, and practices that may lead to cost 

reducing, performance improvements, and even change in the nationality of the 

corporation.  

However, legal actions taken to restructure or transfer the shares of a corporate either 

before or after the occurrence of any dispute between the investor and the host State 

can lead to treaty shopping to gain access to an international dispute resolution system 

which could be tantamount to an abuse of right and/or process. As it effects the 

balance of interests in a manner that favours the party invoking it. This may jeopardise 

the primary objective of international investment treaties, which is to stimulate 

economic activity among States and to encourage and protect legitimate and bona fide 

investments.87 The method in which a responsibility is fulfilled defines whether the 

 
86 Phoenix Action Ltd v. Czech Republic, icsid Case No. arb/06/5, Award of April 15, 2009. para 93. 

87 Ibid, para 100. 
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principle of “good faith” has been breached, and it is subject to the discretionary 

power implicitly granted to arbitral tribunals. 

The key for the investor to avoid allegations of treaty shopping is to consider making 

any transfer of shares or restructuring of the investment early enough, and surely 

before the arise of any dispute, to ensure the entitlement of the legal entity the 

protection sought of the BIT. Therefore, including a temporal aspect in the definition 

of treaty shopping by focusing on the time of the restructuring and the transfer of 

shares or when a dispute is on the verge or arising with the host State, as it could limit 

the use of it.88  

BITs and domestic laws have a considerable impact on the incorporation of shell 

companies, as in several provisions, the establishment of the corporation as an 

investment in the State’s territory is the sole criteria to fulfil the nationality 

requirements needed, which raises the potential of a third State national to establish 

shell companies to obtain treaty protection. However, tribunals are required to lift the 

corporate veil to determine whether the investor is a so-called mailbox corporation as 

alleged by the objecting host State on jurisdiction based on a treaty that requires 

"owning and controlling" in its definition of the term “investor”.  

 
88 J. Chaisse, “The Treaty Shopping Practice: Corporate Structuring and Restructuring to Gain Access 

to Investment Treaties and Arbitration.” 11 Hastings Bus. L.J. 225, (2015), pp 225-306, p228. 
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Chapter Four: Possible solutions for treaty shopping 

 

4.1- Introduction  

While the control test requires piercing the corporate veil of the entity to define its 

nationality for purposes of applying treaty protection, investors from host or third 

States establish shell companies in chosen jurisdictions in order to seek investment 

treaty protection that imposes the nationality of the corporate investor, either through 

its siège social or its incorporation, which facilitates treaty shopping. 

Consequently, to ensure stability in investor-state arbitration, certain restrictions for 

treaty shopping must be imposed, either in the investment treaty or in a separate 

agreement. Therefore, certain treaties provide “denial of benefits” clauses that permits 

a host state to withdraw investment treaty protection and benefits to investors who 

have accessed the relevant treaty scope solely by establishing shell corporations.89 

Thus, it is acknowledged that corporate entities could be employed as conduits to 

have an investment established within the jurisdiction of a third State’s BIT.90 

Some States seek to prevent “shell companies” investors from benefiting of a treaty 

protection by objecting jurisdiction for the lack of fulfilment of the nationality 

requirement on a few grounds, such as invoking the abuse of right principle or 

alleging that the investment lacks a genuine link with the home State or that its 

incorporation or restructuring is tainted by bad faith, even if the claimant satisfied the 

applicable term of “investor”.91 However, it can be concluded from the Tokios case 

that tribunals would mostly refuse to implement customary international law 

principles into international investment arbitration practice, e.g. genuine link and 

piercing the corporate veil, in the absence of clear and specific treaty-based 

 
89 S. Schill, “The Multilateralization of International Investment Law.” Volume 2, Cambridge University 

Press, (2009;2010), p 223. 

90 Ibid. 

91 M. Feldman, “Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration.” 

ICSID Review, vol. 27/no. 2, (2012), pp. 281-302, p 282. 
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regulations on the inquiry of a claimant-investor’s “real” nationality, even if requested 

by the respondent-State. 92 The researcher sees this as one of the main reasons States 

would rather resort to precautionary measures and setting clear and explicit rules 

when concluding agreements. 

The European Court of Human Rights interpreted the act of abuse of rights under 

Article 31 of the VCLT as:  

“the harmful exercise of a right for purposes other than those for which it is 

designed”.93  

This principle is usually invoked in cases where there is a conflict on the “real” 

nationality of the investor to ensure that the conduct was not indorsed in bad faith. In 

the following sections, the writer will elaborate on the principle of abuse of right and 

how it is used to eliminate treaty shopping (4.2) and the Denial of Benefits clause 

(DOB) adopted in BITs and how it excludes shell companies from being entitled 

under the treaty protection (4.3). 

 

4.2- Abuse of rights 

The doctrine of abuse of rights is usually invoked in cases where it is alleged that the 

investor restructures the investment to obtain a different nationality and access a more 

favoured BIT with the host State, which drives the latter to object on jurisdiction, 

resulting the Tribunal to rely upon this principle as a guideline to ensure that the 

conduct of the claimant was not performed in bad faith.  

According to the doctrine of abuse of rights, legal activities that are carried out by 

host States or investors in accordance with their internationally legitimate rights and 

authorities, become subject to international responsibility whenever they are abused 

 
92 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, (2004), para 36. ; J. Baumgartner, 

Conclusions of Part II, In: “Treaty Shopping in International Investment Law”, Oxford University Press, 

(2016), p 235. 

93 ECHR, Mirolubovs e.a. v. Latvia, Appl. No. 798/05, Judgment, 15 September (2009), para.62. 
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in bad faith to achieve aims that are contrary to the essence of rights. Regarding the 

character of international law, this principle can be viewed as inaccurate and unlikely 

to be stabilised; yet, its adoption in certain cases helps introducing valuable 

information that could guide the tribunal into deciding the “real” nationality of the 

investor on a case-by-case basis.94 The two main factors that help determine whether 

the corporate structuring or restructuring forms an abuse; are the time of the 

restructuring and the existence of the dispute on that time or the high probability of it 

arising. However, most of arguments presented by host States before the arbitral 

tribunals regarding actions taken by investors that resulted to the restructuring of the 

investment before the dispute arises were rejected, e.g. in Aguas del Tunarí v Bolivia, 

when the host State’s allegation that the timing of the corporate restructuring in 1999 

was carried out as a preparation to following events in 2000, was rejected by the 

Tribunal saying:  

“(c.) a decision as to where to locate a joint venture is often driven by taxation 

considerations, although other factors such as the availability of BITs can be 

important to such a decision, and  

(d.) it is not uncommon in practice, and -- absent a particular limitation -- not 

illegal to locate one‘s operations in a jurisdiction perceived to provide a 

beneficial regulatory and legal environment in terms, for examples, of taxation 

or the substantive law of the jurisdiction, including the availability of a BIT”.95 

One of the most fundamental pillars of any legal system is the bona fide principle as 

it reflects the tribunals’ desired guidance in the process of promoting ethics and 

integrity in investment relations by making it the focus of their reasonings and 

analysis in determining the conduct of both parties to any dispute. This principle has 

 
94 X. Zhang, “Propert Interpretation of Corporate Nationality under International Investment Law to 

Prevent Treaty Shopping.” Contemporary Asia Arbitration Journal, vol. 6, no. 1, (2013), pp. 49-74, p 

63. 

95 Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s 

Objection to Jurisdiction, (2005). 
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been embodied in many legal systems and regulations such as the VCLT.96 For an 

appropriate administration of justice, bona fide is deemed to be a structure of equity 

and fairness.97 Good faith is a fundamental concept of international law that enables 

interpreters to engage with an evolved and non-formalistic interpretation of treaties 

while also filling gaps in the law. Within the international law structure, good faith 

employs a specific constitutional feature that allows it to be used effectively and 

impartially.98 

In practice, the Tribunal in the Phoenix case described the Claimant’s investment as 

a “a rearrangement of assets within a family, to gain access to ICSID jurisdiction to 

which the initial investor was not entitled”.99 Since all the indications in the facts of 

the case lead that Phoenix did not undertake any economic activity, neither provided 

any business plan and no actual assessment of any economic transactions. As a result, 

the Tribunal concluded that the Claimant’s seeking to initiate the claim before The 

Centre was an abuse of ICSID investment arbitration system, therefore an abuse of 

right.100 Mobil v Venezuela Tribunal upheld the same notion by saying:  

“The aim of the restructuring of their investments in Venezuela through a Dutch 

holding was to protect those investments against breaches of their rights by the 

Venezuelan authorities by gaining access to ICSID arbitration through the BIT. 

The Tribunal considers that this was a perfectly legitimate goal as far as it 

concerned future disputes. With respect to pre-existing disputes, the situation 

is different, and the Tribunal considers that to restructure investments only in 

order to gain jurisdiction under a BIT for such disputes would constitute, to 

take the words of the Phoenix Tribunal, ‘an abusive manipulation of the system 

 
96 Article 26 of the Vienna Convention on the Law of Treaties: “Every treaty in force is binding upon 

the parties to it and must be performed by them in good faith.” 

97 “General Principles of Law and International Investment Arbitration”, edited by Andrea Gattini, et al., 

BRILL, ProQuest Ebook Central, (2018), p 194. 

98 C. Focarelli, “Rules In: International Law as Social Construct: The Struggle for Global Justice.” 

Oxford University Press, (2012), pp 241-355, p 324. 

99 Phoenix Action Ltd v. Czech Republic, icsid Case No. arb/06/5, Award of April 15, 2009. para 140 

100 Ibid, para 144. 
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of international investment protection under the ICSID Convention and the 

BITs’ [….].”101  

Relying on the above, the researcher finds it reasonable to say that treaty shopping is 

strongly tied to the principle of good faith and the doctrine of abuse of rights in many 

cases, as the investor would establish a corporation in a third country, lacking a 

legitimate motive, or would restructure the investment, solely for the purpose of 

acquiring a nationality that allows him/her to be protected by a BIT that gives the 

investor access to a more desirable dispute resolution method that he/she was not 

entitled to initially.102  

The researcher also stands with the view that for an investment restructuring to be 

regarded as an abuse of rights, the investor’s intention is a criterion condition, as it is 

usually satisfied by the awareness of a high possibility for a dispute to arise before 

any change in the structure of the investment.  

Nonetheless, when the host State is fronted with a claim brought by a corporation that 

appears to lack any actual link to its claimed home State, the respondent's first option 

should be a “denial of benefits clause” (if included in the treaty), rather than the 

doctrine of abuse of right.103 As this will be discussed more in the next subsection.  

 

4.3- Denial of benefits clause 

Most States are heading towards adopting the denial of benefits treaty-based clause, 

as it has become a more preferred solution for setting limits to treaty shopping than 

the abuse of rights doctrine. This clause allows the host State to deny the treaty 

benefits to a claimant that satisfies the criteria required under the investment treaty’s 

 
101 Mobil Corporation, Venezuela Holdings, B.V., et al. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB/07/27, Decision on jurisdiction, (2010), para 204, 205. 

102 J. Baumgartner, “Objections on Grounds of an Abuse of Rights or Abuse of Process. In Treaty 

Shopping in International Investment Law.” (2016), pp 202- 233, p220. 

103 M. Feldman, “Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration.” 

ICSID Review, vol. 27/no. 2, (2012), pp. 281-302, p 282. 
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definition of the “investor” but, however, lacks a genuine link to its alleged home 

State,104 e.g. the DOB clause in the Austria-Jordan BIT: 

“A Contracting Party may deny the benefits of this Agreement to an investor of 

the other Contracting Party and to its investments, if investors of a Non-

Contracting Party own or control the first mentioned investor and that investor 

has no substantial business activity in the territory of the Contracting Party 

under whose law it is constituted or organized”.105  

The word “may” in this clause indicates the unilaterally discretion of the States to 

invoke the DOB clause in the dispute, while some other investment treaties’ drafting 

obligates the tribunal to implement the clause by replacing “may” with “benefits shall 

be denied” or by including an implicit clause that excludes investors with no real 

economic activities from the application of the treaty.106 

The Energy Charter Treaty is the only binding MIT dealing primarily with energy 

industry investments and its protection. Article 17 of this treaty is an example of a 

DOB clause, as it grants the contracting parties the authority to deny treaty benefits 

to an investment that is owned or administered by a national of a third State, resulting 

in the legal entity lacking a genuine economic link with the alleged home State.107 In 

other words, it eliminates treaty shopping through shell corporations by allowing the 

tribunal to pierce the “corporate veil”. 

This article, however, does not specify the conditions under which the State party to 

the treaty can apply this clause, hence, previous cases such as Plama Consortium Ltd 

v. Republic of Bulgaria and Yukos Universal Ltd. (Isle of Man) v. Russian Federation; 

 
104 Ibid, p 283. 

105 Austria-Jordon BIT, (2001), art 10. 

106 See Jordan - United Arab Emirates BIT, (2009), art.11(4). 

107 P. M. Blyschak, “Yukos Universal v. Russia: Shell Companies and Treaty Shopping in International 

Energy Disputes.” Richmond Journal of Global Law and Business, vol. 10, no. 2, (2011), pp. 179-210, 

p 191. 
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(Yukos Universal), are viewed as a guidance on the interpretation of this article.108 

When applying Article 31 of the Vienna Convention on Treaty Interpretation,109 it 

occurs to us that a plain meaning of the title of Article 17 only authorizes the 

contracting party to deny the benefits provided for in Part III of the Energy Charter 

Treaty (from Article 10 to Article 16) and only in prospective effect.110  The Plama 

Tribunal upheld this interpretation and determined that it was a direct reference to the 

provisions of Part III by saying:  

“[…] the Respondent’s jurisdictional case here turns on the effect of Articles 

17(1) and 26 ECT, interpreted under Article 31(1) of the Vienna Convention. 

The express terms of Article 17 refer to a denial of the advantages ‘of this Part’, 

thereby referring to the substantive advantages conferred upon an investor by 

Part III of the ECT. The language is unambiguous; but it is confirmed by the 

title to Article 17: ‘Non-Application of Part III in Certain Circumstances’ 

(emphasis supplied). All authentic texts in the other five languages are to the 

same effect. From these terms, interpreted in good faith in accordance with 

their ordinary contextual meaning, the denial applies only to advantages under 

Part III. […].”111 

 The Tribunal proceeded with the interpretation of Article 17 and determined that this 

clause is a “reserved right”, which means that an investor or investment will continue 

to benefit from the provisions provided in Articles 10–16 (Part III) unless the 

 
108 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on 

Jurisdiction, (2005). ; Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, 

PCA Case No. 2005-04/AA227, (2009). 

109 Art 31, Vienna Convention on the Law of Treaties (1969): “A treaty shall be interpreted in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose.” 

110 Title of Art. 17, Energy Charter Treaty, (1991): “NON-APPLICATION OF PART III IN CERTAIN 

CIRCUMSTANCES”. ; Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. 

ARB/03/24, Decision on Jurisdiction, (2005), para 240(B). 

111 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on 

Jurisdiction, (2005), para 147. 
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contracting party invokes the denial of benefits clause.112 As stated in the reasoning 

of the decision:  

“In the Tribunal’s view, the existence of a ‘right’ is distinct from the exercise 

of that right. For example, a party may have a contractual right to refer a claim 

to arbitration; but there can be no arbitration unless and until that right is 

exercised. In the same way, a Contracting Party has a right under Article 17(1) 

ECT to deny a covered investor the advantages under Part III; but it is not 

required to exercise that right; and it may never do so. […]”113 

Furthermore, the respondent-State (Russia) in Yukos Universal case argued that since 

Article 17 does not specify the circumstances under which the State treaty party may 

utilize this provision, it is only fair to assume that the Article may be invoked at any 

time by the concerned State at its own discretion. Respondent adds that:  

“In order to benefit from Treaty protections, […] a company that comes within 

the scope of Article 17 must obtain a commitment from the host State that it will 

be treated as a protected investor. No such commitments have been 

obtained.”114  

Hereby the respondent-State denied all benefits of Part III of the ECT to the Claimant 

(Yukos Universal) and “[…] to each and every one of their offshore shell companies 

and structures.”115 The Claimant, on the other hand, contended that: 

“Article 17 specifies that each Contracting Party ‘reserves the right to deny the 

advantages’ of Part III. Thus the ‘right to deny’ must be exercised ‘but until 

 
112 R. Leal-Arcas, Commentary on the Energy Charter Treaty, Edward Elgar Publishing, (2018), p 251. 

; Anatolie Stati, Gabriel Stati, Ascom Group S.A. and Terra Raf Trans Traiding Ltd v.Republic of 

Kazakhstan, SCC Case No. V116/2010, Award, (2013), para. 745. ; Liman Caspian Oil BV and NCL 

Dutch Investment BV v. Republic of Kazakhstan, ICSID Case No. ARB/07/14, Excerpts of Award, 

(2010), para. 224. 

113 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on 

Jurisdiction, (2005), para 155. 

114 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. 2005-

04/AA227, Interim Award on Jurisdiction and Admissibility, (2009), para 446. 

115 Ibid, para 447. 



45 

 

such time as this right has been effectively exercised,’ the investor benefits from 

the protection of Part III of the Treaty.”116  

This, in addition to many arguments presented by the parties on the matter of Article 

17 of the ECT and its application, the Tribunal emphasized that Article 17 does not 

explicitly ban shell companies from accessing the ECT, because if the drafters had 

desired so, they would have expressly stated it.117  

The Tribunal in Yukos Universal found that the Claimant’s interpretation and 

application of this clause to the case is more convincing than the Respondent’s. 

Reinforcing their decision by saying:  

“Article 17(1) does not deny simpliciter the advantages of Part III of the ECT—

as it easily could have been worded to do to a legal entity if the citizens or 

nationals of a third State own or control such entity and if that entity has no 

substantial business in the Contracting Party in which it is organized. It rather 

‘reserves the right’ of each Contracting Party to deny the advantages of that 

Part to such an entity. This imports that, to effect denial, the Contracting Party 

must exercise the right.”118 

When analysing the practical application of disputes involving the denial of benefits 

clause, the question of when a State should apply that right in an international 

investment treaty arises. The majority of States invoke such provisions and efficiently 

deny the benefits of an applicable investment treaty when a dispute is proceeded, i.e. 

after becoming aware of an application for arbitration submitted under the investor-

state dispute settlement rules.119 However, due to the exceptional nature of the DOB 

clause, several arbitral tribunals instruct a rigid implementation of it, such as 

 
116 Ibid, para 448. 

117 P. M. Blyschak, “Yukos Universal v. Russia: Shell Companies and Treaty Shopping in International 

Energy Disputes.” Richmond Journal of Global Law and Business, vol. 10, no. 2, (2011), pp. 179-210, 

p 193. 

118 Case Yukos Universal Limited, para 456. 

119 See Guaracachi America, Inc. and Rurelec PLC v. Plurinational State of Bolivia, PCA Case No. 2011-

17, Award, (2014), para. 379 
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recommending the State to hand in a prior notice of the potential application of the 

DOB right to the investor in a fair and reasonable manner well before the investor 

declares to rely on the provisions of the denied benefits under the investment treaty 

in arbitration.120 

When deciding whether an investor is a shell company or operating for the purpose 

of treaty shopping, most arbitral tribunals conclude that piercing the corporate veil is 

unnecessary if the entity has been engaged in business and commercial activity in the 

home State.121 The case of AMTO v Ukraine exemplifies this point, when Ukraine 

objected on the jurisdiction of the Tribunal by invoking Article 17 of the ECT. 

However, the Tribunal confirmed the claimant’s involvement and participation in 

economic activity in the alleged home State, which would disqualify the DOB clause 

from being invoked by the host State, as it said:  

“[T]he purpose of Article 17(1) is to exclude from the ECT protections 

investors which have adopted a nationality of convenience. Accordingly, 

'substantial' in this context means 'of substance, and not merely of form'. It does 

not mean 'large', and the materiality not the magnitude of the business activity 

is the decisive question. In the present case, the Tribunal is satisfied that the 

Claimant has substantial business activity in Latvia, on the basis of its 

investment related activities conducted from premises in Latvia, and involving 

the employment of a small but permanent staff.”122 

On the other hand, the researcher stands with the view that even if the previous 

conditions were met and the legal entity did not conclude any economic activity in 

 
120 Khan Resources Inc., Khan Resources B.V., and Cauc Holding Company Ltd. v. The Government of 

Mongolia, UNCITRAL, Decision on Jurisdiction, (2012), para 255. ; See also, Anatolie Stati, Gabriel 

Stati, Ascom Group SA and Terra Raf Trans Traiding Ltd v. Kazakhstan, SCC Case No. V 116/2010, 

Award, (2013), para 716, “Art. 17 ECT only applies if a state invoked that provision to deny benefits to 

an investor before a dispute otherwise arose.” 

121 K. Chi-Chung, “Alternative Access to Investor-State Arbitration for Taiwanese Corporate Investors 

against China via Treaty Shopping.” Asia Pacific Law Review, vol. 23, no. 2, (2015), pp. 121-152, p 

133. 

122 AMTO v Ukraine, Stockholm Chamber of Commerce (SCC) Case No 080/2005, Final Award, 
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the alleged home State or was controlled by third State nationals, if the investment 

treaty does not include a DOB clause, the tribunal cannot rule it on its own.123 When 

the claimant in Tokios Tokelds v. Ukraine had no genuine link with its State of 

incorporation and was administered by nationals of the host State, but the Ukraine-

Lithuania BIT included no denial of benefits clause, it leaded the Tribunal to conclude 

that:  

“[…] We regard the absence of such a provision as a deliberate choice of the 

Contracting Parties. In our view, it is not for tribunals to impose limits on the 

scope of BITs not found in the text, much less limits nowhere evident from the 

negotiating history. An international tribunal of defined jurisdiction should not 

reach out to exercise a jurisdiction beyond the borders of the definition.”124  

 

4.4- Conclusion  

The investor’s lack of a legitimate motive to establish a corporate in a third State, or 

to restructure the investment only for the purpose of obtaining the nationality of a 

country that places the investment under the protection of a certain treaty, or allows 

access to a preferred international dispute settling mechanism, which would not have 

been reached without this nationality, raises several questions about the extent of the 

link between treaty shopping and the principles of abuse of rights and bona fide, and 

the methods used to narrow the phenomenon of using shell companies as conduits to 

attain the right of filing a dispute before The Centre. 

The researcher concluded by analysing tribunal decisions, that the concept of abuse 

of right is not founded in treaty language and hence could be subject to arbitrary 

implementation. Furthermore, the tribunal’s broad interpretation of this principle 

would permit the parties to structure their own hypothesis of abuse of rights to fit their 

 
123 L. A. Mistelis, & C. M. Baltag, “Denial of Benefits and Article 17 of the Energy Charter Treaty.” 

Penn State Law Review, vol. 113, no. (2009), pp. 1301-1322, p 1311. 

124 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, (2004), para 36. 
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interests, given the fact that the  burden of claiming a “right” under international law 

is challenging, not to mention an “abuse of right”.125 As a result, the treaty-based 

denial of benefits clauses are more favoured as a way of defence represented by the 

respondent State to limit treaty shopping, because it reflects a clear and explicit 

agreement of the treaty parties regarding the circumstances in which treaty benefits 

can be denied on the basis of the investor's lack of economic and genuine link with 

their alleged home State. 

DOB clauses also play a vital role in exposing a proper perspective to judicial persons 

as future investors with respect to the extent of connection needed with their home 

States for the purpose of being entitled under the protection of the treaty between the 

home State and the host State. However, to effectively invoke a DOB clause, the 

respondent State must successfully argue that the investor is not owned or 

administered by nationals of the alleged home State or that they have failed to 

participate in any required economic or commercial activities in that State.   

 
125 C. Focarelli, “Rules In: International Law as Social Construct: The Struggle for Global Justice.” 

Oxford University Press, (2012), pp 241-355, p 322 
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Chapter Five: Conclusion and Recommendations 

 

Investments have always piqued the interest of legal scholars and economists as it 

plays a major role in the economic, legal and political aspects of each State  and vice 

versa. Maintaining the stability of the relations between the foreign investor and the 

host State requires two interests to be reconciled: the state's desire to add value to its 

national economy and the investor's purpose of gaining profits, and from the conflict 

of these two objectives, the so-called investor-State dispute usually arises, which 

leads foreign investors to seek to resort to international arbitration for many reasons, 

foremost of which is the lack of confidence in the impartiality of the local judiciary 

system on the one hand, and the speed of arbitration procedures compared to judicial 

procedures. 

Bilateral and multilateral Investment Treaties are trade agreements that govern the 

terms of private foreign investment for nationals of one state in another. They seek to 

stimulate foreign direct investment in host nations by guaranteeing that foreign 

investors are fairly treated. They also provide provisions of compensation for 

expropriation, protection against unfair and discriminatory treatment, as well as a lack 

of protection and complete security. 

The acknowledgement by international and domestic laws of the concept of legal 

persons' nationalities, in addition to the nationality of a natural person, represents the 

main concern in protecting foreign investments from illegal acts that they may be 

exposed to in the territory of the host country, by outlining a range of criteria that 

must be satisfied before a foreign investor can benefit from the diplomatic protection 

of his or her home State and defend his or her interests, or by permitting the investor 

to represent himself or herself in disputes with the host State under arbitration or 

conciliation.  

International dispute resolution methods include protecting the investment project 

against non-commercial risks such as expropriation, unilaterally amending the 

contract terms, legislative instability, or breaching any other international 
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commitments by the host State, as well as its failure to provide the minimum 

treatment for foreigners without discrimination. Granting nationalities to legal 

corporations, much like natural persons, falls within the jurisdiction of each State 

through its selection of the criteria it deems appropriate; however, international law 

is concerned with determining the circumstances under which the State may exercise 

diplomatic protection or by setting the requirements by which the arbitral tribunal 

would have jurisdiction over an investor-state dispute.  

 

Results  

The objective of this thesis was to illustrate the techniques used by investors to obtain 

the greatest amount of protection possible under the scope of international arbitration 

and their impact on the integrity of the desired goal of establishing international 

arbitration institutions to settle investment disputes and to examine the effectiveness 

of the “solutions” or “precautionary mechanisms” practiced by States parties to 

disputes and investment agreements through an analysis of precedents.  

Moreover, this thesis concludes that governing the relations of States and outlining 

all rights and obligations among their international interactions in the investment 

sector is a must to ensure those international relations are established on a systematic 

and organized legal basis. Thus, the researcher argued that these foundations are 

primarily dependent on the investor's nationality, resulting in the emergence of many 

challenges in identifying it, especially with respect to legal entities. 

 With several nationality determination tests under international law; shell companies 

have found a way to obtain protection under the ICSID convention without having an 

actual economic link with their home countries. Moreover, some entities are 

established and structured or restructured internally in the jurisdiction of some States 

that specify the nationality of the corporation by its place of incorporation or it “siège 

social”, solely for the purpose of filing claims against the host countries before an 

arbitral tribunal under the Centre. While these conducts stand as forms of treaty 
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shopping, most States have sought to limit this practice, as represented in this study, 

by alleging the claimant-investor’s failure to meet the requirements  for the definition 

of the “investor” under the investment agreement invoked because of a control from 

a third-State party and the lack of an economic or genuine link between the claimant 

and its home State.  

One of the factors for having to comply to the provisions of international investment 

treaties between States that are commonly agreed upon is to guarantee that the 

investment in question, as a legal entity, has an international character, given its 

nationality and not the source of the capital. Unless otherwise agreed, the nationality 

of the legal entity should be determined on the basis of an economic and real link 

between it and the alleged home State. However, the researcher stands with the view 

that in the absolute lack of clear and specific treaty-based regulations on the inquiry 

of a claimant-investor’s “real” nationality or the demand for a genuine and economic 

link of the foreign investor with its home State, tribunals have refused to implement 

the doctrines of customary international law into international investment arbitration 

practice without a treaty-based rule for it. 

As demonstrated in the fourth chapter, the researcher argued that the two principles 

of abuse of rights and bona fide play an important role in influencing the arbitral 

tribunal’s decision when evaluating whether the deliberate transition in the 

investment structure that resulted in a nationality change is a legal administrative 

performance or abuse of rights to access treaty protection. When the investor’s bad 

faith in restructuring the investment is proven, this study uphelds that it should be 

characterised as “an abusive manipulation of the system of international investment 

protection under the ICSID Convention and the BITs.”126 Nonetheless, the denial of 

benefits clauses should be the State’s first option to prevent shell companies from 

enjoying treaty benefits, as it is a treaty-based clause; hence it represents a prior 

mutual agreement of the parties to the treaty to the possibility of its implementation. 

 
126 Supra note 101. 
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The researcher also concluded from this study that although many regard the Energy 

Charter Treaty to be the most successful international investment treaty to date, many 

energy-producing and energy-consuming States are not parties to it; Thus, the 

effective implementation of its provisions applies only to party States.127 

Furthermore, the decision from the Yukos Universal case indirectly gives field for 

possible future foreign investors with the nationality of a non-party State to the ECT 

to establish shell corporations in the territory of a party State solely for the purposes 

of acquiring the protection of the ECT.128 

 

Conclusion 

Ultimately, the researcher believes that since some denial of benefits clauses in 

investment agreements are voluntary for the State to apply, and along with the 

precedents illustrated in this thesis, indicates that the purpose is not to completely ban 

shell companies from being incorporated, as they are considered perfectly legal 

entities in many domestic jurisdictions, nor to prevent legal entities from restructuring 

their investments to the form it deems appropriate, but it is instead for the purpose of 

limiting the exploitation of this practice when it becomes arbitrary to the host State’s 

rights and sovereignty; whether by disavowing domestic courts as a means of 

resolving disputes or by unjustifiably enjoying specific treaty protection and benefits.  

  

Recommendations  

As much as it is preferred that host States should priorities their economic and 

political interests within the framework of promoting and encouraging foreign 

investments by creating the ideal climate for them, this study recommends that host 

 
127 In comparison to any other multilateral investment treaty, the ECT has full legal effect in 53 nations, 

with Asia and Europe having a strong representation. See “Contracting Parties and Signatories of the 

Energy Charter Treaty”, https://www.energychartertreaty.org/treaty/contracting-parties-and-signatories/  

128 Supra note 115. 

https://www.energychartertreaty.org/treaty/contracting-parties-and-signatories/
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States should also strengthen their regional sovereignty by monitoring and controlling 

capital incomes and potential investors, whether natural or juridical persons. Along 

with providing a legal structure that balances their objectives and the sought 

development in the economic, social and political sectors, either by amending their 

domestic legislation or by concluding international agreements in accordance with 

their interests.  

It is also recommended to include a standard or condition requiring the request of a 

persistent same nationality obligation from the date of the damage to the date of the 

filing of the claim against the same harm in multilateral or bilateral investment 

agreements. Thereby the possibility of suspicious restructuring decisions in the 

claimant's corporation that would affect its nationality after the injury and prior to any 

dispute arising would not be taken into consideration by the tribunal. 

Moreover, this study recommends the tribunals to concentrate on the causes and 

timeframe of the restructuring, as it is a detailed process that can be detected and 

tracked by experts and arbitral tribunals. The motives of this conduct could also be 

identified via delving into the administration course before and after the restructuring 

and connecting them to the period of the occurrence of a disagreement or the 

occurrence of actions that led file a claim by the investor against the host State.  

The researcher finds it necessary to conduct further studies to expand on all the points 

and reach on the everything that the researcher could not, and to express different 

point of views, and to address other issues with respect to nationality requirements 

under ICSID arbitration, in order to keep abreast of developments in the field of 

arbitration of international investment treaties. 
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