
The Human Right to Leave: But Whereto? 

  



  



 

Guilherme Marques Pedro 

The Human Right to Leave: 
But Whereto? 

 



Dissertation presented at Uppsala University to be publicly examined in Hall VIII,
Universitetshuset, Biskopsgatan 3, Uppsala, Friday, 9 September 2022 at 15:15 for the degree
of Doctor of Philosophy. The examination will be conducted in English. Faculty examiner:
Professor Paulina Ochoa Espejo (Haverford College).

Abstract
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While all persons — with a few exceptions — are allowed to leave any country regardless
of nationality, not all persons are allowed to enter any country of their choosing; and only
citizens enjoy, in principle, the right to enter their country of nationality, which most often,
and by necessity, is a restricted number of countries, since some of them prohibit multiple
nationality. One claim that is frequently made in contemporary migration-related literature,
and that much migration-related philosophical debate presupposes in one way or another, yet
remains unexplored, is the claim that the right to leave a state – enshrined in the Universal
Declaration of Human Rights of 1948 – does not entail a right to enter another state. This claim
is typically made in relation or conjunction with another (set of) claims: that this alleged state of
affairs is wrong somehow, or vice versa, that it is not. This dissertation deals with both claims
and offer a first systematic study of these. On the one hand, the aforementioned descriptive
claim has caught the attention of many observers who have, for the most part, taken it as a
fairly undisputed description of current international law. I defend the view I call descriptive
legal symmetrism, according to which there already is a form of symmetry between entry and
exit rights, albeit not the one that most scholars set out to look for. On the other hand, in the
context of the normative set of claims made by some authors concerning whether this alleged
state of affairs is either immoral or unlawful (or both) in that it would expose the migrant to
moral injustice and a protection gap in the contemporary human rights regime (namely, that
of having, after leaving a country, nowhere to go), I submit that the object of disagreement in
the normative legal debate concerns whether or not we ought to use the law to enforce what
I call ‘Proposition A’: ‘it is permitted that any person leaves any country (besides justified
exceptions), therefore it is obligatory that all states permit entry (besides justified exceptions)’.
I conclude that much of the debate focuses on matters that, albeit interesting in their own right,
might not be what is at stake. I hope to contribute to the normative discussion by sorting out
the different positions, illustrating their truth-making conditions, and stressing where a position
depends on problematic assumptions.
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Chapter 1 
Introduction 

1. What This Dissertation Is About 
Hassan Al Kontar appeared in major headlines in 2018.1 He had left his coun-
try of origin, Syria, and refused to return when the Syrian Civil War broke out. 
He had emigrated a few years earlier to the United Arab Emirates, where he 
worked as an insurance marketing agent. His work permit expired after the 
start of the conflict in Syria. So did his passport. Hassan remained in the Emir-
ates illegally, out of fear of being drafted by the army upon his return to Syria. 
He was arrested and deported to one of the few countries where Syrians were 
granted entry without visa: Malaysia. There, he was given a three-month tour-
ist visa, but impeded from leaving the airport. 

From Kuala Lumpur, he was denied boarding by airlines on the basis of his 
nationality until he finally made it to Cambodia. But upon his arrival to the 
airport, he was again refused entry, and sent back to Malaysia. Malaysia is not 
a signatory to the 1951 Convention Relating to the Status of Refugees and 
hence has no convention-based obligation to recognise him as a refugee. He 
also applied for asylum in Cambodia but was rejected. At the Kuala Lumpur 
airport he slept under a stairwell, using a public toilet with no shower or tow-
els, and was fed by the airport staff. He was promised legal aid by the United 
                               
1 The Washington Post, ‘A Syrian Man has been trapped at the Kuala Lumpur Airport for 37 
days and counting, 12/04/2018, available at: https://www.washingtonpost.com/news/ 
worldviews/wp/2018/04/12/a-syrian-man-has-been-trapped-in-the-malaysia-airport-for-37-
days-and-counting/ (last accessed 13/01/2021); Newsweek, ‘Syrian Man Stuck in Airport for 
100 Days Applies to Go to Mars’, 14 June 2018, available at https://www.newsweek.com/air-
port-syria-hassan-al-kontar-977531 (last accessed 13/01/2021); France24, ‘Hassan Al Kontar: 
la fin d'un long périple’, available at https://www.france24.com/fr/20181128-oeilmedias-syrie-
refugies-hassan-kontar-huddesfield-jamal (last accessed 13/01/2021); El País, ‘El refugiado 
sirio que vivió siete meses en un aeropuerto de Malasia logra asilo en Canadá’, 01/12/2018, 
available at: https://elpais.com/internac-
ional/2018/12/01/mundo_global/1543697526_350745.html (last accessed 13/01/2021); Pub-
lico, ‘Sírio obtém asilo no Canadá após oito meses a viver em aeroporto’, 27 November 2018, 
available at https://www.publico.pt/2018/11/27/mundo/noticia/sirio-obtem-asilo-canada-
apos-8-meses-viver-aeroporto-1852620 (last accessed 13/01/2021); The Guardian, ‘“You can 
feel the love”: Syrian who lived in airport on new life in Canada’, 7 January 2019, available at: 
https://www.theguardian.com/global-development/2019/jan/07/syrian-who-lived-in-airport-
new-life-canada-hassan-al-kontar (last accessed 13/01/2021); BBC News, ‘Hassan al-Kontar: 
Who is the man trapped in an airport helping now?’, 11 August 2019, available at: 
https://www.bbc.com/news/world-middle-east-49296093 (last accessed 13/01/2021). 
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Nations High Commissioner for Refugees. A group of volunteers tried to get 
him to Canada and several people are said to have proposed to marry him so 
that he could leave Malaysia. Since nothing worked, on the 100th day of his 
airport sojourn, he applied to NASA to join its mission to Mars. He was re-
jected. On the 1st of October 2018 he was arrested for staying in a ‘forbidden 
area’ of the airport. Most likely, it seemed, he would have been returned force-
fully to Syria. Malaysia’s immigration authorities claimed that 

Passengers at the boarding area are supposed to get on their flights but this man 
did not do so. He is situated in a forbidden zone and we had to take the neces-
sary action. [He will be] referred to the immigration department (…) [and] we 
will then communicate with the Syrian embassy to facilitate deportation to his 
home country.2 

The BBC claimed that several unsuccessful attempts were made to reach him 
through Whatsapp while he was in detention. The day of his arrest he posted 
several pictures of his ‘life journey’ since young age with the sentence:  

In hard times, you will discover that what you become during the process is 
more important than the aim itself.3 

Assuming that what Hassan means by ‘the aim itself’ is entering a country that 
is willing to accept him, the wanderer he became, a traveller of an airport’s 
endless corridor with no open doors, came to define him. He ended up in a 
legal limbo. So, in a world like ours, where states’ jurisdictions exhaust the 
surface of the earth and determine the relationship between the state and its 
legal subjects, yet that pledges to protect the human rights of everyone, in-
cluding non-nationals, how can these legal limbos be allowed to permeate the 
structure of the international human rights regime?4  

This dissertation is an attempt to address this question.5 

                               
2 BBC News, ‘Syrian Hassan al-Kontar removed from Malaysia airport after months’, 2 Octo-
ber 2018, available here https://www.bbc.com/news/world-asia-45267414 (last accessed 
13/01/2021). 
3 Ibid. 
4 Al Kontar was held in a detention facility for 58 days before a Canadian asylum application 
was expedited for him. On 26 November 2018, Al Kontar landed in Vancouver as a permanent 
resident of Canada. Since August 2019, Al Kontar has been organizing a refugee resettlement 
program called Operation Not Forgotten, sponsored by the Refugee Council of Australia 
and Amnesty International, which they plan to raise a total of C$3.3 million to resettle refugees 
stranded in Nauru and Manus Island into Canada. These refugees are from countries including 
Iran, Myanmar, Afghanistan, Sri Lanka, Pakistan, and Iraq, while some are stateless. 
5 The research presented in this dissertation was conducted under the auspices of the research 
project Civis Sum (2015–2021) sponsored by the Knut & Alice Wallenberg Foundation. 
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2. Object and Purpose 
Migration is a recurrent issue in contemporary politics.6 As a consequence, it 
is also a growing concern among practical philosophers, including ethicists, 
political theorists, social philosophers and philosophers of law, as well as so-
cial scientists of many disciplinary backgrounds. While in a first wave of 
scholarship claims about the admission and fair treatment of migrants were 
mainly embedded in general treatments, more focused works are starting to 
appear. Since Phil Cole’s Philosophies of Exclusion (2000) and Joseph 
Carens’ The Ethics of Immigration (2013), a growing scholarship on migra-
tory justice and politics is now flourishing (e.g. Fine & Ypi’s Migration in 
Political Theory from 2016), dealing with issues of fairness, democracy and 
justice concerning ‘people on the move’, as Gillian Brock calls it in her re-
cent Justice for People on the Move (2020). Much has been said about topics 
such as justice and migration (e.g. Sarah Song’s Immigration and Democracy 
from 2018, Rainer Bauböck’s Democratic Inclusion from 2018, Ayelet Sha-
char’s The Shifting Border from 2020), territorial rights and migration (e.g. 
Margaret Moore’s A Political Theory of Territory from 2017, Anna Stilz’s 
Territorial Sovereignty: A Philosophical Exploration from 2019, Jorge 
Nunez’s Territorial Disputes and State Sovereignty from 2020), self-determi-
nation and migration (e.g. Allen Buchanan’s Justice, Legitimacy, and Self-de-
termination from 2007, David Miller’s Strangers in Our Midst from 2016), 
refugees (e.g. Paul Collier and Alexander Betts’s Refuge from 2017, Ruvi 
Zeigler’s Voting Rights for Refugees from 2017, Elizabeth Cohen’s Illegals 
from 2020, David Owen’s What We Owe to Refugees from 2020), but also 
temporary migration, voluntary and forced migration, terrorism and migration 
to name but a few. 

A claim that is frequently made in this literature, and that much migration-
related philosophical debate presupposes in one way or another, yet that has 
not been properly analysed in any systematic way, is the claim that the right 
to leave a state (RL) – enshrined in the Universal Declaration of Human 
Rights of 1948 (UDHR)7 – does not entail a right to enter another state (RE).  

This claim is typically made in relation or conjunction with another (set of) 
claims: that this alleged state of affairs is wrong somehow, or vice versa, that 
                               
6 For a full overview of the state of the art based on bibliometric methods, see Pisarevskaya, 
Levy, Scholten & Jansen 2020: 455–481. 
7 The right to leave (RL) appears in many international law sources. Formulation in international 
legal documents typically follow its enunciation in the UDHR that states that: ‘1. Everyone has 
the right to freedom of movement and residence within the borders of each State. 2. Everyone 
has the right to leave any country, including his own, and to return to his country’. The more 
salient formulations of the right to leave follow the UDHR verbatim. E.g. International Cove-
nant on Civil and Political Rights (ICCPR 1966: Art. 12), the European Convention on Human 
Rights (ECHR 1950: Art. 2 of Protocol 4, 1964), the International Convention on the Protection 
of the Rights of All Migrant Workers and Members of their Families (1990: Art 8), the Protocol 
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (2000) 
and the Protocol against the Smuggling of Migrants by Land, Sea and Air (2000). 
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it is not. This dissertation deals with both the first claim, which is a descriptive 
question about contemporary Human rights (HR) law, and the second set of 
claims, that are normative questions about the wrongfulness (or not) of this 
state of affairs in contemporary HR-law. 

My purpose in this dissertation is to explore this hitherto understudied as-
pect of contemporary theoretical inquiry on migration and hence fill a void in 
the literature. I aim do delineate the literature that can reasonably be said to 
be relevant to RL in its relation to RE. In order to reach this goal, I have col-
lected a vast amount of sources of different kind: I have read texts by moral 
and political theorists,8 legal theorists,9 political scientists,10 international pub-
lic lawyers generally and migration lawyers specifically,11 international pri-
vate lawyers,12 historians generally and legal historians specifically,13 IR-
scholars,14 and more; I have consulted historical materials,15 legal sources,16 
other soft-law and political materials,17 political pamphlets,18 textbooks for re-
searchers and handbooks for legal practicians,19 newspaper articles (e.g. The 
Guardian, The BBC, Publico), and many more. I have not aimed to reconstruct 
an exhaustive list of all references I could find to the problem I discuss, but 
rather to show the richness of the materials that dwell on the topic in view of 
enriching a debate that otherwise risks being viewed merely from within indi-
vidual scientific disciplines and narrow research agendas. 

Secondly, and related to that broader purpose, this dissertation aims to ex-
amine the literature that I have hereby delineated by discerning, reconstruct-
ing, and clarifying arguments that have been put forward in this literature so 
as to understand the different positions by pinning down the object of disa-
greement more rigorously. In short, the point is to draw out the dialectical 
geography of a problem that has remained hidden in spite of its magnitude. 
My inquiry is therefore not normative, which is why I do not apply normative 
methods. The reason why I have chosen this approach is because one cannot 

                               
8 E.g. John Rawls, Michael Walzer, Phil Cole, Anna Stilz, Lea Ypi, Charles Wellman, David 
Miller. 
9 E.g. John Finnis, Luigi Ferrajoli, Wesley Hohfeld, Eugenio Bulygin. 
10 E.g. Rainer Bauböck, Helle Kanger. 
11 E.g. Violetta Moreno-Lax, Catharine Costello, Herst Hannum, Den Heijer, Nafziger, Elspeth 
Guild, Gregor Noll. 
12 E.g. de Groot & Vonk. 
13 E.g. Stephan Neff, Martti Koskenniemi. 
14 E.g. Andreas Osiander, Phil Orchard. 
15 E.g. early modern peace treaties and late medieval scholarship, as well as legal documentation 
from international organisations. 
16 E.g. case-law from the European Court of Human Rights. 
17 E.g. UN Human Rights Commission documents. 
18 E.g. Antony Pagdan, Luigi Ferrajoli. 
19 E.g. Oxford Handbook of the History and the Theory of International Law, the Cambridge 
Companion to International Law, The Routledge Handbook of International Law of these pub-
lishing houses also their HR law handbooks, as well as Vincent Chétail’s Research Handbook 
on Migration Law from Edward Elgar and Cecilia Bailliet’s Research Handbook on Interna-
tional Law and Peace also from Edward Elgar. 
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take a normative stance on something which is unclear and indeterminate, lest 
one is to incur in wrong judgment. I hence hope to contribute to the normative 
debate not by adding yet another voice pro et contra the wrongfulness of the 
alleged state of affairs, but by sorting out the different positions, illustrating 
their truth-making conditions, and stressing where a position depends on prob-
lematic assumptions.  

The novelty and originality of the dissertation consists in two key elements: 
the research topic and methodology. It not only explores the connection be-
tween entry and exit rights in the contemporary discussions on migration, and 
in historical hindsight, but also contributes to the study of the topic by deploy-
ing a combination of methods not utilized to date. I have drawn on several 
bodies of literature, including work by legal and political scientists, legal the-
orists and practical philosophers. I have made use of a great variety of sources, 
such as legal documentation from international organisations, history of IR 
texts, legal history scholarship, political pamphlets, textbooks for students, 
and handbooks for legal practicians, newspapers, case-law and jurisprudence, 
comments on the law by legal scholars, comments on the law by legal philos-
ophers, comments on policy by political scientists, comments on policy by 
political theorists. These sources are of different types and constitute the pri-
mary sources as they refer, in one way or another, to the problem of interest 
in this dissertation.20 

It must be noted at this point that a lot of scholarship on migration, refugees, 
asylum, border control and alike do not deal at all with the problem here men-
tioned, notwithstanding the fact that it seems to be a quite basic problem of 
migration governance. Examples of books where one would expect to find 
mention of this problem are Joseph Carens’ Ethics of Migration from 2013 
and Collier & Betts’ best-seller Refuge, now edited by Penguin; both fail to 
say anything on the problem I deal with. A similar observation can be made 
for most texts on refugeehood, like for instance Emma Haddad’s The Refugee 
in International Society from 2008 or Alexander T. Aleinikoff’s pioneering 

                               
20 This problem is distinctly formulated in a vast number of sources of different kinds: texts by 
moral and political theorists (Cole 2000, Oberman 2014, Wellman 2014, Fine & Ypi 2016, Stilz 
2014, Cole & Wellman 2011, Cole 2000, Verlinden 2010, Miller 2010, Miller 2005, Morsink 
1999, Rawls 1999, Henkin 1994, Dummett 1992, Barry & Goodin 1992, Carens 1987, Walzer 
1983, Whelan 1981), legal theorists (e.g. Finnis 1992, Ferrajoli 2018), political scientists 
(Bauböck 2006, Kanger 1981 & 1984), international public lawyers generally and migration 
lawyers specifically (Stoyanova 2020, Guild & Stoyanova 2018, Moreno-Lax 2017, Markand 
2016, Costello 2016, Kochenov 2012, McAdam 2011, Den Heijer 2010, Harvey & Barnidge 
2007, Purcell 2007, Juss 2004, Guild 2003, Noll 2003, Hailbronner 1996, Dowty 1988, Hannum 
1987, Nafziger 1980, Aybay 1977, Jägerskiöld 1972, Vasak & Liskofsky 1976, Fauchille 1924), 
international private lawyers (e.g. de Groot & Vonk 2016), historians generally and legal his-
torians specifically (Neff 2014, Koskenniemi 2001), IR scholars (e.g. Orchard 2008, Osiander 
2001), and more (Behrman & Kent 2018, Ryan & Mitsilegas 2010). To date the secondary 
literature on this problem is constituted by a Master thesis written by a Dutch student (Jansson 
2017) that does not engage in any philosophical analysis of the claims made about the problem 
that I deal with. 
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book on Immigration and Nationality Laws of the United States, of which new 
editions are published on a yearly basis. 

These omissions are evocative of a difficulty I have met in researching this 
problem: while many scholars have indeed noticed that there is (or that there 
is a perception that there is) some ‘issue’ regarding RL and RE in relation to 
international migration, that ‘issue’ has not been systematically treated, em-
pirically investigated and much less theoretically analysed. Hence, I have not 
been able to work on secondary literature, i.e. literature being written not on 
the problem directly but about the reflections on the problem. There is only 
one exception to this general absence of secondary literary to my knowledge. 
It is a Master thesis written by a Dutch student in 201721 that is relevant to 
mention here because the fact that the only literature that would qualify as 
secondary is, indeed, making an effort to overview the literature on the prob-
lem, perhaps in a rather superficial way, but does not engage in any philosoph-
ical analysis of the claims made in this body of literature. To my knowledge, 
there simply is no secondary literature concerning my topic that engages in 
philosophical analysis or brings in a legal theoretical perspective into the de-
bate. I understand that my dissertation constitutes a first attempt to provide 
such secondary literature about how the problem has been cast and addressed 
by others. I have, in other words, collected other scholars’ views and opinions 
on what has been called ‘asymmetry’ between entry and exit rights concerning 
migration, inserted these into a theoretical framework, critically assessed their 
consistency and quality more generally, and hereby provided a reflexive view 
of the problem this dissertation deals with. By providing this first analytical 
contribution to the secondary literature on the problem, I have also made a 
contribution by filling a gap in the available literature. 

My goal with this dissertation, as mentioned, is to render the various posi-
tions explicit and clear, and then to examine them so as to better grasp where 
the disagreement lies. One difficulty in reaching my objective is the unsys-
tematic state of the literature on this problem, scattered as it is over a large 
number of sources; another lies in the fact that several formulations of the 
problem this dissertation focusses on seem to be available in the literature. 
The difficulties stem from the fact that, with few exceptions, such as the de-
bate between Phillip Cole and Christian Wellman, most contenders are not 
addressing one another’s arguments directly. This means that the conceptual 
tectonic plates shift and shiver greatly. In order to reach my goal, I have set 
out to analyse in detail the different claims made on the wrongfulness of the 
alleged state of affairs in international HR law and to sort out these claims on 

                               
21 Linde Jansson, The Right to Leave and the Right to enter: Two Sides of the Same Coin, (Uni-
versiteit Leiden 2017), available at: https://openaccess.leidenuniv.nl/bitstream/han-
dle/1887/52825/Linde%20Jansen%20-%20%20Masterthesis%20-%20The%20right%20to%20 
leave%20and%20the%20right%20to%20enter%20DEF.pdf?sequence=1. 
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the basis of the nature of the disagreement (whether it is about e.g. the nature 
of rights involved, their interdependence, etc.). 

Let me start by articulating my research questions. 

3. Research Questions and Outline 
My first research question is: Is there a gap in international law at play and 
what would it consist in? More specifically, is there a gap in HR law, a defi-
ciency in its ability to protect right-holders before certain situations where one 
can leave but does not seem to be able to enter? What would it consist in? To 
answer this question, I have applied methods of legal dogmatic analysis, com-
bined with methods of critical survey of the literature of legal science on these 
matters. I have complemented the review of the matter by adding a historical 
inquiry (chapters 3 and 4) into the history of RL, which also serves the purpose 
of enucleating and listing various meanings of the ‘right to leave’ that stretch 
from temporary travel to renunciation of citizenship. But its main purpose is 
to show how the very terms of the problem change, from being a general ques-
tion pertaining to migrants in general to being a more focused problem for 
specific categories of people moving across borders, namely refugees and 
stateless, or individuals lacking the protection of their state of origin. In chap-
ter 3 I hypothesise that this change in the framing of the problem of a possible 
relationship between RL and RE is connected, historically, to the disappear-
ance of terra nullius, in the sense of reachable and inhabitable land beyond 
any jurisdiction.  

The descriptive claim mentioned above has caught the attention of many 
observers who have, for the most part, taken it as a fairly undisputed descrip-
tion of current international law. Another research question thus concerns how 
warranted this assumption is. Is this descriptive claim plausible? And if it is, 
how is it so? What understanding of the human rights regime regulating mi-
gration rights makes this the case? And what is the rationale of the rules con-
stituting this regime in order for it to be the case that this claim holds? I deal 
with in this question in chapter 5. 

The descriptive claim about HR law referred above has, as mentioned, also 
spurred a normative disagreement. The polemic arises from disagreement as 
to whether this alleged state of affairs is either immoral or unlawful (or both). 
According to some authors at least, it would expose the migrant to moral in-
justice and a protection gap in the contemporary human rights regime: namely, 
that of having, after leaving a country, nowhere to go – just like the myth of 
the Flying Dutchman, a Dutch boat that set off to sail and was never able to 
port anywhere, ending up as a ghost who haunts those who venture into the 
sea without knowing whether or not they will be admitted in another land22. 

                               
22 For more details about the literary myth see Dale 1991.  
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For some therefore it is wrong (morally and/or legally) that the right to 
leave a state (RL) – enshrined in the Universal Declaration of Human Rights 
of 1948 (UDHR) – does not entail a right to enter (RE), whereas others hold 
the contrary view, i.e. that it is not wrong (morally and/or legally) that the 
right to leave a state (RL) does not entail a right to enter (RE). The central part 
of this dissertation enquires about the conditions under which these positions 
become meaningful and it seeks to analyse and clarify the concepts, the prop-
ositions and the assumptions lying behind each side of the debate. In the next 
chapter on the problem-setting I aim to show that there is disagreement on 
what ought to count as a condition of satisfiability of the norm enshrining RL. 
This implies that the disagreement is not shallow: we are not dealing simply 
with positions talking past each other, albeit as we will see, this sometimes 
seems to be the case. It is also important to stress here the salience of the 
problem that the dissertation deals with, which is far from a mere theoretical 
puzzle or academic dispute. 

These two positions concerning the wrongfulness of this alleged state of 
affairs in contemporary HR law are also often understood in relation to claims 
about there being an ‘asymmetry of rights’ at hand in the alleged state of af-
fairs. This is why the two camps opposed on the normative question of the 
wrongfulness of the alleged state of affairs in contemporary HR-law, are iden-
tified heretofore as asymmetrists and symmetrists. I am aware of the fact that 
symmetry and asymmetry are metaphorical terms, and as such unsatisfactory. 
I do make an effort in the chapters that follow to articulate possible interpre-
tations of this ‘asymmetry’ talk so as to step outside the metaphorical language 
that prevails in the literature. The consensus around the use of metaphors, such 
as that of symmetry or asymmetry, in reference to rights, does not help, be-
cause once such metaphors are boiled down to more rigorous semantics, dif-
ferences in meaning tend to arise. Also, notwithstanding the fact that sym-
metry and asymmetry slithers through the discussions at various points, not 
all authors use such terms. Finally, to cast the relation between RL and RE in 
these metaphorical terms is itself representative of different positioning within 
the debate: those who resort to metaphor in order to either describe this rights-
relationship comprehensively, or to pick out what they see as relevant aspects 
of that relation, are already acknowledging that such relation obtains in some 
form. Even when it is a negated relationship, i.e. that the author negates that 
there is or should be an (a)symmetry, it is still the case that the very use of the 
metaphor of symmetry casts the two legal positions or moral rights (depending 
on the context) – RE and RL – as being viewed from a ‘interactionist’ point 
of view, i.e. a point of view that understands the legal positions or moral rights 
within a single framework of reference, be that morality or a legal system. 
Having flagged the fact that the terminology is perhaps not the most felicitous, 
I have however retained the terms here in absence of better alternatives.  

In chapters 7 and 8, the research questions that drive my work are related 
to the aim of this dissertation in that they map the dialectical geography of the 



 

 19

problem at hand. I look at the different positions and examine them according 
to different levels of analysis and according to whether the claims made are of 
a descriptive or a prescriptive kind and whether they purport to refer to mo-
rality or law. By ‘levels of analysis’ I refer to the planes of contention in which 
authors diverge when making claims and counterclaims about different things: 
the kind of relation between rights (among which rights does the relation takes 
place: the right to leave (RL) and the right to enter (RE), or also the State’s 
right to exclude (SRE)?), the nature of rights (are the claims made about moral 
or legal rights?), and the characteristics of the system within which that rela-
tion takes place (is international law read from a monist or a dualist perspec-
tive?). 

We owe the formulation of ‘levels of analysis’ to the IR theorist Kenneth 
Waltz, who in his 1959 book, Man, State and War (Waltz 1959), stressed the 
need to look at international relations from the viewpoint of three different 
perspectives, corresponding to three spheres of social action: that of the indi-
vidual, that of the state and that of the system of states. This dissertation bor-
rows that formulation for the sake of simplification, but not its overall content. 
As in the case of Waltz, it identifies three major lines of disagreement. But 
these differences are not referring to distinct agential powers of key units in a 
given social system. Rather, ‘levels of analysis’ refer to the planes of conten-
tion in which positions diverge on claims and counterclaims about the sort of 
‘relation’ they stress when claiming that exit rights relate (or do not to relate) 
to entry rights (level of analysis 1); the type of rights they privilege when talk-
ing about exit and entry rights (level of analysis 2); and the fundamental as-
sumption about the system of relations that stems from a claim about individ-
ual migration rights and the correlative state duties, where ‘system’ means the 
international legal system – in those cases where international law is construed 
as such – and not the international system that Waltz referred to as a social 
system of relations among states (level of analysis 3). Recourse to the lan-
guage of ‘levels of analysis’ remains, however, pertinent because it is along 
these levels that the analysis of concepts gains meaning and is able to produce 
a coherent chart in which the different positions can be compared and brought 
to light within one single overall theoretical framework. This dissertation thus 
maps the positions on the topic of this dissertation with the aim to clarify the 
core normative disagreement. 

The first level of analysis looks at the relation between RL and RE. How 
are we to understand the relation between RL and RE? Among which rights 
does the relation take place? This is the research question of chapter 5. I artic-
ulate the claims so as to show that for some RL would relate (or not) to the 
RE, but for others, RL would (or not) relate to the State’s right to exclude 
(SRE)? Here, the distinction to be made is not along the dividing line of moral-
legal rights, but rather about how authors think that legal rights operate in re-
lation with other legal rights in order to gain either meaning or legal validity, 
if they do at all. I explore this issue in chapter 2 and again in chapter 6. The 
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point I wish to stress here is that this level of analysis gains even more salience 
when we notice how even those who deny a connection between RL and RE 
are led to formulate its absence in terms of lack of ‘interdependence’ or rights 
in ‘isolation’. What do they mean exactly when claiming that a right — be it 
moral or legal — stands ‘in isolation’ from other rights? And foremost what 
does it mean for the debate on RL-RE relation? To answer this question in 
chapter 2 I explore the relevant literature and offer an overview of claims 
about an alleged relation between entry and exit rights in HR law and interna-
tional law, spelling out the role of other human rights such as the right to na-
tionality, the right to seek asylum, the right to return and more in the ecology 
of statuses that may be deemed interrelated, against the background of state 
sovereignty, including the state’s right to exclude (SRE) which is grounded 
on the principle of collective self-determination in international law. I will 
also show that the relation between RL and RE does not succeed in fulfilling 
the purpose of the system, namely to protect the person from the limbo of 
having no place that will admit her after having legally left.  

The second level concerns the distinction between moral and legal rights. 
This second level of analysis is, in other words, concerned with the nature of 
the rights involved in the dispute: Are we talking about moral or legal rights? 
It often looks as if a position in the debate would be the claim that RL is a 
legal right and RE would be, or would not be, a moral right. This is a prima 
facie formulation of the problem that is unsatisfactory and this motivates the 
focus on the nature of the rights involved that I deal with in chapter 6. How 
are we to understand the nature of the rights involved? This is one of the re-
search questions I deal with in chapter 6 where I attempt to draw a distinction 
between the legal and the moral components of the debate. I am interested in 
distinguishing claims concerning legitimate expectations that hold in morality 
from claims about the justified use of the law and one way to do this is to 
specify for each possible position that can be held in the normative discussion 
over RL whether the positions purports to be about legal or moral rights. 

This level of analysis is important for two reasons: first, some authors are 
utterly unconcerned with what the law says and focus specifically on what 
normative ethics has to say about moral claims to leave and enter a country, 
while other authors seem to be exclusively focused on interpreting the law. 
Surely, those who take a legal approach may also sometimes make claims 
about morality but more common is the opposite: That those who take a moral 
approach make claims about the law. For the sake of producing the most rig-
orous and systematic depiction of the various possible positions on the matter, 
we should keep the focus on legal and moral rights separate. I therefore ask, 
concerning each position, whether the claims made about RL and RE purport 
to be about the law or about morality. 

Another reason for introducing this level of analysis is to highlight that 
several positions in the literature are moral claims about the law, and there is 
a specific direction within a group of scholars who claim that the legal right 
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to leave a country itself gives rise to morally justified expectations in individ-
uals having crossed borders to be admitted into another country. The position 
is interesting but also a bit unclear. To know whether these expectations are 
legitimate is an issue worth looking into but I shall not do that here. It would 
require a separate normative inquiry. Here I shall just call attention to the fact 
that the distinction between legal rights and moral ones is valuable in trying 
to understand the claims made in the debate.  

Roughly, by moral rights I mean justified expectations or warranted claims 
and by legal rights I mean a type of legal position enforced by the legal system 
that typically protects a choice or an interest.23 The way the distinction works 
here is that it is connected to the distinction between imperfect and perfect 
rights.24 One way in which a legal right is turned into a form of ius imperfectum 
occurs in cases in which a subject has a legitimate expectation without there 
being an identified corresponding duty-bearer, whereas in cases of ius perfec-
tum a subject would have a legitimate expectation where the corresponding 
duty-bearer is determined. 

Such lack of an identified duty-bearer can be identified in the discussion of 
a purported human right to enter. Whereas we know which state has the obli-
gation to let leave in the case of RL, we do not know which state would be the 
duty-bearer in the case of an RE that would ‘match’ RL: would the obligation 
befall one specific state? In the international community as whole? Or all 
states individually? It is therefore unsurprising that, those advocating the re-
form of the international law on this point insist that reform would be neces-
sary for RL not to be ‘theoretical’, ‘illogic’, ‘half’, ‘non-exercisable’, ‘injusti-
ciable’, ‘unpracticable’, ‘dormant’, ‘hollow’ or alike (i.e. imperfect in the 
sense just referred above).25 

Yet another aspect worth mentioning is that, sometimes, claims that are 
apparently descriptive turn out to be claims about moral rights, not claims 
about HR law. I treat these claims as prescriptive claims. I do not enter the 
vexata quaestio of discussing whether claims about moral rights can be ‘ob-
jectively’ correct or not: so, whether one could possibly take a ‘descriptive’ 
view on ‘moral rights’. I exclude this perspective not because I am able to 
prove that is it correct or vice versa incorrect, but because this perspective is 
never articulated in the literature over RL in which the meta-ethical side is not 
developed.  

                               
23 See inter alios Wenar, Leif, Rights, The Stanford Encyclopedia of Philosophy (Spring 2021 
Edition), Edward N. Zalta (ed.), forthcoming URL = <https://plato.stanford.edu/ar-
chives/spr2021/entries/rights/>. 
24 According to Salmond, ‘a perfect right is one which corresponds to a perfect duty. A perfect 
duty is one which is not merely recognised by law but also enforced by law’. This means that a 
person cannot go to court for the breach of imperfect right. Imperfect rights are said to lack in 
justiciability. One source of lack in justiciability is the unidentified identity of the duty-bearer. 
25 E.g. Fauchille 1924: 324, Lauterpacht 1945: 130, Morsink 1999: 75, Den Heijer 2010: 158. 
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Do notice furthermore that we find in the debate lots of claims about how 
the law ought to be, or not to be. These claims are also prescriptive, but they 
are about legal rights. One of the most confusing aspects of the debate is that 
the normative accent, so to speak, is sometimes put on the verb and sometimes 
on the noun. If the normative accent is put on the verb, it is affirmed that the 
RL should, or should not, entail RE. If the normative accent is put in the noun, 
it is affirmed e.g. that the moral right to leave a state entails a moral right to 
enter. Now, where the normative accent is put on the noun, we are dealing 
with a prescriptive claim about a relation between moral rights. 

Vice versa, if there is no normative accent put on the noun (as I take is the 
case when the lawyer makes a claim about that current state of law, a.k.a. valid 
law), it is also easy to see that we are dealing with a descriptive claim about a 
relation between legal rights. The set of claims and counterclaims according 
to which the legal RL any country does (or not) entail a legal right to enter 
elsewhere is in fact a question about what the law says. Whether it really is 
the case that the legal right to leave any country entails a legal right to enter 
another or not is a matter of fact in international HR law. Put differently, if 
there is no normative accent put on the noun, we are dealing with what I called 
the descriptive claim about the relation between RL and RE. 

But in this debate, as we shall see, it is not at all the case that theorists do 
spell out whether or not the normative accent is to be located in the noun. 
Often, however, it can be determined whether there is a normative accent lo-
cated on the verb: it is thus easier to see if the claim is about how some-
thing is or about how something ought to be. What is often unclear at first look 
is whether that something consists of legal rights or moral rights. If it is about 
moral rights I treat the claim as prescriptive, as if it were an ought-claim. If it 
is about legal rights I treat it as a prescriptive claim iff it is combined with a 
normative accent on the verb, i.e. if it is a claim about how the law ought to 
be.  

In other words, it is far from clear in the texts dealing with the RL-RE re-
lation if and when the claims made are claims about moral rights or about 
legal rights. It is therefore up to the interpreter (me, in this case) to offer a 
reconstruction of what is being said that allows us to reconstruct whether the 
claims are claims about one or the other kind of rights. The second level of 
analysis deals with this problem concerning the nature of the rights involved. 

The reason this is important is to avoid the position that consists in affirm-
ing that a legal right to leave ‘entails’ a moral right to enter. This is what we 
may call a ‘prima facie’ version of the problem that is unsatisfactory since the 
rights that are said to ‘relate’ to each other must be entities of the same nature. 
If the problem would consist in claiming that a legal right to leave entails a 
moral right to enter, we would be left without guidance, in the place of Buri-
dan’s ass, as to whether the (putative) status qvo in international law should 
be reformed or not, which is what is preoccupying the people in the literature. 
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Therefore, a first step in making the disagreement clearer is to spell out what 
the claims made are really claims about. I do this in chapter 6. 

Do notice also that where the normative accent is put on the verb, things 
are also complicated. One could be saying for instance that the legal right to 
leave a state should entail a legal right to enter. I shall call this position pre-
scriptive legal symmetrism (PLS), to distinguish it from descriptive legal sym-
metrism that holds that it is a matter of international law that the legal right to 
leave actually does entail a legal right to enter (DLS, a position that I will 
defend in my reconstruction of the state of the art in the law in chapter 5). Or 
– and this is another option – one could be saying for instance that the legal 
right to leave a state should not entail a legal right to enter. I shall call this 
prescriptive legal asymmetrism (PLA), to be distinguished from descriptive 
legal asymmetrism that holds that it is a matter of international law that the 
legal right to leave does not entail a legal right to enter (which is indeed the 
basic empirical assumption made in much of the literature). 

In this literature both on the prescriptive and on the descriptive side we do 
find pseudo-prescriptive claims or disguised prescriptive claims and we also 
find empirical assumptions about how the law works. I will try to disentangle 
these and show how ‘disguised claims’ creep into the discussion. The fact that 
the literature typically is phrased in terms of undefined ‘rights’ is of no help. 
This ambiguity that often plagues Anglophone literature could perhaps have 
been avoided if the literature had been authored in, say, neo-Latin languages 
where ‘direito moral’, ‘derecho moral’, ‘droit moral’, ‘diritti morali’, is an 
oxymoron and ‘direito legal’, ‘derecho jurídico’, ‘droit juridique’ ‘diritti giu-
ridici’, is a pleonasm.26 

The third level of analysis explores the conception of the international legal 
system that each position presupposes when making claims about RL and its 
relation with RE. Ideas and ideals about the international legal order transpire 
from the various positions. This means that specific assumptions about inter-
national law and how it functions play out in the claim that the legal RL inter-
acts with legal RE while concrete expectations about how it ought to function 
are also contained, even if surreptitiously, in the claim that RL should mean 
RE, to cite just two examples. The third level of analysis thus concerns the 
monistic or dualist character of the relation between the domestic and the in-
ternational legal orders. In chapter 7 the research question is: what understand-
ing of the relation between national legal systems and the international legal 
system is assumed in the various positions? What comes out are very distinct 
views about the role that the sovereign state performs in recognising, negoti-
ating or limiting the array of human rights each individual enjoys in its juris-
diction, but also about whether there is an international legal system, the very 
functioning of which is contingent upon interlocking legal norms, the political 

                               
26 Bobbio 2017: introduction. 
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and economic burden of which is to be bore across all sovereign states or at 
least a great number of them.  

Finally, in the final chapter conclusions are drawn and the main contribu-
tions summed up.  

4. Methodological Reflections 
This dissertation is mainly an exercise in philosophy of law. The methodology 
employed builds on a number of different methods. The methods are foremost 
descriptive in kind. In particular, I have availed myself of a range of descrip-
tive methods, including historical research methods, the method of semantic 
analysis and conceptual analysis, but also legal dogmatic method, legal her-
meneutics and legal argumentative methods. I have also developed a critical 
survey of the literature of various bodies of work, including those of legal 
science, political theory and legal philosophy. The need for a combination of 
methods stems from the manner this dissertation is built, starting from an un-
derexplored problem in contemporary HR-law theory, perceived to be a prob-
lem by a range of authors, in multiple fields, yet sometimes overseen by other 
authors; then, venturing to build a framework to understand the problem and 
make the positions explicit. Instead of starting out with a philosophical debate 
the philosophical interest of which is given beforehand (which is the reason 
for choosing that debate in the first place), I have attempted to make the pre-
viously covert philosophical interest emerge from a disagreement that at prima 
facie seems to be very much about HR-law, international law and a variety of 
political preferences. I have, therefore, gone the other way around from what 
is often the case with doctoral dissertations in my field. The philosophical 
quality of my work is to be valued for its ability to tease out the practical 
philosophical interest in the positions I reconstruct.  

The methods are deployed as follows. I have employed descriptive methods 
in providing the empirical baseline of this research by collecting both infor-
mation about (1) real-world cases that would embody the problem I deal with 
(see the case of Hassan Al Kontar, but also several cases taken from contem-
porary case-law) and about (2) the literature available to the scholar interested 
in understanding the theory surrounding cases like these ones. I also made use 
of legal methods, especially in chapter 5, which were useful to reconstruct the 
migration rights regime as it is in vigour in HR-law today. I have built on legal 
methods, hermeneutics and argumentative methods in order to offer an over-
view of the main legal positions involved in the contemporary regimes gov-
erning migration rights and their rationale. I present the state-of-the-art by in-
troducing the main claims over wrongfulness of the RL-RE relation, and ar-
ticulating the possible interpretations thereof. Therefore, the methods em-
ployed in this part are foremost textual and critical analysis. Sometimes, these 
methods appear in conjunction with semantic and other forms of analysis. 
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In these chapters, I have not applied the general philosophical method that 
consists in checking whether certain intuitive moral conditions and principles 
have problematic implications since that method is better suited for normative 
inquires. Rather, the general philosophical method I have employed consists 
of checking internal consistency and the explanatory power of theories and 
specific claims, as well as their compatibility with what we know about the 
world in general and international law in particular. I have tried to reconstruct 
the positions in a way that avoids, as much as possible, counter-intuitive im-
plications. On closer inspection, many claims have turned out to be vague and 
ambiguous. In trying different ways to make them precise, some have turned 
out to be less prone to problematic implications than others. Again, to derive 
good results, it has been necessary that claims, principles and conditions be 
precisely stated and efforts made to enable this. Therefore, I have as much as 
possible endeavoured to articulate these claims and offer definitions of key 
terms, or re-definitions where definitions on offer were found deficient.  

I have also made an effort to contextualize claims on the basis of the history 
of ideas. Now, context is a term that has come into more and more frequent 
use in the last half a century in a number of disciplines; in anthropology, ar-
chaeology, history, geography, intellectual history, law, linguistics, literary 
criticism, etc. The attempt to place concepts, ideas, utterances, texts, and other 
artifacts ‘in context’ lead to many insights, yet one has to be weary that there 
is a price to be paid that is sometime too high: the dilution of the central con-
cept, which is sometimes used – as Peter Burke claims in his pioneering Con-
text in Context from 2002 – ‘ironically enough, out of context’.27 To analyse 
claims belonging to both the present situation of contemporary HR-law and 
past ones, it would be necessary to re-place them into their many contexts, 
linguistic, ideological, social, political, cultural, etc. In an attempt to show that 
I am aware of this, I regularly offer some historical circumstantial evidence in 
order to help the reader in following the contextualization made of various 
arguments and concepts. Taking seriously the methodological admonition by 
Norberto Bobbio according to which ‘there is no better way to understand the 
essential lines of a movement of thought than considering it from the point of 
view of what it denies and what in it is denied by others’ (1979: 12), I have 
also made an effort, in reconstructing the positions, in asking to whom, or 
against whom, a given proposition is directed so as to make the basic opposi-
tions within the discussion as clear as possible. 

As it is often pointed out in methodological handbooks, research design 
should have a clearly defined object (I define my object in chapter 2); the 
intended level of generalization and applicability should be made clear (I spec-
ify the levels of abstractions on the basis of which I have analysed the question 
in chapters 5, 6 and7); methodological pluralism should be permitted when 

                               
27 Burke 2002: 152. 
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appropriate (which this dissertation has done); and the research design should 
reflect the analytical aims of the inquiry (which I believe they do). 

5. The contribution in a nutshell 
In the dissertation I show that it is possible, without contradiction, for 
the communitarian political theorist28 to hold the view that I call prescriptive 
legal symmetry, according to which the legal right to leave ought to entail a 
legal right to enter elsewhere, whereas the moral right to free movement only 
applies to the nation or kinship-defined entities. The reason for this apparently 
surprising result is that the reasons for supporting that the right to free move-
ment only applies to kinship-defined entities are essentially moral reasons, but 
the reasons for upholding prescriptive legal symmetry concern the law’s in-
ternal consistency. That would be the case of those who believe in communi-
tarianism in political theory, but tend to view the international legal system 
from a monistic point of view and conceive of RL and RE as analytically in-
separable. For instance, they do so by considering them as two sides of the 
same movement of a human person across a border, where RL is viewed from 
one state and RE is viewed from another state within the same international 
system. An argument that is available to them is that a gap would otherwise 
be engendered in the international HR law, which undermines the quality of 
the law as such. On the contrary, the cosmopolitan political theorist29 can hold 
the view that I call prescriptive legal asymmetrism, according to which the le-
gal right to leave ought not to entail a legal right to enter elsewhere, yet that 
human beings are morally entitled to freely roam the world. That would be the 
case of the cosmopolitan who takes on a dualistic view of international HR 
law and argues that RL is analytically separable from RE since the first is an 
institutional fact determined by a constitutive norm in one legal system and 
the other is an institutional fact determined by another constitutive rule in an-
other legal system, where overarching hierarchically superior norms are una-
vailable.  

The pivotal question, I argue, is whether whoever exits needs to enter else-
where. For those who view RL and RE as two separate institutional facts, pre-
scriptive legal symmetrism is wrongheaded in that it thinks that one by neces-
sity enters when one leaves. In a world in which there is terra nullius, for in-
stance, that would be the case: one need not enter another jurisdiction when 
one leaves since there is ‘free land’ where one can go. Prescriptive legal sym-
metrism is more persuasive, however, in a world without reachable inhabitable 

                               
28 Communitarianism here refers to the view according to which we have stronger moral obli-
gations or special obligations towards our kin than towards distant others.  
29 Cosmopolitanism here refers to the view according to which we do not have stronger moral 
obligations towards our kin than towards human beings in general. 
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land beyond any jurisdiction, in that to leave a jurisdiction implies entering 
another by necessity, under the assumption that leaving and entering are con-
sidered empirical facts. In that case, indeed, we would not be dealing with two 
objects, but simply with two perspectives on the same movement of the human 
person. 

6. Conclusion 
In this chapter I have clarified the object of this dissertation by offering an 
outline of its structure and research questions. I have briefly introduced the 
central problem that the dissertation deals with. Furthermore, some methodo-
logical reflections were made. We are now ready to go into more detail and 
offer a problem-setting as well as an outline of the state of the art.  
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Chapter 2 
The Problem Setting  

1. Introduction  
The aim of this chapter is to set the problem of this dissertation, to undertake 
the necessary analysis of the key terms employed in the debate around an al-
leged relation between RL and RE, and attempt to offer an ecumenical de-
scription of the problem that all sides to the debate can recognise. The debate 
on the RL-RE relation is far from clear. Theorists from different fields have 
formulated the problem in ways that at first seem disparate and unrelated. I 
hope to set the problem in a way that brings greater clarity. I also identify the 
two sides to the debate on this rights relation: asymmetrists and symmetrists. 
I show that, despite appearances, they are dealing with the same problem. It is 
thus warranted to speak of a debate, dispute or disagreement. To understand 
the problem better let us start by shedding light on the predicament of Hassan 
Al Kontar and his ilk.  

2. The Stories That Make Up This Story 
Hassan Al Kontar was stuck at the airport in Malaysia. His story was a pow-
erful reminder of Mehran Karimi Nasser, whose stay at the Charles de Gaulle 
airport for 18 years inspired the famous movie The Terminal. Hassan himself 
claims, in one of the several documentaries where he gets interviewed while 
asking not to be shown to his relatives, that he sees himself in the despairing 
role performed by Tom Hanks.  

Hassan’s predicament in Kuala Lumpur is also typical. At the Kuala Lum-
pur airport he was sleeping under a stairwell, using a public toilet with no 
shower or towels, and being fed by the airport staff. He covered the downside 
of the stairwell with some plastic plates he found lying around and behind 
which he has enough privacy to lay down a blanket which served as bed and 
to get his clothes on, which he washed god knows where. Notwithstanding the 
promised legal aid by the United Nations High Commissioner for Refugees, 
he could not leave Malaysia. Applying to NASA’s mission to Mars, on his 
100th day at the airport, sums up his sense of despair. He became a wanderer 
or heimatlose, as Arendt called the stateless in chapter nine of Origins of 
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Totalitarianism30. He was stuck in airport’s endless corridor with no open 
doors. Hassan’s story shows us that airports appear as the modern and dysto-
pian version of the symbol of the ancient middle-eastern civilisation at the 
height of its flourishing: the Hanging Gardens of Babylon. 

In Ancient Mesopotamia, present-day Iraq, King Nebuchadnezzar II was 
said to have built gardens on separate ascending levels of a beautiful edifice, 
the floors of which were large and deep enough to crop sizeable trees, plants 
and flowers of all sorts. These were a reminder of Queen Amytis’ homeland, 
and an offer of his to the beloved wife. To many, this is one of the seven 
wonders of the world, that may well be a myth or a mirage and, just like its 
twin wonder, the tower of Babel, geographically untraceable. A place with no 
place, located nowhere, a true ghost building, towering over our imagination 
to remind us that, no matter how high heaven is, there are ladders linking it to 
earth. Perhaps the ‘nowhereness’ of the gardens is a sign of their ubiquity, that 
no matter where you are, you can find a ladder that can take you to them. 
Notwithstanding their location, the Gardens are also a powerful site of pas-
sage, a beautiful place where one cannot stay for long or inhabit, but can only 
visit. The building is made up of flowery floors that one would wander through 
in order to find yet another ladder upwards, eventually leading to paradise. 
These floors are not ‘spaces of experience’; they are also ‘horizons of expec-
tation’31. 

Seen in this light, airports are no Hanging Gardens indeed but when we 
look closer some analogy still holds. They have at least one thing in common: 
the transience of stay. People that move around airports are never one with the 
place, just as in these Gardens of wonder and wandering, because these are 
sites of tourism, of transit, and hence of expectation about what comes next. 
They are home to passers-by only, and hence never really a home. Carrying 
their luggage and trolleys back and forth, travellers come across as ghosts to 
the external observer: suspended, floating, as if the hope of flying meant that 
they were already in the air, as if the rush to arrive was still the extension of 
the anxiety inside the plane, and the airport only a bigger plane buzzing in the 
air.  

Either by entering the plane, or by leaving the airport to return to ‘safe 
ground’, the aim is to exit the ‘transit zone’. That is why transit zones of cap-
italist societies - not just in airports - may share with the Gardens all the won-
ders we aspire too, all the futures and hopes we can buy in their shops and see 
in their adverts. These zones suggest that ‘suspension’ may well be a way of 
life, that one day we will all live in spaceships, and that spending time in their 
corridors may be worth the while. This prospect may even be comforting when 
we know we can leave if we want, that there is a door at the end of each cor-
ridor we can open. But what if - for a few of us - leaving suddenly becomes 

                               
30 Arendt 1951: 306. 
31 I take these terms from the known work of the German historian Reinhart Koselleck 2004. 
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impossible? Are these gardened corridors still as beautiful if they lack the 
doors or the ladders leading you out? If one were to be stuck in an airport, 
would one still enjoy a life of endless travelling? Or would the dream of eter-
nal tourism become the nightmare of a life sentence? Hassan’s case shows the 
janus-faced character of nationality. In order to be accepted he must be a na-
tional of some country. But the country of which he is a national does not 
allow him to travel anywhere - except countries that will deport him back to 
the country that will probably kill him upon return. Hassan is an albatross 
whose wings have caged him. Or to use another analogy, he is a flying Dutch-
man, a ghost ship who has set sail and is never able to port anywhere again - 
nor to return. 

Forever hovering: that is the condition of those who for reasons which the 
case of Hassan illustrates, become stranded in airports. Having left a country, 
they cannot enter another. They are the true Tom Hanks’ of our world of legal 
limbos, of no man’s lands, where people are jurisdictionally neither here nor 
there. They fly through the corridors of airports as if they were lost, but their 
ghostliness lies not therein. Despair is not in the loss; rather, it is in the hope-
lessness of facing a future of permanently shut doors. ‘Why don’t you return?’, 
asks the Malaysian police in an airport that is soon to turn into a zoo of half-
citizens being fed by the crowd. ‘I cannot, I will be killed at home - that’s why 
I left!’, retorts Hassan. These travellers of eternity have no place to go because 
they have no place to return to.  

A world of states is a viable political structure when one of them is willing 
to take you in. Well, airports, like suspended gardens of modernity, are clear 
evidence that not all states are willing to do so. That in fact many of them take 
it as their own ‘statehood’ to leave people out, or to threaten their own citizens 
upon return. For many governments that is precisely what a state is about. And 
these ghost-travellers are the collateral effect of the state’s right to exclude 
(SRE). 32 They have seen the abyss of our world of Leviathans - and we can 
glance at the abyss in their eyes if we look deep enough. But unlike these 
flying Dutchmen, we need not be on the outside to know that there is one. We 
know because we are the inventors of these exclusionary machines. Levia-
thans now control a world where being excluded seems like a necessary evil. 
Saying that nationality is a human right sounds ironic: what reality shows is 
that nationality is rather a duty imposed upon those who already know their 
nation will kill them. The flying Dutchman becomes a ghost as soon as he is 
demanded something he cannot by definition do. Confronted with the prospect 
of harm’s way, he has no option but to self-inflict the suffering of a corridor 
with no doors in a place that was once meant for travelling. For these flying 
Dutchmen, airports have indeed become suspended gardens of Babylon with-
out ladders. The heavenly dream of the most succulent fruits is turned into a 
nightmare of subterranean fake plastic trees. Paradise fallen.  

                               
32 A term coined by the American Supreme Court 1958: 355. 
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Hobbes was right: a nature where there is a right to everything – ius in 
omnia – may well be a state where rightlessness reigns33. The Leviathan was 
built to curb this prospect internally. Outside, however, the predicament re-
mains unassailable. Out there, the world is of ghosts. The ‘state of nature’ 
prevails in the very in-betweenness of states who still see exclusion as their 
vocation. Indeed, as Michael Williams observes, while solving ‘the problem 
for domestic society’ may well not redound in a utility-maximizer sovereign 
and ‘in the creation of international anarchy, it is indeed the case that the con-
tract between individuals to erect a sovereign authority above them is a con-
tract among only those who are, so to speak, present and within the margins 
of some interactive space.34. Why would states rescue those whose sacrifice on 
the very margins of the system - ‘transit zones’ where ‘suspension’ is hell 
rather than heaven - is a tribute to the historical triumph of absolute control 
within? It is as if the legal system - in fact all legal systems - were requiring 
Hassan to disappear like a ghost.  

Before showing how his situation illustrates the problem that this disserta-
tion purports to clarify, let us recall his steps carefully: first, he left his habitual 
residence to enter the airport of departure; after that, he entered the plane; and 
when that flight landed he was allowed to disembark and enter the Kuala Lum-
pur airport. Note that none of these changes of location meant that he had 
finally succeeded in ‘migrating’, if we take international migration to mean 
the actual crossing of borders culminating in the admission into another coun-
try. It was precisely at the very endpoint of his trip — getting past the airport 
security and put his feet on the streets of Kuala Lumpur — that he was 
stopped. Notice also that his change of location did imply a change of juris-
diction. In Kuala Lumpur he is under Malaysian authority, not that of the 
UAE, nor that of Syria. 

We should be reminded that the last step, to walk the streets of Kuala Lum-
pur, is also the one that would allow him to properly submit his request for 
asylum, should he wish to pursue that course of action. Stop here means ‘stop’ 
with a full stop. It is not as if he could then go for a rerun and try knocking on 
the entry-door of some other country. He thus found himself in the rather sor-
did situation that there was no other place he could fly to either. He was basi-
cally forced to inhabit the corridors of an airport terminal, just like in the ho-
monymous movie. From a legal viewpoint, he was, so to say, knocking on 
heaven’s door. To say that international law (combined with the politics of the 
UAE) forced him into that place in-between places would probably strike 
many as an exaggeration, but one can safely assert that these were certainly 
circumstances from which international law could not rescue him. The ques-
tion is whether these circumstances were a contingent feature of international 
law, or a systemic aspect of the world as it is governed by states.  

                               
33 Hobbes 1996 (1651): 86. 
34 Williams 1996: 225. 
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The fact that he got stuck in an airport to which he was nevertheless per-
mitted to fly to shocked many people. It attracted the attention of the world 
media, invested in broadcasting the strange life of a stranded man whose very 
willingness to escape had condemned him to go ‘nowhere’. In literary par-
lance, one could say he had become the most recent incarnation of the myth 
of the Flying Dutchman, a ghost boat whose story was incessantly retold in 
many early modern sea chronicles and which was known for having once 
sailed off the shores of Holland only to find there was nowhere to port and no 
home to return to.35 

The Flying Dutchman was to become a powerful reminder of the uncertain 
future of many sailors who venture their lives into the sea without knowing 
whether they will be accepted at the other end. As Helle Kanger tells us, HR 
law had at least been concerned with pairing a right to leave with a right of 
return so as to make sure that failure in entering somewhere else would not 
redound in the loss of a place to be.36 Legally, this meant that all states were 
to ensure that those who leave a country are entitled to return to their country, 
so that a right of exit is always matched by a right to (re)enter. Of course, exit 
and entry meant here to apply to the same state: the state of nationality. Un-
surprisingly, Syria, his state of nationality, at war, did not feature among Has-
san’s preferences. ‘Preferably’, as Kanger puts it, the right to leave a country 
would hence entail a right to enter any other, but that part only went so far as 
to ensure a right to seek asylum in another state, as international migration 
scholarship so frequently reminds us of.37 The debate about Hassan’s predica-
ment is hence not only one about the justice of a law stripping a person of his 
rights, but also, and more specifically, about whether his case illustrates a par-
adox in international law which in the view of some scholars amounts to an 
actual legal gap in HR law, a deficiency in its ability to protect right-holders. 

Why was Hassan Al Kontar’s situation so surprising? Leaving a space al-
ways entails entering another. From the point of view of the phenomenology 
of the action itself, the implication between exit and entry is hence necessary, 
even when, after leaving, we end up legally speaking nowhere. This relation 
hardly comes across as contingent even when we think of sites of transition as 
not worthy of being called spaces, but corridors, channels, non-places, liminal 
spaces or imaginary sites. ‘Nowhere’ denotes, in this context, not so much a 
place that does not exist (a.k.a. utopia), but rather the fact that its location is 
not known. So the ‘nowheres’ of our contemporary imagination are more like 
‘unknownwheres’ (in a cognitive sense), that is, unknown whereabouts rather 

                               
35 Dale 1991. 
36 Kanger 1981. 
37 See Rawls 1999, Finnis 1992, Ferrajoli 2018, Stoyanova 2020, Guild & Stoyanova 2018, 
Moreno-Lax 2017, Markand 2016, Costello 2016, Kochenov 2012, McAdam 2011, Den Heijer 
2010, Harvey & Barnidge 2007, Purcell 2007, Juss 2004, Guild 2003, Noll 2003, Hailbronner 
1996, Hannum 1987, Nafziger 1980, Aybay 1977, Jägerskiöld 1972, Vasak & Liskofsky 1976, 
Fauchille 1924, de Groot & Vonk 2016 and Ryan & Mitsilegas 2010. 
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than nowheres in any literal or ontological sense. On the descriptive level of 
the empirical action then, exiting implies entering. But on the legal level, one 
state (that of provenience) is only held to register ‘exit’, not also ‘entry’ which 
can be ‘seen’ only by another State.38 

But institutional spaces – e.g. jurisdictions or other socially construed 
spaces – do not function quite the same way as empirical space. Is it necessary 
that we find ourselves immediately located in a country when we leave an-
other? Does one state’s territorial jurisdiction start exactly where the other 
ends? Can there be overlaps or simply voids in the ways humans organise 
space socially, politically and legally? Perhaps the ‘normative spaces’, i.e. in-
stitutional facts39 of jurisdictions40 we have created, do not function in an 
equivalent manner. Many authors assert that from the viewpoint of interna-
tional law, leaving a country, in the sense of exiting its jurisdiction, certainly 
does not mean entering another one. And they also insist that the normative 
characterisation of the type of permission allowing exit from a country is not 
matched by any equivalent permission allowing entry into another. It is this 
unclarity concerning if any entitlement follows from, or otherwise interacts 
with, the person’s right to exit a country in international law, and which enti-
tlements this could be that has led to a polemic around possible relations be-
tween entitlements to leave and entry claims. In these introductory pages, I 
characterise this polemic briefly, before entering a more detailed analysis of 
its theoretical implications and meta-theoretical assumptions in the ensuing 
chapters. 

In the contemporary academic debate on migration rights the claim that the 
legal right to leave a state (RL) – enshrined in the Universal Declaration of 
Human Rights of 1948 (UDHR) – does not entail a legal right to enter another 
state (RE) has become widespread. This claim has caught the attention of 
many observers who see the current state of affairs as fundamentally unjust to 
the emigrant. The claim is usually taken to be a description of current interna-
tional law, and it gathers a fair amount of consensus among scholars and law-
yers. The polemic arises, however, from disagreement as to whether this state 
of affairs constitutes a protection gap in international law, that may be due to 

                               
38 Some theorists have noticed this circumstance, but referred to it in perhaps not very clear 
ways. Benhabib, for instance, sees the problem as arising both from a putative lack of duty-
bearers, but also from the fact that the action appears, so to speak, divided in two: leaving and 
entering. In her analysis of the UDHR, she noticed how ‘these rights have no specific addressees 
and they do not appear to anchor specific obligations on the part of second and third parties to 
comply with them. Despite the crossborder character of these rights [to enter another country 
than one’s own, to seek asylum and to have a nationality, not to be deprived of one’s nationality 
arbitrarily], the Declaration upholds the sovereignty of individual states. Thus, a series of inter-
nal contradictions between universal human rights and territorial sovereignty are built into the 
logic of the most comprehensive international law documents in our world. Benhabib 2004: 11. 
Italics are mine. 
39 Searle 1995. 
40 Noll 2016: 605. 
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a lacuna41 or an antinomy42 between norms, in the contemporary human rights 
regime. In other words, the polemic arises as to what constitutes a ‘solution’ 
to the present situation: more or less law. 

Scholars hold that claims to leave on the part of any individual is, or should 
be, much more unrestricted — with perhaps the exceptions of a few dictator-
ships (e.g. North Korea) — than any liberty to enter a foreign country. The 
legal permission to exit a country enshrined in international law as a human 
right — the human right to leave proper — has been characterised as ‘asym-
metrical’ when compared to the ambit of the permission to enter other coun-
tries.43 Usually, this ‘asymmetry’ is couched in terms of there being a human 
right to leave without a human right to enter, but what the asymmetry would 
really be about, in my understanding, is not whether international law admits 
a legal right to leave a country or whether it recognizes a right to enter another 
country than one’s own, nor whether there is a moral right to exit a country or 
whether there is a moral right to enter another country than one’s own but 
rather the ‘asymmetry’ would be about the different levels of restrictedness 
that each right would carry. To be clear, as a matter of fact, there is a legal 
right to leave in international HR law just as much as there is a legal right to 
return to the country of nationality the personal scope of application of which 
is restricted to nationals, whereas that would not be the case in the first of the 
two rights. But it is rather the narrowness of the latter vis-à-vis the former that 
leads many analysts to claim that there is an ‘asymmetry’: while all persons 
— with few exceptions (e.g. imprisoned felons, individuals under mandatory 
quarantine or military service, drafted during wars etc.) — are allowed to leave 
any country regardless of nationality, all persons are not allowed to enter any 
county of their choosing; and only citizens enjoy, in principle, the right to 
enter their country of nationality, which most typically is one or two at most 
(more numerous multiple citizenships are still rare). 

This point deserves some further comment. It is the case that many people 
are allowed into in many countries all the time, but we are talking here about 
what the law — international law and HR law — guarantees in principle as an 
enforceable right and with a scope of application defined by it, not what actu-
ally happens. Swedes are allowed in Portugal, but that does not mean that the 

                               
41 In a lacuna, there is an un-normed space between what is prescribed by norm A and norm B 
(e.g. there was a gap in the law concerning airplanes until it was decided that airplanes is the 
kind of objects that is to be regulated as if it were a ship; so until this was decided, no norms 
applied to airplane traffic at all; it was a ‘pre-legal conceptual space’ that interpretation of the 
law by jurists eventually ‘filled’). 
42 In an antinomy, the conceptual space is overly normed so that there are two competing norms 
(‘do A’ and ‘do not do A’) that are not mutually compatible. Here the solution lies in finding a 
meta-norm that establishes which of the two competing/contradicting norms is the highest (e.g. 
if you have two contradictory norms, say ‘it is prohibited to park here’ and ‘it is permissible to 
park here’, one may have been issued before the other and then it is defeated because of the 
(meta-norm) principle of interpretation lex posterior derogat legi priori). 
43 See chapter 4. 
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same thing happens to Ethiopians arriving in the United States. So what we 
are looking at here is the most general case, the one which only HR law could 
cover globally, regardless of matters — which are also relevant — of enforce-
ability or bindingness. The general picture that scholarship gives us is that the 
only claims of entry that are founded on HR law are of two types: (1) return 
to one’s country of nationality (RR) and (2) the right to seek asylum (RA) for 
those who are threatened therein. In what follows I show that this picture must 
be somewhat nuanced and specified in order to be plausible and when put like 
this it misinforms the debate as to whether RL relates to RE in HR law. 

Most scholarship tells us that in HR law, the personal scope of application 
of ‘rights of entry’ are therefore not for ‘everyone’, i.e. attributed to all per-
sons, in contrast to the human right to leave, the personal scope of application 
of which is indeed ‘all persons’ (less the exceptions; e.g. felons, drafted sol-
diers during war). But the personal scope of application of the ‘right to enter’ 
is much limited, applying only to nationals or would-be refugees. The ‘right 
to enter’ is also more restricted in view of the number of duty-bearers that 
carry the responsibility to enforce ‘entry rights’: states must allow both na-
tionals and foreigners to leave while they are obliged to allow only the former 
to (re-)enter, to which the law adds five more categories of potential admission 
duties: (1) the duty to consider asylum applications; (2) the obligation not to 
push back people forcefully (grounded on the principle of non-refoulement); 
and (3) the duty to consider the even more limited return requests of nationals 
and habitual residents, as well as (4) the duty to consider claims relating to 
family reunification and (5) the duty to avoid, within the boundaries of the 
law, to making people stateless. Regardless of recent arguments emphasising 
limits to RL, it remains the case that the human right to leave is, both in its 
personal scope and in the legal restrictions applied by states in accordance 
with international law, much less narrow than the rights of entry enshrined 
both in HR law and in national legal systems. The so-called asymmetry must 
therefore be located not in the quality or content of each right when compared 
to the other - leave versus entry - but rather in the degree of liberty that each 
right legally protects as well as in the number of countries whose duties it 
engages. 

How does this tie into Hassan’s story? Knowing which destinations were 
available to him did not mean that he could actually enter them legally, let 
alone reside in them legally. What complicates his story, as that of thousands 
of migrants, is that while RL comprises all possible ways of exit — from a 
short visit to another country to actual permanent expatriation and even citi-
zenship renunciation — entering means different things for different people. 
So when leaving the Emirates to fly to Malaysia, Hassan did not know whether 
he could actually go and visit the Taman Negara or the Twin Towers. Only a 
few flights would take him on board in the first place and the UAE authorities 
put him on a plane to one of these destinations. Hence, he could only be sent 
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to certain destinations, not others — regardless of what would happen upon 
arrival. 

In principle, therefore, his right to leave, while seemingly unqualified in 
the law, was in practice highly restricted in the list of destinations available. 
But what adds to Hassan’s troubled fate here is the dual nature of the ‘social 
fact’44 of the ‘action’ that we usually call ‘international migration’, and which 
means leaving the jurisdiction of a state and entering that of another one, no 
matter how rapidly or frequently. An aspect that is striking about his case is 
that the unity of this empirical action, i.e. moving across borders or leaving 
and entering, has to do with the interacting of at least two other actors (which 
in this case are sovereign states and hence also legal authorities) and this ex-
plains why the same empirical action is framed by law in terms of two legal 
positions, not one: on the one hand, a legal norm protecting ‘exit’; on the other, 
a legal norm protecting ‘entry’. This is so also because of how the world is 
organised in terms of states jurisdictions that exhaust the surface of the earth 
and monopolise the relation of power between a state and a legal subject. Thus, 
leaving one state entails entering another, lest one is, like the ghost ship, to 
keep sailing on the high seas. 

Note how the logic behind the law is, in this case at least, directly imported 
from the governing logic of contemporary democracies over their borders, and 
not from the empirical fact of roaming around the Earth’s surface. The latter 
often seems to apply within the domestic realm of states where limits to free 
movement are less frequent or at least less cumbersome in many respects. Yet 
the fact that internal movement, i.e. within states, is unrestricted or uncon-
trolled does not mean that the institutional fact of, say, moving from the juris-
diction of one sub-national entity to another, is the same as or equals to the 
empirical fact of moving in space. The empirical fact of moving is ‘blocked’ 
by physical hinders or impediments (e.g. the shore, the mountain, the river, or 
inhospitable places), while the ‘institutional fact’ of moving – i.e. changing 
one’s jurisdiction of pertinence – is blocked by institutional (here: legal) hin-
ders; as we have seen in the case of the current pandemic, many states re-
stricted internal movement as well (e.g. from one region to another). The fact 
that to do so they used legal instruments (e.g. bill in parliament, presidential 
decree etc.) and not physical instruments (erected a wall, dug a channel etc.) 
stresses that also domestically territory is divided into jurisdictions. 

For contemporary states, the delicate balance between the respect for indi-
vidual rights and the sovereign power to enshrine these in legal norms means 
the following when it comes to international migration: letting leave does not 
mean letting go of the power to control entry. What a historically state-made 
international law protects is thus the sovereign powers of states over the liberty 
of individuals to do as they please. In the case of international migration, this 

                               
44 Social fact is a term used in sociology to indicate what philosophers call ‘institutional facts’ 
(Searle), as distinguished from ‘brute facts’ (Anscombe). 
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regime’s rationale breaks the empirical action of the individual — that of 
‘movement’ — into two social or institutional facts — ‘leaving’ and ‘entering’ 
— for the sake of sovereign border control. In the words of Michael Walzer, 
the fact that the right to leave does not ‘generate’ a right to enter in interna-
tional law is not only a desirable outcome of democratic self-government, but 
a feature of international law as it currently stands — with the salient excep-
tion of refugeehood, to which I now turn.45 

Against Walzer, many scholars have decided to focus on entry rights in 
international law.46 I believe there are some lessons to be learnt here as well 
— even though not necessarily those that scholars have drawn so far. For a 
moment let us forget about Hassan’s legal right to leave and whether it en-
gages, or ought to engage, any other state’s legal duty to admit him. Instead, 
we shall look at his case from the side of entry. This shift of focus redirects us 
to Walzer’s exception to his communitarian rule-of-thumb. Indeed, we should 
be more rigorous than he is as to the instruments that international law makes 
available in enforcing the rights of (at least certain) migrants. When we shift 
our attention to ‘entry’, there are at least two cases in HR law in which the 
sovereign right to control immigration is limited: one is that states must accept 
returnees when they are nationals; the other is that they are obliged to consider 
asylum requests if and when these are processed according to given legal re-
quirements and procedure. So assuming the obvious, namely that Hassan does 
not want to go back to Syria for fear of being drafted into the army and fight 
a war he does not consider his in the name of a dictatorship he has fled, he 
could potentially invoke the war in his home country to ground a request for 
asylum in some other country. In short, he could become an asylum-seeker as 
in fact many of his compatriots did. So why didn’t he do that and instead found 
himself stuck at a foreign airport? Again, the problem lies in the meaning of 
‘entry’ and we need to return to this in more detail.  

The legal right to seek asylum does not in itself constitute a legal right of 
entry, albeit it may result in leave to remain. On the contrary, it is dependent 
on entry. So, it is the former that must include the latter — not the other way 
around — as a matter of law and not just of moral desirability. As Hirsch and 
Bell argue, there is ‘de facto an implicit right’ to enter that must be prior to 
the right to seek asylum if the latter is to be meaningful at all. The right to seek 
asylum must presuppose, in some form, a legal right of entry for all persons. 
If one wanted to be rigorous in the formulation of the norms, one could imag-
ine such a presupposition being enshrined in international law as a separate 
norm. Even if this were not the case, the right to at least a certain form of 
‘entry’, i.e., that which is necessary for successfully filing an asylum 

                               
45 Walzer (1983) makes several claims concerning the matter under dispute, one of which is the 
idea that a moral right to enter does not follow from a legal right to exit, which is a standard 
formulation or prima facie version of the problem and that is a false problem since a moral right 
does not ‘correspond’ to another kind of entity, such as a legal right, in the first place. 
46 Bibliographical refences are missing. 
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application, can be seen as a legal requirement that is required for the right to 
asylum to make sense. Their claim about a (oxymoronic) ‘de facto right of 
entry’ must hence be unpacked so that we can understand how it guides us 
back to our original problem, namely that of the ways in which RL can be 
understood as relating with (some version of) RE in international law — and 
which characterises the standstill facing Hassan at Kuala Lumpur. 

While refugee status and temporarily protected status do grant asylum and 
protection seekers a ‘right of entry’ of sorts — in the sense of being allowed 
into society conditionally, it ensures that one is not refoulé, not returned, de-
ported or expulsed. This does not mean that a person may leave to a state once 
her asylum request has been approved. Rather, the asylum-seeker must already 
find herself in the territory of the (potential) country-of-refuge in order to ini-
tiate her request for asylum (or in parts thereof that have not been declared 
inapt for filing the application of asylum). We must hence dwell on the precise 
meaning of ‘entering’ if we are to understand the full picture being drawn 
here. 

The distinction between the empirical fact of ‘entering’ by crossing the bor-
der of a state — that is, being territorially present — and ‘entering’ into the 
jurisdiction or, figuratively speaking, ‘entering’ society in the sense of enjoy-
ing legal protection within it, is crucial. For refugees, from the point of view 
of the law, ‘entering’ means that you are allowed into the jurisdiction under a 
given legal status; for future incomers who are ‘not yet here’, however, re-
questing such status requires the person to have already entered into the terri-
tory before requesting the status to be recognized/declared. You can neither 
see your asylum request approved before accessing the jurisdiction (typically 
by entering the territory), nor before leaving the territory of provenience. 

Many of Hassan’s compatriots took upon themselves to jump — often 
joined by their families and in many cases walking — into one of the oldest 
black holes of international law. His is the same luck as that of millions of 
migrants in the history of humankind: that of leaving without knowing 
whether their requests would be heard by authorities in the country of desti-
nation. 

When looked at from the side of entry, therefore, the problem is all the 
more tragic: it is not just that the legal right to leave is not (usually interpreted 
as) followed by a legal right of entry elsewhere; it is also that the only right of 
entry available in international law, is itself, both legally and practically, con-
tingent upon entry. Even when Hassan eventually managed to flag his refugee 
eligibility as a victim of persecution at home — as a Syrian national — he still 
had to enter the territory of that state to which he submitted his request, namely 
Canada in his case. The upshot here is that even the legal grounds for leaving 
that are part of the very definition of refugeehood fail to account for the legal 
precondition of territorial presence. So, one cannot become a refugee without 
entering the country of (potential) refuge as much as one cannot enter that 
country without previously having gone through the anxiety of leaving 
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without knowing whereto. This is nothing that is in itself necessary: it is a 
contingent fact of how lawmakers designed the system. They could have de-
cided that entry into the jurisdiction would not be dependent upon entry into 
the territory, like the US system for using lottery to distribute immigration 
permits, or they could have decided that the extraterritorial location of the em-
bassy would be fit for filing asylum requests. Though what these difficulties 
tell us about international law is explored throughout the ensuing pages, I 
should like to offer a glimpse of how they speak directly to the problem of this 
dissertation: Migration scholarship has so far suggested a difference in the 
personal scope of application between exit and entry rights in international 
law. 

3. The Problem Setting 
This section is concerned with problem setting. Its aim is to set the problem 
in ways that bring some initial clarity to a problem that has been haunting the 
debate about migration rights in ways that are far from clear, and that has 
pulled several theorists from different fields into formulating the problem in 
ways that seem disparate and unrelated. By attempting to formulate the prob-
lem in a more comprehensive manner, this chapter shows that the object 
around which the debate has unfolded is the same and that the two camps 
identified heretofore as asymmetrists and symmetrists are not, despite appear-
ances, talking about different things. 

The chapter also dwells on the reasons as to why it may seem like they are 
talking past each other, as well as on the grounds for thinking that there is no 
problem to be set in the first place. Several obstacles appear on the way to 
identifying what it is that concerns those who are making claims and counter-
claims about a so-called ‘asymmetry’ of rights relating to exit and entry. This 
chapter thus undertakes the necessary analysis of some of the key terms em-
ployed in the debate, and attempts to lay down a descriptive account of the 
problem in ways that can accommodate different views about it.  

3.1. Definitions and Background Conditions 
To start with I have to stress that in law there is no category of rights called 
‘right to enter’ (RE). While one may claim that there is textual evidence sug-
gesting that, in law, we do find a ‘right to leave’ (RL) so phrased, there is no 
equivalent common phrasing for a ‘right to enter’. Indeed, RE belongs to my 
own vocabulary, while RL can be said to be found in the vocabulary of jurists. 
This, however, does not mean that there would be no RE in law. Rather, the 
opposite is true: there are a variety of guises in which law expresses the per-
mission of ‘entering’ any given jurisdiction: consider for instance the right to 
abode, the right to sojourn, to stay, to declare residence, etc. but also the right 
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to seek asylum, the right to protection against deportation, and many more. 
These are all rights of ‘entry’ in the sense of a right that protects a relation 
between the person subject to the legal order and the access to the territorial 
jurisdiction of that legal order in one guise or another. Therefore, by RE I 
mean the permission to be granted access to the territorial jurisdiction of that 
legal order; this most commonly takes the shape of granting the right to be 
present on the territory. I have hereby not qualified RE in terms of the tem-
poral scope of application: it is not obvious that RE is a-temporal or lasts for-
ever once granted. I largely suspend judgment over the temporal scope of ap-
plication of RE. Inversely, by RL I intend the permission to leave the territorial 
jurisdiction one is subjected to. Also there, I do not submit anything about 
temporal scope since, as I shall show, there has been disagreement on this 
point.47 

Another thing that needs to be pointed out already at this stage is that there 
are a number of background conditions that need to hold in order for the prob-
lem to make sense, no matter whether one takes the symmetrists’ or the asym-
metrists’ position. I have summarised these conditions in the following three: 

(1) the earth is not flat and endless therefore territory is finite;48 
(2) the earth is covered by state jurisdictions and there is no terra nullius 
of an inhabitable kind; 
(3) there are legal norms that regulate human migration across borders.  

I call these conditions background requirements because they constitute con-
ditions of truth without which the premises leading up to the conclusion that 
RL and RE stand in some form of relation would be necessarily false. It is 
important to lay out the problem in this way so that we understand clearly 
what it is that leads to the conclusion that RL and RE relate to each other or 
not. 

                               
47 See chapter 3. Some would object that there is an incoherence in the definition of RE as 
permission to be granted access to the territorial jurisdiction of that legal order, so that a person 
that is legally entitled to enter a country but not legally entitled to remain there would enjoy a 
legal right to enter at the same as she is refused a legal right to enter. Instead RE should be more 
like a right to transit or the ‘American proposal’ of Art. 13 in the UDHR according to which 
‘every person shall, subject to equitable immigration and deportation laws, be free to enter, 
travel through or over, and remain temporarily in the territory of another state, provided always 
that he observes local laws and police regulations’. This objection is not justified in so much as 
the definition I am working with of RE has no temporal frame of reference so that the RE is not 
specified in time. As long as one is granted access to the territorial jurisdiction of that legal 
order, it does not matter whether it is temporary (transit) or not (right to remain). Since one 
could always exit and avail oneself of entry, the value of that temporariness would vain away 
as the occasions of renewal would be illimited. In other words, if one enjoys a right to enter 
unqualified in time it is undistinguishable from a right to remain. The fact that RE does not 
distinguish between access to territory and right to remain, does not make it inconsistent.  
48 The possibility of emigrating to the outer space is a prospect that one should keep in mind, 
but even in that case one must consider the equally likely possibility that as humans travel to 
other parts of the universe they also become gradually covered by jurisdictions. 
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3.2. Towards an Ecumenical Statement of the Problem 
This chapter does not attempt to provide an exhaustive review of the literature, 
but it does refer some points made about the problem this dissertation deals 
with in order to stress the ways in which disagreeing views on the relation 
between exit and entry rights jointly take on an important amount of back-
ground information about what migration law states. The conclusion to be 
drawn from this is that although there is a fair amount of disagreement about 
how the law ought to be interpreted and about what the law ought to be like - 
as well as what sort of moral reasons could ground such proposals - there is 
enough consensus on the descriptive level to be able to say that an asymmetry 
between RL and RE does take place if we understand it in the way specified 
below.  

The relation between RL and RE has so far lacked a proper description in 
the debate insofar as the key contributions to the debate have failed to answer 
a simple question: after all, where would the asymmetry between RL and RE 
lie? As we run through the relevant literature to search for an answer to this 
question, it becomes obvious that seldom has the effort been made to spell out 
the exact terms of the relation between RL and RE.  

The way in which I set the problem is designed to allow for a critical review 
of the main arguments and counterarguments at play in the academic debate 
about the matter. While the ensuing chapters focus on specific levels that are 
isolated for the purpose of a more fine-grained analysis of the core ideas and 
assumptions behind each position, this chapter lays out the problem in the 
broadest terms possible, so that a depiction of what is at stake can be offered, 
before exploring the intricacies and implications of each side of the debate. 
Clarifying the terms of the problem is essential in a debate in which authors 
often seem to be talking past each other, and where conceptual leaps of huge 
semantic salience - for instance, between moral and legal discourses - are often 
surrogated and pushed to the background, making the task of clearly identify-
ing the problem difficult, and facilitating the conclusions, which this chapter 
proves misled, that people are not talking about the same issue, or simply that 
there is no problem to start with.  

It should be noted that those who do find the relation between RL and RE 
unproblematic would argue that there is no problem to be set in the first place, 
but that would run counter to many of the views that have offered normative 
arguments against the case for asymmetry. This chapter shows that contribu-
tors to the debate are talking about the same issue, even though they may call 
it different names or approach it from different angles. 

If one was to identify what is at stake in the simplest terms, one can say it 
describes a relation between two rights that are related to one another in the 
sense that they both protect the ‘movement of transfer’ (i.e. the change of sta-
tus as far as the jurisdiction of pertinence is concerned) of an individual from 
one state jurisdiction to another. Note the emphasis here on territorial 
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jurisdiction. The emphasis also underlines the fact that an individual may 
leave the territorial jurisdiction of a state without however exiting its personal 
jurisdiction. Since the jurisdiction of states over individuals follows, for the 
most part, the criteria of personality/nationality or territoriality, international 
migration may obtain pursuant to a change of nationality, not necessarily in-
volving exit from the territory. Also, international migration does not produce 
loss of nationality. Hence, in line with most common assumptions in migration 
studies, state territory is often used as criteria for defining the geographical 
jurisdiction of the state and thus international migration would consist of 
crossing borders between such jurisdictions. This does not however tell the 
whole story about the personal scope of application of a legal order. In several 
matters, American citizens, to give just one example, remain under the juris-
diction of the United States with regard to several actions they may perform 
abroad, unless they give up their own citizenship (e.g. for tax purposes).  

We also need to identify in each right those features that are, so to say, 
relating in a way deemed asymmetrical. What I want to suggest here is that 
while the relation between RL and RE derives from the connection between 
the two actions of leaving and entering involved in the crossing of national 
borders, calling these rights asymmetrical, or speaking of a discrepancy be-
tween them, implies there would be some unaddressed gap in the ways they 
entitle leave on the one side, and entry on the other. In looking at the several 
features one may consider as definitional of norms enshrining rights, and in 
explaining the way these norms function and interact with one another, we 
may isolate at least three background criteria against which we can assess the 
relation between rights. We can say that rights relate to each other in terms of 
(a) their content - the sort of actions they entitle or permit; in terms of (b) their 
location within the hierarchy of the sources of law – depending on what sort 
of legal system enshrines such rights (HR law, regional conventions or na-
tional legal systems); and in terms of (c) their personal scope of application, 
e.g. who can claim the right at hand. In what follows, I look at RL and RE 
according to these criteria in order to proceed with the identification of the 
problem. 

If we look at international migration, we can conclude the following: the 
right to leave entitles ‘exit’ with regard to criterion (a); it is a human right in 
international and regional conventions, and in customary international law, 
with regard to criterion (b), and with regard to criterion (c), its personal scope 
extends to both nationals and non-nationals who enjoy full legal capacity, with 
only a few restrictions applying to its exercise (e.g. felons). Still, with regard 
to criterion (c), all states, and not just the state of nationality or habitual resi-
dence, are obliged to permit exit and to provide the legal conditions that allow 
people to leave. As to RE, the right to return to one’s country of nationality 
(RR) and the right to seek asylum (RA) are deserving of separate accounts 
according to these criteria. 
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RR entitles entry with regard to criterion (a); it is also a human right in 
international law and it is a fundamental right in many national legal systems, 
with regard to criterion (b); but when it comes to criterion (c), it applies only 
to nationals or (in many cases) to habitual residents. The duty-bearers of this 
right are therefore not all states, but only the countries of nationality of the 
returnee. RR may appear to be a quite unqualified entry right if contrasted 
with RA since the only requirement concerning the personal scope of applica-
tion is being precisely that of nationality in that its ‘beneficiaries must be cit-
izens’ of the country of return.49 However, RR does not appear such if con-
trasted with the RL that is recognized to all persons, not to all citizens.  

As to RA, the case is even more restricted. Its content is a conditional entry 
and asylum seekers are not recognised all the rights of national citizens with 
regard to criterion (a); given that not all states are signatories of the Refugee 
Convention, acknowledge the right to asylum in their domestic law, or adopt 
other mechanisms for welcoming refugees, RA is not universally recognized 
or located identically to RR in the hierarchy of legal sources and finally, with 
regard to criterion (c), though the states that are willing to grant asylum are 
not reduced to countries of nationality or habitual residence, states concede 
only a right of request - to ‘seek’ - which strongly conditions the second part 
of this human right, which is that of actual enjoyment of asylum. 

So content-wise RL refers to a broad action-class, is regulated high up in 
the hierarchy of sources in a close to universal fashion and has a very broad 
personal scope of application. The category of RE may be internally distin-
guished further on the basis of these criteria. RR is equally accommodating in 
content, location within the hierarchy of sources, and close-to universal ac-
ceptance, but it is highly limited in personal scope of application. RA is highly 
limited both in its material, geographical and personal scope of application: 
very few situations qualify for asylum (e.g. criteria of reasonable fear of per-
secution), asylum may be requested only on the territory of the state, and there-
fore few individuals may seek asylum. In this sense, Catherine Costello rightly 
sees how RA appears to be the exception that confirms that the rule regulating 
entry is the state’s right to exclude (SRE).50  

The figure of the refugee stands out as the exception that constitutes this rule: 
while international law does not afford refugees a right to protection in any 
particular State, or even a right to enter any particular State to seek protection 
in most circumstances, the norm of non-refoulement is understood to apply at 
the border (and under certain circumstances further afield), in a manner that 
limits whether States may turn away those seeking protection.51 

                               
49 Hailbronner 1996: 6. 
50 SRE is the State’s right to exclude according to which it is permitted to all states to allow 
entry of any person they wish, a right that corresponds to the duty according to which it is 
obligatory that any non-national who wants to be allowed entry into any state other that of 
nationality apply for permission to do so. 
51 Costello 2016: 10. 
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In sum, entry is conditional upon certain quite specific circumstances and not 
a general default condition. In the terms of the Covenant: 

In certain circumstances an alien may enjoy the protection of the Covenant 
even in relation to entry or residence, for example, when considerations of non-
discrimination, prohibition of inhuman treatment and respect for family life 
arise.52 

To put it simply, ‘everyone’ has a legal right to leave but only nationals have 
an unqualified right to enter, and they can enter only their own country - which 
means that the only form of admission that is in principle enshrined in inter-
national law and in most domestic legal systems as an unqualified right of 
entry is that of returnees vis-a-vis their country of nationality (RR). The other 
right of entry, RA, is a right to request entry once within the territorial juris-
diction, that also stipulates certain conditions of enjoyment upon the favoura-
ble decision of admission by the host state, and thus remains highly restricted 
according to the criteria laid out above. So, though RL and RE would seem to 
relate because there is indeed a connection at the factual level between the 
empirical actions of leaving and entering, in the sense that leave presupposes 
the possibility to enter somewhere else, this is not really so. That the empirical 
(or phenomenological, if one wishes) consequence of ‘exiting’ is ‘entering’ 
somewhere else is not reflected in the articulation of legal rights that have 
been set to protect foreigners, but only in the laws that protect citizens. 

States are almost fully willing to allow leave and almost fully unwilling to 
allow entry without further qualification as a matter of ‘human right’, with the 
exception of their own citizens to leave and to return, and the refugees that see 
their request approved by national legal authorities. Of course, there are many 
migrants who do succeed in being admitted to countries around the world, but 
that is beside the point. The point is that this admission does not happen pur-
suant to the migrants’ human rights, with the exclusion of family reunification 
rights. What the liberal premise of the international legal order does guarantee 
is that the collective self-determination of peoples in democratic countries 
must entail exit permissions (RL) as much as their sovereign right to exclude 
incomers (SRE), according to which it is permitted to all states to allow entry 
of any person they wish. Or, in the terms of the UN Committee on human 
rights: 

The Covenant does not recognize the right of aliens to enter or reside in the 
territory of a State party. It is in principle a matter for the State to decide who 
it will admit to its territory’.53 

                               
52 CCPR 1986: 5. 
53 Ibid. 
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It is worth to recall here that the ICCPR places the rights of ‘peoples’ right at 
the start, where the human right of self-determination makes its appearance as 
the very first article: ‘All peoples have the right of self-determination. By vir-
tue of that right they freely determine their political status and freely pursue 
their economic, social and cultural development’, the article states. After 
given due consideration to ‘obligations’ of ‘cooperation’ and ‘mutual benefit’, 
the convention quickly reinstates its emphasis on ‘peoplehood’ by claiming 
that ‘in no case may a people be deprived of its own means of subsistence’. 
This emphasis on the collective right of self-determination (SD) is the ground 
on which the state’s right to exclude (SRE) relies. This basic feature of the 
system is sometimes forgotten by commentators on the problem this disserta-
tion deals with. Seyla Benhabib, for one, claims that the UDHR ‘is silent on 
states’ obligations to grant entry to immigrants’.54 But this is not really the 
case. Rather, the system is construed in such a manner that any obligation 
States may have they only have as a form of derogation from the general rule 
(SRE), according to which the state’s obligation to grant entry to immigrants 
is set by the state itself, except in a few quite well-defined cases (e.g. asylum, 
humanitarian protection, non-refoulement, family reunification). In accord-
ance with SRE, states are more willing to let go some citizens to places beyond 
their control than to give up their prerogative to exercise power over those that 
are present within their territorial jurisdiction.  

It is important to stress that the action of movement that is at stake in the 
problem this dissertation deals with is that of international migration and that 
this movement is legally construed in terms of an entitlement to leave the ter-
ritorial jurisdiction of one state and an entitlement to enter the territorial juris-
diction of another state. The scholarly literature and international jurispru-
dence identify a fundamental inequality between emigrants and immigrants 
with regard to the rights that confer leave and entry permissions (RL and RE). 
Hence, the talk of an asymmetry.  

Before saying more about this asymmetry, there are two preliminary points 
worth making. First, talk of an asymmetry between emigration and immigra-
tion is common, even without reference to the rights that entitle emigrants to 
leave and immigrants to enter, as well as states to permit or prohibit both. 
Economic and sociological approaches study discrepancies in migration flows 
across regions or between social classes, to give just one example. This is not 
the sort of asymmetry that is studied here, even though the case could be made 
that the enforcement of the human rights of migrants is grounded on the poli-
tics or the economics of global capitalism and that the priority given to exit 
over entry favours rich countries to the detriment of less developed ones. This 
dissertation takes no stand on this issue, which is deserving of a larger enquiry 
of its own. What should be kept in mind is that what is at stake is an asymmetry 
of rights, which presupposes that RL and RE, exit and entry rights, do interact 

                               
54 Benhabib 2004: 11. 
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but in ways and to a degree that could somehow warrant the description of this 
rights relation as an ‘asymmetry’. 

Second, there are, of course, different ways of leaving a country and per-
haps even more ways of entering another (and returning to one’s own). I do 
not exclude the possibility that the different types of exit that are legally pro-
tected, both nationally and internationally, and different types of legal entries 
to the country of destination, may affect the relation between the rights enti-
tling those actions. A tourist does not exercise RL in quite the same way as an 
expat, nor are both of them admitted to a third country in the same way as a 
refugee or a stateless. Even as this dissertation does not provide an exhaustive 
list of how specific exit entitlements may entail specific entry entitlements, I 
do pay attention to differences in the personal scope of application of RL and 
RE, exit and entry rights, for there lies one possible measurement of asym-
metry between the two rights. Having said this, I follow Frederick Whelan in 
taking the occasional visit to a foreign country and permanent emigration as 
two extremes of a spectrum of what can generally be called ‘leave’ or ‘exit’ 
and so does most of the doctrine on the subject.55 On the side of entry, I also 
use the terms admission, immigration and sojourn interchangeably, even 
though they are obviously not synonymous in law. Even though I do not find 
these semantic distinctions central to this discussion, I shall return to the case 
of Hassan Al Kontar blocked at the airport terminal, highlighted at the begin-
ning, to alert to a major difficulty in defining what ‘leave’ and ‘entry’ mean 
for international law. For now, let us go back to the question of what a ‘rights 
asymmetry’ can mean in the context of migration. 

What I do wish to highlight, at this stage, is what the literature has failed to 
identify, namely: in what precise way exit and entry rights (RL and RE) can 
be said to be asymmetrical. There is the issue of what it is about each right 
that must be taken to be the object of, say, equivalence, correspondence or 
proportionality with the other right, thus making them ‘symmetrical’ or 
‘asymmetrical’. Since they are two different legal positions, they are not iden-
tical. Many theorists that this dissertation will deal with employ the language 
of logic to refer to the ‘coherence’, ’entailment’ or ‘implication’ between the 
two rights, but most do so in a quite loose way. The recourse to the terminol-
ogy of logic seems at times purely rhetorical. What we need to look for then 
is the elements within each right that are called upon to the test of symmetry, 
a test that, a number of scholars seem to agree, migration rights have so far 
failed. 

My argument is that we need to engage more closely with a topic that the 
disagreement has not brought to the fore yet. So far, the debate about the laws 
governing migration worldwide has been based on the analysis of the content 
and ubication within the hierarchy of legal sources of norms enshrining mi-
gration rights. However, the growing practices of extraterritorial migration 

                               
55 Whelan 1981. 
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control since the 90s increasingly call attention to the need of understanding 
the scope of application of those rights; and this is because while the scope of 
application of RL seems unproblematic, RE appears to have a personal scope 
of application that is more controversial. 

3.3. More on Scopes of Application 
All norms enshrining rights - either moral or legal, human or fundamental, 
core or derivative - have given forms of ‘scope of application’. This means 
that there is a range of subjects to which they apply (personal scope of appli-
cation), a particular action-class that is being regulated (material scope of ap-
plication), a particular geographical reach within which rights become acti-
vated or operative (territorial or geographical scope of application), both in 
the sense that they can be exercised by the right-holder and enforced by the 
jurisdiction of the duty-bearer, and a particular period in time in which they 
apply (temporal scope). In the case of certain moral rights, it may be the case 
that the personal scope of application is ‘anyone’, the geographical scope of 
application is ‘everywhere’ and the temporal scope of application is ‘always’, 
but this does not imply that such rights lack determination of these forms of 
scope of application. The scope of application of rights norms can therefore 
be divided into several categories: two important categories here are the per-
sonal scope of application that singles out the right-bearer and the geograph-
ical or territorial scope of application that most often coincides with the bor-
ders of the state. These two ranges, where different rights trigger correlative 
duties, are usually referred to as ‘personal scope’ and ‘territorial scope of ap-
plication’. 

The first range refers to what the law requires from an individual in order 
for her to be the legitimate bearer of given rights in the eyes of a legal author-
ity. For instance, human rights conventions often require very little or set low 
requirements as far as the personal scope of application of those rights are 
concerned: many HR right are reserved for fully capacitated adults, but other 
cover children specifically for instance and yet other apply to all persons with-
out further qualifications. Hence the common reference to ‘everyone’ as the 
holder of ‘human’ rights. 

The second range refers to the power of that authority to observe those 
rights and see them enforced, a power most often associated with the state’s 
territorial jurisdiction - since I am referring here to the jurisdiction of states 
and not of courts or treaties. At this juncture, the practical, though contingent, 
circumstance of having a world governed by sovereign states to which I have 
alluded to previously as one of the requirements of the problem I describe 
here, makes it the case that they become the main enforcers of human rights 
in their own yard, even though states also often claim jurisdiction over terri-
tory ‘aboard’, in what is known as extraterritorial jurisdiction (e.g. embassies) 
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or on their nationals when abroad through the ‘link’ constituted by citizenship. 
So, as far as territorial scope of application is concerned, every state has juris-
diction over persons within its territory. 

I would like to state more specifically what is meant by ‘scope’ when re-
ferring to rights and especially rights that are enshrined in international law 
and which, as such, often inhere in persons regardless of their citizenship and 
often also correlate to more than one duty-bearer, such as erga omnes rights. 
The personal scope of application - who gets to enjoy the right according to 
law -, the material scope of application - under what legal circumstances can 
the right be enforced or for which action-class - and the geographical scope 
of application that determines ‘correlativity’ – i.e. it settles who gets to per-
form the correlative duty - are the three scopes of the rights in question that I 
will consider. 

Second, there is the question as to what authorises the connection between 
the two rights in terms of symmetry. Why are they put in connection to one 
another even negatively, that is, by asymmetrists who deny that RL entails a 
‘corresponding’RE? Surely, it would be odd to say that my human right not to 
be tortured entails a human right to be eligible in my municipality. The spheres 
of action involved in such a case are so distant that the idea is simply absurd: 
the two legal positions are clearly distinct and unrelated ratio materiae. There 
must be something about the two actions that the rights entitle the right-holder 
to perform that can plausibly be suspected of interacting in order to claim there 
can be symmetry or asymmetry. 

Furthermore, I question the idea that RL is ever ‘free-standing’ or ‘inde-
pendent’, either taken as a moral or a legal right. For the reasons laid out be-
low, I find it hard that any legal right can, as a matter of fact, be characterised 
in that manner for the reason that rights seem to always operate in tandem with 
other rights - apart from the duties they may also correlate with. I show that 
even for asymmetrists, RL is never considered in isolation from other rights, 
even though it is the case that they attempt, no matter how successfully, to 
detach it from RE – only to make it interact with other rights, namely the right 
of collective self-determination that give states a ‘right to exclude’ (SRE), ac-
cording to which it is permitted to all states to allow entry of any person they 
wish and it is obligatory that any non-national who wants to be allowed entry 
into any state apply for permission to do so, which is basically the duty that 
corresponds to SRE. 

Putting the emphasis on ‘scope’ rather than ‘qualification’ also avoids the 
pitfall of stating simply that there is a right to leave enshrined in international 
law but no right of entry, or that while the first is unqualified the second is 
not. While the first statement is bluntly false, the second is also highly sim-
plistic, as the legal limitations of RL are now well documented in the litera-
ture, as are the moral grounds that can be advanced to restrict exit rights from 
an ethical viewpoint, thus making RL a qualified right, both as it appears in 
HR law and in domestic law. As it turns out, the problem is not about how 
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qualified or unqualified RL is vis-a-vis RE, but about the quantitative and 
qualitative differences in scope: that is, both in the degree and in the type of 
actions each right protects, as well as in the degree and type of correlative 
duties each right engages the state in. It is true that RL is not an unqualified 
right as Anna Stilz has shown,56 yet the fact is that its personal scope of appli-
cation remains wider than entry rights (RE).  

This section dealt with problem-setting. I aimed to pose the problem in 
ways that bring clarity to it as it has been haunting the debate about migration 
rights in ways that are far from clear. We now know a bit more about this 
problem. We are dealing with a disagreement that opposes two views about 
this problem which I will now outline. 

4. Main Formulations of the Problem in the Literature  
As such, RL has only recently resurfaced in the research agenda and, in spite 
of some research with a regional focus, there is even less research done on the 
right to return (RR) from the global perspective of HR law.57 If, historically, 
exit rights seem to have occupied the minds of classic social contract theorists 
and were present in several international treaties,58 the concern has definitely 
turned up in the migration debate in recent years. This trend grew slowly from 
the refugee crises ignited by the two world wars. It is hence in line with the 
general evolution of migration studies over the same period.59 The human right 
to leave continued to call the attention of the scientific community throughout 
the cold war, and probably because of it.60 

Since the 70s several migration-related phenomena contributed to make the 
RL increasingly crucial: the concern with brain drain, as well as with workers’ 
rights and the right to flee oppression and tyranny, made the respect for the 
human right to leave even more salient. Perhaps we should also mention here 
that the concern as to what constitutes a people was raised, in the same years, 
by many scholars, in the so-called no boundary debate in democratic theory, 
who started to question the state’s moral legitimacy in defining its demos from 
the viewpoint of political theory. This debate took off a bit later but may be 
said to be connected to the work of Fredrick Whelan who also worked on RL.61 

The boundary debate in democratic theory is not addressed here. But it is 
important to highlight that the question of the boundary of the people strikes 

                               
56 Stilz, 2014. 
57 Guild and Stoyanova 2018: 374; Hailbronner 1996: 6. 
58 See chapter on early modern history of RL and RE. 
59 Pisarevskaya et al. 2020. 
60 Guild and Stoyanova 2018: 374. See chapter 3 on the 20th century history of the problem this 
dissertation deals with. 
61 See e.g. Arrhenius 2005, Beckman 2009, Abizadeh 2008, Song 2012, Erman 2014, Beckman 
2017, Maltais, Rosenberg & Beckman 2019. 
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at the very core of an international migration regime where excluding oneself 
from one demos is, from a legal perspective at least, easier than being admitted 
in another. It might therefore come across as unsurprising that much of the 
debate on the problem treated in this dissertation emerged in parallel, during 
the 80s and 90s, to the debate on the boundary problem in democratic theory. 

As the remainder of this dissertation shows, the theoretical concern about 
the relation of RL to other rights appears, albeit sporadically, mostly in polit-
ical theory, around the moral demand for the study of the relation between exit 
and entry rights from an ethical viewpoint; much less this is the case in legal 
theory and philosophy of law, or even in international law, notwithstanding 
the fact that the latter is concerned with the need to specify the legal positions 
which migration rights actually consist in.  

Yet, even in the most faithful interpretations of human rights norms, which 
carry the official stamp of the UN, one can spot a not-so-veiled attempt to 
articulate RL in relation with RE into another country, and where the latter is 
formulated as a condition of enforceability of the former. As will be seen more 
detail later in the chapter on the 20th century history of our problem, the special 
rapporteur at United Nations’ Human Rights Commission, Mubanga-
Chipoya, asserted that human rights of entry ought to not to be confined only 
to RR and (the highly qualified) RA, but should extend to a human right to 
enter (RE) into at least one country. Indeed, he claims, RL and RE ‘should be 
conceived as an indivisible part of the same subject: the freedom of movement 
or, in the present discussion, emigration is hand in glove with immigration’.62 
In short, a right to enter at least one other country than the country of prove-
nance ought to be guaranteed by HR law. Indeed, HR law does not enshrine a 
human right to enter into third countries (with the exclusion of RA), nor into 
any country other than the country of nationality. This has raised concerns as 
to whether such absence amounts to a ‘protection gap’ in the international le-
gal system of HR law. 

One way in which this concern is manifested in contemporary literature is 
in relation to internally displaced persons’ (IDPs). Given the challenges that 
the current migration crises pose to several societies around the world, a great 
deal of the literature on migration in legal scholarship focuses on asylum law, 
statelessness, citizenship acquisition and loss thereof, and the development of 
new legal and institutional frameworks that can, as it were, rescue IDPs from 
the limbo of absolute un-protection famously dubbed ‘alegality’. IDPs were, 
after all, the great concern of the previous High Commissioner for Refugees - 
now Secretary-General - and Alexander Betts and Paul Collier have claimed,63 
in the wake of an increased public awareness of the tragic situation of many 
stranded refugees, that the 2015 ‘migration crisis’ is first and foremost a crisis 
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of internal displacement and only secondarily one of involving actual crossing 
international borders. 

In this section I offer an overview of the scholarly literature on the problem 
of this dissertation and of the main positions of symmetrists and asymmetrists. 
Do notice that the problematic relation between the RL and RE appear explic-
itly stated as a theoretical problem in the first half of the 20th century, which 
explains the choice of the historical periodization of the sources I refer to. This 
chapter includes positions about (i) the inconsistency that the problem would 
constitute, and (ii) about the rights that allegedly in relation to each other 
(RL/RE or RL/SD and SRE). I aim to show, in this section, first that the debate 
often sounds like a pile of monologues brought together by a common concern 
and a shared sense of urgency around the topic of migrants’ rights; and second, 
that notwithstanding this, we are dealing with a disagreement worthy of being 
investigated (not a mere case of shallow disagreement). This is a debate not-
withstanding the fact that, with a few exceptions, such as the debate between 
Phillip Cole and Christian Wellman, most contenders are not addressing each 
other’s arguments directly. 

4.1. The Sources 
Let me start by saying a word on the type of sources that this chapter builds 
on. As mentioned earlier in this chapter, a wide variety of sources have been 
employed. This section concentrates on works by scholars produced in a mul-
tiplicity of disciplinary fields. I do not here list or describe the primary sources 
I have employed in the dissertation overall, which include e.g. sources of law,64 
soft-law sources,65 historical materials,66 and political materials such as NGO 
reports and pamphlets, newspaper articles and much more.  

This criterion of relevance also explains why, in this chapter, I do not sys-
tematically refer the references to the problem in the drafters of the interna-
tional law texts themselves, such as Paul Fauchille, René Cassin or Hersch 
Lauterpacht; nor the opinions of the officials of international institutions such 
as e.g. Inglés or Mubanga-Chipoya. To these references, however, I will return 
later in the dissertation.67 Here it shall suffice to briefly mention the scholarly 
literature. 

The type of sources that are relevant here include first and foremost litera-
ture from the field of moral and political philosophy.68 In this category, we 
                               
64 E.g. case-law from the European Court of Human Rights. 
65 E.g. UN Human Rights Commission documents. 
66 E.g. early modern peace treaties and late medieval scholarship, as well as legal documentation 
from international organisations. 
67 See chapter 4. 
68 Indeed, the problematisation of the relation between entry and exit rights has been carried out 
mainly from the viewpoint of political theory and has not sufficiently deserved attention from 
legal theorists. In fact, for the most part, legal theorists do not consider it a problem, which 
raises interesting questions not only about migration as a phenomenon that cuts across legal and 
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should mention works by John Rawls, Michael Walzer, Phil Cole, Anna Stilz, 
Lea Ypi, Charles Wellman and David Miller.69 References to the issue can also 
be found, albeit less frequently, in literature in philosophy of law. Two cases 
belonging to this latter category that are representative of the debate more in 
general are John Finnis and Luigi Ferrajoli,70 where the first takes normatively 
the stance defending asymmetry whilst the second takes the opposite norma-
tive position. 

In collecting scholarly literature on the topic, I have also found references 
in literature from outside philosophy. One case of this kind is the field of po-
litical science: An early reference is Helle Kanger, a Swedish political scien-
tist and the wife of the late Swedish philosopher and deontic logician Stig 
Kanger, who succeeded Konrad Marc-Wogau on the chair in theoretical phi-
losophy at Uppsala University. This anecdotical information might be relevant 
to understand why Helle Kanger’s effort to articulate the logical entailment 
that RL and RE could be understood to have or not to have is certainly the 
most elaborate effort to date made to understand the relation between these 
two rights through the instruments of deontic logic.71 It appears that Helle 
Kanger developed her analysis of the problem on the basis of the methodolog-
ical suggestion first made by Stig Kanger in a 1963 paper on the concept of 
rights (Rättighetsbegreppet), according to which a right is often ‘a relation 
which one party has to another in respect of a state of affairs’.72 It is also worth 
mentioning, in connection to this, that Stig Kanger chose, in his Festschrift, to 
illustrate a point of his own theory of rights with a reference precisely to RL 
and the right to return:  

Types of rights-relations are very often combined types. Article 13.2 of the 
United Nations Declaration of Human Rights, for instance, states that: Every-
one has the right to leave any country, including his own, and to return to his 
country. This certainly implies that everyone has, in relation to the authorities 
of his country, both a power and an immunity to leave the country.73 

A later, and much more influential source from the political science field that 
refers to the problem is Rainer Bauböck, the former Director of GLOBALCIT, 
the leading research centre of comparative citizenship and migration studies, 
at the EUI in Florence. References to the problem can be found in various 

                               
political boundaries but also about the notion of ‘right’ that political theorists use vis-a-vis legal 
theorists. 
69 Cole 2000, Wellman 2014, Stilz 2014, Cole & Wellman 2011, Cole 2000 & 2001, Miller 
2010 and 2005, Rawls 1999, Walzer 1983. 
70 Finnis 1992, Ferrajoli 2018. 
71 Kanger 1981 and 1984. Helle Kanger also co-authored an analysis of rights together with Stig 
Kanger as in ‘Rights and Parliamentarism’ in Theoria 1966, vol. 32, n. 2 employing the same 
methodological outlook. 
72 Definition by Kanger 2001: 179. For a critical presentation, see Lennart Åqvist 2001: 173–
183. 
73 Kanger 2001: 179. 
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texts throughout his career and we can sum up his current position by saying 
that his reasons for scepticism against the views of those who find the asym-
metry between RL and RE normative suitable are grounded on his scepticism 
for normative reasons, of the State’s right to exclude (SRE).74 

Looking towards the field of law, I have been able to establish that interna-
tional lawyers, both public and private, have been interested in the topic. This 
is, unsurprisingly perhaps, foremost the case with the international lawyers 
working more specifically on migration law. Leading international private 
lawyers working of citizenship and related rights have been interested in de-
fining more precisely the right of return and also its role within the ecology of 
legal provisions surrounding the ban on statelessness and/or prohibition of de-
priving citizens arbitrarily of their status civitatis: For instance, in the well-
researched reference work on International Standards on Nationality Law, by 
Gerard-René de Groot and Olivier Vonk, this thematic recurs.75 More common 
is the reference to the problem in works by public international lawyers and 
those working more specifically on migration law. Here we can mention for 
instance the references in the work by Violetta Moreno-Lax76, Catharine Cos-
tello,77 Herst Hannum,78 Den Heijer,79 Nafziger,80 Hussein A. Hassouna,81 El-
speth Guild,82 Gregor Noll83, and Vladislava Stoyanova.84 To this type of 
source I shall also add, more in general, references to the theme more broadly 
in manuals, textbooks, handbooks for researchers and reference work for legal 
practicians. Among the works consulted particular mention should be made of 
the Oxford Handbook of the History and the Theory of International Law, the 
Cambridge Companion to International Law, the Cambridge Companion to 
Human Rights Law, the Routledge Handbook of International Human Rights 
Law, the Routledge Handbook of International Law, the Research Handbook 
on Migration Law from Edward Elgar edited by Vincent Chétail and the Re-
search Handbook on International Law and Peace also from Edward Elgar 
edited by Cecilia Bailliet.85 In the field of history of ideas, legal history and IR 
history, I have also found references to the theme in a variety of guises. For 
instance, we may here refer to the work of Jane McAdam86, Annabelle Brett,87 
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Andreas Osiander88, Phil Orchard,89 John Witte90, Walter Broadhead91 and 
Ronald Asch.92 

Now that we know where to look in order to find positions of symmetrists 
and asymmetrists, let us move on to plotting the positions in order to describe 
the landscape of the disagreement. 

Roughly, we spot two views on the matter at stake. Violetta Moreno-Lax, 
Philip Cole, Rainer Bauböck, and even some of the drafters of the Universal 
Declaration of Human Rights, such as René Cassin or Hersch Lauterpacht, 
have long expressed the concern that since leaving a country necessarily en-
tails entering another one in today’s world, the regime of human rights gov-
erning migration is incoherent and fundamentally unequal, pushing the emi-
grant against the closed doors of many other states, if not all. For them, RL 
should engage the duty of other states to admit those who have left a country. 
This would be a way of either turning RL into a perfect right by correlating it 
to a duty on behalf of a greater number of duty-bearers, or of facilitating exit 
in practice, by increasing the number of visa-free destinations, or both. 

Against this view, philosophers such as Michael Walzer, John Finnis or 
David Miller are of the opinion that RL would be enjoyable regardless of RE. 
They observe that RL fundamentally correlates to the state duty of letting 
leave, and not to the duty to admit on the part of other states. Michael Walzer, 
in particular, remarks that, unlike RE, allowing exit through RL is connected 
to a crucial tenet of popular sovereignty – collective self-determination – just 
as much as SRE, the sovereign right of states to decide on admission.93 For 
him, RL cannot entail RE elsewhere, for that would make immigration a hu-
man right, and all states would then be obliged to admit everyone who wished 
to enter (negating SRE). According to this view, a sovereign state cannot for 
the sake of the freedom of its own people – its self-determination – coerce 
individuals to be members; all it can do, for that very reason, is to prevent non-
members from entering (with some relevant exceptions such as refugees and 
family members of citizens). Binding all states to a human right of immigra-
tion that would follow from RL would, for these theorists, compromise the 
internationally recognised principle of self-determination which the UN 
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Charter upholds as the very pre-condition of state sovereignty as a collective 
right of peoples (SD), which in turn is the justification of SRE. 

4.2. Different Conditions of Satisfiability of RL 
I think that one way of grasping the disagreement is to say that they disagree 
on what ought to count as a condition of satisfiability of the norm enshrining 
RL. Among others, Alf Ross has suggested that valid normative reasoning 
should be based on an analogue of logical validity which he called ‘norm va-
lidity’.94 This meant replacing the usual structure employed in logics by which 
a conclusion is true if the premises are true, by the idea that a given norm is 
valid (hence ‘true’ in the legal sense) if another (supporting) norm obtains, 
that is, is ‘in force’.95 If we apply this to the symmetrists’ claim, for the purpose 
of simplifying this complex disagreement, we may formulate their claim in 
the following way: 

The human right to leave a country (RL) is a valid legal norm, iff another legal 
norm namely a human right of entry (RE) (of identical scope) into some other 
country - is in force. 

Asymmetrists would deny this point by saying that the latter norm is not at all 
a ‘condition of satisfaction’ of the former, and hence RL bears no incon-
sistency. I take the idea of satisfiability from Bulygin’s widely held view that 
there are certain features factoring in the existence of a norm as enforceable 
by a given legal agent.96 A norm would hence be satisfied when its proposi-
tional content corresponds to the law. Given that in the case of RL, the content 
of the norm is a permission, correspondence between its content and the law 
obtains only when leave may occur legally. This idea sums up the core notion 
of asymmetrists. They view RL as prescribing ‘it is permitted that any person 
leaves any country (besides justified exceptions)’ and the duty corresponding 
to RL to prescribe that ‘it is obligatory that all states let leave any person (be-
sides justified exceptions)’, and not that ‘it is obligatory that all states permit 
entry (besides justified exceptions)’. Symmetrists would add here that since 
exit can only occur in practice when the migrant enters its destination, then 
RE must feature as a satisfiability condition of RL-norms.  

But this seems like a rather long shot, and one to which an asymmetrist 
may retort that the satisfiability conditions of the RL-norm can only go so far 
as to ensure that an individual can, for instance, take the next plane and leave 
the state’s jurisdiction; nor that there be planes, neither that the plane lands on 
another state’s territory. What would then be a case of inconsistency between 
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norms for an asymmetrist? One can think of a legal system that both permits 
and prohibits an action, such as a norm stating that ‘everyone has the right to 
leave a country’ and another establishing that ‘no one has a right to leave a 
country’. They thus replace the previous statement with the following:  

 (1) The human right to leave a country (RL) is a valid legal norm, iff a norm 
enshrining the country’s duty to allow ‘leave’ is in force;  

(2) The right of self-determination of a people is a valid legal norm iff a norm 
enshrining a state’s right to control admissions is in force (SRE). 

Reformulated in these terms, the issue would seem settled with regard to what 
the disagreement is about. The disagreement would not be about finding the 
best possible rights-relation that protect the interests of the actors involved, 
namely sovereign states and individual migrants. Rather, it is a deeper disa-
greement as to whether, and under which circumstances, the interests of the 
individual should trump those of the state. The two options do not exclude one 
another, yet they do stress different objects. Hence, those who normatively are 
committed to symmetrist views seem to value RE as the condition of satisfia-
bility of RL, in which the latter is the core right and the latter a derivative 
right.97 Asymmetrists, in turn, start from SD, that grounds SRE, as a core right 
(of peoples) from which they then derive RL - as a kind of opting-out entitle-
ment for those who wish to exit and, in the ‘extreme case’, exclude themselves 
from the process of self-determination.98  

This discussion nevertheless raises the question as to the extent to which 
legal validity must take on board effectivity in order to validate the claim that 
one right ‘relates’ to another. Among symmetrists, Violetta Moreno-Lax 
claims that if RL does not engage the duty of the state of destination then it 
becomes ‘ineffective’ as it produces effects only in one of the contracting par-
ties.99 Both the validity and the effectivity of the human rights norm enshrining 
RL are, for symmetrists, strictly connected with the existence of a RE norm. 
Hence the need to take into account what symmetrists appeal to in order to 
ground their claim for symmetry: that the action protected by RL - ‘exiting a 
country’ - practically entails ‘entry’ into another and, therefore, also should 
entail the corresponding right. Their case becomes clearer when put in reverse 
order: given the impossibility of leaving one country without entering another 
one, is RL a valid legal norm in the absence of RE? To what extent may the 
validity and the effectivity of a legal norm be said to depend on the practical 
possibility of enjoyment of the right enshrined in that norm? Should such pos-
sibilities be considered as a criteria of norm satisfiability? Is this a question of 
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justiciability of a right, i.e. institution of procedural guarantees, or is this a 
question of the nature of the right in question being imperfect, i.e. with no 
corresponding obligation on behalf of the other states, to take in exiters? 

The disagreement over whether RL relates with RE - the claim made by 
those who are normatively speaking advocating for symmetry - or with SD 
and SRE instead - the claim of those who are normatively advocating for 
asymmetry - is, on both opposed views, contingent upon the moral value that 
each side attributes to the interests protected by each of these rights: that of 
the people or the political community vis-à-vis non-nationals in the case of 
asymmetrists, and that of immigrants vis-a-vis the country of destination in 
the case of symmetrists. Indeed, I have been able to single out is that both 
sides disagree on what ought to count as a condition of satisfiability of the 
norm enshrining RL. On the side of symmetrists, the right to be admitted into 
at least one other country is what would make RL valid, engaging the duty of 
(at least) the state of destination and not only the state of departure. On the 
side of asymmetrists, it is enough that RL engages the duty of the departure 
state alone, to ensure that those who wish to opt-out from a given political 
community, are legally protected in ‘exiting’ - regardless of where they end 
up.  

Note, also, that those who are normatively speaking symmetrists tend to 
value the international legal and political context where norms relations take 
place in their demand that the interpretation of RL must take into consideration 
the political circumstance of a world constituted by state jurisdictions, where 
leaving a state would imply entering another, thus prioritising the legal pro-
tection of the immigrant’s human rights. Those who are normatively speaking 
asymmetrists, on their side, give moral primacy to the authority of states to 
control immigration and hence to build policies that design their population in 
accordance with the will of the people - while conceding, however, that the 
individuals who do not wish to belong to it may exit. 

4.3. A Contingent Matter?  
If it is true that there is disagreement about what counts as a condition of sat-
isfiability of RL, it should still be added that there is disagreement about 
whether this is essentially a problem of institutional design or contingent em-
pirical factors. There is I find an ambiguity in how the problem is occasionally 
formulated in this that does not do justice to what is really at stake. Let me 
explain. 

Some analysts of RL make very incisive claims about an alleged connec-
tion between leaving a country and entering another one, and presume that this 
connection between exiting and entering is quite intuitive or even logical and 
then go on to say that this would be the case also for the RL and the RE. To 
start with that which is perhaps the most adamant, Ann Dummett claims that  
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Logically, it is an absurdity to assert a right to leave without a complementary 
right to enter unless there exists in fact (as in the mid-19th century) a number 
of states which permit free entry.100 

When reading the sentence right after this one, one clearly gets that her point 
is about practical implication, not a logical one: 

At present, no such state exists, and the right to leave is not, and cannot be in 
these circumstances, a general human right exercisable in practice.101 

This way of stating the point of the problem is representative of a certain am-
biguity: is the connection between RL and RE a matter of logic in the law or 
a matter of practical possibility of crossing borders? The reference to concrete 
circumstances seems like a departure from deontic logic in that it is dependent 
on the real-world factors (i.e. political circumstances) to reach certain conclu-
sions about rights relations.  

This confused ‘logic’ seems to be reminiscent of the grand old debate over 
the justiciability of social-economical rights. It is often said – particularly in 
the debate throughout the 20th century on the ‘costs of rights’ – that social and 
economic rights could not be fundamental rights because they are not liberty-
rights or negative rights, as many other (first generation) fundamental rights 
were, and that this fact would impact on the justiciability of social and eco-
nomic rights to the effect that they could not be effectively realized in practice. 
Just like in the case of a prospective RE, social rights have been described as 
‘imperfect rights’102 since their realization depends on real-world factors be-
yond the control of the lawmakers. Bobbio, for one, stated that 

it is well known that the tremendous problem facing developing countries to-
day is that they are living in economic conditions which do not allow, despite 
ideal programs, to develop the protection of most social rights. The right to 
work was born with the industrial revolution and it is closely linked to the de-
velopment of this. It is not enough to justify it or to proclaim it. But it is not 
enough to protect it either. The problem of its implementation is neither a phil-
osophical nor a moral problem. But it is not a legal problem either. It is a prob-
lem whose solution depends on development of society, and as such, chal-
lenges even the most advanced constitutions and undermines even the most 
perfect mechanism of legal guarantee. [And …] The problem (…) is not phil-
osophical or legal but political. 103  

The position, re-proposed by Dworkin in Taking Rights Seriously for instance, 
implies that social (or positive) rights, conceived as claims to state interven-
tion, are excluded from the category of protectable rights: in this perspective, 
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they are conceived as mere aspirations or claims, no matter how well justified 
these may be.  

In the reading of Dummett the articulation of the RL in relation to the RE 
is not a matter of deontic logic à la Kanger and it is not a matter of entailment 
in the logical sense; she uses ‘logical’ here in a different meaning, implying 
that it would be somehow ‘evident’ that the RL would be a kind of ius imper-
fectum, a claim that corresponds to no justiciable obligation; it would be, in 
that sense, similar to social rights in the reading referred to above: a paper 
tiger. Besides suggesting that the RL, albeit solemnly declared, might not be 
protected in the international legal system, Dummett is also suggesting a rea-
son for why this would be the case: the reason would be that in the present 
circumstances the way the world works is such that the exiter has little choice 
on where to go. On this reading, the problem would also subsist if there were 
no airplanes, no cross-Atlantic steamers, no international train service and so 
forth. Where cross-border movement is made difficult and thus destinations 
appear to be hard to reach, the problem would surface. Basically, if we lived 
in a world in which it was easy and at the disposal of all to travel around, the 
problem – on Dummett’s reading – would not subsist. Here the problem is 
articulated as a problem of rendering possible the empirical movement of in-
dividuals across borders; it is not articulated as a problem of ‘logic’ in the 
sense of entailment of two institutional facts, on paper so to speak. In this 
sense, it is similar to the claim that social rights like the right to work cannot 
be enforced in absence of, say, economic growth and that therefore the paper-
tigerness of social rights would be due to contingent, empirical, real-world 
factors, not to how the law is made. 

Another take on the problem occurs in the literature where the lack of a 
right of entry in a human rights regime that contains a right of exit is described 
as a matter of ‘logical error’ by symmetrists. The assumption is still that, if 
leaving a country means entering another, then the legal right whose object is 
‘leave’ should be followed by a right whose object is ‘entry’. The phenome-
nologically given unity of action – moving across borders, where to leave al-
ways needs to mean to enter – should (or so it is claimed) logically lead to 
symmetry of rights, on this view. Philip Cole thus claims that ‘to maintain a 
universal right to emigration in the face of restricted rights of immigration is 
incoherent’.104 Incoherence here would not be a question of border guards 
simply looking away – a contingent circumstance – as in Dummett, but it 
would be a question of the systemic character of the flaw; incoherence here 
really means a problem in the ‘logic’, not just a contingent circumstance of 
the world. Cole further makes the point that: 

In ethics, too, symmetry has a value. Moral consistency requires that we treat 
two or more cases in the same way unless there is some feature that makes a 
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relevant difference. To go against this basic moral rule is to enter a world of 
arbitrariness, of unfairness, of immorality. However, when it comes to migra-
tion we live in an asymmetrical world. Emigration is a fundamental human 
right recognised in international law: all people have the right of exit. Immi-
gration, however, is different: only citizens of a state have the right of both exit 
and entry. There is, therefore, a startling legal asymmetry between emigration 
and immigration. … we must move to a symmetrical world of migration, where 
exit and entry are both fundamental human rights, held by all, regardless of 
national membership.105 

Here, Cole sees the difference in personal scope of application of RL (any 
person) and RE (only certain categories of persons) as the source of the ‘illog-
icity’ or ‘incoherence’. This incoherence is at the level of the law, not at the 
level of empirical availability of destinations. Also Rainer Bauböck follows 
Cole in claiming that ‘surely there must be some inconsistency in claiming 
that every individual has a right to leave any country, but countries may select 
those whom they allow to enter’.106 Bauböck thus also formulates the problem 
as a problem of institutional design and not of simply contingent empirical 
factors, however, contrarily to Cole, he does not allocate the problem in the 
variety of personal scope of application of RL and RE, but in the very fact that 
the system recognizes SRE.  

So, ought we to say that the purported relation between RL and RE that 
some think exists, making the current regime in international HR law prob-
lematic, yet that other deny is a contingent matter? Is the disagreement about 
the conditions of satisfiability of RL a matter of empirical circumstance? The 
issue, as far as I have understood, is at heart a problem of the institutional 
design or logic of norms: it concerns how norms interact on paper so to speak. 
This does not mean that I exclude that certain empirical changes to how travel 
is made possible would be without consequences for how the situation is lived 
by those that it affects. Rather, it means that fundamentally it is not a matter 
of making travel easy, but stay legal. In this sense the matter is a matter of 
norms, not a matter of empirical contingencies. In fact, the problem has not 
been perceived to have lessened because we live in a world with online travel 
ticketing, low-cost flights, and extensive railway networks. The issue is not 
about travel or de facto ability to engage free movement as such: It can occur 
also where cross-border movement is easy and thus destinations can be rather 
easily reached. What symmetrists object to, namely what they take to be the 
state of international law as far as RL and RE are concerned, would not go 
away because border guards are less efficacious at checkpoints. To fix what 
they perceive to be a problem, a change in the law would be required. And it 
is against this change that asymmetrists object.  

                               
105 Ibid. 
106 Bauböck 2006: 1. 
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5. Clearing the Waters 
5.1. Metaphors of Relation 
What does it mean to say that ‘RL interacts or relates with RE’ or ‘with SRE’? 
This is quite unclear in this literature. First of all, notice that this relationship 
(regardless of whether it would primarily involve RE or SRE) is talked about 
in a wide variety of ways: While many scholars employ terms such as ‘entail-
ment’, ‘implication’, ‘inclusion’, ‘generation’ – in either their substantival or 
verbal forms – others resort to more illustrative characterizations by means of 
metaphorical expressions such as ‘two sides of the same coin’, ‘asymmetry’ 
or ‘hand in glove’; yet others prefer to characterize RL as an ‘imperfect’, ‘in-
complete’, ‘pointless’, ‘theoretical’, ‘illogical’ or a ‘half-right’, when not 
‘matched’ or ‘corresponded’ by RE. None of the terms above has really caught 
on as consensual. 

There is some pervasiveness of the talk of ‘asymmetry of rights’ in relation 
to RL and RE. But I find that symmetry is often misleading a metaphor for the 
analysis of the relationship between RE and RL. Just to give some examples 
Walzer, Bauböck and Cole107 are among those who describe the rights in the 
current migration regime in HR law as asymmetrical. Originating in the Greek 
term sumetria, symmetry refers to proportionality of forms and implies a com-
parison between several entities, images or properties which are combined to 
reach a given end or value.108 It is used with regard to some end of a system or 
structure, the symmetrical parts of which interlock or match up to attain that 
end. It then follows that any asymmetry between parts of a given structure or 
whole that performs a function, may result in its failure to do so and hence in 
the frustration of a whole to achieve its defining unity – in which case it stops 
being a unit and producing the intended effect. Hence, the asymmetry. When 
RL is called ‘asymmetrical’, this qualification obtains in reference to RE — 
just as when we call a column symmetrical it necessarily implies there being 
at least another object with which such column can be said to be symmetrical 
or asymmetrical to. What it is in RL — that is which property — would make 
it symmetrical or asymmetrical to RE? One possible reading of the talk of 
asymmetry of rights we find in for instance Cole would suggest the personal 
scope of application of each right, but the specification that the ‘asymmetry’ 
would be about the different levels of restrictedness that each right would 
carry.109 But such a reading would basically amount to restating the point of 
departure: both symmetrists and asymmetrists start from the notion that while 

                               
107 Morsink, 1999: 75, Bauböck 2006: 1, Cole 2006: 1. 
108 Hon & Goldstein 2008: 4. 
109 While all persons — with a few exceptions — are allowed to leave any country regardless 
of nationality, all persons are not allowed to enter any county of their choosing; and only citi-
zens enjoy, in principle, the right to enter their country of nationality (or right to return, herein-
after RR), which most typically is a restricted number of countries and by necessity so, since 
some countries prohibit multiple nationality. 
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all persons — with a few exceptions — are allowed to leave any country re-
gardless of nationality, all persons are not allowed to enter any county of their 
choosing; and only citizens enjoy, in principle, the right to enter their country 
of nationality, which most typically is a restricted number of countries and by 
necessity so, since some countries prohibit multiple nationality. 

Also, notice that labelling the problem a ‘rights-asymmetry’ in migration 
scholarship would already be an admission of that there would be a relation-
ship between RL and RE. Even when it is a negated relationship, i.e. that the 
author negates that there is or should be an (a)symmetry, it is still the case that 
the very use of the metaphor of symmetry casts the two legal positions or 
moral rights (depending on the context) – RE and RL – as being viewed from 
a ‘interactionist’ point of view, i.e. a point of view that understands the legal 
positions or moral rights within a single framework of reference, be that mo-
rality or a single legal system. Hence, those who negate that there is currently 
in law as it stands a symmetry between the legal right to leave and the legal 
right to entry, for instance, are already adopting the view that these two posi-
tions do belong to one and the same legal order, namely that of international 
HR law. I shall go back to the interactionist versus isolationist viewpoints in 
the chapter on monism and dualism further on, suffice to notice that the use of 
symmetry talk in reference to rights is not neutral, in the sense that this talk 
already guides, or directs, the thoughts of the reader into an interactionist 
framing of the issue. 

What is more striking though is that it seems to be neglected in the literature 
that casts the relation between RL and RE in terms of ‘asymmetry of rights’ 
the very fact that it amounts to metaphorical talk. I would like to suggest that 
it is the difficulty in identifying the parameters of the supposed relation be-
tween RL and RE that makes the use of metaphors so convenient, because it 
projects an image which carries an intuitive appeal that dispenses with further 
explanation. The lack of effort by those who employ the metaphor of (a)sym-
metry in reference to RL and RE to elaborate on what they mean and how we 
should understand the nature of the relation between RL and RE is evident in 
the literature.  

There are, however, a number of other metaphors employed in the literature 
that may be more helpful for trying to grasp the problem.  

5.2. Metaphors of Free Movement 
Some say, for instance, that RL and RE are like ‘hand in glove’ and yet others 
think these rights are ‘like two sides of the same coin’. For instance, the UN 
Special Rapporteur José Inglés in an investigation into RL and its possible 
connections to RE from 1960 claimed that ‘the right of emigration and the 
right of immigration have been aptly described as two sides of the same 



 

 64 

coin’110 and the special rapporteur of UN Mubanga-Chipoya, whose report 
from 1988 I dedicate some attention in the chapter of the 20th century history 
of the FDA, claims – in connection to the problem of relation of RL and RE – 
that ‘emigration is hand in glove with immigration’.111 

These expressions are unmistakably metaphors112 and require analysis. In 
all metaphors some features are singled out as held to be characteristic of some 
phenomenon. It is typically assumed that these features are not sufficiently 
emphasized in our ordinary, literal way of describing the phenomenon in ques-
tion. This would justify the recourse to metaphors in the first place. To use a 
metaphor always means that we chose which aspects to stress, clearly leaving 
other features in the background. Metaphors allow us to go from a less abstract 
or complex source domain (e.g. the glove, the coin) to a target domain of in-
creased complexity or abstractness (e.g. regulation of entry and exit).113 Lakoff 
and Johnson’s famous idea is that this bridging one domain and another turns 
the metaphor into a condensed analogy.114 Let me suggest a reading of such 
metaphors in an attempt to show that these metaphors highlight the ratio ma-
teriae dimension of the problem. More precisely, I argue that the authors who 
employ these metaphors do so to signal the phenomenological unity of action 
of leaving and entering and that therefore we should read the metaphor to be 
an image about the scope of application ratio materiae of the RL and RE. I 
argue that on this reading this metaphorical reference to the unity of action is 
surely effective, but that it simply has no bearing on RL and RE if these are 
understood to be two institutional facts that are separable and thus a fortiori 
not at all ‘like hand in glove’ or ‘two sides of the same coin’. 

Let us start with the claim that entry and exit rights are like two sides of the 
same coin. Coins are commonly said to have two sides. This is, taken literally, 
false, as round coins have three sides: one side considered heads, a side con-
sidered tails, and the edge being of various widths. Coins – numismatics tells 
us – can also be square in various cultures and thus can have six sides: heads, 
tails and four edge sides. This is the first thing to notice about the metaphor: 
it highlights an aspect of the object in the source domain (coins), namely the 
two sides we normally call head and tails and ignores the edges. From this we 
learn if in the target domain, namely that of exit and entry right, would need 

                               
110 Inglés 1963: 475. 
111 Mubanga-Chipoya 1987: 5. 
112 A metaphor is a figure of speech by which a characteristic of one object is assigned to an-
other, different but resembling it or analogous to it; comparison by transference of a descriptive 
word or phrase. The term comes from the Greek metaphora indicating a transfer, especially of 
the sense of one word to a different word; literally it means ‘a carrying over’, from metapherein, 
to transfer, carry over, but also change, alter and it is composed by meta, over, across, and 
pherein, to carry, to bear like in ‘to bear children’. A metaphor is no argument. We need to 
unpack the figure of speech to be able to reach a level of argumentation where it is possible to 
assess the plausibility of opposing claims.  
113 Black and Goodman 1954: 273–294; Kittay 1987; Gibbs 2008. 
114 Lakoff and Johnson 1980. 
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to have two (not more) aspects that the metaphor builds on. These two aspects 
would not to be sufficiently emphasized in our ordinary, literal way of describ-
ing the target domain in question. So, which are the two aspects in RL and RE 
that the metaphor highlights? First and foremost, their two-someness: they are 
two rights; thus denumerable, more than one, but not more than two. We shall 
come back to this idea of RL and RE as two rights put into relation later on 
while discussing symmetry.  

Now that we know that the object in the source domain (coin) is understood 
to have only two sides, we also notice that in coins, these sides – head and tail 
– are specular and need to be identical in shape and dimension. When we say 
of two things that they are ‘two sides of the same coin’, we intend that they 
are – to some degree or in some aspect – identical. However, the sides of a 
coin do not need to represent the same image and typically do not: one side 
may represent a crowned head, and the other a number and a currency. This is 
the aspect of the coin that is highlighted when we say of two things that they 
are ‘two sides of the same coin’ intending that there are two ways of looking 
at it, or two different viewpoints from which a given object can be considered. 
In other words, it is one coin, and one and the same object albeit seen from 
different perspectives, namely that of the crowned head or the number on the 
tail side. From these brief comments it becomes clearer that the metaphor of 
two sides of the same coin, in order to work as a metaphor, needs to gesture 
at some duo-logical thought pattern of some kind. What is it in the source 
domain that has these two traits, namely identity in some aspect, and yet dif-
ference in some other aspect that would depend on perspective or viewpoint? 

José Inglés was using the metaphor to point out something about ‘the right 
of emigration and the right of immigration’. What is there in these two rights 
that would be identical? Clearly, what is identical cannot be the personal scope 
of application that, as we have seen, is quite different. But, under the assump-
tion that by migration one intends the empirical fact of one person leaving a 
territory and by immigration one intends the empirical fact of one person en-
tering some other territory, it is clear to see that the RL and RE would share 
in some aspect: indeed, ratio materiae both RL and RE, under this assumption, 
regard the same action namely movement in space. Regardless of the plausi-
bility of this assumption, I want to highlight that the metaphor, read in this 
way, would make a proper use of an aspect of the source domain that can be 
found in the target domain. But having some identical trait would not be suf-
ficient to make the metaphor work. There also needs to be, in the target do-
main, some other aspect that would differ from one side to the other side of 
the coin – namely the engravings or images on each side of the coin. 

What is the difference depending on perspective or viewpoint that we 
would be able to spot in emigration and immigration? I would venture that this 
difference is the direction of the movement: from one perspective the person 
is exiting, form another she is entering. From the point of view of the state of 
origin, the person is emigrating but that same person is, for the state of 
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destination, immigrating. It is clear to see that, depending on the perspective 
adopted, the person is an emigrant and an immigrant. When José Inglés thinks 
that RL and RE ‘have been aptly described as two sides of the same coin’ he 
is gesturing at the fact that the same person is an emigrant for one country 
(that of origin) and an immigrant for another country (that of destination). This 
difference is however perceptible only once we adopt the different points of 
views: if we view the direction of movement from one country or from the 
other. 

As we have seen, to use a metaphor always means that we chose which 
aspects to stress, clearly leaving other features in the background. In this case, 
one aspect left in the background is the possibility that the coin has edges, so 
a third side; translating into the target domain, this means that it is excluded 
from the way the metaphor works that the identity and difference we can spot 
between RL and RE may be part of some other entity that has more than two 
sides to it. Also, what makes the metaphor compelling is the fact that it is the 
same individual that, when crossing a border, is seen as an emigrant by one 
country and an emigrant by another country.  

The metaphor that José Inglés suggests indicate a duo-logical thought pat-
tern that applies well to the empirical fact of a body moving in space: a body 
that is moving from space A to space B is indeed exiting A as it is entering B. 
This is so in virtue of the law of impenetrability of bodies in physics. One 
reasonable way to interpret the metaphor’s target domain would be to hypoth-
esize that José Inglés thinks that RL and RE are ratio materiae regulating the 
movement of a person in space. Phenomenologically the action of exiting and 
entering form – in line with the necessities of physics – a ‘unity’ and this unity 
is what is highlighted by the metaphor of the ‘two sides of the coin’. If my 
reading is correct, the metaphor is cognitive and compelling. 

Let us move on to the claim that entry and exit rights would be like ‘hand 
in glove’. Again, if this metaphor employed by Mubanga-Chipoya is a cogni-
tive metaphor as I suggest and not merely a (not particularly appealing) rhe-
torical ornamentation, then we should be able to spot aspects in the source 
domain that are mirrored in the target domain. Now, gloves, if they are to work 
properly, need to fit the hands and this includes to respect the right-hand side 
and the left-hand side. We typically use the metaphor of hand in glove to in-
dicate an extremely close relationship or agreement or in a broader sense the 
expression indicates a perfect fit, a form of appropriateness, ability to adapt to 
something (the hand in question) or to be of the right size. The expression is 
often used to indicate the naturalness of something, like a natural fit. This 
metaphoric expression for a close fit was already included in John Ray’s 1678 
collection of proverbs. It exists in many languages and in some languages (like 
Swedish) the expression is equivalent to be like ‘a fish in the water’ which 
also stresses the naturalness and the inadequacy of alternative arrangements. 
As we all know, putting on the wrong glove is not very comfortable. Also, the 
relation between the hand and its cover, once it is gloved, is that of an object 
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we can say has an exterior part (the glove) and an interior part (the hand) to 
the effect of the internal and external parts standing in a very close relation-
ship: a change to the hand makes the glove unfitting and a change to the glove 
makes the hand unconformable. We can say that the gloved hand has two sides 
– the inside (hand) and the outside (glove) – that have a particular relationship, 
that of fitting one another. 

In this case, as in the previous case, I suggest that it makes sense to interpret 
the metaphor as suggesting that the same kind of appropriateness or fittingness 
that we find between the two elements in the source domain (the hand and the 
glove) would be found in the target domain (RL and RE). What is it in the 
target domain that would suggest a natural appropriateness or fittingness? 
Again, if the elements in the target domains are compared as far as the per-
sonal scope of application is concerned, it would be hard to claim a natural fit 
is in place. But the fittingness that UN Mubanga-Chipoya is suggesting be-
tween ‘emigration’ and ‘immigration’ would appear if we were to view ‘emi-
gration’ and ‘immigration’ as ‘two sides of the same coin’: namely a move-
ment of a body in space. Under the assumption that emigration means that a 
person leaving a territory and immigration that a person entering some other 
territory, it is clear to see that the RL and RE would be ‘fitting’ in this sense 
ex ratio materiae.  

To conclude, the authors who employ these metaphors of the coin and the 
gloved hand do so to signal the phenomenological unity of action of leaving 
and entering. These metaphors highlight the ratio materiae dimension of the 
problem that this dissertation deals with. We should read these metaphors as 
being cognitive metaphors that teaches us to look at something in the target 
domain that is in our ordinary way of speaking hidden from view. What is 
hidden from view when we speak about ‘emigration’ and ‘immigration’ is that 
one country’s emigrant is another country’s immigrant or, in other words, the 
action of moving is marked by a kind of unity that cannot be broken down to 
two different objects, but only to aspects of one and the same object, namely 
movement in space. If one takes RL and RE to regulate ratio materiae move-
ment in space, then it makes sense to speak of both as ‘sides of a coin’ or ‘hand 
in glove’. On this reading, this metaphorical reference to the unity of action is 
surely effective: if my reading is correct, the metaphor is cognitive and com-
pelling. However, the metaphors’ scope of validity would cease where RL and 
RE are not conceived to regulate ratio materiae movement in space. It would 
simply have no bearing on RL and RE if these were understood to be two 
institutional facts that are separable and thus a fortiori not at all ‘like hand in 
glove’ or ‘two sides of the same coin’.  

Let us assume that I have managed to grasp correctly the meaning of the 
metaphors of the coin and the gloved hand do so to signal the phenomenolog-
ical unity of action of leaving and entering. Where does this leave us in trying 
to understand what it means that one norm (RL) interacts with another (be that 
RE or SRE)? When we read that one norm (RL) interacts with another we 
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should to understand that for one side RE is conceptually included in RL, 
whereas for the other side this is not the case.  

5.3.. La Pomme de la Discorde  
The disagreement concerns, at first glance, the possible entailment of RL and 
RE. It is the case that a legal right whose object is ‘leave’ is followed by a 
right whose object is ‘entry’? There is disagreement on this point. Michael 
Walzer claims that ‘the right to control immigration does not include or entail 
the right to control emigration’.115 David Miller asserts that ‘the analytical 
point is that the right to leave one particular state does not entail the right to 
enter any state of one’s choosing’.116 It is perhaps clearest in Helle Kanger’s 
effort to articulate the logical entailment between RL and RE, where the rela-
tionship between these two rights are cast in terms of deontic logic.117 But also 
in Luigi Ferrajoli’s reading of international law as already offering an entail-
ment between RL and RE: ‘the right to leave one’s own state and the correla-
tive right to enter a different one is derived from a basic principle of customary 
international law that finds its corollary in the Universal Declaration of Hu-
man Rights of 1948’.118 Similarly, for David Morsink, ‘the right to ask for and 
be given asylum is therefore a necessary corollary of the right to leave one’s 
own country’.119 Some claim that RL does entail RE, other deny this. This 
disagreement about entailment, as a show in later chapters, is central to the 
descriptive question about how we ought to understand law as it stands. As I 
argue in the chapter on descriptive legal symmetrism, law as it stands is such 
that there is at least one way in which RL actually does include RE, and that 
is the right for the citizen to return to their country of nationality (RR) and the 
right to seek asylum for determinate categories (RA). 

But once we accept that there is entailment between RL and RR, for in-
stance, we have not yet grasped the central normative issue. Indeed, HR law 
has long been concerned with pairing a right to leave with a right of return so 
as to make sure that failure in entering somewhere else would not redound in 
the loss of a place to be.120 Legally, this meant that all states were to ensure 
that those who leave a country are entitled to return to their country, so that a 
right of exit is always matched by a right to (re)enter. By ‘matched’ or ‘corre-
sponded’, I mean that the RR is included already in the very concept of RL. 
The normative disagreement starts at this point. It is not really about migration 
                               
115 Walzer 1983: 40. 
116 Miller 2015: 7. 
117 Kanger 1981 and 1984. Helle Kanger also co-authored an analysis of rights together with 
Stig Kanger as in ‘Rights and Parliamentarism’ in Theoria 1966, vol. 32, n. 2 employing the 
same methodological outlook. 
118 Ferrajoli 2018: 4. 
119 However, as I show below, this entailment obtains not logically but in justificatory terms – 
that is, in terms of the shared reasons that justify both rights as interacting with one another.  
120 Kanger, 1984, 103. 
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tout court, for in the contemporary global migration regime, a relation be-
tween RL and RE already obtains in the form of a relation between RL and 
RR. Rather, it is a matter of ensuring protection to those who, having exercised 
RL, cannot return. The problem of ‘the unreturnable’ is hence what is at stake 
here: can international law offer protection to those who having left can nei-
ther return to their place of origin nor enter somewhere else? 

For one side, exit and entry meant here to apply exclusively to the same 
state: the state of nationality. What grounds this view is that the state has an 
obligation to let in only certain individuals (nationals), or certain individuals 
under exceptional circumstances (asylum seekers). For the other side, the ob-
ligation does not stop at the national borders. ‘Preferably’, as Kanger puts it, 
the right to leave a country would hence entail a right to enter another.121 But 
this means that the obligation engendered would regard some other state, all 
states, the international community or some other unspecified duty-bearer. 
Which duty-bearer would that be? Given that, as things stand, there is no clar-
ity concerning the identity of that possible other duty-bearer, it is said that RL 
would be ‘imperfect’, ‘incomplete’, ‘pointless’, ‘theoretical’, ‘illogical’ or a 
‘half-right’. The ‘imperfectitude’ of RL would depend on the fact that we do 
not know who would be the bearer of duty of the obligation to let in. 

The pomme de la discorde can hence be boiled down to one single problem: 
ought international law to be reformed or not? For some there is entailment 
between RL and RE in the sense that RE is conceptually included in RL and 
this is the reason why it is seen as necessary to determine who would be the 
duty-bearer of the corresponding obligation to let in, in order to avoid turning 
RL into an imperfect right, a right that no one has an obligation to ensure 
enjoyment of. For them, international law ought to be reformed to the effect 
that it would be permitted that any person leaves any country (besides justified 
exceptions), and that therefore it would be obligatory that all states permit 
entry (besides justified exceptions). RL would entail RE iff there were the duty 
of third states to admit (SDA) were upheld. For others there is no entailment 
between RL and RE in the sense that RE is not conceptually included in RL 
and this is the reason why it is not seen as necessary to determine who would 
be the duty-bearer of the corresponding obligation to let in, but sufficient that 
these be a duty-bearer of an obligation to let leave. For them, international law 
ought not to be reformed to the effect that a duty of third states to admit (SDA) 
would be upheld.  

What is thus lying behind the different normative positions explored in 
what follows is who is to bear to correlative duty to RL in HR-law. What 
makes the claims about this problem so often inscrutable is the linguistic and 
even stylistic imagination of the opposing sides to the discussion; most nota-
bly, the use of metaphors. In sum, those who present what can be called a more 
conservative reading of the norm RL think that no state other than the country 
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of nationality is the duty-bearer of the obligation that corresponds to RL of 
individuals who are neither nationals or refugees who fit the Convention’s 
definition. Those who do think that a third party beyond the individual and the 
state of provenience must provide for admission, stand by a reading of the 
norm that commits them to the core idea that all contracting parties to the 
treaty (at least since that norm was first made binding with the ICCPR) must 
accommodate the correlative duty to admit foreigners. This does not neces-
sarily mean that all countries are to bear an identical legal responsibility to 
admit the person who has legally left their country; but it does mean that they 
must make strides to ensure that at least one of them does bear that duty.  

We are now ready to reformulate the problem using the condition of satis-
fiability of the norm enshrining RL referred above. The normative problem 
that this literature attempts to grasp is whether it is ‘true’ in the legal sense à 
la Ross that the human right to leave a country is a valid legal norm, iff another 
legal norm namely an obligation to admit entry is in force? 

6. Conclusion 
In this chapter I have clarified the problem this dissertation deals with by of-
fering a problem-setting and an overview of the discussion on this problem. 
Let us now turn our gaze to the history of the problem to try to understand, in 
hindsight, how come the problem came to emerge in these terms. 
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Chapter 3 
Exploring Early Modern History: 
Exit and Entry Rights in the History of 
International Law and Theory  

1. Introduction  
The problem this dissertation addresses becomes important for migration law 
theory only in the 20th century. In this chapter I am interested in explaining 
why this is the case. I argue that this can be explained with reference not to 
some disinterest or lack of attention of early modern theoreticians, but rather 
because of a change in the environment within which the connection (or lack 
thereof) between RL and RE may be conceived. 

This chapter presents an inquiry into the prehistory of the problem that this 
dissertation deals with. It tells the story of the birth of the problem, by focusing 
on the history of the right to leave. It serves the purpose of enucleating and 
listing various meanings of the ‘right to leave’ that stretch from temporary 
travel to renunciation of citizenship. But my main aim is to show how the very 
terms of the problem change, from being a general question pertaining to mi-
grants in general to being a more focused problem for specific categories of 
people moving across borders, namely refugees and stateless, or individuals 
lacking the protection of their state of origin. I hypothesise that this change in 
the framing of the problem of a possible relationship between RL and RE is 
connected historically to the disappearance of terra nullius, and more specifi-
cally of terra nullius understood as reachable and inhabitable land beyond any 
jurisdiction. Later, I delve into more details about terra nullius and how its 
availability affects the conceptual economy of my problem. Before doing that, 
let us start by pointing out an ambiguity in the problem-setting as I have so far 
depicted it. 

1.1. Two Problems of Migration and Refugeehood  
Notice that the problem facing Al Kontar as sketched out earlier is ambiguous. 
Did Al Kontar end up in the situation he did because he was a migrant and 
found the borders closed, or because he was left unprotected by his home 
country and hence unable to return? I have not made this clear in the outline 
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of the story so far. In what follows I show why this question matters for my 
problem.  

One could argue that the migration problem and the refugee problem are 
the same problem. As Zieck puts it, 

…in a world carved up into nation states — no terra nullius left — leaving 
one’s country necessarily requires entry into another. The same applies to de-
parture in search of asylum: it is obvious that protection as a refugee requires 
‘admission, somewhere’ ‘as the first step’, and that admission will rarely be 
secured preceding departure.122 

Framing this as a migration problem that could encompass the challenges fac-
ing refugees – as Zieck does – would hence depend on whether we have closed 
versus open borders; i.e. on what kind of regulation – control or no control – 
we find at the border. The problem that this dissertation deals with is some-
times depicted as a problem for migrants, not merely for refugees: for instance, 
when it is argued that the current legal regime would expose the migrant to 
moral injustice and a protection gap in the contemporary human rights regime; 
namely, that of having, after leaving a country, nowhere to go. If we take Has-
san Al Kontar’s case to be a problem concerning migration tout court, it would 
mean that had he arrived to countries that had open or unregulated borders, or 
at least less closed borders, he could have continued his travels to the effect 
that there would have been a country to which he could have gone. On such a 
reading, the availability of open borders would dissolve the issue he is con-
fronted with in Malaysia. One may discuss whether, for his situation to be 
resolved, it would be sufficient with one country to which he could legally 
emigrate or whether his preferences ought to have some moral relevance in 
this context, but that is beyond my point here. My point is to stress that either 
(i) a right to return (RR) or (ii) the option of open borders would be sufficient 
to resolve the problem that Hassan Al Kontar is confronted with, under the 
assumption that what put him into a stranded situation at the Kuala Lumpur 
airport is the fact that he has exited a country (i.e. the fact that makes him a 
migrant). 

Notice that, on such a reading, given that one is always entitled to re-enter 
one’s own country, there would be no generation of no-whereness to go, or 
homelessness, at play here. I will return to this later on in the dissertation when 
discussing the right to return in international law: the right to leave, indeed, 
protects an exit movement, and this action must culminate in entry, even if 
that entry is synonymous with return. Al Kontar would then get stuck at the 
airport because no country other than his country of origin, to which he was 
unwilling to return to, opens its borders to let him in. On this reading of the 
story, a happy end depends on either Hassan wanting to go back to Syria or 
some other country opening its borders. We could say that, on this reading, 
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the background condition that is activated by the ‘problem of migration’ is the 
third one: i.e. that there are legal norms that regulate human migration across 
borders. In fact, had there been no such regulation, we would have had a world 
of open borders, and Hassan Al Kontar would not have got stuck.  

But there is a second reading of Hassan’s case that is quite different from 
the reading based on Ziek’s view for whom the fact that there is ‘no terra nul-
lius left’ necessarily implies that RL is an ‘incomplete right’.123 Perhaps what 
brought Hassan under the staircase was not after all the fact that he had exited 
a country, namely the United Arab Emirates, but that his was unable to return 
to his home-country, Syria. This reading hinges on the ‘problem of the refu-
gee’: the refugee is not, differently from the migrant, well-served by a world 
of open borders as such. Indeed, a refugee might well end up being persecuted 
by all states. The refugee is essentially such because (s)he lacks state protec-
tion. This lack of protection is clear from the persecution in the country of 
origin, i.e. the country in principle responsible for the protection of that per-
son. It is indeed the well-grounded fear of persecution that turns the refugee 
into such. This means that for the refugee’s predicament to be addressed it is 
not sufficient that there be a possibility to leave for some other place; instead, 
it is necessary that protection be offered. The point is that moving on is insuf-
ficient for the refugee to be protected, but it is sufficient for the migrant not to 
be stuck. In other words, the refugee problem does only seem to be about hav-
ing a right to enter, not about having a right to leave. The main issue for most 
refugees is limited access to protection in other states, not the problem of leav-
ing their own country. Yet, as I point out by citing Moreno-Lax later on in this 
dissertation, the possibility of leaving is nevertheless a precondition for refu-
gee status. So, refugee protection is conditioned by the ‘right to leave to seek 
asylum’ that is in fact stronger than a ‘right to leave’ simpliciter. As I argue 
later on, one cannot become a refugee without entering the country of (poten-
tial) refuge as much as one cannot enter that country without previously hav-
ing gone through the anxiety of leaving without knowing whereto. Notice that 
here neither the option of open borders, nor the right to return to one’s home 
country would be sufficient to resolve the refugee problem. The refugee prob-
lem additionally requires non-refoulement and a possibility of lawful resi-
dence and/or the right to stay in safe countries, which translates the require-
ment of being offered some state’s protection. To resolve the problem of Has-
san Al Kontar, (i) a right to non-refoulement (RnR) and (ii) the option of en-
joying protection and hence legal residence in another country than that of 
origin (RA) would be required, under the assumption that what put him into 
the situation he verses in at the Kuala Lumpur airport is the fact that he is 
unable to return to Syria (i.e. the fact that makes him a refugee), and not the 
fact that he left the UAE. In fact, at the end of the day, this second reading of 
Hassan’s predicament as typification of the problem of the refugee seems to 
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follow more closely the legal detail of his case. He was unable to apply for 
asylum in Malaysia, a country that is a signatory to the 1951 Convention Re-
lating to the Status of Refugees and hence has no convention-based obligation 
to recognise him as a refugee; and he would eventually be offered asylum in 
Canada, the country for which he finally did leave the staircase of the Kuala 
Lumpur airport. The reason why he ended up in that no-where of the legal 
limbo I have previously described was precisely because no country extended 
its protection to him, first and foremost his own.  

By distinguishing between what I here call the migration problem and the 
refugee problem it becomes clear that, in the second case, the puncto dolens 
is not whether a right to enter relates to a right to leave in general, but whether 
a right to leave in order to seek asylum (RLa) relates to a right to enter. The 
right to leave in order to seek asylum is narrower than the right to leave sim-
pliciter: there can be a right to leave in order to seek asylum without admitting 
a generalised right to leave.  

In order however for these two problems to appear in their full difference, 
we need to consider what I earlier on called the ‘background requirements’. 
In a world where there is abundance of inhabitable land outside any state ju-
risdiction to which it is possible to move and hence escape all countries’ per-
secution (and, ad contrario, also their protection), the migrant and the refugee 
are not equally distant as they are in a world like ours where no such ‘escapist’ 
option is given. In a world with abundance of inhabitable land outside any 
state jurisdiction, exiting a country would not imply having to enter another. 
In such a world, there is a de facto option of open borders, regardless of the 
policy choices of extant states, since much of the earth’s surface may simply 
not be under any state’s jurisdiction, in which non-refoulement would not be 
a right, but a simple fact, since there would be places – the inhabited at least 
– in which arrivals would not be pushed back. Such a world is said to have 
existed in the early modern age, at least in so far as one wants to believe the 
claim made by those labelling land as terra nullius. When Vitoria and Grotius 
theorized the moral and legal foundations of the individual rights to exit and 
to enter and reside in other places, this was done against a very different back-
ground from the one we are used to today, and one in which terra nullius 
characterised large parts of the world (or so it was held). In these conditions, 
it made less sense to distinguish the two aforementioned problems and they 
could hence be treated as one and the same. Leaving for America was indeed 
the preferred option of many persecuted minorities.  

My point is that by paying attention to the role of the concept of terra nul-
lius in the conceptual economy of the problem of this dissertation we can see 
how the very terms of the problem changes from initially being applicable to 
potentially any form of migration, where the accent is put on the right to leave, 
to later more acutely referring to specific categories moving across borders 
(e.g. refugee, stateless), where the accent moves to the right to enter. 
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Let me now illustrate what I mean by terra nullius and how the availability 
of it, in my view, affects my problem. This is required for the reader to under-
stand why I have felt the need to delve into the pre-history of the problem. 

1.2. Terra Nullius  
Terra nullius is a Latin formula meaning «territory without master». It is a 
space that can be inhabited or not, inhabitable or not, but does not depend on 
a State: it lies beyond all states’ territorial jurisdictions. According to the prin-
ciple that the formula refers to, the lands of terra nullius are not possessed by 
anyone. Its definition has evolved over time. To recognise the status of terra 
nullius of a territory implies that legal justification of the acquisition of sov-
ereignty over that territory by a State can occur: in the twentieth century, the 
International Court of Justice has jurisdiction to validate this procedure. The 
expression terra nullius is however much older. It originated in the papal bull 
Terra Nullius of Pope Urban II, completed in 1095, which authorized the Eu-
ropean Catholic States to own territories belonging to non-Catholics. At that 
time the Roman Catholic Church was the reference for the international order, 
and this was the legal framework in which the states of the Christian Orient 
were created during the Crusades, from 1096. It is in this spirit that the bull 
Caetera of Pope Alexander VI permitted the organisation of the division of 
the lands in the New World between the kingdoms of Spain and Portugal. At 
this time the criterion on the basis on which a territory could be considered 
‘without master’ was still basically of a religious character.  

Contrarily to the private law concept of res nullii, terra nullius is a public 
law concept. The two concepts do nonetheless share some features as the cir-
cumstance that an empirical fact (occupation) serves as a ground for confer-
ring a legal status. A res or object in the legal sense, i.e. something that can be 
subjected to ownership, which in Roman law includes slaves, is nullius if it is 
not yet the object of property rights of any specific subject. Such items are 
considered ownerless property and are free to be acquired by means of occu-
patio or possessio. Examples of such ownerless res are wild animals or aban-
doned property (res derelictae) which can be turned into a subject’s property 
by the fact that the subject has found the object: a lost or abandoned thing is 
said to belong to the first taker. However, in classical Roman law, neither land 
nor subjects (such as a citizen) are said to be res nullii. In the early modern 
age, the paradigmatic case of the ‘discovery’ of res nullii, is applied to land in 
a public law setting where the subject claiming ownership is not a private per-
son, but a state. Traditionally, taking possession of a terra nullius consisted in 
the action of one or more citizens officially mandated by a state (e.g. an ex-
plorer or a military expedition) who approached a territory and planted a flag 
or set a milestone, marking the fact that sovereignty had been declared. 

During the ‘age of discoveries’ with its ensuing colonial mindset, the term 
terra nullius had a broader meaning: it was employed (i) when territories that 
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had been ‘discovered’ turned out to be inhabited (e.g. by Native Americans in 
North America) and (ii) when the territories that had been ‘discovered’, turned 
out to have a political organisation of a state-like nature (e.g. the Aztec, Inca, 
Ashantais, Congolese states). During the 18th century, the principle was used 
to give legal force to the colonisation of lands occupied by peoples who had 
no state-like political organisation and hence no organised property system. 
To this generic political criterion, another criterion was added. The Swiss phi-
losopher and theoretician of international law Emer de Vattel, building on 
Christian Wolff, proposed that (iii) the land not cultivated by the native inhab-
itants be considered terra nullius.124 Since this land was not cultivated, it was 
not considered to be put to good use. Those who have made the effort to cul-
tivate it would therefore have the right of ownership over it. Often the eco-
nomic criterion was employed as a subsidiary criterion to determine the status 
of the territories as terra nullius: whether the land and its resources was ex-
ploited according to the standard of the Westerners discussing the legal status 
of the land. This enabled the classification of lands as terra nullius when ter-
ritories were considered as ‘non-exploited’ by their native populations, which 
Western cultivators were then, on that ground, entitled to own for cultivation 
purposes.  

This combined politico-economic set of criteria, allowed the principle of 
terra nullius to be employed in the justification of the colonisation of many 
regions of the world, such as the partition of Africa by European powers at the 
Berlin conference in 1885 or the colonisation of Australia by the British who 
expropriated the Australian Aboriginal lands on this ground. 

Once most of the globe’s territories had effectively been partitioned be-
tween Sovereign actors, the concept came to be applied in a more restrictive 
way. Later, terra nullius came to be interpreted in more strictly so as to des-
ignate territories that did not have a political organisation with which one 
could sign a treaty in international law and no permanent population. The early 
modern extensive interpretation ceased to be applied with the Treaty of Saint-
Germain in 1919, which enshrined in international law the right of peoples to 
self-determination.  

Today, the concept of terra nullius is still used in international law to de-
scribe an area which has never been subject to the sovereignty of any state, or 
over which the formerly sovereign state has expressly or implicitly renounced 
its sovereignty. However, acquisition of sovereignty over such territory is no 
longer obtained by ‘discovery’ or by ‘declaration’ only. The symbolic act of 
declaration might still be necessary to mark the will to possess (a.k.a. animo 
possedendi), but it is no longer sufficient in itself. It must be followed by an 
effective human occupation, or by acts of sovereignty exercised on this terri-
tory (constructions, fortifications, etc…). Furthermore, some terrae nullii are 
protected by international conventions, and cannot be appropriated. This is 
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(for now) the case of Antarctica and celestial bodies. Article 2 of the Outer 
Space Treaty signed on January 27, 1967 prohibits any national appropriation 
by proclamation of sovereignty. Antarctica is subject to an international status 
that is specific to it, with the Antarctic Treaty from 1st December 1959. This 
means that the notion of terra nullius no longer applies to it since the territorial 
claims of several States are officially admitted, and by common consent not 
satisfied. However, still today, parts of Antarctica are not claimed by any state 
such as Marie Byrd Land. This territory is therefore closer to a case of terra 
nullius in law. Another case might be Bir Tawil, a small desert and uninhab-
ited region located on the border between Egypt and Sudan: it is not claimed 
by any state. But it is also largely unpopulated and only has a nomad popula-
tion. It should also be mentioned that in the controversy surrounding the Scar-
borough Shoal, two rocks in the South China Sea, the Philippines claims sov-
ereignty over the area based on terra nullius and the Exclusive Economic 
Zone, while China instead supports the discovery by Chinese fishermen in the 
13th century. A 2016 ruling denied the legitimacy of the so-called nine-stroke 
line, on which China based its claims. 

Having these cases in mind, it stands beyond doubt that today states juris-
dictions basically exhaust the surface of the globe, with the notable exception 
of the high seas and a few other (almost inhabitable) locations. That is why 
the concept of terra nullius ‘has fallen into disuse’ according to James Craw-
ford, since ‘there remains on the surface of the earth no truly “vacant” terri-
tory’.125 The concept features in main classics of international law history126 
but deserves increasingly less attention in contemporary ones.127 

Also, we live in a world where states are the supreme authority in deter-
mining the relationship between political authority and legal subjects. This 
means that there is hardly anything one can do without being, as it were, under 
the ‘legal radar’ of some political authority, whether it is that of your country 
of origin or not. It is these two facts taken together – the absence of extra-
juridical yet inhabitable location to which one could go and the impossibility 
of flying under the ‘legal radar’ – that make it the case that the terms of the 
problem of a relation between RL and RE changes. As long as there is an 
America, a no-man’s land to be cultivated, a legally speaking terra nullius, it 
simply could not be the case that a RL entail a right to enter. Indeed, as long 
as this third possibility of escape elsewhere beyond all jurisdictions was kept 
open, to claim that RL should entail RE would have been false by necessity 
since tertium datur. But as this third possibility of escape beyond all jurisdic-
tions closes in the course of history, to claim that RL should entail RE acquires 
meaningfulness and becomes a problem for a particular category of migrants, 
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namely refugees. How RL and RE have been discussed in the course of his-
tory, and especially the very fact that for so long the relationship between these 
two ‘rights’ (or lack thereof) was not perceived to constitute a problem, is 
what I want to show in this chapter. I think that the very possibility of escape 
elsewhere, beyond all jurisdictions, is what explains that the relationship be-
tween RL and RE was – correctly – seen to be a-problematic.  

As I stated in section 3.1., in order for the problem that Hassan Al Kontar 
is confronted with to even start making sense, no matter whether one takes the 
symmetrists’ or the asymmetrists’ position, we must have at three precondi-
tions: (1) the earth is not flat and endless therefore territory is finite; (2) the 
earth is covered by state jurisdictions: no terra nullius of an inhabitable kind; 
(3) there are legal norms that regulate human migration across borders. I have 
labelled these conditions ‘background requirements’ because they constitute 
conditions of truth without which the premises leading up to the conclusion 
that RL and RE stand in some form of relation would be necessarily false. It 
is important to lay out the problem against the background of these three con-
ditions. What I have labelled the problem of the migrant – that of continuing 
to move across borders – is a problem the acuteness of which depends on the 
third background condition: there are legal norms that regulate human migra-
tion across borders. Absence of such norms would enable the migrant to stay 
on the move. However, what I have labelled the problem of the refugee – the 
need to be protected by a state in absence of protection by the state supposed 
to protect that very person – is a problem the acuteness of which depends on 
the first two conditions: as long as a safe haven is given by availability of land 
where the person is under no lordship, subjected to no sovereign, the refugee 
could not be caught, like Hassan Al Kontar, between a rock and hard place. 
But as this terra nullius disappears, and the refugee can no longer escape the 
‘legal radar’ of states who either push-back or persecute. In the early modern 
age, however, this distinction was blurred by the fact that presence of terra 
nullius implied an absence of legal norms regulating human movement into 
such territories ‘without Master’. 

In this sense, it becomes understandable why the question of the relation 
between RL and RE, however conceived, never really presented itself as a real 
challenge to any international regime enshrining RL before the 20th century. 
In historical contexts where not all of the Earth’s inhabitable territory was yet 
under state jurisdiction, and where debates about both RL and RE abounded, 
their moral and legal justifications, as well as their enforcement, were not seen 
as correlated. 

After the 16th century, immigration started to become a matter of concern 
for reasons to do mostly with the colonial conquest of lands occupied by native 
populations in the Americas or, in continental Europe, for religious minorities 
who wished to find refuge or practice their cult safely. But as to exit, which 
had since times immemorial been a way to escape poverty and plague, it was 
also increasingly becoming a way to prosper (or at least dream of that 
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possibility) and to flee tyranny or some form of social censorship. Later, with 
Locke, it also become a bastion of self-determination: opting oneself out of 
the political community became a key aspect of popular sovereignty and 
would even go as far as to become synonymous with ‘renunciation of citizen-
ship’, the permanent withdrawal from the political community, a way for sub-
jects to cut loose from their allegiance to the sovereign.  

As I argue, even though both Vitoria and Grotius theorized the moral and 
legal foundations of the individual rights to exit and to enter and reside in other 
places – and these do appear later on in their first official formulation in the 
Westphalian Peace settlement – the extreme concern shown with such foun-
dations contrasts with the absence of interest in any relation between claims 
to leave and enter. The hypothesis of explanation that this chapter rehearses is 
that, unlike today, the abundance of inhabitable land outside state jurisdiction 
meant that exiting a country did not mean having to enter another. I aim to 
show, in this chapter, how the very terms of the problem this dissertation deals 
with changes in the course of history, from initially addressing any form of 
migration to later more acutely referring only to some that move across bor-
ders, such as refugees in particular. My idea is that this change is connected 
to the progressive disappearance of inhabitable land under no recognised form 
of jurisdiction, or terra nullius. This is why RL and RE were never seen as 
mutually implicated in any particular or problematic way until the 20th cen-
tury. But let us now turn the gaze in the other direction, to find out how RL 
and RE were thematised in a setting with abundance of terra nullius. 

2. On the Origins of the Right to Leave: Magna Carta in 
1215 

If one wanted to reconstruct the history of the right to leave, some would 
hold it appropriate to start with the classical world. However, I have chosen 
to start my historical overview much later, at the end of the medieval world 
and the turn to the early modern period. Here are a few reasons why I have 
desisted from engaging in the ‘archaeology’ of the right to leave.  

First of all, most Greek sources concerning the ‘right to leave’ are really 
not about any ‘right’. Rather, quite the opposite is true: it is foremost about 
the duty to leave under certain circumstances (e.g. exile). Also, as I pointed 
out in chapter 1, the Greek notion of exile (φυγή), meaning literally ‘flight’, 
is a kind of punishment, not a right. It is also quite unclear if it really is a legal 
punishment (i.e. a sanction pursuant to an offence) or simply a social penance: 
it is unclear if the departing was formally exiled or simply fled voluntarily to 
avoid lynching or worse. While some may think it makes sense, in relation to 
the Greek expansion along the Ionic and Aegean coasts, to speak about a (self-
declared) ‘right’ to colonize, as a form of ‘right to leave’, it too is not really a 
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right properly speaking; this prerogative merely consisted in the ability or 
power to found of a colony on the shores of the Mediterranean and this foun-
dation often needed to be done in observance of rules from the polis of origin 
and it was certainly never any individual right, but a faculty of a given collec-
tive.  

Second, and perhaps more importantly, there are a number of reasons to be 
sceptical about the otherwise canonical reference to Roman sources. It is often 
repeated that in classical Rome there was a ‘right to leave’ known as ius mi-
grandi. This ius would not have been a simple right to travel (or ius peregri-
nandi) but it would have involved a change in legal status, more specifically 
the acquisition of status civitatis. Several synonyms are employed: ius ex-
ulandi, ius postliminii, ius mutandae civitatis. Ius migrandi was never a right 
to free movement, but the right to naturalize as Roman.128 It was the right of 
some individuals (Latinii) to become Roman citizens. Theodor Mommsen de-
fined it as ‘Uebersiedelung des Latiners nach Rom under Aufgabe seines 
Heimathrechts’129 and Jacques Marquardt claimed ‘les latins (…) avaient le 
droit de s’établir à Rome et d’y excercer un droit de cité’.130 The traditional 
reading of the institute of ius migrandi has recently come under scholarly scru-
tiny and it turns out that the term ius migrandi was first employed by Pietro 
Bonfanti, a Roman law historian, in 1900. Yet, it seems likely that Latins who 
migrated to Rome did become Roman citizens: They were after all seen as 
sharing the same ethnicity (as descendants of Aeneas) and many foedera were 
concluded between Latins and Romans so as to ensure integration between 
them. Yet, no legal effects of the institute seem to have been registered after 
first century B.C. This has led some to doubt the very existence of the insti-
tute,131 while others have stressed that it must have existed at least in the period 
prior to the first century B.C.132 Without entering into this diatribe, it is suffi-
cient to point out that, no matter whether or not ius migrandi did work as a 
way to guarantee naturalization of Latins having moved to Rome, for sure it 
was not an individual right in the modern sense of the term, and as such ac-
tionable in court; and it referred to a change of political affiliation or subjec-
thood, it was not akin to a right to exit the political community as in the mod-
ern conception of the right to leave.  

Having considered the inadequacy of the classical sources that are some-
times referred to in relation to RL, I can move to a period in time where it is 
less debatable whether it makes sense to speak about individual rights and try 
to locate there the variety of guises under which RL and RE have been under-
stood. 
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As I have pointed out in chapter 1, it is possible to find references to RL in 
constitutions and legal codes at least since the Magna Carta (1215). Yet, an 
important aspect that needs to be stressed concerns the characteristics of RL 
as it there appears. It is important for our discussion to notice that the presence 
of a ‘right to leave’ does not sanction any form of political alienation or vol-
untary exile from the political community. In that context, it did not refer to 
‘renunciation of citizenship’ so to speak but only the right to engage in phys-
ical displacement from the territory. In this form, RL subjects could not be cut 
loose from their allegiance to the crown. It is thus quite different from what 
Frederick Whelan aptly referred to as ‘a right of emigration-and-expatriation, 
i.e. the right to leave in the strongest sense, meaning total revocation of polit-
ical submission to the jurisdiction.133 Mostly due to pressures by the ecclesi-
astical authorities upon the English crown, RL in the form of a right of emi-
gration, was formulated in such a way in the Magna Carta, so as to safeguard 
loyalty to the crown. This is highlighted by the very explicit caveat ‘saving 
their fidelity to us’ - thus excluding a ‘strong right’ of emigration as self-ex-
clusion from one’s political community:  

‘it is allowed henceforth to any one to go out from our kingdom, and to return, 
safely and securely, by land and by water, saving their fidelity to us, except in 
time of war for some short time, for the common good of the kingdom…’.134 

So, albeit we can find references to ‘the right to leave’ as early as 1215 in the 
Magna Carta, we need to be careful about what we mean with RL. As I 
stressed in chapter 1, what complicates the story here, is that RL comprises 
many ways of exit that stretches from a short visit to another country to actual 
permanent expatriation and even citizenship renunciation. Yet, as I also 
pointed out in chapter 1, by RL I intend the permission to leave the territorial 
jurisdiction one is subjected to. It is therefore warranted to include the refer-
ence in the Magna Carta, as other later references as we shall see below, in 
this overview. In sum, we may say that RL, such as it appears in Magna Carta, 
refers to the permission to leave the territorial jurisdiction one is subjected to, 
yet does not entail that such a permission is coupled with the permission to 
leave the personal jurisdiction or ‘personal sphere of validity of the legal or-
der’135 meaning all those individuals over whom the legal order claims to have 
jurisdiction, chiefly through status civitatis or subjecthood. 
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 82 

3. Explaining the Priority of RL over RE: Colonisation 
and the Second Scholastics 
This section offers a tentative explanation of the historical fact that RL was 
considered to have priority over RE. It is worth mentioning that RE enters 
history through the backdoor of colonialism, which both Vitoria and Grotius 
justify in terms of an early version of cosmopolitanism that ended up justify-
ing the well-known atrocities of Western imperialism. 

Unlike in the 20th century, early modern Europe was expanding overseas, 
to the great plains of terra nullius. The thought that leaving a jurisdiction did 
not entail entering another would have been in the minds of many Europeans. 
But unable as they were to simply set off to the Atlantic the real problem was 
really about how to leave, with what property and by what means. Many mi-
grants fleeing the religious wars did not remain confined to the old continent 
and the prospect of unexplored lands was also seen as an opportunity for pros-
elytism. Some highly elaborate philosophical theses in favour of a natural right 
to freedom of movement were actually tied to the political urgency of emigra-
tion for the purpose of economic but also religiously-driven colonisation. 
Early-modern thinkers such as Francisco de Vitoria and Hugo Grotius had 
construed an argument around the right to the free appropriation of unexplored 
resources, that would echo down to Locke’s theory of labour.  

Yet, it is worthy of mention that their fame was linked to their advocating 
for an unqualified right to enter other countries - including the virgin Ameri-
cas, according to the well-known ‘terra nullius’ doctrine. In doing this, they 
were indirectly sanctioning the occupation of the territories of autochthone 
populations by colonizers and emigrant communities who fled Europe. Here 
some correlation between exit and entry elsewhere was indeed flagged, espe-
cially by Grotius. The emergence of Western colonialism did put pressure on 
sovereign states to let leave and expanding economies did favour exit as long 
as it meant the return of goods and of capital to the sovereign. Colonisation 
could play into this background of ideas as offering, through the notions of 
freedom of movement and the ‘right to leave’, a further economic incentive to 
‘leaving’ by ‘entering’ another man’s land. The ambivalence of the ‘right to 
remove’ as it was enshrined in the Westphalian treaties allowed both for the 
radical libertarian emphasis on the natural right to dissent from the sovereign, 
and the conservative mercantilist agenda of continuing to serve the sovereign 
power overseas. 

While contemporary historians tend to look at Francisco de Vitoria as the 
pioneer of the right to free movement in early 16th century, they also stress 
that the kind of emigration vouched for by Vitoria was mainly – if not exclu-
sively – addressing Spanish colonisers.136 Note that even though Vitoria seems 
to refer to the right of any subject to travel and settle anywhere, he also begins 
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his discussion with an explicit mention to Spanish colonizers. ‘Spaniards’ had 
the right to free movement, by which he meant that they were to promote the 
rule of the king by emigrating. This is a quite significant limitation as to the 
personal scope of application of the right to enter. And even though both rights 
were never set into an explicit relation, his view was that the right to enter was 
‘a necessary corollary of his argument that people have the right to leave their 
country’.137 

With free mobility rights the relation between the right of emigration and 
the right of immigration would be perfect, and Vitoria clearly wished to tran-
scribe natural law presuppositions into international positive law provisions. 
His understanding of the ius gentium attempted to safeguard the historical pos-
sibility of a world community - headed by the Spanish empire - against the 
pretensions of states to divide it up. Vitoria was thus, already in his generation, 
stranded between a classical and modern view of ‘international law’. His ver-
sion of Spanish exceptionalism meant that the crown should take upon its 
shoulders the responsibility to transpose natural law premises into its actual 
imperial rule: 

In the beginning of the world, when all things were held common everyone 
was allowed to visit and travel through any land he wished. This right was 
clearly not taken away by the division of property (divisio rerum). It was never 
the intention of nations to prevent man’s mutual intercourse with one another 
by this division.138 

Many historians caution against the idea that Vitoria was an unconditional 
supporter of a supposed symmetry between right of exit and right of entry as 
early as the 16th century. To be sure, he would never have admitted that ‘Indi-
ans’ could themselves travel to Spain and make use of its (mining) resources 
without problem.  

Another important aspect to note concerning the exit and entry rights in 
Vitoria concerns allegiance. What is key for our discussion is that Vitoria 
never sanctioned any form of political alienation from the Spanish crown – 
only their physical displacement from the territory of Spain. Vitoria thus never 
admitted that subjects could be cut loose from their allegiance to their Sover-
eign. His view is still that the right to leave means a permission to travel out-
side the territorial jurisdiction of the King and not necessarily to enter into the 
territorial jurisdiction of another. Leave, thus meant for Vitoria the empirical 
fact of ‘roaming the earth’. It does not imply dissolution of the bond between 
ruler and ruled. 
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4. Early Modern Legal Sources 
In 1555, the peace agreements of Augsburg introduced the right to leave (RL) 
as an overall strategy to bring ‘tranquillity’ to the tumultuous and religiously 
fervent Europe of the 16th century.140 Later on, the same right to leave, in the 
form of a right of emigration, would be amended in the treaties of Westphalia 
so to accommodate the protection of that liberty as well as to pressure sover-
eigns to let dissenters remain in the territory - or otherwise face a diaspora of 
unforeseen proportions by religious minorities. The 1555 peace settlements 
helped to materialise the ideals that informed the reformation movement by 
establishing the ius reformandi of sovereigns, that is, their ‘sovereign’ right to 
demand religious obedience within their dominions. The result was the emer-
gence of a (correlated) right of immigration or right to enter (RE). The form 
that RE took was that it was geared to protect Lutherans’ and Calvinists’ ‘free-
dom of conscience’, in cases in which they did not share the faith of their own 
sovereign.141 Article 24 of the Augsburg treaty hence established that 

It may happen that Our subjects or those of the electors, princes, and other 
estates, either of the old faith or the Confession of Augsburg, wish to leave Our 
lands or those of the electors, princes, and estates of the Holy Roman Empire, 
together their wives and children, and settle elsewhere. They shall be permitted 
and allowed to do so, to sell their goods and possessions, after having paid a 
reasonable sum for freedom from servile obligations and for taxes in arrears, 
such as has everywhere been customary for ages. Their honorary posts and 
their obligations, however, shall be unrecompensed. Their lords, however, 
shall not be deprived thereby of their customary right to demand recompense 
for granting freedom from servility.142 

As the historian Ronald Asch reminds us, this specific ius emigrandi was a 
direct implication of the right of the prince to establish its own religious credo 
and demand its subjects to follow it.143 What needed to be guaranteed was the 
safety of those who dissented from it, not of those who immigrated in order to 
pursue the same faith. Asch observes that 

…men or women who had the right to emigrate if they rejected the officially 
ordained forms of worship had a fortiori a right to stay where they were living 
and to practise their own religion, provided this fell within the scope of the two 
forms of faith officially accepted in 1555, Catholicism and Protestantism – as 
defined by the Confessio Augustana – and provided also that they were content 
to worship and pray privately in the form of the devotio domestica and not in 
public unless they enjoyed special privileges which permitted them to do so.144 
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It is against this background of the religious wars that we should attempt to 
explain why it was believed that it was especially the right to leave that needed 
enforcement. Also here, to leave refers to a physical movement (i.e. empiri-
cally exit the territory) but, differently from Vitoria, it does imply that the 
jurisdiction is also left behind as one enters another. This institutional dimen-
sion of the act of leaving is triggered by the empirical fact of exiting the King-
dom of the unbelievers, leaving its borders behind. The right to enter (RE) 
appeared as an individual right in international law on the occasion of what 
many consider to be the first modern international treaty and one which is 
usually taken as the foundational stone of the sovereign state itself: the peace 
settlement of Westphalia (1648). 

An interesting case of a highly articulate, but also very dense, legal formu-
lation of rights relations, is precisely the oldest version of an international of-
ficial recognition of exit and rights of entry. In spite of its age, the classic case 
the 1648 Westphalian Peace Settlement was a set of international treaties that 
are famous for instituting states as the major interlocutors of international 
peace negotiations by referring to them as ‘sovereign’ – in some cases for the 
first time in an official way - but also for enshrining the first individual legal 
rights of royal subjects that came to play an important role in Western legal 
systems. Among these rights we can find the individual right to leave – here 
referred to as the ‘right to remove’. It was enshrined in the Treaty of Osna-
brück between Sweden and the Holy Roman Empire and their respective al-
lies. Note how this right is formulated in direct conjunction with other rights, 
with the known religious concerns that were the watermark of the period, 
standing in the background: 

That if any Subject, who had not the publick or private Exercise of his Religion 
in the year 1624 or who, after the Publication of the Peace, shall have a mind 
to change his Religion, or be willing to change his Abode or be order’d by the 
Lord of the Mannor to remove, he shall be at liberty to do it, to keep or sell his 
Goods, and have them administer’d by his Relations, to visit them with all 
Freedom, and without any Letters of Passport, and to prosecute his Affairs, and 
make payment of his Debts, as often as shall be requisite.145 

As Philip Orchard notes, ‘people who wished to leave were given five years 
to do so, or three years if they chose to change their religion after the peace, 
and they could not be hindered in any way’.146 Hence, the treaty continued, in 
what is a rather lengthy quote worth reading: 

It has likewise been agreed, that the Lord of the Territory shall allow a space 
of time, not less than five years, for his Subjects to remove, who had not the 
publick or private Exercise of their Religion in the said year, and who at the 
time of the Publication of the said Peace shall have their Abode in the 
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immediate States of the one or the other Religion; among whom shall also be 
comprehended those, who in order to avoid the Miseries of War, and out of an 
Inclination to change their Habitation, have retir’d any where, and have a mind 
after the Peace to return to their own Country. And as for those who shall 
change their Religion after the Publication of the Peace, there shall be a Term 
allow’d them, not less than three years, to withdraw themselves and remove, if 
they cannot obtain a longer; and whether they remove voluntarily, or by Con-
strain, Certificates of their Birth, Parentage, Freedom, Trade and morals shall 
be granted them without difficulty or scruple; not shall they be oppress’d with 
unusual Reverals, or Decimation of the Goods they shall carry with them, 
above what is just and equitable; and far less shall any Stop or Hindrance be 
made, upon pretext of Servitude, or any other whatsoever to those who shall 
remove voluntarily.147 

In the letter of the treaty, these rights are listed one after the other at the pace 
of raindrops during a storm. Unlike raindrops though, they do not precipitate 
independently of one another. Rights of ‘removal’ and of worship, rights to 
trade and to legal documents of different sorts, but also, very significantly, a 
right of ‘return to their own country’ – a very familiar formulation indeed that 
recalls the contemporary right to return (RR) – are bundled together in one 
single official legal statement, and give a clear image of the drafters’ aware-
ness of how rights entail one another in that their legal enforcement cannot go 
without the enforcement of other rights.  

The Peace Settlement was made up of yet another treaty between Spain and 
the Dutch United Provinces, whose independence hereby saw the daylight. In 
the treaty of Münster, a pioneering formulation of a legal RE a country appears 
in the following way: 

 [T]he subjects and residents of the lands of the aforesaid Lords King and States 
shall maintain all good understanding and friendship with each other, without 
consideration of the offences and hurt which they have suffered before this. 
They shall also be permitted to enter and remain in each other’s lands and there 
conduct their business and trade in full security, on the sea, in other waters, as 
well as on land.148 

In this case, RE goes ‘hand-in-hand’ with a right of residence, a right to trade 
and conduct business, and a right to security, all enforceable on land and in 
sovereign waters. The aforementioned articles in these treaties are about legal 
rights but also about how they operate legally: namely, by interacting with one 
another, in ways that can offer legal protection to actions that are seen as en-
tailing one another in practice. As rights are typically conceived as legal posi-
tions that correlate to duties, these rights also do; but in this case they also 
entail other rights, and this relation of entailment is evident in the very drafting 
of the legal norms enshrining those rights.  
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Notice also that, in the UDHR, RL is explicitly said to entail a right to re-
turn (RR), a relation which is expressed by the conjunctive function ‘and’: 
‘…right to leave any country, including his own, and to return…’149 This 
phrasing is very similar to the one found in the treaties just mentioned. We 
may thus venture the hypothesis that it must have seemed logical for the treaty 
drafters – in Westphalia and, centuries later, in the UN – that a right to return 
had to follow from the right to leave. One reason for this is the unarticulated 
belief that the institutional fact of leaving and entering ought to mimic the 
empirical fact of leaving and entering, where in the latter case ‘leaving’ is 
related ‘entering’ by phenomenological necessity since they are only two per-
spectives on one and the same movement. Another reason for this may have 
been the contingent fact of how politics of movement was thought to work. 
The states that were part to the agreement could not afford to lose a great deal 
of its population by allowing leave without allowing, at the same time, for 
them (or certain categories of others) to return. The geopolitics of migration 
thus resulted in the legal recognition of certain social, cultural and political 
claims by means of the mutual and interdependent enforcement of legal rights. 
The right to leave (RL) was thought to entail at least one type of entry right 
(RE), namely the right to return (RR). From what I have been able to establish 
by looking at the wording of the legal documents, this was the case both in 
1648 and in 1948. As to the entry of foreigners, not having any connection 
with the state, claiming a right of entry (RE that was thus not a right to return, 
RR) - rather than nationals who had become emigrés or refoulés (and thus 
claimed a right to return, RR, a specific form of RE) - it seems that it was 
limited to the semi-sovereign states of the Holy Roman Empire. Notwithstand-
ing this limitation, it seems fair to say that a relation between the right to leave 
(RL) and the right to return (RR) did obtain across many signatory states. 

5. The Birth of the ‘Liberal Orthodoxy’ of Migration 
Rights 
Hugo Grotius’ discussion of both the right leave and the right to enter, in the 
form of rights of emigration and immigration, can be located at the very start 
of political modernity in two different ways. On the one hand, he discusses 
the right to leave in a way that we will later see developed in Locke, where 
the right to leave is set against the background of the discourse of modern 
political legitimacy, i.e. the ability of the social contract to transform the mul-
titude into the people and give rise to a legitimate political community. On the 
other hand, he discusses the right to enter against the background of the dis-
course of economical liberalism, yet in a different way from the way the 
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economical dimension dominated the discourse of the right to enter (of Span-
ish colonizers) into the new world that we saw previously.  

In De Iure Belli Ac Pacis (1625) Grotius advances arguments in favour of 
a right to free movement. His reasoning deserves our attention due to the na-
ture of the arguments involved as well as the historical sources invoked. Gro-
tius can be seen as the first modern advocate of a right to freedom of move-
ment. 

In general, he considers the right to leave and the right to enter in separate 
segments of Book II of his magnum opus, and advances arguments in favour 
of both which may seem, at first sight, to be unrelated. In the case of the right 
of immigration, which appears first, Grotius sets the conditions under which 
property and resources within the jurisdiction of any state might be claimed, 
or at least explored, by foreigners - who might for that reason immigrate. The 
literary sources mobilised by Grotius to support his view are numerous, but 
his argument boils down to the question of property. The upshot is wherever 
there are unexplored properties or unused resources, immigration must be al-
lowed: 

…if there be any waste or barren Land within our Dominions, that also is to be 
given to Strangers, at their Request, or may be lawfully possessed by them, 
because whatever remains uncultivated, is not to be esteemed a Property, only 
so far as concerns Jurisdiction, which always continues the Right of the ancient 
People.150 

With regard to the right to leave Grotius is equally liberal. The right of emi-
gration is not unconditional, but Grotius recognises that in most cases it must 
be up to each individual to decide whether to leave or stay. And, unlike Vito-
ria, he does admit of the possibility of a complete break with the political al-
legiance of the sovereign - in much the same way that Locke later would, at 
least before the individual enters the social contract that establishes the legiti-
mate authority of the sovereign151. 

In the context of this discussion, Grotius speaks specifically of choice of 
membership, drawing on the classical speeches of Tryphonius and Cicero, so 
to assert the individual freedom to opt out of its political bond in favour of 
another ‘city’. 

Tryphonius says, that Every Man is at Liberty to choose the State of which he 
has a Mind to be a Member. And Cicero, in his Plea for Balbus, commends 
that Privilege which every one has, of Not staying in any State against his own 
Inclinations: And he calls the Power of either keeping or parting with one’s 
Right, the Foundation of Liberty.152 
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So far there is nothing particularly original in Grotius’ discussion, with the 
exception perhaps of his admission of a legitimate break with the political al-
legiance toward one’s own sovereign, to which I return to below. Rather, it is 
the end of his discussion of migration rights that is particularly striking. In a 
rather cryptic style, Grotius concludes with a brief, but very surprising, con-
sideration about how emigration relates to immigration: 

[I]t is to be presumed that Nations leave to every one the Liberty of quitting 
the State, because from this Privilege they themselves may reap no less an Ad-
vantage by the Number of Strangers they receive in their Turn.153 

Here Grotius seems to assume that the ‘liberty of quitting the State’ by emi-
grating must be left to each individual in view of what states can obtain from 
those immigrants who come to replace those who leave. The ‘they’ in the sen-
tence refers to ‘Nations’. The comparison between the value of (the liberty of) 
those who leave and the ‘advantage’ which ‘the number of strangers’ repre-
sents is explicit. Grotius is referring to the expected compensation that an im-
migration policy that allows incomers to contribute to the state - mostly eco-
nomically, one may presume - might bring, in return for the economic value 
of those who leave and can no longer participate in the national production of 
wealth. By allowing people to leave, states also give way for others to come 
and make their contribution to society and welfare. This understanding places 
the Grotian case for free movement beyond considerations about natural 
rights. Grotius is indeed thinking about the economic circumstances of states, 
and how migration flows - in and out of borders - might play a substantial 
economic role for the welfare of communities.  

6. Explaining the Priority of RL over RE: The Role of 
RL in Social Contract Theory  
The priority given to the right to leave (RL) over the right to enter (RE) might 
be read in connection with colonialism as we have seen. But another reading 
is also possible. The priority given to the right to leave (RL) over the right to 
enter (RE) might be read also in connection with the more general phenome-
non of the emergence of embryonic versions of political liberalism, in which 
the central role of the individual over the community associated with so-called 
modern individualism, may be found in the acceptance for the ‘right to re-
move’ or ‘leave’, that may be likened to a form of ‘voting with one’s feet’, 
seen as a fundamental ingredient of public peace and collective security in a 
religiously thorn Europe. Notice that one historical reading does not exclude 
the other but simply stress different aspects of early-modern sources. 
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The brief historical overview I have hitherto offered shows that RL and RE 
– on the backdrop of the right to free movement – appear historically con-
nected to what we may label the liberal agenda to promote a right of associa-
tion. It is important to notice that the right to free association, or freedom of 
association, plays a key role both in free political association as in the ‘social 
contract’ of political liberalism and the individual’s free economic association 
with other individuals, as in the ‘contract society’ of economical liberalism, 
to speak with Herbert Spencer and Auguste Comte. Freedom of association 
can, thus, within the conceptual economy of modern natural law and later 
within the tradition of liberalism, justify a right to self-determination. 

It is within this ‘logic’ of modern natural lawyers, that would lay the 
groundwork for political liberalism in the centuries to come, that the right to 
self-determination came to imply a sovereign right to exclude foreigners from 
the political community. The point is that in a world not yet covered by state 
jurisdictions, ‘voting with one’s feet’ entailed, in the Lockean imaginary of 
many political liberals, the limited prospect of founding a country from scratch 
by adhering to an original contract — an idea to which the hypothesis of the 
state of nature was not foreign. But, in the 20th century, the moral right to 
survive by escaping through dissociation came to override, or at least gain 
moral priority over, the right to associate with a new one.154 Historically, the 
aim of political systems that strived to protect individuals against the state — 
precisely the Lockean reproach to Hobbes’ Leviathan — was to securitize exit 
so to ensure escape from political oppression, not guarantee the welcoming of 
those individuals elsewhere. 

In line with this reasoning, for contemporary communitarians such as Mi-
chael Walzer, the collective moral right for self-determination trumps the in-
dividual right to being accepted into a community. As Stuart White puts it: 

 [F]reedom of association is widely seen as one of those basic freedoms which 
is fundamental to a genuinely free society. With the freedom to associate, how-
ever, there comes the freedom to refuse association. When a group of people 
get together to form an association of some kind (e.g., a religious association, 
a trade union, a sports club), they will frequently wish to exclude some people 
from joining their association. What makes it their association, serving their 
purposes, is that they can exercise their ‘right to exclude’.155 

The moral right to associate freely factors in the claim that a people would be 
morally entitled to exclude outsiders to a greater extent than it would be au-
thorised to forbid the exit of its own members. Hence, Dowty concludes, ‘con-
trol of entry is essential to the idea of sovereignty’ and ‘the basic character’ of 
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a society. Dowty relies on this to conclude that emigration and immigration 
rights ‘are not symmetrical’.156 

There is some explanatory power, albeit not a straightforward justification, 
to be found in this account of how the ‘right to self-determination’, the right 
to freedom of movement, and the right to freedom of association are connected 
to RL and RE. It helps us to explain the fact that exit rights were historically 
to gain the upper hand in the philosophical discourse on international migra-
tion. In particular, I think we should focus on the claim that the moral right to 
associate freely factors in the claim that a people would be morally entitled to 
exclude outsiders to a greater extent than it would be authorised to forbid the 
exit of its own members. It allows to grasp the historical background from 
which sprung the common notion that there should be ‘asymmetry’ between 
RL and RE. So in order to explain what Philip Cole has called the ‘liberal 
orthodoxy’ of an asymmetry between exit and entry rights,157 let us walk 
through some of the steps that were important for this view to emerge.  

The intricate connection of migrant’s rights with the contractarian dis-
course of peoplehood as the source of political legitimacy of the sovereign 
state is what allowed for RL to be understood as having a form of priority over 
RE, and this in turn is an element to take into consideration when we need to 
explain why it is the case that some view RL as ‘symmetrical’ versus ‘asym-
metrical’ vis-à-vis RE.  

Historically, the rights of both exiters and incomers became associated with 
the question of how the people is constituted or, to put it simpler, who the 
people is158. While the question for those who wish to belong to ‘the people’ 
was harder to answer, the issue as to who is to leave seemed less of a problem 
to many: the entitlement of the political community to forbid one of its mem-
bers to leave is, with a few exceptions, conceived as something objectionable 
from the point of view of the constitutional basis of the community, i.e. the 
will to live together. If the point of voluntary associations – as they were con-
ceived by many early modern natural lawyers who, most often, were contract 
theorists in political philosophical terms – was to protect the physical integrity 
and personal freedom of each member of the association, through legal rights, 
then his or her adherence to the community had to be voluntary indeed. This 
meant that a right to leave was not a secondary issue in the very constitution 
of such a political order: freedom to leave was the very cornerstone of the 
legitimacy of political rule, that is, of a conception of political order grounded 
on voluntary association and hence on the autonomy of each individual not to 
recognise a sovereign as her own — and leave.  
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This philosophical contractarian background helps explaining the change 
of meaning of ‘the right to leave’. From being simply a permission to travel 
in the Magna Carta, or a prerogative of (Spanish) colonizers to take leave to 
extend the jurisdiction of the Crown overseas, the ‘right to leave’ starts to 
mean something quite different in the 17th century. The ‘right to leave’, as 
political modernity emerges, starts to mean a ‘strong right’ of emigration as 
self-exclusion from one’s political community. 

The case for a ‘robust right’ of emigration was to be made explicit only in 
the 17th century, in one of the most interesting arguments about legitimate au-
thority. In his Second Treatise of Government (1689), John Locke offers a 
sustained defence of a natural right of emigration as a political statement of 
the individual’s right not to consent to the sovereign. His was after all a con-
tinuation of the protestant reformers’ move, to which I have referred previ-
ously, to be granted the right of emigration as a form of political pressure 
against their sovereign (Witte 2007; Asch 2000). Since the peace settlement 
of Augsburg, the right of emigration had become the cornerstone of the right 
to freedom of conscience and an essential way of guaranteeing religious lib-
erty. 

Over the centuries, princes and kings had gradually and intermittently come 
to recognise such liberty, under the threat of massive diasporas. As we have 
seen, the right to emigration was thus enshrined in the treaty of Westphalia as 
one of the first individual rights to be recognised in ius gentium. But the con-
cern was obviously with leaving a despotic king - and the provisions of that 
period that seem to anticipate the right to seek asylum and refuge did not find 
their way into the letter of either the treatises of Münster or that of Osnabrück, 
like the right of emigration did. Even though Locke hesitates between prohib-
iting or allowing emigration after the subject had consented to political au-
thority, his defence of a ‘natural right’ to leave, in the form of a right of emi-
gration – held by any rational subject before deciding to enter the social con-
tract – was equally blunt: 

Tis plain then, . . . by the Law of right Reason, that a Child is born a Subject 
of no Country, or Government. he is under his Fathers Tuition and Authority, 
till he come to the Age of Discretion; and then he is a Free-man, at liberty what 
Government he will put himself under; what Body Politick he will unite him-
self to.159 

Locke’s version of natural law leads him to stress the individual liberty of any 
subject to leave the realm as the ‘ties of natural obligations are not bounded 
by the positive limits of kingdoms and commonwealths’.160 But his reflection 
on the right to leave is never accompanied by any concern with the right to 
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enter in the form of a right of immigration. The following passage illustrates 
why: 

[S]o that whenever the owner, who has given nothing but such a tacit consent 
to the government, will, by donation, sale, or otherwise, quit the said posses-
sion, he is at liberty to go and incorporate himself into any other common-
wealth; or to agree with others to begin a new one, in vacuis locis, in any part 
of the world they can find free and unpossessed: whereas he that has once, by 
actual agreement, and any express declaration, given his consent to be of any 
commonwealth, is perpetually and indispensably obliged to be, and remain un-
alterably a subject to it, and can never be again in the liberty of the state of 
nature; unless, by any calamity, the government he was under comes to be dis-
solved, or else by some public act cuts him off from being any longer a member 
of it.161 

Locke’s world was not yet one of full sovereign jurisdiction over the territory 
of the globe. Hence, in a context of open-ended territoriality, where neither 
states or empires had a hold on yet, the institutional fact of leaving (emigra-
tion) was not necessarily followed by an institutional fact of entering (immi-
gration). The abovementioned quote shows that Locke is thinking about emi-
gration into the uncharted lands of America, where new kingdoms could be 
found ‘in vacuis locis’ by emigrants who were ‘settlers’, not immigrants or 
‘entrants’ into an already existing political community. This does not mean 
that there were no rights of immigration or entry whatsoever. What it does 
mean is that the right of entry (RE), in the form of immigration rights, was up 
to the sovereign decision of the state and this includes the right of entry of 
persecuted individuals, i.e. the right to seek asylum (RA). There was nonethe-
less, both in legal thought and legal practice, growing acceptance for a ‘right’ 
of refugees to be protected from harm that as such could be likened to a certain 
form of right of entry. Such a right was, however, conditional in character: it 
remained contingent upon the political persecution of the migrant and the will 
of the state to engage in criticism of another sovereign state about how that 
other sovereign state treated the individual in question. As such, it was cer-
tainly not an unqualified right that all could enjoy in the same way that the 
right to leave was. Hence, the right to enter a territory was not considered a 
‘natural right’ with the same personal scope of application as the ‘natural right 
to leave’. The right to enter was held to be a right with a particular limitation 
as to the personal scope of application. The right to enter was not a natural 
right ascribed to all. It was recognised only in so far as other natural rights - 
namely the right to life, that is, to be safe from harm - were at stake, which 
was the case of refugees. Seekers of asylum did therefore not enjoy a right to 
enter on just any ground but only on the ground that their other natural rights 
were jeopardized. The justificatory power of the right to enter thus depended 
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on those other natural rights. In much the same way, what Locke had in mind 
was not so much the need to ensure the entry of dissenters into another sover-
eignty; rather, what was at stake was the status of the right to leave as an act 
of dissent against submission, and revocation of political obedience. The ‘right 
to leave’ in Locke thus meant something quite different from the ‘right to 
leave’ in Magna Carta or in the late scholastics.  

7. Conclusions 
This chapter has offered an outlook of the pre-history of the problem that this 
dissertation deals with. In this chapter I have reconstructed some of the histor-
ical background of the right to leave, showing also how different these reflec-
tions have been as compared to the way the ‘problem’ of the relationship be-
tween RL and RE appears in the 20th century. I have hypothesised that this 
change in the framing of the problem can be explained with reference to the 
fact that what I have called background requirements have changed in the 
course of history: first and foremost, with the disappearance of terra nullius. 
I have also explained that the fact that the very terms of the problem change 
explain why what today might seem as two different (sub)problems – that of 
migration and refugeehood – could be bundled together in the earlier stages 
of modernity when the relationship between RL and RE, by definition, could 
not be cast in binary terms, given that tertium datur: one could, at least in 
principle, always leave for the virgin Americas, take possession of terra nul-
lius, escape from the radar of other sovereign states. As this option comes to 
a close, with its definitive demise in the early 20th century, the very terms of 
the problem change effectively demarcating a different scenario for the mi-
grant who wants to move on (a.k.a. a problem of free movement) and the ref-
ugee who aspires to a safe haven (a.k.a. a problem of state protection).  

The right of an individual to leave her country of origin has for a long time 
been acknowledged in customary international law, despite the great number 
of domestic legal dispositions that, on different occasions and in different 
states, restricted it or forbid it on different legal and political grounds. In this 
sense, the UDHR attested to the century-old practice by political communities 
of allowing its members (or those of its member that have full legal capacity 
and are under no particular constraints, such as for example being drafted into 
the army in the event of war) to leave its jurisdiction in a not too cumbersome 
manner. However, the way the 20th century frames the relationship between 
RL and RE departs significantly from reflections on RL and RE in earlier pe-
riods in history.  

In this chapter I tried to explain why this is the case. I argued that this can 
be explained with reference not to some disinterest or lack of attention of early 
modern theoreticians, but rather with a change in the environment within 
which the connection (or lack thereof) between the right to leave and the right 
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to enter may be conceived. Indeed, with reference to the early modern peace 
Treatises, I have shown that we can find cases of ‘symmetry’ between the RL 
and the RE in the history of international law but that the way it is framed 
differs from how it appears in the 20th century debate over whether the RL 
relates to RE. In looking at how the right to leave was thematized before 1948, 
I looked at the ‘right to remove’ as it was enshrined in some early-modern 
sources in the history of international law. I referred in particular to the for-
mulation of the right to leave in Magna Carta (1215), the peace agreements 
of Augsburg (1555) and the Treaty of Osnabrück (1648). These proved of in-
terest for our understanding of how the right to leave was cast in international 
law in relation to the right to enter. An important observation I made in this 
chapter is that it is not the case, as sometimes insinuated, that we cannot find 
cases of ‘symmetry’ between the RL and the RE in the history of international 
law and that the right to leave would always have been understood as more 
important than the right to enter. There are cases in which RL and RE are taken 
to interact. However, the specific form of RE referred to is a right to return 
(RR), a quite specific form of RE as to the personal scope of application of the 
right is concerned.  

In this chapter I have also offered some explanation, although not a justifi-
cation, of the fact that the right to leave (RL) came to be seen as having priority 
over the right to enter (RE). Nowadays, this priority is commonly found in the 
philosophical discourse on international migration, both among those who 
would like to change the status quo and their opponents. In this chapter I have 
shown that the ‘right to self-determination’ appears connected to the state’s 
right to exclude (SRE), according to which it is permitted to all states to allow 
entry of any person they wish. I have also shown how, more generally, the 
‘right to self-determination’, the right to freedom of movement, and the right 
to freedom of association appear in connection to the right to leave (RL) and 
the right to enter (RE). I emphasized two aspects of early modernity that have 
contributed to the so-called ‘liberal orthodoxy’, according to which there 
would be an asymmetry between the right to leave and the right to enter.  

The first aspect concerns an early modern justification for the RL. Ius mi-
grandi, theorized by the late scholastics, was not so much about assuring Eu-
ropeans who fled persecution a place to go, as it was about assuring the Span-
ish colonizers the right to dock in the terra nullius of the new world. I thus 
conclude that the right to enter (RE) enters history through the door of coloni-
alism.  

The second aspect that contributed to the idea that there should be ‘asym-
metry’ between RL and RE is linked to the emerging understanding modern 
political legitimacy: The reason for which RL was viewed as prioritized vis-
a-vis RE depends on the contractarian discourse of peoplehood as the source 
of political legitimacy of the sovereign state that would come to ground the 
idea that the state, in order to be sovereign, enjoys a right to exclude (SRE). 
By insisting on affinities and differences between the early modern and the 
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20th century understandings of RL and RE and subsequent relations, I was able 
to shed light on the fact that, prior to the 20th century, the ‘problem’ confront-
ing Al Kontar was seen as one and the same, and not as two problems, as I 
have argued that it can be understood to consist in (that of the migrant and that 
of the refugee); and that this ‘problem’ would have come across as a neces-
sarily false problem had it been, like it will be in the 20th century, framed in 
binary, dichotomic terms. I have also offered a reason as to why this is the 
case: the (un)availability of terra nullius in different historical moments. 

As we will now move to the framing of the problem in the 20th century, it 
will become clear why the priority of leave over entry that became a leitmotiv 
in modern contract theory offered the grounds for the claim that there is some-
thing wrong with a right to leave left unpaired with a right to enter in the sense 
that no duty-bearer responsible of enforcing this right to enter would be avail-
able. The 20th century will frame this problem in binary terms in a way largely 
unknown to a world in which the very possibility of leaving for an unknown 
whereabout was the very guarantee for not ending up, like many 20th century 
refugees, caught between a state pushing back at the border, in name of the 
sovereign right to exclude, and another one persecuting them.  
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Chapter 4 
Exploring the 20th Century: 
The Relation of the Right to Leave and the 
Right to Enter in the History of International 
Law and Theory  

1. Introduction  
We are now ready to move on towards our own age in shedding light on claims 
about the relation between RL and RE. Do notice that I have not paid much 
attention to the dividing line between legal and moral rights since much of the 
early modern discourse is caches out in terms of natural rights, but as we move 
into the 20th century I will, when appropriate, try to spell out whether what is 
refereed to are legal rights or moral rights. For now, it is sufficient to know 
that, on the basis of the sources I have just referred, we enter the 20th century 
in a situation where it is commonly held that the right to leave (RL) belongs 
to international customary law, whereas it was not commonly believed that 
the right to enter (RE), as distinct from the right to return (RR), was equally 
sanctioned by international customary law. However, to add to the overall pic-
ture of the opinio iuris of the time, it was believed that the ban on refoulement 
did belong to ius cogens. What will become clear is that, while in early modern 
sources we do find forms of ‘symmetry’ between the RL and the RE, this does 
not seem to be the case from the 20th century onwards, at least not if we look 
as the statements we typically find in international legal theory about the mat-
ter. Rather, the opposite is true: increasingly, lack of ‘symmetry’ between the 
RL and the RE is emphasized when their relation or interaction is discussed. 
In some cases, this ‘asymmetry’ is lamented. The next sections therefore re-
visit how RL and RE were cast in some significant instances in texts by im-
portant legal theorists and international lawyers, first, in the period from the 
20s, when we find the first claims about a robust relation between RL and RE, 
in the sense that no duty-bearer responsible of enforcing the obligation to let 
in would be determined, up to the drafting of the Universal Declaration of 
Human Rights in the 40s; and then, after its solemn declaration in 1948 up to 
1997, after the United Nations’ Human Rights Commission had ended its long 
investigation of ‘discrimination in respect of the right of everyone to leave any 



 

 98 

country, including his own, and to return to his country as provided in article 
13, paragraph 2, of the Universal Declaration of Human Rights’ in 1988, and 
the Cold War was about to end, a historical circumstance of weight for our 
topic. The reason for closing this historical overview in 1988 and not to pursue 
it up to, say, the New York Declaration from 2016 or the Global Compact for 
Safe, Orderly and Regular Migration and the Global Compact on Refugees, 
both from 2018, or even, say, the EU’ new pact on migration from 2020, is 
that in 1997 we find the fully developed claim (that will be dubbed ‘proposi-
tion A’162 henceforth) that I understand constitutes one of the two basic, and 
opposed, claims in the normative debate on the problem. In 1997 we find the 
last occasion in which the ‘relation between RL and RE’ was discussed by the 
HRC. 

2. The Right to Leave in the Early 20th Century 
This section revisits several approaches to the relation between RL and RE, in 
the form of emigration and immigration rights, up to the drafting of the Uni-
versal Declaration of Human Rights in the 40s, with the purpose of attempting 
to better understand RL. This part looks at both theoretical literature and in-
ternational legal documents. I highlight what some authors already anticipated 
as a tension in the codification of rights, namely the risk of turning RL into 
what would later be called an ‘empty promise’163 because there would be no 
equivalent RE, in the sense that no duty-bearer responsible of enforcing the 
obligation to let in would be determined. 

2.1. The Interwar Period: Fauchille and Manisty  
The concern for the relation between RL and RE appears to be paramount in 
the 20th century and to gather momentum especially during the run up to the 
approval of the UDHR in 1948. Before that, however, the question about the 
connection between the two rights did emerge in a more substantial way in at 
least one occasion, as far as I have been able to establish. 

As early as 1924, an international law scholar of some note, Paul Fauchille, 
made the first statement, to my knowledge, of what we may call a strong rela-
tion between RL and RE, cast in terms of a right of immigration and a right of 
emigration. In an article entitled ‘The rights of emigration and immigration’ 
that appeared in the International Labour Review just two years before his 
death, Fauchille claimed that 

                               
162 Proposition A: it is permitted that any person leaves any country (besides justified excep-
tions), therefore it is obligatory that all states permit entry (besides justified exceptions). 
163 Mubanga-Chipoya 1988: 65. 
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The definitions of emigrant and immigrant are in reality very closely con-
nected, since the individual who on his departure is an emigrant becomes on 
his arrival an immigrant. Emigration and immigration thus imply at the same 
time departure from the territory of one state into the territory of another.164 

On the one hand, Fauchille appears to be quite clear in his understanding of 
what we ought to understand by RL: It is nothing else than the ‘departure from 
the territory of one state’, i.e. a person’s leaving the territorial jurisdiction of 
a state and doing so through a movement of across an international border in 
the direction away from the state of provenience, regardless of whether that 
state is that person’s state of habitual residence or nationality or not. Also, it 
is quite clear that this definition submits nothing as far as the temporal scope 
of application is concerned. We simply do not know whether ‘leaving’ is for 
a short while, with the intention of returning, or if it is meant to be a permanent 
form of exile. From the phrasing we may also deduce very little about the 
extension of the personal scope of application of this ‘leaving’.  

Also, it is worth stressing that Fauchille thinks that we are also discussing 
a condition that ‘implies’ something else: this ‘departure from the territory’, 
he says, ‘implies at the same time’ that the person enters ‘into the territory of 
another [state]’. It is evident from this that for Fauchille the background con-
ditions that needs to hold in order for the problem to make sense is already 
seen to be in place: (1) the earth is not flat and endless therefore territory is 
finite; (2) the earth is covered by state jurisdictions; and (3) there are legal 
norms that regulate human migration across borders. 

It may come as a surprise that, as early as 1924, when the legal norms reg-
ulating human movement across borders were much less developed as com-
pared with the contemporary legal regimes of migration and it could even be 
disputable whether the earth really was covered by state jurisdictions, not only 
with reference to the high seas, the skies, but also with reference to the ques-
tion of jurisdiction over Antarctica, since it was not until August 1948 that the 
United States proposed that Antarctica be under the guardianship of the United 
Nations and it was not until 1961 that the Antarctic Treaty and related agree-
ments entered into force. One could argue that Earth’s only continent without 
a native human population was at that time not fully at least covered by juris-
diction, albeit a number of territorial claims had been made, and hence it could 
be seen as ‘terra nullius’ to use the premodern term introduced previously – 
yet it was also clear to all that it was not inhabitable under ordinary conditions. 
However, from the outlook of Fauchille, these three background conditions – 
that certainly were not in place when early modern theorists discussed the right 
to leave – had now started to emerge as the empirical background conditions 
against which any discussion of the right to leave needed to be pitched. 

                               
164 Fauchille 1924: 318. 
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One may venture the hypothesis that Fauchille, whose name is linked to the 
first development of space law or aeronautics’ law,165 may have understood 
earlier than some of his contemporaries that jurisdictions have a certain ten-
dency to cover all that is within potential reach: he was indeed well-versed in 
the diatribe of ius gentium that at the time divided, on the subject of the ‘free-
dom of movement’ of the aerostats, ‘ceux qui, comme moi, pensent que l’at-
mosphère est libre sous réserve de droits nécessaires à la conservation de l’état 
riverain’ and ‘ceux qui (…) la considèrent comme assujettie à la souveraineté 
de cet Etat, sauf pour les aérostats un droit de passage innocent’, which he 
believed was merely a ‘question théorique’, i.e. ‘de savoir si l’espace aérien 
est libre ou au contraire soumis au droit de souveraineté ou de propriété du 
pays sous-jacent’.166 

Another aspect to be stressed here is that, even though Fauchille does not 
give us much insight into which kind of action would count as a ‘departure’ 
from the territory, he does tell us however that the act of ‘departure from the 
territory of one state’, which in itself is an empirical fact, triggers a fact of a 
different kind, namely the institutional fact of being, in the eyes of the law, 
defined as emigrant and/or immigrant. Thus, Fauchille’s RL is not the tradi-
tional ‘right to travel’ or permission to engage in physical distancing from a 
location/territory to which one remains ‘pertinent’ through other nexuses such 
as status civitatis or ‘perpetual allegiance to the sovereign’. It is not the RL 
from Magna Carta or the second scholastics; rather, it is a ‘right to leave’ that 
might even include, as in Locke, ‘renunciation of citizenship’. Paul Fau-
chille’s RL is hence identical to the RL that Frederick Whelan referred to as 
‘a right of emigration-and-expatriation, i.e. the right to leave in the strongest 
sense, meaning total revocation of political submission to the jurisdiction.167 

Fauchille also cashes out the problem as a tension between legal rights, not 
as a tension between justified or legitimate expectations, in that he views this 
tension as a structural issue of international law. The RE or ‘right to immigra-
tion’ he had in mind was indeed a matter of legal permission. His reference is 
to the draft convention on emigration by the Institute of International Law, 
dating from meeting in Copenhagen in 1897.168 Now, the IIL169 founded in 
Ghent, Belgium, in 1873 had the status of an international organization set to 
develop and implement international law as a codified science. His was thus 
not a call for gracious behaviour in order to promote human good; it was an 
effort to speak with the authority of the law (whether it succeeded or not in 

                               
165 Ibid. On Fauchille’s life and work, see also http://www.sfdi.org/internationalistes/fauchille/. 
166 Ibid. 
167 Whelan 1981: 638. 
168 The first article of its IIL’s draft convention on emigration stated that ‘the contracting parties 
recognise freedom of immigration, whether by individuals or groups, without distinction of 
nationality. This freedom may only be restricted to the minimum extent required by social and 
political considerations’. 
169 See IIL’s homepage: https://www.idi-iil.org/en/.  



 

 101

this effort is another matter). Therefore, it is warranted to say that Fauchille is 
not thinking about RL and RE as moral rights but as legal rights.  

Fauchille was not just the first to state what he saw as an underlying tension 
between two individual rights in international law. He further explores, as no 
one else does in the early 20th century, the reasons as well as the implications 
of that tension. He thus sets out to answer two questions that frame the prob-
lem in international law: 

(1) ’Has a state a duty to open its frontiers to those who wish to leave its terri-
tories? (2) Is there an obligation on a state to admit to its territories foreign 
nationals who wish to enter them?’170 

For the purposes of understanding how he casts RL in relation to RE, it is 
Fauchille’s approach to the second question that mostly reveals the inherent 
tension that he is after. Note that what is worth considering in his account is 
not just the acknowledgement of an implied RE stemming from the RL under-
stood as a right of emigration, but also the conclusions he draws from their 
correlativity about state sovereignty and international law. Fauchille starts 
with a general assertion of the right of the individual ‘to come and go as seems 
good to him, in order to seek, in a community which he considers more fa-
vourable, greater facilities for achieving his end, that is to say, material and 
moral perfection’.171 He also observes that the idea ‘that every man is indis-
solubly bound to his native land’ has long been abandoned by ‘modern law’.172 
Furthermore, he stresses what we may define as a tendency towards a monistic 
view of international law; for him, ‘as a state exists in association with similar 
communities it cannot conduct its relations with them with an eye solely to its 
own interest. It must also take into account the rights of the separate states and 
the general interests of the international community’.173 We should keep these 
preliminary remarks in mind as they set the stage for what is probably the first 
example in the history of international law of an attempt to establish a corre-
lation between RL and RE in the form of the right of emigration and the right 
of immigration. According to Fauchille, ‘it can hardly be possible for the in-
dividual to have an inalienable right to emigrate but no right to settle any-
where’.174 

Fauchille is of the view that the respect for RL conceptually requires the 
respect for a RE that takes the form of a right to immigrate. The nature of this 
correlation becomes clearer to the reader as Fauchille gives grounds as to why 

                               
170 Fauchille 1924: 318. 
171 Ibid.: 324. 
172 Ibid.: 324. He had also in his earlier work on air law stressed this point: ‘Exercer dans un 
pays le métier de pilote d’aérostat ne serait-ce pas, en outre méconnaître la tendance actuelle 
du droit des gens qui est d’établir dans le domaine des droits civils et privés une assimilation 
de plus en plus large de l’étranger au national?’ (Fauchille 1924). 
173 Fauchille 1924: 318. 
174 Ibid.: 324. 
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RL in international law cannot go without an equivalent RE. Restrictions to 
both rights can legitimately apply, but only in very specific cases, where the 
self-preservation of states is at stake – this echoes the justified exceptions that 
the RL will be subjected to in its codification on post-war international law. 
Yet, it is important to stress that ‘the self-preservation of states’ may be inter-
preted as a much stricter condition than the condition that limits the state’s 
ability to restrict the RL in contemporary international law, where quite un-
specified conditions of challenges to public order, public health or public mor-
als may be called upon to limit the RL. However, it is by no means evident 
that this reading is warranted. In fact, Fauchille understands ‘self-preservation 
of states’ rather broadly to include racially grounded ‘social considerations’ 
or other considerations geared to protect ‘civilisation’; he thinks that RL can 
be limited for those unfit for work through age or infirmity, who would be-
come a charge on the native population, as well as felons, ‘immoral charac-
ters’, and anarchists. The question is not how broad or narrow ‘self-preserva-
tion of states’ is but rather that Fauchille argues for a shift in the burden of 
proof: the burden of proof of proving the proportionality of the measures taken 
to restrict RE befalls the state that restricts RE, not the other way around. It is 
not up to the individuals to prove that ‘emigration’ would not constitute a risk 
for the ‘self-preservation of states’.  

Fauchille’s conclusion is that, given the correlation between RL and RE, 
the state should ‘therefore refuse to admit the right of emigration on the part 
of those who would be excluded as immigrants by the laws of the country of 
destination’175. This may come across as a surprising observation which, how-
ever, only confirms how strong the correlativity between the two rights is be-
lieved to be. Fauchille then goes on to offer historical examples of states who 
have incurred in this practice: 

Some countries have laid this down as a general rule (e.g. Hungary, Switzer-
land, Czechoslovakia, the Serb-Croat-Slovene Kingdom). Others have applied 
it to particular cases and prohibited the emigration of sick, infirm, or aged per-
sons (e.g. Belgium, China, Spain, Italy, Norway, the Netherlands, Portugal).176 

The upshot of Fauchille’s take on the relationship between RL and RE is a 
general theory of the relations between individuals and states. But this theory 
is itself grounded on his particular take on international law as a coherent ‘sys-
tem of cooperation’ among states that, as such, submit to norms and rules, and 
whose rights and duties can only be understood from the viewpoint of their 
mutual relations.  

Given migratory movements, as well as the economic interdependence that 
results from global trade, states are not, in the view of the French international 
lawyer, the ultimate deciders of who goes out and who comes in. ‘Their 
                               
175 Ibid.: 321. 
176 Ibid.: 321. 
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sovereignty is not absolute but only relative; every state must take into account 
the rights of other states’ and ‘the general interests of the international com-
munity’.177 In other words, for Fauchille, the RL is such that it implies a RE to 
the effect that states’ SRE may be limited with reference to ‘the general inter-
ests of the international community’.178 Fauchille’s underlying theoretical as-
sumption therefore is that of a monistic conception of the international state 
system,179 where each sovereign decision cannot be taken in isolation from the 
decisions made by other states. 

Fauchille also points out that the RL in the form of a right of emigration is 
not just a right ascribed generally to persons with full legal capacity: it is an 
entitlement that the person holds not only against the state of origin, be that of 
nationality of habitual residence – but generally against any state where the 
person is physically situated: all states must thus respect the right to leave 
which take the form of a general obligation for states to let leave, unless – as 
we have seen – there are reasons pertinent not to that person’s nationality, but 
to her personal qualities that makes it the case that it would be in the general 
interest of the international community not to allow ‘departure from the terri-
tory’. The anarchist may here offer a good example under the assumption that 
an anarchist, as Fauchille seems to think, would equate to some violent form 
of insurrectional anarchism à la Bonnot gang and really be intend to destroy 
any state through violent action. This example shows that it would be in the 
‘general interests of the international community’ to restrict the RL of this 
(caricatural) anarchist. 

It is unclear from Fauchille’s reasoning whether RE would also be an enti-
tlement that the person would hold against any state; and what that would 
mean in practice. Would it make sense to claim the RE would be held against 
the state where one is physically present if RE is what permits being physically 
present? Would RE include also the state of origin, be that of nationality of 
habitual residence? Would RE imply a right of entry into an unspecified state? 
Into a territorially contiguous state? Into all states simultaneously? Into the 
state of choice of the mover? Here, Fauchille leaves us in the dark. 

The important insights of the French international lawyer about the RL and 
the RE and his insistence that they are integral to ‘the principle of the liberty 
of the individual’ sheds light on his specific understanding of ‘right’ that 
guides his thought. In his view, the individual freedoms that RL and RE 
ground are to be protected not only by a particular state (e.g. where the indi-
vidual is physically present at a particular time), but rather by all states or the 
community of states. Note that the duty-bearer of these rights would therefore 
be the international society of states as a whole and each individual state by 
implication. Fauchille’s formulation of the problem thus places great 

                               
177 Ibid.: 318. 
178 Ibid.: 318. 
179 See chapter on monism and dualism in this dissertation. 
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emphasis on the relation between individual rights and international law, with 
domestic law operating - at least as far as migration rights are concerned - as 
a mere facilitator of those two poles. The correlativity between RL and RE 
hence presumes a monistic conception of international law similar to that 
adopted by e.g. Hans Kelsen. The framing of RL and RE as correlative is 
therefore grounded on the rejection of a pluralist take on international law or 
international politics more generally. 

The same monistic understanding of international law as a coherent system 
of norms seemed to be on the mind of other international legal scholars who 
also saw a strong relation between RL and RE. For example, a couple of years 
after Fauchille’s publication, the American legal scholar Herbert Manisty read 
a paper entitled ‘The Right of Immigration’ before the Grotius society, where 
he developed a discussion about whether immigration is ‘a matter solely 
within the domestic jurisdiction of a State?’180. Manisty, on this occasion, de-
veloped a wider argument about the classical legal scholar Hugo Grotius, but 
his question nonetheless emanates from the generalised acceptance in custom-
ary international law of RL. Manisty does not, however, spell out a direct re-
lation between RL and RE, ending with the hope that the theoretical proposal 
of having a right of immigration enshrined in international law might lead to 
the understanding that ‘moral rights’ such as these ought to be ‘analogous to 
legal rights, and therefore be respected and recognised as such’181. In other 
words, for Manisty, RE is cast in terms of moral rights or justified expectations 
and not as legal right that would follow or correlate to a legal right to leave; it 
is not clear from Manisty if RL is equally a moral right or a legal right. We do 
know however that at the time of writing – 1926 – RL was often presented as 
a legal right in line with a long tradition in international law allowing leave 
from any country, except in well-known justified exceptions. 

No matter whether cast in terms of moral or legal rights, it is clear to see 
that already during the interwar period there were discussions on the relation 
between RL and RE. It is important to note that these discussions – brought 
forth by pioneering international lawyers and international law theorists – 
were, on the one hand, connected to monistic conceptions of international law 
and, on the other, often focused on the issue of arbitrariness: the point being 
to make sure that whatever restrictions were put on RL and RE, as legal rights, 
these restrictions needed to be justified by the state imposing the restrictions. 
There was no position that was any serious contender to the idea that states’ 
enjoy SRE as such, but there were claims concerning how the state need to 
justify its decisions to restrict RL and RE. This esprit positif that pervaded the 
international law efforts to reflect on RL and RE in the interwar period can 
thus perhaps be summed up by the diplomat, international lawyer, legal phi-
losopher and Kelsen disciple, turned judge of the European Court of Human 

                               
180 Manisty 1926: 1. 
181 Ibid.: 3. 
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Rights, Alfred Verdross, who claimed in 1931 that ‘[l]es questions d’immi-
gration ne sont pas du tout laissées a la compétence arbitraire d’un État seul, 
car le droit international limites sa compétence en la matière, en vue du bien 
commun de l’humanité’.182 

2.2. In the Run-up to the UDHR: Lauterpacht  
Much came to change with the Second world war and the holocaust in partic-
ular. A huge attention in the international community was brought to the issues 
of cross-border movements. These concerns, once voiced by Paul Fauchille 
and others, about how to govern exit and entry flows were to gain centre stage 
at the very core of the new era of global governance headed by the new-born 
United Nations and even found its way to some of the most prominent philo-
sophical works of the post-war era, such as Hannah Arendt’s 1951 book Ori-
gins of Totalitarianism. Her famous call for a ‘right to have rights’ epitomised 
the new age of global responsibility where international politics could no 
longer be conceived solely as ‘politics among nations’ (another important title 
of the time). Indeed, groups and individuals whose vulnerability lied precisely 
in the fact that states did not represent or protect their interests. After all, that 
was one of the major lessons from the war, and one which had led to the cre-
ation of war tribunals seeking to prosecute states for not being able to protect 
their populations sufficiently or even for being the primary culprits of their 
own people’s slaughter.  

However, differently from what had occurred when for instance Paul Fau-
chille had raised the concern of a tension between emigration and immigration 
before the war, now it was not the economic benefits of restricting emigration 
of the unemployed that carried sway. A different historical context meant the 
arguments employed in analysing the aforementioned tension differed: they 
related more to the cynicism that the second world war had shown towards 
fleeing and deported individuals who were not yet legally categorised as ref-
ugees and stateless, but that were nonetheless hustled together in a form of de 
facto statelessness due to the unwillingness of their states of origins to protect 
them, often on grounds relating to their ethnicity, religion, political views or 
alike. 

Together with the UN, the UDHR was the ultimate symptom of a global 
reckoning about the paradoxical world the West had created. States were be-
ing called to protect their populations from states themselves. What remained 
to be seen — and the example of the second world war did not bode well for 
such favourable outcome — was whether states would be able or willing to 

                               
182 Verdross 1931; quoted in Marques Pedro, Guilherme, ‘The Flying Dutchman Asymmetry: 
Migration rights in question’, available at http://www.diva-portal.org/smash/rec-
ord.jsf?pid=diva2%3A1098855&dswid=-2191; On Verdross, please see also Simma 1995: 33–
54.  
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protect non-nationals. Most obviously, this might refer to two categories of 
individuals: those who resided in a state’s territory and wished to leave un-
harmed; and those who wished to stay or enter — also unharmed. Hence, the 
idea that the concern about non-nationals came up only after the war proves 
false. Much to the contrary, it was part of its central tragedy. 

Even before Germany invaded Poland, the violinist Max Karp had a Polish 
passport but worked for many years in Berlin. In the summer of 1938, Poland 
revoked the citizenship of Polish citizens of Jewish origin living abroad. Karp 
became stateless and was taken into custody, transported to the border and one 
late October day in 1938, the Germans chased him and others who versed in 
the same conditions from one side of the border and the Poles from the other. 
He later died in a concentration camp. Karp was chased by his homeland and 
his country of origin back and forth across a clear and distinct border. The 
moral stake, however, in cases like Max Karp’s was rather evident: he was 
supposed to have been accepted somewhere, and the question thus could only 
have been whether that moral obligation would befall either his country of 
residence, or his country of origin. The morally inacceptable matter was that 
neither would accept him. It is against this background that the discussions 
about the relation between RL and RE came to take shape as the world awoke 
in the midst of the ashes left by the war.  

Hence, at the end of the war, the acclaimed Cambridge international law 
Professor, Hersch Lauterpacht, would return to earlier 20th century concerns 
in a more categorical manner: 

it is clear that for a period of one hundred and fifty years the United States were 
enunciating in the form of a general principle of an inherent right of man a 
national policy dictated by the requirements of a country of immigration. But 
the intrinsic value and justification of that principle is not affected by the cir-
cumstance that it was propounded in conformity with or in pursuance of a na-
tional interest. Neither is it rendered purely nominal by the fact that the country 
which propounded it adopted in the twentieth century a rigid policy of limita-
tion of immigration. It is true that without a corresponding right of immigration 
and naturalization the freedom of emigration tends to become theoretical.183 

By ‘theoretical’, Lauterpacht meant that the right to emigrate could hardly be 
seen as a right in the sense of being legally enforceable for precisely the rea-
sons laid out by Fauchille decades earlier. He added that this right ‘…is not 
altogether theoretical so long as immigration and naturalisation take place…’ 
thus stressing the importance of creating a legal right to emigration in its own 
right.184 The personal scope of application of such a legal right was never dis-
cussed in his proposal. His argument in the Bill, however poignant, does point 
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out the great difficulty of turning it into an enforceable right in international 
law.  

Lauterpacht’s hesitations or omissions in this regard are indeed sympto-
matic of what appeared to be an unsolved problem with obvious practical im-
plications for policy-making at the highest level of global politics: i.e., how to 
ensure rights which depend, for their enforcement, on transnational coopera-
tion between states that however retain their sovereign right to determine who 
counts as a member of their community and who may enter their territorial 
jurisdiction. Lauterpacht realised the difficulty of having certain rights — 
which were seen, first and foremost, as moral entitlements against any politi-
cal and legal system — turned into enforceable law. If the United Nations 
were to succeed in establishing peace after the most destructive conflict in 
human history, this newly founded institution had to push for the globalisation 
of state sovereignty while, at the same time, making states accountable for 
their actions toward those over whom they exercised sovereignty. The double-
play that a rights-based global governance demanded from the new world or-
der was nothing short of historical — and it is fair to say today that the UN 
record is not altogether brilliant with regard to the protection of the most vul-
nerable individuals vis-a-vis states.  

But Lauterpacht had nonetheless put the finger on the wound: the post-war 
world was no longer a world of empires but it was, for precisely that reason, 
to become a world made of (even more) states, and above all, by states and for 
states. The parallel — and slow — globalisation of democracy would make it 
a political requirement to gradually enshrine a legal right to leave both in re-
gional and domestic legal instruments for the sake of protecting the individual 
freedom of all persons to exit. But while self-determination grounded the pre-
requisite of free association, which had to contemplate the possibility of vol-
untary exit of members of the political community, it did not ground a similar 
possibility of joining a state of one’s choosing. Yet, the global picture was not 
one in which state practice confirmed the democratic priority of exit over en-
try. The history behind the very drafting of the article 13 goes to show that 
this tension was present right from the start, when the first state delegations 
gathered in order to forge what would become the UDHR. 

2.3. The Drafting of the UDHR’s art. 13: René Cassin 
What is striking, even today, about the international human rights regime is 
not, as Chris Reus-Smit observes,185 its apparent conflict with state sovereignty 

                               
185 Reus-Smit 2001: 519–538. As he claims, individual legal rights and the rise and expansion 
of the state have been quite complementary to each other when one takes the long view of 
history. If anything, the shift away from the moral discourse of natural rights towards the posi-
tivisation of individual claims and liberties into legal rights has throughout the centuries em-
powered the state to be called to judge, police and control certain areas of social life that were 
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but rather its ambiguity concerning who are the holders of human rights — 
and it is fair to say that throughout history states have often been rather partial 
on this matter. The story that this section tells confirms the idea that, although 
the UDHR — and the other legal instruments that followed from it — made 
states increasingly accountable for the protection of the human rights of their 
own populations — tensions remain as to the protection of non-nationals. 
When we look at the very make-up of the human right to leave as it appears 
in article 13 — that is, in strict connection to highly qualified right of entry 
(the human right of return) — Arendt’s plight could not make more sense: 
everyone may leave a state (including non-nationals) but only nationals may 
(re-)enter. In this regard, the tension at the centre of the human rights regime 
concerning migration – that I will return to in chapter 6 – very much concerns 
that between sovereignty claims and the rights of non-nationals. This was also 
the tension that made the negotiation of the content of the articles of the 
UDHR concerning for instance cross-border movement so disputed. 

Recent investigations about the proceedings leading up to the writing and 
final approval of the UDHR denote a tension hinging upon not just the content 
of rights, nor only about which rights to uphold in detriment of others,186 but 
also upon the relationship between rights – incidents and clusters thereof – 
and their corresponding obligations. What was underway during these years, 
according to Morsink’s insightful book about the negotiations behind the 
drafting of the UDHR, was a careful articulation of how specific human rights 
relate to other rights. General Comments elaborated by the UN’s Human 
Rights Commission whose mandate had been — and continues to be — to 
monitor state practice, report potential abuses and recommend non-binding 
solutions, refer often to the need to interpret human rights as legal norms that 
‘interact’ with one another.187 For historians, like David Morsink, this issue 
was complicated by the fact that some human rights — so-called ‘special in-
ternational human rights’ — entitled or permitted the right-holder to move 
across the jurisdictions that were responsible for the enforcement. Therefore,  

in the case of some of the rights in the Declaration this shift in perspective was 
not quite as easy, for most of the domestic constitutions of member states did 
not contain any of what I have called ‘special international (human) rights’. 
National constitutions are not addressed to worldwide audiences and hence do 
not usually speak of rights which require more than one nation to implement, 
such as the right to move between countries (Art. 13), the right to asylum (Art. 
14), and the right to a nationality (Art. 15). For people to enjoy these rights 
various countries have to cooperate and hence give up a piece of their sover-
eignty. The same is true of Arts. 22, 28, 29 (3), and 30, which also require 
international cooperation. These rights are, therefore, real test cases for any list 

                               
once far removed from its remit. The more rights become positivised in law, the more the state 
is called to intervene with its coercive power in protecting individual liberties. 
186 Morsink 1999. 
187 CCPR 1999. 
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of human rights, for in their case the question, the problem of sovereignty can 
no longer be hidden behind the veil of positive national law.188 

How was the ‘test-case’ of the right to leave dealt with? First of all, the UDHR 
was not detached from the geopolitical arrangements of the period; a fact that 
reflected deeply on the negotiations between the various national delegations 
and which left its mark in the drafting of each paper, including paper 13.189 For 
one, the drafter of the ‘inconvenient’.190 Article 13, René Cassin, voiced con-
cern about the establishment of a legal norm enshrining a right to leave, a 
worry that had become a moral imperative in the liberal democratic agenda 
against the totalitarian regimes that had survived the second world war: to en-
sure as much as possible that victims of oppression would be able to escape 
their oppressors by fleeing dictatorships, irrespective of where they may go. 
Albeit there were several other issues with article 13, one was surely the need 
to legally protect escape from political threat. The right to leave we find in 
article 13 clearly speak to this concern. 

Secondly, and in reference to those who had fled oppressive regimes, we 
find the problem of arranging for asylum for those who flee. This point raises 
the question of the interrelation of the right to leave and the right to asylum. 
Cassin’s fundamental concern with refugees had been present in the history of 
the international legal order, based on state sovereignty, ever since Westpha-
lia. The need to protect oppressed minorities by allowing these to leave and 
by hosting these somewhere else, either outside any jurisdiction, or in another 
country that could be a safe haven.191 Note how human rights were thus de-
signed so to avoid, as much as possible in that context, the predicament in 
which an individual would be stripped of any legal protection. 

Concerning this point, the legal historian Morsink rightly points out that 
‘the right to ask for and be given asylum is therefore a necessary corollary of 
the right to leave one’s own country’.192 The issue of a robust relation between 
the right to leave and the right to asylum was, after all, crucial to their under-
standing of human rights as interdependent, as many human rights theorists 

                               
188 Morsink 1999: 72–73. 
189 Jägerskiöld 1972; Morsink 1999; Kleven 2002; Nafziger 1980. 
190 Juss 2004. 
191 It should be mentioned that even though in the 16th and 17th centuries the world’s surface 
was not yet fully covered by state jurisdiction, in continental Europe there was the highly sen-
sitive issue of places of worship and routes of pilgrimage that cut across the borders of states 
that were about to, or had only recently, become sovereign. In the political microcosmos of a 
decaying Holy Roman Empire and the regions surrounding what is now Germany and France, 
leaving one state meant entering another state, unless one could sail off to America or Africa 
(or Asia). Rights of exit were accompanied by practices of refuge, even though the latter were 
often handled by local and municipal authorities or in most cases by religious orders or groups. 
On these matters please see the previous chapter. 
192 However, as I show below, this entailment obtains indirectly - in terms of ‘related’ interde-
pendence - that is, only in cases where return is impossible. 
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like to highlight.193 What was at stake, Morsink tells us, was the need to ensure 
that those who fled tyranny or war were not forced to return to it: 

…no one can leave one country without sooner or later entering another one. 
The right to leave is hollow without the right to enter. The right to ask for and 
be given asylum is therefore a necessary corollary of the right to leave one's 
own country. This problem is different from the rights to emigrate and to im-
migrate, rights that at the point in the discussion were replaced by an exclusive 
focus on the problem of refugees seeking asylum from persecution. As the ref-
erences to the Nazi experience have already shown, the delegates were deeply 
concerned about the protection of those who are persecuted by their own state, 
as the Jews and other minorities had been in Nazi Germany. They were also 
very concerned about the waves of refugees produced by the 1948 Arab-Israeli 
war.194 

However, while it was clear to all in the drafting committee that the national 
society in which the individual was living was required to ensure the rights in 
question, the identity of the duty-bearer of the right to asylum was not given 
beforehand. As Cassin clarified in the Third Committee of the discussions 
about asylum, ‘the right to asylum, however, was a conception of an essen-
tially international character: it was therefore necessary to specify who was to 
ensure the enjoyment of that right’.195 As we shall see later on in this disserta-
tion, a similar unclarity as to the identity of the duty-bearer concerns the right 
to enter as it is debated in relation to RL, where it is often unspecified if the 
duty-bearer is all states as a collective (the international community) or as in-
dividual duty-bearers (all single states). This problem with the identification 
of the bearer of the obligation corresponding to the right to asylum was, how-
ever, left untouched. Sensing the troubles would ensue from this arrangement, 
Cassin, in an important side note made by the commission in charge during 
the negotiations leading to the final approval of the Declaration, observed that 

It was recognised that the right of emigration, affirmed above, would not be 
effective without facilities for immigration into and transit through other coun-
tries. The Working Group recommends that these corollaries be treated as a 
matter of international concern and that members of the United Nations co-
operate in providing such facilities.196 

Cassin therefore did anticipate the need to avoid the trap that I have allegori-
cally deemed the ‘Flying Dutchman’ though the insistence of the right to 
leave, without which the question of ‘entering’ simply is never posed, but also 
through the right to asylum as we just saw, and finally also by attending to the 
right to return. With the exception of stateless persons, all citizens of the world 
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were to be, on the basis of article 13 § 2, ensured a right to return. Having 
nowhere to go was the major political concern after the war, not only in the 
sense that people could see frustrated the expectation to enter another country 
when fleeing persecution, but also in the more general sense of not having a 
home country to start with — and hence to return to. Already in the Declara-
tion, therefore, the right to asylum and the right to return in combination with 
the right to nationality offer some guarantees in way to a right to enter, even 
though they cannot be said to compound a ‘human right of immigration’ with 
the same legal scope of application. 

The question as to whether RL in the form of a right of emigration, that 
would have a personal scope of application extending to all persons (except 
justified exceptions), should be accompanied by RE, in the form of a right of 
immigration, with an identical personal scope of application, was however 
raised already during the drafting process. In debating what was then phrased 
in terms of a right of ‘emigration’, which stresses clearly the action-class that 
the material scope of application would cover, some were worried about the 
‘asymmetry’ between those who could leave and those who could enter. In 
particular, the American delegation was unsatisfied with the idea that the 
UDHR would declare a right to leave for all persons but that there would be 
no right to enter for all persons. Therefore, it laid a proposal for the reformu-
lation of the article 13 that was at the time phrased in terms of a right of ‘em-
igration’, which clearly stressed the action-class that the material scope of ap-
plication was set to cover. The proposal came from the American delegation 
and suggested that  

Every person shall, subject to equitable immigration and deportation laws, be 
free to enter, travel through or over, and remain temporarily in the territory of 
another state, provided always that he observes local laws and police regula-
tions.197 

Note how, pursuant to this article proposal, RL was indeed related directly to 
RE as a matter of law at the global level. The only restrictions on the right to 
enter that the American delegation’s proposal referred to was the requirement 
that there be ‘equitable immigration and deportation laws’, that the entry was 
‘temporary’ and that ‘local laws and police regulations’ were observed. This 
would imply some restriction on the personal scope of application of the right 
to enter for sure but not at all the kind of restrictiveness that the final article 
13 would adopt. 

Indeed, this proposal was finally not adopted as the only rights to enter that 
would be adopted was the human right of return (RR) and the human right to 
seek asylum (RA). The awareness of this reduction of the personal scope of 
application of the right to enter, as compared with the article proposal just 
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referred to, was made evident by the comment of the Lebanese delegation to 
the negotiations in 1945, according to which what had been decided was 
barely ‘the minimum requirement’.198 In other words, for the Lebanese dele-
gation the ‘minimum requirement’ of the right to leave was the right to return, 
not any right to enter that would have a broader personal scope of application 
than the category of returning nationals. The justification of this choice, ac-
cording to the Lebanese delegation, was that ‘account had to be taken of actual 
facts’.199 

In other words, the right to return attributed to nationals would ensure the 
full circle of leave-and-entry, even if this entry actually meant to ‘re-enter’.200 
For the Lebanese delegate, return alone would suffice for there to be no para-
dox in the global migration regime.  

The UN Commission’s Rapporteurs would be left unconvinced in the com-
ing years by this approach. As we shall see, perhaps in the most adamant for-
mulation, the Uruguayan General Rapporteur Jose Inglés claimed in the 60s 
that while the right to leave was ‘intended to cover all movements inside and 
outside of a given State’, it fell short of the ‘ideal’, namely ‘that any person 
should be able to enter any country he might choose’.201 Again, here the mate-
rial scope of application does not make the object of dispute, but only the per-
sonal scope of application of the right to enter. The concern for the match 
between RL and RE would not leave the agenda of the UN Human Rights 
Commission for many decades to come. 

Yet, what René Cassin’s drafting ultimately led to was the inclusion in the 
UDHR of the right to leave that was accompanied by a right to enter, which, 
in the Declaration, took the legal form of two separate human rights, namely 
the right of return and the right to seek asylum. In this sense, Morsink rightly 
sees that, in the ways specified above, ‘the right to leave a country was corre-
lated with the right to enter another one’.202 

The literature on HR law has only recently started to pay significant atten-
tion to the institutional settings and the diplomatic and political intricacies in-
volved in the negotiation, drafting and final adoption of RL in particular. Other 
human rights norms, their implementation by states and their monitoring by 
international treaty bodies created for the purpose became the object of aca-
demic curiosity by legal scholars as they realised how politicised the process 
of forging international legal norms in a multilateral context was. During the 
Cold War, the ‘politics’ of human rights became, in this sense, an important 
                               
198 Inglés 1963: 89. The comment of the Lebanese delegation was later reported in the 60s by 
the Uruguayan General Rapporteur Jose Inglés from whose report I am quoting. 
199 Ibid.: ‘…account had to be taken of actual facts. The minimum requirement was that any 
person should be able to return to his country. If that right were recognized, the right to leave a 
country, already sanctioned in the article, would be strengthened by the assurance of the right 
to return. Such was the object of his amendment’. 
200 Higgins 1973: 344. 
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part of the ‘politics of international law’. States aimed at promoting their own 
power interests and ideological vision through the patient and piecemeal bar-
gaining of certain norms distributed across all the sectorial international re-
gimes that the post-war agenda of peace promotion encouraged under the of-
ten-imminent threat of nuclear apocalypse. The drafting of human rights 
norms throughout the period thus reflects the input of these anxious super-
power struggles. 

More broadly even, recent efforts in the intellectual history of human rights 
have been very prolific in polemicising the ‘political’ momentum of human 
rights both as legal norms enforced by states worldwide and as a moral dis-
course capable of acting as the international community’s check on the con-
duct of its members.203 Whether one adopts the narrative put forth by the his-
torian David Morsink about the impasses, disagreements and miscommunica-
tions among the drafters of the UDHR or not, the concern for what he consid-
ers to be ‘special’ cases of norms requiring the implementation of more than 
one state in order to be enforceable in the future transpires in the reports. The 
seldom disputed conviction that the formulation of RL in the final version of 
the declaration required an articulation of some kind with RE on the other side 
of the migrant’s journey comes out clearly from the series of corrections, com-
ments and additional notes that were made to the preliminary drafts of the RL 
proposition.  

The problem of how to formulate an entitlement to leave (RL) that could 
be individual and universal whilst at the same time detached from a claim to 
enter some other country (RE as distinct from RR) with exactly the same per-
sonal scope of application was obvious to several drafters, not least René Cas-
sin himself,204 who was knowingly the main author of Article 13. And though 
the UDHR was not a binding document, their sense of collective responsibility 
was made evident in the way they attempted to anticipate the several paths 
that states would pursue on their way to enforcing norms that resembled the 
UDHR’s and which would hopefully, in not too distant a future, claim the 
force of law — if not internationally, at least nationally. Eleanor Roosevelt 
herself, who chaired the relevant sessions with representatives from several 
countries, never shied away from expressing her concern about the ‘realism’ 
of certain proposals, and that the phrasing of certain human rights should as 
much as possible, refrain from being overly ambitious. This meant not only 
that the delegates present in the preparatory meetings should take into account 
the interests of their own states but also consider what was the shared sensi-
bility of their peers therein represented, so as to avail the final document of a 
sense of feasibility that all states could willingly accept with little reservation.  

Contrary to much of the general opinion on the boldness of the creation of 
a declaration that could claim a degree of universality about individual rights 
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that applied to all persons with only a few well-justified restrictions, the 
UDHR breathed the air of political realism that informed the post-war com-
mitment of its drafters to the pervading prudence of a ‘possible peace’. These 
were the rights that were possible to declare politically — not those that ought 
ideally to be implemented everywhere. Clearly, as the United Nations Charter 
had been keen on stressing a few years before, justice was contingent upon 
world peace, which meant that the spirit of compromise pervaded the very 
drafting of the UDHR, and its ability to accommodate national interest. This 
meant safeguarding against individual rights that, if formulated too liberally, 
could be interpreted — as indeed some of them would undoubtedly be in the 
years to come — as an affront to major powers, most notably China and the 
Soviet Union. Hence, this closer look at the drafting of human rights norm 
proposals, and at the way they emerged from an often-tense dispute among 
their proponents about their specific meanings and implications, forces us to 
substantially qualify the seeming idealism of the whole enterprise. Realising 
the dream of a UDHR would have disappointed any idealist by the sheer 
amount of political calculation it required in order to be approved by the par-
ties directly involved, let alone implemented worldwide205.  

In the spirit of the utmost diplomatic candour that presided over the nego-
tiating rounds in the run-up to the adoption of the final text of the UDHR, 
Cassin ends up with a rather vague — even hollow — formulation of a solu-
tion to a problem he had so clairvoyantly placed his finger on. The problem 
was clear and had to do with the fact that international migration was a matter 

                               
205 A clear example of this was the discussion held among drafters about the content of the right 
to leave (RL). The contention was not only about its potential interdependence with a claim to 
enter other countries (RE as distinct from RR). There were other issues at stake as well. Origi-
nally, it was formulated as a ‘freedom to leave’ or ‘to emigrate’ raising important concerns 
among the drafters and later by states themselves — voiced by their delegates to the general 
rapporteurs throughout the years — about the exact meaning of the ‘right to emigrate’ and 
whether it was synonymous with the ‘right to leave’. In fact, some proposals for the original 
draft of the UDHR did contain the phrase ‘right to emigrate’ rather than what became the final 
version (i.e., RL). Albeit seemingly unimportant, the debate was crucial for what it at stake in 
this dissertation: choosing ‘leave’ over ‘emigrate’ was grounded on the need to broaden the 
semantics of the right in question so as to accommodate the highest number of interpretations 
that the word ‘leave’ could possibly sustain. As it turns out, the heightened interest around the 
meaning of ‘emigration’ and of ‘leave’ by delegates from very different parts of the world was 
about entry and residence in other countries. To be more specific, while ‘leave’ could encom-
pass all sorts of ‘exit’ from one country — from mere temporary travelling to permanent stay 
abroad and even citizenship renunciation (and hence the naturalisation in some other country) 
— the term ‘emigration’ was stricter in its semantic scope. Hence, the issue of how the right to 
leave (RL) was to relate with RE, in its meaning distinct from RR, was already present, although 
hidden, in the very debate about what it means to ‘leave’ a country. Both the drafters of the 
UDHR and the several treaties that followed suit — but also the general comments and reports 
issued by the groups that were brought under the general rapporteur — clearly chose to frame 
this human right as the ‘human right to leave a country’. The remainder of this section tells the 
story of its enshrinement in the UDHR as it foreclosed the problematic nature of its interde-
pendence with the right to enter other states (RE as distinct from RR), a point that would be 
adamantly retrieved by the UN General Rapporteur Mubanga-Chipoya decades after. 
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of multi-state governance issue: ‘It was recognised that the right of emigration, 
affirmed above, would not be effective without facilities for immigration into 
and transit through other countries’. This assumption was premised on the 
view that leave and enter ought to be conceived as one action and not two 
different ones. At the end of the day, the drafters had to leave it for states to 
work out amongst them the corollaries of a regime focused so much on ‘exit’. 
According to Cassin, as we saw, these ought to ‘be treated as a matter of in-
ternational concern and that members of the United Nations cooperate in 
providing such facilities’.206 

Despite their awareness UDHR drafters were either too worried about the 
feasibility of certain HR norms, or simply did not know how to work around 
the pressure of states’ delegations’ so as to make these enforceable in the short 
run. They seemed conformed — or perhaps resigned — to the fact that a right 
to leave conceived as the freedom to leave any country on Earth could find its 
way into the first bill of human rights positivised with such a global reach. 
Enshrining such a right in a document that was deserving of the approval of 
all countries represented in the General Assembly was, after all, a triumph 
after decades of forced seclusion of entire populations by oppressive regimes. 
And as history has shown, the right to leave would continue to be curtailed 
and undermined by many dictatorships which, during the Cold War, were in-
vested in a rather imaginative reading of the clause of security concerns that 
restricted the human right to leave. The resurfacing of the freedom to leave 
one’s own country — or any country for that matter — in a bill that could 
mobilize the consensus of a substantial part of the international community 
was a historical feat of global magnitude.  

3. After the Declaration 
In this section I look in particular to a few Reports elaborated by the HRC 
since the human right to leave first emerged as a human right in the UDHR. 
These reports were produced in the ambit of this treaty body’s competence to 
supervise states in implementing them and to reply to clarifications received 
on the content of the norms enshrined in the UDHR. It is in this context that I 
focus on the concern of the Rapporteur with the subject as well as his aware-
ness of how that concerned had developed out of other efforts by the UN to 
monitor the implementation of a global migration regime through an array of 
human rights instruments which had been crafted since its foundational Char-
ter. I also turn to an account of the role and place of the Human Rights Com-
mission and its so-called ‘General Reports’ in enhancing the implementation 
capacity of legal norms contained in that regime. This section draws on some 
academic studies of treaty bodies such as the HRC to arrive at the conclusion 
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that their reports can be considered ‘soft law’ to the extent that they do com-
mend on a variety of occasions the conformity of states to their recommenda-
tions, at least on migration matters. Generally speaking, it is true that several 
human rights norms still fall short of so-called ‘hard law’ in the international 
legal order, and the reasons as to why that is the case are irrelevant for this 
discussion. What should be highlighted for present purposes, however, is that 
HRC’s reports and general comments — as well as the considerations that the 
drafters of the UDHR made themselves about its anticipated status in interna-
tional law and politics back in the day — demonstrate an acute awareness of 
the pitfalls in the elaboration of that which was and still is the paramount bill 
of rights and certainly the one with the greatest global appeal. 

3.1. The Problem for the UN’s Human Rights Commission: José 
Inglés’ on the Right to Leave (1963) 
Praise around the human right to leave would in the decades following the war 
give way to deception. The inability of international law to protect the most 
vulnerable grew every year more evident as the Cold War showed its first 
collateral effects in the death and dislocation of millions of people who were 
foreign to the main contending powers. For many, it was as if history was 
repeating itself. The UDHR was not able to hold up to its promise of rescue 
and refuge. The fact that millions were indeed entitled to leave was not suffi-
cient to save them from yet another inhumane fate. In the early 1950s, the 
signing of the Refugee Convention was obviously a reaction to that but it nei-
ther guaranteed a legal right to asylum nor a legal right to enter some other 
country — at least not one that could be legally enforced everywhere.  

In 1963, an investigation into RL was initiated in the framework of the UN 
Commission on human rights and put into the hands of the Special Rapporteur 
José Inglés. In one of the few reports popularly bearing the name of its Rap-
porteur, the ‘Inglés Report’ justified the priority of the right to leave over the 
right to enter: 

 ‘Whereas Governments once erected walls to keep foreigners from entering a 
country, today walls are built-both figuratively and literally-to keep nationals 
hemmed in.’207 

At this juncture, the concern with the priority of the right to leave over the 
right to enter remains. The conditions that had once grounded such priority 
had not altered significantly. States remained still the major actors threatening 
individuals and so the human right to leave remained an injunction against 
oppressive regimes to let people out. But that was not all there was to this 
report. In it, the UN once again tackled what seem for their officials as a matter 
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of concern: how could it be that countries were so keen on letting people leave 
their territory unharmed and so averse to a global regime of immigration that 
could grant ‘everyone’ the right to enter a country once they had left another? 
Inglés observed, on this issue, that ‘both national and international action are 
necessary in order to ensure freedom and non-discrimination in respect of the 
right of everyone to leave any country, including his own, and to return to his 
country. As a matter of fact they are complementary’.208 Note, however, how 
he proceeds to analyse the issue: 

It would be meaningless, for example, to ensure the full enjoyment by every-
one of the right to leave a country if he has nowhere to go because of artificial 
or legal barriers to his entering other countries.209 

He concluded with the appeal that  

action on the national and international levels must be co-ordinated so that their 
joint and irresistible impulse could at long last restore to its pristine glory one 
of the natural rights with which the Creator has endowed all human beings.210 

Inglés further restated the reason as to why the preferable legal right of entry 
in the international human rights regime was the right to return: 

As regards entry into a country, nationals are normally favoured over foreign-
ers and it is unlikely that health or sanitary regulations which prevent the entry 
of a foreigner would also bar a national. (…) This arises from the fact that a 
State cannot shirk its responsibility, towards a national or arbitrarily deprive 
him of the right to enter his own country.211 

For this reason perhaps, both Inglés and the Human Rights Commission re-
frained, at least for now, from making any further comments about what 
seemed to him as a blunt neglect: that of doing justice, through HR law, to 
what was, after all, a ‘natural right’ to free movement ‘endowed by the Crea-
tor’. But overlooking the need to enshrine a right of entry in HR law also inti-
mated a further concern that the 1960s were already witnessing: even more 
than during the second world war, the last wave of decolonisation would lead 
to massive flows of immigration. Surely, the right to leave remained a worry 
for all the millions of people attempting to exit the parts of the globe that were 
not the main target of wars by proxy and especially of independentist strug-
gles. Along with exit, the political concern — from a global viewpoint — was 
turning to all of those who, having left ex-colonies, were now attempting to 
enter Europe. This one-way migration flow was not just a priority for returnees 
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whose nationality was Portuguese, French or English. Rather, it meant the 
economic factor playing out in a new world where the legacy of colonialism 
now lived through an international system grounded on the neocolonial struc-
ture of north-south ‘asymmetry’. 

What could states and international institutions do? Were democracies ac-
countable for the well-being of all of those who wished to join the community 
from abroad? Should they extend their constitutional and political interpreta-
tion of the demos beyond borders? If not, what should the criteria be? Cold 
War times were indeed interesting for human rights. As Samuel Moyn argues, 
the late 1970s gathered momentum for the affirmation of an ‘ideology’ or 
‘utopia’ that could separate the waters between market liberalism and planned-
economy, inspiring many countries and their civil societies toward a ‘third 
way’ utopia, one that could salvage people from the divisive either/or of the 
capitalist/communist ideological cleavage. The fall-out of the Carter Admin-
istration’s emphasis on human rights and the relative success of the Helsinki 
Accords was surely a more generalised state practice of human rights abid-
ance, one that either prepared the way, or anticipated, the fall of the Berlin 
Wall years later. The concern with enforcing an individual claim to leave re-
pressive states, and hence escape the gallows that awaited many minorities, 
gained momentum as an international concern as we entered the final quarter 
of the 20th century — and would no longer leave the stage of international 
concern until today. Soon, Inglés was to return more vehemently to his case. 

3.2. Intermezzo 1: Scholarly Views in Uppsala 1972 
1972 saw the realisation of an acclaimed international colloquium in Uppsala 
bringing together a group of distinguished scholars and jurists to express their 
views and concerns about the performance of states in living up to human 
rights standards with regard to emigration, and especially focusing on their 
ability to abide by them and to enforce them. Among them was the General 
Rapporteur Jose Inglés. Their papers were then collected in an anthology of-
fering a highly detailed analysis of RL in several jurisdictions — with a major 
focus on the Soviet Union — and its practice by various diaspora minorities 
such as Jews or Palestinians — but highlighting also the historical background 
of RL as well as its theoretical underpinnings. Though it is not the point of 
this section to survey the history of RL entirely, it is important to stress that 
the debate about its enforceability was central to meetings that brought legal 
scholars and policy-makers to the same table. In what seemed like a claim 
ahead of its time, one of the Colloquium speakers, the Swedish public and 
constitutional lawyer Stig Jägerskiöld, called attention to what he saw as the 
historical prevalence of exit rights in international law. For him, that was the 
result of the fears raised by large immigration trends all over the world: 



 

 119

Even before the first world war, and especially during that war, the atmosphere 
changed. One reason for this change of opinion was the fear in many countries 
of competition by foreign labour. In some countries the reason was an unwill-
ingness to receive immigrants of a particular race, as in the case of the Ameri-
can Chinese Exclusion Acts.212 

He concluded from this that ‘[i]f immigration was restricted, emigration was 
made more difficult or even impossible’.213 What then should be done about 
the legal rights said to protect these actions? One of the participants in the 
Colloquium was Maurice Cranston, who a decade earlier had written a book 
entitled What Are Human Rights? where he characterised human rights — and 
RL in particular — as legitimate heirs of ‘natural rights’, that is, moral rights 
whose political sway could carry important consequences, such as the codifi-
cation into legal rights, but whose main feature lied in the mobilising force of 
its rhetorical power, which however starkly contrasted with their non-binding 
nature. The view that enforceability of human rights was, during the decades 
after the drafting of the UDHR, still a chimera, became less common as human 
rights gained momentum in the international arena, becoming gradually em-
bedded in regional legal systems and international institutions more broadly 
speaking. In turn, this inspired a greater commitment by political leadership, 
and human rights norms grew to gain in effectivity as more and more states 
ratified international law instruments including human rights provisions. The 
world was witnessing what, in the words of Stig Jägerskiöld was a ‘liberalising 
trend’ in the spread of legal norms that sought not only to proclaim and pro-
mote human rights, but also to ensure the legal mechanisms for their enforce-
ability. Several contributions to the book that was fruit of the 1972 Uppsala 
Colloquium call attention to the inherent liberal ideology that inspired this 
trend, and which partly drew its strength from the appeal of market economy 
and liberal democracy across the globe. Indeed, even today, much of the de-
bate about migration rights is still dominated by moral arguments about their 
fairness and emancipatory potential.  

Although again concerned mostly with RL, it is in the book based on the 
Colloquium that we find one of the most salient formulations of the idea that 
RL entails RE, voiced by one of the key protagonists of this story. In looking 
at the range of possible relations between RL and other rights in the interna-
tional migration regime, it is the former special rapporteur José Inglés who 
observed that: 

the right of emigration and the right of immigration have been aptly described 
as two sides of the same coin (…) However the Commission on Human Rights 
and the Economic and Social Council excluded immigration from the scope of 
the proposed study.214 
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The categorical statement of the first sentence clearly makes the second sen-
tence sound like a reproach to the United Nations efforts to come to terms with 
what seemed for him a crucial connection between RL and RE. Migration 
governance clearly, for him, fell short of what he had a decade before charac-
terised as a natural right to travel freely across the surface of the Earth. By 
excluding immigration ‘from the scope’ of the analysis of global migration, 
the authority of the UN to take further steps in ensuring the enforcement of 
RL was clearly compromised. But Ingles’ concern was not alone. 

3.3. Intermezzo 2: The 1973 New York Panel on Expulsion and 
Expatriation in International Law - The Right to Leave, to Stay, 
and to Return  
In another conference, presided by the legal scholar and judge Rosalyn Hig-
gins, we witness the same concern as that previously echoed by the likes of 
Lauterpacht, Cassin or Inglés. Higgins opened the panel discussion in New 
York with an appeal to the need to consider the ‘interdependence of the rights 
to leave, stay, and return’ in contemporary HR law, but the most striking 
claims to a direct connection between RL and RE came from the discussants. 
Valerie Chalidze, one of the co-founders of the Soviet Committee on Human 
Rights was adamant about the problem that an RL unmatched by an RE would 
pose to global migration governance. In what is definitely one of the most 
profound reflections from an official source on RL and whether or not its en-
forceability as a legal right depends on there being free entry into another 
country, she asked ‘[h]as any country agreed to admit the person con-
cerned?’215 She then added the following: 

 ‘In practical terms, this is a natural limitation on the freedom under discussion. 
However, unless under treaty obligation to provide lawful assistance to other 
states in this sphere, a state should not make a guarantee that a person will be 
admitted to the country of destination a prerequisite for permission to depart. 
(This requirement exists in the Soviet Union but is not based on statute.)’216 

In claiming this, Chalidze was rehearsing an argument in line with that made 
by Fauchille. The non-inclusion of RE in RL’s content meant, for her, that this 
legal right had limited enforceability and ought therefore to be reformulated 
in such a way as to ensure entry into some other country. Note that Chalidze 
was, like Fauchille, not necessarily in favour of the expansion of the scope of 
the RE in the international migration regime. Rather her reading of the RL 
stressed the existence of space not covered by jurisdictions, such as the high 
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seas, to the effect that it is – in principle – possible to leave without needing 
to enter elsewhere. In her view 

Even if all states should agree to such mutual assistance, the right to leave a 
country should not depend on an entry visa to any country. It is important to 
recall in this connection the evident right of everyone to use of that space which 
is not under the jurisdiction of any country, and in particular to use of the open 
sea. In practical terms these questions are not now urgent, but that is no reason 
to consider them unimportant in principle.217 

Further ahead in the discussion, the representative of Egypt’s Permanent Mis-
sion to the UN, would refer to Chalidze’s point, rehearsing one of the most 
succinct formulations officially made of the entailment of RL and RE, in the 
sense that no duty-bearer could be determined as responsible of enforcing the 
obligation. In his view, 

 [T]he right to leave a country cannot be fully exercised unless there is a right 
of entry into another country. If there is an obligation upon a state to let every-
one leave it, there must be a corresponding obligation on other states to let 
people enter it without discrimination. Barriers imposed by states on entry, 
such as quota systems or racial and religious requirements, must be lifted.218 

Hussein Hassouna’s observations stand as an important case for the need to 
reconsider RL in light of its connection to RE. Clearly, from the viewpoint of 
policy-makers working, reporting and commenting at the highest level of 
global governance (the UN), the concern for making what Inglés called ‘arti-
ficial’ tools with the natural movement of people across space grounded the 
view that RL, as formulated in art. 13, ought to entail an RE of an identical 
personal scope of application. For Hassouna, moreover, if the personal scope 
of application of the norm regulating leave would remain different from that 
of the norms regulating entry, the solution would be restricting the human 
right to leave. 

3.4. The Final Report by Mubanga-Chipoya (1988) 
The 1980s saw a further emphasis on the RE that the previous ones already 
partly anticipated. The intensification of global migration flows was now not 
just a direct implication of decolonisation, but of the broader economic asym-
metries that centuries of colonialism had instilled in an international system 
still divided up between North and South. Amidst the increasing gaps of ine-
quality between them, proposals that ‘any person should be able to enter any 
country he might choose’ became widespread as obvious solutions to gaps in 
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global development.219 James Nafziger hastened to criticise the United Na-
tions for ‘the failure of the Declaration to define explicitly even a minimum 
right of immigration’ and that ‘general principles of international law requir-
ing a state to admit aliens’ for being ‘imprecise’ and for constantly deferring 
‘municipal law’.220 In spite of that, he did acknowledge that as international 
law progressed ‘issues of interpretation respecting immigration’ were starting 
to ‘coincide generally with those respecting emigration’.221 

Indeed, as Nafziger points out, the prioritising of the RL over RE revealed 
the same imbalanced bipolar nature of the cold war, and of the postcolonial 
world more generally. ‘Although emigration under the Accords is generally 
an “Eastern” issue, immigration is generally a “Western” issue. Within the 
bipolar framework of the Accords, there is an inverse correlation between em-
igration and immigration issues’.222 Awareness that the international sphere 
had grown into an arena of competition between two blocks with sovereign 
states standing as the major engines of globalisation and capitalism, and that 
this determined the imbalance between emigration and immigration countries, 
became widespread and would continue into the 90s. This is the context 
against which we read the most developed and mature formulation of the prob-
lem by the UN’s Human Rights Commission, to be found find in Mubanga-
Chipoya’s report from 1988. 

In 1988 a Report by the United Nations’ Human Rights Commission 
(HRC1) on the human rights of migrants raised a general concern about the 
‘ability’ of migrants who had left a country ‘to enter another country’.223 The 
Report, written by the Special Rapporteur C. L. C. Mubanga-Chipoya, was 
‘Final’ in that it concluded an investigation started as early as 1960 by the 
Special Rapporteur José Inglés. His purpose at the time was ‘to initiate a study 
of discrimination in respect of the right of everyone to leave any country, in-
cluding his own, and to return to his country as provided in article 13, para-
graph 2, of the Universal Declaration of Human Rights’.224 

This was not the first time that a UN official addressed the topic of what it 
meant to hold a human right to leave and, more importantly, of how it could 
be linked to admission into another country. Nevertheless, here I show how 
this Report contained what stands today still as the most evident, and also the 
most adamant, formulation of the central concern of this thesis by an official 
source:  

The Special Rapporteur humbly submits that the time has come for interna-
tional law to closely and honestly consider the subject of entry’, it claimed, 
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thereafter putting emphasis on the fact that ‘no serious and meaningful consid-
eration of the right to leave must be complete or worthwhile if it does not ad-
dress the subject of entry in another country.225 

The reference here, one should notice, is to a right of entry (RE) that is thus 
distinct from the particular form of right to entry that is the right of a citizen 
to return (RR). The claim is also a de iure condendo claim: it is not said that 
there would be, in the law as it stands, a right to enter (RE) distinct from the 
right to return (RR) that would be able to live up to the requirement of making 
the right to leave (RL) ‘complete’. The Rapporteur is thus not suggesting that 
the current state of international law would be able to handle the problem; the 
Rapporteur is instead saying that the current state of international law is not 
able to handle it. It is precisely because the law as it stands would not be able 
to handle it, yet should do so – under the assumption that the right to leave 
(RL) merits ‘serious and meaningful consideration’, which is an assumption 
that it is warranted to believe that a UN special rapporteur may hold – that it 
is possible to single out the nature of the claim as a de iure condendo claim.226 
More precisely, it is a claim about how the law should be constituted.  

The tone of the Rapporteur seemed unusual to say the least. What was it 
that grounded his call for a ‘honest’ take on entry? This section sheds light on 
one of the underlying struggles of the Sub-Commission throughout the Cold 
War about the meaning, and the meaningfulness, of a human right to leave 
(RL) that remained unmatched by a right to enter (RE) with the identical per-
sonal scope of application. 

What was the status of these reports? They were a strategic element of the 
UN’s overall strategy to keep track of human rights compliance around the 
world and were usually redacted by a leading member of a group of interna-
tional experts who gathered under the auspices of the Human Rights Commis-
sion of the Economic and Social Council of the United Nations (ECOSOC). 
These experts were, when asked by states or the UN itself, mandated to pro-
duce both a sustained interpretation of the content of human rights norms in 
general, and, with a regional and national focus, evaluate the states’ own track 
record of human rights protection. This group was the ‘Sub-Commission on 
Prevention of Discrimination and Protection of Minorities’. 

It should also be stated that the Human Rights Commission was not the 
only treaty body responsible for monitoring human rights practice worldwide. 
As the 1962 International Covenant on Political and Civil Rights (ICCPR) 
grew to become the globally binding document in HR law — inheriting the 
persuasive force of the UDHR, but adding legal enforceability — it generated 
its own monitoring groups of experts, namely the Human Rights Committee 
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(HRC2), to be distinguished from the older UDHR Human Rights Commis-
sion (HRC1). Since then, these supervisory bodies have co-existed with some 
overlapping competences in the ambit of the UN’s human rights policy 
agenda, and arguably as its very vanguard. They still embody a great deal of 
what the UN does with regard to promoting and fostering human rights imple-
mentation and they were the key agents in densifying and multiplying its su-
pervisory powers over states’ human rights practices. My analyses draw on 
some key insights provided by documents originating from both of these 
sources.227 Their talk of an alleged relation between the human right to leave 
(RL) and a right to enter (RE) in international migration law attests to the 
salience of the problem which is far from a mere theoretical puzzle or aca-
demic dispute.  

3.5. Analysis of Mubanga-Chipoya’s 1988 Report 
This section offers an in-depth analysis of the view advanced by Mubanga-
Chipoya, who made the strongest official claim to a relation between RL and 
RE in HR law..228 Mubanga-Chipoya was not unaware of previous efforts led 
by former UN Rapporteurs in responding to clarification requests that the Hu-
man Rights Commission welcomed. Among other things, monitoring the im-
plementation of human rights norms across the globe naturally entailed clear-
ing the often-fuzzy waters of legal semantics, let alone the complex anticipa-
tion of the political and legal implications of HR law when applied locally. 
Hence, though referring on occasion to specific countries and their legal sys-
tem’s ability to cope with international demands for increasingly stricter 
norm-abidance, the purpose of these reports was both declaratory and consti-
tutive. It meant balancing between a hermeneutical effort to make the meaning 
of given human rights norms as plain and intelligible as possible while at the 
same time informing that reading with the sort of moral and philosophical ar-
gument that could leave no doubt as to the general orientation that the norms 
in question provided in guiding state action. This was obviously made by stat-
ing clearly what norms allowed and especially what they forbid, often by re-
sorting to concrete examples. 

This still says very little about the legal status of HRC’s reporting and even 
less about their actually political sway in bringing state conduct closer to the 
respect for the human rights of migrants. What is striking about this report 
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however is the unusual speculative tone of the UN official with regard to the 
relation between RL and RE as they could stand in HR law, at least from a de 
iure condendo perspective. Surely, the question as to how RL is to relate to 
RE was already present in the academic debate of the period.229 From the 80s 
onwards, the question of that relation — however differently framed — would 
become a recurrent one in any scholarly discussion about migration rights. But 
as the Report itself acknowledges when introducing the topic of RE into other 
countries and thus as distinct from RR, ‘in the light of current international 
law’, Mubanga-Chipoya was clearly aware that he was going well beyond his 
remit and certainly beyond what had been asserted by previous Rapporteurs. 
This justifies my reading that the claim is to be read as a de iure condendo 
claim and thus not a claim de iure condito, about the actual state of interna-
tional law valid at that moment in time. His was an effort, after all, to stress 
what he saw as an error in the legal formulation of a norm, one that did not 
yield the necessary legal framework to cover the whole range of actions it was 
supposed to protect in the first place. In short, leaving a country — which was 
what RL was meant to entitle the right-holder to do and hence legally protect 
his doing so — was conceived here so as to cover a range of actions that were 
actually not covered by the right in question. To the rapporteur, it was the fact 
that these actions were not covered by RL that left the right-holder unpro-
tected. To make the right ‘guaranteed’ these actions would need to be covered 
by the RL. In what follows this claim is unpacked with direct reference to the 
reasons as to why this UN Rapporteur concluded that the human right to leave 
was therefore ‘incomplete’ and ran the risk of losing its meaning altogether. 

Mubanga-Chipoya’s claim about the right to leave is beyond doubt the 
most polemic of all that can be found in any official document regarding the 
right to leave and its de iure condendo concern for its relation with the right 
to enter into other countries (RE as distinct from RR). Given its assertive tone, 
it would certainly have sparked a reaction among those who think these reports 
qualify as part of international law. His effort to make the relation between 
RL and RE as robust as possible appears twice in the ‘final report’ from 1988 
in two instances. At the beginning he claims that 

The right to leave is closely related to the possibility to enter, sojourn in and 
exit from another country. These rights therefore, political considerations 
apart, should be conceived as an indivisible part of the same subject: the free-
dom of movement or, in the present discussion, emigration is hand in glove 
with immigration.230 

Here, the idea that the empirical fact of travelling must correspond to the in-
stitutional facts of exiting and entering the jurisdictions of (at least two) states 
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is portrayed as an intuitive and even obvious conclusion to be drawn from the 
need to preserve an individual freedom in a world divided by sovereign bor-
ders. Emigration and immigration, that here indicate not the legal set of sta-
tuses relating to the right to emigrate and that to immigrate, but rather the 
physical movement of crossing an international border in the direction towards 
one state or in the opposite direction, would fit like ‘hand in glove’, and that 
this would constitute a reason for which so should be the case also of the 
‘rights’ enshrining the freedom to leave (RL) and the right to enter elsewhere 
(RE as distinct from RR). But the Rapporteur returns to that idea at the end of 
the report, setting the tone of what at first glance he presents as an underlying 
problem in the overall structure of the international migration regime, and one 
that must be dealt with so as to respond to other migration-related challenges 
facing the word. He concludes the following: 

The right to leave does not guarantee the entry of an individual into the territory 
of another State. Though legally different, the entry of an alien into the territory 
of another country is related to the right to leave. The limitation on entry may 
also constitute restriction of the right to leave. But if entry is excluded in one 
country, it does not implicitly mean that other countries will follow the same 
policy. On the other hand, a liberal policy of entry and numerous facilities of 
access to other countries will contribute to the coming into effect of the right 
to leave. The fact that there is no legal right for a foreigner to enter another 
country does not imply that other States are free to prohibit their nationals from 
leaving the country on such a pretext or excuse. It was rightly pointed out that 
full recognition in all countries of the right to leave could create political or 
moral pressures on receiving countries to take appropriate steps in order that 
leaving one’s country does not become a whole empty promise.231 

Here, the Rapporteur espouses all the possible meanings one could possibly 
derive from his earlier rather cryptic metaphorical tone (‘hand in glove’). First, 
he calls attention to the fact — he sees it as a fact — that immigration into 
other countries directly conditions emigration and hence the right of an indi-
vidual to perform the latter. But what does this mean more precisely? The 
‘right to leave’ Mubanga-Chipoya refers to is the institutional fact enshrined 
in international law that refers to the permission to leave the territorial juris-
diction one is subjected to. However, when Mubanga-Chipoya refers to ‘the 
entry of an individual into the territory of another State’, he is not referring to 
the permission to be granted access to the territorial jurisdiction of that legal 
order, but the empirical circumstance of movement across an international 
border in the direction of the state different from that the person’s movement 
originated from and of which that person does not hold the nationality. 

Indeed, read in this way, we understand that his initial observation of the 
state of international law is quite well informed: the movement of entry is not 
guaranteed by the institutional fact of RL as it is designed in international law. 
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The possibility of engaging in the empirical movement of entering another 
territorial jurisdiction does not follow from the right to leave. He also submits 
that it would be a fact that immigration into other countries directly conditions 
emigration and also this claim can be readily understood under the assumption 
that immigration and emigration here refer to the movement across borders. 
For the reasons previously illustrated in chapter 1, the phenomenological unity 
of the action is such that the very same movement will appear to be an ‘exit’, 
viewed from one side, and an ‘entrance’, viewed from the other side. The 
‘fact’ in question would thus be an empirical fact and not an institutional fact. 
But Mubanga-Chipoya does not however err in confusing fact and norm. He 
acknowledges that ‘legally’ to leave and to enter refer to two different norms 
and advances the idea that ‘the entry of an alien into the territory of another 
country is related to the right to leave. The limitation on entry may also con-
stitute restriction of the right to leave’. Here the reference goes to the possible 
relation (or lack thereof) between two institutional facts, RL and RE. 

Mubanga-Chipoya adds that the fact that these institutional facts are de-
signed in such a way that RL does not entail a corresponding RE has the prac-
tical consequence, in his view, that RE will depend on contingent political 
features, e.g. the number of countries that allow entry for any given person 
exercising the RL. If that number is high, this fact ‘will contribute to the com-
ing into effect of the right to leave’; if the number is low the contrary will be 
the case. In other words, the system as such, on his view, would be designed 
to allow the RL to be guaranteed as a human right, but it is in practice left to 
political contingencies that lie beyond the law. What he first presented as 
something akin to an underlying problem in the overall structure of the inter-
national migration regime turns out be dependent on political contingencies. 
One therefore understands why he advocates not a change in the regime of 
international law regarding migration rights, but rather a policy change: the 
right to leave could be, on his view, ‘guaranteed’ by creating ‘political or 
moral pressures on receiving countries to take appropriate steps in order that 
leaving one’s country does not become an ‘empty promise’. 

In other words, incitements geared towards making sure that the number of 
countries that allow entry for any given person is sufficiently high or at least 
not unduly low is the remedy that Mubanga-Chipoya seems to be advocating 
for. He is not suggesting that we institute a new form of RE in international 
law and he does not advocate in favour of a change of the personal scope of 
application of RE in international law. Instead, he avows that the problem that 
the relation of RL to RE seems to give rise to can be fixed by policy change: 
the problem he is referring to is therefore, in his view, not a feature of the 
system of international law; and it is not a bug in the system that would require 
intervention of new legislation; it is simply a contingent problem – calling for 
contingent solutions. What is wrong, according to Mubanga-Chipoya, is not 
the system as such; what is wrong is that some individuals are allowed entry 
into a too reduced number of states, which in practice jeopardises their ability 
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to exercise their right to leave taken to mean their ability of entering a state 
which is not their state of nationality.  

On this count, Mubanga-Chipoya claims that countries should not limit 
‘exit’ for those who are unable, for some reason, to enter somewhere else. This 
is a restatement of how the RL is most commonly understood, i.e. as an obli-
gation on behalf of states to let leave. But this is not the only point where 
Mubanga-Chipoya sheds light on the contingent connection as a way of sus-
taining his argument for a strong relation between RL and RE. After making 
evident how the border control policies of states relating to entry may impinge 
on the rights of individuals to leave any given country, and that the human 
right to leave runs the risk of becoming an ‘empty promise’, he draws the final 
stroke on the matter in an unusually strong and more incisive way than other 
reports of this kind. He says: 

It is axiomatic that there would be no leaving without entry somewhere else. It 
should be within the ambit of that international law to make the right to leave 
more meaningful by imposing an identical duty vis-a-vis entry to any country 
subject only to the restrictions provided in the Covenant and the Universal 
Declaration indicated above. This would clearly rationalise the statement of 
the right to leave.232 

 ‘Axiomatic’ he calls it. For Mubanga-Chipoya, it is not just a matter of logic 
that ‘leave’ would interact with ‘entry’, but the fact would also bring with it 
that the RL should be made to interact formally — that is, in the letter of the 
law — with RE. 

In analysing this claim, we need to stress again that it makes sense to say 
that ‘leave’ and ‘entry’ are ‘axiomatically’ related if we assume that ‘leave’ 
and ‘entry’ do refer to the empirical movement of individuals in space. Indeed, 
it is – following a standard relation of synonymy in English – ‘self-evident’, 
‘undeniable’, or ‘unquestionable’ that the two features of exit and entrance are 
the ‘two sides of the same coin’ if that coin is constituted by the empirical 
movement of individuals across a border. The ‘coin’, so to speak, is formed 
by the phenomenological unity of action – movement – that has a beginning 
(exit) and an end (entry). However, it would not be self-evident that this would 
hold if by leave we mean RL and by entry we mean RE – indeed, many do 
dispute that it is necessarily the case that logically there in an entailment of 
this kind.233  

If we read Mubanga-Chipoya in accordance with this first interpretative 
possibility he would be stating that: if leave and entry refer to movements of 
bodies in space, it is necessarily the case that when someone leaves a space 
that is contiguous to another space this person enters this other space. This 
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claim is however utterly trivial234 and bears, as such, no connection with the 
law. Such a claim does not, as such, carry weight or relevance for how we 
shape our institutional facts. If, however, we reject the premise and substitute 
it with a reference to institutional facts, we could read Mubanga-Chipoya to 
be stating that: if leave and entry refer to the legally sanctioned RL and RE, it 
is necessarily the case that when someone exercises his or her right to leave 
that person necessarily exercises his or her right of entry. This claim is con-
versely false. Therefore, after having analysed the claim, it still seems to be 
the case that – if we are to read him so as to be stating that one thing neces-
sarily implies the other thing (‘it is axiomatic that there would be no leaving 
without entry somewhere else’) – the ‘things’ in question need to be empirical 
facts related to movement. 

But there is still another interpretative possibility to be explored. Are we 
sure that there is no way we could understand the claim to be a claim about 
the legal rights, namely RL and RE? It seems that there is still one way we 
could make sense of the claim and at the same time hold that the claim is a 
claim about RL and RE, and not about the empirical movements of ‘leave’ 
and ‘entry’. That is, if one would make the claim that it is ‘axiomatic’, in the 
aforementioned sense of ‘self-evident’, that there would be RL without RE if 
and only if a quite particular condition is upheld: the condition that would 
stipulate that the ‘logic’ of the institutional facts would need to mimic or rep-
licate the ‘logic’ of the two empirical facts that constitute the phenomenolog-
ical unity of movement. This particular assumption is never made explicit by 
Mubanga-Chipoya. But as readers we may opt to make it explicit by claiming 
that one way of making sense of the claim of Mubanga-Chipoya is to say that 
what he is saying is the following: Under the assumption that, and in so far 
as, the design of institutional facts need to replicate the phenomenological 
workings of the actions that ratio materiae these institutional facts refer to, 
and given that RL and RE refer ratio materiae to the actions of exit and entry, 
that we know are, on the phenomenological level, connected by necessity in 
so far as it is necessarily the case that when someone leaves a space that is 
contiguous another space this person enters this other space, then it follows 
that it is ‘axiomatic’ that if there is a RL there needs to be a RE.  

This reading seems to offer a more elaborate and sophisticated reading of 
the claim made, albeit one in which a premiss that was previously left in the 
dark needed to be made explicit. One problem with this reading is that it still 
leaves us unclear about what kind of ‘RE’ is needed. One may venture that the 
personal scope of application of this RE would need to be identical to that of 
the RL for this to be ‘axiomatically’ true since, if that condition would not 
hold, the first premise of the argument would not be observed. In fact, if we 
have a situation in which RL is attributed to x number of individuals and RE 

                               
234 Cf. Nafziger 1980: 408: ‘There is another obvious, even truistic, relationship: in order to 
emigrate from one country, a person must be able to immigrate into another’. 
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is attributed to a lower number of individuals it would not be the case that the 
institutional facts of RL and RE would replicate the phenomenological work-
ings of the actions that ratio materiae these institutional facts are taken to refer 
to.  

But even conceding this, it would still not be enough to arrive at the prop-
osition according to which ‘since it is permitted that any person leaves any 
country (besides justified exceptions), therefore it is obligatory that all states 
permit entry (besides justified exceptions)’. In other words, this more sophis-
ticated interpretation of Mubanga-Chipoya’s claim that has been recon-
structed above and that assumes that he really is talking about rights in inter-
national law (as opposed to physical movements in space) would still leave us 
without guidance as far as the normatively central question of the legal design 
of RL and RE are concerned.  

Let us leave this aside for the moment. After all, Mubanga-Chipoya never 
made this perhaps exceedingly intricate assertion. He instead resorted to the 
question of ‘effectiveness’ of RL. In fact, in his view, the reason RL would 
not be effective was due to the number of states allowing entry which was 
found to be a matter of political contingency.  

He continues, however, to make a claim that – contrarily to what he claimed 
before – is not a question of political circumstances, but rather a quite different 
matter. It is, for him, a question of the very ‘meaning’ of RL. Mubanga-
Chipoya goes on to say that ‘it should be within the ambit of that international 
law to make the right to leave more meaningful by imposing an identical duty 
vis-a-vis entry to any country subject only to the restrictions provided in the 
Covenant and the Universal Declaration indicated above’. This is a very dif-
ferent line of reasoning. While his first claim about political circumstances 
(i.e. RL would not be problematic if a sufficient number of countries accept a 
given individual), this is a claim that goes to the core of the system of migra-
tion rights in international law. Here, he is saying that, if RL is not to be left 
‘an empty promise’, it is necessary that law imposes a duty onto all states that 
would allow RE on the same conditions that RL is allowed (i.e. the two rights 
would have identical personal scope of application). This claim constitutes 
one of the two basic, and opposed, claims in the normative debate. Let us call 
this claim ‘proposition A’ and state it clearly:  

Proposition A: it is permitted that any person leaves any country (besides jus-
tified exceptions), therefore it is obligatory that all states permit entry (besides 
justified exceptions) 

Mubanga-Chipoya’s claim is a claim — perhaps even a self-conscious activ-
ism — to avoid rendering RL ‘meaningless’ by having legal authorities inter-
pret this right as if it carried no connection to a legal permission attributed to 
all individuals to enter into other countries than that of their nationality. The 
claim for a robust relation between RL and RE is hereby laid out. His appeal 
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is to all states to find ways to accept other states’ ‘exiters’ is perhaps more 
forceful than any other to be found. After that he anticipates the ‘sovereigntist’ 
or ‘communitarian’ argument that state power would be reduced if RL was to 
be interpreted as including the permission to enter (RE) in some other state: 

It is the opinion of the Special Rapporteur that the power of States would not 
thereby be unduly reduced any further than in the present circumstances. The 
allowed restrictions under the Internatioand the Universal Declaration of Hu-
man Rights give enough protection to the State, and the current fears by the 
State would prove to be unfounded. Such action would reduce the widespread 
incidence of discrimination with regard to the matter of entry.235 

Here, Mubanga-Chipoya goes on to spell out what he believes his claim would 
mean for the state’s right to self-determination (SD) and, for him, the sover-
eign right of states would not be ‘unduly reduced’ under the proposition A. It 
is however clear to see that the state’s right to exclude (SRE) that is taken to 
follow from the right to SD could not be upheld in its current form, and pos-
sibly not at all under the proposition A. In this sense, Mubanga-Chipoya’s 
opinion here is misdirected: he does not answer the concern of those opposed 
to proposition A, namely that SRE would be jeopardized under proposition A; 
he instead addresses the normative foundation of SRE directly and upholds 
that ‘the power of States’– a phrasing that can be read to stand for the right of 
sovereign states to self-determination – would not be ‘unduly reduced’. I will 
not venture into a discussion about whether it is so, i.e. whether ‘the power of 
States’ would be ‘unduly reduced’ under proposition A. It is sufficient for our 
purposes that I point out that what ought to be at the heart of concern is not 
whether ‘the power of States’ would be ‘unduly reduced’, or whether SD 
would be so, but whether SRE would be so; and this point is not directly ad-
dressed by Mubanga-Chipoya.  

His argument for adopting the unprecise position according to which the 
power of States would not be unduly reduced under proposition A is more 
interesting: he thinks that the ‘the allowed restrictions under the International 
Covenant and the Universal Declaration of Human Rights give enough pro-
tection to the State, and the current fears by the State would prove to be un-
founded’. In other words, the ‘allowed restrictions’ are the justified exceptions 
to the RL. Article 12.3 of the ICCPR permits states to place restrictions on the 
right to leave but those restrictions must be provided by law, necessary to pro-
tect national security, public order, public health or morals or the rights and 
freedoms of others, and be consistent with the other rights recognised by the 
ICCPR. These restrictions must also be narrowly interpreted. Is it the case that 
these restrictions would allow to embrace proposition A and at the same time 
not give up SRE? This is dependent on the interpretations of ‘ordre public’, 
‘public health’, ‘public morals’ etc. which is an empirical question of law but 

                               
235 Mubanga-Chipoya 1988: 65.  



 

 132 

also a question about the reasonableness of these interpretations as offered in 
the law as it stands. The Human Rights Committee has warned, in relation to 
these restrictions, that any restrictions must not impair the essence of the right 
and that the relationship of the norm to the exception must not be reversed. 

The question put in these terms thus becomes very much a question about 
proportionality of measures that States may take as far as the restrictions on 
RL are concerned. It is worth recalling, in relation to this point, that in General 
Comment No. 27,236 the Human Rights Committee warns that restrictions on 
the RL that state do have the right to enforce should use precise criteria and 
not confer ‘unfettered discretion’ on those charged with their execution (par-
agraph 13). Where there is a permissible purpose (e.g. restricting the right to 
leave for those under obligation to perform military service), the restrictions 
must also be necessary to protect that purpose (paragraph 14). Furthermore, 
the principle of proportionality must be respected not only in the law but also 
in the administrative practices (paragraph 15). From these brief references to 
the limits that States have agreed to accept in international law concerning 
their right to control who is present within its territorial jurisdiction a prerog-
ative stemming directly from SD and the principle of sovereignty SRE (i.e. 
the justified exceptions to RL), it is clear that the question thus become one of 
whether the ‘power of states’ that Mubanga-Chipoya refers to is understood 
as a power that lies beyond the law or an authority within the boundaries of 
the law.  

If we understand the ‘power of states’ that Mubanga-Chipoya refers to as 
the capacity to do something that lies beyond the law, this capacity cannot by 
definition be diminished by any law as such and therefore it would not make 
sense to say that the state’s capacity as such would be ‘unduly reduced’, or 
vice versa not ‘unduly reduced’, under proposition A. If we understand the 
‘power of states’ that Mubanga-Chipoya refers to as an authority within the 
boundaries of the law (e.g. in the form of an authority to enforce SRE), it 
would however make sense to say that the state’s capacity as such would be 
‘unduly reduced’, or vice versa not ‘unduly reduced’, under proposition A. 
Whether this is the case would, on this reading, depend not on whether the law 
acknowledges SRE, RL, RE as such, but – according to the adage that the 
devil is in the details – it would depend on whether the interpretations of the 
grounds for restrictions of the RL are proportionate, purposeful, and laid out 
in domestic legislation. 

Having attempted to offer a clearer reconstruction of how one can interpret 
the claims made by the special rapporteur, I conclude by saying that it is Mu-
banga-Chipoya’s belief that, in the spirit of HR law — that is, respecting its 
vocation to protect human dignity and rights by avoiding discrimination — 
the right to leave ought to go like ‘hand in glove’ with the right to enter (RE 
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as distinct both from RR and RA). As we have seen this position is premised 
on two unarticulated assumptions: (i) that the design of institutional facts 
needs to replicate the phenomenological workings of the actions that ratio 
materiae these institutional facts refer to, and (ii) that RL and RE actually do 
refer ratio materiae to the actions of exit and entry. 

The power of his statement, no matter how disputed it may be, is unprece-
dented in its clarity in the history of international law, and certainly the most 
adamant one in the history of UN’s general reports. The entry restrictions that 
for the Rapporteur still abound at the time he is writing make the human right 
to leave ineffective, thus meaningless. In short, without the former the latter 
would become an ‘empty promise’ — an expression that coincidently comes 
close to John Rawls’ later formulation as a ‘pointless’ right.237 

3.6. The Boutkevitch Paper (1997) 
We have seen in the 20th century first the emergence of the awareness of the 
existence of a problem in matching the right to leave and the right to enter 
with Fauchille, Lauterpacht, Cassin and, after the UDHR, with the work of the 
special rapporteurs of the UN. The perhaps most developed and mature for-
mulation of the problem from the point of view of the UN’s Human Rights 
Commission we find in Mubanga-Chipoya’s 1988 Report. Yet a final piece 
should be added to the 20th century history of the problem and which concerns 
the developments in the 1990s. The UN Convention on Civil and Political 
Rights (CCPR) General Comment238 from 1999 and the previous 1997 ‘Work-
ing Paper on the Right to Freedom of Movement and Related Issues, prepared 
by Mr. Volodymyr Boutkevitch, in implementation of Decision 1996/109’239, 
under the auspices of the UN’s Economics and Social Council’s Commission 
on Human Rights, were the last occasion on which the RL was brought up to 
discussion in the terms we had grown used to throughout the 20th century. 
While Mubanga-Chipoya’s 1988 Report was still written in the context of the 
cold war, these reports clearly mirror a different context and hence different 
international concerns. Unlike the Comment 225 from 1999, the 1997 docu-
ment – the ‘Boutkevitch Paper’ – stands out, however, due to its criticism of 
both the Inglés Report and the Mubanga-Chipoya’s Report, clearly assuming 
that these were by far the most important contributions made by Rapporteurs 
to the analysis of state practice with regard to RL. It is therefore on that work-
ing paper that this section mostly focuses. 

With the fall of the Berlin wall in 1989 and the dissolution of the Soviet 
Union in 1991, the fight for the right to leave in a certain sense came to an 
end. Many more individuals were now indeed free(er) to leave. But as 
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migration flows changed in dimension and character, both in socio-economic 
and racial-ethnic terms, at the rhythm of the globalisation of the 90s and early 
2000s, the interest in the problem also changed. The right to leave was no 
longer cast as an entitlement of defectors from the Eastern bloc. The tentative 
movement towards Proposition A that we had witness – albeit in a not always 
linear form – now seems to come to an abrupt end that historically coincides 
with the end of the world order defined by the Cold War.  

In this sense, the end of the Cold War did not only mark the fading out of 
an ideological confrontation between two regional blocks who had assured the 
survival of so many dictatorships around the world, often for mere geopolitical 
reasons. In spite of the growing democratisation of Eastern Europe which un-
folded right after, and at a quite significant pace, regimes that stood halfway 
between full-blown democracies and claustrophobic autocracies were quick at 
internalising one of the quintessential principles of democratic self-govern-
ment: namely, that people ought to be allowed to exit. As shown previously, 
leaving was not just like any other individual freedom. When practiced in high 
numbers, it could determine the end of a political community. As such, what 
was once called the right of ‘removal’ gained a political meaning that other 
liberties did not have. The question of freedom of exit, as we have seen in the 
previous chapter, became a political issue much before the rise of liberalism 
or even popular sovereignty. Even though we have focused mostly on the 20th 
century history of the legal right to leave, for many, the conditions under 
which a member of a political community could claim a right to leave against 
a public authority was already crucial in the Roman Empire. Cicero did dis-
cuss it — in terms which are interesting, albeit not entirely transposable, for 
today.240 But some recap of the history of this right is necessary if we are to 
understand how the story of its connection to the right to enter ends in our 
time. 

As seen in the previous chapter, the right to leave — and the right of entry 
elsewhere — was certainly a central concern of the so-called fathers of inter-
national law. Francisco Vitoria had at the beginning of the 16th century made 
an important case about what could possibly justify entry and dwelling in ter-
ritories that were considered unoccupied and over which Europeans — and 
Spaniards in particular — could claim a divine duty to explore and inhabit. 
For most of his age — and the centuries before — the moral justification for 
‘exiting the realm’ was actually that of occupation of ‘virgin’ land. Hugo Gro-
tius argued along the same lines. He also remarked, rather paradoxically, that 
exit ought to be allowed rather unqualifiedly to all nationals, but not to large 
groups of nationals. In any case, the point was to protect not just religious 
minorities that had faced slaughter — and would continue to do so — at the 
hands of dominant religious groups or the ruling political authority, but the 
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ultimate social unit that could, in the words of Luther himself, be the legiti-
mate interpreter of the bible: the individual. Hence, much before Hobbes, in-
dividual protection had gradually grown into the ultimate object of political 
and legal concern. So much so that such protection ought to be granted, as the 
Westphalia treaties were so keen to highlight, even to those who leave the 
realm. The history of the ‘natural’ right to leave (both in its moral and legal 
guises) is thus the history of the security paradigm that, through contractual-
ism, would later ground modern democracy: if the sovereign does not guaran-
tee the security of its subjects, they can leave in search for another that does. 
Historically, the reduction of sovereign legitimacy to the security of the people 
would for the coming centuries, and perhaps unavowedly, give justification, 
if not a strong encouragement, to emigration. 

The twentieth century history of the gradual international recognition of a 
human right to leave, culminating in the UDHR, is in this sense totally aligned 
with this trajectory — with the very relevant addition that the constitution of 
the people became more and more restrict, and thus exclusionary with regard 
to those to whom the state did not owe any duty of security provision. So, 
when looking back today at the images of the Berlin Wall being stroke down 
at the hands of Eastern Germans, it does look like the end of the Cold War 
meant the triumph of the human right to leave, at least regionally. Once exit 
was unobstructed, entering Federal Germany was no longer an issue. The bor-
der had died with the wall. Leaving practically meant entering to such an ex-
tent that it was as if they had regained the original meaning of simply moving 
around as one moves around within one’s own house. An institutional fact was 
made untrue by the disappearance of a physical obstacle.  

But surely, this liberty was not only available to East Germans. As time 
passed, and with fewer and fewer restrictions, Eastern Europeans could travel 
more easily across the entire Europe. For sure, enforcing the human right to 
leave would remain a concern for many, but the issue that affected a divided 
Germany was, after reunification, to become less and less central: the point 
was no longer that by being barred from leaving, Eastern Europeans were also 
being barred from entering and residing in western Europe. The point is rather 
that the idea of exit as practically meaning entry somewhere else vanished 
almost entirely from the agenda of the international community. 

In a general comment issued in 1999, the UN remains faithful to its earlier 
intent to conceive of human rights — RL included — as ‘interacting’ with 
other rights so as to prioritise ‘consistency’ over the interpretation of each hu-
man right in isolation from others. But the connection that was once so inci-
sively emphasised by the previous General Rapporteur — that between RL 
and RE — disappears completely. Upon closer analysis, the second half of 
General Comment 27 — devoted to the ‘Freedom to leave any country, in-
cluding one’s own’ — does offer some leads as to why that happened. 

In it, the Human Rights Committee rather zealous and timid statement that 
‘the right to leave a country must include the right to obtain the necessary 
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travel documents’ (section 9) clearly contrasts with Mubanga-Chipoya’s ra-
ther adamant injunction from a decade before that a match between RL and 
RE in HR law ought to be considered ‘axiomatic’ to the global migration re-
gime. 

Surely, the concern of the UN at the turn of century was to ensure that states 
do commit themselves to the obligation towards their nationals in providing 
passports and that is certainly not irrelevant given the high number of states 
— including newly created ones — that still backtrack from such duty today. 
But the concern for establishing a relation with entry rights had vanished com-
pletely in parallel with a growing concern — in several other instances such 
as ECHR rulings in Europe or ICCPR reports at the global level — with asy-
lum, and how it ought to ensure protection to those would-be refugees that do 
not fit the Refugee Convention definition in place since the 1950s. General 
Comment 27 goes on to call attention to the risk of arbitrariness in regulating 
the cases of exit restrictions that do not fall under the legal provision of na-
tional security protection (among others like health, morals and ‘ordre 
publique’) (section 12). The ensuing sections of the General Comment are en-
tirely devoted to a detailed discussion of the legal restrictions to the right to 
leave that are applied by the country of departure. The concept of ‘arbitrari-
ness’ is mentioned at the end with regard to the human right of return (section 
21). No consideration whatsoever is however made — either here or in any 
other official UN report — about entry into a country other than the country 
of nationality. Surely, the absence of a human right of entry somewhere else 
is not, unlike with the Mubanga-Chipoya’s Report, seen as an inconsistency 
in the human rights regime governing international migration — let alone a 
pebble in the shoe of RL. 

On the contrary, the 1997 ‘Working Paper on the Right to Freedom of 
Movement and Related Issues, prepared by Mr. Volodymyr Boutkevitch, in 
implementation of Decision 1996/109’, under the auspices of the UN’s Eco-
nomics and Social Council’s Commission on Human Rights, goes much fur-
ther into the debate about the relation between RL and RE. After criticising 
both the Inglés and the Mubanga-Chipoya reports for not paying closer atten-
tion to regional and domestic developments with regard to freedom of move-
ment, Boutkevitch concludes his paper with two points that are directly rele-
vant for our discussion (53 and 54). Boutkevitch notes that the mandate of 
Mubanga-Chipoya was purposively broadened by the Sub-Commission to in-
clude the study of ‘certain other rights or considerations’ which he takes to 
mean the study of ‘the possibility to enter other countries, without discrimina-
tion or hindrance’.241 In this regard, Boutkevitch states that ‘considering that 
the Special Rapporteur examined the questions of migration, asylum and ref-
ugees, family reunification, etc., it would be correct to conclude that the scope 
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of the study was in fact additionally expanded’.242 He goes on to observe that 
‘subsequently, the range of problems considered under the head of “freedom 
of movement” has broadened further’.243 Boutkevitch claims that both Inglés 
and Mubanga-Chipoya went beyond the normal register of reports in making 
considerations the philosophical nature of which were not adopted by states 
— and ended up being dropped by the UN itself: 

Neither the ‘draft principles on freedom and non-discrimination in respect of 
the right of everyone to leave any country, including his own, and to return to 
his country’ of José D. Inglés, nor the ‘draft declaration on freedom and non-
discrimination in respect of the right of everyone to leave any country, includ-
ing his own, and to return to his country’ of C.L.C. Mubanga-Chipoya have 
advanced far beyond authorial proposals. At the same time, many of the con-
clusions and proposals of the Special Rapporteurs now require further study.244 

The fall into oblivion of the Inglés and Mubanga-Chipoya reports is couched 
by Boutkevitch as a consequence of what he sees as ‘authorial proposals’. 
However, Boutkevitch surprisingly follows their lead right at the very end of 
his paper, focusing on RE and establishing a clear priority for the UN to com-
pensate for its century-old almost exclusive attention to RL. He observes that 

With respect to some aspects of the problem the situation has radically changed 
and, in fact, a new study is needed. The violations of human rights and free-
doms in connection with the exercise of the right to enter a foreign country are 
so numerous that it has become a matter of urgency to adopt an optional pro-
tocol to the International Covenant on Civil and Political Rights concerning 
the right of entry. Clearly, it is necessary to complete the work undertaken by 
the Special Rapporteurs Jose D. Ingles and C.L.C. Mubanga-Chipoya. In view 
of the fact that since the submission of the last report and the draft declaration 
the situation has changed considerably, it would be desirable to carry out a new 
study on the basis of those previously conducted. It seems that the scope of this 
study should not extend beyond the limits of articles 12 and 13 of the Interna-
tional Covenant on Civil and Political Rights.245 

Boutkevitch is appealing to further studies about the connection between RL 
and RE and the ensuing expansion of the personal scope of application of the 
latter in relation to the former. Were it not the case, he would have refrained 
from leaving such a recommendation right at the end of a paper that, like other 
reports or official documents, puts emphasis on the enforceability of RL with 
little, if any, regard for RE. Boutkevitch entrusts future generations of Rap-
porteurs and UN officials with the thorny and courageous task of investigating 
further the implications of RL for immigration and hence the need to an 

                               
242 Ibid. 
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244 Ibid. My own italics. 
245 Ibid. 
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additional ICCPR Protocol to address RE in terms not of specific rights of 
entry (RR, RA etc.), but a general right of entry. At the end, he is clearly 
vouching for a policy proposal that can formulate a human right of immigra-
tion that can match the personal scope of application of RL, a recommendation 
that had certainly crossed the minds of Cassin, Inglés and Mubanga-Chipoya. 

Seen in this light, Mubanga-Chipoya’s statement does appear as a bold 
move in the history of monitoring, and reporting on, state practice with regard 
to enforcement of the human right to leave. His stands out by far as the most 
striking official advocacy of the need to enshrine a human right of entry in the 
international regime of migration as a way of matching the personal scope of 
application — signalled by the indication ‘everyone’ at the beginning of arti-
cle 13 of the UDHR — of the right to leave. 

This is not the occasion to dwell into all the possible reasons — economic, 
political, moral or legal — that explain the lack of official concern for the 
entailment between the right to leave and the right to enter elsewhere. How-
ever, what should be pointed out is that there is enough evidence to think that 
such a descent did occur in the last couple of decades. An aspect that seems to 
favour this conclusion is that, in spite of this downturn, the parallel concern 
with both the enforcement of the right to leave — through both international 
and regional instruments — and the development of a deeper and broader ref-
ugee regime that can cover inhumane situations that are yet to find a legal 
solution in current practices of asylum, remains very much alive. Perhaps the 
right to leave and the right to enter are, from the viewpoint of the international 
governance of migration, better dealt with in isolation from one another, rather 
than in attempting to forward a sustained argument in favour of some form of 
interdependence between them? Given how states remain reluctant to give 
away the power to decide on admissions to international law or any suprana-
tional authority, treating the right to leave and the right to enter separately 
sounds plausible and certainly politically prudent. But the question as to 
whether they ought to be taken in tandem was at least once raised by an official 
— and can no longer afford to be neglected as an integral part of the global 
history of the human right to leave, and of migration governance more gener-
ally. 

4. Conclusion 
In this chapter I set out to understand how the relation between RL and RE 
had been cast in international law and theory thereof in the 20th century. While 
in early modernity we found forms of a relation between the RL and the RE, 
in the sense that a duty-bearer responsible of enforcing the obligation to let 
was determined, this does not seem to be the case from the 20th century on-
wards, where the case becomes explicitly stated in diverse formulations and 
sustained on several grounds. 
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The 20th century history of the relation between RL and RE is marked by 
an increasing emphasis on the lack of ‘symmetry’ in the sense that it is stig-
matized that no duty-bearer responsible of enforcing the obligation to let in 
corresponding to the right to enter would be determined, making the right to 
leave an imperfect right. In some cases, this ‘asymmetry’ is lamented. Hence, 
as we have seen, there were different formulations of what was acknowledged, 
as early as the drafting of Article 13 of the UDHR — which stated the ‘right 
to leave’ (RL) as a human right along with the human right of ‘free movement’ 
(RFM) and the human right of return to ‘one’s own country’ (RR) — as a 
challenging individual claim that was necessarily linked to other rights, and 
namely that of entry into other countries (RE as distinct from RR). The relation 
of certain rights norms with others was at the core of the struggle to come to 
terms with the very wording of each article of the UDHR by its original draft-
ers. This was certainly the case of norms regulating actions or protecting free-
doms that, by definition, happened across state jurisdictions or territories, 
which obviously placed migration rights at centre stage. The chapter also 
showed that the shared awareness of the problematic concerning RL and RE 
did not wither away over the years. Much to the contrary, it reappeared in its 
full strength in later UN reports and official comments, causing one scholar to 
conclude that the problem was ultimately irresolvable as it kept being post-
poned or delegated to yet other official meetings of the HRC1 or the HRC2. 
This chapter thus told the story of how the dispute about the entailment of RL 
and RE plays out at the highest political level, from the preliminary negotia-
tions leading up to the final drafting of the UDHR all the way down to the 
official recommendations offered since then by the most important UN bodies 
— precisely those that emanated from the treaties establishing the core inter-
national norms that still govern global migration today. The point was to show 
how the question as to how RL relates to RE (in the form in which RE is 
distinct from RR, requiring to determine a duty-bearer responsible of enforc-
ing the obligation to let in different from the state of nationality) lied at the 
very core of the crafting of that particular norm of the UDHR, and continued 
to be highlighted and problematised by international authorities after being 
enshrined in binding covenants later on. I found that the 20th century story of 
the problem and the entailment (or lack thereof) between RL and the RE in 
international law and theory therefore looks as an uncertain movement to-
wards what I have called Proposition A, which, as we have seen, the UN spe-
cial rapporteur Mubanga-Chipoya eventually came to defend. This movement, 
however, seems to have come to an abrupt end in concomitance with the end 
of the Cold War. 

I also offered fine-grained textual analysis of the claims made in the 1988 
Report, which was elaborated by the HRC’s ‘Sub-Commission on Prevention 
of Discrimination and Protection of Minorities’. The purpose was to analyse 
the claims made by the Rapporteur Mubanga-Chipoya, considering in detail 
the grounds that he advances to argue for an ‘axiomatic’ relation lying at the 
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very core of the human right to leave (RL), that is, the relation of this right 
with RE without which RL would be rendered meaningless or, in his own 
words, without which ‘no serious and meaningful consideration of the right to 
leave’ could be made. Regardless of how justified his opinion may be, the fact 
that these reports can be considered ‘soft law’ makes his claim stand out as 
the paramount case of a claim de iure condendo concerning the possible en-
tailment between RL and RE in international law. 

Through my analysis I attempted to offer a clearer reconstruction of how 
we can interpret Proposition A, a central claim in the normative debate. In this 
reconstruction, this proposition is grounded on the belief that, in the spirit of 
HR law — that is, respecting its vocation to protect human dignity and rights 
by avoiding discrimination — the right to leave ought to go like ‘hand in 
glove’ with the right to enter (RE as distinct both from RR and RA). I demon-
strated that this position is premised on two unarticulated assumptions: (i) that 
the design of institutional facts needs to replicate the phenomenological work-
ings of the actions that ratio materiae these institutional facts refer to, and (ii) 
that RL and RE actually do refer ratio materiae to the actions of exit and entry. 

On the basis of the historical reconstruction and textual analysis of the 1988 
Report I conclude that this General Report is both the first consistent formu-
lation of the problem of the entailment of RL and RE by a legal authority, but 
also the most categorical statement made in an official capacity of an interna-
tional legal norm enshrining RL must necessarily guarantee a right of entry in 
some other country (RE as distinct from RR) and so reinforcing the reading 
that relating RL to RE is really about determining a duty-bearer responsible 
of enforcing the obligation to let in beyond the state of nationality. This fact 
justifies the attention reserved to the Report, aided by other attempts of the 
HRC to uncover the conceptual and legal content of the human right to leave. 
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Chapter 5 
Exploring the Descriptive Side of the Debate:  
A Defence of Descriptive Legal Symmetrism 
in the Migration Regime in International HR 
law 

1. Introduction 
A claim frequently made in connection to our problem, and that is central to 
its formulation, is the descriptive claim that the right to leave a state (RL) – 
enshrined in the Universal Declaration of Human Rights of 1948 (UDHR) – 
does not entail the right to enter a state (RE). Let the following formula sum 
up this claim: RL ¬⊢ RE. This descriptive claim could perhaps have been 
understood as a claim about moral rights, i.e. justified expectations, in a his-
torical moment prior to ratification of the international law instruments con-
taining RL, i.e. in a circumstance in which RL and RE were not legal rights. 
Such a position could be summed up in the formula: mRL ¬⊢ mRE. On this 
view, all those having a justified expectation to leave a country would not have 
a justified expectation to enter another. However, once spelled out in these 
terms it become clear that this claim is not a descriptive claim at all, but a 
prescriptive claim that can be reformulated as follows: the moral right to leave 
a country does not entail a moral right to enter a country. 

However, in a setting where HR is considered positive law, thus legally 
binding, it is reasonable to assume that the aforementioned descriptive claim 
would be a claim about legal rights. Hence, we could interpret the descriptive 
claim to indicate the position that we can sum up as lRL ¬⊢ lRE. According 
to this descriptive claim about legal rights, it is a matter of fact in international 
HR law that the legal right to leave a country does not entail a legal right to 
enter a country. 

In what follows, I shall concentrate on this latter view of what the central 
descriptive claim would consist in and try to see whether it holds up to critical 
scrutiny. To do so, I shall start by pointing out that, according to the prevailing 
doctrine at least, HR law is in vigour: so HR are legal rights, not just a matter 
of legitimate or justified expectations in contemporary international law. The 
question as to whether these legal rights might also be moral rights in the sense 
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that there would be justified moral expectations that would ground or norma-
tively justify these legal positions is a matter I shall not discuss (this point I 
shall call the ‘question of grounding of HR’). Albeit fascinating, it is not my 
concern here. Instead, I am here first interested in finding out whether it really 
is a matter of fact in international HR law that the legal right to leave a country 
does not entail a legal right to enter a country. My finding is that, stated in 
this way, the descriptive claim that most of the debate is based on is simply 
false. On my reading, it is thus not the case that the legal right to leave a 
country does not entail a legal right to enter a country. I aim to show that the 
legal right to leave does entail a legal right to enter a country. However, it does 
not entail a right to enter the country one wishes, nor does it entail the legal 
right to enter all countries. There are, as I shall show, several reasons for this. 
The most basic reason is that in international law, the state’s right to exclude 
(SRE)246 is upheld and the principle of collective self-determination (SD) is 
the ground for SRE. In showing why it is not the case that, in international HR 
law, the legal right to leave a country does not entail a legal right to enter a 
country, I shall also outline the state of the art in legal doctrine on the key legal 
rights related to international migration and refer to case-law and more. In 
going through what we know about the legal right to leave and the legal right 
to enter, I also establish a key finding: i.e. the debate starts from an assumption 
about how international law works that is really quite not how it does work, 
so (at least some) of the empirical assumptions in the normative debate are 
unwarranted. A better, a more composite, understanding of the relation of mi-
gration rights in HR allows us to prepare the ground for a more adequately 
posed normative debate.  

2. Preliminary Observations about the Migration 
Regime in the UDHR 
Before entering the discussion of the legal interpretation of the international 
legal norms enshrining a right to leave a state’s jurisdiction, and of possible 
relations with other human rights, some preliminary observations about the 
UDHR’s legal norms that first establish a specific set of migration rights as 
human rights are in order. 

Even though the declaration had no binding effect at the time, it was of 
paramount importance in the wake of the most destructive war of the century 
and the one causing the largest number of refugees and forced migrants. Its 
bindingness stems from its posterior ratification by most states in the world, 
but also from the fact that it later became embedded in many human rights 

                               
246 The State’s right to exclude states that it is permitted to all states to allow entry of any person 
they wish and it corresponds to an obligation according to which it is obligatory that any non-
national who wants to be allowed entry into a state apply for permission to do so.  
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regimes targeting specific vulnerable groups such as children, and was 
adopted, often ipsis verbis, by regional conventions, as shown below. Along 
with the treaties per se, the UN has charged special committees of experts 
headed by special rapporteurs with the task of diagnosing the performance of 
states in holding up to human rights standards and of clarifying how certain 
rights are to be defined and interpreted by courts. Their assessments appear in 
so-called ‘General Comments’ that, although not binding, offer official guid-
ance as to the semantics, and the personal scope of application, of each legal 
right, and more. They must therefore be taken together with the conventions 
themselves if we are to develop an analysis of specific legal norms that can 
take us further then the letter of the law. 

It should be kept in mind that the UDHR’s preamble states the aim of the 
legal system of human rights, namely not only that of promoting the ‘respect 
for these rights and freedoms’ but also, very importantly, ‘to secure their uni-
versal and effective recognition and observance, both among the peoples of 
Member States themselves and among the peoples of territories under their 
jurisdiction’. The UDHR hence starts by claiming that the ‘observance’, and 
not just the ‘promotion’ of human rights, is the ‘pledge’ of this international 
system of rights, and ends by stressing, in its final article, that the legal admis-
sibility of the exceptional suspension of each right, for reasons to do mostly 
with public security, can only take place if it does not violate the other rights 
enshrined therein. After the recognition of a right to freedom of movement 
within one’s own country of nationality (point one of Art. 13), the UDHR 
famously states in point 2 that ‘everyone has the right to leave any country, 
including his own and to return to his country’. 

Along with the right to leave (RL) and the right to return (RR), the UDHR 
also enshrines in its Art. 14, a human right to seek asylum (RA), the scope of 
which has evolved from victims of war or in fear of persecution in their coun-
try, ‘to all persons who, owing to external aggression, occupation, foreign 
domination or events seriously disturbing public order in either part or the 
whole of their country of origin or nationality are compelled to leave their 
place of habitual residence in order to seek refuge in another place outside the 
country of origin or nationality’. 

Along with this human right, the Refugee Convention of 1951, in a wording 
that would decades later, be adopted by the Convention against Torture, states 
in its Article 33 that ‘no Contracting State shall expel or return (“refouler”) a 
refugee in any manner whatsoever to the frontiers of territories where his life 
or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion’.247 The right not 
to be subjected to non-refoulement (RnR), regardless of one’s status civitatis, 

                               
247 Convention on the Status of Refugees and Additional Protocol (Refugee Convention), 1951 
and 1967: 30. 
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while sometimes challenged on the High Seas,248 is generally held to be part 
of the fundamental principles of international law.  

To this we should also add the right to family life that grounds the right to 
family reunification (RfR), which is also an important part of the international 
regime governing migration. International HR law, international humanitarian 
law and international refugee law and jurisprudence, together with related re-
gional legal standards and jurisprudence, affirm the right to family life,249 in-
cluding the right to family unity.250 The family is the fundamental group unit 
of society, entitled to protection and assistance, in Article 16(3) of the 1948 
Universal Declaration of Human Rights (UDHR)251. The right to family life 
gives rise, among other legal positions, to the right to marry and the right of 
the child to remain with his or her family. In Europe more specifically, provi-
sions regulating the RfR are contained, for instance, in Article 16 of the 1961 
European Social Charter and of the 1996 Revised European Social Charter. 
Here, we should recall also that the 2003 EU Directive on the Right to Family 
Reunification252 attributes the RfR to third country nationals residing lawfully 
in the territory of the Member States, which covers also refugees. This RfR 
refers to nuclear family members but Member States may extend this right to 
other family members (Article 4). The 2003 EU Long-Term Residents Di-
rective253 contains provisions to enable family members to settle in another 
EU Member State with a long-term resident in order to preserve family unity. 
Albeit initially applicable only to lawfully resident individuals in the EU for 
over five years, since 2011 it covers also beneficiaries of international protec-
tion.254 International humanitarian law contains quite detailed provisions on 
RfR: The 1949 Fourth Geneva Convention devoted considerable attention to 
the problems of ‘families dispersed owing to the war’;255 the Fourth Geneva 
Convention provides that RfR should be provided ‘if possible’ and in the first 
Additional Protocol from 1977, States were willing to strengthen their respon-
sibility towards separated families by accepting the obligation to facilitate 
family reunification ‘in every possible way’. Notice that the 1951 Convention 
relating to the Status of Refugees does not refer to the family, but the Final 
Act of the Conference of Plenipotentiaries at which the Convention was 
adopted made a strong recommendation towards RfR.256 

                               
248 See US Supreme Court’s decision in Sale v. Haitian Centers Council 1993. More on this 
below. 
249 See Nicholson 2018, available at: http://www.refworld.org/docid/5a3cebbe4.html. 
250 See UN High Commissioner for Refugees (UNHCR) 2018. See generally, UN High Com-
missioner for Refugees (UNHCR) 2012.  
251 See also UNHCR Executive Committee (ExCom) 1999. 
252 Council of the EU 2003a. 
253 Council of the EU 2003b. 
254 Council of the EU 2011. 
255 International Committee of the Red Cross (ICRC) 1949. 
256 ‘Considering that the unity of the family ... is an essential right of the refugee and that such 
unity is constantly threatened, [it] [r]ecommends Governments to take the necessary measures 
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These human rights – to leave, to return, to seek and enjoy asylum, not to 
be ‘refouler’, and to reunify with family members – constitute the cornerstone 
of the international migration regime that today still holds globally, in spite of 
further refinements and policy changes. It operates with other regional ar-
rangements that are listed below. Analytically, these human rights can be iso-
lated as a set of norms governing international mobility, but they also interact 
with norms which fall outside the domain of transnational migration strictly 
speaking. I am referring to human rights that strongly condition exit and entry 
rights, but whose content - that is the specific legal action they protect - does 
not refer to the acts of leaving or entering per se. There are several examples 
that illustrate this which I explore in the next section of the present chapter, 
but some observations on the formulation of RL, RR and RA in the law are in 
order, if one is to understand how their relations function in legal practice. 

First, the fact that RL is included in the same article as the right to (domes-
tic) freedom of movement shows a strong connection between the two norms, 
and the restrictions that apply to one are also valid for the other, as well as the 
exceptional character of these restrictions. The human right to freedom of 
movement (Art. 13, paragraph 1) is limited to the domestic jurisdiction of 
states, but it clearly interacts with RL, for it grants the right-holder the legal 
permission to reach the border and the legal means without which the action 
it is thought that the right to leave would protect could not take place. Note, 
also, that Art. 9 of the UDHR provides for a right against arbitrary detention, 
precisely the sort of arbitrariness that states would be incurring in, if they were 
to prohibit individuals from either circulating freely within borders, or from 
leaving. As a result, they can only do so in cases expressly indicated in the 
law as arbitrariness in this matter constitutes sufficient legal grounds for state 
liability. 

Second RL, RA, RnR, and RfR are attributed to the human being as a legal 
person on grounds of enjoying status personae – and not in so far as these 
persons are citizens of a particular state, i.e. enjoying status civitatis, as it is 
the case with RR. They all require that the right-holder is given legal recogni-
tion by national law as a person. They also require, in spite of the restrictions 
derived from the constitutional setting of fundamental rights, sometimes ap-
plicable to citizens only – that these rights be extended to aliens so to meet the 
standards laid out by the covenant.257  

                               
for the protection of the refugee’s family, especially with a view to ensuring that the unity of 
the family is maintained … [and for] the protection of refugees who are minors, in particular 
unaccompanied children and girls, with particular reference to guardianship and adoption’. 
257 CCPR 1986: The Position of Aliens Under the Covenant, Paragraph 3. ‘A few constitutions 
provide for equality of aliens with citizens. Some constitutions adopted more recently carefully 
distinguish fundamental rights that apply to all and those granted to citizens only, and deal with 
each in detail. In many States, however, the constitutions are drafted in terms of citizens only 
when granting relevant rights. Legislation and case law may also play an important part in 
providing for the rights of aliens. The Committee has been informed that in some States funda-
mental rights, though not guaranteed to aliens by the Constitution or other legislation, will also 
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Third, HR law also requires that all individuals be granted the necessary 
official identification by the state of nationality, which may or may not consist 
of a passport.258 The UDHR thus includes a human right of everyone ‘to recog-
nition everywhere as a person before the law’ in its Art. 6. Without it, no exit 
or entry rights obtain in any jurisdiction. At this stage, it should be noted that 
even though one must leave a country in order to enter another one, or to re-
turn, a great number of individuals do depart from their country of origin or 
of habitual residence illegally or, more commonly, overstay their visas, thus 
ending up in a situation legally speaking similar to entering the country ille-
gally. Given that RL obliges states to issue ‘appropriate documents’ for trav-
elling internationally, many cases of unlawful ban on the right to leave are 
connected to the state’s refusal to issue passports or travel documents, as we 
will see below in the case of Pereira v. Uruguay.259 

Fourth, and following the previous point, the enforceability of exit and en-
try rights hinges on a nationality requirement. Following articles 13 and 14, 
the UDHR states in its Art. 15 that ‘(1) Everyone has the right to a nationality 
and (2) No one shall be arbitrarily deprived of his nationality nor denied the 
right to change his nationality’. Note that this does not mean that exit and entry 
rights can only be claimed against the state of nationality; rather, it means that, 
form a HR law perspective, all must hold a nationality in the first place. This 
is even more the case when one looks at the interdependence between refugee 
status and nationality in the cases of stateless attempting to obtain asylum. 
Though asylum-seekers can succeed in obtaining refugee status while being 
stateless, there is no human right entitling all stateless people arriving in a 
country to gain its nationality, that is, there is no obligation on the part of the 
host state to grant it. Likewise, RR is only valid for those who hold a nation-
ality, and as such have a home country to return to. With regard to RR, HRC 
is keen on showing how it duplicates into several other legal rights: 

The right has various facets. It implies the right to remain in one’s own country. 
It includes not only the right to return after having left one’s own country; it 
may also entitle a person to come to the country for the first time if he or she 
was born outside the country (for example, if that country is the person’s State 
of nationality). The right to return is of the utmost importance for refugees 
seeking voluntary repatriation. It also implies prohibition of enforced popula-
tion transfers or mass expulsions to other countries.260 

Fifth, the legal right not to be refouled (RnR), even though not enshrined in a 
binding international convention until the 1980s, only goes halfway to guar-
antee that those who have left succeed in entering (and staying) in the country 

                               
be extended to them as required by the Covenant. In certain cases, however, there has clearly 
been a failure to implement Covenant rights without discrimination in respect of aliens’. 
258 CCPR 1999: 9. 
259 Ibid. 
260 Ibid.: 19. 
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of destination. The 1984 Convention against Torture states, in its Art. 3, that 
‘(1) No State Party shall expel, return (‘refouler’) or extradite a person to an-
other State where there are substantial grounds for believing that he would be 
in danger of being subjected to torture’ and ‘(2) For the purpose of determin-
ing whether there are such grounds, the competent authorities shall take into 
account all relevant considerations including, where applicable, the existence 
in the State concerned of a consistent pattern of gross, flagrant or mass viola-
tions of human rights’. Note however that RnR is not legally guaranteed to 
would-be emigrants, but only to those in whose cases there are reasonable 
grounds for deeming their return as potentially dangerous and harmful. Enjoy-
ment of RL does not therefore automatically entail RnR, and the latter applies 
only to those who have already left the country. 

Last but not least, the right of family reunification (RfR), though not en-
shrined in the UDHR, and scarcely established in the ICCPR, also interacts 
with a child’s right to leave as it stands in the 1990 UN Convention on the 
Rights of the Child. While Art. 10 grants children the right to leave, the re-
mainder of the convention also establishes her right to enter the jurisdiction 
where her family is if it can be proven that the child’s stay there is in her ‘best 
interest’. Following some considerations developed earlier in the General 
Comment No. 15 by the HRC, Art. 9 of the Convention establishes that ‘a 
child shall not be separated from his or her parents against their will, except 
when ... such separation is necessary for the best interests of the child’. Art. 
10 provides that ‘applications by a child or his or her parents to enter or leave 
a State Party for the purpose of family reunification shall be dealt with by 
States Parties in a positive, humane and expeditious manner’. RL is a highly 
qualified right in the case of children precisely due the importance of the social 
unit of the family. But protecting the family by not allowing children to emi-
grate is precisely what grounds their right to emigrate under the special cir-
cumstances of family reunification. Children thus become the preferred target 
of legal protection for that very reason, also in the case of parents who have 
obtained refugee status. 

This brief outline of migration-related human rights shows that a set of le-
gal entitlements thus emerge in the vicinity of legal norms governing migra-
tion and are bundled together to make exit and entry rights legally enforceable. 
Whether they succeed in doing so is a concern that I raise in the following 
chapters, along with a more fine-grained analysis of how their relation can be 
understood. The point here is that the core exit and entry rights of the interna-
tional migration regime – RL, RA, RR, RnR and RfR – cannot be approached 
theoretically, let alone legally enforced, in isolation either from one another, 
or without interacting with other legal rights. For they do not, in themselves, 
ensure the legal protection of the migrant, that is, the respect of her human 
rights by a legal system that, according to the UDHR, pledges to do so. I also 
call attention to the fact that the duty-bearers of these rights are, for the most 
part, states, albeit these states differ: in RR it is one’s own state of nationality 
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but in RA and RnR it is another state. This can be true also for RL but not so 
necessarily. 

If we follow the formulation of RL and RR that appears in ICCPR, we no-
tice that both rights are stated in the same way as in the UDHR, under Art. 12, 
even though under different subheadings. Article 12 states under subheading 
2 that ‘everyone shall be free to leave any country, including his own’ and 
under subheading 4 that ‘no one shall be arbitrarily deprived of the right to 
enter his own country’. The same formulation figures prominently and almost 
ipsis verbis in a number of binding international legal documents such as the 
1965 International Convention on the Elimination of All Forms of Racial Dis-
crimination (Art. 5), the 1973 Convention on the Suppression and Punishment 
of the Crime of Apartheid (Art. 2(c)), the 1989 Convention on the Rights of 
the Child.261 

At the regional level, the concern for establishing RL seems even more 
pressing. For instance, in Europe, both the Treaty on the Functioning of the 
European Unions’ and the relevant Directive provide for a right to move freely 
around the territory of the Union (2012: 54). This is obviously not the case 
between the EU and the rest of the world. The Fourth Protocol to the European 
Convention on Human Rights (ECHR) establishes that ‘everyone shall be free 
to leave any country, including his own’, and in other regions of the world, 
the same legal right is enshrined in Art. VIII of the 1948 American Declaration 
of the Rights and Duties of Man, Art. 22 of the 1969 the American Convention 
on Human Rights, Art. 12 of the 1981 African Charter on Human and Peoples’ 
Rights and Art. 21 of the 1994 Arab Charter on Human Rights.  

Sovereign states are thought to be in full control of their borders and make 
their policing a core feature of their jurisdiction.262 First and foremost, states 
are designed to protect their nationals and they do so by allowing them to leave 
and to return. In the context of the UDHR, there was an important caveat to 
this: while RL and RR should be enforced by all signatory states, a legal en-
tryway was construed as a mechanism of relief against the hardships of war, 
allowing refugees the protection of asylum. Along with national returnees, 
states committed to consider asylum requests of individuals ‘persecuted for 
reasons of race, religion, nationality, membership of a particular social group 
or political opinion’ who are ‘outside the country of his nationality and is un-
able or, owing to such fear, is unwilling to avail himself of the protection of 
that country; or who, not having a nationality and being outside the country of 
his former habitual residence as a result of such events, is unable or, owing to 
such fear, is unwilling to return to it’.263 Note how this arrangement of human 
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rights was also addressed by the Refugee Convention, placing RA, RR and the 
human right to nationality (RN) in connection: 

In the case of a person who has more than one nationality, the term ‘the country 
of his nationality’ shall mean each of the countries of which he is a national, 
and a person shall not be deemed to be lacking the protection of the country of 
his nationality if, without any valid reason based on well-founded fear, he has 
not availed himself of the protection of one of the countries of which he is a 
national.264 

The Convention thus emphasizes that asylum is meant for those who cannot 
return for reasons to do with persecution or the fear thereof, and cannot hence 
avail themselves of the protection of the country of nationality. Paragraph 13 
thus states that ‘(1) Each Contracting State undertakes that the holder of a 
travel document issued by it in accordance with article 28 of this Convention 
shall be readmitted to its territory at any time during the period of its validity’; 
‘(2) Subject to the provisions of the preceding sub-paragraph, a Contracting 
State may require the holder of the document to comply with such formalities 
as may be prescribed in regard to exit from or return to its territory’; and ‘(3) 
The Contracting States reserve the right, in exceptional cases, or in cases 
where the refugee’s stay is authorized for a specific period, when issuing the 
document, to limit the period during which the refugee may return to a period 
of not less than three months’.265 

None of the above conventions, however, go as far as to specify the mean-
ing of ‘leave’ in the legal formulation ‘right to leave’. The legislator obviously 
expects, in all cases, that a certain margin of interpretation is left to the com-
petent authorities to interpret the meaning of ‘leave’ as they see fit as long as 
they comply with the principles of legal interpretation set up in the Vienna 
Convention on the Law of Treaties from 1960. Also, an explanation of this 
fact could be that ‘leave’ is taken to indicate the physical distancing for the 
state’s territory. The Convention, which counts with most UN member states 
as signatories and entered into force in 1980, makes clear a few general points 
that are worth keeping in mind when studying the semantic scope of the right 
to leave which can go from mere travelling to actual citizenship renunciation. 
The Convention states that ‘a treaty shall be interpreted in good faith in ac-
cordance with the ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose’.266 This seems to 
strengthen the impression that ‘leave’ ought to be taken in its ‘ordinary mean-
ing’ of physical distancing. Further clarifications about how ‘leave’ is to be 
understood is offered in paragraph 8 of the ICCPR’s General Comment No. 
27, observing that RL ‘may not be made dependent on any specific purpose 
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or on the period of time the individual chooses to stay outside the country’. 
Also, this seems to strengthen the same impression.  

Hence, if we take the word of the rapporteur, the scope of material appli-
cation of ‘leave’ covers all possibilities of physical exit from the territorial 
jurisdiction, from a quick trip over the border to permanent expatriation: ‘Thus 
travelling abroad is covered, as well as departure for permanent emigration’.267 
Following this, it should also be noted that the exercise of the right to leave 
culminates, in many cases, in a change of nationality, and that exit may be the 
first stage of a long ‘road to citizenship’, that is, a path toward the relinquish-
ing of one’s citizenship of origin, and the acquisition of a new one - or of dual 
citizenship. In these cases, the right to leave interacts with the right of nation-
ality, or to change nationality, as leaving one country in order to settle and 
reside in another is a common ground for naturalisation. It must also be said, 
however, that one right does not imply the other: one needs not be a national 
of a country in order to exit its jurisdiction legally. Let us now turn our atten-
tion to the restrictions upon the right to leave. 

3. Limits to the Right to Leave in the UDHR 
As Anna Stilz has recently pointed out, RL is not an unqualified right.268 There 
are important limitations to its enjoyment, and both the UDHR and the ICCPR 
stress that these restrictions must be in the law. These restrictions have to do 
mostly with the security concerns of states, which in emergency situations take 
priority over the respect for the right to leave. Hence, protection of public or-
der, public health or morals, or the rights and freedoms of others, are consid-
ered justified reasons for the suspension of RL in international law. As a qual-
ifier to what would seem as an ‘absolute right’ in the UDHR, Art. 29 states 
that restrictions are ‘determined by law solely for the purpose of securing due 
recognition and respect for the rights and freedoms of others and of meeting 
the just requirements of morality, public order and the general welfare in a 
democratic society’.269 Four points are worth making in this regard.  

First, the restrictions cannot collide with other legal norms of HR law, 
namely they cannot breach other human rights. Therefore, if RL is thwarted 
by a country for the sake of torturing an individual who attempts to leave, that 
is obvious in breach of the law. A state may, however, prohibit certain indi-
viduals from leaving such as people who are under prosecution, imprisoned, 
or in the military.  

Second, there is also the case of those individuals who are in a situation of 
dependence - such as children, individuals with disabilities or people in need 
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of medical assistance, whose RL is made dependent on the authorisation of 
their legal tutor.270  

Third, along with the respect for the principles of equality and non-discrim-
ination, 

Restrictive measures must conform to the principle of proportionality; they 
must be appropriate to achieve their protective function; they must be the least 
intrusive instrument amongst those which might achieve the desired result; and 
they must be proportionate to the interest to be protected.271 

HRC further guards against the danger of arbitrariness by the bureaucracies in 
charge of border control as well as in courts’ procedures: 

the principle of proportionality has to be respected not only in the law that 
frames the restrictions, but also by the administrative and judicial authorities 
in applying the law. States should ensure that any proceedings relating to the 
exercise or restriction of these rights are expeditious and that reasons for the 
application of restrictive measures are provided.272 

Fourth, these restrictions to the RL must only be employed by states only ex-
ceptionally. This means that suspension of RL, any prohibition of exit, must 
not be made into the rule and must always find justification in the law, even 
when legal subjects are not citizens of the country of departure, a point to 
which I now turn. 

In spite of the restrictions set out above, both the UDHR and the ICCPR 
make clear that non-nationals are entitled to leave the country where they are 
staying or residing, and that RL must not be made dependent on nationality or 
regular presence on the territory. Irregular migrants are also allowed to leave. 
Another matter is whether they are at liberty to decide their destination. Here 
RL shows yet another restriction. According to the General Comment No. 15 
on ‘The Position of Aliens Under the Covenant’ 

the general rule is that each one of the rights of the Covenant must be guaran-
teed without discrimination between citizens and aliens. Aliens receive the 
benefit of the general requirement of non-discrimination in respect of the rights 
guaranteed in the Covenant, as provided for in article 2 thereof. This guarantee 
applies to aliens and citizens alike.273 

From the HRC’s general comments one gets a clear impression of the gener-
alised concern for the legal protection of the human rights of non-nationals. 
This concern attests not only to the widespread violation of human rights 
norms, but to the breach of these norms by the very authorities set to be 
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responsible for enforcing them. In the case of migration this becomes all the 
more evident, as the curtailment of rights affects both nationals and non-na-
tionals attempting to leave or (re-)enter. To better grasp the structure of the 
current international migration regime as it is contained in HR law, let us now 
revisit some key legal cases in which the relation between RL and RE is at 
stake. 

4. Overview of the Relevant Case-Law 
Contemporary literature on the international migration regime abounds in 
cases of human rights violations, and states have on many occasions been 
prosecuted by human rights courts for their breach of their nationals’ right to 
leave. Countries such as Cuba and North Korea have been known to bar their 
own citizens from leaving, but the cases considered below are especially cho-
sen for showing how RL interacts with other migration rights in countries that 
do not count among, so to speak, the great deniers of RL. In particular, the 
cases I have selected demonstrate a relation between leave, return, asylum, 
and non-refoulement and how attempts to curtail entry rights may actually 
come to constitute a denial of RL. Case law thus constitutes a rich welter for 
examining the relation of these legal rights as verdicts and other official deci-
sions make rather strong statements about how human rights, and in particular 
migration rights, connect to one another. 

4.1. HRC and the Montero v. Uruguay Case 
Outside of Europe, the HRC has been the recipient of many complaints of 
individuals attempting to leave a given jurisdiction. During the 80s, Uruguay 
was known to deny a series of passports to Uruguayan citizens who were at 
the time living abroad. In one of these cases, the Montero v. Uruguay case 274, 
Uruguay was called upon to answer the complainant and was at the end found 
in breach of the human right to leave, for barring a citizen from returning by 
not providing her with a passport.  

In this case, Uruguay attempted to stand aloof from its legal obligation to 
fulfil the legal rights of their own citizens to leave so that they could (re-)enter. 
A Uruguayan citizen and student in chemical engineering at the Technical 
University of Berlin, Mabel Pereira Montero, alleged to be a victim of a breach 
by Uruguay of article 12 (2) of the ICCPR since the Uruguayan authorities 
refused to renew her passport. Uruguay’s position was that its citizens were 
entitled to return to Uruguay - and hence to leave the countries where they 
were currently staying - with or without a passport. Uruguay made no consid-
erations on the merits of the accusations denouncing its negligence in this 
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regard, but it did claim that it had no obligation under the ICCPR to issue 
passports since these Uruguayan citizens were outside its territorial jurisdic-
tion. 

In response, the Committee asserted that the issuance of a travel document 
by a third state ‘could not be regarded as an adequate substitute for a Uru-
guayan passport’ and that such provisions ‘do not, in the opinion of the Com-
mittee, relieve Uruguay of its obligations in this regard’.275 The Committee 
went even further to claim that the RL of non-nationals - in this case, Uru-
guayans who are not citizens of the country where they were physically pre-
sent - is not only a matter to be dealt with from the viewpoint of the jurisdiction 
of the country of residence. States are therefore responsible for the travelling 
of their nationals even when they are travelling in between third countries: 

the issue of a passport to a Uruguayan citizen is clearly a matter within the 
jurisdiction of the Uruguayan authorities and he is ‘subject to the jurisdiction’ 
of Uruguay for that purpose. Moreover, a passport is a means of enabling him 
‘to leave any country, including his own’, as required by article 12(2) of the 
Covenant. It therefore follows from the very nature of the right that, in the case 
of a citizen resident abroad it imposes obligations both on the State of residence 
and on the State of nationality.276 

HRC concluded that RL had been violated and urged Uruguay to proceed with 
the provision of the corresponding remedies. The communication was ada-
mant about how RL entails not only a legal right to carry a passport, but a duty 
of the state of nationality to issue it, irrespective of where the passport holder 
is physically located. What is more, the passport was needed to exit but also 
to return, which means that both of these rights went beyond mere formal 
recognition of the rights to cover also practicalities deemed necessary to ‘en-
able the individual to enjoy’ the right. As HRC mentions in the General Com-
ment No. 27, ‘it is no justification for the State to claim that its national would 
be able to return to its territory without a passport’.277 

In the case at hand, the exit movement did not take Uruguayan territory as 
the point of departure, from which leave was to occur. Rather, the point of 
these Uruguayans was to obtain ‘leave’ from third states so that they could 
return to Uruguay. In this case at least, the connection between the legal posi-
tions ‘leave’ and ‘entry’ within the human rights system are very clear. Leav-
ing with a valid passport meant, for these individuals, they will automatically 
be let in (to be understood here as re-entry). 

This experience radically disproves the assumption made by several legal 
philosophers that the correlative duty of RL - to ‘let leave’ - falls upon the 
state of departure alone.278 As a matter of fact in international law, Moreno-
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Lax criticizes this unjustified assumption on the legal grounds that the ‘inter-
pretation [according to which RL would engage only the duty of the state of 
departure to let leave] contradicts the principle of independent responsibility 
(…) according to which each and every individual State is responsible for each 
and every of its own international obligations’ (2017: 345). She also claims 
that 

the construction is systematically weird too, as it concerns only one section of 
one provision of the ICCPR, namely Article 12(2), whereas all other clauses 
of the same instrument appear to follow the general rule under international 
law. So, the alternative view is to accept that, in principle, the right to leave is 
not ‘half a right’, which other States need to ‘complete’ through a duty to ad-
mit: rather, it is simply a right each State must guarantee’. On this basis, it 
should be treated as any other right enclosed in the Covenant, hence opposable 
to any Contracting Party - independent of the conduct attributable to other Par-
ties.279 

4.2. ECtHR Case Law 
4.2.1. The Stamose v. Bulgaria Case 
In Europe, the European Court of Human Rights offers several examples of 
legal cases of complaints against state practice with regard to emigration and 
immigration controls. Unlike the HRC, the plaintiffs resort to this court on an 
individual basis only after all domestic remedies have been exhausted. In par-
ticular, the European Court of Human Rights in Strasbourg (ECHR) presents 
a significant array of judgments on Art. 2 of Protocol No. 4 to the European 
Convention on Human Rights, in line with the UDHR and the ICCPR. Recent 
verdicts, however, are mostly about customs or tax liabilities, criminal activity 
to do mostly with human trafficking, while judgements of longer date are 
about the breach of military service obligations, or the rights of children and 
the mentally ill to travel abroad. Most of these verdicts are omissive about any 
connection between exit and entry rights, but there are, however, legal cases 
where the relation between leave and entry entitlements is precisely what is at 
stake. These are referred below. 

In 2012, Bulgaria imposed a travel ban on one of its nationals, Mr Teodor 
Vasilious Stamose, who had been forcibly returned to Bulgaria by U.S. au-
thorities due to his overstay in American territory. The Stamose v. Bulgaria 
case280 became known for the unanimity around the fact that Bulgaria violated 
the legal right to leave of a Bulgarian citizen. Upon reception of an official 
letter from the U.S. embassy denouncing his breach of American immigration 
law, a Bulgarian court decided that the Bulgarian national could not exit na-
tional borders, stripping away his right to leave by seizing his passport. 
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Bulgaria was then under strong political pressure to cut down on the number 
of Bulgarians who emigrated to the effect of becoming irregular migrants else-
where, and to allow for one of its nationals who had previously breached the 
immigration law of other countries, to travel freely, was seen as an affront to 
its own European Union accession process. Note that the Strasbourg Court 
observed that ‘this case raises a somewhat novel issue, as the Court has thus 
far not had occasion to deal with travel bans designed to prevent breaches of 
domestic or foreign immigration laws’.281 Stamose’s complaint was consid-
ered admissible, and Bulgaria was formally accused of human rights violation 
on this instance.  

It is true that during the period that preceded the enactment of the statutory 
provision on which the order was based Bulgaria had become a source of mi-
grants (…), and that in those circumstances it is at least arguable that the Bul-
garian State could have considered it necessary, for reasons of international 
comity and practicality, to assist other States in the implementation of their 
immigration rules and policies (…). It also appears that the statutory provision 
in question was enacted and subsequently tightened (…) as part of a package 
of measures designed to allay the fears of, among others, the then member 
States of the European Union in respect of illegal emigration from Bulgaria, 
and that it played a part in the Union’s decision in March 2001 to exempt Bul-
garian nationals from a visa requirement for short-term stays.282 

But the verdict goes on to state that 

the fact that the law enabling the impugned measure was enacted against this 
background does not make it immune from scrutiny under the Convention (…). 
Nor can the measure itself as applied to the applicant be justified by the mere 
fact that it might have been prompted by such pressure (…), and the respondent 
State cannot validly confine itself to relying on such reasons to justify it (…). 
Although the Court might be prepared to accept that a prohibition on leaving 
one’s own country imposed in relation to breaches of the immigration laws of 
another State may in certain compelling situations be regarded as justified, it 
does not consider that the automatic imposition of such a measure without any 
regard to the individual circumstances of the person concerned may be charac-
terised as necessary in a democratic society.283 

The point worth highlighting in the decision of the Bulgarian court to suspend 
Stamose’s passport for two years lies in the way in which this citizen’s legal 
right to leave was made so fundamentally dependent on his right to enter and 
reside somewhere else. We should be reminded that Stamose had been forci-
bly returned to Bulgaria by U.S. authorities due to his overstay in American 
territory - and the court decided on the ban so as to prevent that from happen-
ing again. Hence, it was the unlikelihood of Stamose’s legal entry into a 
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foreign country that determined the national Court’s decision not to let him 
leave. In short, lack of the right to immigrate – into at least the U.S. – deter-
mined the ban of the right to leave in Bulgaria. And it was precisely this legal 

reasoning – lack of RE entails ban of RL (¬RE ⊢ ¬RL) – that was rejected by 

the Strasbourg Court. Thus, contrary to what Paul Fauchille had argued about 
a strong relation between RL and RE at the start of the 20th century,284 the 
Court in Strasbourg found that migration limitations are those that the domes-
tic law establishes, and immigration restrictions abroad do not constitute suf-
ficient ground for the curtailment of exit rights at home. If the Bulgarian court 
reasoned that RL entails RE into another country, Strasbourg’s final decision 
stressed that RL should never be made dependent upon RE. This position has 
since been reiterated in legal scholarship.285 

4.2.2. The Xhavara and Others. v. Italy and Albania Case  
In the Xhavara and Others v. Italy and Albania case,286 the European Court of 
Human Right (ECtHR) was confronted with a complaint concerning the vio-
lation of the right to leave that may be relevant in the context of, say, extrater-
ritorial migration controls. 

This case concerned the interception in 1997 of a group of Albanian irreg-
ular migrants in the Mediterranean by an Italian navy ship. The court was 
called to decide on the complaint by two Albanian citizens who had been vic-
tims of the ‘tragedy of Otranto’, a shipwreck that took place in 1997, when an 
Albanian vessel collided with an Italian naval ship. Fifty-eight Albanian mi-
grants drowned as a result. At the time, the Otranto strait had become the ma-
jor route of migration flows from Albania to Italy in the wake of a popular 
uprising. To prevent the unauthorised entry of migrants into Italy, the Italian 
Navy set up a de facto blockade of vessels and boarded Albanian citizens 
whenever encountered. 

Even though the captains of both ships were held responsible at the national 
level for the capsizing of the ship and subsequent manslaughter, the accident 
raised further questions as to the legality of European extraterritorial migra-
tion controls, and the likelihood that preventive entry policies that employ 
push-back techniques against non-nationals attempting to enter domestic ter-
ritory actually constitute a breach of human rights. The point here is not to 
highlight the human rights violations involved in interdictions at sea,287 but to 
look deeper into the legal reasoning that grounded the final decision of the 
Strasbourg Court.  

Though the UN High Commissioner for Refugees alerted to the illegality 
of the Italian blockade given the well-founded suspicion of violations on 
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several fronts – namely the human right to life, dignity, and the human right 
against degrading treatment – the ECtHR was called to decide also on a very 
specific complaint made by Xhavara and other Albanians: that such interdic-
tion had violated their human right to leave. The applicants argued before the 
Court that the collision engaged Italy’s responsibility inter alia under Articles 
2, 3, and 5(1), of the ECHR and Article 2(2) of Protocol No. 2 (right to leave 
one’s country) to the ECHR. 

The complaint was considered ‘inadmissible’ due to procedural reasons: 
the ‘non-exhaustion’ of domestic remedies, as the judicial case was still un-
dergoing at the domestic level.288 But it is important to focus on the specific 
content of the complaint:  

The applicants’ invocation of Article 2(2) of Protocol No. 4 was on the ground 
that the interception activities of the Italian authorities, which were based on a 
bilateral convention with Albania, prevented them from leaving their country. 
The Court took the view, however, that the interception activities which ex-
tended to international waters and to the territorial waters of Albania, were not 
aimed at preventing the Albanians from leaving their country but rather at pre-
venting them from entering Italian territory. It therefore found that Article 2(2) 
of Protocol No. 4 was not applicable. The case was declared inadmissible on 
all grounds.289 

In other words, the ECtHR argued that the Albanian’s human right to leave 
only engaged the duty of Albania to ‘let leave’, and not the duty of Italy, or of 
any other state for that matter, to allow entry. The verdict was thus clear in 
establishing who holds the duty correlative to RL, namely the country of de-
parture. RL would therefore not be enforceable in terms of a correlative duty 
to admit by the states of destination, according to the understanding favoured 
by the Strasbourg Court, but only enacted by the state of departure or, as we 
saw in the Pereira v. Uruguay case, by the state of nationality.  

But the Xhavara and Others v. Italy and Albania case raises yet another 
important question about the relation between RL and RE. The Albanian na-
tionals who survived the crash were taken to Italian shores when Italy was not 
under an obligation not to return them. As mentioned previously, even though 
non-refoulement obligations are absolute and do not admit any exception, they 
apply only to cases of well-founded fear of inhumane treatment back in the 
state of departure. It is the case that the duty of states not to repeal (or expel) 
those who are threatened in their country of origin or habitual residence seems 
to grant individuals in such conditions a right to stay wherever they are phys-
ically present, or possibly to be relocated by the authorities of the country of 
destination to other countries that do not pose such a danger. Since the 1980s, 
states have attempted to circumvent this duty by engaging in practices that 
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pre-empt irregular arrivals. Extraterritorial measures of interdiction have since 
then grown to become one of the major instruments of border control, a prac-
tice that has also been brought to the attention of several international author-
ities. As the High Commissioner of Refugees has often observed, states pro-
pose measures that aim at preventing irregular arrivals into their territory with-
out simultaneously putting concrete guarantees in place for those seeking in-
ternational protection. These measures go from the so-called push- and pull-
back policies to obligatory visa requirements, advance passenger information 
systems such as the American ESTA, or the employment of ‘immigration li-
aison officers’ (ILOs) that assist airlines in third countries when embarking 
non-nationals that are not permitted to enter a given State.290  

Finally, the ECtHR held that, given that the fatal accident was caused by 
an Italian navy ship, the Italian authorities were under an obligation, pursuant 
to Article 2 ECHR, to carry out an investigation that was ‘official, effective, 
independent and public’. On this point, the Court concluded that the criminal 
investigation initiated by the Italian authorities had provided adequate safe-
guards with respect to the effectiveness and independence requirements. As 
Brower observes, the ECtHR ‘rejected the applicability of the right to leave, 
stating that the measures taken by the Italian authorities were not aimed at 
preventing people from leaving Albania, but aimed at preventing these per-
sons from entering Italy’.291 

Even though the result here would appear to be the opposite in that these 
emigrants failed to enter their desired destination, their return can still be seen 
as the expected closure to a regular migratory movement starting with ‘exit’ 
and ending with ‘entry’ which for all purposes includes ‘re-entry’. As Higgins 
observes in an insightful reading of the history of the legal right to enter: 

This is a complex question, admitting of what appear to be somewhat different 
answers on the levels of international law and domestic law respectively. In 
the days of Empire, when the Crown was undisputed head of the Common-
wealth and Great Britain the motherland, birth within the Empire (including 
the Dominions) necessarily entailed allegiance on the one hand and a right to 
enter Britain on the other. They were all British subjects. But four of the Do-
minions-Canada, Australia, New Zealand and South Africa-did not, by con-
trast, treat all British subjects equally. To some they denied a right to entry or 
residence. Further, as more and more territories became independent, they too 
closed off the automatic right of entry into their territories claimed by other 
British subjects around the Commonwealth. The United Kingdom continued 
the idea of a common UK citizenship, in order to avoid statelessness when 
Commonwealth territories became independent, issued their own nationality 
laws and some British subjects proved ineligible. But in 1962, for the first time, 
totally free entry from the Commonwealth into the United Kingdom was lim-
ited, being now reserved for a person who was born in the United Kingdom or 
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was a UK citizen holding a UK passport. Immigration for those not falling in 
this category was to be on a quota basis, with a queue for applications.292 

In cases of an unconditional entitlement to enter several territories – and not 
just that of the country of origin – the cycle of interdependence between RL 
and RE would seem perfect. Lacuna abound in law, but no absence of norms 
in the form of a gap or lacuna can be said to be at play in the interdependence 
between RL and RE where return is possible. But what cases like Xhavara 
and Others also show is that problems start to appear as soon as return proves 
unfeasible. Here, neither RA, nor RR provisions do the trick. Current human 
rights norms fail to ensure not only that emigrants arrive safely at their desti-
nation once they have left a third country, but also provide legal protection for 
‘un-returnable’ migrants.293 If a lacuna is what many scholars seem to be 
searching for when they refer to the ‘asymmetry’ between RL and RE in the 
set of international legal norms governing migration worldwide, then a candi-
date for such a lacuna would be the lack of an enforceable human right to 
return in cases where the emigrant is fleeing her home country. It is also un-
clear, it should be stressed, precisely what would even count as such a right in 
this context. 

4.3. UKHL and the Regina v. Immigration Officer at Prague 
Airport Case 
Another case relevant in the European dimension – at least at its time of oc-
currence when the United Kingdom was still among the EU Member States – 
is the case discussed before the House of Lords regarding the violation of RL 
of Czech citizens of Roma origin at the Václav Havel Airport in Prague. 

In this case brought before the House of Lords, the United Kingdom was 
accused of discriminating Czech nationals setting off to its territory from Pra-
gue on the basis of ethnicity. Members of the Roma minority were thus pre-
vented from boarding the airplane by British officials and the case was, in the 
words of Baroness Hale, ‘systematically discriminatory and unlawful’.294 
What the UK attempted to prevent was the arrival of Czech nationals into its 
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jurisdiction where they would be allowed to request asylum on grounds of a 
well-founded suspicion of fear of persecution. This policy had been the object 
of a previous agreement between the two countries: 

The effect of this [agreement] was to permit British immigration officers to 
give or refuse leave to enter the UK to passengers at Prague Airport before 
they boarded aircraft bound for this country. The agreement was first imple-
mented on 18 July 2001. British immigration officers were posted to Prague 
airport to ‘pre-clear’ all passengers before they boarded flights for the UK. 
Leave to enter was granted to those passengers requiring it who satisfied the 
officers that they were intending to visit the UK for a purpose within the Im-
migration Rules. Others who required leave to enter, including those who 
stated that they were intending to claim asylum in the UK and those who the 
officers concluded were intending to do so, were refused leave to enter.295  

Note that ‘leave to enter’ here, meaning a permission to enter – and not the 
empirical fact of exiting in order to enter elsewhere – is interesting because it 
refers to a situation in which the right to enter (RE) takes the shape of denying 
the empirical possibility of exiting. These individuals are actually hindered 
from physically bordering the plane. What the policy does is to erect a physical 
obstacle to the liberty – here intended in the Hobbesian sense of ‘absence of 
external impediments’296 – of these persons to ‘leave’, i.e. to engage in the 
physical movement (entering the plane) needed for them to exercise their RL, 
if we take RL to ratio materiae cover the action of quite literally stepping 
away from the territorial jurisdiction. But it is relevant to see also that RL 
cannot be said to have been denied in toto. These individuals would still hold 
an RL: They could drive to Slovenia and board a flight from Ljubljana. Yet, 
in this case, there is one destination – that of their choice – that they are im-
peded from ‘accessing’ and this hinder is triggered by their lack of a ‘leave to 
enter’, i.e. the fact that they lack RE into the destination state. So here the 
physical, empirical manifestation of the denial of RE consists in the impedi-
ment to their exercising their RL vis-à-vis this specific destination. In effect, 
the judge adds that 

This effectively prevented them from travelling to this country, since no airline 
would carry them here. This operation was mounted at Prague Airport inter-
mittently, usually for a few days or weeks at a time, without advance warning. 
Its object was to stem the flow of asylum seekers from the Czech Republic. 
That was its effect. In the three weeks before the operation began there were 
over 200 asylum claims (including dependants) made by Czech nationals at 
entry points in the UK. Only 20 such claims were made in the three weeks after 
it began, during which period 110 intending travellers were refused leave to 
enter at Prague Airport.297 

                               
295 Ibid. 
296 Hobbes 1996 (1651): 86. 
297 Ibid. 



 

 161

In paragraph 17, the verdict draws on earlier work to emphasise the paradox-
ical predicament in which many of these migrants found themselves, a quote 
worth reproducing here: 

Article 33 concerns refugees who have gained entry into the territory of a Con-
tracting State, legally or illegally, but not to refugees who seek entrance into 
this territory. In other words, Article 33 lays down the principle that once a 
refugee has gained asylum (legally or illegally) from persecution, he cannot be 
deprived of it by ordering him to leave for, or forcibly returning him to, the 
place where he was threatened with persecution, or by sending him to another 
place where that threat exists, but that no Contracting State is prevented from 
refusing entry in this territory to refugees at the frontier. In other words, if a 
refugee has succeeded in eluding the frontier guards, he is safe; if he has not, 
it is his hard luck.298 

This last turn of phrase concerning the consistency of the RA is reminiscent 
of the way Hobbes famously phrased the ‘right’ to rebellion when he writes, 
in Leviathan, that subjects to a sovereign have a right to try to evade capital 
punishment only if they succeed in doing so, in an evident conceptual collapse 
of the right to do something and the power to do it.299 The problem of course 
is that whether evading the guard cannot be known beforehand so no ‘right’ 
(being a legal position) can be made to have its validity depend on circum-
stances that only appear ex post factum.  

The official opinion also remarks that this approach had already been up-
held by the High Court of Australia and by a majority of the United States 
Supreme Court (namely, the United States Supreme Court Opinion in Sale v. 
Haitian Centers Council, June 21, 1993). In the latter case, practices of ‘inter-
ception-at-sea’ which became widespread in the 90s following the coup in 
Haiti which caused a substantial inflow of Haitians into the U.S., were deemed 
unlawful by the UNHCR and again by the Inter-American Commission on 
Human Rights, who very poignantly considered it an ‘unlawful form of re-
foulement’.300 In line with the UN, this regional body went against the Amer-
ican Supreme Court, for which 

this provision [non-refoulement] has not being applicable in a situation where 
a person is returned from the high seas to the territory from which he or she 
fled. Specifically, the Supreme Court held that the principle of non-
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refoulement in Article 33 did not apply to the Haitians interdicted on the high 
seas and not in the United States’ territory.301 

In stark opposition to the American Supreme Court, the Inter-American Com-
mission was adamant: 

The Commission does not agree with this finding [of the Supreme Court]. The 
Commission shares the view advanced by the United Nations High Commis-
sioner for Refugees in its Amicus Curiae brief in its argument before the Su-
preme Court, that Article 33 had no geographical limitations.302 

In all these instances, a recognition that the legal protection of asylum-seekers, 
and those who are protected by non-refoulement provisions, is only possible 
once the migrants are already present in the jurisdiction of destination states 
is also an acknowledgment that RL is growingly being thwarted by preventive 
policies of countries unwilling to receive more immigrants. This represents an 
obvious limitation of RL, since following General Comment No. 27, HR law 
places no restriction on the individual choice of the emigrant as to where he 
voluntarily wishes to go.303 Most obviously, the more countries restrict entry 
rights and their material conditions of exercise (e.g. though visa policy, out-
sourcing of border control etc.) the more migrants are de facto conditioned in 
their liberty to choose where to go - precisely one of the liberties that the 
‘right’ is supposed to protect and enforce legally.304 

Having in the previous section and in this one given an overview of the 
various legal positions relevant for the relation between RL and RE, such as 
they appear in major international law instruments, and reviewed the relevant 
case law with regard to RL, the following section turns to offering a more 
systematic treatment, or reconstruction, of the right to leave; a reconstruction 
that attempts to offer a bird’s view on the migration rights I have hitherto 
merely listed that also takes their rationale into account. The purpose of this 
more systematic reconstruction is to assess the descriptive claim that the de-
bate builds on. 

5. On the Triangulation of Rights governing Migration  
In this section an effort is made to reconstruct RL and RE so as to offer the 
big picture and not only lists the various legal positions such as they appear in 
treaties, conventions and case-law that was presented in the previous section. 
I here advance the view that the current international migration regime 
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governs exit and entry through the ‘triangulation’ of legal rights – leave (RL), 
return (RR), asylum-seeking (RA), non-refoulement (RnR), family reunifica-
tion (RfR) and the right to a nationality (RN). My claim in this section is that 
RL brings to the fore the structure of the current international regime of mi-
gration rights. This structure is made up of a limited number of essential hu-
man rights: RL, RA, RR, RnR, RfR and RN. Furthermore, this structure raises 
the question of the relation among these basic migration rights, and between 
them and other rights, which I dissect in the next chapter. Suffice it to say for 
now that rights-relations seems necessary to fulfil the purpose of the legal sys-
tem known as HR law. This system contains legal norms that operate together 
to ensure worldwide legal protection of persons. My hope is to hereby offer a 
valuable contribution to the understanding of migration law beyond the more 
traditional legal dogmatic perspective that lists different legal positions, rights 
and duties, associated with various statuses (see previous section). In sum, I 
hope to offer a vue d’ensemble that takes the rationale of the norms into con-
sideration. 

5. 1. General Observations  
As mentioned, in the contemporary academic debate on migration rights the 
claim that the legal right to leave a state (RL) - enshrined in the Universal 
Declaration of Human Rights of 1948 (UDHR) - does not entail a legal right 
to enter another state (RE) has become widespread. This claim has caught the 
attention of many observers who have, for the most part, taken it as a fairly 
undisputed description of current international law. The polemic arises, how-
ever, from disagreement as to whether this alleged state of affairs is either 
immoral or unlawful (or both) as, according to some authors at least, it would 
expose the migrant to moral injustice and a protection gap in the contemporary 
human rights regime: namely, that of having, after leaving a country, nowhere 
to go.  

It should be noted that the predicament of having nowhere to go does not 
always presuppose that an international border has been crossed. IDPs (‘inter-
nally displaced persons’) are a case in point. Forced migrants who have 
crossed a border find themselves legally unprotected because, having left, they 
cannot, for the sake of their lives, return. Note, however, that RL is relevant 
also for IDPs who are usually denied their RL. RL and RR can thus only en-
sure protection if an individual is able to leave and, if not accepted by any 
other country, return to their home country. From a HR law perspective, RL 
is therefore a legal entitlement that seems to protect an exit movement, and 
this action must culminate in entry, even if that entry is synonymous with re-
turn. As Moreno-Lax notes this is not, at least from a legal perspective, 

 ‘perceived as a negation of the substance of the right to leave. It is rather taken 
as a sort of collectivisation of the responsibility of states ‘taken together’ to 
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ensure access to at least one of them. This construction sees not the individual 
Contracting Parties to the Covenant, but the international community ‘as a 
whole’ to be under the duty to facilitate the realisation of the right to leave’305 

As suggested by the legal cases referred to in this chapter, there is a strong 
relation between exit and entry rights that shows itself in the failure to meet 
the expectations of complainants when RL is not followed by RE. Today, the 
RL prescribes that all states are under a legal obligation to let leave, which not 
all states bound by this obligation actually respect in practice (e.g. detention 
of stateless or unreturnable migrants) but that is another matter. At any rate, 
international HR law does not include a duty imposed on all states that all or 
single states must open their borders to let in, except in the cases foreseen by 
the law (i.e. RA, RR, RnR and RfR). The human right to leave can thus be 
claimed in all countries signatories of the UN Declaration, but there is no hu-
man right to enter all countries or any one country other than that of national-
ity. There is a human right to leave from any country signatory of the UN 
Declaration, but no human right to enter into any other country, save for the 
cases listed above which are exceptions to the rule and as such confirm the 
rule. It ought also to be added that the right of an individual to leave her coun-
try of residence has for a long time been acknowledged in customary interna-
tional law and in ius cogens, despite the great number of domestic legal dis-
positions that, on different occasions and in different states, has restricted it or 
forbid it on a variety of grounds. One effect is that ‘the right to leave and the 
right to seek asylum are intertwined in the case of the Refugee Convention 
(…). [T]he denial of the right to leave may indirectly entail a denial of the 
right to seek asylum’.306 Based on this, Moreno-Lax calls upon a ‘right to flee’ 
as a way of articulating RL and RA: 

for those escaping oppression, to the right to leave any country there joins the 
right to seek asylum from persecution as a fundamental factor in what can be 
denominated as ‘the right to flee’. (…) It hence appears that the aggregate right 
to leave to seek asylum entails a stricter limit on State discretion than the right 
to leave operating alone. Public order considerations will play a lesser role, if 
any at all, when constraining the right to leave of potential refugees, as the 
underlying motives of flight (a related obligations of non-refoulement) must be 
taken into account.307 

In other words, we can say that the interdependence between the right to leave 
(RL) and the right not to be pushed back (RnR) takes on two forms in the 
contemporary human rights regime. On the one hand, we find a ‘right to flee’ 
and on the other we find a ‘right to abode’. The ‘right to flee’ consists in the 
interdependence of the right to leave (RL) and the right to asylum (RA) as 
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Moreno-Lax aims to show. What we could call ‘right to abode’ would hence 
consist in the interdependence of the right to leave (RL) and the right to return 
(RR) to the effect of granting the citizen a right to return, and stay (i.e. abode), 
in her country of nationality. Indeed, the fact that nationality is often con-
nected to a right not to be deported reflects this situation. The law does not 
make explicit reference to this terminology (right to flee, right to abode) so 
these are terms that serve the purpose of illustrating what action, ratio mate-
riae, is protected in the interdependence between, on one side, RL and RA 
and, on the other, RL and RR. 

Given the set-up of the current international migration regime, which gov-
erns exit and entry through the triangulation of rights – right to leave (RL), 
right to return (RR), right to seek asylum (RA), right to family reunification 
(RfR) and the right to non-refoulement (RnR) – it becomes a salient feature of 
HR law that – where special circumstances of humanitarian protection and 
asylum protection do not make other right applicable ratio personae – the only 
state that is under an unqualified duty to open its borders is the country of 
nationality of the returnee (RR). Perhaps it could be argued that the right to 
leave could be more easily implemented by ensuring a second destination of 
return, apart from the state of nationality or habitual residence. Creating a sec-
ond home country, i.e. imposing the obligation to allow entry into more than 
the state of nationality could in theory obviate the problem. This, however, 
would require that SRE to be further limited, so more limited than it currently 
is on the grounds of RA, RnR and RfR. This might strike some as a quite high 
political cost that states are unlikely to accept, a point however that lies beyond 
the scope of the present dissertation. 

5.2. The Statist Assumption  
At this stage, it is of importance to observe that the problem, as we shall see, 
is connected to the more general problem of making sure that the actor that is 
the perpetrator is not also the actor set to protect from abuse, as is most often 
the case in HR law, where the state is both the agent set to protect and the most 
typical abuser of human rights. This general problem may be cast in terms of 
the ‘statist assumption’ in HR law. Neither the UDHR nor the ICCPR shy 
away from a blunt assertion of the ‘statist’ view that still pervades HR law.308 

This statist assumption is reflected in the Universal Declaration of Human 
Rights (UDHR), and percolates through other instruments. The UDHR speaks 
of a ‘right to nationality’ but not in the country of one’s residence or choosing. 
It affirms the right ‘to freedom of movement and residence’ but only ‘within 
the borders of each state’ and everyone’s ‘right to leave any country, including 
his own, and to return to his country’, but not to enter another. Other bind-
ing instruments follow this pattern. (…) Of course, these contradictions create 
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instabilities and sites of contestation, with diverse outcomes when migrants 
and refugees seek to draw down universal protections into particular con-
texts.309 

Having the country of departure as the only country of eventual destination 
shows its problematic consequences most clearly in cases where that state is 
the perpetrator of human rights violations. It means that those whose lives are 
indeed threatened must decide between a deadly return (and/or stay), and the 
thorny and uncertain process of an asylum request, conditional upon success-
ful arrival to another country willing to take the person in. At this juncture 
there is a clear breaking point, given that while both exit and return rights 
correlate to general obligations of states who are the key duty-bearers of hu-
man rights, signatory states are under no obligation to grant asylum to appli-
cants or to allow abode of irregular immigrants. Indeed, the duty correspond-
ing to SRE is that it is obligatory that any non-national who wants to be al-
lowed entry into a state apply for permission to do so. But it is evident at this 
point that to ask to be let in is very different from having a right to be let in. 
At this point, the seemingly gapless legal system cracks open: what happens 
to the ‘un-returnable’ who fails the asylum application or the application for 
ancillary humanitarian protection and is not eligible for family reunification 
rights? Which place is reserved, in the system, for these unreturnables? What 
place is there for those hindered from even filing for asylum as Hassan Al 
Kontar? 

In restricting the personal scope of application of RE as compared to RL, 
HR law ‘acknowledges and accommodates States migration control impera-
tives’310 (SRE). The sovereign prerogative of states to choose their own popu-
lations is clearly espoused in the UDHR, despite the efforts of many official 
rapporteurs and the Universal Declaration drafters themselves – such as René 
Cassin – to give it a cosmopolitan spin or, more precisely, a global protection 
mechanism.311 States have kept more power as regards immigration than as 
regards emigration; they enjoy powers in immigration control that they lack 
in regulating emigration. 

In this regard, HR law accommodates for the right of sovereign states to 
control immigration as per analogy with the right of self-determination of peo-
ples or the human right of association, where human aggregates are entitled to 
exclude those who they do not want as members. And given that states are the 
main guarantors and enforcers of human rights, the human rights of nationals 
are prior to those of others, at least as far as migration is concerned. 

The Covenant does not recognize the right of aliens to enter or reside in the 
territory of a State party. It is in principle a matter for the State to decide who 
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it will admit to its territory. However, in certain circumstances an alien may 
enjoy the protection of the Covenant even in relation to entry or residence, for 
example, when considerations of non-discrimination, prohibition of inhuman 
treatment and respect for family life arise.312 

HR law hence acknowledges the right of a state to exclude (SRE) by the very 
absence of a human right to enter (RE):  

When it comes to entry and residence rights, the notion of the State’s ‘sover-
eign’ right to exclude sometimes seems to obviate any need for justification of 
its actions. Here, we encounter a version of old-style sovereignty, which elides 
sovereignty and unfettered State discretion. I refer throughout to the ‘statist 
entry control assumption’ or simply the ‘statist assumption’ to connote this 
notion that States have a sovereign right to exclude aliens without justification. 
Undoubtedly, this notion warrants challenge on ethical grounds, and cries out 
for historical corrective. The statist assumption seems out of place in an age of 
human rights, and increasing transnational economic and social interpenetra-
tion. Yet, in the migration context, it remains stubbornly ingrained.313 

As we saw, in HR law, entry is allowed unconditionally only to return to one’s 
own country of nationality or to seek asylum, where being granted the right to 
abode as refugee is itself left to state discretion. States are not under an obli-
gation to grant refugee status but only to assess applications by asylum-seek-
ers, even though states cannot push back people to places where their lives 
may be at risk (RnR). This does not imply that people in general are not al-
lowed to seek permission to immigrate anywhere they please, but that they do 
not have a legal right to do so simply in virtue of being persons.314 The obliga-
tion corresponding to SRE, as referred above, holds that it is obligatory that 
any non-national who wants to be allowed entry into a state apply for permis-
sion to do so. Therefore, ‘a State may also impose general conditions upon an 
alien who is in transit’.315 Regular immigration requires additional require-
ments that states are free to shape as they please:  

Consent for entry may be given subject to conditions relating, for example, to 
movement, residence and employment (…) However, once aliens are allowed 
to enter the territory of a State party they are entitled to the rights set out in the 
Covenant.316 

The aforementioned §6 does not mean that all rights in the UDHR are recog-
nized to the non-national or person as such. Some articles rely on a different 
personal scope of application. For example, article 24 of the UDHR states that 
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‘everyone has the right to take part in the government of his country’ but not 
all have rights of political participation elsewhere than in their country of na-
tionality. The same goes for access to public services. Given that the ‘will of 
the people’ is taken as the basis for ‘the authority of the government’ then 
those who are not (yet) part of the people can be excluded from political par-
ticipation. On this matter, the HRC has stated that ‘some of the rights recog-
nized in the Covenant are expressly applicable only to citizens (art. 25)’.317 
States are therefore in a position to control, at least to some extent, who is to 
become part of the political community. Even though that does not authorise 
them to violate the rights of non-nationals on the territory, these individuals 
may be denied access to the human rights that obtain strictly in the context of 
the legal relation between a state and its people.318 

My claim is thus that RL brings to the fore the structure of the current in-
ternational regime of migration rights. This structure is made up of a limited 
number of human rights: RL, RA, RR, RnR, RfR and RN. This structure raises 
the question of the interdependence among these migration-related rights, and 
between them and other rights. This interdependence seems necessary to fulfil 
the very purpose of HR law. 

Furthermore, the fact that human rights are framed as ‘human’ rights makes 
clear that, apart from what the system itself prescribes in its ‘exception provi-
sions’ to do mostly with security concerns or ‘specifications’ for certain cate-
gories (e.g. children rights), the bearers of these rights are generally those en-
joying personhood (i.e. all persons). As Costello points out,  

Human rights are understood as universal, in that they inhere in all persons 
simply by virtue of their being human. That promise sits uneasily with statist 
border control, which presupposes rights enjoyed within bounded States, with 
States having a sovereign right to control admissions.319 

The system thus operates under the strong assumption that, as parties to the 
treaties that make human rights conventions binding upon its signatories, 
states are the duty-bearers of these rights (i.e. are held to observe these rights), 
with the notable exception of SRE where the duty-bearer is the person, not the 
State. To be more precise, the State’s right to exclude (SRE) is the right of the 
State, not of the human being, albeit it is laid out as a consequence of the 
collective right to self-determination (SD), which – again – is not a right of 
the person but a right attributed to a collective, namely the State. SRE pre-
scribes that ‘it is permitted to all states to allow entry of any person they wish’ 
and the corresponding obligation prescribes that ‘it is obligatory that any non-

                               
317 Ibid: 2. 
318 Benhabib 2004: 11. 
319 Costello 2016: 10. 



 

 169

national who wants to be allowed entry into a state apply for permission to do 
so’.320 

Hence the inclusion of a right to nationality as a human right as well. The 
right to nationality serves the purpose of avoiding states to engage in buck-
passing; if it were not for this right, states could transform any given minority 
into stateless and chase its members off their territory. The Third Reich docet. 
So the right to nationality serves the purpose of avoiding getting a situation in 
which the state who has the responsibility for person X avoids this responsi-
bility by simply making that person stateless, and then denying her the right 
to abode or stay on the territory of the state. This become clear from the com-
ments made for instance by Oppenheim in his ground-breaking work on inter-
national law where he writes that ‘from the point of view of international law, 
the stateless person is an anomaly, nationality still being the principal link 
between the individual and the Law of Nations’321 and then describes the state-
less person as a kind of flotsam – a ‘res nullius’ – i.e. a ‘thing’ which in the 
eyes of international law is without legal existence. Even though the legal sit-
uation of stateless have changed since the days of Oppenheim, his analogy 
between a stateless person and a flagless ship sailing on the high seas is still 
instructive as far as the importance of the right to nationality is concerned.322 
The question as to what happens when an individual leaves the jurisdiction 
under which (s)he is protected is hence of perennial import - and so is the 
question of the possibility of return to it, should such legal protection falter 
abroad. 

Now, the failure of HR law to achieve its purpose of ensuring legal protec-
tion for all persons engaging in cross-border movement usually comes in three 
forms. But in all of these forms, the norms fall short of performing their func-
tion within the system, i.e. they miss their own rationale. Sometimes, they 
conflict with each other so that some rights trump others in ways that leave 
the legal subject unprotected (e.g. antinomy). Other times, it is the very ab-
sence of norms enshrining rights that leave the subject unprotected (e.g. la-
cuna). On other occasions still, the duty bearer lacks the legal power, lies out-
side the jurisdiction, or is simply left unidentified, in such a way that rights 
remain uncorrelated to specific duties on the part of states. Such rights are 
called imperfect (ius imperfectum) as opposed to perfect rights (ius perfec-
tum), where the duty-bearer of the corresponding obligation is determined.  

As we saw from the examples above, with respect to RR or RA, states at-
tempt to push their legal responsibilities onto other states by interdicting mi-
gration flows coming from abroad. This results in persons who can neither 
enter the state of destination, nor return to their country of provenance: like 
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Hassan Al Kontar, they end up stranded at the border. The lack of legal pro-
tection that thus arises that I call ‘protection gap’ exists albeit it has been mis-
interpreted and sometimes misplaced by many theorists. The vue d’ensemble 
of the migration regime in international HR law that this section has offered 
helped to show where, more precisely, the protection gap is located.  

6. Conclusions  
In this chapter I have offered an overview of what we know on the problem 
from the legal literature. I reviewed the literature focusing on the way entry 
and exit are conceived in connection to HR and international law. I thus at-
tempted to sum up the legal state of the art on the legal right to leave (RL). I 
concluded from this overview that the relation between exit and entry rights 
does not succeed in fulfilling the purpose of the system, namely to protect the 
person from the limbo of having no place that will admit her after having le-
gally left. The legal state of the art thus confirms that the problem of the rela-
tion between RL and RE has been left unanswered by the law as it currently 
stands. 

At the same time, however, we learnt another thing from this overview. I 
have highlighted that in principle, given the legal entitlement of every human 
subject to a nationality (RN), the system is built on the assumption that na-
tional citizenship is the status that ensures rights protection and that therefore 
those who leave can always return home to find in it the legal protection that 
they could be denied when attempting (and possibly failing) to enter else-
where. I call this ‘prodigal symmetry’ because from this perspective, the sys-
tem of rights is indeed symmetrical, that is, the human right to leave (RL) does 
entail a form of right to enter, i.e. human right to return (RR) that, in combi-
nation with a right to have a nationality (RN) and a limited set of RE-rights, 
are supposed to avoid that the migrant is left stranded outside of that jurisdic-
tion that secures legal protection.  

My conclusion is that, given the structure of HR law relative to migration 
rights generally and to RL specifically – that was the object of this section – 
we can see that the frequently made claim, central to the formulation of the 
problem, according to which RL would not entail RE is not convincing. In-
deed, the right to return (RR) is a right to enter and, for sure, RL does entail 
RR in HR law. Therefore, we may conclude that in the sense specified above 
it is the case that the legal RL does entail a legal RE. In other words, what is 
preoccupying the people in the debate is not really whether the status qvo in 
international law should be reformed or not. It is about whether a putative 
status qvo in international law should be reformed or not. This shows why the 
debate is, to a certain extent, misleading from the very start: It takes its first 
move from an unwarranted empirical assumption about how the law works. 
My major findings here is therefore that (1) descriptive legal symmetrists are 
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correct in denying the descriptive claim made in the debate, i.e. that the right 
to leave a state (RL) – enshrined in the UDHR – would not entail a right to 
enter (RE). As far as the right to return constitutes a right to enter, intended as 
a right that protects a relation between the person subject to the legal order 
and the access to the territorial jurisdiction of that legal order in one guise or 
another, it is a matter of fact that in international HR law, the legal right to 
leave does entail a legal right to enter.  

However, even conceding that descriptive legal symmetrists are correct 
about the descriptive claim that the debate is grounded on, it is still insufficient 
to say that the predicament of which the case such as that of Hassan Al Kontar 
is ‘resolved’ by international HR law as things currently stand. I conclude that 
a strong relation – which I substantiate below as one of ‘rights interdepend-
ence’ – betwee exit and entry rights does not succeed in fulfilling the purpose 
of the system, if that purpose is taken to be to protect the person from the 
limbo of having no actual place that will admit her after having left (notwith-
standing that she left in a way authorized by the state of provenience), or at 
least no place that is not a detention centre. A detention centre, for sure, is an 
empirically situated place but that appears to be, in the eyes of those incarcer-
ated, precisely a nowhere. This chapter has thus helped us to show that the 
predicament of an RL without RE has been left unanswered by the law as it 
currently stands, albeit not for the legal reasons most often presumed in the 
debate. 
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Chapter 6 
Charting the Debate: 
Analysis of the Possible Relations of the Right 
to Leave and the Right to Enter and the Core 
Disagreement in the Normative Debate on HR 
Law 

1. Introduction  
As we saw in the introductory chapter, the descriptive (and quite generic) 
claim about the human right to leave in international HR law, according to 
which the right to leave a state (RL) – enshrined in the 1948 UDHR – does 
not entail a right to enter (RE) is typically made in relation, or conjunction, 
with another set of claims. Among them, the claim that this alleged state of 
affairs is wrong somehow as well as the opposite view (that it is right) stand 
out as these have raised some controversy both in legal theory and in moral 
philosophy. This chapter concerns this second set of claims regarding the 
wrongfulness or rightfulness of the purported entailment between RL and RE. 
As this chapter shows, a specific strand of the normative debate around the 
RL-RE relatiom needs further clarification. My aim here is to show what the 
disagreement concerning that rights-relation, that cases like Hassan al Kon-
tar’s seems to revive, is about; or rather how we should think about the object 
of dispute in order to make sense of what we by now know about the problem. 
I argue that much of the debate focuses on matters that, albeit interesting in 
their own right, might not be what is at stake in cases like Hassan’s.  

This chapter seeks to restitute the normative legal discussion on the entail-
ment of the right to leave and the right to enter as it appears in reference to 
HR law to the centre stage of the broader academic debate about the interna-
tional migration regime. It does this by distinguishing it from the moral debate 
about the purported RL-RE relation. Surely, the legal and moral dimensions 
of the entailment of the right to leave and the right to enter appear to be inter-
twined in the literature and they are both prescriptive in nature, but this chapter 
offers a systematic overview of possible positions on the matter so as to tell 
the story of how different the normative debate about legal norms regulating 
exit and entry — and whether they entail each other — is from the parallel, 
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and also normative, debate about the morality of such entailment. This chapter 
aims to distinguish between the two so as to show that they deal with different 
core positions. 

There are two interrelated reasons as to why these lines of enquiry have 
become enmeshed with one another: first, moral philosophers have been at the 
helmet of normative migration theory and have hitherto monopolised its pre-
scriptive agenda, even when that agenda is intricately dovetailed in the legal 
content of enforceable HR norms. This leads moral theorists to make a range 
of assumptions about what HR law states which have so far lacked any proper 
scrutiny. My chapter on the descriptive dimension of the problem helps to 
grasp what HR law states more clearly with regard to the core migration rights.  

Second, there seems to be a generalised consensus that the prescriptive 
component of the debate about RL can be couched in terms of migration ethics 
exclusively, which then leads to the conclusion that all that is left for jurists to 
do is to describe what the law prescribes (as if that were not under dispute as 
well). This chapter takes issue with this rather ingrained view and sets forth 
the alternative understanding of the normative disagreement. My purpose is 
thus to outline in a clearer way than has hitherto been done what the normative 
dimension of the problem consists in: what kind of disagreement it is and what 
it is really about. 

The disagreement, I show, is about a specific stream of claims made about 
the entailment between RL and RE (or the lack thereof) that are neither de-
scriptive of the law, nor straightforwardly moral in character. I am referring 
to claims which could be characterised as de lege ferenda323 claims in the 
sense that they consist of an appeal to either (i) legal reform (to change the 
current law or create law anew) or to (ii) legal interpretation (to interpret the 
law in such manner as to change the ways it is enforced in practice). It is clear 
that the law that is referred to in this context is generally international law. 

This stream needs to be awakened from its current slumber, toward which 
the unclear and ambiguous terms of much of the current ethical debate has 
contrived. The fact is that the discussion about an alleged asymmetry between 
RL and RE in HR law remains highly convoluted and lost between the de-
scription of a legal ‘is’ and an all-out ethical prescription, as well as cashed 
out in metaphorical terms as we have previously seen. Therefore, in the pre-
sent chapter I disentangle, on the one hand, the set of normative claims about 
the RL as it appears in reference to HR law from descriptive claims; and on 
the other, I distinguish claims about the law from claims that, albeit normative, 
concern morality, not law.  

In order to reach this aim, I have charted the possible positions with regard 
to the problem so as to bring out the core normative debate on the alleged state 

                               
323 De lege ferenda refers to ‘the law which is being sought to establish’ and hence ‘as it ought 
to be’. It is usually opposed to ‘the law which is presently in force: the law as it ‘is’ (Grant and 
Barker 2009: 345). 
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of affairs in international HR law. That debate, as we have seen in the previous 
chapters, is about whether HR law ought to enshrine a legal RL that entails a 
legal RE of equivalent material and personal scope of application. This claim 
(and the corresponding counterclaim) needs to be isolated from other claims 
which are, although seemingly close, quite different in nature and purpose. As 
mentioned, the alleged state of affairs in contemporary HR law is often framed 
in terms of an ‘asymmetry of rights’ and we have seen earlier that this charac-
terization can be quite misleading. Hence, this chapter starts by providing a 
systematic list of positions with a view to (1) offering an analytical overview 
of the different possible positions on the ‘asymmetry’ between RL and RE, 
and (2) to delimit the disagreement by showing which claims concerning the 
possible relation between RL and RE can rightfully be said to belong to the 
normative debate on the wrongfulness of the aforementioned state of affairs 
in law. 

Why is it necessary to apply such a filter? Because it helps to disentangle 
the claims made in the debate so as to distinguish the normative debate from 
the debate over what the law establishes; and because it helps us to discern 
those instances where the particular institutional setting of law is taken to be 
the proper tool of change vis-a-vis the recourse to the ethical discourse of 
moral rights. The first thing to notice is that while some authors refer to moral 
rights of exit and entry, others refer to legal rights as they are interpreted in 
actual legal practice and appear in the letter of the law. This means that the 
debate about the problem seems to be taking place in moral, political and legal 
theory at the same time, with prescriptive claims about what law ought to be 
often overlapping with prescriptive claims about what morality requires from 
us and descriptive claims about what law is held to be. 

This is worrying for several reasons. One reason is that it increases the risk 
of talking past each other. Another risk is that claims that are prima facie de-
scriptive in nature, at closer scrutiny, turn out to be prescriptive claims. Hiding 
beneath the strengths of outwardly descriptive statements, we find what actu-
ally are crypto-normative statements, i.e. propositions that employ the gram-
matical form of a descriptive statement to convey a normative point.324 This 
circumstance obfuscates the fact that the heart of the controversy lies not in 
what a desirable world would look like in terms of the moral rights to leave a 
country and enter another one, but rather in the normative stance one takes 
when interpreting the content of the current HR norms: Should HR law be 
reformed or not? The problem is thus about what the (international HR) law 

                               
324 This is most obvious in the case of Ferrajoli’s blunt statement that ‘the right to leave entails 
the right to enter another country’ (Ferrajoli 2018: 179). Moreno-Lax’s claim that ‘[the legal 
right to leave] should be treated as any other right enclosed in the Covenant, hence opposable 
to any Contracting Party — independent of the conduct attributable to other Parties’ is also one 
of such instances where an apparent description of a state of affairs constitutes a covert call for 
legal reform on the basis of an ‘ought’ claim which sets out not to primarily enact new legisla-
tion, but rather offer new reading of current norms (Moreno-Lax 2017: 345–346). 
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ought to be, or about how it should be interpreted. The proper terrain of the 
normative dispute is thus legal in character, even when moral considerations 
lie behind the assumptions that ground different prescriptive statements about 
how the law should be or not be.  

As we shall see sometimes it is not clear whether the claim that is made or 
that can be made about the relation between the RL and the RE is supposed to 
have bearing on international HR law or on morality. I shall call positions the 
realm of application of which is unclear or undefined ‘hybrid positions’. 

Before moving on, there is a point I would like to make about the method-
ology behind this map. For the sake of systematicity, the overview offered 
here includes core and derived positions which are ‘possible’ in the sense that 
they may or may not be held by someone in the debate but are still useful to 
gauge at for the purposes of contrast and comprehensiveness. In other words, 
not all positions charted gather the same degree of support in the literature or 
are laid out in equally clear terms. Some authors have made statements that 
are identical to how I phrase the position identified. In other cases, the posi-
tions I have identified are a simplified version of statements found in the lit-
erature. This means that not all positions listed are reflective of statements 
made in the literature. Some positions are merely potential in the sense that 
they can logically be formulated, even if they have not been held by anyone 
to my knowledge. I found it necessary, however, to include these ‘orphan’ 
positions — even so-called redundant or pleonastic cases — because the very 
exercise of laying them out brings clarity to the debate. It is thus useful to 
capture what these positions consist in precisely before excluding these from 
the scope of the disagreement properly understood, since it allows us to illus-
trate the reasons as to why these positions must be excluded leaving only two 
positions as the core ones.  

The chapter is divided into four parts. In the next section I illustrate the two 
essential criteria on the basis of which my classification is grounded. I explain 
these criteria and justify the choice of these. I then move on to list the possible 
positions concerning how RL and RE may be said to relate. Thereafter I de-
velop some considerations about the nature of the normative statements that 
play out in the debate, clarifying further the distinction between two types of 
normativity: the one that applies to the morality of migration ethics and the 
one that prescribes new legal norms and hence refers to that specific institu-
tional setting that we call interchangeably law, the law, the legal system or the 
legal order. As it turns out, not all migration ethics is concerned with reform-
ing the current migration regime as it appears in the law; indeed, some voices 
in migration ethics are foremost interested in which moral rights are justified 
and what morality requires of us. In this moral debate, to which we may as-
cribe claims made for instance by John Rawls (1999) or Michael Walzer 
(1983), what is prescribed is a desirable state of affairs that would hold in 
morality. For the advocates of freedom of movement, as cashed out in terms 
of moral rights that hold in morality, we would enjoy the moral right to 
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freedom of movement also in a situation where there would be no state and no 
institutional setting that we could recognise as a legal order. In other words, 
in the hypothetical state of nature, human flourishing might still require of us 
that we are free to roam the world freely. 

As it turns out, not all legal debate, on the other hand, is concerned with 
reforming the current migration regime as it appears in the law. There is a 
parallel descriptive legal debate concerning what this regime requires, which 
is divided over an empirical question of positive law. But the normative legal 
debate about the right to leave and whether or not it entails a right to enter is 
clearly a debate about the law, more precisely about HR law. It is also a de 
lege ferenda debate: a debate about reform of the law. I return to some of the 
key references referred to earlier in this dissertation in order to highlight the 
instances that fall in the category of the normative legal debate which this 
chapter strives to isolate from the normative moral discussion, and the descrip-
tive legal discussion about what HR law imposes. 

2. Criteria and Acronyms Employed in the Analysis 
In order to list the possible ways in which the right to leave can be said to 
relate (or not) to the right to enter, let us start by outlining the two essential 
criteria that guide my classificatory endeavour. I have already mentioned that 
when I speak of relation here, I follow Joseph Raz’s lead that ‘just as rights 
are grounds for duties and powers so they can be for other rights.’325 The kind 
of rights-relation that is at stake in the RL-RE relation is of a justificatory 
nature – not one of logical entailment. However, for mnemonic reasons of 
economy of exposition I employ the symbol ⊢ to indicate the sort of justifica-
tory entailment I have alluded to previously, that is, one in which one legal 
right is said to entail another as a matter of justification.326  

To say that rights entail each other in this way is to claim that the reasons 
grounding one right also ground the other – as well as the correlative duties 
that they generate. My belief is that talk of ‘entailment’, ‘symmetry’ or ‘inter-
action’ with regard to the RL-RE relation is about how strongly the reasons 
that justify one right also ground the other right – making the existence of one 
right ‘unjustified’ without the existence of the other. In this case of strong 
interaction we can hence speak of ‘rights-interdependence’ in the sense em-
ployed by Rosalyn Higgins or by Craig Scott327. Human rights are said to 

                               
325 Raz. 1984: 197. 
326 As I mentioned previously, RL entails RE when, along with the justification of their co-
existence, the reasons that back the existence of the former are the same ones that justify the 
existence of the latter. While in the moral debate these reasons may be moral, in the legal debate 
they are certainly of a practical kind. Hence, for those who support this view, a relation of 
interdependence or practical entailment between these two rights obtains.  
327 See Chen, Lung-chu. 1973 (indirect reference to Higgins’ “Opening Remarks”); Scott 1989. 
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depend on one another in this context not when one human right ‘justifies’ – 
as a justifiable reason – another right, but because they share in the reasons as 
to why they become rights in the first place.  

In this sense, to say that a human right entails another means that they de-
pend together on the same justification and hence relate or interact with each 
other as ‘interdependent’. Furthermore, they may do so symmetrically, that is, 
provided that their scope of application – to which I have referred to previ-
ously – is identical. Let me also point out that ‘S’ stands for symmetry (i.e. the 
claim according to which there would be entailment between RL and RE) and 
A stands for asymmetry (i.e. the opposite claim, according to which there 
would no such entailment, also summed up for mnemonic reasons in the sym-

bols ¬⊢). 

The two criteria I employ for my classification are the following. A first 
criterion is whether the claim is a descriptive or a prescriptive claim. I call a 
claim prescriptive if it consists of an ought-statement with regard to the right 
to leave (RL) and the right of entry (RE). Note that although this chapter fo-
cuses on prescriptive claims alone, there is a need to lay out the descriptive 
claims also so as to stress the difference between the two. As I move forward, 
I gradually eliminate the descriptive claims so as to single out solely the nor-
mative debate about the law, which I understand to be the core stake of the 
problem. Descriptive statements are marked with a ‘D’. Notice that descrip-
tive statements can be made about legal as much as about moral rights. 

The second criterion concerns the nature of the rights in question. I am re-
ferring to whether claims are made about moral rights or legal rights. By moral 
rights I mean justified expectations concerning others’ behaviour and by legal 
rights I mean legal positions corresponding to obligations in the law, the ob-
servance of which can be enforced in courts of law (a.k.a. justiciable). More 
refined definitions may be given, but for our purposes here – to chart the pos-
sible positions relating to the basic statements in the debate – this shall suffice. 
To make this second criteria appear in a clearer way in what follows I shall 
systematically add the letter L for ‘legal’ and M for moral when I refer to the 
RL and to RE so that we do not confuse the nature of the objects about which 
a given claim is made. Let thus LRL stand for the legal right to leave and LRE 
stand for the legal right to enter; let MRL stand for the moral right to leave 
and MRE for the moral right to enter. 

Let me emphasise from the start that some of the positions on the RL-RE 
relation are positions that are prescriptive about legal rights. What type of 
claims are these? Notice that if I claim ‘I ought to have a legal right to paid 
vacations’ I am making a prescriptive claim about a legal right. In other 
words, I am suggesting that this legal right does not exist in the current legal 
arrangement, but that the law ought to be reformed to the effect of enacting 
such a desired/desirable legal norm. But if I claim ‘I have a legal right to paid 
vacations’ I am making a descriptive claim about the law. That is, I am 
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suggesting that this legal right belongs to valid law, or law in vigour, to the 
effect that it can be enforced by an institution of adjudication like a court of 
law. If I claim, on the other hand, that ‘I have a moral right to paid vacations’, 
this is prima facie a descriptive claim about a moral right, which is a normative 
entity. Thus, such a claim is not in itself about the law. It purports to say some-
thing about my justified expectations on others’ behaviour. It does not purport 
to say anything about their actual behaviour, no on what is enforceable 
through adjudication mechanisms. Its descriptive character is such only at face 
value. The point of such a statement is not to describe neither the law, nor 
current social practice, but to claim that I ought to be treated differently from 
how the law or society currently treats me. These questions could take us fur-
ther in what would perhaps be an interesting research venue into the relation 
between law and morality, but that is not my concern here. 

By combining the two criteria on the question of the entailment of the right 
to leave and the right to enter, I have found that 16 positions are possible to 
formulate. I list these below and then proceed to analyse which of these is best 
able to grasp the gist of the problem as it appears in the normative legal debate 
over reform of HR. The combination of these two criteria of selection allow 
to delimit the claims that may be said to belong to the normative debate from 
the claims that belong to the descriptive debate over law as it stands; and to 
delimit the normative debate about the current HR regime from the normative 
debate about what morality requires from us more in general. This way of 
proceeding, I argue, will in turn allow us to locate with greater precision where 
the normative legal disagreement lies. 

3. The Possible Positions on the Relation between RL 
and RE 
By combining the two criteria on the question of the RL-RE relation, I have 
found that 16 positions are possible to formulate. Why sixteen? Because it is 
a combination of two criteria and two viewpoints (advocates and deniers). 

The positions are combined into four sets. Each set has four positions. The 
two first sets of four positions (or the first eight positions) are defined by the 
fact that the statements concerning the entailment of RL and RE are prima 
facie descriptive. The two last sets of four positions (or eight last positions) 
are defined by the fact that the statements concerning the entailment of RL 
and RE are prima facie prescriptive. Let me now spell out all combinations of 
the factors at play – regardless of their intrinsic plausibility that I discuss later. 

The first of these 16 positions I call descriptive legal symmetry (DLS) that 
holds that ‘the legal right to leave a state entails a legal right to enter in law’. 
Or more simply: LRL ⊢ LRE.  
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The second of these 16 positions I call descriptive legal-moral symmetry 
(DLMS) and it claims that ‘the legal right to leave a state entails a moral right 
to enter’. Or more simply: LRL ⊢ MRE. In this position it is unclear whether 
the claim is supposed to have bearing on international HR law or on morality: 
it is a hybrid position.  

The third of these 16 positions I call descriptive legal asymmetry (DLA) 
and it claims that ‘the legal right to leave a state does not entail a legal right 

to enter in law’. Or more simply: LRL ¬⊢ LRE. 

The fourth of these 16 positions I call descriptive legal-moral asymmetry 
(DLMA) and it claims that ‘the legal right to leave a state does not entail a 

moral right to enter’. Or more simply: LRL ¬⊢ MRE. Also this position is 

hybrid. 
The fifth of these 16 positions I call descriptive moral symmetry (DMS) 

and it claims that ‘the moral right to leave a state does entail a moral right to 

enter another’. Or more simply: MRL ⊢ MRE. 

The sixth of these 16 positions I call descriptive moral-legal symmetry 
(DMLS) and it claims that ‘the moral right to leave a state does entail a legal 

right to enter another’. Or more simply: MRL ⊢ LRE. This position is hybrid. 

The seventh of these 16 positions I call descriptive moral asymmetry 
(DMA) and it claims that ‘the moral right to leave a state does not entail a 

moral right to enter another’. Or more simply: MRL ¬⊢ MRE. 

The eight of these 16 positions I call descriptive moral-legal asymmetry 
(DMLA) and it claims that ‘the moral right to leave a state does not entail a 

legal right to enter another’. Or more simply: MRL ¬⊢ LRE. This position is 

hybrid. 
From the ninth position onwards, we find positions the statements of which 

are prescriptive in character.  
So, the ninth of these 16 positions I call prescriptive legal symmetry (PLS) 

and it claims that ‘the legal right to leave a state should entail a legal right to 

enter another’. Or more simply: it ought to be the case that LRL ⊢ LRE. 

The tenth of these 16 positions I call prescriptive legal-moral symmetry 
(PLMS) and it claims that ‘the legal right to leave a state should entail a moral 

right to enter another’. Or more simply: it ought to be the case that LRL ⊢ 
MRE. This position is hybrid. 

The eleventh of these 16 positions I call prescriptive legal asymmetry 
(PLA) and it claims that ‘the legal right to leave a state should not entail a 
legal right to enter another’. Or more simply: it ought not to be the case that 

LRL ⊢ LRE. 
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The twelfth of these 16 positions I call prescriptive legal-moral asymmetry 
(PLMA) and it claims that ‘the legal right to leave a state should not entail a 
moral right to enter another’. Or more simply: it ought not to be the case that 

LRL ⊢ MRE. This position is hybrid. 

The thirteenth of these 16 positions I call prescriptive moral symmetry 
(PMS) and it claims that ‘the moral right to leave a state should entail a moral 

right to enter another’. Or more simply: it ought to be the case that MRL ⊢ 
MRE. 

The fourteenth of these 16 positions I call prescriptive moral-legal sym-
metry (PMLS) and it claims that ‘the moral right to leave a state should entail 
a legal right to enter another’. Or more simply: it ought to be the case that 

MRL ⊢ LRE. This position is hybrid. 

The fifteenth of these 16 positions I call prescriptive moral asymmetry 
(PMA) and it claims that ‘the moral right to leave a state should not entail a 
moral right to enter another’. Or more simply: it ought not to be the case that 

MRL ⊢ MRE. 

The sixteenth of these positions I call prescriptive moral-legal asymmetry 
(PMLA) and it claims that ‘the moral right to leave a state should not entail a 
legal right to enter another’. Or more simply: it ought not to be the case that 

MRL ⊢ LRE. 

Now that we have spelled out the possible positions as to how RL can be 
said to relate to RE, let us scrutinize the plausibility of the different positions. 

4. Scrutiny of the Possible Positions on the Relation 
between RL and RE 
Not all the previously listed positions are plausible to hold. Some are redun-
dant, pleonastic and some are problematic because of other reasons. Let start 
by erasing the positions that we can exclude on grounds of redundancy. 

These are statements that are prescriptive and concern moral rights. The 
positions of prescriptive claims about moral rights constitute a repetition of 
the same claims that are already found in the descriptive positions about moral 
rights. Thus, prescriptive positions about moral rights overlap with descriptive 
positions about moral rights since in both cases we are dealing with moral 
rights. The ought character is embedded already in the adjective ‘moral’ when 
applied to rights:328 we already know that we are discussing what morality re-
quires of us in terms of how we ought to regulate our behaviour to the effect 
                               
328 This is so in legal theoretical discourse. In law, ‘moral rights’ typically refer to legal posi-
tions held by creators of copyrighted works recognized in civil law jurisdictions, stemming 
from the French intellectual property laws of the end of the 19th century. 
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of not infringing or violating a given moral right. To add that we ought to have 
a given moral right is pleonastic in this sense. Hence, I may exclude from 
further purview the positions of prescriptive moral symmetrists (PMS) and of 
prescriptive moral asymmetrists (PMA). In fact, prescriptive moral symme-
trists can be considered a pleonastic rephrasing of the point already exposed 
in descriptive moral symmetrists (DMS) and prescriptive moral asymmetrists 
can be considered a pleonastic rephrasing of the point already exposed in de-
scriptive moral asymmetrists (DMA). If my reading is correct, we should 
hence retain descriptive moral symmetrism and descriptive moral asymme-
trism, instead of unnecessarily multiplying the entities in the way done by pre-
scriptive moral symmetrists and prescriptive moral asymmetrists. 

We should also note that the argument concerning the redundancy of state-
ments that are prescriptive and concern moral rights extend to the hybrid po-
sitions as well. The prescriptive character of these ought statements is already 
embedded in the noun ‘moral right’ and this is so regardless of whether the 
position understands the direction of the entailment to go from legal rights to 
moral right, or vice versa, from moral rights to legal rights. Hence, we may 
exclude form further purview the hybrid positions that are prescriptive in char-
acter and concern moral rights. In other words, we may exclude form further 
purview the positions of prescriptive legal-moral symmetrism (PLMS), ac-
cording to which the legal right to leave a state should entail a moral right to 
enter another; prescriptive legal-moral asymmetrism (PLMA), according to 
which the legal right to leave a state should not entail a moral right to enter 
another; prescriptive moral-legal symmetrism (PMLS), according to which 
the moral right to leave a state should entail a legal right to enter another; and 
prescriptive moral-legal asymmetrism (PMLA), according to which the moral 
right to leave a state should not entail a legal right to enter another. For our 
purposes it will be sufficient here to consider the descriptive hybrid variants. 

Now given our aim to delimit the normative debate we are also able to 
exclude all the descriptive positions about legal rights, the purpose of which 
is simply to record what the norms LRL and LRE state in HR law. These de-
scriptive legal statements need to be eliminated not because they are implau-
sible as such, but because we are attempting to pin down positions of a nor-
mative debate over the desirability of reform of HR law, not a descriptive legal 
debate over what the international law requires as it currently stands. This lat-
ter debate is best framed as a debate in law and the hermeneutics usually em-
ployed in legal dogmatic analysis are susceptible of offering a way to answer 
what the law requires as it currently stands. Quite another matter is whether 
the law should be reformed. Hence, I may exclude from further purview the 
positions descriptive legal symmetry (DLS) and descriptive legal asymmetry 
(DLA). I have dedicated a chapter to defending the good reasons why, in cur-
rent international law, we may say that descriptive legal symmetry holds, de-
spite the fact that in the normative debate over the problem it is so often as-
sumed that descriptive legal asymmetry holds. At any rate, both descriptive 
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legal symmetry and descriptive legal asymmetry are a matter of positive law 
that, as such, can be discarded here. 

In spite of all the differences within each camp and the arguments mobi-
lised therein, this normative legal debate over the problem is not a debate 
about which norms are actually part of valid international law: the debate over 
moral rights of entry and exit is, for sure, not a debate over what is required 
by law as it stands; nor is it a debate over which interpretation of valid legal 
norms is to be preferred and on what grounds. But, as we have seen, this moral 
debate is often premised on an unwarranted empirical assumption about the 
law, namely the position identified as descriptive legal asymmetrism, but that 
is another matter. What should be noted here is that the debate about whether 
or not the moral right to leave entails (or not) a moral right to enter is a debate 
about something different than the legal debate on how to best pin down valid 
international law. Even when it does seem to carry a prescriptive aura that 
points in the direction of a law-in-the-making, the debate over moral rights is 
not about positive law as it is laid down. We should therefore exclude from 
further purvey here the normative claims about moral rights that hold in mo-
rality. In other words, descriptive moral symmetry (DMS) and descriptive 
moral asymmetry (DMA) may be true or false, quite regardless of the law. 
Normative methods would probably be best suited to find out whether we have 
moral reasons for favour one or the other position. This is a normative enquiry 
that is valuable in its own right, but it is not what is being debated. Hence, we 
gain in clarity by discarding DMS and DMA at this stage.  

Yet another problem is posed by the descriptive hybrid statements. It is 
somewhat unclear what it means to say that a legal right would entail a moral 
one, or that a moral right would entail a legal one. Under the assumption that 
morality and law constitute two different normative systems, it is not obvious 
to explain how any position in one kind of normative system may entail a 
position in another kind of normative system. Under the assumption that, say, 
sports and fashion constitute two different normative systems, it is not obvious 
to see that a right in the sporting system may correspond to, or entail, a right 
in the fashion system. Furthermore, the assumption that morality and law do 
constitute two different normative systems is not particularly far-fetched: it is 
commonly assumed in philosophy of law. If this assumption did not hold, it 
would become harder to explain how we can say that a law is immoral since 
the ordinary way of explaining this presupposes that one may use the standard 
of morality to assess the law. Were the systems or standards identical, this 
explanation would not be convincing. The assumption concerning the ability 
to draw an analytical distinction between law and morality may be taken on 
board also where these two normative systems are cast as having connections 
or having other forms of contingent relations (historical origin or other). Yet 
the vexata quaestio of the connections between law and morality need not 
bother us here: it suffices to notice that it is not clear what is meant when one 
says that a moral right corresponds or entails a legal right. A moral right is not 
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as such identical to a legal ground and legal rights are said to entail one another 
on the basis of a legal ground. 

Moreover, given that, in the context of the debate, the right to leave is al-
ready positivised into a legal right to leave, one’s moral reasons to leave may 
be redundant respective of your legal reasons to be free to do so, where the 
right to leave is legally enforced (unless one would want to claim that there 
are no moral reasons to leave, but that is not how the debate is cast). Hence, 
we can conclude that the position of descriptive moral-legal symmetrists 
(DMLS), according to which the moral right to leave a state entails a legal 
right to enter another, and that of descriptive moral-legal asymmetrists 
(DMLA), according to which the moral right to leave a state does not entail a 
legal right to enter another, are simply not instructive in order to make sense 
of the normative debate about HR law that we are focusing on.  

Apart from this unclarity, the hybrid positions also suffer from vagueness 
in another sense. One problem with the hybrid positions is that the realm of 
application is unclear. Is the position about what holds in morality? Or is the 
position a position about what ought to hold in the law? It is the case that when 
we speak about legal rights entailing other legal rights, it is a statement about 
the law, not about morality. The very purpose of the adjective is to qualify a 
legal position attributable to someone. Also, when we speak about moral 
rights entailing other moral rights, we do not purport to make a statement 
about the law as it stands but possibly the contrary; in such case, there can 
often be an unarticulated assumption that our legal organisation does not rep-
licate this state of affairs in morality, to the effect of allowing the speaker to 
claim that law does not respect what holds in morality or is immoral. Thus, it 
makes sense to understand claims about moral rights entailing other moral 
rights to be an assertion about what would hold in morality. But when we say 
that a moral right entails a legal right, nevertheless, we do not know whether 
it should be interpretated as being a claim about the law or about morality. 
The unspecified realm of application of these descriptive hybrid statements 
makes them a bit unclear. 

When descriptive legal-moral symmetrism or descriptive legal-moral 
asymmetrism claim that the legal right to leave a state entails (or not) a moral 
right to enter another, it is left undetermined whether this set of claims is best 
understood to be about how we should regulate our behaviour via-à-vis other 
persons in general, or if it is best understood as being about how law ought to 
be reformed. Yet, it does matter because law is a particular institutional setting 
that may justifiably employ coercion in a way that intersubjective human re-
lations in general does not admit.329 So, the hybrid positions do not reply to the 

                               
329 The insistence on coercion was a standard of voluntaristic theories of law, throughout the 
modern natural law age (e.g. Hobbes) and up to the command theory of law we find in e.g. John 
Austin. Coercion continues to play a central role in Kelsenian normativism, in legal realism, 
and in later theories as well. Frederick Schauer had the great merit to bring attention to the 
importance of law’s coercive dimension in his The Force of Law, despite the fact that much late 
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question as to which realm of application the proposition would be about: are 
we discussing how we ought to regulate our behaviour vis-à-vis one another 
in general or are we discussing under which conditions it is justified to employ 
the coercive institutional setting of the law to obtain a particular behavioural 
change? I will return to this distinction between morality and law, where law 
is cast as a particular institutional setting, often in strict connection to the in-
stitutional setting of the state or an equivalent political authority, in which 
coercion plays out, but let us first underline why we can exclude from further 
survey the positions that are statements merely about what holds in morality.  

As to the description of moral rights, they are in themselves normative po-
sitions in the sense that they involve justified expectations about how others 
ought to behave. Note that the ethical debate — about moral rights — runs its 
own course quite regardless of what the law says. Indeed, the justification of 
a moral right, or the entailment of two such rights, does not depend on what 
law is in vigour. This implies that the moral debate stands its own ground, and 
can hence be fully independent from whatever is going on in the law.  

However, note also that the moral debate overlaps in part with the political 
debate that sets communitarians such as Michael Walzer (1983) or David Mil-
ler (2005) against cosmopolitans such as Joseph Carens (1987) or Seyla Ben-
habib (2004) or, more recently, places Philip Cole against Christopher Well-
man (2011). This makes things a bit more complicated. 

It seems that some participants in the debate, while using the language of 
moral rights, are not making claims about what would hold in morality, but 
what should hold in the law. This is, however, a quite different kind of claim 
that, simply because dressed in moral language, does not cancel out its politi-
cal nature.  

To make this clear one could make the example of the normative debate 
over freedom of movement, a distinct yet substantially contiguous debate. In 
debating freedom of movement, there are two different set of claims made 
concerning the moral rights of exit and entry. Sometimes, for instance when 
the modern natural lawyers (e.g. Grotius) discuss the ‘natural right to roam the 
earth’, they are referring to moral rights that would hold in morality, i.e. in 
any setting in which intersubjective human relations occur. In the Lockean 
state of nature, hence, it would be morally reprehensible to act to the effect of 
barring your visiting neighbours from entering your house while it rains; in-
deed, when it comes to our justified expectations concerning the moral behav-
iour of our fellow humans, it can be argued that such impolite action breaks 
the law of hospitality.330 If one breaks this law of hospitality, however, you 

                               
20th century analytical philosophy of law has side-stepped the issue in favour of the debate on 
reason-giving and law’s authoritative dimension in line with views associated with Hart and 
Raz. See also Pintore 2018.  
330 The law of hospitality (Xenia) that was practiced in the classical Mediterranean world was a 
moral law, a form of mores of humanity, that no one could break, lest he be reduced to a beast 
and lose his/her humanity. A. It orders you to give wine and food to the stranger, Xenos, at the 
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will not technically commit a crime, nor act illegally, although you may 
hereby lose your moral dignity and behave like a beast.331  

But on other occasions, in the debate over freedom of movement, the scope 
of validity of the claims made is not related to just any setting in which inter-
subjective human relations occurs, but it is determined by a very specific in-
stitutional setting, namely that of the state, cast as the de facto authority en-
joying law-making power and the monopoly of legitimate physical force 
within a given legal order. On such occasions, for instance when the desira-
bility of defending freedom of movement within the European Union is dis-
cussed, and we find claims about rights to exit or enter, these claims are not 
about how we ought to behave in order not to be disgraceful to our neighbour, 
but about whether we ought to employ that particular institutional setting 
known as the state in order to make rights to exit or enter justiciable. In other 
words, these are de lege ferenda claims: claims made about what the legal 
order should impose or not. 

As I said before, the moral debate usually overlaps with the political debate 
that sets communitarians against cosmopolitans; what happens then is that it 
becomes hard to see if the claims that are made about moral rights are claims 
that purport to be about what should hold in human intersubjective relations 
generally or if they purport to be about which moral rights ought to be posi-
tivised, enacted into law. Thus, it is not always determinable whether the au-
thor suggests that it is justified to employ state coercion to enforce the right in 
question. Yet this matters, for it is not identical to say that the moral right to 
leave entails (or not) the moral right to enter if we intend that morality com-
mends that we open our door to our neighbour in the rain, lest we like Poly-
phemus violate the moral law of hospitality or if we intend that MRL and MRE 
refer to justified expectations about the state’s behaviour, and thus it is a prop-
osition about whether force may or may not back up the corresponding obli-
gation. To show that it matters, consider that a Lockean could advocate for the 
moral right of your neighbour to enter into your home when it rains, without 
claiming at the same time that the state ought to back up your neighbour’s 
right to do so. Whether or not the state may legitimately send the law-enforce-
ment agencies over in order to make sure that your neighbour gets in is quite 
another matter. In classical terms, this makes the moral right of your neighbour 
to come in when it rains an imperfect right, while if the State can impose a 
sanction onto me for not letting the neighbour in, the right is called a perfect 
right. 

Having made clear that reference to ‘moral rights’ is not yet sufficient to 
draw the conclusion that the claims made are about what morality requires of 

                               
same time guest and foreigner. You are to offer shelter and share the table and never ask who 
the xenos is, nor where he is going. Only beasts ignore the law of Xenia. See Homer, book VI 
of the Odyssey. 
331 In Homer, see for instance how the beast Polyphemus greats his guests. He is the nemesis 
of the person that observed the law of Xenia. 
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us, as opposed to claims made about which rights the law ought to enforce, 
we can see that some statements about moral rights may be better understood 
as claims about which rights ought to be positivized (de lege ferenda claims). 
Consider Walzer’s claim: 

the fact that individuals can rightly leave their country, however, does not gen-
erate a right to enter another (any other). Immigration and Emigration are mor-
ally asymmetrical. Here the appropriate analogy is with the club, for it is a 
feature of clubs in domestic society - as I have just suggested it is of states in 
international society - that they can regulate admissions but cannot bar with-
drawals.332  

Walzer, in referring to moral asymmetry, seems to be suggesting that we 
would be discussing moral rights here, and one could at first glance think that 
he is making a claim about rights and obligations that would hold in morality 
in general, but in referring to the state, it becomes clear to see that his claim is 
not made in relation to just any institutional arrangement or regardless of the 
existence of any particular institutional organisation: the claims are about 
whether or not the legal right to leave ought to generate a legal right to entry 
and for Walzer this is not so, and it is not so for moral reasons. I will not 
discuss here the plausibility of his views but just show that, what comes 
dressed in a moral-sounding language may, on closer scrutiny involve de lege 
ferenda claims of a political nature: claims about how we should use the force 
of the state. 

We must therefore now focus our attention on those claims that are purport 
to tell us about what legal rights we ought to have if we are to do justice to the 
claimants that either wish the current international migration regime to stay as 
it is or those who demand a change. With this in mind, we can identify a fun-
damental normative debate about how to change the law which takes two fun-
damental guises: on the one hand, legal scholars explicitly claim that a legal 
norm should be changed or instituted or they implicitly claim that such norm 
— i.e., LRL — already carries a meaning that has heretofore been left unat-
tended and must be retrieved against current interpretive trends in interna-
tional legal practice. Whether the call for a new law takes the guise of an open 
political reform to be undertaken at the preliminary level of legislation, or is a 
matter of legal interpretation a posteriori and must hence modify the meaning 
attributed to a legal norm, we are able to isolate the claims that really matter 
for our purposes here: on the one hand, we find those who embrace prescrip-
tive legal symmetrism (PLS), according to which it ought to be the case that 
LRL ⊢ LRE, and on the other hand we find those who deny this, i.e. those 
who advocate for prescriptive legal asymmetrism (PLA), according to which 
it ought not to be the case that LRL ⊢ LRE.  

                               
332 Walzer 1983: 40. 
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Notice that prescriptive legal symmetrism is compatible with what has been 
called Proposition A in previous chapters, and that prescriptive legal asymme-
trism is compatible with what has been called Proposition B. Let me state these 
propositions once again: 

Proposition A: it is permitted that any person leaves any country (besides jus-
tified exceptions), therefore it is obligatory that all states permit entry (besides 
justified exceptions) (Mubanga-Chipoya) 

Proposition B: it is permitted that any person leaves any country (besides jus-
tified exceptions), therefore it is obligatory that all states let leave any person 
(besides justified exceptions) (Finnis) 

At the end, the core normative question boils down to only two positions: pre-
scriptive legal symmetrism and prescriptive legal asymmetrism. Both concern 
legal rights (LRL and LRE), but legal rights that are not currently in force. For 
prescriptive legal symmetrists like Mubanga-Chipoya, these legal rights ought 
to be positivised in accordance with Proposition A. For prescriptive legal 
asymmetrists like Finnis, these legal rights ought not to be positivised in ac-
cordance with Proposition B. To see this more clearly requires us to emphasise 
that the normative accent may fall on different places. 

5. Where the Normative Lies 
Let us take a step back to recap the full list of possible ways of thinking about 
the relation between the right to leave and the right to enter. According to my 
findings the normative accent falls onto two places. The normative accent can 
either be put on the connective (‘is’ or ‘ought’) or it can be included in the 
nature of the right (‘legal’ v ‘moral’). Thus, we can say that we are operating 
with four basic statements about the RL and RE: 

First basic statement: RL entails RE in international HR law. 

Second basic statement: RL ought to entail RE in international HR law. 

Third basic statement: RL entails RE in morality. 

Fourth basic statement: RL ought to entail RE in morality. 

One way to go about is to say that we know whether a claim is made about 
international HR law or about morality on the basis of the nature of the rights 
invoked. If the claim refers to legal rights, we say that it is a claim relative to 
international HR law. If the claim refers to moral rights, we say that it is a 
claim relative to morality. Reformulated in this way, we can say that in the 
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debate we find four basic statements, of which all other positions are varia-
tions.  

The first statement is the core claim of descriptive legal symmetry (DLS) 
and concerns a descriptive statement of symmetry between legal rights as a 
matter of (institutional) fact. Connected to this first statement, we find the po-
sition of those who deny this to be the case and therefore think that LRL does 
not entail LRE. The absolute majority of voices in the debate espouse this form 
of descriptive legal asymmetry as far as the current state in international law 
in concerned. The previous chapter dealt in detail with this claim. 

The second basic statement is the core claim of prescriptive legal symmetry 
(PLS) that I found to be one of the opposing views on the problem. It is a 
prescriptive statement about the fact that there ought to be a symmetry be-
tween legal rights in international HR law. Notice that to espouse prescriptive 
legal symmetry, in principle, does not imply that one needs to hold the view 
that descriptive legal asymmetry is true: prescriptive legal symmetry could be 
a statement about the desirability of maintaining status quo, if we take status 
quo to consist in descriptive legal symmetry. Thus, the connection may be said 
to be contingent between prescriptive legal symmetry and descriptive legal 
asymmetry. However, it is a matter of fact that in the debate most often those 
who espouse prescriptive legal symmetry also claim descriptive legal asym-
metry to be true. In fact, many take descriptive legal asymmetry to constitute 
a reason for advocating for prescriptive legal symmetry.   

Descriptive legal symmetry and prescriptive legal symmetry, and their re-
spective opposites (descriptive legal asymmetry and prescriptive legal asym-
metry) are all positions about legal rights and regard international law. One 
disagreement is thus whether the law as it currently stands has particular fea-
tures concerning symmetry or asymmetry of LRL and LRE. This disagree-
ment (that opposes descriptive legal symmetrists and asymmetrists) is essen-
tially an empirical disagreement or a disagreement over the correct description 
of a state of affairs: it is a question of law as it stands – de iure conditio.  

A quite different disagreement is whether the law should have particular 
features concerning symmetry or asymmetry of LRL and LRE. This is what 
opposes prescriptive legal symmetrists to prescriptive legal asymmetrists. Al-
beit in principle prescriptive legal symmetrism could be a position about law 
as it currently stands (an advocacy for status quo), it is not this way in practice. 
It is clear from the debate that prescriptive legal symmetrists are not arguing 
for no-reform, but quite the opposite; this is due to the contingent fact that 
they typically assume it to be the case that descriptive legal asymmetry holds 
in international law. I shall therefore treat prescriptive legal symmetrism as a 
position about what the law ought to prescribe, not about what it currently 
prescribes. Hence, the disagreement between prescriptive legal symmetrists 
and prescriptive legal asymmetrists is not the same kind of disagreement as 
that opposing descriptive legal symmetrists to descriptive legal asymmetrists. 
What holds prescriptive legal symmetrists and prescriptive legal asymmetrists 
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apart is not empirical considerations about the current state of the law. Rather, 
it is a normative disagreement concerning the preferability of organising our 
legal world in such a way that symmetry or asymmetry holds with respect to 
the LRL and the LRE. In other words, the dispute that opposes prescriptive 
legal symmetrists and prescriptive legal asymmetrists is a question not about 
of law as it stands, but about law as it should stand. Notice however that both 
positions are about the law, not about morality. Let us therefore now turn to 
the positions that do not regard the law, but instead concern morality. 

The last two basic statements are not statements about the law, but about 
morality. Let us therefore turn to them: MRL entails MRE and MRL ought to 
entail MRE. The third basic statement is a descriptive statement about there 
being symmetry between moral rights. Connected to this third basic statement, 
we find the position of those who deny this to be the case that I called descrip-
tive moral asymmetrists, for whom it is not the case that the MRL entails 
MRE. 

Notice that it is possible to claim, at the same time, that descriptive moral 
asymmetry is true and that descriptive legal symmetry is true: it might be the 
case, in a given legal system, that law prescribes that the LRL entails LRE yet 
that this state of affairs in the law is immoral or unjustified on some particular 
moral grounds or from some particular moral perspective. It is also possible 
to uphold at the same time descriptive moral asymmetry concerning moral 
rights and descriptive legal asymmetry concerning legal rights.  

The fourth basic statement is the core statement of prescriptive moral sym-
metry: it is a prescriptive statement about the fact that there ought to be a 
symmetry between moral rights in morality. As pointed out earlier, it is, to be 
quite clear, redundant to add ‘in morality’ since we know that moral rights 
most typically refer to the realm of morality. It also looks redundant to employ 
the connective ‘ought to’ here since we are dealing with moral rights, i.e. en-
tities the nature of which already places them in the world of ought. Therefore, 
I shall treat prescriptive moral symmetry as pleonastic position. Once spoiled 
of its pleonastic features, prescriptive moral symmetry boils down to saying: 
MRL entails MRE. In other words, prescriptive moral symmetry is simply a 
convoluted formulation of descriptive moral symmetry.  

As mentioned previously, in the case of prescriptive moral asymmetry we 
find the same pleonastic features we found in prescriptive moral symmetry: it 
is redundant to add ‘in morality’ as well as ‘ought to’. Once stripped off of its 
pleonastic features, it boils down to saying that MRL does not entail MRE. In 
other words, it is a convoluted formulation of descriptive moral asymmetry. 

So according to my findings the normative accent can be fall either on the 
connective verb (‘is’ or ‘ought’) or it can be embedded into the nature of the 
right (‘legal’ v ‘moral’). On the basis of this finding, I have articulated the 
basic statements that I have tracked in the debate. Hence, the relevance of my 
finding. But this finding is relevant also because it allows us to delimit the 
normative debate. Positions that are descriptive claims about legal rights do 
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not belong to the normative debate. To discover whether these types of claims 
are truthful or not we need not employ the normative reasoning, nor resort to 
the normative methods that are typical of practical reasoning. In principle, it 
is possible to establish the truth or falsity of such claims on the basis of ordi-
nary legal dogmatic analysis. Just like your company lawyer will tell you 
whether your contract gives you paid vacations or not. Positions that are de-
scriptive claims about legal rights are positions about what the law, as it cur-
rently stands, requires – not whether that is justified.  

Once it becomes clear that the normative accent may fall on different 
places, we are better equipped to pin down the two positions that constitute 
the normative legal disagreement over the RL-RE relation, that I have called 
prescriptive legal symmetrism and prescriptive legal asymmetrism. Indeed, as 
we have seen, the normative legal disagreement is at its core a disagreement 
over what I here called the second basic statement: RL ought to entail RE in 
international HR law. 

I have thus far been able to isolate object of disagreement that distinguishes 
the normative legal debate from the broader moral debate about what would 
hold true for moral rights in the realm of morality. Hereby I have shown that 
normative debate – that opposes e.g. Finnis to Ferrajoli – is properly delimited 
to a de lege ferenda dispute about the suggestion once made by the HRC, in 
the words of one of its General Rapporteurs, Chama Mubanga-Chipoya:  

It should be within the ambit of that international law to make the right to leave 
more meaningful by imposing an identical duty vis-a-vis entry to any country 
subject only to the restrictions provided in the Covenant and the Universal 
Declaration indicated above. 

The view defended in the previous chapter – of a descriptive legal symmetrism 
– is totally in line with that of Mubanga-Chipoya. Raz’s distinction between 
‘core rights’ and ‘derivative rights’ thus applies neatly, in my perspective, to 
the RL-RE in which the legal reasons grounding, in a justificatory way, RL – 
freedom, security, etc. – justify RE just as well. This places RE in a position 
of derivation vis-à-vis RL and it is in this sense that RL may be said to ‘entail’ 
RE as the law already stands – and beyond the restrictive nature (nationality) 
of RR.  

6. Conclusion 
This chapter concerned claims regarding the wrongfulness or rightfulness of 
the purported relation between RL and RE. As this chapter showed, a specific 
strand of the normative debate around the legal right to leave and the legal 
right to enter needs highlighting and my aim here was thus to show what the 
disagreement is properly conceived to be about. Using two criteria, I made a 
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basic list of all possible ways in which the RL is said to entail RE. I explained 
these criteria and justified the choice of these, listed the possible positions and 
then assessed their plausibility both on their own grounds and in relation to 
how well they captured what is at stake in the problem. This led me to the 
following findings.  

While descriptive claims about LRL and LRE are irrelevant for the pur-
poses of framing the normative debate that interests us here, I have laid them 
out because they capture some of the assumptions made in the normative de-
bate about what rights international HR law enshrines. The disagreement op-
posing advocates of descriptive legal symmetry to those of descriptive legal 
asymmetry concerns the content of the law; it is a matter of positive law and 
hence it is an empirical dispute over what a given set of norms imposes. To 
find out which of these positions is correct we should go about employing 
epistemological sound criteria adapted for the task of finding out what the law 
claims (legal science). I have also highlighted the (uncritically assumed) de-
scriptive presuppositions behind many normative positions (e.g. that prescrip-
tive legal symmetry would be grounded on descriptive legal asymmetry). 
Moreover, I have highlighted that positions that have an ostensibly descriptive 
grammatical form may sometimes conceal normative positions. I have deemed 
these as crypto-normative in the sense that they pretend to describe the law 
while they are actually making normative claims about how to change, or at 
least re-interpret, the law in ways that are conducive to their respective oughts. 

As to the descriptive claims about moral rights that would hold in morality, 
I have found that descriptive moral symmetry and descriptive moral asym-
metry lie beyond the scope of the normative debate is so far as they deal with 
what would hold true in morality. Perhaps one could suggest that descriptive 
moral symmetry and descriptive moral asymmetry are both better understood 
as positions concerning the moral rights of entry and exit that are discussed in 
the normative debate over freedom of movement. In this latter moral debate, 
what is prescribed is typically a desirable state of affairs that would hold in 
morality,333 even though as we have seen this is not always the case since we 
find claims dressed in the language of moral rights that purport to be about 
reform of the law, and not what would generally hold true in morality. Re-
gardless of the contextual conditions under which we ought to understand a 
reference to ‘moral right’ to be about an aspirational design of the law and not 
about morality proper, it is clear that the descriptive claims about moral rights 
is never, fundamentally, a descriptive claim about the state of the law. 

Apart from positions which are about morality, and not law, I have ex-
cluded so-called redundant cases, that is, positions that prescribe entailment 

                               
333 For the advocates of freedom of movement in this sense, we would enjoy the moral right to 
freedom of movement also in a situation where there would be no state and no institutional 
setting that we could recognise as a legal order. In other words, in the hypothetical state of 
nature, human flourishing would still require of us that we roam the world freely. 
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(or non-entailment) between moral rights. These hypothetical positions are 
pleonastic since we already know, from the fact that they are about moral 
rights, that we are discussing what ought to be the case. To say what moral 
rights I claim ought to be claimed seems to duplicate the normative command. 
Most obviously, if one were to claim a moral right to enter Norway one would 
simply say: ‘I have a moral right to enter Norway’ instead of ‘I ought to have 
a moral right to enter Norway’. 

Given the two criteria set out above, I conclude that the debate is about 
reforming the current international migration regime. It thus consists of a con-
frontation between the core positions: prescriptive legal symmetrism and pre-
scriptive legal asymmetrism. Prescriptive legal symmetrism is compatible 
with what has been called Proposition A in previous chapters, according to 
which it is permitted that any person leaves any country (besides justified ex-
ceptions), therefore it is obligatory that all states permit entry (besides justified 
exceptions). Prescriptive legal asymmetrism is compatible with what has been 
called Proposition B according to which it is permitted that any person leaves 
any country (besides justified exceptions), therefore it is obligatory that all 
states let leave any person (besides justified exceptions). Mubanga-Chipoya 
is an example of the first position. Finnis an example of the second. Both pre-
scriptive legal symmetrism and prescriptive legal asymmetrism concern legal 
rights (LRL and LRE), but legal rights that are not currently in force. In other 
words, both prescriptive legal symmetrism and prescriptive legal asymme-
trism concern perfect rights but disagree on whether these ought to be positiv-
ised or not. For prescriptive legal symmetrists like Mubanga-Chipoya, they 
ought to be positivised. For prescriptive legal asymmetrists like Finnis, they 
ought not to be positivised. The stake of the matter hence regards the condi-
tions under which positivisation is desirable. For one side, it is justified to use 
the particular social tool that is the law – which requires a coercive dimension 
to be in place, most typically through adjudicative mechanisms – to make sure 
these rights are upheld, whereas for the other side, it is not justified to employ 
such a blunt tool to regulate inter-state relations in migration matters. 

It should also be pointed out that these opposed positions in the legal nor-
mative debate are primarily concerned about reforming international law. In 
that sense, it is fair to say that prescriptive legal symmetry and prescriptive 
legal asymmetry already presuppose (even if wrongly) what laws are there and 
how their content and meaning is currently interpreted. Both positions in the 
debate rely on empirical assumptions about what international law states — 
and what it regulates. 

Given how the positions have been charted above, it seems clear that, re-
gardless of whatever else it might be about, this debate most certainly is not 
at its core a disagreement over what holds in morality. If it were, it would 
certainly be a ‘normative’ debate as the one I am claiming that this debate is, 
but its object would not be legal rights as enshrined in contemporary HR law 
but more properly understood as moral rights holding in interpersonal 
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relationships. Both can be normative in the sense of dealing with a prescriptive 
proposition — ‘we ought or we ought not do x’ — but they are normative 
about something different: the ‘x’ in question is legal rights in one case but 
not in the other. It is important to point this out because sometimes it seems to 
be the case that the disagreement would be strictly about moral rights: e.g. 
when authors such as Walzer (1983) speaks about ‘moral asymmetry’ in re-
gard to RL and RE. However, this is an incorrect impression given that, if it 
had been just a disagreement about moral rights, and not about legal rights, 
the entire problem-setting would certainly not have had any reason to refer to 
RL as it appears in the UDHR, nor any other aspect of international legal sys-
tem (e.g. right to collective self-determination, state sovereignty or alike). The 
very framing of the problem as a problem posed within the framework of con-
temporary HR law, as opposed to any general human problem that ethics deals 
with, goes to show that the stake of the question must be whether or not the 
HR law ought to make it obligatory that at least one state, other than the de-
parture state, permits entry.  

To say this implies that it must evidently not be the case that states would 
have such an obligation as a matter of law, and indeed nothing suggests that 
this would be the case. ‘There is little dispute over [the state’s] right to limit 
immigration’.334 Rather, what is suggested is that, in the current HR regime, it 
is obligatory that all states let leave any person. This is also uncontested. 
Therefore, the problem this dissertation explores should be framed as a ques-
tion about what the law should require. Its question can be rephrased as fol-
lows: Is it the case that the rationale of the contemporary HR regime makes it 
the case that it should be made obligatory that all states permit entry? Notice 
that by ‘obligatory’ in this context I mean enforceable and justiciable in court. 
From this specification it should be clear that, regardless of whatever else it 
could be about, this disagreement does not deal with the appropriate ways in 
which to justify our expectations on the behaviour of others, but about the 
appropriate way to regulate international law. In other words, the political 
question at stake is whether or not the international HR regime as it stands (or 
melius, as it is taken to currently stand) should be left standing in this specific 
way. For the advocates of prescriptive legal symmetry, it is wrong to defend 
the status quo. For the advocates of prescriptive legal asymmetry, it is right to 
defend the status quo. This clarification is a first step towards understanding 
the disputed matter in a clearer way and one which this chapter has enabled. 

We are hence in a position to conclude that descriptive legal symmetrism, 
which I argue for in the previous chapter, consists of (1) the correlativity be-
tween RL and a third state duty to admit (SDA); (2) an ‘RL-RE interdepend-
ence’ in which RE appears as a ‘derivative right’ of the ‘core right’ RL due to 
the shared reasons that ground each of them; and (3) an identical scope of 
application of RL and RE. 

                               
334 Dowty 1988: 14. 
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Chapter 7 
Monism and Dualism in the RL-RE Relation 

1. Introduction  
Previously I have offered a systematic reconstruction of what I understand to 
be the core normative debate and I delved into some of the key assumptions 
lying beneath the diverse positions. In the previous chapter I concluded that 
the crucial claim in the normative legal debate is about whether the legal right 
to leave ought to entail a legal right to enter, in accordance with what has been 
dubbed Proposition A, or whether that is not the case (in accordance with 
proposition B).335 This clarification was only made possible after I had shown 
that different understandings of individual rights — moral vs. legal — as well 
as key divergences as to the meaning and type of rights-entailment (between 
which rights and whose rights entailment is said to obtain, or not), are useful 
for understanding each claim and counterclaim, but it is also helpful in pre-
venting us from being led astray by the numerous phrasings of rights-relations 
that can be found in the literature, including that of symmetry that were exam-
ined in chapter 5. Indeed, without the analysis developed in the previous chap-
ter, it would seem that the different contenders to the debate would simply be 
talking past each other when they are advancing views about the different 
properties of two abstract objects (RL and RE), which then underpin a partic-
ular conclusion as to whether they relate in a particular way or not — and if 
so under what conditions. Hence, the previous chapter examined the possible 
meaningful combinations of either moral or legal claims about how RL entails 
— or ought to entail — RE, and I concluded that the debate that concerns us 
here boils down to the category of prescriptive (ought) claims about legal 
rights (the legal right to leave and the legal right to enter): this twin set of 
positions PLS and PLA, I showed, best render the propositions A and B that I 
found were the crucial points in the debate in the 20th century. 

While many assumptions beneath these claims have been rendered explicit 
in the previous chapters, there is yet another set of presuppositions that I have 
heretofore left unexplored, not because they are unimportant, but because they 
emerge in a clearer way once the normative debate has been brought to light. 
This set of presuppositions regard the view on international law as a legal 

                               
335 LRL stands for the legal right to leave while LRE for the legal rights of entry. All claims 
and their declinations are listed in the previous chapter. 
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object that each camp assumes. They bring closure to the cartography of ideas 
informing the debate that the last couple of chapters have laid out. Hence, this 
set of assumptions about international law is better dealt with at the very end 
of our journey. What are these assumptions about? They are about the con-
ception of international law that each side of the debate adopts or presupposes 
and then projects onto the two central propositions that conflict here, namely 
Proposition A and Proposition B. Let us repeat these propositions here: 

Proposition A: it is permitted that any person leaves any country (besides jus-
tified exceptions), therefore it is obligatory that all states permit entry (besides 
justified exceptions). 

Proposition B: it is permitted that any person leaves any country (besides jus-
tified exceptions), therefore it is obligatory that all states let leave any person 
(besides justified exceptions). 

These propositions, as we have made clear in the previous chapter, are respec-
tively compatible with prescriptive legal symmetry (PLS) and prescriptive le-
gal asymmetry (PLA).  

 

1. PLS (Prescriptive Legal Symmetry) states that the legal right to 
leave ought to entail the legal right to enter. 

2. PLA (Prescriptive Legal Asymmetry) states that the legal right to 
leave ought not to entail the legal right to enter. 

Those who stand for PLS are interdependentists with regard to the entailment 
of RL and RE, while those who advocate for PLA are isolationists as far as 
the purported entailment of RL and RE is concerned. The very use of the met-
aphor leads the thought to the idea that the two legal positions RE and RL are 
being viewed from a ‘interdependentist’ point of view, i.e. a point of view that 
understands the legal positions within a single framework of reference. The 
‘isolationist’ viewpoint, on the other hand, casts the two legal positions (RL 
and RE) ‘in isolation’, that is, not against the background of a single frame-
work of reference. This observation according to which some adopt an ‘inter-
dependentist’ point of view while others adopt an ‘isolationist’ viewpoint, 
constitutes the background against which this chapter develops.  

Let me explain what I mean by ‘interdependentists’ and ‘isolationists’. The 
latter do not claim that RL stands in no relation to other rights, nor do interde-
pendentists claim that RL and RE are the only two legal positions among 
which interdependence occurs. Rather theses labels aim to refer to the two 
camps’ reading of the relation between RL and RE. For one camp there is 
interdependence: one ought to entail the other. This is why they are advocates 
or proposition A. For the other camp, there is no such interdependence, so RL 
and RE are best viewed separately, one at a time, so ‘in isolation’ from one 
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another. Given this observation, I hypothesize in this chapter that one factor 
that may explain why some opt for PLS and others for PLA depends on the 
conception of the international order adopted. There are two reasons for this 
choice of hypothesis. First, as we have seen, the objects around which PLA 
and PLS predicate what they do are legal (and not moral right) and these legal 
rights are considered to the effect that they should (or should not) belong to, 
or be held to constitute parts of, the same normative system. Secondly, RL is 
a legal right that belongs to international HR law as we have seen in chapter 2 
and 6. Therefore, the matter is likely to turn on, among other things, the view 
of international law.  

The aim of this chapter is to render explicit the fact that the opposing prop-
ositions A and B, that correspond to the positions PLS and PLA, rely on dif-
ferent conceptions of international law. More precisely, they adopt (or rectius: 
should be committed to in order to be consistent), as I suggest, different views 
of international law, namely a monist and a dualist conception thereof.  

My central claim is that while prescriptive legal symmetry (PLS) follows 
from a monist conception of international law, prescriptive legal asymmetry 
(PLA) follows from a dualist conception of it. To demonstrate this, the first 
part of this chapter focuses on explaining what we mean by monism and du-
alism in international law. In particular, it recalls the landmark contribution to 
the monist conception of international law made by the Austrian legal theorist 
Hans Kelsen. His international law theory is deeply committed to a monist 
conception of international law and can be seen as a particularly well-devel-
oped version of it, which justifies the selection of materials I have focused on 
here. The point of the first section is to reconstruct the conception of legal 
monism that Kelsen adopts. After doing that we are better placed to explain in 
what way a monist conception of international law is able to clarify why pre-
scriptive legal symmetrists take the view they take in the normative dimension 
of the debate, while a dualist conception is able to make sense of the position 
labelled prescriptive legal asymmetry.  

Before starting, it should be noted that the chapter does not aspire to offer 
any final answer to the question of which is, all things considered, the best 
way to understand international law; a question that has spurred a lasting de-
bate between monist and dualist conceptions of the international legal order. 
Nor is the purpose of my chapter to venture a solution to the question as to 
which one of the aforementioned conceptions of the international legal order 
is best equipped to confront the problems and difficulties of legal authorities 
when faced with either antinomies or lacunae or other issues relating to the 
interpretation of the law. Rather, the two broad conceptions of the interna-
tional legal order known as monism and dualism are helpful to understand the 
unarticulated assumptions that lie behind the advocates of proposition A and 
B concerning the kind of law that the legal right to leave and the legal right to 
enter would allegedly belong to. Does this legal phenomena constitute a sys-
tem that allows to single out meta-norms in the event of antinomies? Are we 
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dealing with law-like materials that do not, properly speaking, form parts of a 
single legal system? Are they then parts of an unsystematic order of some 
kind? How can we know this? Why does it matter? 

2. Monism and Dualism in International Law 
The concept of legal monism is commonly attributed to Hans Kelsen (1881–
1973), usually seen as one of the pioneering critics of a voluntaristic concep-
tion of state sovereignty in the 20th century, according to which international 
law emanates from the common will of a community of states (Gemeinwille), 
thus binding only those who willingly accept to be bound by it (Selbtverpflich-
tung des Staates).336 Against this idea, Kelsen voiced an understanding of sov-
ereignty as itself the product of a legal norm — albeit a crucial one — of the 
international legal system, amounting to one single system of norms — hence 
the ‘monism’337 — that includes national ones as parts of the overall interna-
tional order or system. Surely, Kelsen kept addressing national legal orders as 
‘systems’, but this should not distract us from the fact that they are, at the end, 
subsystems of the international system. In this system, the state plays the role 
of a legal function, rather than a fundamental ontological apriori from which 
the system originates: 

 ‘[T]he reason for the validity of the individual national legal order can be 
found in positive international law. In that case, a positive norm is the reason 
for the validity of this legal order, not a merely presupposed norm. This norm 
of international law (…) usually is described by the statement that, according 
to general international law, a government which, independent of other gov-
ernments, exerts effective control over the population of a certain territory, is 
the legitimate government; and that the population that lives under such a gov-
ernment in this territory constitutes a ‘State’ in the meaning of international 
law… Translated into legal language: a norm of general international law au-
thorises an individual or a group of individuals, on the basis of an effective 
constitutions, to create and apply as a legitimate government a normative co-
ercive order’.338 

Note how Kelsen is not just setting up the rights and duties of states with re-
gard to one another as founded in a law that transcends them. He is also claim-
ing that their respective national legal systems are to be read in a way as to 
search for how to make it consistent with international law for they are ulti-
mately grounded on it. Notably, the nature of this grounding is not ontological 
or historical. It is a question of legal validity. Nevertheless, its logical 
                               
336 Lamego 2019: 150; Dunlap & von Bernstorff 2010. 
337 The term comes from Greek monos, i.e. ‘alone’ that gave the modern Latin monismus, re-
ferring to a system of thought which deduce all relevant class of phenomena it purports to ex-
plain from a single principle. 
338 Kelsen 1967 (1929): 214–215. 
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character leads one to think of all national norms — including the traditional 
right of the State to exclude (SRE) and design national borders as well as its 
immigration and citizenship policies as it sees fit — as having to be consistent 
with overall higher framework of international law. Kelsen is thus adamant in 
arguing that all claims of a conflict between national and international legal 
orders amount to some form of inconsistency. International law is not just a 
relevant metròn of consistency across internationally distinct national laws; it 
is the very source of their validity as operating legal systems: 

The relationship of international law to a norm of national law which . . . is 
contrary to international law, is the same as the relationship of the constitution 
of a national legal order, which, for example in its provisions concerning fun-
damental rights, determines the content of future statutes to a statute which 
violates fundamental rights and is therefore considered to be unconstitutional 
— if the constitution does not provide for a procedure in which statutes, be-
cause of their unconstitutionality, may be abolished, but contains only the pro-
vision that certain organs may be tried in court personally for their part in the 
establishment of the ‘unconstitutional’ statute.339 

In other words, the relationship between the international and the domestic 
legal orders is similar to that between constitutional law and ordinary legisla-
tion in systems in which remedies against unconstitutional law-making is lack-
ing (e.g. because the procedural guarantees connected to judicial review do 
not work or have not been foreseen by the system). This makes international 
law a ‘primitive system’ for Kelsen, just like having a bill of rights in the 
constitution without any judicial review mechanism in place (e.g. a constitu-
tional court) is rightly called ‘primitive’ in the sense of ‘undeveloped’ for the 
purpose it sets for itself. 

Kelsen compares the relation of dependency between international law and 
national legal systems to that occurring municipally between a constitution 
and the ordinary laws of any given state: 

International law determines the content of the national legal order in the same 
way as the constitution, which while it does not establish a judicial control of 
the constitutionality of statutes, determines the contents of future statutes.340  

As a matter of contrast, let us recap the prevailing conception of international 
law that most theorists contemporary to Kelsen had inherited in which the na-
tional system was either foundational of, or at least dualistically co-existed 
with, international law. The idea of ‘self-bindingness’ had been championed 
half a century earlier by George Jellinek and assumed centre stage in German 

                               
339 Ibid.: 331. 
340 Ibid.: 331. 
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legal theory, conceptualising the state in terms of a social actor that is onto-
logically prior to the legal system.341 

Both [Jellinek’s and Kelsen’s] definitions referred to the normative-logical 
‘originality’ of a legal order, but they differed in that Jellinek had continued to 
link the concept of sovereignty to the will of the state and thus to the de facto 
process that created law. The crucial difference to Jellinek’s conception of sov-
ereignty — understood as obligation exclusively through one’s own will — 
only to the personified state as the de facto bearer of will.342 

Against this, Kelsen revolutionized international legal theorizing in his dili-
gent demand for a ‘pure theory’ of law in which state sovereignty is seen as a 
juridical form — a composite of legal norms and a set of interconnected or-
gans that operationalize and apply them.  

…Kelsen was able to pose the question of sovereignty (i.e., the question about 
the highest, not further derivable legal order), now disconnected from the as-
sumption of a state person with the ‘capacity of the will’ (willensfähig), in a 
new way.343 

Sovereignty is therefore not logically prior — albeit it may be the chronolog-
ically prior element, i.e. the origin — of law. Sovereignty is a defining element 
of the State according to international law. Without sovereignty an organized 
group on a territory does not constitute a state. Hence sovereignty is a property 
of law, not an empirical feature of the world or a historical condition of exist-
ence of law. The state must hence be rethought of as a tool of a normative 
system meant to apply its legal norms.344 In what seems close to an English 
School-like conception of international relations, sovereignty can, in this 
view, be seen as constituting a ‘norm’ of international law in itself. How was 
Kelsen to organise this strain of thought? In what follows I briefly summarise 
how he view the assumptions lying beneath what he deemed the more tradi-
tional conception of international law and criticized these. 

Kelsen’s The Problem of Sovereignty and the Theory of International Law, 
completed years before it was published in 1920, claimed: 

Like no other concept, that of Sovereignty in particular has provided the theo-
retical garb for highly practical postulates. As a result, its history, especially, 
can provide a classic example for the methodological anarchism that threatens 
the theoretical character of jurisprudence, specifically for the disastrous blend-
ing of moral-political and juristic, but also of juristic and sociological-psycho-
logical perspectives.345 

                               
341 Lamego 2019: 145-154. 
342 Dunlap & von Bernstorff 2010: 65–66. 
343 Ibid. 
344 Lamego 2019: 145-154. 
345 Kelsen 1920: 2–3. Trans. Dunlap & von Bernstorff 2010: 62. 
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Kelsen’s critique of dualism as seen in the history of German international law 
theory was actually an attack on the ‘sovereigntist’ theory of the state’s self-
obligation. Most obviously, sovereignty plays a core part in Kelsen’s theory 
of international law. But his was not the sovereignty defined in analogous 
terms to a voluntary person, as if the state operated internationally in isolation 
from any rules, or in a system of self-help in which its law-making authority 
— and legal validity — would ultimately derive from a naked power at play 
in a state of nature. For him, ‘…this relationship could not be inductively de-
termined by way of a causal examination of political power relations’.346 To 
the contrary, Kelsenian sovereignty meant a radical departure from the classi-
cal idea of the state as a personification of a superior will that had for some 
fiat of historical contingency taken the upper hand of the common destiny of 
any given community.  

But was Kelsen attempting to deny the centrality of state sovereignty alto-
gether by giving it another meaning? Certainly not. Instead, he divided inter-
national law into what he called the subjective principle and the objective prin-
ciple. The subjective principle referred to the state’s sovereign will to act in 
whatever way the state decides; the objective principle refers to the norms 
emanating from the international system of states. For Kelsen, both had to be 
brought under a single legal order if one was to understand the central prob-
lems in international politics, including that of war. In his famous Pure The-
ory, Kelsen claimed that  

the view that national and international law are two different legal orders, in-
dependent from each other in their validity, is usually justified by the existence 
of insoluble conflicts between them. Upon closer examination, however, it be-
comes manifest that what is regarded as conflict between the norms of interna-
tional law and the norms of national law is not a conflict of norms at all; that 
the situation can be described in rules of law which in no way contradict each 
other.347 

Further below, in a section poignantly entitled ‘A Monistic Construction is 
Inevitable’, Kelsen clearly favours what he calls the ‘objective’ method for 
reasons which have to do with logical coherence and methodological purity: 

… the principle of effectiveness (…), determines both the reason for the valid-
ity and the territorial, personal, and temporal sphere of validity of national legal 
orders; and these, therefore, may be conceived as being delegated by interna-
tional law and therefore subordinated to it — conceived, in other words, as 
partial legal orders included in a universal legal order; the coexistence of na-
tional legal orders in space and their succession in time is then made legally 
possible by international law.348 
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347 Kelsen 1967 (1929): 330. 
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As Dunlap and Bernstorff observe, 

A view of sovereignty directed only at social reality, he argued, was not only 
methodologically unacceptable, but also not very useful. For in a factual sense, 
eery state was politically dependent on other states and therefore not conceiv-
able as the highest, completely unconstrained entity. Instead, sovereignty 
should be seen as merely a logical attribute; in normative-logical terms, the 
notion of ‘being the highest’ was to be understood as the order of norms that 
could ‘not be derived any further’. Here we get an indication of to which entity 
Kelsen wishes to assign the normative-logical and hierarchy-establishing at-
tribute of sovereignty. In his eyes, only a system of norms or a legal order can 
be described as sovereign. With this, the concept of severity was completely 
disconnected from the personified state or another factual entity of will. If one 
wanted to speak of the sovereignty of the state, from a purely jurisprudential 
point of view this could refer only the state’s legal order as a system of norms 
that could not be further derived from anything else.349 

The understanding of the state as a normative order in the stead of a socio-
historical phenomenon allows for the reconceptualisation of legal systems, but 
also of international law in particular, as well as of all the other key ideas that 
were so far considered central to international legal theory: territory, rights, 
authority, validity, among others.350 To give just one relevant example, a 
state’s territory is under this Kelsenian light interpreted as the scope of spatial 
validity of the sovereign juridical order. To give another example, the sover-
eign authority of the state is now made exclusively dependent on the efficacy 
of its norms, i.e. the conformity and abidance they inspire within a given ter-
ritory and among a given population of legal subjects. 

Kelsen’s departure from the old summa potestas superior non recogno-
scens carries important consequences for what was until then the dominant — 
and highly state-centric — conception of international law.351 That conception 
was highly unsatisfactory for Kelsen in that it did not generate the necessary 
properties needed to conceive of the international legal system as a genuine 
legal order. Kelsen rejected this dualist take on international law according to 
which while domestic legal systems were perfect in the sense that they con-
sisted of relations of subordination, the international legal system ran short of 
the sort of completeness one tends to associate with the notion of ‘system’ 
because it remained based on horizontal relations among sovereign ‘equals’ 
that cooperated on a voluntary basis.  

Kelsen argued, instead, that domestic orders could be seen as ‘partial legal 
orders’, that is, part of a larger international legal system.352 This ontological 
unity was derived from the epistemological unity of his theoretical project to 
methodologically ‘purify’ the academic study of law. This view was obviously 
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350 Lamego 2019: 145–154. 
351 Ibid.: 150. 
352 Kelsen 1967 (1929): 344. 
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indebted to the sort of liberal cosmopolitanism that had inspired the League 
of Nations after the first world war to ‘normativize’ international relations as 
a means to ensure peace and security.353 But in order to project an ideal of rule 
of law onto the globe, the sovereigntist temptations of states had to be down-
played theoretically, that is, in the very formulation of international law as a 
contingent by-product of states’ wills and whims. By stripping out the sover-
eign state of its ‘actorness’ or ‘agency’, Kelsen meant to bring rationality to 
international relations by thinking of them as relations among norms rather 
than voluntary actors.  

This also meant that international norms establishing certain rights and du-
ties would be binding upon states — and whatever legal agents — in virtue of 
the very functionality of the system and of its inherent logic to make rights 
correspond to duties. It also meant that, just as in domestic legal orders, higher 
norms could generate other norms at a lower level of abstraction so as to reg-
ulate the hierarchy of social action going on in the world — from the individ-
ual acting in civil society to the macro-political level of a state’s foreign pol-
icy. Among other norms, legal rights would give rise to other rights across 
jurisdictions and that included, as it were, rights that states owe to others. This 
means that in a Kelsenian monist account of international law, states could be 
called upon to respond positively to legal claims put forth by non-nationals. 
They could also be made accountable for crimes, obligations or responsibili-
ties whose claimants were not necessarily in their territory. This was a logical 
outcome of the fact that states, and their legal jurisdictions, were part of a 
larger legal system whose norms they had, by definition, to comply with.  

Kelsen’s functionalist account of law would obviously come under the at-
tack of those who thought his was an attempt to reduce state sovereignty to a 
mere cog in a self-generating machinery of conduct regulations. But the point 
which must be highlighted here is that Kelsen revolutionised international law 
theory by introducing the key idea that, in order to function, international law 
had to be conceived as a hierarchy of legal norms whose failure to interact 
with one another in specific ways determined the collapse of the system of 
states as a whole. In this context, those norms that placed right-bearers in a 
legal position in which they had to interact with several jurisdictions at once 
are obviously of concern to legal monists. Among many others, human rights 
are certainly an instance of those types of international legal norms. They are, 
in the words of David Morsink, ‘special human rights’ in that they generate 
duties throughout a whole spectrum of overlapping jurisdictional powers 
across the world. In short, they only make sense when thought of as integrating 
a broader legal system than the national one. In what follows the juxtaposition 
of the position identified as prescriptive legal symmetry with legal monism 
clearly shows an adherence of its advocates to the sort of Kelsenian monism 
described above.  
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2.1. Monist and Dualist Assumptions behind PLS and PLA 
Does the difference between monism and dualism still holds in contemporary 
debates about international law? Indeed, it does — and the debate is a clear 
sign of that. Let us recap the fundamental difference between a dualist and a 
monist understanding of international law. For monists, international law 

necessarily entails logical consistency and that as a result, normative conflicts 
cannot logically exist within a unitary legal system, since hierarchically supe-
rior norms always invalidate inferior norms in contradiction to them; or by 
relying on positive-legal mechanisms that are capable of telling us in a definite 
and conclusive manner which legal norm ought to prevail.354 

By contrast, dualists see 

different legal orders as two entirely distinct and separate bodies of law. All of 
them differ in sources and grounds of validity, subjects and addressees, and 
substance. Consequently, every legal order is to be regarded as self-contained, 
since within each system the only existing and valid rules are those which form 
part of that system. The gaps between legal orders can nonetheless be bridged 
and external norms thereby be made relevant for the system, in particular 
through rules of reference, which incorporate external norms or which obligate 
authorities to take these norms into account when interpreting their own law. 
But nevertheless, as ‘foreign’ norms, any international law provision per se 
remains a mere fact and lacks a legal character in national law until duly incor-
porated, and thereby dualism would generally leave the resolution of normative 
conflicts to domestic law itself and its rules of reference. This could either re-
sult in international law substantially prevailing over ordinary domestic law if, 
for instance, the international legal norm in question is also, concurrently, a 
constitutional principle of the domestic legal system in question. Or, if this is 
not the case, this scenario can result in domestic law simply ignoring relevant 
international obligations.355 

When contrasting the monist conception of international law with that of du-
alist approaches, I do not attempt to reinstate the sort of nineteenth-century 
debate around monism where the role of the sovereign state, whether mythical 
or in actual practice, was pivotal in standing at the top a coherent hierarchy of 
interrelated norms, and in claiming the last and most authoritative word over 
potential normative conflicts. Instead, the more capacious definition put forth 
by Paul Gragl offers a parsimonious and useful definition that we can apply 
to explicate the commitments of the various positions in the normative debate 
about the RL-RE relation to conceptions of international law.356 In his view, 
international law monism 
                               
354 Gragl 2018: 8. 
355 Ibid.: 9. 
356 He is aware of the fact that the sense of unity of the system can be interpreted differently, 
that is, as emanating from different features of the social life on the one hand, or from deep-
rooted metaphysical beliefs about the nature and scope of human sociability in one single 
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holds, as its name implies, that all bodies of law form part of one single legal 
system. Consequently, and in contrast to dualism, there is no difference in 
grounds of validity, substance, and subjects as well as addressees between in-
ternational, supranational, and national law.357 

Monism can in this light be read as a theory that counters these ‘pointless’ 
insufficiencies by providing 

for a clear and predicable resolution of such conflicts: either by arguing that 
monism necessarily entails logical consistency and that as a result, normative 
conflicts cannot logically exist within a unitary legal system, since hierarchi-
cally superior norms always invalidate inferior norms in contradiction to them; 
or by relying on positive-legal mechanisms that are capable of telling us in a 
definite and conclusive manner which legal norm ought to prevail.358 

The monist view of international law clearly speaks to the concerns that were 
on the mind of the UN delegates — and later of UN rapporteurs as well — 
who first drafted the UDHR back in the 1940s. Cassin’s concern with RL was 
not just about the corresponding duties of states to let citizens and non-nation-
als alike leave the territory and not hinder them from doing so — even though 
this was indeed an obligation often left unattended in a world populated by 
many dictatorships. His was also a plight for states to consider how they could 
assist those who, having left their countries — or any country for that matter 
— were to enter other country legally. This problem can suitably be framed in 
legal theory along the lines of Kelsen’s monism as characterised by Gragl. 
Seen through a policy-making lens, the issue was about how to correlate the 
legal right to leave with a legal duty to let the person in, impending on (at 
least) one state other than the departing one. From a Kelsenian viewpoint, this 
was about matching the legal right to leave with a correlate norm enshrining 
a legal right of entry. No matter what form this legal right would take, the 
point is easily translated into a hierarchical international legal system as con-
ceived by monists. This section explains why. 

The need to search for interpretative solutions based on consistency of na-
tional legal systems with international law put forth by monists is one where 
norms governing human conduct cannot be devoid from a broader interde-
pendence with other norms. One way to understand this point in reference to 
                               
planet: ‘This unity (…) can be explained in different terms, e.g. through sociological facts, 
wherein the cohabitation of human beings across borders and the beneficial results from com-
pliance with cross-border relations constitute legal unity; through natural law, which is common 
to Al humans and which thereby functions as the source of normativity and the ultimate inter-
national limit to the validity of positive- legal norms, depriving them of their claim to authority 
if they contradict the postulates of justice;28 or lastly, through the epistemological terms of the 
pure theory of law, arguing that if various bodies of law are considered to be simultaneously 
valid orders of binding norms, then it becomes inevitable to comprehend both as one system’ 
(Gragl 2018: 8). 
357 Ibid. 
358 Ibid. 
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the discussion about the RL-RE relation is to assume that monism would lead 
the thought to also read the material scope of application of the legal right to 
leave and the legal right to enter in such a way that they would regulate move-
ment in space the phenomenological unity of which I have already stressed. 
Kelsen was aware of the problems for the foundation of legal validity deriving 
from the idea of taking national legal systems as closed legal orders that do 
not emanate from a more fundamental law or that do not measure up to a com-
mon source on the basis of which it would become possible to derive their 
internal validity. Many readers of Kelsen highlight the cosmopolitanism that 
he had found in Kant as a possible source of inspiration behind his monism. 
But we need not go that far to claim that Kelsen was unsatisfied with the 19th 
century immanent conception of international law as a by-product of states’ 
individual wills. Instead, as we saw, states were themselves abiding by a 
broader norm by simply being, legally speaking, recognized as states. Kel-
sen’s point at this juncture can read as perfectly at odds with the only jurist 
who became, also because of this, a very famous legal theorist of the 20th cen-
tury: Carl Schmitt. Unlike him, Kelsen thought of sovereignty as not of a com-
munity’s own making — which also meant that the fundamental political units 
of the international legal system were already interacting in ways that are prior 
to the advent of sovereignty.  

Seen in this light, what seems to come out of a monistic conception of in-
ternational law is the idea that it becomes less problematic to envision the state 
cooperation needed for making sure that the institutional facts of leaving and 
entering eventually come to mimic the empirical facts of leaving and entering. 
There is, to be sure, no conceptual connection between monism and the idea 
that legal norms should assume a jurisdictional scope matching the actions and 
conducts they are supposed to govern. But, for those like the UN Special Rap-
porteur Mubanga-Chipoya, the ‘logic’ of the institutional facts of RL and RE 
would need to mimic or replicate the ‘logic’ of the two empirical facts that 
constitute the phenomenological unity of movement, a monist view would not 
be incompatible with this assumption. So even though monism as such says 
little about the material scope of application of the legal rights in question, it 
is a view that is at least not incompatible with the assumption that emigration 
entails immigration. In this sense, it is clear to see that if the RL and RE would 
be ‘like hand in glove’359 ex ratio materiae under such an assumption – that, 
as we have seen, is largely adopted by prescriptive legal symmetrists defence 
of proposition A – then a monist conception of international law would not sit 
badly with claim that the policy change that needs to occur in order for RL 
and RE to have a matching personal scope of application is a form of transna-
tional cooperation ensuing that those who leave may enter elsewhere. A su-
pervening international legal system against which to interpret the norms of 
RL and RE would not be an obstacle at least to further the cause the advocates 

                               
359 Mubanga-Chipoya 1987: 5. 
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of proposition A. If the personal scope of application of RL and RE were iden-
tical as a result of the adoption of proposition A, there would be cause for 
thinking that what may be cast as two separate institutional facts — the act of 
leaving a state and the act of entering another one — could, from the viewpoint 
of the international legal system that provide the legal conditions of existence 
of the individual states with their territorial borders — be thought of one single 
action, in line with the phenomenological description of leaving and entering 
as two viewpoints on the same body moving in space. This is not to claim that 
Kelsen would have confused the empirical fact (‘impure’) with the institu-
tional legal fact (‘pure’). But the monistic conception of international law 
would imply that the ‘negative externalities’ of one state would become visi-
ble for the entire community of states. 

Seen from the perspective of a (monist) international legal system, a state 
that chases away parts of its citizenry by, for instance, declaring it stateless 
and depriving its members of the right to abode creates burdens for other states 
in ways that, given the fundamental equality of states in the international legal 
system, would be a source of conflict given that these individuals would still 
require protection of some state, in accordance to the rationale of the regime 
of HR. Seen from the perspective of the domestic legal system, the state holds 
the prerogative of defining its citizens and this practice would hence not im-
mediately constitute any antinomy in law. The alleged antinomy between RL 
and RE as differing in their personal scopes of application only appears if one 
adopts the monistic view. From the dualist perspective, even if RL and RE are 
supposed to regulate the action of movements of human bodies in space, the 
fact that RL is attributed to all persons and RE is not, does not by itself give 
rise to an antinomy. In this sense, the monist conception of international law 
is compatible and may further the position of PLS. 

I argue that (some version of) monism is the conception of international 
law one should adopt in order for it to make sense to defend the position pre-
viously labelled prescriptive legal symmetry, according to which the legal 
right to leave ought to entail the legal right to enter; hence, since we know that 
prescriptive legal symmetry is the position that grounds Proposition A – ac-
cording to which it would be obligatory that all states permit entry of all per-
sons (besides justified exceptions) – we can deduce that the conception of in-
ternational law one should adopt to make it reasonable to defend Proposition 
A. In such a way, monism would further Proposition A. From this it would 
also be possible to suggest that, were we to find that international law is not 
best explained using a monist conception, it would speak against Proposition 
A. However, were we to find that international law would be best explained 
using a monist conception as compared to a dualist conception, this fact could 
speak in favour of Proposition A.  

Vice versa, I argue that (some version of) dualism is the conception of in-
ternational law one should to adopt in order to defend the position previously 
labelled prescriptive legal asymmetry, according to which the legal right to 
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leave ought not to entail the legal right to enter. In this case, since prescriptive 
legal asymmetry is the position that grounds Proposition B – according to 
which it is obligatory that all states let leave all persons but not that they let in 
all persons – the conception of international law one should adopt to defend 
Proposition B is dualism.  

3. Monist and Dualist Assumptions behind PLS and 
PLA 
To substantiate the aforementioned claims in reference to the literature, let us 
look at two of the most prominent advocates of the first position (PLS): Luigi 
Ferrajoli and Violetta Moreno-Lax. For Ferrajoli, the legal right to leave a 
country presents an ‘asymmetrical character’ that is contrary to the spirit of 
the ‘ius migrandi’.360 His Kelsenian monism breathes through the entire argu-
ment: 

… the ius migrandi — the right to leave one’s own state and the correlative 
right to enter a different one — is derived from a basic principle of customary 
international law that finds its corollary in the Universal Declaration of Human 
Rights of 1948.361 

For him, though this natural right was originally conceived universally — to 
give way to the action of leaving and entering as part of one single movement 
— the structure of the international system — based on sovereign states with 
territorially bounded jurisdictions — compromised the original symmetry and 
was unable to resist the asymmetry that now works so much in favour of rich 
countries (then colonial powers). Ferrajoli calls attention to the fact that while 
emigration was once conceived and practiced as a right of those who had no 
trouble entering somewhere else — in what he reads as the original symmet-
rical structure of that right, attributed to all, yet practiced only by colonizers 
— the legal right to leave is now fundamentally compromised by the fact that 
a great number of poor people do not hold a legal right to enter other countries 
that their countries of origin, many of which do not, in Ferrajoli’s reconstruc-
tion, observe fundamental rights and basic needs of these individuals. For him 
then, what was perhaps one of the few valuable legacies of imperialism — 
that of conceiving the world as a whole and hence of international law as 
global in scope — is contradicted by the predominant interpretation of the 
legal right to leave as falling short of including a legal right to enter with 
equivalent personal scope of application (for every person, besides justified 
exceptions). The monist conception of the international legal system stands in 

                               
360 Ferrajoli 2018: 4. On ius migrandi please see chapter 3 in this dissertation. 
361 Ibid. 
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support of the prescriptive legal symmetry that Ferrajoli defends. According 
to this view, if monism is the correct way of viewing international law then 
international law supervenes upon national legal systems to the effect that a 
domestic legal system may not be regulated in such a way as to stand in anti-
nomic relation to what international law commands; and, as a matter of legal 
fact, the right to leave is attributed to all persons (besides justified exceptions) 
at the level of international law, then it follows that domestic legal system may 
not regulate the right to enter its territory in ways that would contradict the 
rationale of that norm; hence, the need to either reform international law to the 
effect of granting a legal right to enter to all persons (besides justified excep-
tions) or reform domestic law to the same effect. Such a reform is precisely 
what Proposition A points towards. As should be clear from what I just pointed 
out, in Ferrajoli his endorsement of that position depends on the reason that 
alternative arrangements would contradict the rationale of the higher norm of 
the legal right to leave which, monistically, would trump domestic arrange-
ments protective of the State’s right to exclude (SRE). 

As we saw previously, Violetta Moreno-Lax shares this view in favour of 
Proposition A, based on her advocacy for prescriptive legal symmetry, as be-
ing the logical consequence of adopting a monistic conception of an interna-
tional legal system that recognizes the right to leave any state to all persons. 
This, on her reading, is a legal norm obliging all states, signatory to the rele-
vant treaties, to admit all persons who leave other states. For both scholars 
then, the human rights obligations do not stop at the border of domestic juris-
diction or apply to merely to citizens.  

The reason for this is the monistic conception of international law. If, in 
order words, the validity of the domestic regulations – including a state’s im-
migration laws – derive their validity ultimately from international law, set to 
guarantee the legal validity of the ultimate source of validity within the do-
mestic legal frame of reference, namely the state, then it would follow that an 
antinomy between the domestic regulation and the international legal commit-
ments, deriving from the same sovereign source as the domestic regulation, 
would need to be solved in reference to a higher meta norm: lex superior 
derogat inferiori. Understood in this way, the claim that the legal right to leave 
entails the legal right to enter of identical personal scope of application is 
grounded on the monistic conception according to which international HR law 
should be taken to transcend national immigration norms. 

On the other side of the spectrum, we find the reliance on a particular con-
ception of international law, namely dualism. The dualist conception of the 
international legal system stands in support of the prescriptive legal asym-
metry that, for instance, John Finnis defends. According to this view, if dual-
ism is the correct way of viewing international law then international law does 
not supervene upon national legal systems to the effect that a domestic legal 
system may not stand in antinomic relation to what international law com-
mands; and, as a matter of legal fact, RL is attributed to all persons (besides 
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justified exceptions) at the level of international law, but each state maintains 
the prerogative of regulating entry as it best sees fit, then it follows that do-
mestic legal system may regulate the right to enter its territory in accordance 
to SRE, as long as the obligation to let leave any person of the state territory 
is upheld. Hence, there is no need to reform international law so as to broaden 
the personal scope of application of any purported RE. The only obligation 
following from RL as it is currently defined in law would be that all states 
would have to let all persons leave (besides other obligations stemming from 
treatises, ius cogens and alike). It follows that it makes sense, on such a view, 
to adopt Proposition B, according to which it is permitted that any person 
leaves any country (besides justified exceptions), therefore it is obligatory that 
all states let leave any person (besides justified exceptions). Finnis is clear 
about his endorsement of the ensuing Proposition B: ‘it is quite clear who has 
the duty correlative to the right to emigrate. It is quite unclear that … every 
other community everywhere has an equivalent duty to admit unlimited mem-
bers of foreigners’.362 

For advocates of prescriptive legal asymmetry, what they take to be the 
correct interpretation of the law as it currently stands is also the desirable one. 
They hence prescribe the strict interpretation of the legal right to leave as not 
entailing a legal right to enter for all persons. In such a way, dualism furthers 
Proposition B. In so far as this is the case, the position labelled prescriptive 
legal asymmetry can be called anti-Kelsenian in the sense that prioritises state 
sovereignty as a source of valid law as compared to international law. 

More recently, Vladislava Stoyanova reinstates the case for PLA by claim-
ing that the legal right to leave ‘stands on its own’ and is ‘independent’ from 
any sort of interdependence with the legal RE. Albeit I shall not venture that 
this position is inspired by anti-Kelsenianism, it is however compatible with 
the dualist take on the matter. For dualists, then, entailment between RL and 
RE occurs only among norms contained in the national legal system, and only 
derivatively as a matter of contact with norms of the international legal sys-
tem. This is useful to explain why, along with the legal right to leave, the 
UDHR enshrines a human right to return (RR) the personal scope of applica-
tion of which is limited to nationals. The legal right to leave correlates with 
the legal duty of states to let leave — but does not generate the duty of other 
states to let in. This prescriptive legal asymmetry that, as we have seen, sits 
well with a dualist view of international law, supports the rejection of the view 
according to which the institutional facts of RL and RE ought to mimic the 
empirical fact of physical movement in space (the unity of which may not be 
broken down into two objects but form, by necessity, as we have seen in chap-
ter 5, ‘two sides of the same coin’).  

                               
362 Finnis 1992: 207. 
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4. Conclusion 
Having spelled out the content of the monist and the pluralist conceptions of 
international legal order, I conclude that prescriptive legal symmetrists advo-
cating for Proposition A can be said to be grounded in a monist conception of 
the international legal system that we associate with Kelsen, from which an 
interdependentist view of the RL-RE relation then follows. As for advocates 
of prescriptive legal asymmetry who favour Proposition B, their position is 
better understood against the backdrop of a dualist conception of international 
law. This conception indeed breathes through their take on the legal right to 
leave, according to which it ought not to entail more than the obligation of the 
state to let leave.  
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Chapter 8 
Conclusions 

1. Summing Up  
The right to leave (RL) has for centuries been heralded as the very cornerstone 
of freedom of movement and political autonomy in Western legal and political 
history.363 The entitlement of members of a political community to exit its ju-
risdiction is common in the liberal tradition associated with the social contract 
theory. Some even stretch the philosophical references further and refer to an-
cient Greek thought and its notion of exile, albeit it is perhaps not a very good 
reference: It is disputable whether classical Greece had ‘legal rights’ (law is 
generally attributed as an invention to the Romans) and modern entitlements 
(so-called ‘subjectives Rechts’) were in all likelihood not a feature of classical 
Greece since they are said to emerge only in the late mediaeval period.364 Also, 
the discussion surrounding exit from the polis in Greece is not at all a discus-
sion about ‘entitlement’, let alone a legal one. It is a question of expulsion 
from the community known as exile (literally ‘flight’), which was a permanent 
(aeiphygia) or long-term removal from one's native place, usually as a pun-
ishment.365 Sometimes, however, the ambiguity of the word ‘to flee’ means we 
do not know if an individual was formally exiled or simply fled voluntarily. 
Yet others have referred to RL as a key concern of stoic philosophy as well as 
of Roman law. Yet this is also a debateable reference since it is likely to refer 
to Epicurus and Seneca’s notion of ‘retirement’ which has nothing to do with 
any ‘legal entitlement’ to exit the community, but rather refers to a tranquil 
life.  

A better reference is to early modernity. A highly qualified RL still very 
limited in its personal scope of application (valid as it were merely for the 
‘Barons of England’) first appeared in the letter of a constitution in the early 
13th century, the Magna Carta, but it was not until the first international peace 
treaties of the 16th and 17th centuries that legal subjects more generally were 
entitled to hold such a right. Since the Peace of Westphalia enacted the prin-
ciple cuius regio eius religio - first introduced in the Augsburg Peace Treaty 
(1555) a century before - the sovereign right to exclude (SRE), held by state 
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365 For Athens see e.g. Thucydides 2013: 4. 65, 5. 26. 5. 
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authorities, started to be accompanied by so-called ‘rights of removal’, i.e. 
RL.366 This right was held, first and foremost, by religious minorities whose 
freedom of conscience entitled them to exercise their religion in private - and 
hence stay - or travel abroad to exercise it publicly under the jurisdiction of 
centralised institutions such as abodes or parishes. Religion was a major drive 
of migration and at a time when political and ecclesiastical jurisdictions still 
overlapped, those entitled to leave or enter the Holy Roman Empire where 
mostly businessmen or religious minorities. Even though borders were not yet 
as clear-cut, as Westphalian sovereignty gained ground, ‘voting with one’s 
feet’367 became a frequent form of political protest and resistance to political 
authority.368 RL would turn, over the centuries, into an important right within 
legal systems seeking to contribute to a safer movement of many individuals, 
regardless of where it was supposed to end. As in the case of other legal rights, 
the point of enshrining RL in a legal system - be that national or international 
- was to extend legal protection to subjects exercising this right.369 This implied 
a duty to let leave imposed on the State, justiciable in court. 

Furthermore, generalising free and safe leave in such a way as to cover the 
exit of both members and non-members, i.e. those who wish to renounce to 
their citizenship – with the notable exception of the native population in colo-
nial settings – meant that sovereign states were to be legally responsible for 
ensuring rights also of citizens who were not theirs to begin with, albeit they 
were subject to their rule in accordance with to the medieval principle of per-
tinence to territory. The unwillingness of many states to grant this right was 
often, historically, motivated by a sovereign claim over subjects present on 
the territory under their jurisdiction, regardless of their nationality.370 RL how-
ever grew into a legal guarantee that ensures the possibility of relinquishing 
all connections to the legal system of origin.371 Seen in this light, RL eventually 
became a ‘right not to have rights’, to invert Arendt’s well-known formula.372 
Or more precisely, a ‘right’ to relinquish the rights (and the obligations) stem-
ming from, or triggered by, presence within the territorial jurisdiction of a 
country; in sum, a right to be removed from the territorial jurisdiction whose 
defining feature was legal protection and its ability to impose the ‘law of the 
land’. Why would one wish to leave behind such protection? 

For many religious minorities of early modern Europe, the state constituted 
a political threat, not a legal safe haven.373 The same applies to many citizens 
of authoritarian regimes today. Historically, legal protection entailed certain 
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obligations that not everyone was willing to exchange for certain freedoms or 
the protection of the law. The stakes of this exchange were simply too high, 
and religious identity could not be bargained away for a right to stay. Still 
today, the costs of belonging to a political community can be so high that exit 
becomes preferable for a series of justifiable moral reasons. In many cases, 
‘outing’ is indeed the only way to keep one’s basic interests or identity-defin-
ing features beyond the reach of the State of provenance or habitual residence. 
And as history has shown, being a subject of abusive states is the fastest route 
to becoming unprotected. Moving out without regard for where one is going 
can still be safer than staying. The existential limbo of not knowing whether 
one can enter somewhere else becomes a preferable predicament to the cer-
tainty of losing one’s life or being reduced to conditions where one’s basic 
needs were not met. HR law thus places among its core legal norms an RL 
that is, as we have seen, universal in its personal scope of application since all 
derogations require motivation from the general rule according to which the 
individual is entitled to leave and the state obliged to let leave. 

But this obligation to let leave is precisely what would come across as in-
sufficient to ensure a legal right to leave in the 20th century. As I showed in 
the inquiry into the prehistory of the problem, it is not until very late, at the 
end of the 19th century and the turn to the 20th century, that the RL engenders 
the problem that appears fully fledged in today’s discussion on migration 
rights. For sure, the right of an individual to leave her country of origin has 
for a long time been acknowledged in customary international law. However, 
the way the 20th century frames the relationship between RL and RE departs 
significantly from reflections on RL and RE in earlier periods in history. This 
is so because one of the background conditions for making sense of the prob-
lem changes: the availability of terra nullius, understood as reachable and in-
habitable land beyond any jurisdiction, previously had given to the person ex-
ercising RL a de facto faculty of entering these Lordless lands. With the dis-
appearance of terra nullius, the very terms of the problem change. The relation 
of RE and RL could not have been cast in asymmetrical terms prior to the 20th 
century simply because a third option of leaving for virgin lands was on the 
table. The problem of finding a duty-bearer for the obligation of letting in 
corresponding to an RE was never a serious contender in a world with terra 
nullius. But as that world comes to an end, the need to find such a duty-bearer 
arises and it does so not in relation to not just any movement across borders, 
but to the movement of those who lack the protection of their state of origin. 
With a de facto faculty of entering Lordless lands, both the migrant and the 
refugee shared a way to avoid the binary framing of the relation of RE and RL 
in dichotomic terms. Prior to the disappearance of terra nullius, the way the 
20th century would frame the problem of the relation of RL and RE would 
have come across as erroneous. When the de facto option of entering else-
where, without the international legal system paying much attention, ends the 
relation between RL and RE turns awry. 
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Having here summed up the background against which this dissertation op-
erates, let us now determine what the main contributions are. 

2. Main Contributions  
This dissertation restitutes that normative legal discussion on RL as it appears 
in HR law to the centre stage of the broader academic debate about the inter-
national migration regime. It contains a number of contributions, big and 
small. Some concern interpretational aspects, historical findings and more. 
Rather than listing each one individually, in what follows I make an effort to 
articulate more substantial contributions.  

I have offered the first overview of the debate on the relation between RL 
and RE. This includes a significant excursus into the history of RL and a his-
torical reconstruction of the emergence of the problem in the 20th century. By 
doing this I fill an important gap in contemporary reflections on HR law and 
the international migration regime.  

I set out to look for the pomme de la discorde over the relation between RL 
and RE. My analysis was done in two steps. First, I outlined a general prob-
lem-setting with the aim to tease out the possible dividing lines of the discus-
sion, namely by asking whether RL and RE are viewed in terms of two sepa-
rable institutional facts or in terms of protection for two inseparable elements 
of the empirical fact of bodies moving in space. I noticed that too little atten-
tion has hitherto been reserved to this problem of the conditions under which 
it makes sense to claim or to deny that 'exit' entails 'entry' - regardless of the 
nature of the rights in question. Secondly, I offer a systematic analysis of 
the ways in which it would be possible to talk of a relation between RL and 
RE on the basis of two criteria: (i) whether the statements made about the re-
lation between RL and RE are descriptive or prescriptive in character; (ii) 
whether the nature of the rights involved are moral or legal rights. This enables 
me to highlight that the disagreement is not only moral or political, but that it 
has legal aspects that are deserving of critical scrutiny in their own terms. They 
relate to the need to reform the migration regime in international HR law and 
not just the moral or political reasons that may ground it. I illustrate this in 
more detail below.  

By offering this two-step analysis, I gave a better framing of this problem 
in the contemporary debate on HR law and migration than those to be found 
in the available literature. I showed that a claim to a symmetrical interdepend-
ence between RL and RE should amount to (1) a correlativity between RL and 
a third state duty to admit (SDA); (2) an ‘RL-RE interdependence’ in which 
RE appears as a ‘derivative right’ of the ‘core right’ RL due to the shared 
reasons that ground each of them (justificatory entailment); and (3) an identi-
cal scope – both geographical and personal - of application between RL and 
RE. 
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I have also offered a critical reading of key assumptions in the debate. I 
dedicated one chapter to questioning the doctrine of descriptive legal asym-
metry, i.e. the view of the state of affairs in international HR law that the typ-
ical framing of the problem relies on. I showed that it is false to claim 
that there is no relation between RL and RE: indeed, no RE with identical per-
sonal scope of application to RL is to be found in international HR law; but, 
by paying attention to the rationale of the HR regime in international law, I 
point to a structure that is fundamental for the triangulation of migration rights 
on the backdrop of which the relation between RL and RE can be understood 
as both symmetrical and interdependent, amounting to a rights-relation of 
what I deemed ‘justificatory entailment’.  

My major finding is in the chapter in which I defend descriptive legal sym-
metry: I claim that descriptive legal symmetrism is correct in denying the cen-
tral claim made, i.e. that RL – enshrined in the Universal Declaration of Hu-
man Rights of 1948 (UDHR) – would not entail RE. As far as the right to 
return constitutes a right to enter, intended as a right that protects a relation 
between the person subject to the legal order and the access to the territorial 
jurisdiction of that legal order in one guise or another, I submit that it is a 
matter of fact that in international HR law, RL does entail a legal RE. Moreo-
ver, if one takes this structure into consideration – i.e., the ecology formed by 
the right to leave, the right to return, the right to asylum, the right to national-
ity, the right to be protected against refoulement and the right to family reuni-
fication, i.e. all rights that we do find in the international HR law – then it 
becomes clear that the overall picture of the migration regime in HR law is 
already that there is a form of symmetry between RL and RE, albeit not the 
kind of symmetry that many in the debate first set out to find or propose as a 
matter of de lege ferenda.  

Finally, this chapter showed that, even conceding that descriptive legal 
symmetrists are correct about the descriptive claim that the debate is grounded 
on, it is still insufficient to say that the predicament of which the problem 
speaks – that, to be clear, of Hassan Al Kontar and other cases such as his – is 
‘resolved’ by international HR law as things currently stand. A case in point 
might perhaps be climate refugees from sinking islands.374 I conclude that a 
strong relation between RL and RE, conceived along the lines of human rights 
interdependence, does not succeed in fulfilling the purpose of the system, if 
that purpose is taken to be to protect the person from the limbo of having no 
actual place that will admit her after having left (notwithstanding that she left 
in a way authorized by the state of provenance), or at least no place that is not 
a detention centre. A detention centre, for sure, is an empirically situated place 
but that appears to be, in the eyes of those incarcerated, precisely a nowhere. 
The chapter exploring the descriptive side of the problem thus showed that the 

                               
374 Behrman & Kent 2018. 



 

 218 

predicament has been left unanswered by the law as it currently stands, al-
beit not for the legal reasons most often presumed in the debate. 

More specifically, in the chapter that deals with monism and dualism, I 
showed that proponents of Proposition A and their adversaries, i.e. propo-
nents of Proposition B, are divided over whether the correct view of interna-
tional law is a monist or a dualist view. They are also divided, as shown else-
where, on whether RL and RE by necessity mimic the empirical fact of a body 
moving in space to the effect of dictating the phenomenological unity of this 
action. 

I also showed that the debate has up to now been mischaracterized to the 
effect that the disagreement looks as if it would be a question of choice be-
tween two opposing theories in political theory and/or in moral theory, 
namely communitarianism and cosmopolitanism. But on closer scrutiny it 
turns out that this is not the case. After analysing the possible ways in which 
it would be possible to talk generally of a relation between RL and RE, I show 
that the disagreement is really not over moral rights in the first place, but about 
legal rights and the appropriateness of using law as a tool for enforcing these. 
It was thus shown that the dispute is agnostic towards the moral-political de-
bate over communitarianism and cosmopolitanism. 

To go a bit more into detail here, I argued that the debate over freedom of 
movement is a moral-political debate which is distinct from the debate that 
instead is about whether the legal RL entails a legal RE. The first is a debate 
over moral rights, the second about legal rights. Until now the debate over 
whether the legal RL entails a legal RE has typically been presented as a de-
bate about whether one thinks borders should be open, whether one thinks 
there should even be any borders, about whether human beings have an intrin-
sic interest or moral right in moving freely (i.e. if that furthers, say, human 
flourishing or utility), whether one should be able to live with whomever one 
chooses etc. But this presentation of the disagreement is misleading. All these 
aforementioned topics deal with moral rights. Therefore, the disagreement at 
stake here, unlike the debate on freedom of movement, does not deal with 
what would hold true morally speaking. It does not focus on moral rights. It 
does not focus on morality either. Indeed, it does not help us understand what 
would count as wise or good for humans to do were we to live in a world in 
which we regulate our behaviour in a morally justified way. I conclude that 
the disagreement is instead about the law, not morality. However, it is not at 
core a disagreement over what the law states or demands, which is an issue 
that descriptive legal symmetry focuses on, but what it ought to enshrine or 
how it should be interpreted. 

The reason why the literature is best read as a disagreement about the law, 
not about morality is because its core problem is whether to reform current 
HR law (as it is believed to stand). So contrary to that over freedom of move-
ment, the issue is not generally about how one ought to treat one another, 
but about the conditions under which we ought to employ a particular 
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institutional setting known as the law, i.e. an institutional setting that carries a 
coercive element in the form of adjudicative mechanisms, to make sure legal 
obligations are upheld. The disagreement is therefore at its core about whether 
(or not) a particular obligation (that to let in), imposed on a particular 
agent (namely the state), ought to be imposed within such institutional set-
ting. Advocates of ‘Proposition A’ thinks that this is the case. Advocates of 
‘Proposition B’ deny this to be the case. In other words, I have argued that the 
disagreement is not about whether (or not) a particular obligation (that to let 
in) imposed on a particular agent (namely the state) ought to be imposed by 
morality, in absence of any coercion, and outside or regardless of the institu-
tional setting known as law. Debating this may be interesting in its own right, 
but it is not what is at stake in the opposition between advocates of ‘Proposi-
tion A’ and advocates of ‘Proposition B’. Whether one thinks there is an obli-
gation to let in, imposed on states, by morality is a question that rightly be-
longs to the debate on free movement which is a debate over moral rights. To 
be clear, it is possible to object to prescriptive legal symmetry (PLS), like John 
Finnis does, and at the same time hold the opinion that free movement furthers 
human flourishing, so that Finnis could, without falling into contradiction, ad-
vocate for free movement concerning moral rights and against the entailment 
of the legal RL and the legal RE. While Finnis does not do this himself, he 
could do so in principle. As we know, he does advocate for Proposition B but 
this does not commit him to any particular views on free movement. The same 
is true of Ferrajoli, Mubanga-Chipoya and other advocates of prescriptive le-
gal symmetry: they may be communitarian about moral rights in free move-
ment and still advocate for PLS. 

My conclusion is thus that to frame the disagreement as a moral and polit-
ical dispute mischaracterise the issue at stake. If by ‘communitarianism’ you 
understand the view according to which we have stronger moral obligations 
(that some call ‘special obligations’) towards our kin than towards human be-
ings in general (a.k.a. ‘distant others’); and you take ‘cosmopolitanism’ to 
mean the view according to which we do not have stronger moral obliga-
tions towards our kin than towards human beings in general, then the follow-
ing is true: One can be a communitarian and advocate for Proposition A; one 
can be communitarian and advocate for Proposition B; one can be a cosmo-
politan and advocate for Proposition A; and one can be a cosmopolitan and 
advocate for Proposition B. This means that the disagreement over the relation 
between RL and RE is agnostic towards the moral-political debate concerning 
communitarianism vs. cosmopolitanism.  

It should also be noted here that communitarianism and cosmopolitanism 
are sometimes framed as political positions about how we should reform the 
law, where the implicit assumption is that we ought to reform the law so that 
it accords with the preferred moral view. The adjective ‘communitarian’ 
would correctly qualify the view according to which we should reform the law 
so that it reflects the view that we have stronger moral obligations towards our 



 

 220 

kin than towards human beings in general, and ‘cosmopolitan’ would qualify 
the opposite view. Prima facie, this might sound very close to the PLS and 
anti-PLS positions. But at closer scrutiny, it is not the same. For a legal theorist 
it is important to note that such claims – let us call them ‘communitarian about 
the law’ and ‘cosmopolitan about the law’ – are premised on the norma-
tive view according to which we ought to reform the law so that it accords 
with the preferred moral view. Thus, these views are not as such about 
our epistemological views about the consistency of the law, but on something 
quite different. (Indeed, these views are rightly called ‘political’ since they are 
about how to implement optima res publica). However, the dispute is instead 
about the epistemological consistency of the law, not about its morality. In-
deed, PLS does not claim that 'it is morally wrong to advocate for anti-PLS'. 
For PLS, it is an intellectually wrong, it is an error of understanding (not of 
moral judgment).  

A key stake in the debate, I argue, is really whether or not, as a matter of 
fact, not of desirability, it is the case that whoever exits needs to enter else-
where. For those who think exit and entry are two institutional facts (like 
Finnis), PLS is wrongheaded in that it thinks that one by necessity enters when 
one exits. Indeed, if the legal RL and the legal RE are cast as two separable 
institutional facts, he is indisputably right. To view RL and RE in this way is 
to understand that one institutional fact is determined by a constitutive rule in 
one legal system and the other institutional fact is determined by a different 
constitutive rule in another legal system.  

On the other hand, for those who think exit and entry are two sides of the 
same empirical movement of the human body in space (like Ferrajoli or Mu-
banga-Chipoya), prescriptive legal asymmetry, like Finnis’, is wrong-
headed in that it thinks that one can exit without entering. Indeed, if leave and 
entry are understood to refer somehow to the empirical facts or at least insti-
tutional facts that by necessity mimic the empirical fact of a body moving in 
space to the effect of maintaining the phenomenological unity of this action in 
the institutional facts, they are indisputably right. Those who, like Ferrajoli 
and Mubanga-Chipoya, argue for prescriptive legal symmetry in the form of 
‘Proposition A’ do so on the premise that the LRL and LRE are by necessity 
inseparable institutional facts. This can be so either because for some unartic-
ulated reason the two institutional facts of the LRL and LRE are believed to 
be determined by constitutive rules according to which the ensuing institu-
tional facts need to have the same inseparability as entering and exiting has in 
the empirical fact of body moving in space, or because a monistic view on the 
international legal system is adopted to the effect that, ratio materiae, leave 
may not occur without it constituting entry elsewhere. It thus seems warranted 
to conclude that in order to move the debate beyond the current state of the art 
some new key questions should be posed: Does the legal RL and the legal RE 
really purport to regulate human movement in space or something else? Can 
we say that the legal RL and the legal RE provide information on what state 
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institutions are legally obliged to do in each state (one state for RL and another 
for RE)? Were we to find that the legal RL and legal RE are institutional facts 
that by necessity are inseparable and are best viewed from a monist perspec-
tive, it would follow that Mubanga-Chipoya’s prescriptive legal symmetry 
makes the kill in the dispute. Were we to find that the legal RL and legal RE 
are separate and separable institutional facts, best viewed from a dualist per-
spective, it would follow that Finnis’ prescriptive legal asymmetry makes the 
kill in the dispute. To determine this point however lies beyond the scope of 
my dissertation.  

To conclude, my most important finding is the following. To get the com-
binations mentioned above – communitarian prescriptive legal symmetrists or 
cosmopolitan prescriptive legal asymmetrists – notice that two sets of beliefs 
concerning the law are at play: 

 (alpha): The most consistent view of the legal RL and the legal RE is to view 
these are referring to empirical facts vs institutional facts (or melius: to institu-
tional fact that do vs. do not need to ‘mimic’ the inseparability of exit and entry 
given in the empirical fact of a body moving in space);  

(beta): The most consistent view of international HR law is monism vs. dual-
ism (à la Kelsen) 

My results have allowed me to show that it is possible without falling into 
contradiction for the communitarian to believe (a) that the moral right to free 
movement only applies to the nation or otherwise kinship-defined entities (so, 
by proxy, does not stretch beyond the borders of the state) and (b) that the le-
gal RL ought to entail a legal RE elsewhere (i.e. prescriptive legal symmetry). 
This is so because the communitarian’s reasons for upholding (a) 
are moral reasons, but the reasons for upholding (b) are epistemological and 
concern the law’s internal consistency. An example of such a combination of 
beliefs can be found in the case of the person who in moral and political theory 
upholds communitarianism, but in legal theory upholds a monistic view of 
international HR law and conceives of RL and RE as being analytically insep-
arable (as one is simply the reflection of the other, as exiting is in relation to 
entering in the movement of a human body across a border, where RL is 
viewed from one state and RE is viewed from another state). Hence, one may 
be communitarian about special moral obligations toward kin, and still uphold 
'Proposition A' according to which RL entails a legal obligation on all states 
to let in. The reasons for upholding Proposition A would then depend on the 
fact that Proposition B would be inconsistent (creates a gap in the international 
HR law). This person would have epistemological reasons for favouring Prop-
osition A and moral reasons for favouring communitarianism. 

Vice versa, it is possible without falling into contradiction for the cosmo-
politan to believe that (a) that the moral right to free movement stretches 
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beyond the borders of the state (or other kinship-related dimensions), i.e. hu-
man beings are morally entitled to freely roam the world, and (b) that the le-
gal RL ought not entail a legal right to enter elsewhere (i.e. prescriptive legal 
asymmetrism). An example of such a combination of beliefs can be found in 
the case of the person who in moral and political theory upholds cosmopoli-
tanism, but in legal theory upholds a dualistic view of international HR law 
and hence conceives of RL and RE as being analytically separable (as one is 
an institutional fact determined by a constitutive norm in one legal system and 
the other is an institutional fact determined by another constitutive rule in an-
other legal system). To get these combinations, it is important to see that both 
the set of beliefs alpha and beta are at play. 

My aim in this dissertation was not to say which of the options concern-
ing alpha and beta are correct, but to show that to understand what is at stake 
in the disagreement it is necessary to see that both alpha and beta need an-
swering and until now, I think it is fair to say, no one has even attempted to 
answer the right questions about the relation between RL and RE. Instead, the 
debate - as I have shown - has wandered off the road by asking the wrong 
questions about the problem, such as which views on moral and political mat-
ters one may have. In sum, if one wants to help Hassan al Kontar and his ilk, 
asking the wrong questions is clearly the wrong way to go about. Therefore, a 
step in the direction of helping them would rather be to, at least, start asking 
the right questions. 
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