
Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=upmj20

International Public Management Journal

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/upmj20

Representative bureaucracy and disabled
employees in the British public sector

Laura William, Birgit Pauksztat & Susan Corby

To cite this article: Laura William, Birgit Pauksztat & Susan Corby (2022): Representative
bureaucracy and disabled employees in the British public sector, International Public Management
Journal, DOI: 10.1080/10967494.2022.2086951

To link to this article:  https://doi.org/10.1080/10967494.2022.2086951

© 2022 The Author(s). Published with
license by Taylor and Francis Group, LLC

Published online: 08 Jul 2022.

Submit your article to this journal 

Article views: 396

View related articles 

View Crossmark data

https://www.tandfonline.com/action/journalInformation?journalCode=upmj20
https://www.tandfonline.com/loi/upmj20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/10967494.2022.2086951
https://doi.org/10.1080/10967494.2022.2086951
https://www.tandfonline.com/action/authorSubmission?journalCode=upmj20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=upmj20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/10967494.2022.2086951
https://www.tandfonline.com/doi/mlt/10.1080/10967494.2022.2086951
http://crossmark.crossref.org/dialog/?doi=10.1080/10967494.2022.2086951&domain=pdf&date_stamp=2022-07-08
http://crossmark.crossref.org/dialog/?doi=10.1080/10967494.2022.2086951&domain=pdf&date_stamp=2022-07-08


Representative bureaucracy and disabled employees in the
British public sector
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aHuman Resources & Organisational Behaviour, Business School; bDepartment of Business Studies

ABSTRACT
Disabled employees in the British public sector lodge more claims of dis-
crimination at Employment Tribunals than their private sector counter-
parts, yet their claims are more likely to fail. We argue that this is
because disabled employees in the British public sector are more aware
of equality issues than their private sector counterparts, subjectively per-
ceiving discrimination. Yet the policies and practices that result from
representative bureaucracy and the equality duties found only in the
public sector result in judges mostly finding that disability discrimination
in the public sector has not occurred, compared to such discrimination
in the private sector.
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Introduction

There is more discrimination in employment in the British public sector than in the British pri-
vate sector, as measured by judicial complaints. The latest statistics show that the public sector
has a higher proportion of discrimination cases (28%) than their share of cases overall (17%)
(BEIS 2020a). Moreover, this is a long-standing phenomenon (Harding et al. 2014); as far back as
1998, the public sector accounted for 38% of all discrimination cases, but only 23% of all cases
(DTI 2002). Yet employment discrimination cases cover complaints on various grounds, such as
gender, age, ethnicity, disability, sexual orientation and religion and belief. This article focuses
only on disability discrimination and seeks to uncover differences between the public and pri-
vate sectors

Our research questions are as follows: first we examine the number of cases brought by those
employed in the British public sector compared to those employed in the British private sector,
overall and by gender. Second, we investigate the outcome of claims, again comparing the two
sectors. To develop hypotheses, we draw on theories of representative bureaucracy using the con-
cept of the impact of representative bureaucracy through extra-organizational institutions, such as
laws, policies and regulations, to understand the differences between the sectors. To test the
hypotheses, we analyze all disability Employment Tribunal claims lodged in England and Wales
in the three calendar years 2015–2017.

In brief, we found that disabled employees in the public sector brought proportionately more
claims than their private sector counterparts. We suggest that public sector disabled employees
lodge more claims because they are more aware of equality issues due to passive representation
and therefore, report more subjective discrimination. Yet we also found that claims brought by
disabled claimants in the public sector were more likely to fail at Employment Tribunals than
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those brought in the private sector. We suggest that although disabled employees may be of the
view that they have been the target of discrimination, the role of extra-organizational institutions
in the form of policies and practices that result from increased representative bureaucracy, and
differences in the form of the law between the two sectors, result in judges finding that disability
discrimination, as legally defined, has taken place less often in the public sector compared to the
private sector.

The plan of this article is as follows. First, we outline the context: disabled people’s employ-
ment, British disability discrimination law, the Employment Tribunal process and the Public
Sector Equality Duty (PSED). We next turn to current research on representative bureaucracy
and subjective and objective discrimination which help frame our hypotheses. Then we set out
our methodology and present our findings. We conclude by discussing some possible reasons for
our findings, limitations and some future research avenues.

The context

Disabled people’s employment

Over 4.2 million disabled people aged 16–64 were in employment in the United Kingdom in
2019 and this equated to roughly half of disabled people (53.2%) compared with the employment
of just over four out of five non-disabled people (81.8%), according to the Office of National
Statistics. Furthermore, one in five working disabled people cited a mental health condition as the
main cause of their disability (ONS 2019).

Moreover, disabled people are less highly educated and professionalized than non- disabled
people. Only a quarter (24.9%) of disabled people aged 21 to 64 years had a degree or equivalent
as their highest qualification, compared with 42.7% of non-disabled people in 2021. In addition,
disabled people were almost three times as likely to have no qualifications (13.3%) than non-dis-
abled people (4.6%) and working disabled people were less likely to work as managers, directors
and senior officials or in professional occupations than working non-disabled people (ONS 2022).

Turning to sectoral differences: although in terms of absolute numbers there is a marked dif-
ference (800,000 disabled people were employed in the public sector compared to over 3.5 million
in the private sector), the public and private sectors have similar proportions of workers (14% and
13% respectively) who reported being disabled (ONS 2019).

Indeed, the British public sector has a legacy of being open and receptive to the employment
of disabled people (Roberts et al. 2004), reflecting the increasing attention paid to demographic
diversity in the public sector (Lee and Zhang 2021). Also, disabled people working in the public
sector have higher retention rates than disabled people working in the private sector (DWP
2019), while Hoque and Bacon (2019) found that public and third sector employers were more
likely to report that employing a disabled person was positive for their organization than private
sector employers.

It should also be noted that public sector employees are more likely to be aware of their legal
rights than their private sector counterparts. This is because union density is 52% in the public
sector compared to 13% in the private sector (BEIS 2020b) and unions endeavor to make their
members aware of their legal rights. Thus, they issue publications on legal rights; many workplace
union representatives give advice to their members on legal rights and many unions, when seek-
ing to recruit members, emphasize that the provision of legal advice is a key benefit, as is the
provision of legal representation at an Employment Tribunal when a case meets a
given threshold.1

Lockwood, Henderson, and Thornicroft (2013: 144–5), examined cases brought by claimants
with a mental health impairment (not a physical or sensory impairment) at Britain’s Employment
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Appeal Tribunal between 2005 and 2013 comparing the public and private sectors. They found
over-representation of the public sector: “44% of cases were associated with private sector organi-
zations compared to 51% that were linked to public sector organizations.” They also indicated
that public sector claimants were more likely to succeed than those in the private sector. This
was because claimant success was strongly associated with legal representation, with those in the
public sector more able to access legal help through their trade unions or professional associa-
tions. We will examine disability discrimination claims and outcomes by sector, stemming from
all types of impairment at first instance (the Employment Tribunal level) to see to what extent
our findings support Lockwood et al. (2013) finding in respect of mental health impairments at
the appellate level.

Another key sectoral difference is the fact that the public sector is more feminized than
the private sector. According to Meager et al. (2002), white, male, better qualified, white-
collar employees with permanent jobs are most aware of their rights; however, they are also
least likely to experience discrimination at work. We will analyze disability claims by gender
in the light of Meager et al. (2002) contention, but before doing so, we outline disability
legislation.

British disability legislation

We now summarize the legal provisions in respect of British disability discrimination. These are
set out in the Equality Act 2010 and provide for the redress of discrimination on grounds of dis-
ability after such discrimination has occurred, whether in the public or private sectors, lodging a
claim with an Employment Tribunal. This British approach, with the state providing a forum and
setting the procedural rules in what Ford (2018: 6) calls “privatised social justice,” depends on
enforcement using the “self-service” approach (Dickens, 2012: 2). Accordingly, it depends on an
individual having the knowledge to lodge a claim.

Claiming disability discrimination
The legislation only applies to a disabled person, but the legal definition of disability is not
straightforward (Equality Act, s.6).

“A person (P) has a disability if -

a) P has a physical or mental impairment, and

b) the impairment has a substantial and long-term adverse effect on P’s ability to carry out normal day-to-
day activities.”2

An impairment is long term if it has lasted or is likely to last for at least 12months.
To compound this complexity, there are seven possible types of disability discrimination: direct

discrimination, indirect discrimination, failure to provide a reasonable adjustment, discrimination
arising from a disability, harassment, victimization and associative discrimination and each of
these six types have to be separately claimed. Direct discrimination claims and claims of discrim-
ination arising from a disability are brought by those who argue that they have been directly dis-
criminated, whereas indirect discrimination is the result of institutional criteria, provisions or
practices that result in discrimination. Failure to provide a reasonable adjustment is alleged where
the employer has failed to provide a reasonable adjustment for the disabled employee to ensure
he/she is not at a substantial disadvantage compared to a non-disabled employee.

Adjustments include, for instance, shorter working hours, adjustments to physical premises,
the provision of a reader for an employee with a visual impairment, enhanced supervision for an
employee with learning impairments and reallocating some of a disabled employee’s duties to
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another person. Whether or not such adjustments are “reasonable” depend inter alia on the
employer’s resources.

Harassment claims are where an individual has been harassed because of their disability.
Victimization is where an individual has been adversely treated because they are bringing an
Employment Tribunal claim or supporting a claim, for instance by giving evidence. In contrast
associative disability discrimination is not claimed by a disabled person, but by a person who has
been discriminated against because of their association with a disabled person, for instance as a
carer and has therefore not been included in this study, which only covers claimants who con-
sider that they are disabled.

The employment tribunal process

In short, disability discrimination law is not straightforward as noted above, and claimants also
have to navigate their way through the Employment Tribunal process, which we now summarize.

First, before lodging the claim at an Employment Tribunal a claimant must notify the
Advisory, Conciliation & Arbitration Service (ACAS) that he/she wishes to make a claim and give
ACAS the opportunity to try to broker a voluntary, “early conciliation” settlement between the
parties. As a result, only 7% of such notifications went to an Employment Tribunal hearing
(ACAS 2021).3

The next step is for the claimant to submit a claim by means of a standard form (ET1). The
respondent, that is the relevant employer, is then asked by the Employment Tribunal to respond,
also by means of a standard form (ET3). Our analysis below will compare the number of cases
lodged by public sector claimants with cases brought by private sector claimants.

After this a preliminary hearing is conducted in front of a judge, usually sitting alone. This
can be held in private where a case management order is issued dealing, for instance, with the
time needed for a full hearing and the witness statements required. The preliminary hearing must
be held in public, however, where a preliminary issue is considered, such as a jurisdictional issue
(ETS (Constitution & Rules of Procedure 2013 Schedule 1, Rule 53)).

Almost always in disability discrimination cases a preliminary hearing is held in public and
often deals with the narrow legal time limit prescribed by law. Claimants have only three months
minus one day after the act of discrimination, or a series of acts, to lodge a claim, although a
judge has discretion to extend this time limit if it is “just and equitable” to do so (Equality Act
2010s.118 (1)).

An employer can challenge a claimant alleging that he/she does not meet the complex defin-
ition of disability and is thus not disabled. This matter can be decided by a judge at a preliminary
hearing held in public, or alternatively this matter may be left to be determined at a full hearing.
Even if claimants satisfy the definition of disability, however, employers can defend a claim if
they can demonstrate that at the relevant time they had no knowledge of the claimant’s disability.
Our analysis below will explore to what extent such challenges are made by employers, comparing
the British public and private sectors.

If a claimant’s case has not been disposed at a preliminary hearing,4 the case can proceed to
full hearing. At the full hearing, the judge is joined by two lay members, one drawn from an
employee panel and the other drawn from an employer panel and they hear the evidence with
witnesses being cross-examined. Again, this is complex both because of the provisions on the bur-
den of proof, and because there are various types of discrimination which are not mutually exclu-
sive but have to be separately claimed, proved and ruled upon. See above. So, for example, a
claimant’s reasonable adjustment claim may succeed, but the direct discrimination claim may fail.
Our analysis, below will explore the outcomes, comparing the British public and private sectors.
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If any part of a claimant’s claim is successful compensation can be awarded both for material
loss and injury to feelings5. The median award in 2019/20 was £13,000 and the average £27,043
(Morton Fraser 2020).

Finally, it should be noted that claimants can list other claims at the same time, for instance
an unfair dismissal claim and/or a whistleblowing claim, as well as one or more disability dis-
crimination claims. Evidence for all these claims is normally given at the same hearing, but are
adjudicated separately and if found to be meritorious are separately compensated. Employment
Tribunals, however, have no power to enforce their money judgments, so the claimant may not
receive their award from the employer. Figure 1 is a diagram summarizing the Employment
Tribunal process.

The public sector equality duty
Having summarized the law relating to the redress of discrimination through an adjudicatory
process which is reactive (that is after discrimination has occurred), we now turn to the law that
requires organizations to be proactive to promote equality and thus avoid discrimination occur-
ring in the first place. The United Kingdom, in contrast to most other European countries, is
unusual in never having subjected public sector employees to a separate legal regime (Bach and
Winchester 2003). Nevertheless, there is an exception in respect of Britain’s Equality Act 2010
s.149 as it imposes a Public Sector Equality Duty (PSED) that requires public authorities to be
proactive and to ensure that minority groups, including disabled people, are not disadvantaged
(House of Lords 2009). Under the PSED there is a general duty to have “due regard” to eliminate
discrimination, harassment and victimization and to advance equality of opportunity. According
to the Equality and Human Rights Commission’s website,6 “[how] much regard is “due” will
depend on the circumstances and … . the greater the relevance and potential impact for any
group, the greater the regard required by the duty.”

In addition to this general duty, there are specific duties on certain public authorities to enable
them to carry out the PSED more effectively (Hepple 2011: 134). In England and Wales, this
requires public bodies to publish relevant, proportionate information demonstrating their compli-
ance with the PSED and to set themselves specific, measurable equality objectives at least every
four years. (Wales and Scotland impose additional specific duties).

It should be noted that “public authorities” include some bodies, such as universities, that are
not counted as “public” by Britain’s Office of National Statistics, but are classified as public under
the Equality Act and in this article’s analysis.

Representative bureaucracy and discrimination

Given the over representation of discrimination claims in the British public sector compared to
the British private sector (BEIS 2020a) and some key sectoral differences, we use the theory of
representative bureaucracy to explore these patterns and frame our research questions.

It is argued that when government bodies reflect (or represent) the population they serve, pol-
icy outcomes for the public will be improved (Mosher 1982) and that these improved outcomes

Figure 1. The Employment Tribunal Process.
Note: A claim can be withdrawn or settled, either privately or through ACAS, at any stage before a judgment is handed down.
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for the public are derived from both passive and active representation (Meier 1993). Passive or
descriptive representation focuses on how the demographic makeup of the organization reflects
the diversity of a population (Naff and Capers 2014), whereas active representation concentrates
on the actions of the bureaucrats that benefit minority groups (Mosher 1982). Where public serv-
ants proactively respond to their key demographic groups, their actions will result in more rele-
vant public policy as they become more sensitive to the needs of the public due to shared
experiences (Hong, 2021).

Traditionally theories of representative bureaucracy have been used to shed light on the impact
of representative bureaucracy on public policies in western societies, focusing on gender (see Van
Ryzin, Riccucci, and Li 2017; Meier and Nicholson-Crotty 2006) and ethnicity (see Atkins, Fertig,
and Wilkins 2014), while Keiser and Soss (1998) and Dhillon and Meier (2022) have highlighted
the influence of context and extra organizational institutions, such as the law, on bureaucratic
discretion. Other studies have found theories of representative bureaucracy hold true in non-west-
ern contexts where improved infrastructure positively reinforces the influence of representative
bureaucracy on student outcomes in respect of gender (Dhillon and Meier 2022).

More recently representative bureaucracy has been used to determine the impact of representa-
tion on employee inclusion, again with a particular focus on gender and ethnicity. While the evi-
dence of the impact of representative bureaucracy on the public is largely uncontested, the
evidence on the relationship between representative bureaucracy and employee inclusion is
ambiguous. Lee (2022) examining the impact of representative bureaucracy on ethnic minorities,
found higher levels of ethnic minority supervisors did not lead to a decrease in racial discrimin-
ation at lower ranks in the organizational hierarchy. Lee (2022) speculates that this is because
organizational norms and pressures prevent ethnic minority supervisors acting in the interest of
other ethnic minority employees. Krøtel, Ashworth, and Villadsen (2019), looking at Danish local
government, also found little support for a positive impact of representative bureaucracy on its
employees; despite women being overrepresented in general management, there remained a glass
ceiling in respect of senior management roles.

In contrast, Andrews and Ashworth (2015) found a link between representation and inclusion
for women and minority ethnic employees in the UK Civil Service and suggest that this is
because representative organizations develop policies and procedures based on a wider set of per-
spectives, which result in improved policy outcomes for all, including employees. They submit
that in a representative organization, minority groups feel that they are valued and have a stake
in organizational life; therefore, they are treated with respect and dignity, reducing potential
exposure to bullying and discrimination.

For representative bureaucracy to have the most impact on employee inclusion, a critical mass
of senior minority bureaucrats with high levels of discretion is needed (Andrews and Ashworth
2015; Broadnax 2010; Krøtel et al. 2019). Studies, however, are less clear about what constitutes a
critical mass and the seniority level at which the critical mass is needed (See Andrews, Ashworth,
and Kenneth 2014; Broadnax 2010). Other factors, according to the literature, are a predisposition
to active representation (Andrews and Ashworth, 2015), levels of political representation and
organizational size (Krøtel et al. 2019).

We combine theories of representative bureaucracy with the distinction between objective and
subjective discrimination. Hopkins (1980:131) defined objective discrimination as discrimination
“that is seen to exist by an observer” based on a set of predetermined criteria. Strict legal criteria
need to be met to prove that objective discrimination has occurred. In contrast, subjective dis-
crimination occurs when an individual, or a group, believe that they are the target of discrimin-
ation, but that belief is based on their subjective perceptions (Hopkins 1980). Incidences of
subjective discrimination may result in an Employment Tribunal claim, but the claim may fail if
it does not meet the criteria set out in law for objective discrimination. Also, Lee and Zhang
(2021) report that the public sector attracts people who value diversity and to whom the
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organization’s diversity reputation is important and that could also make them more aware of
discrimination when it occurs. When employees become aware of breaches of their rights, they
could then be more likely to make a claim.

Hopkins (1980) found that individuals with higher social and economic status were more likely
than those with a lower status to perceive discrimination and he suggests that higher status indi-
viduals could be more sensitized to more progressive attitudes about sex, race and age than lower
status individuals. (This article has already noted that public sector employees are more highly
educated and professionalized than private sector employees.) Furthermore, Park (2021) albeit in
the American context, found that public sector employees have higher levels of procedural justice
perceptions than their private sector counterparts. If this holds for Britain, then public sector
employees may be more likely to put in a legal claim if they consider that there has been
discrimination.

H1: There will be a higher rate of disability discrimination cases brought by those in the public sector than
those in the private sector.

We have already noted that more women than men work in the public sector compared to the
private sector (ONS 2019) and greater numbers of identity groups can increase awareness of
when rights are breached (Lee and Zhang 2021). Despite women being more likely to hold pre-
carious contracts than men (De Henau et al., 2016) giving them lower job security, and thus
reducing their likelihood of making a claim, they are more likely to experience discrimination
than men (Manzi 2019). Furthermore, American research shows that support from colleagues
increases the propensity to make a formal complaint (Park, 2021) and women overall experience
more support from colleagues than men (Schieman 2006). The high levels of female representa-
tion (passive representation) in the British public sector, together with higher levels of discrimin-
ation and support from colleagues among women generally compared to men therefore lead us to
hypothesize that more disabled women than disabled men report disability discrimination in the
public sector.

H2: Women in the public sector will bring more disability discrimination cases than men in the public sector.

We have already commented that public sector claimants are on the whole more likely to be
aware of legal issues than their private sector counterparts, wholly or mainly because of their
greater propensity to unionize, and so may have only brought claims if they consider they meet
the definition of disability. Therefore, we expect fewer challenges by public sector employers to
an employee’s disability status compared to challenges by private sector employers.

Moreover, when passive and active representation are in place, then more policies and proce-
dures that support inclusion are present, as noted above (Andrews and Ashworth, 2015). This
factor, combined with the proactive PSED, should result in more formal routes for disability dis-
closure and should reduce stigma, which is a principal antecedent of disclosure (Santuzzi et al.
2019). Accordingly, we expect fewer challenges by public sector employers alleging that they had
no knowledge of an employee’s disability compared to such challenges by private sec-
tor employers.

H3a: Disability discrimination claims brought by public sector employees will be less likely to be challenged on
disability status than claims brought by private sector employees.

H3b: Disability discrimination claims brought by public sector employees will be less likely to be challenged on
employer knowledge of disability than claims brought by private sector employees.

Research shows that active representation is linked to improved policies and procedures
(Andrews and Ashworth 2015) and that these policies and procedures, in turn, improve the treat-
ment of minority groups, suggesting a reduced chance of objective discrimination occurring.
Furthermore, the PSED tends to result in more formal equality and diversity policies and proce-
dures in the public sector than in the private sector (see Van Wanrooy et al. 2013, 117).
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Therefore, given the high employment levels of disabled people in the public sector combined
with the impact of active representation and the effect of the PSED on policies and procedures,
we expect that discrimination claims will be less likely to be successful in the public sector com-
pared to the private sector.

H4: Disability discrimination claims brought by public sector employees will be less likely to be successful at a
full hearing than those brought by private sector employees.

Data and methods

Having briefly outlined the context, we now turn to our data and methods. Our data include all
Employment Tribunal cases that went to a preliminary hearing or beyond and were resolved in
the three calendar years 2015–17 inclusive in England and Wales and are thus a census, not a
sample. Judgments of all disability discrimination cases in 2015 and 2016 were collected in hard
copies by the first author at the Employment Tribunal register in Bury St Edmunds, England. In
2017, the Ministry of Justice placed Employment Tribunal judgments online, so judgments in dis-
ability discrimination cases in 2017 were located, downloaded and saved by the first author.

Cases where associative discrimination was claimed were removed as we wanted to focus on
disabled claimants only, as were disability discrimination cases settled after a claim was lodged
either by ACAS or privately, as details of any settlement are not available for public scrutiny.

All the cases that went to a preliminary hearing or beyond, and that were resolved by the end
of 2017, were then subject to content analysis. A code book was developed based partly on the
coding used in the Survey of Employment Tribunal Applications (Harding et al. 2014). To assess
the reliability of the coding, 100 cases were coded independently by the first and the third author.
Interrater reliability was 97%. Disagreements were resolved through discussion.

For the present study, the outcome of a claim was coded as a nominal variable, with categories
“dismissed at preliminary hearing,” “withdrawn after preliminary hearing,” “dismissed at full
hearing” and “successful at full hearing.” Sector was coded 0 for public sector and 1 for private
sector. In this regard, we note that the PSED may partly apply to private sector organizations if
they carry out a public sector function, for instance an organization that provides both prison
guards (a public function) and car park guards (a private function). As we have no information
about (or inquired into) the contracts held by such private sector organizations at the material
time, we have classified them as private sector. Readers should also note that our categorization
of the public sector includes universities as the PSED applies to universities.

In addition, we included variables measuring claimants’ gender (0¼man, 1¼woman), type of
impairment (i.e., physical or sensory impairment: 1¼ yes, 0¼ no; mental or learning impairment:
1¼ yes, 0¼ no), and whether claimants had legal representation (1¼ yes, 0¼ no), as well as
dummy variables for the six types of disability discrimination claims. Variables concerning other
characteristics of the case were included as well, notably a count of other types of claims included
in a case, and binary variables measuring whether the case included any procedural claims 7

(1¼ yes, 0¼ no) or any other discrimination claims 8 (1¼ yes, 0¼ no). Further, we coded
whether any claims had been submitted out of time (1¼ yes, 0¼ no), whether the claimant’s dis-
ability status had been challenged (1¼ yes, 0¼ no) and whether the employer had claimed being
unaware of the claimant’s disability status at the material time (1¼ yes, 0¼ no). Location of the
Employment Tribunal was measured with binary variables for southeast England (incl. London),
northern England, and other regions.

Hypotheses 1 and 2 concerned the number of cases brought compared to the number of
employees and the gender composition in each sector. To address these hypotheses, we compared
the cases in our data set with employment data provided by the Office of National Statistics
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(ONS 2022). For these analyses, we focus on the 667 cases in our data set that were brought in
2015 and 2016 (Table 1).9

Hypotheses 3a and b concerned differences between public and private sector cases with
regard to the challenges brought. For those cases where this information was available, we con-
ducted independent samples t-tests to see whether there was a difference between cases brought
in the public sector and in the private sector in this regard.

Hypothesis 4 concerned differences between the outcomes of disability discrimination claims
in the public and private sectors. For these analyses we used data on claims from the years
2015–2017. Excluding claims with missing information,10 this left data on 934 claims. Tables 2
and 3 show descriptive information on the characteristics and outcomes of these claims, both
overall and for each sector. For the analysis, we used multinomial logistic regression to examine
the likelihood of different possible outcomes, namely whether a claim was “dismissed at prelimin-
ary hearing,” “withdrawn after preliminary hearing,” or “successful at full hearing” as opposed to
being “dismissed at full hearing” (the reference category). To take into account potential differen-
ces between different types of disability discrimination claims, we included dummy variables for
the six types of disability discrimination claims, with direct discrimination as the reference cat-
egory. In addition, to provide a stronger test of our hypothesis concerning the effects of sector,
we controlled for other claimant and case characteristics for which data was available. Table 4
shows the results.

Findings

Our first hypothesis concerned differences in the rate of disability cases brought in the public
and private sectors. Table 1 shows the number of disabled employees and the number of disabil-
ity discrimination cases by sector and gender for the years 2015 and 2016. Taking the average of
the years 2015–2016,11 we see that there were 192.5 cases brought by private sector claimants,
and 134.5 cases brought by public sector claimants; this corresponds to 6.8 cases per 100,000
employees in the private sector, and 15.8 cases per 100,000 employees in the public sector. In
other words, there were twice as many cases in the public sector per 100,000 employees than in
the private sector. This supported Hypothesis 1.

Table 1. Disability cases compared to number of employees with disabilities, 2015–2016.

Disabled employeesa Disability casesb

2015 2016 Mean 2015–16 2015 2016 Mean 2015–16

Number of cases per 100000
disabled employees
(Mean 201–16)

Sector
Private 2 746 000 2 882 000 2 814 000 145 240 192.5 6.8
Public 832 000 867 000 849 500 125 144 134.5 15.8
Charity or not mentioned 8 5 6.5
Gender
Men 1 698 000 1 737 000 1 717 500 144 215 179.5 10.5
Women 1 880 000 2 012 000 1 946 000 134 173 153.5 7.9
Not mentioned 0 1 0.5
Sector and gender
Private sector: men 1 448 000 1 482 000 1 465 000 83 151 117 8.0
Private sector: women 1 297 000 1 400 000 1 348 500 62 88 75 5.6
Public sector: men 250 000 255 000 252 500 59 63 61 24.2
Public sector: women 582 000 612 000 597 000 66 81 73.5 12.3
Not mentioned or other 8 6 7
Total 3 578 000 3 749 000 3 663 500 278 389 333.5
aBased on the Annual Populations Survey persons data set (ONS, 2020). bData collected by the authors, includes all disability
discrimination cases heard at preliminary hearing in 2015 and 2016, and that were resolved at the end of 2017.
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Further, we see that irrespective of sector, men were more likely than women to bring cases:
there were 10.5 cases per 100,000 male employees compared to 7.9 cases per 100,000 female
employees. The difference between male and female claimants was more pronounced in the pub-
lic sector than in the private sector, although in the opposite direction than predicted by
Hypothesis 2. In the private sector, women brought 5.6 cases per 100,000 employees while men
brought 8.0 cases per 100,000 employees. In the public sector, women brought 12.3 cases per
100,000 employees, while men brought almost double the number of cases (24.2 cases per
100,000 employees). Thus Hypothesis 2 was rejected.

Hypotheses 3a and 3 b concerned differences between public and private sector cases with
regard to the challenges brought by the employer to the claimant’s disability status and the
employer’s knowledge of the claimant’s disability. We found that challenges concerning disability
status were brought in 59% of the private sector cases compared to 48% of the public sector cases
(t(286) ¼ 1.917, p¼ 0.056). In other words, challenges to claimants’ disability status were some-
what more common in the private sector than in the public sector, although this tendency was

Table 2. Characteristics of claimants and disability claims.

Total Private sector Public sector

Number of
claims

As percentage
of total number

of claims (n¼ 934)
Number
of claims

As percentage
of private sector
claims (n¼ 446)

Number
of claims

As percentage
of public sector
claims (n¼ 488)

Total 934 100.0 446 100.0 488 100.0
Claimant’s gender
Man 477 51.1 275 61.7 202 41.4
Woman 457 48.9 171 38.3 286 58.6
Claimant’s type of impairmenta

Physical or sensory 638 68.3 328 73.5 310 63.5
Mental or learning 425 45.5 167 37.4 258 52.9
Claimant’s representation
Legal representation 433 46.4 187 41.9 246 50.4
Self-representation 335 35.9 166 37.2 169 34.6
Other representationb 152 16.3 83 18.6 69 14.1
Did not attend and was

not represented
14 1.5 10 2.2 4 0.8

Disability discrimination
claims included in case

Direct discrimination 180 19.3 89 20.0 91 18.6
Indirect discrimination 60 6.4 30 6.7 30 6.1
Victimization 80 8.6 42 9.4 38 7.8
Harassment 97 10.4 41 9.2 56 11.5
Failure to make

reasonable adjustments
262 28.1 113 25.3 149 30.5

Discrimination arising from disability 255 27.3 131 29.4 124 25.4
Other types of claims included
Procedural claimsc 676 72.4 328 73.5 348 71.3
Other discrimination claimsd 162 17.3 65 14.6 97 19.9
Location
Southeast England 377 40.4 179 40.1 198 40.6
Northern England 231 24.7 108 24.2 123 25.2
Other 326 34.9 159 35.7 167 34.2
Claims submitted out of time 199 21.3 110 24.7 89 18.2

Notes:
aAs some claimants had multiple impairments, the numbers and percentages do not add up to 934 and 100, respectively.
bOther representation includes lay representation and representation by family and friends.
cProcedural claims include whistleblowing, failure to provide written reason for dismissal, failure to provide written pay state-
ment, failure to provide written statement of terms and conditions, detriment for trade union membership, redundancy
breach of health and safety regulation, exercising a statutory right, breach of working time regulations, unfair dismissal, and
breach of contract.

dOther discrimination claims include sex discrimination, race discrimination, age discrimination, religion or belief discrimination,
sexual orientation discrimination and pregnancy or maternity discrimination.
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only significant at the .1 level. Further, we found that employers claimed being unaware of claim-
ants’ disability more often in private sector cases (49%) than in public sector cases (37%), a sig-
nificant difference between sectors (t(283) ¼ 2.041, p < .05). These findings provided support for
Hypothesis 3b, but not for Hypothesis 3a.

Hypothesis 4 concerned the outcome of disability discrimination claims brought in the public
and private sectors. Table 3 shows the outcomes of disability discrimination claims overall and in
each sector. We see that at the preliminary hearing, disability discrimination claims brought by
private sector claimants were significantly more likely to be dismissed (16.6%) than claims
brought by public sector claimants (7.2%; t(932) ¼ 4.452, p < .001). At a full hearing, private sec-
tor claims were significantly less likely to be dismissed (57.0%) than public sector claims (69.3%;
t(932) ¼ 3.917, p < .001), and they were significantly more likely to be successful (19.3%) than
public sector claims (13.1%; t(932) ¼ 2.553, p < .05). There were no significant differences
between sectors regarding the withdrawal of claims after a preliminary hearing.

This pattern remained when controlling for the effects of other variables in the multinomial
logistic regression analyses (Table 4), i.e., compared to public sector claims, private sector claims
were more likely to be dismissed at the preliminary hearing and more likely to be successful at a
full hearing, as opposed to being dismissed at full hearing. This provides support for
Hypothesis 4.

Discussion

A longstanding research agenda explores the differences between the public and private sectors in
various aspects such as motivation, performance and absenteeism. More recently research has
explored differing patterns of discrimination between the sectors. Our paper adds to this body of
research by exploring differences between the sectors in respect of patterns of disability discrimin-
ation claims. Specifically, our objective was to examine the number of claims and their outcome
in the public sector compared to the private sector through the lens of representative bureaucracy
and, to that end, we developed and tested four hypotheses. First, we hypothesized that because of
passive representative bureaucracy and the extra institutional environment in the form of the
PSED and resultant policies, there would be more disability discrimination claims in the public
sector compared to the private sector. As expected, the results showed that there were twice as
many disability discrimination cases brought in the public sector per 100,000 employees than in
the private sector. This is in line with Lockwood et al.’s findings in relation to claimants with
mental health impairments at the appellate level, as they also found more public sector than pri-
vate sector cases.

This could suggest that disability discrimination is more prevalent in the public sector, but
instead we believe that the higher levels of representation of disabled employees, coupled with the
impact of an extra-organizational institution such as the law, as seen in Keiser and Soss (1998),
results in more formal written policies and procedures in the public sector than in the private

Table 3. Outcomes of disability discrimination claims.

Total Private sector Public sector

Number
of claims

As percentage
of total number

of claims (n¼ 934)
Number
of claims

As percentage
of private sector
claims (n¼ 446)

Number
of claims

As percentage
of public sector
claims (n¼ 488)

Preliminary hearing: Dismissed 109 11.7 74 16.6 35 7.2
Withdrawn after

preliminary hearing
83 8.9 32 7.2 51 10.5

Full hearing: Dismissed 592 63.4 254 57.0 338 69.3
Full hearing: Successful 150 16.1 86 19.3 64 13.1
Total 934 100.0 446 100.0 488 100.0
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sector. In short, these formal policies result in public sector employees being more attuned to
equality issues than their private sector comparators (Lee and Zhang 2021) and act as a signal to
disabled public sector employees when events occur that could be perceived subjectively as
discriminatory.

Furthermore, we have already noted that public sector employees are more likely to be union-
ized than their private sector counterparts and that unions provide members with information on
their legal rights, increasing the ability to make a claim. Accordingly, we posit that the signaling
effect of representative bureaucracy and the PSED, coupled with increased knowledge of their
legal rights among employees at unionized workplaces (see Bacon and Hoque 2012, 2015) and
higher prosocial motivation in the public sector (Marvel and Resh 2019), results in more disabil-
ity discrimination cases being brought by public sector employees than by private sector employ-
ees. While Thaler and Sunstein (2008) report that the form of the law can nudge employers to
act in certain ways, we believe that the form of the law and representative bureaucracy can nudge
public sector employees to act in certain ways through a signaling effect. We apply this signaling
effect of representative bureaucracy, which has previously only been applied to women and ethnic
minority employees (see Atkins et al. 2014; Meier and Nicholson-Crotty 2006; and Van Ryzin
et al. 2017) for the first time to disabled employees.

Second, we tested the hypothesis that in respect of disability discrimination in the public sec-
tor, there would be more female claimants than male claimants given the higher passive represen-
tation of women in the public sector. This hypothesis was rejected. We found that men were
more likely to bring disability discrimination cases than women in both sectors, but the difference
was greater in the public sector. This pattern is repeated in other research where there are more
male claimants than female claimants at Employment Tribunal overall (see BEIS 2020a).

Table 4. Multinomial logistic regression results.

Dismissed at preliminary hearing Withdrawn Success at full hearing

b (SE) exp(b) b (SE) exp(b) b (SE) exp(b)

Intercept �1.841 (0.439) �1.923 (0.473) �2.609 (0.422)
Type of DDA claim
Indirect discrimination 0.003 (0.524) 1.003 1.017� (0.429) 2.764 �0.253 (0.672) 0.777
Victimization 0.192 (0.439) 1.211 0.631 (0.431) 1.879 0.074 (0.524) 1.077
Harassment �0.113 (0.421) 0.893 �0.366 (0.490) 0.693 0.515 (0.440) 1.673
Failure to make reasonable adjustments �0.245 (0.345) 0.783 �0.370 (0.367) 0.691 1.121�� (0.330) 3.069
Discrimination arising from disability �0.100 (0.343) 0.905 �0.846� (0.405) 0.429 1.215��� (0.326) 3.369
Case characteristics
Location: Southeast England �0.669� (0.273) 0.512 �0.900�� (0.278) 0.406 �0.516� (0.228) 0.597
Location: Northern England �0.121 (0.299) 0.886 �1.068�� (0.372) 0.344 �0.040 (0.240) 0.960
Number of other claims included 0.060 (0.137) 1.062 �0.478� (0.198) 0.620 0.042 (0.111) 1.043
Procedural claims included �0.258 (0.338) 0.773 0.068 (0.383) 1.071 �0.095 (0.287) 0.910
Other discrimination claims included 1.189�� (0.356) 3.285 1.283�� (0.457) 3.607 �0.086 (0.346) 0.917
Submitted out of time 1.693��� (0.241) 5.437 �0.446 (0.360) 0.640 �1.112�� (0.001) 0.329
Claimant characteristics
Gender (woman) �0.518� (0.250) 0.595 0.679� (0.272) 1.972 0.147 (0.200) 1.159
Physical or sensory impairment �0.578� (0.248) 0.561 �0.339 (0.273) 0.713 0.015 (0.214) 1.015
Representation (legal) �0.718� (0.280) 0.488 1.406��� (0.283) 4.078 0.666�� (0.197) 1.947
Sector (private) 0.969��� (0.253) 2.636 0.240 (0.271) 1.271 0.723��� (0.202) 2.060

�2 Log Likelihood 1470.196
D� 2 Log Likelihooda 308.296���
Nagelkerke 0.320
McFadden 0.157

Notes: Based on analyses of 934 disability discrimination claims. Unstandardized coefficients with standard errors in parenthe-
ses and exp(b). aChange in �2 Log Likelihood compared to the intercept-only model.�p < .05,��p < .01,���p < .001.
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Possible reasons for this could be that men tend to be more aware of their rights (Meager
et al. 2002), as well as displaying higher levels of self-esteem, self-efficacy and risk taking than
women (Bleidorn et al. 2016; Rolison et al., 2014). Therefore, men could be more willing to
engage in the adversarial, and often stressful Employment Tribunal process. We propose, there-
fore, that the higher representation of women in the public sector does not result in more claims,
because other factors such as self-esteem, self-efficacy and risk taking constrain their decision to
lodge a claim at an Employment Tribunal. Furthermore, Naff and Capers (2014) call for a
nuanced exploration of descriptive bureaucracy to move beyond counting the number of identity
groups in an organization (in this instance number of men and women) and instead consider
identity construction and how identity is used in the organization.

Wider research suggests it is critical mass and seniority that are significant for representative
bureaucracy to have an impact on employee inclusion (see Andrews et al. 2014; Broadnax 2010).
Of course, public sector women are not a minority group, but nevertheless there are relatively
few women in senior positions in the public sector, either in the civil service or across education,
healthcare and the police (House of Commons Library 2021; Institute for Government 2021).
Women are also more commonly employed on precarious contracts than men, increasing job
insecurity (De Henau et al. 2016), reducing likelihood of taking a case. Accordingly, this lack of
critical mass at senior levels as reported in Andrews et al. (2014) and Broadnax (2010) coupled
with the low levels of power of women on precarious contracts could be an alternative or add-
itional explanation for the rejection of our second hypothesis.

The next hypotheses concerned employer challenges to disability status and employer know-
ledge of the claimant’s disability. Analyses indicated that there were more challenges to disability
status in the private sector than in the public sector, although this tendency was only significant
at the .1 level. We also found that there were more challenges in respect of employers asserting
no knowledge of a claimant’s disability by private sector employers compared to public sector
employers. We propose that this occurs because there is more incidence of disability disclosure in
the public sector than in the private sector. Again, we link this point to representative bureau-
cracy and the effect of the PSED through the role of extra organizational institutions, comment-
ing that the public sector has more policies than the private sector which have the effect of
reducing stigma, resulting in more incidence of disability disclosure (see Santuzzi et al. 2019).
Where disability disclosure is governed by a formal policy, and where disability is less stigmatized
because there are more disabled people present, then the employer will be more likely to be aware
of disability status. This awareness will reduce employer challenges.

The fourth hypothesis tested was whether outcomes of disability discrimination claims differed
by sector. In the analysis, we distinguished between outcomes at the preliminary hearing, with-
drawal after a preliminary hearing, and outcomes at a full hearing. Overall claims in the private
sector were more likely to be dismissed at a preliminary hearing than public sector claims.
Employees in the private sector may be less aware of their rights as they are less professional, less
highly educated, and less likely to be a union member (see above). Therefore, their disability
claim may be more likely to be out of time, leading to dismissal at a preliminary hearing.

Concerning success at the full hearing, we found that private sector claims were significantly
more likely to be successful at the full hearing than public sector claims. Therefore, while the
number of cases brought are higher per 100,000 employees in the public sector than in the pri-
vate sector, the likelihood of success at a full hearing is higher in the private sector. Our findings
on the outcome of disability discrimination cases at the Employment Tribunal level, comparing
the public and private sectors, are not congruent with Lockwood et al.’s findings in relation to
the outcome of cases at the appellate level.

We believe the explanation is two-fold. First, as we have said, representative bureaucracy,
impacted by extra-organizational institutions - the form of the law -, results in formal, written
and often detailed policies and procedures that have “due regard” to disability and advance
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equality of opportunity. As such, these formal policies and procedures may contribute to reducing
objective discrimination in the workplace, as legally defined and thus the failure of public sector
claims at the full hearing. Second, the greater likelihood of success at the full hearing for the pri-
vate sector could be a consequence of the greater number of cases being dismissed at a prelimin-
ary hearing in the private sector, as this process could weed out the weaker cases, bringing only
the stronger cases to a full hearing.

We are cognizant, however that just because an Employment Tribunal has found that discrim-
ination has not occurred, this does not necessarily mean that there was no discrimination, only
that the legal tests for proving discrimination were not met. Drawing on work by Hopkins
(1980), any remedy that only considers objective discrimination is by its very nature partial as
subjective discrimination remains untouched. As a result, the expectations of employees may be
dashed, where their cases fail, a more common occurrence in the public sector than in the private
sector. Employees bringing discrimination claims are the most likely to still be in employment at
the time of the claim compared to claimants in non-discrimination claims (BEIS 2020a) and the
impact of losing a claim could be detrimental to morale. Therefore, we suggest that it is not
advisable to ignore perceptions of discrimination.

Limitations

As with all research on public and private sector differences, some limitations should be noted
(Hansen, Løkke, and Sørensen 2019). While the use of archival data allowed us to avoid the
biases associated with self-reports in survey studies (Jakobsen and Jensen 2015), it was not pos-
sible to include information on all variables that might be potentially relevant, such as workplace
culture, prosocial motivation (Marvel and Resh 2019; Mastekaasa 2020), or the demographic com-
position of particular organizations. The key limitation in using archival data was the information
contained in the case files (Blackham 2021). Some types of information were not collected sys-
tematically (e.g., employees’ rank, contractual status); for some variables, the information available
did not allow meaningful interpretation and comparison (e.g., organizational size), and for some
variables the case files were often incomplete (e.g., ethnicity, job role). While such limitations
should not limit the usefulness of a paper (Hansen et al., 2019), to complement our study, we
would encourage future studies using surveys or taking a mixed method approach to explore the
role of these variables. In particular, where organization-level information on demographic com-
position is available, future studies should adopt a multilevel approach (i.e., cases nested in organ-
izations and sectors) to take into account variation in representation between the organizations in
each sector.

Conclusions

In conclusion, does representative bureaucracy reduce discrimination for employees inside an
organization, a key question in the literature? The answer is both “yes” and “no.” Taking
Employment Tribunal claims as a proxy for discrimination, this study finds that representative
bureaucracy does not lead to fewer incidents of subjective or perceived discrimination, reflecting
earlier work by Lee (2022) on ethnicity and Krøtel et al. (2019) on gender. We do find, however,
some support for the argument that the presence of the policies and procedures, resulting from
representative bureaucracy, combined with the PSED, reduce objective discrimination in line with
research by Andrews and Ashworth (2015) reinforcing the important role of extra organizational
institutions. We, therefore, break new ground by extending the concept of representative bureau-
cracy to disabled employees and differentiating between subjective and objective discrimination.

We add, however, that we have not been able to ascertain the exact extent to which the pres-
ence of equality policies and procedures flow from representative bureaucracy and/or from the
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PSED and further research could perhaps investigate this angle. Further research could also dis-
tinguish between objective and subjective discrimination when assessing the impact of representa-
tive bureaucracy on inclusion.

Finally, we address the concerns raised by Atkins et al. (2014) that much extant research lacks
individual level data to analyze the behaviors of individuals. Using cases taken by individuals to
Britain’s Employment Tribunals, we were able to examine the impact of representational bureaucracy
on individual level actions of disabled people. Future research, however, based on in-depth interviews
with disabled employees in both the public and private sectors could shed light on our findings.

Notes

1. For instance, Unison, the largest public sector union, enumerates seven reasons to join. ‘Legal help’ is
the first reason. https://join.unison.org.uk/?gclid=CjwKCAjwyo36BRAXEiwA24CwGQ_OsJ20nEMHU4J
BzF8uiXrkE27b90xBsdpzdnRHzvDWQpQ6vj60RRoC2R8QAvD_BwE [accessed 24.8.20].

2. A non-exhaustive list of normal day to day activities is given in Guidance on the Definition of
Disability 2011.

3. Conciliation by ACAS, as opposed to ‘early conciliation’ can be provided at any time up to the
Employment Tribunal hearing.) If a settlement is not reached in early conciliation, the claim can proceed
to an Employment Tribunal..

4. At a preliminary hearing, the Employment Judge may strike out a case on certain prescribed grounds
(Rule 37), for instance because the claim is scandalous or vexatious or has no reasonable prospect of
success. Alternatively, the judge may require the claimant to pay a deposit if he/she wishes to continue
with the claim or an aspect of it if there is ’little reasonable prospect of success’ (Rule 39). The judge may
also issue a default judgment because, for instance, the respondent has failed to provide a response (ET3)

5. Monetary compensation may include aggravated damages. These may apply where, for instance, the
employer has been especially unpleasant or aggressive.

6. https://www.equalityhumanrights.com/en/public-sector-equality-duty-scotland/public-sector-equality-duty-
faqs#:�:text=The%20public%20sector%20equality%20duty%20was%20created%20by%20the%20Equality,
belief%2C%20sex%20and%20sexual%20orientation. {accessed 7 March 2022)

7. Procedural claims included claims concerning whistleblowing, failure to provide written reason for
dismissal, failure to provide written pay statement, failure to provide written statement of terms and
conditions, detriment for trade union membership, redundancy for acting on a health & safety regulation,
exercising a statutory right, breach of working time regulations, unfair dismissal, and breach of contract.

8. Other discrimination claims included claims concerning sex discrimination, race discrimination, age
discrimination, religion or belief discrimination, sexual orientation discrimination and pregnancy or
maternity discrimination.

9. Our data set only includes cases that were resolved by the end of 2017, i.e. cases that were not resolved at
the end of 2017 were not included. Consequently, for 2017, our data set was less suitable for comparison
with the ONS data with regard to the number of cases brought in that year.

10. In some judgments, certain information is not mentioned or redacted for privacy reasons (see also
Blackham 2021).

11. The pattern was similar when analysing the data for each year separately.
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