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1. Globalization and the Scope of
Justice

Why should we care about global poverty? The instinctive reaction for most of

us is that we who live in the wealthy part of the world have duties towards the

global poor because of their suffering. But this reaction does not take us very

far, neither philosophically nor practically. We want to know about the precise

nature and extent of our duties. Is it justice that requires us to redistribute

resources from the rich to the poor parts of the world, or is it merely a matter

of humanitarian obligations? And further of course, what difference does it

make whether our duties are obligations of justice or of humanity?

In recent years the issue of global poverty has been an object of grow-

ing concern among political theorists. Particular interest has been paid to the

question of whether, and if so to what extent, the demands of justice extend

beyond nation-state borders. A common way to frame this issue in more ab-

stract terms is to ask about the scope of justice. When we try to establish how

wide the scope of justice is, we are looking for a way of settling in which

cases considerations of justice are appropriately applied.1 In the context of

global poverty, what we want to know is whether considerations of justice are

applicable on a geographical scale wider than that of the nation-state.2 For

a long time, philosophical as well as conventional thinking about justice has

progressed against a background of sovereign states. It has been assumed that

principles of justice operate within societies marked off by state borders, while

at the level of relations between states the problem of establishing peace has

overshadowed all others.3

Well-known theorists, from utilitarian thinker Peter Singer4 to Kantian

Onora O’Neill and a number of Rawlsians, such as Brian Barry, Charles

Beitz and Thomas Pogge, have defended a greater concern for the world’s

underprivileged than has traditionally been the norm. They all stress the

relatively arbitrary moral status of nation-state boundaries as a strong reason

for questioning the current state of affairs.5 Their conclusion is that the

1Hubin 1979, p. 3.
2The question of the scope of justice is indeed wider than this. Temkin (1995) has for instance

considered the societal as well as the temporal scope of justice. The latter issue concerns pri-

marily the question of whether and how justice matters between generations.
3Barry 1965, p. xviii.
4Singer’s 1972 article “Famine, Affluence and Morality” is widely considered to be the starting

point of the contemporary debate on global poverty and justice.
5Cf. Jones 1999, p. 1.
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boundaries of justice extend beyond the borders of the nation-state, and the

traditional map of justice needs to be redrawn. Other theorists however, such

as David Miller, Thomas Nagel, Mathias Risse, Richard W. Miller and John

Rawls have defended the idea that the scope of justice is societally restricted

by appealing to such things as the normative significance of nation-states or

of patriotic ties.

The resurgent theoretical interest in issues of global justice has since the late

1990s also been paralleled by a wider practical concern for global poverty in

international public policy. This “new global mood”, as political economist

Robert Wade calls it, was articulated in 2000 when the United Nations cre-

ated its Millennium Development Goals and prioritized “eradicating extreme

poverty and hunger”.6

There can be no doubt about the importance of the theoretical discussion

that is in the end intended to guide international public policy. Richard Ar-

neson has mentioned that due to its significant implications, the issue of the

scope of justice is strikingly different when compared to other recently de-

bated philosophical issues on justice. For example the question about what

should be the so called “currency of justice”, which, while perhaps intel-

lectually stimulating to ponder, might turn out to have no practical signifi-

cance.7 The issue of the scope of justice is obviously different in this regard.

As pointed out by another philosopher, Derek Parfit, a societal restriction on

the scope of justice is of immense importance since the greatest inequalities

occur on the global scale.8

Many of those critical of the current state of affairs cite the following facts:

in 1998 46 percent of humankind, or about 2,800 million people were living

below the World Bank’s 2USD/day poverty line, and over 1,200 million were

living on less than half this amount. At the same time the average income of

the citizens of the world’s affluent population was about 50 times greater in

purchasing power and about 200 times greater in terms of market exchange

rates than that of the global poor.9

If we look at the last thirty years or so, the situation seems to have im-

proved as population growth has slowed and productivity increased in some

of the largest and poorest countries in the world, most notably China, India and

Bangladesh. Over the last three decades, global poverty rates have been cut by

a factor of almost three using any of the World Bank’s poverty indicators.10

This trend is to be welcomed of course, yet it does not remove the pressing

importance of answering what affluent owe to the poor. As economist Sala-

6Wade 2006, p. 136.
7Arneson 2005, pp. 130-1. The debate about the currency of justice concerns what metric one

should use in order to assess the extent to which justice has been realized in a society. Well-

being, primary goods, capabilities or some other notion of resources are the usual suspects. See

Clayton and Williams 2000, pp. 8-15 for an overview.
8Parfit 1998, p. 8..
9See for instance Pogge 2002, pp. 2, 97-9 and Stiglitz 2002, p. 25.

10Sala-i-Martin 2006, pp. 389-92. See also Wolf 2004, pp. 157-63.
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i-Martin remarks, the positive reduction of global poverty hides the uneven

performance of various regions in the world. East and South East Asia ac-

count for a large fraction of the reduction in worldwide poverty, while Africa

actually seems to have moved in the opposite direction. The poor economic

growth performance of the African continent has significantly increased the

poverty rates in this part of the world since the 1970s.11

Apparently, we still need to know the width of the scope of justice. Are

we justified in maintaining a conventional view of justice where it is seen as a

matter internal to the state, a view that maintains it is enough for rich countries

to assist poor countries in situations of dire need and humanitarian disaster?

Or, is the current situation so unjust that we need to radically change the way

we live and the way the world works?

In this thesis, I will defend a particular view on the societal scope of justice

and discuss its implications for the actions of wealthy states towards develop-

ing countries. The matter of finding out what justice demands in this respect

becomes even more pressing in light of the phenomena usually grouped under

the term globalization. It is often claimed that the globalization process places

pressure on our conventional view of justice and challenges us to seriously

revise or abandon it completely. The main purpose of my inquiry is to assess

the merits of this claim.

Before proceeding, I need to state a common caveat attached to the anal-

ysis of globalization. We should be wary not to overstate the novelty of re-

cent changes in the international arena. However it is measured – by the in-

creased volume of trade, capital flows and labour migration, by the integration

of goods and capital markets, or by something else – globalization has been

with us for quite a while, at least from the mid-19th century.12 The recent

flourishing interest among political theorists in globalization and its implica-

tions for global justice can indeed be seen as a tardy game of catch-up with

these developments.

1.1 Two Conceptions of Justice

To start, we can imagine two radically different reactions to the changes posed

by globalization and their significance for global justice. One would be dis-

played by the cosmopolitan, who thinks that the demands of justice derive

from a concern which we owe in principle to all our fellow human beings and

who therefore does not attach any basic normative significance to the exis-

tence of state borders.13

A cosmopolitan might see certain phenomena of globalization as providing

us with the material foundations for fulfilling our boundless duties for the first

11Sala-i-Martin 2006, p. 392.
12Beitz 2005, p. 14.
13Cf. Nagel 2005, p. 119.

3



time in history. Much the same as capital and people, information is also be-

coming a boundless resource and we can no longer claim ignorance regarding

the facts of global poverty and inequality. In the past, communities in close

proximity might not even have been aware of each others’ existence, let alone

have access to the institutional instruments required for redistributing goods

between them. But this, it might be plausibly argued, has changed.14

The other reaction would be displayed by someone who sees justice as a

political conception. From such a standpoint, justice should not be seen as

something which is derived from an independent moral outlook. It is rather a

specifically political value which is essentially intertwined with the existence

of certain social institutions.

For cosmopolitans, on the one hand, the relationship between institutions

and justice is purely instrumental. Institutions are just instruments for realizing

the value of justice among all humans. Further, the cosmopolitan is expected

to welcome a development where institutions designed to realize this value

will eventually comprise all of mankind. But for someone with a political

view of justice on the other hand, there is a deeper theoretical connection be-

tween institutions and the value of justice. The existence of social institutions

is what gives the value of justice its application. Within the institutions of, say,

a sovereign state, people are put into relations with each other that they do not

have with those outside of their state. According to someone who sees justice

as a political conception, these are the institutional relations which are to be

evaluated by the principles of justice. So, justice is not some pre-institutional

value which social institutions should be designed to realize. It is rather the

existence of certain institutions that makes notions of justice applicable.15

For a political conception of justice, the pressing question to answer is:

what are the relevant social institutions? It is by no means obvious that it is

the institutions present in nation-states that provide the area of application for

the principles of justice. The scope of justice might be wider or narrower than

that. So, as a first step, someone who endorses a political conception of justice

has to, by way of philosophical analysis, figure out which of our current social

institutions have this internal connection with the value of justice.

In the next step we also want to know the extent of the relevant institutions.

This is an empirical issue and one that the realities of globalization make even

more pressing. If the institutions connected to the value of justice turn out to

be the ones which are historically linked to the sovereign state, such as those

associated with its coercive powers, is it really true that the institutions in

question are still confined within state borders?

The cosmopolitan reaction to globalization then, might be to welcome this

development since it promises to provide us with the means to realize our

boundless duties of justice. To be sure, this is not the only possible reaction

14See Singer 2002, pp. 9-12 and Temkin 2004, pp. 380-1.
15Nagel 2005, p. 120.
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for a cosmopolitan. The current development might also be seen as detrimental

for the realization of justice. This is supposedly the position of some of those

critics of globalization who subscribe to a cosmopolitan morality.

For someone who holds a political view of justice the reaction to global-

ization will, theoretically speaking, be more sceptical. It is not that she does

not welcome the current development. On this issue the proponent of a po-

litical conception might be positive, negative or indifferent depending on her

other values. But she will want to scrutinize what importance globalization

really has for the issue of the scope of justice. She already acknowledges that

there are in principle institutional restrictions on this scope. The question is

where the bounds on justice should be set. In the end, it might turn out that

globalization has no influence on the scope of justice whatsoever, and that we

are justified in maintaining the conventional view where justice is seen as an

internal matter of the state. Or we might conclude that, even from a political

perspective, the scope of justice is indeed global, because the institutions we

give prominence to now extend globally.

1.2 The Significance of Citizenship

In this book I will defend a political conception of justice that attaches lim-

ited significance to the changes in our world created by globalization. I will

argue that justice in its full standard, by which I mean an egalitarian form of

distributive justice, is still a matter internal to the state.

My reasons for disregarding the cosmopolitan conception will be given in

the next chapter, and this book will not be so much a critique of cosmopoli-

tanism as it will be a defence of a certain political conception of justice. This

means, of course, that I criticize cosmopolitanism indirectly. But my main tar-

gets will be other political conceptions of justice rather than cosmopolitanism.

As I have already said, it is often claimed that in the face of globalization

the traditional idea that the principles of justice are only applicable within

a state has become obsolete. I will look at a number of philosophical ap-

proaches which are all versions of political conceptions of justice, and inves-

tigate what they promise in the way of extending justice beyond state borders.

The purpose is twofold. I want to examine what the political conceptions un-

der scrutiny have to say about the scope of justice, but I also want to know

how well they fare particularly as political conceptions of justice. I will criti-

cize these political conceptions for not providing us with the crucial link be-

tween principles of justice and the institutions they highlight as primary for

justice. I claim that they are actually unable to explain why the institutions

given prominence have anything to do with justice.

I will then present my own political conception of justice. I argue that the

relevant institutional structure is the one of common citizenship. The view

I take on citizenship is that it should be conceived of as a role which we

5



assume as subjects of a state and as individuals in whose name state authority

is exercised. To see citizenship as a role means seeing it as a constellation of

institutionally specified rights and duties organized around a particular social

function.16 These rights and duties partly define what it means to be a citizen

and, as I will argue, part of what it is to be a citizen is to have certain duties of

priority to fellow compatriots. An important upshot of interpreting citizenship

as a role is that it manages to explain several complexities surrounding what

it means to be a citizen. It manages, for instance, to capture the idea that laws

are authorized by us as citizens of a state and we are expected to assume

responsibility for them, even though we might not agree with every single

state decision taken in our name.

In condensed form the argument is that there is a special relationship be-

tween a state and its citizens which, under the current state of affairs, has no

counterpart in the global arena. This relationship is revealed in the particular

role we are expected to take on as citizens of a state. The contents of this role

go beyond the mere formal legal status of citizenship, and also encompass

less formally specified rights and duties. Adherence to the duties of citizen-

ship, most notably respect for the law, is maintained partly by state coercion.

This coercion needs to be justified to those subjected to it. In a particular state

then, the rights and duties of a specified role of citizenship have to be accept-

able, upon reflection,to those who are expected to assume the role. Otherwise

the coercion involved in upholding the law and maintaining other obligations

of citizens would not be justified and the purported subjects of the state would

have no reason to loyally commit to the duties of citizenship.

The specific contents of a role of citizenship acceptable to the subjects of a

state may, and certainly do, vary between different states. But as a matter of

historical fact there is a common core to the concept. In particular, principles

of distributive justice must be represented in the rights and duties of citizen-

ship. Or, at least, this is an argument I must follow in order not to fall prey to

my own criticism of other political conceptions. I have to show that of those

rights and obligations attached to citizenship, at least some are connected to

distributive justice. I will argue that my political conception manages to es-

tablish a link to justice, or, more precisely, it manages to explain what char-

acteristic of citizenship it is that creates obligations of justice. In my mind,

the connection is based on the fact that large inequalities between citizens of

a state threatens to undermine the loyalty necessary to uphold the practice of

citizenship.

As it will turn out, my political conception of justice promises very little

in the way of extending the scope of distributive justice. But this does not

mean that the only moral requirements which the rich part of the world need to

respect in their relations with the poorer part are humanitarian ones. I will only

argue that it is justice in its full standard, that is justice concerned with relative

16See Hardimon 1994, p. 334, Goodin 1998, p. 322, and Nagel 2005, p. 128.
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shares of resources between people, which is restricted to the institutional

structure of common citizenship. But justice is more than this. Considerations

of justice also enter when states interact with states. Most significantly, this is

signalled by demands that international trade should be ‘fair’.

1.3 A Trade-Based View of Global Justice

The sovereign state, through the institution of common citizenship, is in my

view the sole structure which gives rise to concerns of distributive justice in

its full standard. Here I disagree with cosmopolitans. But this does not rule

out the possibility of there being a normative space for other concerns of jus-

tice which fall short of being concerns of distributive justice, but which still

go further than the basic humanitarianism which is concerned merely with re-

lieving suffering. This normative space encompasses for instance claims such

that the international trade regime is unfair or exploitative.

I will focus on an argument by political philosopher Thomas Nagel in which

he develops a political conception of justice with an extremely sharp norma-

tive dichotomy between sovereign states and global institutions.17 He sees

the former as the sole trigger of concerns of justice and the latter as simply

governed by amoral bargaining. Nagel blatantly denies that any obligations

that go beyond basic humanitarianism arise in a global context. I will argue

against this sharp dichotomy and try to construct a pluralistic political concep-

tion which allows for duties of justice to arise in contexts beyond the sovereign

state.

My idea is that states, by entering into joint political projects, acquire obli-

gations of justice to each other. The most significant of joint political projects

in our globalizing world is trade liberalization and the international trade

which it facilitates. In my view, the reason why the international trade regime

is not merely a regime based on amoral bargaining which gives rise to ‘pure

contracts’, immune from considerations of justice, is precisely because it is a

political project which requires long term commitments by states and involves

significant costs in the short run. The project of trade liberalization deeply af-

fects member states and requires their loyalty in order to survive. They can

therefore make legitimate normative claims about the properties such a project

needs to display in order for them to offer to it their commitment.

After developing this trade-based idea of global justice I will identify a

couple of normative requirements, substantive as well as procedural, which I

believe it entails.

17Nagel 2005.
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1.4 A Brief Overview of the Book

This chapter provided a précis of the arguments contained in this thesis. In the

next chapter I will explain the theoretical and methodological underpinnings

of my study. I will also take a deeper look at cosmopolitanism and the political

conception of justice and explain my reasons for adopting the latter view.

In the third chapter I will investigate what consequences globalization bears

for three different specifications of the political conception of justice. What

they have in common is that they see the emergence of certain social institu-

tions as generating obligations of justice. What differentiates them however, is

that they give prominence to different institutions. I conclude that one of these

approaches, the one which sees common citizenship as the relevant institu-

tion, seems to be most plausible. At the same time however, this conception

seems to promise the least when it comes to widening the scope of distributive

justice beyond state borders.

The purpose of chapter 3 is to outline criticisms of other political concep-

tions than my own and to draw some tentative conclusions regarding citizen-

ship. In chapter 4 I begin to develop a political conception of justice of my

own and, as a part of this, elaborate on the notion of citizenship as a role

which I believe is a useful conception for understanding the complexities of

citizenship.

My political conception rests on the idea that there are so-called ‘special

obligations’ between members of a state. There are strong objections to the

general idea of special obligations between associates of any kind. In chapter

5 I try to respond to these objections. Chapter 6 also responds to a fundamen-

tal objection about the connection between special obligations and distributive

justice. The objection states that it goes against our deepest convictions about

justice to connect it to membership in a community. Over these two chapters I

will argue that my conception of justice manages to tackle some of the prob-

lems that have faced the other conceptions, most importantly their inability to

establish a link between the institutions they highlight and distributive justice.

In chapter 7 I ask what we owe to the global poor. The argument so far has

been that principles of distributive justice do not currently extend globally.

But this does not mean that we, in the rich part of the world, do not have any

obligations whatsoever to the global poor. My main focus will be on interna-

tional trade and the question of whether the institutions which facilitate trade

liberalization give rise to any particular obligations for the states involved.

I will also briefly discuss the World Trade Organization (WTO) and assess

its rule-making procedures from the theoretical perspective developed in this

chapter.

In chapter 8 I offer some brief concluding remarks.
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2. Thinking About Justice

THESIS: Political theory is not about specifying and applying moral princi-

ples which are independent from our current political institutions and prac-

tices. Instead the purpose of political theory is to closely analyze practices,

institutions and other structures of political life in order to specify the princi-

ples which they embody. From this approach follows a methodology in which

our current institutions and practices are taken as starting points for an inter-

pretative form of theorizing.

2.1 Political Theory as Constructive Interpretation

When you write a thesis you encounter innumerable choices about what to

include and what to exclude. One of the hardest, if not the hardest choice is to
decide where the argument should take off. Arguments always have premises

and you cannot discuss them all. You have to decide which premises should be

brought forth and which should be allowed to lurk in the background. Onora

O’Neill has said that philosophical writing invites some difficult choices be-

cause this kind of writing aspires to sound argument. And the soundness of an

argument seems to be at least partly determined by the extent of commentary

and criticism of positions and arguments which proceed from starting points

and end up in conclusions different from your own.1 If you bring in too much

of this kind of commentary however, your own argument might suffer death

by drowning.

The previous chapter was the “what” of the argument to come. This chapter

sets out to be the “how”. I will formulate the methodological and theoreti-

cal starting points of the argument and impart some of what is included and

excluded.

Earlier I made clear that the focus of this book is quite narrow. I will con-

struct a political conception of justice and explore its implications. The critical

remarks I make will mainly be directed towards theorists holding other forms

of political conceptions, that is theorists whose views are, after all, quite close

to mine. An alternative way of proceeding would be to assume a wider per-

spective and deal with positions and arguments not so closely related to my

own.

1O’Neill 1996, p. 1.

9



In this section, I will, by way of outlining a particular approach to political

theory, try to explain why I have decided not to pursue that alternative. As an

upshot, the alternative terrain will still be briefly mapped when I bring out the

reasons for choosing my narrower path. So while in the rest of the book, some

of the positions presented in this chapter will remain unexplored territory, they

are still here for the reader to see.

Moralism and Realism in Political Theory

Let me start by presenting a choice every political theorist has to make, implic-

itly or explicitly. This is the choice about what attitude one should take toward

current political institutions. This choice could be seen as purely methodolog-

ical. While the choice is methodological to a degree, I will argue that it has

to be made from a deeper understanding of what political theory is all about.

Michael Blake’s distinction between institutional and non-institutional the-
ory2 can serve as a starting point for the discussion.
Blake explains that there are a variety of attitudes theorists might take to-

ward the political institutions present in our world today. They could abstract

away completely from the institutions we currently have, and ask what kinds

of institutions we should construct if we were to start from scratch. Such an

approach would be an exercise in non-institutional theory and it would not

privilege the institutions we currently have over others we might have devel-

oped. The question of whether the world should be divided into sovereign

states at all would be a perfectly valid question for a non-institutional theo-

rist.3

At the other end of the spectrum, we find an attitude that would instigate the

political theorist to ask what the institutions we currently have would have to

do in order to be justified, instead of what institutions we ought to have in the

first place. This would be a question for institutional theory, and it takes much

more of the current world as a pre-theoretical given for purposes of analysis.4

In institutional theory we do not ask whether we ought to have developed the

world we have, but what our current institutions must do for their powers to be

justifiable. As Blake points out, these two forms of theory should be regarded

as ideal types. It is perfectly possible to develop forms of theory that mix both

institutional and non-institutional forms of analysis.5

The two kinds of theory, in their ideal forms, are designed to answer differ-

ent sorts of questions. It is quite clear however, that the institutional approach

is best equipped to deal with questions which are most pressing in the cur-

rent international arena. Blake says that “[i]f we want to ask what states as

we know them owe to their own citizens and to others, we ought to begin

2Blake 2002.
3Blake 2002, pp. 261-2.
4Blake 2002, p. 262.
5Blake 2002, p. 262.
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with states as they are currently situated – both in terms of the powers they

possess and in terms of the territory over which they have authority.”6 But, as

Blake acknowledges, there are drawbacks to the institutional approach. Since

it takes much of the current world, most notably the fact of state borders as a

pre-theoretical given, this type of theory is not well-equipped to answer ques-

tions about for instance legitimate secession and territorial change. This only

shows, says Blake, that no single approach can answer all the questions we

need to address.

When discussing global justice, working with an institutional theory might

be seen as controversial. Indeed, many who defend an ideal of global justice

proceed from a radical questioning of the current political organization of the

world. For the analysis in this book however, a mixed approach seems most

promising. I will begin by discussing the changing nature of our world where

the weakening of state sovereignty is at issue. The question I ask is what con-

sequences these changes have for our traditional notions of distributive justice.

A strictly institutional approach would see state borders as pre-theoretically

given and would thus not be particularly well-equipped to provide any an-

swer. It should be noted however, that my mixed approach still proceeds from

real-world changes to the current institutional order. Indeed, we would be even

less well-served by a strictly non-institutional stance. We still want present-

day guidance and what we are interested in is how current changes affect

existing institutions.

The wish for present-day guidance is an instrumental concern that would

lead us to adopt an approach close to the institutional end of the spectrum. But

I believe there are deeper theoretical reasons for why we should always make

the methodological choice of taking current institutions as starting points for

reasoning in political theory. Those deeper reasons stem from a certain realist

view of how political theory should be carried out.

In his posthumously published book on political theory Bernard Williams

distinguishes between political moralism and political realism as two different

species of political thought. He describes political moralism as a general ap-

proach to political theory which treats the subject as something like “applied

moral philosophy”.7 Some political moralists, paradigmatically utilitarians,

see politics as merely an instrument of morality where independently speci-

fied principles, concepts, ideals and values find their field of application. Oth-

ers specify less comprehensive moral conditions of co-existence under which

power can be justly exercised. They treat politics as something that needs to be

structured in accordance with these basic conditions. Williams sees Rawls’s

theory of justice as a paradigm of this latter form of political moralism.8

The moralistic approach is contrasted with what Williams calls ‘political

realism’. Political realism gives “a greater autonomy to distinctively politi-

6Blake 2002, p. 262.
7Williams 2005, pp. 2, 77.
8Williams 2005, p. 1.
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cal thought”.9 From such a stance the job of the theorist is not to try and

answer how independently specified moral principles and values apply in pol-

itics. Rather, it is to draw political morality from analyzing the unique social

relations that structure political life.10

It should already be clear that from a realist approach to political theory,

the choice between institutional and non-institutional theory is not merely

methodological. According to political realism the facts of political life con-

stitute the starting points of our theorizing and the point of political theory is

to identify these facts and explore their implications. To assume an attitude

which more or less ignores features so salient in political life as our current

institutions would be to fundamentally misunderstand what political theory

is all about. This does not mean that a realist approach always prescribes a

purely institutional method. Sometimes institutions or practices we are trying

to assess might be in states of change and we will need to introduce a mea-

sure of speculation about their natures. In such cases, our method will be a

mixture of institutional and non-institutional theory. But since existing insti-

tutions always provide the starting point we will always be operating closer to

the institutional end of the spectrum.

The distinction between political moralism and political realism is related

to a popular distinction between monism and dualism.11 Monism is the idea

that legal, political, and other social institutions should primarily be thought

of as the means people employ to achieve their collective political or moral

goals, not as constituting a separate normative realm, requiring separate nor-

mative first principles.12 On a monistic outlook institutions are given only a

derivative warrant in that they are merely instruments for fulfilling indepen-

dently established normative principles. Monism then, seems to coincide with

a moralistic approach to political theory.

Dualism is the opposite view. It holds that at the fundamental level separate

kinds of normative principles are involved in the assessment of institutions.

Liam Murphy employs the distinction between monism and dualism in a dis-

cussion about whether we should, at the fundamental level, evaluate the jus-

tice of institutions with the same normative principles that apply to people’s

choices.13 But the distinction has wider application. As Thomas Nagel has

pointed out, Rawls is famous for his dualist stance that different principles

apply to different kinds of entities and that “the correct regulative principle

for a thing depends on the nature of that thing.”14 According to Nagel this

anti-monism is essential for understanding both Rawls’s domestic theory of a

just society and his view of the relation between domestic and international

9Williams 2005, p. 3.
10Cf. Yack 2006, p. 615.
11Murphy 1998, p. 254.
12Murphy 1998, p. 254.
13Murphy 1998, p. 253.
14Rawls 1999c, p. 25. Cf. Nagel 2005, p. 122.
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principles.15 In Rawls’s domestic theory his dualism is evident in that the prin-

ciples of distributive justice do not apply to individual conduct, but only to the

basic structure of society, or to “the way in which the major social institu-

tions distribute fundamental rights and duties and determine the division of

advantages from social cooperation.”16 Neither do the principles apply to the

relations between states, nor between individual members of different states.

As Nagel remarks, these are all different types of relationships, and the princi-

ples that govern them have to be arrived at separately. They cannot be reached

by simply extending principles from one case to the other. You cannot, for in-

stance, arrive at principles of international justice by extending the principles

of justice for the domestic case.17

While Williams criticized Rawls for being a political moralist, on this dis-

tinction between monism and dualism Rawls clearly falls in the latter camp.

What are we to make then of the relationship between dualism and political

realism? It all hinges on how we arrive at those first principles that are to gov-

ern the normative realm of social institutions. This is where Williams finds his

complaint with Rawls’s theory.

Williams acknowledges that there are important differences between moral-

istic theories such as utilitarianism where political action is seen as an instru-

ment for enacting independently specified moral principles, and theories such

as Rawls’s which specify constraints on what politics can rightfully do. He

calls the former enactment models and the latter structuralmodels of political

theory.18 While enactment models are clearly monistic as well as moralistic,

I am not convinced about the moralistic status of structural models. Williams

might be overstating the difference between Rawls and himself. Or, it is at

least possible to interpret Rawls in a way which makes him more of a political

realist.

It is often claimed that Rawls’s conception of justice took what might be

called a “political turn” in his later writing. In Political Liberalism Rawls

states that in his earlier work no distinction was drawn between moral and

political philosophy, and that “a moral doctrine of justice general in scope

is not distinguished from a strictly political conception of justice”19. But in

Political Liberalism he sees these distinctions as fundamental and sets out to

formulate a strictly political conception of justice. What characterizes such a

conception of justice, according to Rawls, is firstly that it is worked out for

a special subject, namely society’s main political, social and economic insti-

tutions. Secondly, it is independent from any comprehensive moral doctrine.

15Nagel 2005, p. 123. The label ‘anti-monism’ might be more accurate than ‘dualism’ since,

as Nagel points out, on dualist accounts there might be more than two levels at which moral

principles independent from each other apply. For present purposes I will stick to the term

‘dualism’.
16Rawls 1999c, p. 6.
17Nagel 2005, p. 123.
18Williams 2005, pp. 1-2.
19Rawls 1993, p. xv.
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This means that Rawls’s political conception of justice is not derived from

any comprehensive view, such as utilitarianism, which has been applied to

society’s main institutions as if they “were simply another subject to which

that doctrine applied.”20 Lastly, what marks out Rawls’s political conception

of justice is that its content expresses fundamental ideas implicit in the public

political culture of a democratic society. Rawls explicitly says that his theory

of justice “starts from within a certain political tradition”.21 All this seems to

strongly suggest that the political turn in Ralws’s writing was in fact a turn

towards political realism.

Williams comments that while it is all true, it is telling that Rawls still says

that his conception “is, of course, a moral conception”22. Williams also re-

marks on how moral conceptions still structure the theory to a great degree. In

particular Williams points out that Rawls works out his solution to the prob-

lem of stability of a just society in terms of the moral powers of its citizens.23

But Williams seems to be making too much of Rawls’s use of “moral”. Rawls

says himself that in calling his political conception “moral” he means that its

content is drawn from certain ideals, principles and standards, and that these

norms articulate political values.24 If this is all there is to his use of “moral”

and if the political values are arrived at by analyzing ideas implicit in a public

political culture, then clearly Rawls is a political realist by Williams’s stan-

dards. Williams contrasts his own realist approach to political theory with

moralistic approaches by saying for instance, when discussing the issue of

political legitimacy, that the basic principle he defends “is implicit in the very

idea of a legitimate state, and so is inherent in any politics.”25 I fail to see how

this is different from Rawls’s approach.

The Method of Constructive Interpretation

The case for seeing Rawls as a political realist is made even stronger if we

consider a recent contribution by Aaron James regarding the interpretation of

Rawls’s method.26 James even seems to think that one should not overstate

the political turn in Rawls’s writing. He argues that Rawls has all along, in

his earlier as well as in his later work, made use of a particular constructive
method which takes existing social practices as its starting point. James de-

scribes Rawls’s method step by step as: (i) beginning with identifying an ex-

isting social practice, including the goods it is meant to realize; (ii) identifying

the practice’s participants; (iii) designing a suitable original position, firstly by

20Rawls 1993, p. 12.
21Rawls 1993, p. 14.
22Rawls 1993, p. 11.
23Williams 2005, pp. 2, 77, n. 1.
24Rawls 1993, p. 11, n. 11.
25Williams 2005, p. 8.
26See James 2005a.
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representing each participant in the practice as appropriately motivated by an

interest in the goods the practice is meant to realize, and secondly to draw a

“veil of ignorance” behind which all parties have the same information and

where no one has knowledge of facts which would threaten to undermine the

fairness of an agreement on the terms for distribution of the relevant goods;

and finally (iv) determining the terms of organization the parties in the orig-

inal position would agree upon. The terms agreed upon are the principles of

justice which constitute conditions necessary for the practice’s being justly

organized.27

James notes how Rawls’s method has interpretivist underpinnings. When

principles are derived from the construct of an original position, this reason-

ing is partly grounded in a “constructive interpretation” of existing practices.

Original position reasoning then, has no independent authority as a justifica-

tory device, but must be grounded in an interpretation of existing social prac-

tices and their participating agents.28 The realist view that the starting point

for theorizing about politics must be existing political life does not mean that

the theorist is confined to merely describing existing practices. There are nu-

merous social practices which can plausibly be said to exist, and they all have

parts which are inconsistent between as well as within them. To just describe

them would not lead to any definite conclusions about principles of justice,

only to further confusion. This is where the idea of constructive interpretation

proves its value. James borrows Ronald Dworkin’s description of this method

and outlines how a constructive interpretation of a social practice proceeds in

three stages:29

In a first, “pre-interpretative stage” we establish the object of interpreta-

tion, by tentatively identifying a practice and its content in uncontroversial

terms. Dworkin acknowledges that even at this early stage some interpretation

is needed since “social rules do not carry identifying labels”.30 Interpretation

is necessary in order for us to be able to pick out a certain social practice in

the first place. But as Dworkin also remarks, a great degree of consensus over

the description of the practice is needed at this stage.

At the second, “interpretative stage”, we settle on some general justification

for the main elements of the practice we have identified. Here we propose

a characterization of the accepted purpose or aim of the practice.31 Those

purposes or aims must bear some rational relation to the practice identified.

They do not need to fit every aspect of the practice, but the relation has to be

27James 2005a, p. 282.
28James 2005a, pp. 282-3.
29See Dworkin 1986, pp. 65-6 and James 2005a, p. 301. Dworkin develops this method in par-

ticular “for the study of law as a social practice”.
30Dworkin 1986, p. 66.
31Cf. James 2005a, p. 301.
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strong enough “for the interpreter to be able to see himself as interpreting that

practice, not inventing a new one.”32

At the third and final “post-interpretative” or “reforming” stage, we adjust

our sense of what the practice really requires in order for the general justifica-

tion suggested in the interpretative stage to work. In other words, we specify

the principles which are needed to structure the practice so that it will achieve

the goal or aims identified earlier.

As James correctly remarks, a reliance on this method of constructive inter-

pretation does not force the political theorist to describe existing practices in

ways which enshrine obvious forms of injustice.33 There is plenty of room for

normative critique of current practices for someone working with this method.

I will get back to this important issue later. Here I only want to affirm James’s

statement.

The method of constructive interpretation informs the arguments I make in

this book. But I have a few reservations regarding James’s characterization of

the method. First, James’s version of the method makes it dependant solely

on social practices. James assumes Rawls’s understanding of social practices,

or institutions, and characterizes them as “any form of activity specified by

a system of rules which define offices, roles, moves, penalties, defenses, and

so on, and which gives the activity its structure”, and Rawls offers “games

and rituals, trials and parliaments, markets and systems of property.”34 I will

not diverge from this understanding of a social practice, but merely point out

that there are other forms of social relationships, such as those between friends

and family, which are not practices in this sense but which the political theorist

could still analyze in order to discover their normative content, and I see no

reason for restricting the method in a way that makes it inapplicable to such

relationships.35

Second, I will diverge from the Rawlsian version of constructive interpreta-

tion, or perhaps more correctly James’s Rawlsian version of the method, at the

point where an original position is designed. My idea of how this step should

be made is different, inspired more by Bernard Williams and therefore also, I

believe, more true to the realist approach to political theory. I will have more

to say about this later.

In chapter 4 I will identify an existing social practice – citizenship – and

interpret it in terms of a role. The participants in this practice will be identified
as those subject to the coercive powers of a state. I will also tentatively suggest

contents for the principles of justice in chapter 5 and 6, although this is not

the main purpose of my study. I will only do this in order to show that there

32Dworkin 1986, p. 66.
33James 2005a, p. 286.
34Rawls 1999a, p. 47, n. 1. I will often talk about “institutions and practices”, but in fact social

institutions are just a particular kind of social practice where the system of rules is public and

sanctioned by coercive measures, see for instance Føllesdal 2000b, p. 592.
35See Meckled-Garcia (2007) for a similar point.
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is indeed a connection between the practice identified and the principles of

justice.

In chapter 7 constructive interpretation is once again put to use. This time

the practice identified is international trade, and it is interpreted in terms of

an ongoing political project, as opposed to pure bargaining. Once again, I

tentatively suggest regulative principles necessary for the practice to be justly

organized.

Walzerian interpretivism

The method of constructive interpretation shares some of its characteristics

with the interpretative method of Michael Walzer.36 But there is one crucial

difference. Walzer’s idea is that we can determine normative principles, no-

tably criteria of just socio-economic distribution, by submitting a suitable so-

ciological interpretation of what he calls a “sphere” of human activity and

of the social meanings of its associated goods. What Walzer’s method has in

common with the method of constructive interpretation is the idea that we

can arrive at normative conclusions about which principles should regulate a

practice, or “sphere”, by analyzing the very nature of that practice. But where

Walzer thinks sociological description and social meanings are enough to de-

termine principles, constructive interpretation introduces a post-interpretative

stage which leaves room for questioning and reform. In the Rawlsian version

this is the stage where original position reasoning enters.37 As I have said, my

post-interpretative device will look different. But it is still there, and that takes

my version of constructive interpretation farther than the Walzerian form of

interpretation.

Walzer’s applications of his interpretivist methodology are sometimes ac-

cused of lacking in transparency, or even of being “slippery” and inconsis-

tent. In order to avoid the charge that his method of determining principles

of justice from analyzing already established culturally contingent values and

meanings leads to an excessive conservatism and threatens to condemn us to

something of a social bondage, Walzer replies that his approach leaves room

for an “immanent criticism” from within cultures. But this is where the in-

transparency of his methodology enters. It is far from apparent how Walzer

believes the political thinker should go about choosing between different val-

ues and practices or other aspects of our cultures or traditions.38 Sometimes it

even seems as if Walzer is engaging in revisionism in order to make immanent

criticism possible. He claims for instance that there “has never been a political

community that did not provide, or try to provide, or claim to provide, for the

needs of its members as its members understood those needs.”39 This seems

36See Walzer 1983.
37Cf. James 2005a, p. 301, n. 39.
38Cf. Armstrong 2000, pp. 88-9.
39Walzer 1983, p. 68.
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plainly false. We can easily find examples of more or less totalitarian com-

munities that disprove Walzer’s factual statement.40 Walzer tries to deal with

counterexamples by arguing that they do not count as communities in the ap-

propriate sense.41 But this either seems question-begging, or it re-introduces

the problem of intransparency since it is not obvious why we should prefer a

community in the Walzerian sense over a community in the “inappropriate”

sense.42

I submit that the problems of intransparency, or even inconsistency, in

Walzer’s methodology stems from the lack of an explicitly formulated

post-interpretative step in the reasoning. I will not have this problem.

2.2 Cosmopolitanism and Political Conceptions of
Justice

The purpose of the previous section was to outline a particular approach to

political theory which I endorse. With this approach now established, I turn

to the subject of justice. From a background of political realism it will appear

quite natural to chose to develop a political conception of justice.43 But I shall

nevertheless outline the alternative.

Thomas Nagel has recently described two radically different conceptions

of the nature of justice – cosmopolitanism and the political conception.44 The
important difference between these conceptions lies in the status they accord

the relationship between justice and social institutions.

Cosmopolitanism

Those who criticize the conventional view of justice and argue that obligations

of distributive justice extend beyond the borders of the nation state often char-

acterize themselves as cosmopolitans. A cosmopolitan could be described as,

in Larry Temkin’s terms, a “moral purist” who relies on familiar claims about

impartiality and universalizability “to assert that the dictates of justice have

no bounds, that they extend with equal strength across space and time.”45 The

idea is that the demands of justice derive from an equal concern that we owe

in principle to all our fellow human beings.46

According to this kind of cosmopolitan conception, there are no deeper

theoretical reasons for restricting the scope of justice. And the institutions to

40Cf. King and Waldron 1988, p. 438.
41Cf. Walzer 1983, p. 484.
42Cf. King and Waldron 1988, p. 438.
43After writing this thesis I learned that, in a forthcoming article, Sangiovanni (2007b) also
defends a political conception of justice from a background of political realism.

44See Nagel 2005, p. 119.
45Temkin 1995, p. 72.
46Nagel 2005, p. 119.
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which standards of justice are to be applied are in a monistic fashion seen

merely as instruments for fulfilling the boundless duties.47 As a matter of fact

institutions are only selectively available so it might be the case that we are

only able to live on just terms with our compatriots, but this is viewed by the

monist cosmopolitan as deeply unfortunate. We should, says the cosmopoli-

tan, wish for the emergence of a common system of institutions for the world

as a whole that could realize the same standards of justice for everyone.48

To be sure, cosmopolitanism comes in both “radical” and “mild” forms.49

Radical cosmopolitanism makes two claims, one positive and one negative.

The positive claim is that there are global principles of distributive justice,

and the negative is that there are no principles of distributive justice which

are merely state-wide or nation-wide. Mild cosmopolitanism only affirms the

positive claim and can accept the idea that fellow compatriots hold special

obligations of distributive justice to each other.50

We could for instance imagine a mild cosmopolitan who argues that jus-

tice could be realized in a federal system, in which members of nation-states

have special responsibilities toward one another, but where this is legitimate

only against the background of a global system which prevents such special

responsibilities from generating injustices on a larger scale.51 This would be

analogous, according to Nagel, to the idea that within a state people should be

allowed to pursue their private ends only against a background of institutions

which ensures that this will not generate societal injustice. What distinguishes

the cosmopolitan position in its radical as well as mild form is that it does not

acknowledge any moral discontinuity between what justice dictates on the do-

mestic and international level. The moral basis for the requirements of justice

is universal in scope.

There are of course important differences in the moral foundations which

different cosmopolitans embrace, that is, there are many different cosmopoli-

tan theories such as utilitarianism, liberal egalitarianism and libertarianism.52

Here I am not concerned with these different cosmopolitan theories. Cos-

mopolitanism in the sense used here should be seen as an overarching con-

ception of justice.

Dualist Cosmopolitanism

Thomas Pogge, who is a well-known proponent of international redistribu-

tion, makes a distinction between institutional and interactional forms of cos-

mopolitanism. For institutional cosmopolitanism the principles of justice are

47Nagel 2005, p. 119. See also Scheffler 2001, p. 112.
48Nagel 2005, p. 119.
49Caney 2001, p. 975.
50Caney 2001, pp. 975-6.
51Nagel 2005, p. 120.
52Cf. Nagel 2005, p. 119.
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concerned with the distribution of resources within institutions and the re-

sponsibilities of justice assigned to institutions. On the interactional approach

principles of justice are concerned with the behaviour of individuals and obli-

gations of justice hold between humans regardless of whether or not they are

members of the same institutional structures.53

Pogge’s distinction muddles an important issue since, as Beitz points out,

there are actually two distinctions at work here. The first is between “(1) the-

ories that impose requirements primarily on institutions and practices and (2)

those that impose requirements primarily on individuals and groups.”54 We

have already encountered this distinction in Rawls’s ‘dualist’ domestic the-

ory of justice was described as dualist, that is as a theory of type (1), in that

his principles of justice did not apply to individual conduct, but to the ba-

sic structure of society. The second distinction is between “(a) theories that

justify their requirements in ethically significant aspects of peoples relation-

ships and associations [...] and (b) those that justify their requirements in other

ways.”55 Pogge combines (1) and (a) into his institutional form of cosmopoli-

tanism. But it seems that (a) is actually incompatible with cosmopolitanism as

I, following Nagel, have defined it. It is not possible to ground requirements

of justice in allegedly ethically significant aspects of people’s relationships

and associations while at the same time holding that the same fundamental

moral principle regulates our dealings with all other humans regardless of

whether we stand in any kind of relation to them or not. Institutional cos-

mopolitanism introduces a moral discontinuity between those who share an

institutional structure and those outside of it. This makes institutional cos-

mopolitanism dualistic and it is clearly incompatible with the cosmopolitan

conception of justice. How then, can Pogge call his theory cosmopolitan?

It is important here to keep the question of whether the scope of justice is in-

stitutionally restricted, that is whether considerations of justice are applicable

only within an institutional structure of some sort, from the question of what

implications the answer has for global justice. In order to separate the two

questions we can distinguish between institutional and societal restrictions on
the scope of justice. The importance of keeping the issue of an institutional

restriction from the question of its implications for global justice is apparent

since it is possible to, as Pogge does, affirm the existence of an institutional

restriction while at the same time denying that justice is societally restricted

and less than global in scope. What Pogge argues is simply that the relevant in-

stitutions currently encompass the whole world and for this reason principles

of justice should be globally extended.

Dualist cosmopolitanism is an inherently unstable position since the institu-

tions to which are given prominence might undergo changes. The scope of the

institutions and thusly the scope of justice might be widened or narrowed. This

53Pogge 2002, p. 170.
54Beitz 1999a, p. 289.
55Beitz 1999a, p. 289.
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is not a critique, merely an observation. Indeed, the position I will defend is

also unstable in much the same way. I make this observation in order to clarify

that in contrast with the purist version of cosmopolitanism, it is an empirical

matter whether a dualistic cosmopolitan conception of justice is indeed cos-

mopolitan in the sense that it does not implicate any societal restrictions. For

this reason I suggest that dualist cosmopolitanism should rather be seen as an

example of a political conception of justice.

The Political Conception

In contrast to the cosmopolitan conception of justice stands a conception

which Nagel calls political. The reason for why he calls it ‘political’ is that “it
is exemplified by Rawls’s view that justice should be understood as a specif-

ically political value, rather than being derived from a comprehensive moral

system, so that it is essentially a virtue – the first virtue – of social institu-

tions.”56 On a political conception of justice the relationship between social

institutions and distributive justice is not instrumental, as was the case with

cosmopolitanism. Instead there is a deeper moral connection between social

institutions and distributive justice. The idea is that the emergence of certain

social institutions or of certain relationships generates obligations that would

not otherwise exist.57 Thomas Nagel puts it this way:

On the political conception, sovereign states are not merely instruments for re-

alizing the preinstitutional value of justice among human beings. Instead, their

existence is precisely what gives the value of justice its application, by putting

the fellow citizens of a sovereign state into a relation that they do not have

with the rest of humanity, an institutional relation which must then be evalu-

ated by the special standards of fairness and equality that fill out the content of

justice.58

I believe Nagel’s understanding of the political conception is too narrow and

prematurely assigns normative primacy to the institutions of sovereign states.

We saw for instance, with Pogge’s dualist cosmopolitanism that it actually

posed an institutional restriction on the scope of justice, and while no societal

restriction followed it still distinguished the position from pure cosmopoli-

tanism. Just as with cosmopolitanism, I want it to be possible for our under-

standing of the political conception to encompass several different theories.

I want it to include such theories as dualist cosmopolitanism and others that

defend institutional restrictions on the scope of justice.

It is quite odd to, as Nagel does, introduce an asymmetry between cos-

mopolitanism and the political conception which allows one but not the other

to encompass several different theories. I shall therefore take a wider under-

56Nagel 2005, p. 120.
57Cf. Murphy 1998, p. 271.
58Nagel 2005, p. 120.
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standing of the political conception of justice as a conception where the ex-

istence of social institutions gives the value of justice its application. On a

political conception justice is something we owe through our shared institu-

tions only to those with whom we stand in a strong political relation. It is,

what is often called, an associative obligation.59 Ronald Dworkin is usually

referred to as the theorist responsible for coining this term of associative obli-
gations. He defines them as “special responsibilities social practice attaches

to membership in some biological or social group”.60 Whether the relevant

institutions are those of sovereign states will on this understanding of a polit-

ical conception remain an open question until we have decided how the most

plausible version of such a conception should be construed.61

This understanding of what distinguishes a political conception of justice is

also much weaker than the one put forward by Rawls presented earlier in this

chapter. This understanding does not necessarily presuppose the realist idea

that the conception of justice needs to be drawn from existing social prac-

tices. It is quite possible to construct a political conception of justice in this

sense, from a moralistic standpoint. What this idea of what constitutes a polit-

ical conception has in common with Rawls’s understanding are the two other

features he mentions: that it is constructed for a particular subject, although

the subject varies between different political conceptions; and that it is inde-

pendent from comprehensive doctrines. While the conception of justice I will

construct certainly is political in the stronger Rawlsian sense, this is not true

of some of the other conceptions I present in the following chapter. I therefore

assume Nagel’s weaker understanding of the idea.

It should be noted that, as we have already observed with dualist cosmopoli-

tanism, the political conception is subject to instability concerns. In The Law
of Peoples John Rawls argues that unlike citizens in well-ordered societies,

states do not exist in an environment in which they can make valid redistribu-

tive claims towards each other.62 Such an argument is clearly open to concerns

of instability, as the international environment is changing.63 In other words,

the boundaries for the application of principles of justice might change, and

the map of justice will have to be redrawn as institutional structures of our

world change. These remarks will be of importance for the discussion in the

following chapter where I will present a number of political conceptions of

justice and ask how they fare in the light of globalization.

59Nagel 2005, p. 121.
60Dworkin 1986, pp. 195-6.
61See Cohen and Sabel (2006, pp. 4-9) for a similar claim.
62Rawls 1999b, pp. 113-5. See also Risse 2005c, p. 98.
63Risse 2005c, p. 99.

22



Why Not Cosmopolitanism?

The institutional and non-institutional approaches I introduced earlier are

methodological, and as such are independent from different views concerning

the nature of justice expressed by cosmopolitanism and the political

conception. To illustrate this, we can outline how an argument for a political

conception might proceed. One could start with an existing institution and

ask whether this institution, in order to be justified, gives rise to obligations of

distributive justice. If it turns out that it does, we have a political conception

of justice. But the answer could also turn out to be negative and we should

then either look for other institutions which might provide the basis for a

political conception. Or we should, with the support of further arguments,

conclude that the whole idea of a political conception is not plausible. In

chapter 3 my argument runs along lines similar to this. But we could also

adopt a non-institutionalist approach and evaluate a number of hypothetical

institutions and ask whether any of these theoretical constructs give rise to

obligations of justice. From a constructivist standpoint such a project, while

certainly possible, would be without point.

Cosmopolitans would perhaps prefer a non-institutional attitude and work

out an institutional scheme that would best realize the independently estab-

lished value of distributive justice. But they could also adopt an institutional

stance to assess existing institutions from the independently established point

of view of justice. If needed they could suggest how these institutions ought

to be changed in order to better function in accordance with the principles of

justice.

From a realist standpoint we can quickly discard the cosmopolitan project

of extending the requirements of justice across space and time from a back-

ground of impartiality. But we need to know of course, why we should be

realists in the first place. I will attempt an outline for such a rationale later in

this chapter. But I should mention an important general rationale provided by

Aaron James for why we, when we ask what justice demands from us, should

begin by looking at existing institutions and practices and construct principles

by interpreting and critically assessing the norms inherent in them.64

As outlined earlier, Williams observed that structural models of political

theory such as the Rawlsian theory of justice specify constraints on what pol-

itics can rightfully do.65 Or more generally, you could say that justice reason-

ing presents constraints on the manner in which different forms of activity are

carried out. This should be contrasted with optimality conditions that point

out ideal goals towards which we should strive. James also picks up this point

and stresses the intuitive plausibility of a constraint interpretation of justice.

He thinks an interpretation in terms of constraints is appealing because it cap-

tures the intuition that a certain priority is due to considerations of justice and

64See James 2005a, pp. 295-6.
65Williams 2005, p. 2.
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should be a structural feature of social justice principles. Social injustice, says

James, is a kind of wrongdoing we have overriding reasons to avoid. To tol-

erate injustice is not simply a failure to promote a worthy ideal. Optimizing

views of justice by contrast, which see the realization of justice as consisting,

at least in part, in the attainment of an ideal goal, often concede that justice

may have no priority over other values.66

The cosmopolitan position in its purist, monistic variant provides us with

an ideal towards which we should strive. This is obviously an optimizing view
of justice. But if principles of justice should work as normative constraints

rather than ideal goals we should aim instead at developing a political con-

ception. Such a conception understands these principles as requirements that

a particular form of activity must conform to in order to be just, rather than as

optimality conditions.

2.3 Justice, Humanity and Fairness

Nagel states that a way to fundamentally resist cosmopolitanism would be to

deny that there is a universal pressure toward equal concern, equal status, and

equal opportunity. He invokes a distinction between justice and humanity and

says that one could admit “a universal humanitarian requirement of minimal

concern” but beyond these basic humanitarian duties no further requirements

of equal treatment could be advanced. This is because according to the polit-

ical conception of justice requirements of equal treatment depend on a strong

condition of associative responsibility and such responsibility is created by

specific and contingent relations, such as fellow citizenship.67

As Nagel points out, the idea of a distinction between obligations of justice

and of humanity implies a strongly differentiated system of moral obligations.

For the version of a political conception which he defends, where primacy is

given to the institutions of sovereign states, this would mean that if the condi-

tions of even the poorest societies should come to meet a liveable minimum,

his political conception might not even acknowledge a general humanitarian

claim for redistribution.68

A Normative Discontinuity

Several political theorists besides Nagel have formulated distinctions to the

effect that there is a fundamental discontinuity between obligations of jus-

tice and obligations of humanity.69 I will also invoke this distinction. I should

perhaps stress here that neither I nor any other theorist using this distinction

66James 2005a, p. 296.
67Nagel 2005, p. 125.
68Nagel 2005, p. 125.
69See for instance Barry (1982) for a similar distinction.
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is interested in making merely a terminological point. Someone might object

that as soon as we are dealing with moral considerations of redistribution of

resources we are in fact discussing distributive justice. Or one might perhaps

hold an even wider view of what justice means, and use the term to mark

out the distinction between those acts that are morally required and those that

are supererogatory.70 But this would unreasonably stretch the concept. I agree

with Brian Barry when he says that such usage of the term ‘justice’ seems “to

result in the blunting of our moral vocabulary and therefore to a loss of pre-

cision in our moral thinking”. Furthermore I also agree with Barry that what

distinguishes justice from other forms of moral consideration is that it “points

to a particular set of reasons why people (or societies) may have duties to

one another and to particular features of institutions that make them morally

condemnable.”71

But, once again, the terms are not what primarily interest me. I am mainly

concerned with pointing out the normative discontinuity between those obli-

gations that are based on considerations of humanity and those that are based

on considerations of justice. I also want to demonstrate how the demands

made by these different types of obligations differ in content. As a way of

explicating this moral discontinuity I utilize the distinction between obliga-

tions of justice and obligations of humanity.

The idea is simply that while obligations of humanity hold because of the

absolute need of people we are in a position to help, obligations of distributive

justice are concerned only with as Nagel puts it “the relations between the

conditions of different classes of people, and the causes of inequality between

them.”72 This idea could be expressed in the quite familiar distinction between

absolute and relative deprivation. Michael Blake points out that there are two

different ways to evaluate an individual’s bundle of resource holdings.73 One

way would be to look simply at that bundle in isolation from those held by

others. Sometimes such an analysis would be sufficient to demonstrate that

something morally problematic has occurred. This would be the case when

someone faces a situation of drastic poverty and deprivation, and where we

believe this situation to be remediable by human agency. Then we would think

that it is possible to articulate a moral obligation towards that person, even

without looking at how her bundle of resources compare to those of others.

As Blake goes on to point out, the analysis of poverty often take this form

and we can understand such an analysis of an individual’s bundle of resources

as an analysis of absolute deprivation. The moral problem of cases like these

does not make any appeal to the holdings of others. That other people might

70Cf. Barry 1982, p. 226.
71Barry 1982, p. 226.
72Nagel 2005, p. 119.
73Blake 2002, pp. 258-60.
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have more resources is not an essential part of the moral claim, but it might be

a signal that the deprivation in question could be remedied.74

However the idea of absolute deprivation does not cover all the cases in

which we perceive someone’s resource holdings as morally problematic.

Sometimes, we seem to look instead to the difference between individuals’

bundles of resources for the source of our moral concern. In cases like

these our concern is not simply with absolute deprivation, but with relative

deprivation as well. The resource holdings of the well-off are not only a

signal that deprivation can be remedied, rather they are “an integral part of

our moral condemnation of the distribution.”75

Distributive Justice and Fairness

The question now, is how we should respond to the global inequality that

undoubtedly exists. Are we justified in primarily concerning ourselves with

absolute deprivation abroad, and reserving our concern for relative deprivation

for the domestic arena?76 In the past this seems to be what we have tended to

think. But this conventional view has of course been the subject of extensive

criticism from cosmopolitan thinkers.

Nagel’s statist political conception of justice is designed to defend the con-

ventional view and similar moral conclusions have recently been defended by

other political theorists. I will also defend the idea of a moral discontinuity

between obligations of justice and obligations of humanity. But my story does

not end there. Apart from those duties which concern absolute and relative

deprivation, I will argue that there are other duties of importance to the rela-

tions between the world’s rich and poor. Some of these duties could properly

be described as obligations of justice in a wider sense concerning such things

as fair trade, international organizations and other features of globalization.

As I will try to show, the statist interpretation of the political conception

which Nagel outlines is exceptionally parsimonious.77 Not only does it say

that the existence of a sovereign state is necessary for the applicability of obli-

gations of justice concerned with relative deprivation. It also says that any
duties beyond those based on the moral minimum of humanitarian concern

depend on the condition of associative responsibility created by fellow citi-

zenship. I will defend a weaker version of a statist political conception where

this condition of associative responsibility is necessary to trigger obligations

of justice in a narrow sense, that is obligations concerned with relative de-

privation, but where there is still room for obligations more demanding than

humanitarianism directed towards those living outside of our state. I will also

argue that while the obligations of justice in their full standard have been

74Blake 2002, p. 259.
75Blake 2002, p. 259.
76Cf. Blake 2002, p. 259.
77See Cohen and Sabel (2006, pp. 4-5) for a similar claim.
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largely unaffected by the advent of globalization, these processes have trig-

gered another set of duties more demanding than humanitarianism.

For the purpose of this thesis justice is taken to mean for the better part

distributive justice. Distributive, or socio-economic justice has to do with the

proper distribution of benefits and burdens among persons and a just distribu-

tion is one where each person receives what she can legitimately claim as a

matter of right or entitlement.78 However, distributive justice in its full stan-

dard, concerned with relative resource holdings between individuals, is but

a subspecies of justice in a wider sense. In order to avoid confusion I will

employ the concept of fairness to refer to justice in a wider sense.
Even more generally, fairness could be said to be about agents receiving

what is owed to them on the basis of so called stringent claims.79 As we will
see, agents of fairness do not necessarily have to be people. They can also be

collectives, such as states. Stringent claims include rights and entitlements,

but claims of other kinds can also be relevant. Which claims are relevant has

to be the subject of a general theory of justice. The same is true about what can

be owed. We can talk about what can be owed to agents as resources in a wide
sense, which include not only material resources but also such things as power

or influence. In the end, what the relevant resources are must, once again, be

established by a general theory of justice. Here I only wish to note that justice

is undeniably a complex notion and that there is indeed a conceptual and, as

I will argue in chapter 7, a normative space for justice concerns which do not

rely on the strong associative responsibility between citizens of a state, and

that go beyond the demands of mere humanitarianism.

2.4 Justification

I have already mentioned that the post-interpretive stage in my argument will

differ somewhat from Rawlsian original position-reasoning. Remember that

what we do at this stage is to draw out the requirements that must be fulfilled

for a social practice, or institution, to achieve its inherent goal or aim as it

has been interpreted at an earlier stage of theorizing. Or for short, we identify

how the practice or institution should be structured in order to be justified.

The subject of justification will reappear in chapter 5. Here I will provide an

outline of my preferred procedure for justification. Admittedly, since this is

not a metatheoretical study my comments will be rather brief and this will be

more of a précis than a defence.

78Cf. Jones 1999, p. 3.
79See for instance Broome (1999), Hooker (2005), Risse (2007a,b), and Temkin (2004, pp. 366-

8) for related discussions.
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Problems With Contractualism

A quite common approach to justification in political theory is contractualism.

On a contractualist view, political arrangements are morally acceptable just in

case no one subject to them could reasonably reject them. No one that is, who

is motivated to live in conformity to norms that no one similarly motivated

could reasonably reject.80 My strategy for justification also rests on the idea

that justification is owed to each subject of a political arrangement. In partic-

ular, I will argue that it is the state that has to offer its subjects a justification

for its exercise of political power.

But following a realist approach to political theory, I side with Williams in

his idea that political theory should be in a sense local, rather than universal.

This means that justification must be addressed to individuals in a particular

place and time, and have persuasive force in the light of standards accessible

to them in their historical situation.81 This is an important departure from the

impartialist measures of ordinary contractualism.

This idea rests on Williams’s thesis that reasons for action in general must

start from something in peoples’ subjective motivational set – that reasons

must be “internal” rather than “external”. In the end this means that political

morality cannot aspire to any kind of objective validity. It will be irreducibly

perspectival.82 Williams argues that there is an unbridgeable gap between the

impartial and the individual moral point of view. Further, an impartial or ex-

ternal point of view such as the one adopted by contractualism is actually not

possible. Political, as well as any other form of morality cannot be constructed

from an impersonal point of view separated from the lived life. Even theoreti-

cal reflection on matters of politics or morality is always informed by “a sense

of the moral shape of the world”. Without a starting “inside” point of view,

theoretical reasoning cannot even get off the ground.83

Nagel has written about how justification in political theory must present

itself to people first in their status as occupants of an impersonal standpoint,

and second as occupants of particular roles within an impartially acceptable

system. He believes that ignoring the second part is to “risk utopianism in

the bad sense”.84 I agree with Nagel on this last point, but at the same time

I see his reasoning as backwards. This requirement of dual justification rests

on Nagel’s observation that personal as well as impersonal justification has

a part in morality. He talks about how when one “descends” from the level

of impersonal assessment and contemplates “playing one’s role in a social

institution”, the claims of individual life, personal commitments and projects

assert themselves and prevent the realization of what is impersonally desired.

80Cf. Scanlon 1998, chs. 4-5.
81Williams 2005, pp. 4-5.
82Williams 1985. Cf. Nagel 2006.
83Williams 1985, pp. 108-11.
84Nagel 1991, p. 30.
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What it is reasonable to do, says Nagel, depends on the full range of reasons

operating in our lives.

The problem is to reconcile these two parts of morality. Nagel’s idea is that

legitimate considerations for the individual point of view must ultimately rest

on an impersonal perspective. When we consider what weight to accord to

personal motives in general we should not allow our judgement to be influ-

enced by the personal motives which are specifically present in us, but rest on

an assessment of the personal motives which have general validity and there-

fore can be impersonally acknowledged. At the same time however, Nagel

also says that we will “be influenced by the recognition of the force and im-

portance of those motives for anyone”.85 The difficulty Nagel has transcend-

ing the personal perspective is significant. Of course we must be influenced

by recognizing the force and importance of personal motives when assessing

them from an “impersonal” point of view. How else would we know where to

start? And how could we then still call the assessment ‘impersonal’?

Following Williams, I believe there is indeed an unbridgeable gap between

the ‘impersonal’ and the ‘personal’ moral point of view. Nagel’s attempt at

reconciling them is ultimately unsuccessful. If political morality is to be jus-

tified at all, its justification will have to be irreducibly perspectival. This does

not mean that we cannot recognize a discontinuity between personal and polit-

ical morality. They constitute different species of normative structures which

have to be justified on their own terms. The mistake is to see political morality

as ‘impersonal’ in the sense that it is arrived at from some impersonal stand-

point. Political morality is ‘personal’ in the sense that its justification must be

addressed to individuals in a particular place and time.

Another problem associated with contractualism is that it can only deliver

definite justifications because it incorporates political conditions or ideals we

already accept, independently of a contractualist defence.86 The parties of a

contractualist procedure would only be prepared to accept its outcome if it

squares well with their already established sense of the moral shape of the

world. My point is that the political conditions or ideals that contractualists

have to sneak into their justificatory device in order for it to deliver definite

answers are bound to particular places and times. If contractualists accept this

idea, they have left behind their impartial or external point of view.

All this does not mean, as I have already touched upon, that we need to un-

critically accept our current moral dispositions, practices, motives or whatever

it is we are assessing. There is room for critical reflection. The standpoint we

assume must be perspectival. But we can abstract away from it. The point is

that we do not, as Nagel suggested, “descend” from the level of impersonal

assessment and contemplate “playing one’s role in a social institution”. We

85Nagel 1991, p. 31.
86This kind of critique has been raised by for instance Nussbaum (2006, pp. 81-3), Ripstein

(1987), and Weale (2004).
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are already inescapably playing those roles. And they constitute that moral

shape of the world from which theoretical reflection on politics must take off.

But how then, are we supposed to abstract away from our current social

practices, institutions or roles to assess them in order to reach a judgement on

whether they are justified? Here I will present a modest suggestion.

The Test of Loyalty

My idea rests on the notion that those practices, institutions or roles which

are justified, and thus give rise to obligations, are those which we have reason

to value.87 And what we have reason to value is decided through a process

of reflective acceptability where the practice or institution in question is sub-

jected to a test of loyalty. When discussing in particular social roles, Michael

Hardimon outlines the basic idea:

To say that a social role is reflectively acceptable is to say that one would

accept it upon reflection. Determining whether a given social role is reflectively

acceptable involves stepping back from that role in thought and asking whether

it is a role people ought to occupy and play. Determining that a given social role

is reflectively acceptable involves judging that it is (in some sense) meaningful,

rational, or good. A social role can be reflectively acceptable despite the fact

that it has not been reflected upon. To say that a role is reflectively acceptable

is to say that one would find it acceptable were one to reflect upon it in suitably

specified circumstances.88

A lot remains to be done of course in terms of specifying the suitable circum-

stances in Hardimon’s brief account of justification. I will not do this in full,

but only expand on a crucial point, namely the idea that reflective acceptability

could be specified in terms of a test of loyalty. This, I believe, takes us some

way towards a substantive account of justification in political theory.

In his seminal discussion of loyalty Oldenquist remarks how loyalty is “nei-

ther egoism nor impartial morality”. People can sacrifice their happiness and

even their lives in the name of loyalty. At the same time, having a loyalty to-

wards something means viewing it in a deep sense as mine.89 Loyalty then,

occupies a certain normative category which makes it particularly apt to work

as a kind of proxy towards justification. When someone reflects on, for in-

stance, whether taking on a particular social role would be acceptable, this

amounts to a test of loyalty directed towards that part of society which specify

the role – she asks whether there is something about the role which makes it

worth adopting.

A practical example might help to explicate this model of justification. The

following paragraphs will display how the test of loyalty can be put to work.

87For similar ideas see for instance Hardimon (1994), Miller (2004c), and Scheffler (2001, ch. 6).
88Hardimon 1994, p. 348.
89Oldenquist 1982, p. 175-6.
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It should be noted that they will also point out another way of explicating the

dualist idea that different kinds of constructs require justifications appropriate

to their natures.

Daniel Attas has pointed out that guest workers, qua guest workers, are

not necessarily loyal in the sense which we see as relevant for citizens.90 We

are not morally entitled to expect a commitment to political community from

guest workers – to demand from them an involvement of the will in the po-

litical association such as we expect from citizens. Attas states that such a

commitment “would entail, for example, viewing deserting the country in dif-

ficult or dangerous times as a morally questionable act”,91 and we cannot rea-

sonably condemn guest workers’ decision to leave a host country if it comes

under external threat or is subject to internal unrest. Such loyalty is not ap-

propriately seen as a part of what it means to be a guest worker. To be sure,

guest workers can express loyalty towards their host country by fulfilling the

limited obligations attached to this role, such as for instance abiding by the

criminal law, but for this role to be reflectively acceptable it cannot entail the

loyalty expected from citizens.92

Now imagine that someone was offered to become a “citizen” on the terms

normally offered to guest workers as far as rights go but with an expansion

of her loyalty to what is normally required by citizens, with the state acting

in her name and making her responsible for its acts. Such a role would not

be reflectively acceptable, or to put it in other words it would not survive a

test of loyalty. Just as we would not be morally entitled to expect the loyal

commitment associated with citizenship from guest workers, we would not be

morally entitled to expect this loyalty from someone offered “citizenship” on

these terms. The limited rights normally given to guest workers are not suffi-

cient to accept the full authority of the state. Once again, it is quite possible

to find the rights and obligations involved in being a guest worker reflectively

acceptable and express loyalty qua guest worker, but they would not be ap-

propriate for demanding an expression of loyalty qua citizen.

The preceding paragraphs also highlight an important feature of justifica-

tion, namely that the stringent claims involved in entering into a social prac-

tice or institution are at the basis of determining its reflective acceptability.

In the case of the guest worker, this was stated in terms of which rights and

obligations were involved in being a guest worker and whether this was re-

flectively acceptable. As I will discuss later there is a connection between our

most basic rights and the very justification of political authority. In order for

90Attas 2000, p. 85.
91Attas 2000, p. 85.
92It might be questioned whether being a guest worker is really a role and not merely a relation-

ship epitomized by disinterested mutual advantage between guest worker and hosting state, but

this need not concern us here. One could also argue that the role of guest worker as it is often

defined is not reflectively acceptable, and that in order for it to be so it has to entail the right

to become a citizen after a reasonable probationary period has passed. For discussions see for

instance Attas (2000) and Mayer (2002, 2005).
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political authority to be justified it must provide the possibility of invoking a

certain set of stringent claims for those over whom it claims authority. We can

present the issue in more general terms and say that at the base of whether a

social institution or practice is reflectively acceptable lies the issue of how it

distributes stringent claims, that is which agents can make what claims under

what circumstances.

2.5 Conclusion

The argument in this book is informed by a particular approach to political

theory which Bernard Williams has called ‘political realism’. Political realism

tells us that when we ask normative questions about political life, we will find

the answers by analyzing the unique social relations, institutions, and practices

which provide it with structure. The alternative, moralism, says instead that we

arrive at answers by applying independently specified principles to political

life.

The realist approach leads us to adopt a method that takes our current social

practices as starting points for our theorizing. This is the method of construc-

tive interpretation. This method works in three steps: (i) establishing an object

of interpretation by tentatively identifying a practice and its content; (ii) set-

tling on some general justification for the main elements of the practice, that

is present an interpretation of the practice’s purpose or aim; and finally (iii)

specifying the principles needed in order for the general justification to work.

It should be noted that the method of constructive interpretation demands

a very close examination of the practices we wish to analyze. Part of the cri-

tique which will be levelled against other theorists in the following chapters

rests on an underlying concern that they have overlooked some features of the

practices they highlight and consequently they draw the wrong conclusions.

The third step in constructive interpretation is quite crucial. It is at this stage

that we need a device for determining when a justifying explanation works or

not. A common justificatory device in contemporary political theory is the idea

of a social contract. According to contractualism political arrangements are

acceptable when no one subject to them could reasonably reject them. From

a realist approach, contractualism as it is usually understood is problematic.

From a realist approach justification must be addressed to individuals in a

particular place and time, and have persuasive force in the light of standards

accessible to them in their historical situation. Realist justification shares with

contractualism, the idea that justification is owed to each subject of a political

arrangement. But it departs from contractualism proper, in its perspectivist

rather than impartial point of view.

The justificatory device I will put to use in the third stage of constructive

interpretation is what I have called a test of loyalty. When we ask whether

a certain political arrangement is justifiable or not, this is in effect a ques-
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tion about whether those agents who are part of the arrangement have reason

to offer it their loyal commitment. The reason for giving loyalty this special

standing is that a question about loyalty takes a specific practice or relation-

ship as its starting point, and so is unfettered by any ideas about impartiality

or external moral viewpoints. At the same time, we can ask for the reasons

for loyal commitment by focusing on the features of the practice or relation-

ship which would, potentially, be of value for anybody, and thus we also avoid

collapsing our justification into a question of individual egoism.

When we turn to the specific part of political morality that pertains to jus-

tice – that is concerns about what agents are owed on the basis of stringent

claims, such as rights or entitlements – the realist approach readily leads us to

endorse a political conception of justice. According to a political conception,

justice should be understood as a specifically political value, not derived from

external moral principles. This is in contrasts to cosmopolitanism which sees

justice as derived from an equal concern that we owe in principle to all our

fellow human beings.

A political conception of justice sees social institutions not as instruments

for realizing justice, but as giving justice its application by putting participants

into certain relationships that they do not have with outsiders. There remains

an open question, however, of precisely which kind of social institution it is

that has this fundamental attribute. In the next chapter I will take a look at a

number of possible candidates.
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3. Globalization and Political
Conceptions of Justice

THESIS: Other theorists who defend political conceptions of justice have

failed to explain how the practices or institutions they pick out as primary

for distributive justice actually are connected to the idea of justice. A con-

ception that focuses on the practice of citizenship might hold up to the test.

At the same time such a conception of justice is not very susceptible to the

scope-extending pressure of globalization.

3.1 The Challenge of Globalization

In current political thought there is a powerful idea holding sway that the

economic and social phenomena conventionally referred to as globalization
challenges our traditional notions of what distributive justice demands from

us. As our world is shrinking state borders come to play a less significant

role in a number of important respects – perhaps also for the scope of our

distributive responsibilities. The phenomena grouped together under the term

globalization do not lend themselves to easy characterization. Charles Beitz

supplies us with the following inventory: “dramatic growth in international

trade and investment, increased integration of goods and capital markets, the

articulation of transnational regimes for trade, finance and development, the

proliferation of non-governmental organizations and a series of changes in the

organization of cultural life that have diminished the social significance of the

boundaries of at least the advanced industrial states.”1

Kessler sees two main strands within the vast literature on globalization.

One that focuses on the emergence of a single world economy and which is

devoted to explaining the political economy and sociology of an intensify-

ing human interdependence.2 Theorists working within this strand are found

mainly within the disciplinary fields of sociology, political science and inter-

national relations and they come in liberal or sceptical stripes, either hailing

the emerging interdependence for its unifying and equalizing effects or criti-

cizing it because it preserves old or creates new forms of inequality, hierarchy

and exclusion. The other strand Kessler sees mainly attracts researchers within

the new field of ‘cultural studies’ and focuses on the emergence of a single hu-

1Beitz 2005, p. 14 n. 5.
2Kessler 2000, p. 932.
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man community which is mainly due to technical innovation.3 This approach

stresses the impact of the new information and communications technologies

in creating a worldwide virtual community whose members have become in-

extricably and reciprocally involved in one another’s lives.4

Whichever of these approaches we subscribe to it has to be acknowledged

that the current changes in world politics, economy and culture naturally pro-

vokes the idea that we need to reassess our conventional notions of distributive

justice. For a long time philosophical as well as conventional thinking about

justice has progressed against a background of sovereign states. It has been

assumed that principles of justice operate within societies demarcated by state

borders, while at the level of relations between states “the problem of estab-

lishing a peaceful order overshadows all others”.5 Deborah Fitzmaurice traces

the explanation for why a Hobbesian contractual model still has a hold when

it comes to the international arena to the fact that this model reconstructs,

with “tolerable verisimilitude”, the past and present state of international rela-

tions, which indeed has hitherto been quite narrowly military and economic.6

But, as Fitzmaurice goes on to point out this arena is changing. International

cooperation increasingly consists in the construction of new transnational in-

stitutions and “as our common institutions come to bind us to other states as

well as to fellow citizens, questions of justice, as the first virtue of social in-

stitutions, will increasingly be raised in the international context.”7 Indeed as

Peter Singer points out, implicit in the term globalization “is the idea that we

are moving beyond the era of growing ties between nations and are beginning

to contemplate something beyond the existing conception of the nation-state”.

Singer also believes that this change needs to be reflected in all levels of our

thought, not the least in our thinking about justice and ethics in general.8

While Singer represents the position of a cosmopolitan, or moral purist, the

phenomena of globalization might also put extending pressure on the scope

of justice on political conceptions in that it changes the institutional structure

of our world. In this chapter I will not be concerned with the cosmopolitan

position. Instead I will focus on approaches that actually acknowledge that

there are institutional bounds on the dictates of distributive justice, but which

at the same time recognize that globalization might require that we reconsider

3Kessler 2000, p. 932.
4Kessler 2000, p. 932.
5Barry 1965, p. xviii. Brian Barry wrote this in 1965, but as Beitz rightly points out Barry was

ahead of his time in recognizing the subject of international distributive justice. Barry ended the

introduction to his Political Argument by saying that it was certainly possible to put forward

and get acceptance for substantive general principles of international distributive justice, but he

then quickly reverted to the prevailing view when saying that it would be a doubtfully rewarding

enterprise to attempt to develop a detailed casuistry of such political principles in the absence

of a working international order. See Beitz 2005, p. 13.
6Fitzmaurice 1997, p. 16.
7Fitzmaurice 1997, p. 16.
8Singer 2002, p. 8.
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where these bounds are to be set. Rawls has argued that unlike citizens of

well-ordered states, societies do not exist in an environment in which they can

make valid redistributive claims towards each other.9 As I said earlier, such

an argument is open to instability concerns, as the international environment

is changing.10 In this chapter I will take a look at three different ways of con-

struing a political conception of justice and investigate whether on these con-

ceptions the pressure presented by globalization promises to extend the scope

of justice. As a second purpose I will also try to evaluate whether the con-

ceptions dealt with are at all successful in establishing themselves as political

conceptions of distributive justice.

As I suggested in the previous chapter my methodological approach will

be a mixture of institutional and non-institutional theory. The division of the

world into distinct political units is likely to continue for the foreseeable fu-

ture, and for this reason we are provided with more “present-day guidance”

by a theory that accepts this fact than by a non-institutional theory that does

not.11 Yet at same time, what we are discussing here is the changing nature

of our world where the weakening of state sovereignty is precisely the issue

at stake. The pressing question in this context, and the one for which we need

guidance by theory, is the consequences these changes have for our traditional

notions of distributive justice. A strictly institutional theory that takes state

borders as pretheoretically given is not well-equipped to provide answers to

such questions instigated by social and economic change. However, we would

be even less well-served by a strictly non-institutional theory. We still want

present-day guidance and what we are interested in is how globalization af-

fects our current institutions. What we should do then is take the world as it

is, with its actual institutions, as a starting point for our analysis, but acknowl-

edge the real-world changes we have seen and the probable changes to come

and ask how they might alter our understanding of distributive justice.

3.2 Increased Global Interaction

One influential account explains why globalization promises to extend our

distributive responsibilities by summoning the increased global interaction we

see mainly in trade and investment, but also in other forms of economic, cul-

tural and political exchange. The idea behind this conception of justice is that

interaction of a certain regularized kind generates new kinds of obligations. I

will take a closer look at two theorists working with this kind of conception –

Charles Beitz and Thomas Pogge.

9Rawls 1999b, pp. 113-5. See also Risse 2005c, p. 98.
10Risse 2005c, p. 99.
11Blake 2002, p. 262.
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Beitz on international economic interdependence

In his seminal work Political Theory and International RelationsCharles Beitz
argued that principles of distributive justice should be globally extended be-

cause international economic interdependence is now extensive enough to

draw all states of the world together into a single scheme of social coop-

eration of the kind to which requirements of distributive justice usually are

thought to apply.12 Beitz warns that social cooperation should not be too nar-

rowly understood. In particular he warns that all of the parties to a particular

social scheme may not actually cooperate in a strict sense in social activity.

Instead, Beitz argues that it is better to say that the requirements of justice

apply to institutions and practices in which social activity produces [...] ben-

efits or burdens that would not exist if the social activity did not take place.

And they apply whether or not the institutions and practices are genuinely co-

operative.13 The reason why social cooperation in this wider sense provides

the foundation for distributive justice, according to Beitz, is that without such

cooperation there would be no benefits or burdens over which conflicting dis-

tributive claims could arise, nor would there be any common institutions to

which the principles of justice could apply.14

Beitz goes on to argue that if social cooperation in this sense is the foun-

dation of distributive justice, then the fact of current international economic

interdependence supports principles of global distributive justice similar to

those which apply domestically.15 The reason he sees for this is that the inter-

national interdependence of today’s world involves a complex and substantial

pattern of social interaction, which produces benefits and burdens that would

not exist if national economies were independent from each other.16 If this de-

scription is correct it would mean that, following Beitz’s argument about the

situations to which principles of distributive justice are applicable, the inter-

national economic order constitutes a scheme of social cooperation relevant

to distributive justice. Beitz’s conclusion then, is that national boundaries can-

not be regarded as the outer limits of either social cooperation or distributive

justice.17

An oft-quoted objection to Beitz’s argument, submitted by Brian Barry,

is that the current amount of interaction between states does not constitute

the moral equivalent to the relationship that exists between the citizens of

a modern state. Barry’s view is that considerations of distributive justice

“arises not from simple exchange but from either the provision of public

12Beitz 1999b, pp. 143-53.
13Beitz 1999b, p. 131.
14Beitz 1999b, p. 131.
15Beitz 1999b, p. 144.
16Beitz 1999b, p. 149.
17Beitz 1999b, pp. 151-2. Beitz has later rejected the foundational relevance of interdependence

for distributive justice. See the afterword to the revised edition of his book and Beitz 1983,

p. 595.
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goods that are collectively enjoyed [...] or from quasi-insurance schemes

for mutual aid”.18 He concedes that the current world comes close to a

global cooperative scheme because there are some “rudimentary” organs of

international cooperation such as the International Monetary Fund, the World

Bank, and the United Nations, but he believes the resulting relationships still

fall quite short of those of mutual dependence found within states.19

Beitz has responded to this criticism by saying that it is a mistake to

interpret his argument about international interdependence as referring to

“simple exchange”.20 What he aimed to establish was that the growth of the

world economy and the elaboration of global financial and regulatory regimes

amount to something more than just simple exchange. What it amounts to

according to Beitz is what Rawls has called a basic structure. Beitz insists

that a basic structure exists on a global scale and that it has consequences for

individual life prospects analogous to those of the institutional structure of

domestic society.21

What we see here is that it is controversial whether the conception favoured

by Beitz promises to extend the scope of justice globally. If Barry is right in his

critique it seems that the institutional restriction of the scope of justice Beitz

defends also turns out to be a societal restriction. Beitz’s argument hinges on

the question of whether the institutions of international trade and credit are

sufficiently similar to the institutions of the nation state.22

As will become apparent in later chapters, I think there is some truth to

Beitz’s approach. But I do not accept his conclusion that the principles of

global justice are similar to principles of justice in their full standard such

as they apply domestically. The problem I see with Beitz’s approach is that

he does not fully explain why social interaction which produces benefits and

burdens that would otherwise not exist give rise to obligations of distributive

justice. Beitz says that social cooperation is the foundation of distributive jus-

tice because without such cooperation there would not be any benefits and

burdens over which conflicting distributive claims could arise. But this is not

obvious. It might be argued that even in a state of nature where social cooper-

ation is absent, inequalities in external and internal resource holdings trigger

problems of distributive justice.23 Since I purport to defend a political concep-

tion of justice I actually think Beitz would be correct to deny this latter claim,

but his point cannot simply be asserted without further argument.

It seems to me that Beitz’s theory rests on a conception of justice as fair
play. The general idea behind this conception of justice is that if one bene-

18Barry 1982, p. 233.
19Barry 1982, p. 233.
20Beitz 1999b, p. 202.
21Beitz 1999b, p. 202. Others who defend the existence of a basic structure on a global scale

include Buchanan (2000), Pogge (1989), and Satz (1999).
22Satz 1999, p. 73.
23Arneson 1999, p. 226.
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fits from some cooperative practice, one should not be a free rider by taking

the benefits while failing to do one’s part in sustaining the practice when it is

one’s turn to do so.24 Since international economic interdependence produces

benefits that would not otherwise exist, receiving benefits from this social co-

operation triggers duties to reciprocate.

But how does the fact that individuals in the richer part of the world receive

benefits generated from a system of global economic interdependence cre-

ate obligations of justice that they should reciprocate? It should be noted that

Beitz thinks that even though states might be more appropriately situated than

individual persons to carry out the policies required to satisfy the demands of

distributive justice, they still rest upon individual obligations. He says that “it

should be understood that the international obligations of states are in some

sense derivative of the more basic responsibilities that persons acquire as a

result of the (global) relations in which they stand.”25 Critics of justice as fair

play often point out that it is not in general true that by receiving a benefit I

simultaneously incur an obligation to reciprocate. It is not true for instance,

about gifts or benefits that are forced upon us.26 An apparent answer in the

case of global interdependence could be that individuals in the rich part of the

world accept the benefits generated by the global economy and this might be

enough to create obligations to reciprocate. However, there is a deeper prob-

lem in that it is far from clear that obligations to reciprocate can be properly

understood as obligations of distributive justice, and they might actually have

quite limited redistributive implications. I will discuss this problem shortly.

Pogge’s institutional cosmopolitanism

Thomas Pogge has defended a conception of justice similar to Beitz’s.27 For

him the relevant interactions are those that take place within a social system

and that follow reasonably well-established ground rules. This does not seem

very controversial. But the specification of this idea takes Pogge to rather

radical conclusions. To begin with, he criticizes Rawls’s understanding of a

society for being too narrow. In A Theory Rawls explicates the notion of a

society in the following way:

Let us assume, to fix ideas, that a society is a more or less self-sufficient asso-

ciation of persons who in their relations to one another recognize certain rules

of conduct as binding and who for the most part act in accordance with them.

24See for instance Barry 1982, p. 229. In the afterword to the revised edition of his book Beitz

resist this description of his theory. But when doing this it seems to me that he is also abandoning

his institutional theory for a non-institutional theory and thus I will not consider this move here.

See Beitz 1999b, pp. 203-4.
25Beitz 1999b, p. 153.
26Cf. Arneson 2005, p. 132.
27See Pogge 1989, pp. 20-8 and Pogge 2002, ch. 7-8.
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Suppose further that these rules specify a system of cooperation designed to

advance the good of those taking part of it.28

The problem Pogge sees with this is that there are many historical societies

whose rules fail either to be designed for mutual advantage or to be recognized

as binding by all participants, the justice of which we should be able to asses.29

Instead of using this idea of a society Pogge adopts the broader notion of a ‘so-

cial system’. He also wants the concept of ‘social cooperation’ to incorporate

economic interactions within a social system which may be largely coercive

rather than genuinely cooperative, and he wants the concept to recognize that

the most important social interactions may take place outside the economic

sphere.30 So for Pogge, it is social interaction in this broader sense – inter-

action within a social system in accordance with reasonably well-established

ground rules – that generates obligations of justice.

The reinterpretation of Rawls that Pogge offers is cosmopolitan in scope

but as I have indicated earlier his conception of justice is still political. He

makes a distinction concerning the nature of moral constraints between what

he calls interactional and institutional conceptions.31 An interactional moral

conception “postulates certain fundamental principles of ethics” that are first-
order and apply directly to the conduct of persons and groups, while an insti-

tutional conception, by contrast, “postulates certain fundamental principles of

social justice” that are second-order and apply to institutional schemes. The

kind of cosmopolitanism Pogge defends, ‘Institutional Cosmopolitanism’, as-

signs the responsibilities of social justice to institutional schemes, while an

‘Interactional Cosmopolitanism’ would assign these responsibilities directly

to individual or collective agents.32

Now, as Pogge points out, this form of cosmopolitanism is contingent in its

applicability since it makes social justice obligations applicable only through

the emergence of social institutions. Pogge notes that this means that where

such institutions are lacking social justice obligations are merely latent and

cannot be fulfilled or unfulfilled. This in turn leads to a contingency of scope

since the obligations in question are activated only through the emergence

of a global institutional order. In the absence of such a global scheme of in-

stitutions responsibility for unfulfilled obligations of justice does not extend

beyond boundaries. Pogge does not consider this to be a problem however,

since it is a fact that all human beings are now participants in a single global

institutional order which involves such institutions as the territorial state, a

system of international law and diplomacy, and a global economic system of

property rights and markets. All these interconnections make global justice,

28Rawls 1999c, p. 4.
29Pogge 1989, p. 20.
30Pogge 1989, p. 21.
31Pogge 2002, p. 170.
32Pogge 2002, p. 170.
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at least potentially, everyone’s concern.33 We see here the reappearance of

Pogge’s idea that social interaction broadly construed generates obligations of

justice.

Barry’s critique of Beitz that we saw earlier might also apply to Pogge’s

argument. If that is so, the institutional restriction on the scope of justice

defended by Pogge would also turn out to be a societal restriction less than

global in scope. However, Pogge also notices the importance of institutions

other than those that deal with the global economy. This will be elaborated on

in the next section.

A problem with Pogge’s conception is that he does not fully explain how

social interaction gives rise to obligations of distributive justice. Liam Mur-

phy has suggested that one way of understanding Pogge is that what he sees

as creating distributive justice obligations is the causal entanglement of the

world’s rich and poor which is established through institutionally governed

global interaction.34 Pogge says that the world’s rich “are causally deeply en-

tangled in the misery of the poor and [we] cannot extricate ourselves from this

involvement so long as their misery continues”.35 This causal link and the fact

that the current global scheme of institutions could be replaced with a feasi-

ble alternative scheme under which the poor would do much better, turns the

current behaviour of most of the world’s rich into continuous violations of the

rights of the poor not to have unjust institutions imposed on them.36

It is certainly true that we are all today connected via global institutions

and since any causal explanation of the current world distribution of resources

would run in part through these institutions it is plausible to say that the con-

nection is causal. But, following Murphy, one could still object that it is un-

clear why this fact of causal connection should have any significance for the

question of justice.37 Why does the causal significance of institutions entail

that they also have special significance for justice? If it could be shown that

all the world’s poor are worse off because of the advent of global institutions,

then the causal role of these institutions might have some intuitive signifi-

cance. This would mean that “the rich have a duty to make sure that the in-

stitutions they control leave no one worse off than she would have been in

the absence of global institutions”.38 But as Murphy goes on to point out,

this clearly falls short of Pogge’s conception of global justice, and we should

not take Pogge to motivate the significance of institutions with their having

made people worse off.39 This would for instance, severely limit the scope for

making redistributive claims in the domestic context.

33Pogge 2002, p. 171.
34Murphy 1998, p. 272.
35Pogge 1998, p. 505.
36Pogge 1998, pp. 504-7.
37Murphy 1998, p. 273.
38Murphy 1998, p. 273.
39Murphy 1998, p. 273.
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There is a related problem in connecting cooperation with distributive jus-

tice which applies to both Pogge and Beitz. Even if it can be argued that eco-

nomic interdependence generates obligations of fair play, this is not enough

to establish a connection with distributive justice. Mathias Risse has argued

that the importance of cooperative structures for redistributive claims is rather

limited.40 Risse proceeds from a contractualist standpoint and says that co-

operative structures, as well as coercive structures which I will discuss in the

next section, “are special cases of shared norms, and as such require justi-

fication to those subjected to them”.41 Risse then echoes Rawls’s dualistic

approach, which I talked about in chapter 2, and argues that these kinds of

structures require justification “appropriate to their natures”, and thus coop-

erative structures need to be justified qua cooperative structures. This means

that the justification of cooperative structures per se “leads straightforwardly
merely to the demands that exchanges be fair and that individuals benefit pro-

portionately from their input into the cooperative system”.42 This might be

satisfying from a libertarian perspective, whether it be rights-based or desert-

based, but if we for instance attach some value to equality and want to allow

for wider redistributive claims than merely those that require redistribution

in order to rectify injustices, the conceptions found in Pogge and Beitz do

not seem promising. A qualification is needed here in that we do not know

precisely what is involved in the demand that exchanges be fair. In chapter 7

this question will be investigated in the context of global trade. For now it is

enough to assume that these demands will fall short of the demands of jus-

tice in their full standard, that is in the sense concerned with relative shares of

resource holdings.

3.3 Emerging Coercive Institutions

The previous conception rested upon an argument by analogy that held that

the international society resembles the domestic in those respects relevant for

the justification of principles of distributive justice.43 As a further argument

against this conception the force of the analogy can be challenged by a re-

formulation of Rawls’s idea that states exist in an environment in which they

cannot make redistributive claims upon each other.44 The reformulation I have

in mind submits that the reason why individuals within a society can make re-

distributive claims on each other is the fact that they share a coercive structure,
rather than the fact that they share a cooperative structure.45

40Risse 2005c, p. 100.
41Risse 2005c, p. 100.
42Risse 2005c, p. 100.
43Beitz 1999b, pp. 198-9.
44Risse 2005c, p. 99.
45Cf. Risse 2005c, pp. 99-100.
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Blake puts forth such a view in order to criticize the idea that principles of

distributive equality should be globally extended.46 But it would be possible to

accept the view that coercive structures are what matter while still maintaining

that principles of distributive justice should be global in scope if it was also

argued that the relevant form of coercion exists on a global scale.47 For in-

stance, in the previous section we saw how Pogge wanted to extend the notion

of social cooperation to include coercive interaction and how he also claimed

that this kind of interaction actually exists on a global scale. But before we get

to this point let me briefly spell out Blake’s conception.

Blake’s basic idea is that coercion requires a justification that shows how the

infringement on autonomy involved in coercion is worth the cost. What makes

states special according to Blake is that they, through a body of criminal and

civil law massively and constantly coerce their citizens. The interference with

citizens’ autonomy exercised by the body of law must therefore be justifiable

to each of them. Economic redistribution in accordance with principles of dis-

tributive justice may be necessary for such a justification to be possible and

thus it is only within the context of a domestic legal system that a concern

for relative economic shares is required. In the next step Blake argues that in

the international arena no institution comparable to the state exists: “No mat-

ter how substantive the links of trade, diplomacy, or international agreement,

the institutions present at the international level do not engage in the same

sort of coercive practices against individual moral agents.”48 Blake does not

deny that coercion in forms other than state coercion exists in the international

arena. He admits that certain sorts of exploitative trade relationships can in-

deed be coercive and a theory that stresses the value of autonomy must either

condemn or seek to justify such relationships. But he insists that it is only the

relationship of common citizenship which is potentially justifiable through a

concern for distributive justice.49 If some forms of coercive relationships in

the international arena are justifiable, they will be so not in reference to redis-

tributive justice but through some other concern, such as a common interest in

peace or stability.

Weakening state sovereignty

In response, one could point to recently emerged global or transnational coer-

cive practices and argue that they might promise to extend the scope of dis-

tributive justice beyond state borders even if we rely on a political conception

that stresses the importance of coercive structures.

46Blake 2002. A similar view is defended byMiller (1998). Horton (2006, 2007), Mandle (2006),

Meckled-Garcia (2007), and Sangiovanni (2007a,b) have all recently defended political concep-
tions which unfortunately appeared too late for me to take into proper consideration.

47Cf. Risse 2005c, p. 103.
48Blake 2002, p. 265.
49Blake 2002, p. 265.
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Among those who argue that state sovereignty is becoming weakened as a

new world order emerges there are those who focus on newly created politi-

cal institutions and those who focus on recent legal developments. However,

regardless of the perspective it is argued that a transition has occurred away

from the international society of sovereign states and international law towards

a form of global governance and cosmopolitan law.50

From an approach that focuses on political institutions one could present an

argument as follows: besides a global network of cooperative relations global-

ization has also given rise to new transnational and multilayered forms of rule

that national governments share with other governments and with transna-

tional institutional bodies and organizations. Sovereignty, in its traditional

sense, has been and is still being transformed in a way which makes it disag-

gregated among agencies of public power at different levels.51 This means that

the state is now located at the intersection of global, regional, transnational,

and local systems of governance, and that not only cooperative structures, but

also coercive structures now exist across state boundaries. If this picture is

true, coercive structures can no longer form a basis for identifying what is dis-

tinctive about citizenship and consequently cannot provide an argument for

why there are no redistributive duties across societies.52

However, Jean Cohen argues that empirically the existence of a global, net-

worked political order is vastly overstated. It is true, she says, that states have

yielded some powers to supra- and transnational organizations. It is also true

that there are new phenomena such as transgovernmental networking and dif-

ferent forms of non-state governance and rule making. So, there has been a

partial disaggregation of sovereignty in that some functions which previously

were in the hands of the state are now exercised by supra- or transnational

bodies. But despite all this, the “unity and sovereignty of the state remain

intact”.53 Cohen argues that even though it has undergone important transfor-

mations the core of the world political system still remains an international

society of states. The transformation consists in that the system is now what

Cohen calls “dualistic”, by which she means that it is composed of sovereign

states along with non-state actors and “consensual cosmopolitan elements.”54

The use of the term “consensual” is important. We can readily admit that states

are no longer the ultimate and sole source of authority exercised on their ter-

ritory. But this shift of political authority to non-state actors has been made

through explicit or implicit approval of states and it is still dependant on state

power for enforcement.55 As Risse remarks, coercion of the relevant sort is

still exercised only by states. He points out that while international officials

50Cohen 2004, p. 5.
51Cf. Risse 2005c, p. 103, Cohen 2004, p. 6.
52Risse 2005c, pp. 103-4.
53Cohen 2004, p. 13.
54Cohen 2004, p. 13. Emphasis added.
55Cf. Risse 2005c, p. 104.
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or entities may be endowed with normative authority they lack the basis and

means to compel.56

This last point re-emerges when we consider the second version of the thesis

that state sovereignty is becoming weakened and eventually replaced by a

new world order. This version focuses on recent legal developments instead

of political institutions, and highlights the facts that the individual is now a key

subject of international law and that there is a near global consensus regarding

the legitimacy of human rights.57 The focus on human rights is not surprising.

Indeed, the current human rights system is probably the closest we get to a

global coercive practice. But are we there yet?

The international human rights regime consists of a large number of supra-

and transnational bodies the most important of which are the European human

rights system which includes the European Convention on Human Rights and
the European Court of Human Rights that applies and interprets the Conven-
tion, and of course the UN human rights system which includes the UN human

rights treaties and the numerous agencies that help institutionalize them, the

UN Human Rights Commission and sub-commission, and the UN Security

Council.58

Some of these bodies, in particular those of the European system, are not

global but local and can thus obviously not serve as a global practice by them-

selves. But they constitute a part of a regime that is global, or near global,

in scope. This is the first reason for the human rights system coming pretty

close to being a global coercive practice. The second is that the agencies men-

tioned above wield powers that are authorized either by custom or treaty, or

by actions of superior agencies. The third is that there are agencies within the

system whose authorized powers are independent of the states involved.59 The

last two considerations suggests that the international human rights regime has

serious potential to be a global coercive practice. But there is something miss-

ing. The system, taken as parts or as a whole, is not very powerful in that

it lacks the means to compel. The European as well as the UN system have

very limited enforcement capabilities. The only instrument available to hold

states accountable is the threat of international exposure and embarrassment.

Neither any serious military nor economic pressure can be used to back up

the decisions of the human rights agencies.60 There is an obvious exception to

what has just been said: the UN Security Council has enormous powers in that

it can authorize military interventions and impose diplomatic and economic

sanctions. Furthermore in the last decade these powers have increasingly been

56Risse 2005c, p. 104.
57Cf. Cohen 2004, pp. 5, 8-10.
58The international human rights regime can also be said to include non-lawmaking (human

rights law) bodies such as separate states, with their efforts to promote human rights interna-

tionally as well as nongovernmental human rights organizations.
59Nickel 2002.
60Nickel 2002, p. 371.
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used to prevent violations of human rights. But the Security Council has a

very limited mandate. It only deals with situations in which violations of hu-

man rights constitute threats to international peace and security.61

Not everybody would accept that what we have said so far is enough to dis-

miss the thesis that there is, here and now, a global coercive practice the ex-

istence of which extend the scope of distributive justice beyond state borders.

As we saw, the UN Security Council has powerful means to compel. What

does it matter that it only has a limited mandate? Further, the idea of insuffi-

cient means to compel depends crucially on what precisely counts as “means

to compel”. Economic sanctions or moral pressure which draw significantly

on non-state actors can sometimes be rather effective means of compulsion.62

Risse’s response to this is that we could grant that there are genuinely co-

ercive structures which are not confined to or ultimately dependent on nation

states, and that these structures must be justified to those subject to their coer-

cion. However, Risse still insist that the objection misses the point. He returns

to the now familiar idea that the kinds of structures we are discussing re-

quire justification appropriate to their natures. He tells us to consider how his

coercive-structures approach to assessing what is distinctive in shared citizen-

ship might support redistribution in the domestic case:

The crucial point is that among the shared legal structures that must be justified

to all citizens of a given state there are laws regulating acquisition and trans-

fer of property, including business interactions, taxation, labor markets, inheri-

tance and bequest, gifts, etc. “Redistributive” measures emerge quite naturally

as components of a property regime justifiable to all participants – where one

must not understand “re-distribution” in terms of taking something away from

its “real” owner and give it to somebody else: the question is obviously pre-

cisely what the ground rules of ownership should be, and hence what sorts of

individual appropriation everybody can be expected to tolerate. So it is in the

nature of what domestic law regulates that its justifiability straightforwardly

involves “redistribution.”63

Risse then tells us to consider international law and to observe how “the justifi-

ability of appropriate international law to those affected by it does not involve

redistribution of any sort.”64 He points out that international law addresses

questions of transnational concern and includes topics such as: the position of

states, state responsibility, peace and security, the law of treaties, the law of

the sea and of international watercourses, the conduct of diplomatic relations,

and international organizations, the environment, air law and outer space ac-

tivities, deep-sea resources, and the international protection of human rights.

What distinguishes all these instances of international law from domestic law

61Nickel 2002, pp. 366-7.
62Risse 2005c, pp. 104-5.
63Risse 2005c, p. 105.
64Risse 2005c, p. 105.
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is that while they also involve coercion, what makes them justifiable does

not, because of their subject matters, involve any redistribution except per-

haps as a way of rectifying injustices.65 To be sure, sometimes international

law might require redistribution. Protecting human rights might for instance

require substantial redistribution between states. But this is something differ-

ent from saying that the justification of human rights protection, or some other

piece of international law, involves redistribution. It does not. The justification

of human rights protection typically involves considerations of need or vul-

nerability, or, in the case of the actions of the Security Council, international

peace and security.

We might grant then, that there are genuinely coercive structures on an in-

ternational level which have to be justified to those subjected to the coercion.

But the justifications required have to be appropriate to the nature of these

structures. Further, the subject matter of international law does not, at least

not yet, involve any redistribution. Indeed, when it comes to some less-than-

global transnational structures, the prime example being the European Union,

this might soon change. Once the European Union has its own police force

for instance, it will have the means of enforcement which might have to be

justified to the citizens of European states through a concern with distributive

justice.66 Similarly, if the Security Council would start to regularly back up

decisions made by UN human rights agencies concerning economic and so-

cial rights, it would be a significant step towards a global system of distributive

justice. But we are still very far from this eventuality.

Certainly, the international structures I have discussed might be evaluated

from the point of view of justice, as much as in order to be justified they

need to satisfy some other justice-related criteria than those connected to dis-

tributive justice. This would be a evaluation, not from the point of view of

distributive justice, but from some other subspecies of what I have called fair-
ness.67 I will get back to the issue of the fairness of international structures in
chapter 7.

Autonomy-constraining coercion and domestic law

In Risse’s second response above we saw how he thinks coercion is connected

to distributive justice. The basic idea behind Blake’s and Risse’s positions is

that coercion requires a justification which shows how the infringement on

autonomy involved is worth the cost. States constantly coerce their citizens

through a body of criminal and civil law, and this interference with citizens’

autonomy must be justifiable to each individual. With respect to distributive

justice, the important domestic legal structures are those that constitute a prop-

erty regime. In order for a particular property regime to be justifiable to all it

65Risse 2005c, pp. 105-6.
66Risse 2005c, pp. 104-5.
67Cf. Nagel 2005, p.114.
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might be necessary for it to include redistributive measures. This kind of re-

distribution should not be considered as taking away from some citizens what

is antecedently theirs and giving it to others. Ownership does not have the sta-

tus of a moral baseline for the purpose of evaluating the justice of a property

regime. Instead what is at issue is, as Risse told us, precisely what the ground

rules of ownership should be.68 So it is by the nature of what it regulates that

the justifiability of domestic law involves redistribution.

There is problem with this conception. Even if we were to accept the idea

that a property regime requires justification from all those subjected to it and

that such a justification might require that redistributive measures constitute

part of the regime, it is not clear what this has to do with coercion in an

autonomy-constraining sense. The idea was that, because of the infringement

on the autonomy of citizens, domestic law stands in need of justification. But it

could be questioned whether it is a valid description of what goes on in a state

to say that it overwhelmingly and constantly infringes upon the autonomy of

their citizens. The coercive-structures approach to assessing what is distinc-

tive about shared citizenship has been criticized on the grounds that justifiable

domestic laws do not actually coerce fully reasonable and moral persons.69

Arneson has remarked that coercion does not really occur in cases where the

threat of penalty for noncompliance is not what actually leads an individual to

choose the act which happens to comply. For instance, laws forbidding murder

threaten very severe penalties, but these laws do not coerce a person not to

commit murder if the reasons for why they refrain from murdering do not

involve the threat of penalties. Arneson generalizes from this case and argues

that “a full panoply of criminal and civil laws that are all morally justified

might be backed up by the gallows, prison, and fines, but would not in the

slightest diminish the autonomy of fully moral and reasonable persons, who

are moved to do what is moral because they see that there are good moral

reasons to do so.”70

To be sure, Arneson concedes that even if a person never wants to break a

particular law, it could plausibly be argued that she would have greater free-

dom to live her life as she chooses if that law were not in place. But, as Ar-

neson argues, not every limitation of one’s freedom reduces one’s opportunity

to be autonomous. The rule of law blocks one from doing certain things but

at the same time it opens other possible courses for action that would not oth-

erwise be available. So even if a set of laws reduces one’s freedom in one

area when it ensures that everyone’s rights are respected, it also creates an

enormous freedom to live one’s life autonomously.71

A person who is set on living a criminal life, or would chose to do so if it

were not for the deterrence set in place by the system of criminal justice, can

68Risse 2005c, p. 105.
69Arneson 2005, p. 148.
70Arneson 2005, p. 148.
71Arneson 2005, p. 148. Sangiovanni (2007a, pp. 10-4) makes a similar point.
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be said to suffer a significant loss of autonomy. But an example like this shows

merely that autonomy does not, as Arneson puts it, have “constant value”

across all of the settings in which people’s actions might expand or contract

it.72 The kind of autonomy at issue in the example with the criminal is an

autonomy of a sort which we would not value.

Arneson concludes that state coercion and individual autonomy are fully

compatible. More importantly he concludes that it is not the case that coercive

laws enforced by the state massively infringe upon the autonomy of citizens

and that they can only be justified inter alia if the system of laws provides

compensation for this loss of autonomy. Morally justified domestic laws either

do not actually infringe on autonomy, or they do infringe on autonomy, but the

autonomy that is thereby lost is not significantly valuable. In neither case does

the imposition of state coercion generate an obligation to compensate those

who are coerced.73

I believe Arneson is overstating the case. Of course even fully rational

and moral persons might reasonably disagree over certain laws. There is also

something fundamentally odd about putting criminals on a par with people

who happen to find themselves on the losing side of a political decision re-

sulting in laws over which it is reasonable to disagree. But what we can gather

from Arneson’s discussion is that the connection between distributive justice

and coercion in an autonomy-constraining sense seems rather weak.74 The

idea found in Blake and Risse was that it is because of the infringement upon

the autonomy of citizens that domestic law stands in need of justification and

that this justification might require that the laws include redistributive mea-

sures. Arneson’s argument casts doubt on the premises that domestic law in-

fringes upon citizens’ autonomy, and that in the cases where it does, com-

pensation is required. This means that on this particular coercive-structures

approach to assessing what is distinctive of shared citizenship we actually

lack an explanation for how valid redistributive claims (other than perhaps

those that require redistribution in order to rectify injustices) can be brought

forward in the domestic context.

Indeed, state coercion might of course still stand in need of justification. In

fact, in the next chapter I will argue that it does. But it is doubtful whether

this justification is required because state coercion encroaches on citizens’

autonomy. I will argue instead that what stands in need of justification is the

certain role of citizenship which the subjects of a state are required to assume.

To be a subject of state coercion is but one aspect of this role.

72Arneson 2005, p. 148.
73Arneson 2005, p. 149.
74Sangiovanni (2007a, pp. 10-4) makes a more complex but similar argument that the connection

is untenable.
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3.4 Extending Citizenship

With the previous political conceptions of justice we have seen two problems.

Or rather, we have seen one problem which is philosophical and one which

is empirical and only a problem insofar as one wishes to extend the scope of

justice beyond state-borders. The second problem is that even if we accept

the premises of either of the political conceptions reviewed it is rather uncer-

tain whether they, for the time being, support a global extension of principles

of distributive justice. They certainly point out two different forms of insti-

tutional structures which we will most probably see expanding beyond the

national-state in the not too distant future, but we are not quite there yet. The

philosophical problem we have seen is more serious. The two conceptions

are unable to explain why the institutional structures they emphasize should

be seen as foundational for distributive justice. If this observation is correct

these conceptions will fail to explain why globalization promises to extend

the scope of justice. The institutions they give prominence to might now or

in the future expand beyond current state borders, but it is not clear why the

dictates of justice should follow.

In this section I will look at a third variant of a political conception of

justice which I believe is more promising, at least when it comes to dealing

with the philosophical problem. The institution I will give prominence to is

citizenship. In this, I do not differ from Blake and Risse, and will also discuss

the importance of coercion. What differentiates my idea from theirs is a closer

focus on the structural features of citizenship, in particular on how rights and

obligations are attached to this institution.

Lately, several theorists have emphasized that the changing nature of our

world provokes a questioning of our traditional conception of citizenship. It is

argued that the current system of citizenship in the nation-state “is ill equipped

to cope with the problems of a global world”75 and therefore new forms of cit-

izenship have to be crafted in order for societies to be able to overcome “the

problems that lie ahead in living in an increasingly globalized world.”76 Be-

fore we go any further with this discussion however, I need to briefly explicate

my conception of citizenship.

Citizenship as a role

I believe Blake and Risse are right when they point to the relationship of com-

mon citizenship as what is relevant for distributive justice. But they are too

limited in their view of citizenship when they argue that it is the alleged in-

fringement of citizen’s autonomy that has to be justified through a concern

with distributive justice. There is another quite common idea of explaining

why distributive justice matters in the domestic context which refer to the

75Frey 2003, p. 94.
76Frey 2003, p. 94. See also for instance Held (1995, 1999), and Falk (1995).

51



special obligations that stem from the particular relationship between citizens

of a state. Let me start off my characterization of citizenship by repeating a

couple of standard remarks about liberalism.

A common complaint against liberalism is that it, with its individualistic

conception of citizenship and accompanying disregard for relational facts is

unable to account for special responsibilities between compatriots. If citizens

are conceived of as morally unencumbered strangers it seems difficult to jus-

tify the belief that they owe special obligations of attention and assistance to

each other.77 The fact that the liberal conception of citizenship has problems

accounting for the special obligations among compatriots might be viewed as

problematic in itself, but this also poses a further problem, it has been argued,

since a state cannot subsist unless it requires from its citizens that they make

special sacrifices for the sake of their compatriots.

One kind of response to these problems has been to eschew the liberal con-

ception of citizens as unencumbered individuals and replace it with a view that

acknowledges relational facts.78 So argues Ronald Dworkin, that we should

find inspiration in the “responsibilities of family or friends or neighbors”.79

To describe this relationship as analogous to friendship is a quite common

move. The problem with that description is that it is hard to see how it is

connected to the notion of citizenship as an institution, and it is also beset by

plausible critique.

For instance, if we look at the motivational forces behind the obligations be-

tween friends and behind those between fellow citizens a crucial difference be-

comes apparent. When it comes to friendship it seems that it is the emotional

attachment and mutual caring and identification that generate the necessary

moral motivation. But nothing like the emotional bonds between friends exist

between compatriots. As Wellman points out, a problem for those who advo-

cate an analogy between friendship and citizenship is present in the fact that

because of the size and bureaucratic nature of modern states a citizen will only

meet a tiny fraction of her compatriots and she will create emotional bonds

with even fewer.80 This absence of intimate ties between compatriots makes

it seem unlikely that, as Wellman puts it, “special political obligations are

kissing cousins of the special obligations thought to exist among friends”.81

There is a more promising conception of citizenship however, which does

not invoke any analogies with friendship. This conception conceives of citi-

zenship as a role and of the obligations connected to this role as role obliga-

77Cf. Wellman 2001, p. 217.
78Wellman 2001, p. 220.
79Dworkin 1986, p. 196.
80Wellman 2001, pp. 221-2.
81Wellman 2001, p. 222. It should be pointed out that Wellman actually argues against the idea

that friendship generates special obligations.
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tions. Let me just very briefly outline this conception of citizenship, saving a

deeper investigation for the next chapter.82

Michael Hardimon has described role obligations in the following way:

a ‘role obligation’ is a moral requirement, which attaches to an institutional

role, whose content is fixed by the function of that role, and whose normative

force flows from the role. To say that a role obligation “attaches to an insti-

tutional role” is to say that it applies to an individual in her capacity as an

occupant of that role: as a sister, as a citizen, or a bus driver, for example.83

Hardimon follows a quite common practice and uses the term ‘role’ to refer to

“constellations of institutionally specified rights and duties organized around

an institutionally specified social function”.84 This does not give away much

information, but let me stick to Hardimon’s characterization for now. His fo-

cus is on institutional roles, that is roles that are institutionally defined. More

specifically, as we saw in the above quote, he talks about political, familial,

and occupational roles.

No further analogies are made between these different families of insti-

tutional roles, and none of my arguments will rest on any kind of analogy

between them. They are different kinds of institutional structures that embody

different kinds of norms and rely on justifications appropriate to their natures.

In the following I will be particularly interested, of course, in the political role

of a citizen and the obligations which come with this role. In the following

two chapters I will explicate this understanding of citizenship as a role more

fully, and also argue that a subset of the obligations which are attached to this

role are indeed obligations of distributive justice. I have just taken issue that

the political conceptions of justice presented above were unsuccessful in es-

tablishing a link between the institutions they saw as primary and distributive

justice. Naturally, I need to establish this link in my own political conception.

But this will have to wait. Here I am only going to look at the implications for

the scope of justice of a political conception based on citizenship.

Citizenship beyond the nation-state?

The question that remains is whether the institutional structure of citizenship

supports an extension of the scope of distributive justice in the face of global-

ization. As I pointed out in the beginning of this section a number of theorists

have started to question whether citizenship as an institutionalized relationship

between individuals and government of a nation-state is increasingly becom-

ing outmoded.

82Here I will rely heavily on an account of role obligations developed by Michael Hardimon

(1994). For a utilitarian understanding of citizenship as a role see Goodin 1998.
83Hardimon 1994, p. 334.
84Hardimon 1994, p. 334.
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The first important thing to note here is that most authors who argue that

citizenship should be extended beyond the borders of the nation-state see their

vision of citizenship as a normative ideal rather than as something which al-

ready exists. What they argue is that we should try to develop new forms of

citizenship in order to cope with certain problems, such as the loss of pop-

ular self-determination within nation-states, ineffective protection of human

rights, environmental degradation and so on. As Dower notes, some who ad-

vocate the global extension of citizenship are content to empty the concept of

‘citizen’ of its political connotations so that it has little to achieve conceptually

and functions rather as an equivalent for ‘moral agent’.85

From a realist outlook, we could simply say that ideals of this kind have

no normative force. But that would be to dismiss the argument too quickly.

First, while no one argues that a global or transnational kind of citizenship

already exists, some might say that we have come some way towards such

an ideal. And if this is true, the institutional structures which have developed

might have normative consequences. Second, even if we do not agree that

there are rudimentary forms of global or transnational citizenship, we might

concede the existence of some of the problems pointed out. These problems

might in themselves have an institutional component, they may for instance

have institutional changes as their basis. These institutional changes might

have normative implications.

Let me begin with the second consideration. One line of argument, repre-

sented by for instance David Held, relies on the familiar empirical claim that

the policy options open to contemporary states have become seriously con-

strained by the global economic market, on the one hand, and the actions of

other states, on the other. From this observation the argument for extending

citizenship transnationally proceeds by saying that for citizenship to be an ef-

fective instrument for self-determination, as it is supposed to be, it must now

be exercised at levels higher than the nation-state, that is at the regional or

global level.86

There is no claim here that some rudimentary form of transnational citi-

zenship exists. However, there is an argument to the effect that serious insti-

tutional changes provoke the need for reinterpreting the idea of citizenship.

Two things could be said about this. First, it is contested whether the insti-

tutional changes are as radical as suggested. Some argue that the constraints

imposed upon the modern state by the forces of globalization are often seri-

ously overstated.87 I will not get into this large discussion because, second,

even if we admit that globalization threatens the self-determination of nation

states it seems odd to focus on the extension of citizenship with the extended

individual responsibilities that follow, rather than on the responsibilities of

85Dower 2000, p. 553. See also Fox (2005) on this “conceptual stretching” of ‘citizenship’.
86Cf. Miller 2000, p. 90. For examples of this line of argument see Held (1999) and Falk (2000).
87See for instance Bhagwati (2004, ch. 8) for a recent discussion, and Li and Reuveny (2003) for

a quite recent empirical assessment.
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states to counter the negative outcomes of globalization by building new, pu-

tatively transnational institutions. A transnational form of citizenship might

be the outcome of such a counter-development, but to see the extension of

citizenship as the solution to the identified problems seems to be a case of

putting the cart before the horse.

Instead of stressing problems provoked by institutional changes, a more

promising line of argument would be to suggest that previous changes have

already given rise to rudimentary forms of transnational citizenship. Instead of

debating the effects of economic globalization on state sovereignty, we should

look at the already established international institutions and assess their nor-

mative consequences. I have already done this in the previous section on weak-

ening state sovereignty, but let us see if the discussion can be taken further if

we focus on the individual citizen rather than on larger structures.

Let me begin however, with another normative suggestion from Held. He

has also argued that we need to create a cosmopolitan democratic law, en-

forced by international courts such as the European Court of Justice, which

will provide resources for individual citizens whose rights have been violated

by their own states.88 The idea behind this suggestion is that the protection

of individual rights cannot be guaranteed within state borders and in order to

ensure their protection supernational institutions have to be created and with

them follow a cosmopolitan form of citizenship.89. Now, this normative argu-

ment could be coupled with an empirical claim stronger than those I discussed

in the section on weakening state sovereignty, and one made by some systems

theorists. The claim is that a cosmopolitan legal system actually exists and

is already constitutionalized in international human rights law.90 If this is cor-

rect, it would mean that cosmopolitan citizenship already exists. The empirical

claim is suspect, but let me assume that it is true for the sake of argument.

Following David Miller we can protest there is at most a very thin concep-

tion of citizenship involved here. When an act consists merely in asserting

one’s rights against the state or in appealing to a higher court that one’s rights

have been violated, it is essentially the action of a private person rather than of

a citizen. And this is all that is involved in this thin conception of citizenship.

There is no reciprocal recognition of obligations and no public activity.91 So

only a minimal kind of citizenship would be involved if we were to see the

advent of this kind of practice or accept that it already exists. And given the

rationales which I will argue are needed for connecting citizenship with dis-

tributive justice, it is very doubtful whether any redistributive implications

would follow from such a thin conception.

88Held 1995.
89Cf. Miller 2000, p. 90.
90Cf. Cohen 2004, p. 8.
91Miller 2000, pp. 92-3.
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3.5 Conclusion

I have reviewed how three different political conceptions of justice explain

how globalization might extend the scope of justice. The difference between

the reviewed conceptions is that they promote three different institutional

structures or practices – cooperation, coercion and citizenship – as giving rise

to principles of distributive justice.

The first conclusion is that it does not follow from any of these that the dic-

tates of distributive justice extend globally under the current state of affairs.

We have certainly seen expansion in the institutional structure of international

cooperation. But it is doubtful whether the cooperation is of such a kind that

it creates demanding obligations of justice. It seems to merely assert that ex-

changes be fair and non-exploitative (what this means will be the subject for

chapter 7). Such obligations are quite different from those that require re-

distribution based on considerations of relative shares of resource holdings

between agents, which is how we usually think of distributive justice within

a state. If the idea is to extend the distributive justice obligations which hold

within states beyond their borders, then this conception of justice seems to

fail.

Compared to international cooperation we have seen even less cross-border

expansion in the institutional structure of coercion. Indeed, we have seen much

discussion about the changing nature of state sovereignty. National govern-

ments are no longer the sole players when it comes to rule-making within their

territories. Instead, they are situated at the intersection of global, regional,

transnational, and local systems of governance and their sovereignty has be-

come shared and divided among several different agencies of public power.

All this is true. But to think that it has consequences for the scope of principles

of distributive justice is an exaggeration. First, the shift of political authority to

non-state actors has been made through explicit or implicit approval of states

and still depends on state power for enforcement. Second, the kind of coercion

exercised by global or transnational governance institutions is different from

the kind exercised by states. Remember that institutional structures require

justifications appropriate to their natures. And the nature of transnational in-

stitutions are not such that they require justifications that involve redistributive

measures of the kind normally present in states.

The fact that we have not yet seen the developments necessary to extend

distributive justice obligations internationally does not mean that we will not

see such a development in the future. As I have mentioned earlier, one striking

feature of political conceptions is that they are unstable in the sense that they

are, more or less, susceptible to real world changes in institutional structures

or practices. As I have also tried to argue, however, and this is the second

conclusion, from the point of view of distributive justice further changes in

the structures of cooperation or coercion (in the autonomy-constraining sense)

56



would not matter. Only changes that affect coercion of the kind relevant for

citizenship would have normative ramifications for distributive justice.

To be subject to state coercion is one part of what it means to be a citi-

zen, so all I have said about coercion above transfers to the political concep-

tion stressing citizenship as a role. But we also have to consider arguments

made by those who claim that there is some form of global, cosmopolitan, or

transnational citizenship. Most theorists who argue for a form of citizenship

that transcends state borders do not claim that such a citizenship already ex-

ists. It is an ideal. From my realist perspective such an ideal has no normative

force.

One could claim that rudimentary forms of global, cosmopolitan, or

transnational citizenship have been created by the emergence of new

institutions and practices that cross state borders. But all such claims either

rely on a conceptual stretching of ‘citizenship’ or on a very thin conception

of citizenship that does not have any implications for distributive justice and

thus cannot form the basis for a theory of global distributive justice. The

conclusion is that a political conception that focuses on citizenship does

not promise much in the way of expanding the scope of distributive justice

beyond state borders.

The reason that political conceptions of justice relying on cooperation or

coercion in an autonomy-constraining sense is problematic is that they fail

to explain how the structures they point out as primary are connected to dis-

tributive justice. As already indicated, cooperative structures seem to at most

demand fair play rather than distributive justice for their justification. More-

over coercive structures do not infringe upon citizens’ autonomy in a way

which demands compensation in the form of a scheme for justice through

redistribution.

It needs to be stressed that when it comes to the coercive-structures ap-

proach it is the connection to individual autonomy that is problematic. In-

deed, state coercion might be a requirement or an instrument for establishing

the autonomy of citizens, and whenever this is the case the justification for co-

ercion is precisely this fact, that it protects individual autonomy. The coercive-

structures approach does not leave any room for such a justification of state

coercion. This does not mean that state coercion does not stand in need of jus-

tification. Indeed it does. But not in a way suggested by the coercive-structures

approach.

It still remains to be shown in what sense state coercion stands in need of

justification, how such a justification would look, and how citizenship matters

in all of this. I have merely suggested that citizenship understood as a role can

provide us with the connection to distributive justice missing in the other two

conceptions. The suggestion has yet to be defended. Together with a general

defence of special obligations between citizens this will be the main subject

for the following two chapters.
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4. The Role of Citizenship

THESIS: Thomas Nagel has developed a promising political conception of

justice which relies on the significance of state coercion and citizenship. His

idea is that because citizens are both joint authors of a coercively imposed sys-

tem and subject to its norms they stand in a particular associative relationship

to each other which creates demands for distributive justice. Nagel’s concep-

tion of citizenship is underdeveloped and he lacks a complete explanation of

why it is demands of distributive justice in particular that are created by an as-

sociation through state coercion. A conception of citizenship which sees it as

a role rather than simply as a relationship manages to fill the gaps in Nagel’s

argument.

4.1 Coercion and the State

In the previous chapter I briefly outlined a conception of citizenship as a role

and the obligations tied to citizenship as role obligations. In this chapter I

will take a deeper look at the content of this conception and in the next I will

ask what it promises in the way of defending the idea of special obligations

between citizens. A terminological note: special obligations are those obliga-

tions we owe to others in virtue of particular relationships – as for instance

their parents, friends or compatriots. In this and the following two chapters

I will focus exclusively on redistributive policy and those special obligations

that demand redistributive responsibilities between citizens.

As I said earlier I believe those theorists are on the right track who argue

that the reason for why individuals within a society can make redistributive

claims on each other is because they share a coercive structure. My doubts

were based on the fact that they identify the infringement of citizens’ auton-

omy as the reason for why state coercion has to be justified through a concern

with distributive justice. The connection between distributive justice and co-

ercion in an autonomy-constraining sense turned out to be rather weak. Why

state coercion, understood as interference with citizens’ autonomy, requires a

justification through a concern with distributive justice remained unexplained.

In the following, I will develop a political conception of justice by explain-

ing how I believe the justification of state coercion owed to citizens connects

with distributive justice. The route I will take goes through a certain under-

standing of how state coercion works, and a certain understanding of citizen-

ship and what it means to be a citizen.
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Why Coercion Matters

Following the method of constructive interpretation, we start out by identify-

ing the practices or institutions we should attend to for the purposes of finding

principles of justice. Rawls’s suggestion was that we should attend first to

the most “basic” of existing social structures and institutions. In the domes-

tic context what is most basic is the way in which major social institutions

distribute fundamental rights and duties, and in the international context it is

relations among societies.1 The reason for Rawls’s focus on these broadly po-

litical structures is because, in the case of major domestic social institutions

their “effects are so profound and present from the start”2, and relations be-

tween societies are basic because they have caused “the great evils of human

history.”3

Rawls’s argument for why we should assign priority to major domestic so-

cial institutions has received quite a lot of critique. Several commentators have

argued that it is simply not enough to point to the profound effects of the basic

structure in order to demonstrate that it has some kind of intrinsic claim to pri-

ority. This is because the production of such profound effects is not exclusive

for the basic structure. So argues for instance Richard Arneson that individuals

are born with different talents and traits that affect their initial life prospects

independently of social structures.4 Natural talents and traits are present from

the start and can have profound effects on people’s lives.

More persuasively, the additional aspect of major domestic social institu-

tions which gives them priority for the purposes of constructive interpretation

is rather the fact that they are coercively imposed upon citizens. Williams pro-

vides us with a powerful rationale for this idea. He declares that the “first

political question” is the problem of securing order, protection, safety, trust,

and the conditions of cooperation. This is a classical and relatively simple

problem, but it has profound consequences for political life. This Hobbesian

question is not “first” in the sense that once it is solved, it does not have to

be solved again. Rather, it is a problem which has to be solved “all the time”,

since the solution is affected by historical circumstances.5

The general answer to the question is, of course, that we need a common

coercive power, a state, to protect us from disorder and facilitate conditions

of cooperation. So it is a necessary condition for legitimacy that a state solves

the first question by developing a means of maintaining a reasonable degree of

social order. But this is not a sufficient condition for legitimacy. Citizens can

rightly fear that the concentration of power in the hands of the state could lead

1Cf. James 2005a, p. 298.
2Rawls 1999c, p. 7.
3Rawls 1999b, pp. 6-7. Cf. James 2005a, pp. 298-9.
4Arneson 1999, p. 226. See also Nagel 2005, p. 128.
5Williams 2005, p. 3.
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to a reign of terror. The state would then not be a solution to the first question,

but instead become a part of the problem.6

In order to be legitimate, the state must also persuade its subjects that the

power it uses to create social order will not be used to terrorize them. This

involves the state providing a justifying explanation to each of its subjects

of what the difference is between “the solution and the problem”.7 Similarly,

Appiah argues that states “matter morally intrinsically” because they regulate

our lives through forms of coercion that will always require moral justifica-

tion. Further, Appiah argues that state institutions matter, not only because

they are necessary for so many modern human purposes, but because they

have so great a potential for abuse.8

There is a demand then, of constructing a concentrated form of coercive

power fit to secure social order which people will still trust to protect them.

Williams calls this “the basic legitimation demand”. Meeting this demand is

what distinguishes a legitimate state from an illegitimate one, and it can be

equated with there being an “acceptable” solution to the first political ques-

tion.9 What counts as an acceptable solution to the first question of political

life – how social institutions should be constructed in order for their coercive

powers to be justified – will depend on historical circumstances. We will get

back to this last claim later. William’s explanation for why there is a basic le-

gitimation demand is enough to establish that state institutions, through their

coercive nature, stand in presumptive need of justification and should be the

starting points for constructive interpretation.

William’s discussion also brings out part of the general justification for the

main elements of citizenship. An obvious aim of citizenship is that, when the

state offers an acceptable solution to the first political question, it will offer us

protection, safety, trust, and the conditions of cooperation. Remember that this

is just a general justification which has to be specified at the reforming stage

of our constructive interpretation, in which we ask what the practice really

requires in order for the general justification to work.

Beyond Basic Legitimation

That a state satisfies the basic legitimation demand is a necessary, but might

not be a sufficient condition for it to be legitimate. It could be argued, and

Hobbes indeed did argue, that in some historical circumstances the conditions

for meeting the basic legitimation demand were so exacting that solving the

first political question was actually sufficient for determining the rest of the

political arrangements, and no further demands needed to be met in order for

the state to justify its powers. But, as I said in chapter 2, political justifica-

6Williams 2005, p. 4.
7Williams 2005, pp. 4-5.
8Appiah 1996, p. 28.
9Williams 2005, pp. 3-4.
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tion is always addressed to individuals in a particular place and time, and it

has persuasive force in the light of standards accessible to individuals in their

historical situation. This means that in other circumstances, such as those of

the modern state, there are certainly “extra conditions” which the state has to

satisfy in order to be legitimate.10 When the state does not merely impose its

laws upon us citizens, but starts acting in our name, legitimizing its actions and

decisions through a reference to the will of its people (regardless of whether

there is any mechanism, democratic or otherwise, to find out the content of

this will) it is no longer enough for a state to satisfy simply the basic legit-

imation demand. Extra conditions have to be satisfied. What are these extra

conditions? A discussion of their content will be saved for the following two

chapters. For a discussion of their form it will be useful to use the language of

rights.

Williams argues that our most basic conceptions of “human rights” are con-

nected with what we consider an acceptable solution to the first political ques-

tion. He says that “our most basic conceptions of human rights are connected

with our ideas of what it is for the supposed solution, political power, to be-

come part of the problem.” 11 That is, if the proposed institutional solution is

constructed in a way that it engages in violations of basic human rights, it can-

not be acceptable since it has not provided a justifying explanation of why it

is really a solution in the first place. In the following chapters I will argue that

a modern state has to satisfy extra conditions beyond the basic legitimation

demand in order to justify its powers. These extra conditions can also be put

in terms of rights, but they go beyond the most basic human rights and refer

rather to the political and social kinds. But before that, I should spell out an

influential political conception of justice developed by Thomas Nagel which

also relies on the significance of coercion. My own political conception will

later be developed in the form of a reaction to what Nagel has said.

4.2 Nagel’s Political Conception

Nagel starts out by stating that for the political conception distributive jus-

tice is what he calls “fully associative.”12 This means that socioeconomic jus-

tice “depends on positive rights that we do not have against all other persons

and groups, rights that arise only because we are joined together with certain

others in a political society under strong centralized control.”13 According to

Nagel it is only from such a system, and from our fellow members through

10Williams 2005, pp. 3-4.
11Williams 2005, p. 63.
12Nagel 2005, p. 127.
13Nagel 2005, p. 127.
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its institutions, that we can claim “the amelioration through public policy of

unfairness in the distribution of social and economic goods.”14

Nagel discusses Rawls’s appeal to the importance of eliminating or reduc-

ing morally arbitrary sources of inequality in people’s initial life chances.15 As

Nagel points out, Rawls does not believe that the moral presumption against

arbitrary inequalities is a principle of universal application. Arbitrary inequal-

ities are not objectionable in themselves. What is objectionable according to

Nagel’s reading of Rawls is “that we should be fellow participants in a col-

lective enterprise of coercively imposed legal and political institutions that

generates such arbitrary inequalities.”16

Nagel acknowledges that this move might seem surprising. Since we do

not deserve to be born into a particular society any more than we deserve to

be born into a particular social position within a society, it might strike us as

odd that the arbitrary distinction of co-membership in a society is responsible

for determining the scope of the presumption against arbitrary inequalities,

that is the scope of the Rawlsian variant of egalitarian distributive justice.

Nagel argues that it is only the internal character of the system in which we

arbitrarily find ourselves that creates the special presumption against further

arbitrary distinctions within it.17 Why is it then, that this arbitrary distinction

of co-membership carries so much normative weight? What, more precisely

is the “internal character of the system” that creates the presumption against

arbitrary intrasocietal inequalities?

Nagel argues that it is insufficient to, as Rawls did, ground this presumption

on the fact that the intrasocietal inequalities have profound effects on people’s

life prospects. As we just saw, in another context, there are extrasocietal differ-

ences between persons, such as natural talents, that are equally arbitrary but do

not carry the same normative weight. That the intrasocietal inequalities shape

people’s initial life prospects is necessary but not sufficient to explain the pre-

sumption against them.18 An additional necessary condition is needed. This

is where Nagel develops his particular statist political conception of justice.

It should be pointed out that while Nagel discusses the particular Rawlsian

presumption against arbitrary inequalities, his points apply more generally to

the political morality of redistributive policies.

Nagel’s idea is that the additional necessary condition which explains the

presumption against arbitrary intrasocietal inequalities comes from what he

calls “a special involvement of agency or the will that is inseparable from

membership in a political society.”19 He says:

14Nagel 2005, p. 127.
15See Rawls 1999c, ch. II.
16Nagel 2005, p. 128.
17Nagel 2005, p. 128.
18Nagel 2005, p. 128.
19Nagel 2005, p. 128.
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A sovereign state is not just a cooperative enterprise for mutual advantage.

The societal rules determining its basic structure are coercively imposed: it is

not a voluntary association. I submit that it is this complex fact – that we are

both putative joint authors of the coercively imposed system, and subject to its

norms, i.e., expected to accept their authority even when the collective decision

diverges from our personal preferences – that creates the special presumption

against arbitrary inequalities in our treatment by the system.20

So it is not a special involvement of some will to become or to remain a mem-

ber of a political society which creates the presumption of distributive justice.

Most people obviously do not have a choice in this matter. The presumption

is created instead by an engagement of the will that is essential to life inside

a society, “in the dual role each member plays both as one of the society’s

subjects and as one of those in whose name its authority is exercised.”21

Our society makes us responsible for its acts, indeed these acts are taken in

our name. In a democracy we may have some influence on these acts, but even

when they do not conform with our personal preferences we are expected to

assume responsibility for them. Furthermore, our society holds us responsible

for obeying its laws and conforming to its norms, and we are thereby expected

to support the institutions through which advantages and disadvantages are

created and distributed. When these institutions admit arbitrary inequalities,

Nagel argues, we are held responsible for them, and we therefore “have the

standing to ask why we should accept them.”22 Nagel points out that this re-

quest for justification has moral weight even though we have no choice but

to live under the existing regime. The reason is that the requirements of the

regime claim our active cooperation, “and this cannot be legitimately done

without justification – otherwise it is pure coercion.”23

In the political conceptions defended by Blake and Risse state coercion

required justification because of its infringement on the autonomy of citizens.

Coercion matters in Nagel’s statist view as well, but not because it infringes

upon citizens’ autonomy. What requires justification according to Nagel is not

merely that laws are imposed upon us, but also that they are authorized by us,

or taken in our name, and we are expected to assume responsibility for them.

This special involvement of human agency, or will, in a political association

provides the basis for the political morality of redistributive policies.

Nagel’s argument might actually be considered by some as sufficient in

order to defend special obligations of distributive justice between compatriots.

Nonetheless, there are a couple of potholes in the argument which I think

needs to be filled:

First, his intriguing understanding of what it means to be a citizen is un-

derdeveloped and a further development will provide interesting insights into

20Nagel 2005, pp. 128-9.
21Nagel 2005, p. 128.
22Nagel 2005, p. 129.
23Nagel 2005, p. 129.
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the concept of citizenship. This will be the subject matter for the remainder of

this chapter.

Second, I am not suggesting that what I am about to say is complement-

ing Nagel’s argument in the sense that it is something he himself could have

and should have said. Our theoretical and methodological points of departure

are after all too dissimilar. My methodology is the one of constructive inter-

pretation. And there is something important in Nagel’s discussion which we

should bring with us into our interpretation. As the state moves beyond basic

legitimation and starts to act in the name of its subjects, additional pressure

is put on the justifying explanation the state owes them. At the same time

it suggests a second general justification for citizenship. It has been argued

that Aristotle’s idea that man is a ‘political animal’ does not necessarily imply

that man must participate politically in order to become virtuous, something

which is often assumed about Aristotle’s view on political participation. What

is necessary is that he must literally be part of the political community and

live under its laws.24 So political institutions have a normative function in the

moral education of the individual, “but it is primarily through the coercive

authority they impose rather than through any opportunity for active political

participation.”25 Citizenship then, provides an individual with the opportuni-

ties to plan and lead a life in accordance with justice. Once again, this is a

suggestion about a general justification. It obviously has to be specified at the

reforming stage of our constructive interpretation in order to work.

Third, Nagel says that citizens of a state have a standing to ask why they

should accept arbitrary inequalities because they are held responsible for the

institutions which admit these inequalities. But this is insufficient for explain-

ing why citizens are owed a justification particularly through a state concern
with distributive justice. Why is it not enough for a state to say for instance,

that even though there are institutions which admit arbitrary inequalities, ev-

erybody benefits from the social cooperation facilitated by these institutions

and they are therefore justified? The fact that we, as citizens of a state, are

owed a justificatory explanation of why we should accept state coercion and

the arbitrary inequalities created by the state is not enough to establish that this

justificatory explanation has to involve a commitment to distributive justice.

How then, does redistribution enter into the justificatory picture?

This is where original position-reasoning enters the picture for Rawls, and

presumably also for Nagel. As is quite well-known, Rawls uses a device he

calls ‘the original position’ in which representative parties are to select the

principles of justice intended to govern the basic structure of society.26 Re-

garding distributive justice, Rawls argues that the parties in the original posi-

tion would select a principle which states that economic inequalities are only

24Mulgan 1990, p. 205.
25Mulgan 1990, p. 205.
26Rawls 1999c, pp. 102-5.
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permitted insofar as they are to the greatest benefit of the least well off mem-

bers of society.27

However, as I explained in chapter 2, this kind of reasoning is not avail-

able to me. I must take another course in order to explicate why the state has

to concern itself with redistribution for its powers to be justified. This course

will be outlined in the remainder of this and the following two chapters. I

believe our journey should start by digging deeper into the notion of citizen-

ship. Before proceeding however, I want to briefly explore an objection raised

against Nagel’s argument.

Border Coercion

Abizadeh has claimed that Nagel’s argument about the significance of state

coercion rests on a normatively perverse premise.28 He focuses particularly

on what Nagel says about immigration policy:

The required active engagement of the will of each member of the society in its

operation is crucial. It is not enough to appeal to the large material effects that

the system imposes on its members. The immigration policies of one country

may impose large effects on the lives of those living in other countries, but

under the political conception that by itself does not imply that such policies

should be determined in a way that gives the interests and opportunities of those

others equal consideration. Immigration policies are simply enforced against

the nationals of other states; the laws are not imposed in their name, nor are

they asked to accept and uphold those laws. Since no acceptance is demanded

of them, no justification is required that explains why they should accept such

discriminatory policies29

The implication of what Nagel says is that interstate forms of coercion,

such as border coercion, do not require justification. This is since interstate

coercion does not meet the condition that those subject to it jointly authorize

the coercively imposed system. Abizadeh observes how this implies that a

state can exempt itself from the demands of justice by making sure that it

exercises pure coercion that do not command responsibility from the persons

subjected to coercion.30 Insofar as a state refrains from acting in the name

of its subjects, and thus denies them the status as putative joint authors of

the system of coercion, it can escape the demand for justification. Abizadeh

concludes that this implication reveals the normative perversity of Nagel’s

argument.

Luckily, because of the differences between Nagel’s view and mine

Abizadeh’s objection does not work against the argument I am trying to

27Rawls 1999c, p. 68.
28Abizadeh 2007, pp. 351-2. See also Tan (2006, pp. 334-5) for a similar argument.
29Nagel 2005, p. 128.
30Abizadeh 2007, p. 352.
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make. As I have argued above, coercion calls for justification regardless

of whether or not it takes the form Nagel sees as necessary for triggering

demands of justice. The state always has to justify its powers to those subject

to its coercion. In the first instance it has to explain to its citizens why it is

better to live under the coercive power of a state rather than in a state of

nature. Later, when the state starts to act in the name of its citizens, extra

conditions on what counts as an acceptable justificatory explanation are

introduced. Then the state, once again, has to explain why its current form is

better than the alternative, which, in this instance, is a state that does not act

in the name of its citizens. This explanation, I will argue, has to go through a

concern with distributive justice.

However, since state coercion always has to be justified, it is not only cit-

izens who are owed a justification but also non-citizens subjected to border

coercion. But Abizadeh is mistaken in thinking that this justification must in-

clude a concern with relative deprivation.31 In line with what was argued in

the previous chapter, we can say that the justifiability of border coercion to

those affected by it does not depend on any concern with redistribution. A

common justification of border coercion is that (legitimate) states are doing

something morally defensible, namely providing for their members by main-

taining a legal framework and social system, and this cannot be sustained if

there is no regulation of access.32

I do not believe this justification is sufficient and will allow myself a brief

digression about border coercion since it will bring out some interesting dif-

ferences between traditional contractualist justification and realist justifica-

tion. Still, however, neither the contractualist nor the realist variant invokes

any concern with redistribution.

Risse sees the justification outlined above as a sufficient contractualist an-

swer to those subject to border coercion.33 But if we put justification in terms

of a test of loyalty, it will need further work. We must know what it is – what

practice or institutional structure – that subjects of border coercion are sup-

posed to reflect upon as potential objects of their loyal commitment. It seems

the answer is that whether someone should offer their loyal commitment to a

system of border coercion amounts to a question of whether they should offer

their loyal commitment to a system that divides the world into states.

The existence of states is partly justified by the consideration above,

which was that states are doing something morally defensible. However, this

is clearly not enough of an answer to someone expected to offer a world

system of states their loyal commitment. It must be supplemented with an

idea about constraints on what states can legitimately do in their pursuit of

securing goods for their citizens. At a minimum states must also abide by

their obligations to outsiders, such as humanitarian duties or duties created

31See Abizadeh 2007, p. 351.
32Risse 2005c, p. 107.
33Risse 2005c, p. 106.
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by transnational relationships. This assures that the part of the justification

referring to the good a state secures for its citizens is consistent with a state’s

obligations towards refugees and asylum-seekers.

4.3 Citizenship as a Role

In its most narrow, but still plausible sense, ‘citizenship’ is usually understood

as a formal legal status articulating the relationship between the state and an

individual who is subject to the state. But this understanding of citizenship

as merely a relationship between state and subject makes the concept quite

thin, although it is admittedly less thin than some of the conceptions of global

citizenship discussed earlier which lack even this relational feature. I will sug-

gest that by adding a structural feature to the concept of citizenship we can

capture some of the interesting parts of Nagel’s idea of what it means to be a

citizen. This structural feature consists in seeing citizenship as a role, rather
than merely as a relationship. To be sure, roles can be institutionally specified

by reference to relationships, and indeed the role of a citizen is at least partly
specified by a relationship of formal legal status between a subject and a state.

But there is more to the concept than this.34

In the previous chapter I briefly mentioned Michael Hardimon’s account of

roles and role obligations. His understanding of a role was that it is a con-

stellation of institutionally specified rights and duties organized around an

institutionally specified social function.35 A very similar definition is found in

Goodin who bases his account on Charles Fried’s discussion of roles and their

rights and duties. Goodin and Fried both see roles as “generic specifications

of particular sorts of ‘special relationship’ to which special rights and duties

attach” and ‘role responsibilities’ as clusters of special obligations which at-

taches to roles.36

Goodin and Fried’s definition, on the one hand, is a bit wider since they drop

the requirement that the relationship and its attached rights and duties have to

be institutionally specified. Hardimon, on the other hand, focuses exclusively

on institutional roles. More specifically he talks about political, familial, and

occupational roles. This rules out for instance the possibility of conceiving

of purely biological relations as roles. We need to distinguish between, for

example, the biological relation of sister, and the institutional role of being a

sister. One is defined by biology while the other is institutionally defined. To

stand in a biological relationship may be a necessary and sufficient condition

34The conception of citizenship as a role is not very common among political theorists but we can

find it (more or less explicitly expressed) in for instance Barber (1984, ch. 8), Cooper (1984),

Flathman (1995, p. 112), Goodin (1998, pp. 328-30), Hardimon (1994, p. 334), Held (1984,

pp. 58-9), Kagan (1998, p. 138), Miller (1989, pp. 245-51), and Sunstein (1996, pp. 923-5).
35Hardimon 1994, p. 334.
36See Goodin 1998, p. 322, and Fried 1978, ch. 7.
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of occupying a certain institutional role, “but it is the institution – not biology

– that specifies who may occupy the role; and it is the institution – not biology

– that specifies the rights and duties that individuals have as occupants of that

role”.37

Virginia Held has objected that to see roles as sets of rights and obligations

“overinstitutionalizes” the concept and rules out the possibility of morally

evaluating for instance ‘the social critic’ or ‘the political activist’ in terms

of how they perform their roles.38 This objection might have something to it

when directed towards a strong institutional definition such as Hardimon’s.

But even though I will focus exclusively on a role which is institutionally de-

fined – citizenship – I am not bound to such a narrow definition. As I have

previously suggested, the method of constructive interpretation can surely be

utilized to assess less institutionalized practices, roles and relationships than

citizenship, and can encompass types of stringent claims other than rights and

obligations.

The Role Conception of Citizenship

Most discussions about citizenship are concerned with its normative content,
such as which rights and obligations follow with citizenship. I have still not

committed myself to any idea of how citizenship should be conceived in terms

of its content, and in the following two chapters I will do this only partly. The

political conception I am outlining can remain agnostic on many issues regard-

ing the content of citizenship because of the simple reason that the normative

content will vary according to historical and societal context. As I will argue

however, there is indeed a common normative core to the notion of citizen-

ship. But beyond this core the justifiable content of the role of citizenship will

be contextually determined.

My focus right now is on a structural feature which takes citizenship beyond

the common idea that it is merely a relationship or a status. What makes this

structural feature attractive is that it makes it possible to account for a certain

normative content we usually assign to citizenship – it enables us to explain

how institutionally specified duties we commonly see as part of being a citizen

are indeed so.

Let me explain by referring to David Miller’s elaboration on how citizen-

ship must mean something more than merely being subject to the laws of a

state. He suggests that citizenship is a “social role” which is partly, but not

wholly, defined in terms of rights.39 I will get back to the issue of rights

later. Interesting here is that Miller states that, apart from being a matter of

possessing rights, citizenship goes further and is also “a matter of belief and

37Hardimon 1994, p. 334.
38Held 1984, p. 23.
39Miller 1989, pp. 245-51. See also Miller (2000, p. 82) where he prefers to describe his repub-

lican ideal of citizenship as a role rather than as a legal status.
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behaviour”. He argues that a citizen has to see herself as “playing an active

role” in determining her society’s future, and as “taking responsibility for the

collective decisions that are made.”40

This suggests that we can quite readily use the conception of citizenship as

a role to interpret Nagel’s idea that there is a special involvement of the will

which is inseparable from membership in a political society. This involvement

of the will consists in us being both joint authors of a coercively imposed

system, and subject to its norms. This includes that we are expected to accept

the authority of these norms “even when the collective decision diverges from

our personal preferences.”41 There seems to be a discontinuity between private

and public morality in that the latter sometimes demands that we accept its

authority even though it goes against our private morality. We are expected to

pay our taxes even if we believe taxation is theft, and we can be conscripted

even if we are pacifists. This discontinuity could easily be explained if we

view citizenship as a role we are coerced into accepting. As we shall see in

the next section, the idea of connecting public morality to the obligations of

roles in order to explain its discontinuity with private morality has also been

used in other contexts.

Citizenship, on Nagel’s account, looks very much like a complex role as

described above, rather than as a relationship or status. In fact, Nagel himself

operates with the notion when he for instance describes the engagement of

the will essential for political life as “the dual role each member plays both

as one of the society’s subjects and as one of those in whose name its author-

ity is exercised.”42 He also points out how we, without being given a choice

“are assigned a role in the collective life of a particular society”.43 It is not a

farfetched idea to suggest that a conception of citizenship as a role is actually

implicit in Nagel’s political conception.

Similarly Richard Flathman mentions another common way of understand-

ing citizenship – as a status defined by rules – but suggests that there is an

even more powerful tendency to think of citizenship as a role rather than as a

status.44 Flathman points out that there are proprieties and improprieties in the

performance of a role, and in the case of citizenship these are determined by a

normative account of the ideal contents of citizenship. More importantly how-

ever, Flathman remarks that the proprieties of the role are to be determined less

by legal rules, than by “customs and conventions” that develop in the course

of interaction between citizens and by “moral principles derived from thinking

about the objectives and purposes distinctive to the role itself.”45

40Miller 1989, p. 247.
41Nagel 2005, pp. 128-9.
42Nagel 2005, p. 128. Emphasis added.
43Nagel 2005, p. 129. Emphasis added.
44Flathman 1995, p. 112.
45Flathman 1995, p. 112. See also Cooper 1984, p. 144.
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Flathman’s last remark is very interesting since it highlights how well the

role-conception of citizenship fits with a realist approach to political theory

and with the method of constructive interpretation. In order to find out the

normative content of the role of citizenship, we shall not focus exclusively on

legal practices (although they matter also) but rather direct our attention to the

objectives and purposes distinctive of this role as they figure in existing social

practices.

What is the point then, of conceiving of citizenship as a role? The concept

of citizenship is obviously rather complex and cannot simply be reduced to

a formal legal status articulating the relationship between state and subject.

Such a thin conception can account for the fact that citizenship means being

subject to the laws of a state. It can also account for the rights and obligations

present in the relationship between subjects and state institutions. But citizen-

ship also contains rights and obligations owed directly to other citizens, and

less formal proprieties and improprieties regulating the interactions between

citizens, such as norms determining how political preferences are properly

expressed. This complexity can be accounted for by a role conception.

Varieties of Public Roles

Interestingly, Nagel himself discusses roles and role obligations in another

context. He identifies a discontinuity between public morality and private

morality in that public officials of different kinds, when acting as public offi-

cials, often seem to, in some areas, have greater freedom in their actions than

individual morality would allow. At the same time they might also, in other

areas, meet harder moral restrictions than private individuals. Someone acting

as a public official might be permitted, or even required, to do things which

would be impermissible from the point of view of individual morality, such as

using extreme measures of coercion or even deadly force. However, she might

also have to meet stricter requirements than would be asked for by individual

morality. She might for instance be held to higher standards of concern for the

general welfare than ordinary people.46

Nagel’s explanation of this is that there is “something to the special status

of action in a role” – there is something morally special about public roles and

public action that alter the demands on the individual, and Nagel performs a

careful analysis of the nature of this normative peculiarity of acting in a role of

a public official.47 Now an argument from analogy could be made that just as

public officials occupy roles and hold role obligations, citizens do too. Goodin,

for instance, when discussing varieties of public roles and obligations attached

to them, argues that while public affairs are a more intermittent concern for

citizens than they are for public officials, and while the specific obligations

of these roles will differ in content, the basic nature of their responsibilities

46Nagel 1979, pp. 76-9.
47Nagel 1979, pp. 76-7.
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when engaged in public affairs remains broadly the same. He says that, at root,

the most fundamental responsibility of citizens in their public capacities – as,

say, voters or taxpayers – is the same as that of elected and appointed public

officials. This fundamental responsibility is, according to Goodin, to serve the

public by promoting its interest overall.48

Terry Cooper similarly argues that the source of legitimacy for the public

administrator is to be found in “the role of a citizen”. He explicitly defines

citizenship as a role and argues that the obligations of public officials – whom

he states are in essence ‘professional citizens’ – are to be derived from the

obligations of a citizen in a democratic political community.49

There are differences in the arguments by Goodin and Cooper. Goodin, on

the one hand, sees the obligations of public officials and citizens as stemming

from the same normative source – the responsibility to promote the public’s

interest – but this source yields different results in terms of obligations when

applied to different institutional roles. While not independent, nor are the dif-

ferent sets of obligations derivable from each other. Cooper’s argument on the

other hand presupposes that we first develop obligations for the role of a cit-

izen, and from those we can then derive the obligations of public officials.50

But this difference is not very important here. What is important is that the

idea that public officials occupy certain roles and hold certain role obligations

seems rather common. And when we view the social obligations of citizens

as, at root, the same as those of public officials this lends support to the idea of

conceiving these obligations as role obligations and of citizenship as a role.51

I will not press this argument from analogy much further however, since I

have my doubts about it. It seems quite obvious that there are vast differences

between varieties of public roles, and it would be surprising if much of what

we can say about one could also be said about another. The most important

difference between the roles of elected and appointed public officials and that

of a citizen is of course that the former are voluntarily undertaken while the

latter is not. This has a crucial consequence in that the role of citizenship has

to be justified to those who are supposed to assume it.

Role Obligations and Associative Obligations

Understanding citizenship as a role makes it possible for us to add further

precision to the idea that citizens owe special obligations to each other. Re-

member that special obligations were obligations we owe to others in virtue

of particular relationships. Now, the role of a citizen encompasses several dif-

48Goodin 1998, pp. 329-30.
49Cooper 1984, pp. 143-4.
50Nagel (1979, p. 79) explains this difference.
51We also find the idea that public officials occupy roles and hold role obligations in institutional

approaches to the study of organizations and public administration as well as in governance

studies. March and Olsen (1995, pp. 27, 56-60) is a well-known example.
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ferent kinds of relationships, to state institutions and to other citizens, with

several different kinds of obligations (and rights) connected to them. Indeed

a role is a constellation of special relationships to which belong special rights
and obligations. In the case of citizenship the relationships, rights, and obliga-

tions are specified by social practice and organized around an institutionally

specified social function. The obligations which attaches to citizenship can

be understood then, as role obligations. That an obligation “attaches” to role

means simply that it applies to an individual in her capacity as an occupant of

that role.52

In his characterization of role obligations Hardimon tries to distance him-

self from authors such as Ronald Dworkin who sees role obligations as be-

longing to the more general category of associative obligations. As we saw

in chapter 2, Dworkin defines associative obligations as “special responsi-

bilities social practice attaches to membership in some biological or social

group.”53 According to Hardimon role obligations are not usefully thought of

as a species of associative obligation. This is because “role obligations are

defined in terms of institutions, not groups, and attach to institutionally speci-

fied roles rather than membership in groups.”54 I have already expressed some

uneasiness with Hardimon’s overinstitutionalized understanding of roles and

role obligations. With a broader understanding of associative obligations, it

would be unproblematic to view role obligations as belonging to this general

category. We find this in John Simmons’s definition of an associative obliga-

tion as “a special moral requirement, attached to a social role or position (in-

cluding that of membership in a group), whose content is determined by what

local practice specifies as required for those who fill that role or position.”55

I cannot see the problem in including role obligations, or other kinds of in-

stitutionally specified obligations for that matter, within the wider category of

associative obligations as long as we are talking about non-contractual obliga-

tions. The institutions we are talking about are after all social institutions, that
is systems of rules which specify activity between individuals. And what insti-

tutionally specified obligations are supposed to regulate is relational activity.

Non-voluntary social institutions are fundamentally associative. There are, of

course, contractual institutions, with attached obligations, created by discrete

actions, such as promises and agreements. They are not usefully thought of

as associative since their content is not determined by practice in any strong

sense, but rather by explicit agreement or consent. But once again, citizenship

is neither explicitly agreed upon nor consented to.

Simmons sees his definition as sharing quite a few features with Hardimons

understanding of role obligations, but points out that it is wider since it empha-

sizes social groups and membership generally rather than purely institutional

52See Hardimon 1994, p. 334.
53Dworkin 1986, p. 196.
54Hardimon 1994, p. 335.
55Simmons 1996a, p. 253.
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roles. More importantly, and worth discussing here, Simmon’s definition re-

mains neutral on the relevant normative source of the obligations whereas

Hardimon says that the “normative force” of role obligations “flows” from the

role.56 Hardimon remains a bit vague about what this really means. But he

contrasts the idea of normative force flowing from a role with the idea that

it derives from a principle.57 This can be readily interpreted as the contrast

between realism and moralism. While realism assesses the normative force of

a role by analyzing and interpreting its content, moralism does so by applying

independently specified principles.

Simmons is a moralist. He argues that there are only two ways in which

we can become morally required to perform the obligations attached to our

institutionally assigned roles. One is that we have performed voluntary acts

which are morally obligating and which require us to perform in accordance

with role obligations. The other relies on an idea of effectiveness and states

that we become morally required to perform role obligations when, by acting

in some institutional capacity, we “can most fully discharge a natural moral

duty”.58 Simmons says that the key behind this approach is the idea of external
justification. According to this view on justification we are morally obligated

to perform in accordance with institutionally assigned norms only when this

is required by a moral principle which is not itself a principle of the insti-

tution in question. Institutionally assigned obligations “acquire moral force

only by being required by external moral rules.”59 This is moralism. However,

I should not discard Simmons’s argument so lightly. Indeed his objection that

special obligations require voluntary acts in order to have normative force is

fundamental, and we have to come up with a defence for why special obliga-

tions can also be involuntary incurred in order to save the idea that citizenship

(which is an involuntarily acquired role) encompasses such obligations. This

will be a task for the next chapter.

4.4 Conclusion

Coercion matters fundamentally because it has to be justified to those sub-

jected to it. State coercion matters fundamentally because it has to be justified

to each and every citizen. The justification the state owes its subject has to ex-

plain why state coercion is better than the alternative. This is the first question

of political life.

As political life expands, the requirements the state has to fulfil in order for

its coercive powers to be justified also expands. Something important happens

for instance, when the state starts to act in the name of its subjects, and holds

56See Simmons 1996a, p. 253 n. 18, Hardimon 1994, p. 334.
57Hardimon 1994, p. 335.
58Simmons 1996b, p. 30.
59Simmons 1996b, p. 30.
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them responsible for its actions. From this moment on, it is no longer enough

to justify coercive powers with the protection they offer.

This is how we should begin to construct a political conception of justice.

Citizenship has normative significance because: (i) it is as citizens we are joint

authors of a coercively imposed system and; (ii) it is as citizens that we are

subject to a coercively imposed system. This creates a particular associative

relationship between citizens which has the potential to explain why principles

of distributive justice in its full standard apply only within state borders.

Because we, as citizens, are subject to a coercively imposed system we are

expected to accept the authority of the norms prescribed by this system, even

when they diverge from our personal morality. This discontinuity between

public and private morality can be explained if we see citizenship as a role,

as opposed to more traditional conceptions of citizenship as a relationship

between subject and state or as a legal status. To see citizenship as a role

means seeing it as a constellation of rights and duties – or more loosely, of

proprieties and improprieties – organized around a particular institutionally

specified social function.

The role conception of citizenship can also help us explain further complex-

ities. Citizenship seems to compound different kinds of relationships to both

state institutions and other citizens. It is not easily reduced to a singular rela-

tionship. Citizenship also seems to contain normative requirements less formal

than rights regulating the interactions between state subjects. This complexity

can be accounted for by a role conception.

The rights and duties, proprieties and improprieties, connected to citizen-

ship are specified by local practice. We can discover them by constructively

interpreting the objectives and purposes distinctive to the role of citizenship.

Such an interpretation will also help us explain why the justifying explanation

the modern state owes its subjects has to be put in terms of distributive justice.
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5. Justifying Citizenship

THESIS: Because a political conception of justice relies on the general idea

that there are special obligations between members of a political community

it is vulnerable to two powerful objections: the voluntarist objection, which
states that involuntary membership in a political community cannot generate

any special obligations since obligations to associates must always arise from

voluntary acts; and the distributive objection, which states that the additional

advantages generated through special obligations for members of associations

are unjustified when their provision works to the detriment of those outside

associations who are needier. The reply to the voluntarist objection is that

special obligations can be involuntarily incurred as long as we have reason

to loyally embrace the role or relationship to which they belong, or, in other

words, if the role or relationship is reflectively acceptable. The force of the

distributive objection cannot be completely resisted. But we can cushion its

blow by introducing constraints on the pursuit of additional advantages cre-

ated by membership in political community.

5.1 Two Objections Against Special Obligations

In a seminal discussion Samuel Scheffler highlights two main objections

against the general idea of there being special obligations. The objections

are raised from the standpoint of commonsense morality and Scheffler

calls them the distributive objection and the voluntarist objection.1 The

distributive objection states that the problem with special obligations is that

they give additional advantages to people who have already benefited from

participating in rewarding groups and relationships. This is unjustifiable, the

objection goes, whenever the provision of these additional advantages works

to the detriment of those who are needier in the sense that either they are not

themselves participants in rewarding groups and relationships or because they

have significantly fewer resources of other kinds. In the discussion on global

justice this objection would be invoked by defenders of global redistribution

to challenge the idea that the members of affluent societies have special

responsibilities to their associates that they do not have to other people.2

1Scheffler 2001, ch. 3.
2Scheffler 2001, p. 85.
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While the distributive objection is an argument made on behalf of “out-

siders”, the voluntarist objection is an objection on behalf of those who are

supposed to be bound by special obligations. According to this objection obli-

gations to associates can only be voluntarily incurred. As a consequence mere

participation in a relationship or membership in a group is not sufficient to

generate any special responsibilities whatsoever. Special responsibilities, the

objection goes, must always arise from some voluntary act, such as a promise

or an agreement.3

A political conception sees justice as something we owe through our shared

institutions only to those with whom we stand in a particular political relation.

So it is vulnerable to the distributive objection. Further, the obligations of jus-

tice we owe to our associates in shared political institutions are involuntarily

incurred. We normally do not chose or agree to become members of the rel-

evant political institutions. So a political conception is also vulnerable to the

voluntarist objection.

5.2 Reflectively Accepting Citizenship

What makes the concept of citizenship interesting to work with in this study is

that it manages to bring together several normative aspects of political life.4 It

is as citizens we are subject to the laws of a state. In other words, it is as occu-

piers of this certain role we become subject to state coercion. Consequently, as

citizens we are owed justification for state coercion. It is also as citizens that

we are put into a certain kind of relation with other members of our society.

As we have seen, what makes state coercion special is that it not only makes

us subjects to laws, but that it also holds us responsible for these laws. Within

what he called the special involvement of the will in a political association

Nagel included the responsibility of supporting institutions through obeying

laws and conforming to norms, as well as the wider obligation of assuming

responsibility for the actions of one’s society even though they on occasion

conflict with our personal preferences. Nagel here provides us with an insight

into the most salient aspect of taking on the role of a citizen – loyalty towards

the state. Without a popular commitment to support institutions and a willing-

ness to assume responsibility for the acts of our society, a regime would be

engaged in pure coercion.

Such a duty of loyalty is not a unique demand of the state, but indeed it

arises in many shared cooperative activities as well. What they have in com-

mon is that the success of such a collective project has an important impact

on the lives of the participants, and that its success depends on potentially

demanding loyalty on the part of the participants.5 The duty of loyalty in-

3Scheffler 2001, p. 54.
4Cf. Kymlicka and Norman 1995, p. 283.
5See Miller 2004c, p. 106.
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volved in being a citizen has a special status however. Not only is the institu-

tional loyalty required by a political project of collective self-rule “potentially

extremely demanding”, and its effects on members’ lives pervasive and fun-

damental.6 As Aristotle pointed out in the first lines of the Politics, political
community has a specific character in that it is the community that embraces

all other communities and the one which is most authoritative.

What then, does the state need to do to justify this order? This is where we

move over to that part of political life which concerns our rights and obliga-

tions as citizens, and ultimately to the issue of distributive justice. Our journey

towards bringing together citizenship with distributive justice goes through a

reply to one of the objections presented by Scheffler.

The Voluntarist Objection

We have seen how Nagel stressed the involuntariness of being assigned a role

in the collective life of one’s society and how he argued that justification for

this is needed in order for it to be legitimate and not just a matter of pure

coercion. The voluntarist objection stated that obligations to associates can

only be voluntarily incurred. If the objection stands, no justification could

successfully defend the involuntary assignment of the role of citizenship. The

idea behind the voluntarist objection is that mere involvement in a collective

such as a state is insufficient in generating any special obligations at all. Such

obligations can only arise from voluntary acts.7 Given the discussion above

the objection can be restated in even wider terms. The problem, it could be

argued, is not only that we acquire special obligations through our involuntary

involvement in a state, but that we are expected to assume responsibility for

the actions of our society simply by virtue of this unchosen membership.8

Wellman has posed a related critique from a liberal perspective. He states

that one of the problems liberals have with associative obligations is that the

value of individual liberty is at odds with the involuntariness of such “in-

herited” obligations. If membership in non-voluntary, non-contractual groups

automatically gives rise to special obligations, it threatens the liberal ideal of

each individual’s freedom to act in any manner as long as it is not harmful

to others.9 Wellman makes the important point however, that although liber-

als are averse to associative obligations for the reasons just stated, it does not

mean that they are flatly opposed to them. It would take a hard-headed liberal

indeed to deny that there are involuntary acquired obligations between family

members. The liberal concern is not really that special obligations could be

6Miller 2004c, p. 107.
7Scheffler 2001, p. 54. See also Hardimon 1994, pp. 343-4.
8Cf. Miller 2004a, p. 256.
9Wellman 2000, p. 541.
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involuntarily incurred, but rather that we would accept them without sufficient
justification.10

David Miller has remarked that there seems to be quite uncontroversial

cases where we are prepared to hold people responsible in unchosen situa-

tions characterized by chance factors.11 He gives us an example presented by

Virginia Held where three unacquainted pedestrians on an isolated street hap-

pen to find themselves upon the scene of an accident.12 The pedestrians must

collectively decide upon a course of action in order to save the victim. In this

situation chance has brought the three pedestrians together but since they are

the only people able to rescue the victim, they become collectively respon-

sible for the harm he suffers if they fail to act in concert to save him. This

may be unlucky for them and may incur costs upon them, but this does not

relieve them of the responsibility.13 In this case a number of people find them-

selves to be involuntarily involved in a collective upon which responsibilities

are thrust by circumstance. The intuitive case for the voluntarist objection in

an unqualified form thus seems to be rather weak. But the objection presses

us to come up with a compelling justification for why we should accept a cer-

tain set of responsibilities created by the involuntary involvement in a group.

When it comes to citizenship, we need a justification for why we should ac-

cept to be assigned a role in the collective life of a particular society and the

responsibilities attached to this role.

Reflective Acceptability and Loyalty Once Again

Scheffler points out that one reason for concern about special obligations

which might be behind the voluntarist objection is that our most significant

social roles determine, to a considerable extent, “the ways that we are seen

by others and the ways that we see ourselves”.14 In other words they help to

determine our social identities, and it might be a disturbing element of special

obligations that our relationships and roles can generate obligations indepen-

dently of our choices and thus lock us into social identities we did not chose.

Scheffler remarks that we shape our own identities only to the extent that we

choose our roles and relations and decide upon the significance they shall

have in our lives. Yet to the extent that our roles and relations are fixed in-

dependently of our choices, our social identities are beyond our control. This

marks out what may be an important difference between the special obliga-

tions determined by our unchosen social roles and relations and those general

responsibilities which might arise in situations over which we lack control,

10Wellman 2000, p. 541.
11Miller 2004a, p. 256. See Scheffler (2001, p. 105) for a similar defence.
12See Held 1970, p. 479.
13Miller 2004a, p. 256. We assume here that the costs are reasonable and does not involve for

instance the risk of losing one’s life.
14Scheffler 2001, p. 105.
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such as the one discussed above. In that situation, other people might make

unwelcome claims on our time and resources, but those claims would not

threaten our capacity for self-determination. The problem with involuntarily

incurred special obligations, from the voluntarist perspective however, is that

they give other people “undue control over our lives” in making them “able to

shape our identities in ways that run counter to our wishes.”15

Scheffler acknowledges that in this formulation the voluntarist objection

has obvious strength. We care deeply about the ability to have our identities

influenced by our choices. And we see societies in which people’s social iden-

tities are rigidly fixed by the dictates of law or social control as inhospitable

to human freedom. Nevertheless, Scheffler argues, despite the fact that we

care so much about having our social identities influenced by our choices, it

is quite clear that the capacity to determine one’s identity is limited. We are

all born into a web of social relations which lays claim to us long before we

can attain reflective distance from it or begin making choices about our place

in it. We are obviously not able to chose all of our social relations and roles,

nor is it up to us to determine their significance. Whether we like it or not,

“they define the contours of our lives, and influence the ways that we are seen

both by ourselves and by others.”16 Even if we, when possible, sever or repu-

diate such ties this will not mean a complete escape from their influence for,

in Scheffler’s words “to have repudiated a personal tie is not the same as never

having had it.”17

The answer to the voluntarist objection then, is that while choice and con-

sent certainly have significance in a moral context, the normative import of

our social roles and relations does not derive exclusively from our decisions.18

But this is not tantamount to conceding the legitimacy of for instance oppres-

sive social systems of caste or hierarchy. The only roles and relationships that

give rise to obligations for the individual are those which, as Scheffler puts it

“the individual has reason to value”, or as I have framed it, those which are

reflectively acceptable and pass a test of loyalty.
By invoking such a justificatory device we avoid the charge that the alterna-

tive we present to an exaggerated voluntarism is an exaggerated communitar-

ianism or historicism.19 Just because we recognize that the moral significance

of our social roles and relations does not derive solely from our choices, it does

not mean that we consign ourselves to a kind of ‘social bondage’. We have no

reason to value relationships and roles that are degrading or demeaning and

thus they do not generate any obligations.20

15Scheffler 2001, p. 106.
16Scheffler 2001, p. 106.
17Scheffler 2001, p. 107.
18Scheffler 2001, p. 107.
19Scheffler 2001, p. 107.
20Scheffler 2001, p. 107.
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An account of role obligations of communitarian stripes would see the role

of citizenship and a number of other social roles and relations as impossible

to renounce since they are fundamental to our identity.21 Furthermore, such

an account would perhaps take the identification with a role as sufficient for

rendering it morally binding. But as we have just seen this is not a concession

we need to make. What we need is an idea of when we should identify with a

role, and when we should renounce it.

What this amounts to in my discussion about the role of citizenship is in ef-

fect an answer to the first question in political life. As I have already pointed

out, it is as occupiers of the role of citizen that we become subject to state

coercion. This is why we as citizens are owed justification for state coercion.

When we ask if a particular specification of the role of citizenship is reflec-

tively acceptable, whether we have reasons to loyally commit to it, what we

are at least partly asking is whether this role as it is authoritatively defined by

the state is such that we have reasons to accept it. And further, whether we

think that a certain description of the role of citizenship is reflectively accept-

able seems to depend to a significant degree on whether the state can provide

us with a justifying explanation for the content it has authoritatively given this

role.

The Value of Citizenship

When we reflect upon the role of citizenship then, does it possess any features

which make it meaningful, rational, or good? More precisely, what kinds of

justifying explanations could the state offer its subjects which would make the

role of a citizen acceptable, upon reflection, for them to loyally embrace? A

promising strategy for finding the answer to this question is to focus on the

rights which need to be included for an account of citizenship to be attractive.
A very influential analysis from which we can learn is T.H. Marshall’s clas-

sification of three sets of rights associated with citizenship. Marshall defines

citizenship as “a status bestowed on those who are full members of a commu-

nity” and submits that all “who possess the status are equal with respect to the

rights and duties with which the status is endowed.”22 His view of citizenship

as a “status” might be due to the fact that his main focus is on the rights of
citizenship. As I have noted above, a fuller appreciation of the complexities

of citizenship takes us beyond such a conception to the one of citizenship as a

role.

Interestingly, Marshall displays strong realist inclinations in the sense I have

defended, when he argues that there is no universal principle that determines

what the rights and duties of citizenship should be. Instead, Marshall says,

“the societies in which citizenship is a developing institution create an im-

age of an ideal citizenship against which achievement can be measured and

21See for instance Sandel (1998, p. 179) and MacIntyre (1984, p. 220).
22Marshall 1950, pp. 28-9.
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towards which aspiration can be directed.”23 This squares well with the real-

ist approach to political theory which I outlined earlier, where existing social

practices form the starting points for our reasoning about justice. Marshall also

registers the importance of loyalty involved in being a citizen when he argues

that citizenship requires a “direct sense of community membership based on

loyalty to a civilization which is a common possession. It is a loyalty of free

men endowed with rights and protected by a common law.”24 But my main

focus here is on Marshall’s identification of three layers of citizenship rights.

His differentiation of citizenship into a civil, a political and a social element

is quite familiar, and it provides us with important insights into the value of

citizenship.

The civil element of citizenship comprises the rights associated with individ-

ual freedom. These are the protective rights intended to safeguard the freedom

and security of each citizen against invasion by others. Marshall’s examples

include “liberty of the person, freedom of speech, thought and faith, the right

to own property and to conclude valid contracts, and the right to justice.”25

The value provided by the civil element of citizenship is quite obvious. Civil

rights provide individuals with protection against arbitrary power and interfer-

ence and thus gives them the opportunity to flourish as human beings. Without

such protection life would be an eternal struggle for survival void of any pos-

sibilities of leading a fulfilling life. This disqualifies from being valuable any

conception of citizenship that does not include civil rights.

The political element of citizenship is made up by “the right to participate in

the exercise of political power, as a member of a body invested with political

authority or as an elector of the members of such a body.”26 The value stem-

ming from the political element of citizenship is a bit more complicated to cap-

ture. Indeed, some theorists simply argue that the opportunity to participate in

the formation of laws and policies in itself makes citizenship valuable, or that

political participation has intrinsic value for human life and well-being.27 But

this is controversial since it presupposes a conceptually thick and demanding

view of citizenship which attaches great significance to political participation.

Other authors have famously argued that there can be such a thing as “too

much participation” which threatens to unduly constrain political leaders and

result in social and political instability.28

A more cautious suggestion about the value of political citizenship would

stress the instrumental importance of political rights in the protection of civil

23Marshall 1950, p. 29.
24Marshall 1950, pp. 40-1.
25Marshall 1950, p. 10. The “right to justice” should be understood narrowly as “the right to

defend and assert all one’s rights on terms of equality with others and by due process of law”

(pp. 10-1).
26Marshall 1950, p. 11.
27See for instance Mason (1997, p. 442) and (2000, p. 97), or Sen (1999, p. 9).
28Lipset (1960, pp. 14-6) defends such a view.
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rights. Adequate protection of civil rights requires some institutional mech-

anism through which individuals are able to freely form and register their

judgments about laws and policies, and a corresponding obligation on the part

of government officials to take heed of these opinions and offer public replies

framed in terms of their view of the general good.29 Such a mechanism pro-

vides an important check on the power of the legislators and without it a state

would not provide sufficient protection of civil rights. As Mandle remarks,

respecting a right requires institutional guarantees against harms, and a pater-

nalistic society that disallows political participation depends too heavily on

the arbitrary discretion of the political leaders.30

This connects of course with my previous discussion about conditions for

state legitimacy. Drawing from Williams, I said that a necessary condition for

legitimacy is that a state develops means of maintaining social order. But I also

pointed out how this is not sufficient. Concentration of power in the hands of

a state can be rightly feared by citizens since insufficient constraints on the

lawmakers could lead to a corruption of the protective purposes of the state.31

This is why political rights must be included in the justifying explanation of

the difference between “the solution and the problem” which the state owes

to each of its subjects. Williams similarly argues that our most basic concep-

tions of “human rights” are connected with what we consider an acceptable

justifying explanation of political authority.32

Williams termed the specific demand resting upon the state to construct a

concentrated form of coercive power fit to secure social order, which is also

acceptable to the citizens, as “the basic legitimation demand”.33 What this

basic demand requires of a specific state will depend on historical circum-

stances. This is because, as I have claimed in a previous chapter, a justifi-

cation is always addressed to individuals at a particular place and time, and

it has persuasive force in the light of standards accessible to people in their

historical situation.34 This means, among other things, that it is not obvious

that a democratic procedure is the only adequate institutional mechanism for

satisfying the requirement of political citizenship. Other mechanisms could

also satisfy this requirement, and undemocratic states could satisfy the basic

legitimation demand provided that they respect civil and political rights to a

degree acceptable to their citizens.35

However, I will not pursue the question of what basic legitimation demands

in different contexts, however. That would be an unnecessary digression. In-

29Mandle 2006, pp. 54-5.
30Mandle 2006, p. 55.
31Williams 2005, p. 4.
32Williams 2005, p. 63.
33Williams 2005, p. 4.
34Williams 2005, pp. 4-5.
35This is what is involved in for instance Rawls’s account of undemocratic, but “decent societies”

(1999b, pp.64-7). See Mandle (2006, pp. 84-5) for a discussion.
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stead I will suggest an argument for the value of political citizenship which

applies to democratic societies that have gone beyond the mere satisfaction

of basic legitimation. As I said earlier, in current historical circumstances ex-

tra demands on legitimacy could surely be pressed upon the modern state.

Williams sees it as a “manifest fact” that some kind of democracy, understood

as participatory politics, is a necessary demand for legitimacy in the modern

world.36

The argument I have in mind gives political citizenship a bit more of an

independent status compared to the previous instrumental argument, but still

does not presuppose any controversial and more substantial view of citizen-

ship. The idea is simply that political citizenship constitutes a crucial form

of social recognition of the moral and the intellectual worth of the individ-

ual. By allowing universal entry into the political community we recognize

the competence, normative and otherwise, of each citizen to take part in its

governing. In consequence, we acknowledge that “each has a right to be con-

sulted and play a part in the social allocation of values.”37 The point is not

that political participation is a good in itself and something of which we nec-

essarily need more. It is rather that political citizenship is an important form

of social recognition of the individual, which lends great value to the idea of

citizenship, regardless of whether or not certain individuals ultimately choose

to exercise their political rights.

If a society has taken only minimal steps towards something along the lines

of a ‘democratic culture’, social recognition in the shape of political citizen-

ship cannot be withheld by the state for its authority to be justified. Further-

more, if the state acts in the name of its citizens and holds them collectively

responsible for its actions, there will be a strong pressure on the state to justify

its powers by providing possibilities, in the shape of political rights, for citi-

zens to influence law- and policy-making. Otherwise, democratically-minded

citizens cannot be expected to loyally commit to the state’s authoritatively de-

fined system of rules and regulations. If there is a societal demand then for full
political rights, the state has to recognize these rights in order for its powers

to be justified. For the individual, the good involved in a full account of po-

litical citizenship, other than the aforementioned social recognition, has been

nicely summed up by Robert Dahl. Besides a number of contingent goods

Dahl points out that democratic political rights provide individuals with a

maximum opportunity to exercise self-determination – that is, to live under

laws of their own choosing – and relatedly, with a maximum opportunity for

exercising moral responsibility.38

This last remark is very interesting because it shows how the second general

justification for citizenship needs to be specified in order to work. Dahl’s point

is that, since the democratic process to a larger extent than any non-democratic

36Williams 2005, p. 15.
37Lively 1975, p. 134.
38Dahl 1998, pp. 53-5.
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alternative maximizes an individual’s opportunity to live under laws of her

own making, it also maximizes her opportunity to act as a morally responsible

person. If the scope of self-determination is limited, so is the scope for moral

responsibility, since we cannot reasonably be held responsible for policies and

decisions we have not had any opportunities to influence. This means that the

state’s claim to speak in our name and to hold us responsible for its acts, might

actually, at the same time as it provoked the demand for a special justification,

also be a part of the justificatory explanation insofar as this feature of the state

is paired up with full political citizenship. The fact that the state speaks in

our name and lets us have a significant voice in its law-making expands the

opportunities for moral responsibility for the individual.

The social element of citizenship, finally, is the whole range of economic

and welfare rights “from the right to a modicum of economic welfare and se-

curity to the right to share to the full in the social heritage and to live the life

of a civilised being according to the standards prevailing in the society.”39 The

main expressions of this layer of citizenship are of course welfare state poli-

cies and institutions such as the social services and the education system.40

The social element of citizenship is the one which connects most obviously

with distributive justice and so I will suspend a fuller discussion of it to the

next section. As we will see however, it is not only social citizenship which

connects with distributive justice but also, in a powerful way, political citizen-

ship.

Several authors have pointed out that Marshall’s three categories of rights

are not rigid and mutually exclusive as categories. Some of the rights, such

as for instance free speech, can be seen as both a civil right and as a political

right.41 Indeed, Marshall himself said that his analysis was dictated by “his-

tory” rather than by “logic”.42 Further, it is also clear that there are several

connections between rights belonging to different layers of citizenship. David

Miller remarks for instance, that “the whole thrust of the citizenship idea is

that the different kinds of rights support each other.”43 We have already seen

this in the case of civil rights and political rights, where the latter supported

the former by acting as an institutional safeguard. An analysis of the connec-

tion between political and welfare rights will prove to be of particular interest

for the purpose of connecting citizenship and distributive justice.

39Marshall 1950, p. 11.
40Marshall 1950, p. 11.
41See for instance King and Waldron 1988, p. 419.
42Marshall 1950, p. 11. It should also be noted however, that Marshall is often read as not only

describing how welfare provision became part of the idea of citizenship in the modern age, but

also as making a normative claim that citizenship and welfare provision should be connected in

the way he describes, at least in the modern state. Cf. King and Waldron 1988, p. 422.
43Miller 1989, p. 246. See also King and Waldron 1988, p. 420.
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5.3 The Distributive Objection

In the beginning of this chapter I mentioned an objection against special obli-

gations called the distributive objection. In the context of global justice this

objection stated that the problem with special obligations between compatri-

ots is that they confer additional advantages on members of affluent societies

who have already benefited from participating in rewarding groups and rela-

tionships, and this is unjustifiable whenever the provision of these additional

advantages works to the detriment of those who are living outside these af-

fluent societies and who are needier because they have significantly fewer

resources.44

Scheffler has provided an answer to this objection and as it will turn out,

his answer will readily lead us to the main subject for chapter 7 – the obliga-

tions we hold to those with whom we do not share the institutional structure

of a sovereign state, particularly the global poor. Scheffler’s response to the

distributive objection is not so much a refutation of it as it is an attempt to

integrate its concerns.

First, we must realize that the special obligations which the distributive ob-

jection is aimed at are internally related to a good which we are justified in
pursuing. The advantages conferred by special obligations cannot be sepa-

rated from the other benefits of participating in valuable relationships or oc-

cupying a valuable role. The process by which a valuable relationship or role

is established is inseparable from the process by which special obligations are

generated.45 The valuable role of citizenship could not be specified without

referring to special obligations. This means that a commitment by citizens to

give priority to each others’ interests is a precondition for the stable existence

of this valuable role, and it is these commitments that give rise to the special

obligations of distributive justice and other associative duties.46

One could of course argue that we are unjustified in pursuing those goods

whereby we acquire special obligations, including citizenship. But such a po-

sition would be odd indeed. After all citizenship is still a good, or at least so

I have tried to argue. Furthermore, as Scheffler points out, the idea that in-

terpersonal relationships, and institutionally defined roles, in which we find

ourselves shape the normative landscape of our lives is so fundamental that it

is hard to imagine any argument powerful enough to overturn it.47

The distributive objection is not without force however. If our response to

the objection is that we cannot obtain the goods of valuable relationships and

roles without acquiring special obligations in the process, then the distributive

objection will still conclude that there must be constraints on the legitimacy

of securing such goods.48 One such constraint is posed by the existence of

44Scheffler 2001, p. 85.
45Scheffler 2001, pp. 92-3.
46Cf. Scheffler 2001, p. 93.
47Scheffler 2001, p. 95.
48Scheffler 2001, p. 93.

87



duties to third parties with whom we do not share the structures of a sovereign

state. I have already touched upon this subject in the discussion about border

coercion in chapter 4.

The Limits of Humanitarian Obligations

Earlier, I mentioned one type of obligation which promises to put constraints

on the content of associative duties – obligations of humanity. These obliga-

tions hold in virtue of the absolute need of people we are in a position to help

regardless of any association. In chapter 2 I explicated the difference between

obligations of humanity and obligations of justice by using the distinction be-

tween concerns of absolute and relative deprivation.49 The first type of con-
cern evaluates an individual’s bundle of resource holdings by looking at that

bundle in isolation from those held by others. When someone faces a situation

of drastic poverty, and we are in a position to help, we have humanitarian rea-

sons to do so. The normative problem of cases like these does not make any

appeal to the resource holdings of others.

Nagel assumes that “there is some minimal concern we owe to fellow hu-

man beings threatened with starvation or severe malnutrition and early death

from easily preventable diseases” and he submits that this form of humane

assistance from the well-off to those in dire need is “clearly called for quite

apart from any demand of justice, if we are not simply ethical egoists.”50 Nagel

then observes that since the realities of global poverty are so grim, justice may

actually be a side issue. Regardless of what view one takes about the appli-

cability of principles of justice on a global scale, the most pressing current

issue is what can be done in order to reduce extreme global poverty. So the

issue of justice, while philosophically more demanding, might be morally less

urgent.51

The issue of obligations of humanity is not as uncomplicated as Nagel

makes it sound however. Richard Miller advances two problems regarding

these kinds of obligations. First, it is not clear that the obligations of humanity

would be particularly demanding. Miller submits that in the ordinary view of

beneficence we are only obliged to be responsive to neediness to the extent

that our underlying dispositions to help the needy do not risk worsening our

lives by depriving us of means to pursue, enjoyably and well, worthwhile life-

goals.52 This is a controversial position of course. Others argue that we should

do virtually everything we can to help the needy, even when this means large

sacrifices of our interests and the interests of those close to us. But Miller’s

49See Blake 2002, pp. 258-60.
50Nagel 2005, p. 118.
51Nagel 2005, p. 118.
52Miller 2004b, 2007.

88



point highlights the fact that the question about the extent of our humanitarian

duties is far from clear-cut.53

The second problem with obligations of humanity that also seems to restrict

their importance for concerns of global poverty is that of freedom of alloca-

tion. Miller argues that although needy people in developing countries are dis-

proportionately those with the most severe needs and those whose needs can

be relieved at the least cost, the duty to be concerned with neediness does not

obviously require that we give their needs priority. Those whose needs are not

the most severe or easiest to relieve could reasonably complain against such a

requirement, as could potential benefactors who wish to express concern for

worthwhile goals other than supporting the neediest. Because of these con-

siderations Miller concludes that a more promising strategy for assessing our

duties to the global poor is to be found in the relationship-specific duties that

stem from the interactions characteristic of globalization.54 This is precisely

what I will do in chapter 7.

5.4 Conclusion

I have tried to answer two objections against the general idea of there being

special obligations between members of political associations. The first one,

the voluntarist objection, expresses a concern common in liberal thought that

involuntary membership of a political community is seen as sufficient for gen-

erating obligations. From a liberal perspective, this might be seen as threaten-

ing to lock us into social relationships and roles which we have not chosen.

The voluntarist objection states then, that obligations to associates, political

or otherwise, must always arise from some voluntary act such as a promise

or a contract. But we can quite easily think of examples where the voluntarist

objection in its stern formulation yields counterintuitive implications. We can

find ourselves in situations over which we do not exercise much control and

in which we acquire unchosen relationships to others – relationships which

quite plausibly can be said to create obligations. I gave an example, borrowed

from Virginia Held, where a collective consisting of three pedestrians stumble

upon the scene of an accident and, given the circumstances, become collec-

tively obligated to act in concert in order to help. There really is no reason for

such dramatic analogising. When your employer hires a new colleague, you

and your associates have a collective responsibility to make her feel welcome.

Further, obligations towards family members are often involuntary, and in

the case of children’s obligations towards parents sometimes also collective,

but even a liberal would not deny that we have such obligations. It is an in-

escapable fact of life that we do not only involuntarily stumble into scenes

53For discussions about the extent of our humanitarian duties see for instance Kekes (2002),

Miller (2004b), Singer (1972), and Unger (1996).
54Miller 2007, pp. 328-9.
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where we acquire unchosen obligations, we also stumble into a world of al-

ready established social relations and practices with regard to which we will

never have the chance to make any choices. Involuntarily acquired obliga-

tions seems to be an inescapable phenomenon. But this does not mean that

the voluntarist objection does not point out something important. It does. The

objection challenges us to offer a justifying explanation for why a certain in-

voluntary obligation has normative force. The mere existence of a social rela-

tionship, or involvement in a social practice, in itself has no normative force.

It always has to be asked whether the nature of the relationship or practice

is such that a participant has reasons to loyally commit to its requirements.

When it comes to citizenship, a useful strategy for determining whether a par-

ticular role of citizenship is reflectively acceptable, and thus worthy of loyal

commitment, is to focus on the civil, political, and social rights which are in-

cluded in the role. If properly specified, it seems that these rights are the key

to what is valuable about the role of citizenship.

The second objection, which Scheffler called the distributive objection,

takes the position of those outside particular political associations and

complains that special obligations give additional advantages to insiders.

Whenever the provision of these additional advantages works to the detriment

of needy outsiders, it seems that special obligations are unjustified. The

whole point of a political conception such as the one I am defending is

to justify the idea that we have special obligations of distributive justice

towards other members of our political community which we do not have

towards outsiders. If the justification works, the consequence will be that

the additional advantages to insiders are justified even if they are to the

disadvantage to needy outsiders. But I am prepared to acknowledge the

force of the distributive objection. Furthermore, I believe there is a way to

integrate its concerns into my political conception, by taking into account

the obligations we, as a collective, acquire when we enter into relationships

with other states, notably trade relations which I believe promise the most in

terms of putting normative demands on developed states in their dealings

with developing countries.
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6. Citizenship and Distributive Justice

THESIS: A political conception of justice might be seen as going against our

deepest convictions about justice. We normally think that membership in a

community is irrelevant from the point of view of justice. This objection is

compatible with there being special obligations between members of a com-

munity, but denies that they can be obligations of justice. The answer to this

objection is to invoke a distinction between the content and the scope of jus-

tice, and provide rationales for why associative membership matters for the

latter even though it does not for the former, and for why the obligations cre-

ated by associative membership should be seen as obligations of distributive

justice. The latter kind of rationale can be found by for instance investigating

the interconnectedness between political and social rights, and by looking into

the nature of social equality.

6.1 Caney’s Challenge

In current philosophical discussion on justice there has been much debate

about what importance special ties between compatriots – understood either

as co-nationals, countrymen or something similar – have for considerations

of distributive justice. The main question has been whether the ties between

compatriots give rise to special obligations of justice. In this debate Simon

Caney has criticized David Miller for simply assuming without argument that

the special obligations between (in Millers case) co-nationals are obligations

of justice. As Caney rightly points out there are many different types of obli-

gations, only some of which are obligations of justice. There is a possibility

then, overlooked by Miller and others, that the special obligations between

compatriots might be obligations unrelated to justice.1 In this chapter I will

defend the idea that there are special obligations between citizens that are

obligations of distributive justice.

Caney’s argument applies to all claims about special obligations that regard

them as obligations of justice. As he goes on to point out, it is not intuitively

obvious that just because a set of obligations are associative obligations they

should be understood as obligations of justice. Caney presents us with an ex-

ample in which he suggests that if we are reasonably wealthy it is plausible to

suggest that we have a social obligation to help out our siblings, should they

1Caney 1999, p. 126.

91



be impoverished. But it would not be plausible to claim that this is something

justice requires. If it did, we would have to say that our siblings are entitled
to, or that we owe them the money. Caney rightly concludes that this seems

questionable. He does not want to deny that obligations of justice could arise

in communal contexts such as among family and friends, but since not all so-

cial obligations are obligations of justice we need arguments explaining why

a certain social obligation should be understood as such.2

Furthermore, Caney argues that the logic underlying standard theories of

distributive justice suggests that we have good reasons to reject claims to the

effect that obligations arising from membership in communities like nations

or states are obligations of distributive justice. Theories of justice ordinarily

regard such memberships as wholly irrelevant for distributive judgements. As

Caney puts it “[t]he logic of all theories of justice – whether they are libertar-

ian, egalitarian, utilitarian – makes no reference to a person’s membership of a

community and treats the latter as irrelevant.”3 Caney concludes that Miller’s

claim that (national) associative obligations are obligations of distributive jus-

tice fits ill with our deepest convictions about justice. In order for an argument

about associative obligations as distributive justice obligations to work, further

explanation is needed.

We can extrapolate Caney’s argument to apply to all attempts at construing

social obligations as distributive justice obligations and regard it as a chal-

lenge to produce convincing explanations for why a certain kind of social

obligation should be understood as an obligation of justice. In this chapter I

will try to construe the special obligations between compatriots as obligations

of distributive justice in a way which I believe will survive Caney’s challenge.

Once again I want to stress however, that when I talk about distributive jus-

tice in this chapter I am talking about that part of justice which is concerned

with the difference between individuals’ bundles of resources. As previously

outlined justice can also be discussed in a wider sense.

Caney suggests that one way of avoiding his critique would be to distinguish

between the content of justice – that is the principles governing the distribu-

tion of benefits and burdens – and the scope of a system of justice.4 As we

have seen, this is the route taken by political conceptions. Caney is suspicious

of this distinction however. He views it as implausible as well as arbitrary to

divorce issues of scope from those concerning distributive criteria. He sug-

gests that it is “very puzzling” that while we regard community membership

as irrelevant for issues concerning distributive criteria we should accept its

importance when it comes to issues of scope.

It is quite obvious that behind Caney’s argument lies a cosmopolitan con-

ception of justice. Indeed, the whole point of a political conception is to ex-

plain how obligations of distributive justice comes about only within a com-

2Caney 1999, pp. 126-7.
3Caney 1999, p. 127.
4Caney 1999, p. 127.
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munity of some sort. I have outlined a political conception of justice in which

citizenship conceived of as a role was the institutional structure relevant for

the existence of obligations of distributive justice. I have also provided a ra-

tionale for the scope-criteria distinction by suggesting the ways in which state

coercion and an involvement of the will in political community matters for

determining the scope of justice. But I still need to defend the idea that the as-

sociative obligations citizens hold towards each other are indeed obligations

of distributive justice.

6.2 Connecting Citizenship With Distributive Justice

We now have the instruments, I believe, to be able to meet Caney’s challenge

and answer the question of how at least some of the obligations defined by

the role of a citizen are connected to distributive justice. Indeed this question

is particularly interesting since most other social roles involve neither redis-

tributive obligations nor any ideal of equality. As Scheffler points out, most

social roles confer distinctions of hierarchical status which in turn structure

human relationships, such as the relationships of doctors to patients, teachers

to students, parents to children, attorneys to clients, employers to employees,

and so on.5 Why then, should citizenship be any different? I can think of a

number of possible rationales.

First however, I want to make a very brief remark on the relationship be-

tween rights and obligations. The observant reader might have registered the

shift I have made from talking about the distributive obligations between citi-
zens to their rights. I have previously described distributive justice obligations
as role obligations, but here I have framed distributive justice in terms of rights

rather than obligations. Behind this shift lies the well known notion that any

right must be matched by some corresponding obligation. This notion is quite

straightforward regarding the civil rights associated with individual freedom.

A liberty-right always entails a corollary obligation not to interfere which is

held by everyone else. But when it comes to the social-rights usually associ-

ated with distributive justice, the matter is more complex. Rights to goods, ser-

vices or welfare entail corresponding obligations which cannot be discharged

by all in the same way as with civil rights. This is because, as Onora O’Neill

puts it, agents are spatially and temporally dispersed. This means that not all

of them can have the kind of access to one another that would be required if

they were all supposed to satisfy some duty to ‘positive’ intervention. Instead,

these rights, while they cannot be held by everyone, can be met by the actions

of some specified agent. Usually, they are met ‘distributively’ by setting up

institutions “that define numerous special relationships that specify for each

right-holder those from whom the right could be claimed”.6 The obligations

5Scheffler 2005, p. 17.
6O’Neill 1996, p. 130.
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in question would be held then by various welfare and tax officials, and they

would be distributed to individual citizens in the form of role obligations to,

as citizens, submit to taxation and to law enforcement.7

Fair Play

One rationale for the connection between citizenship and distributive justice

might be found in the idea of justice as fair play. We have an obligation to

perform the tasks attached to our institutional roles if we reap the benefits

provided by the schemes within which these roles are defined. As a citizen I

have an obligation of fair play to ‘do my part’ within the cooperative scheme

from which I have benefited, and doing my part consists in performing the

tasks attached to the role.8

Now, the willingness to comply with one’s obligations of fair play is a nec-

essary and sufficient condition for having a right to the share of the benefits

and burdens of cooperation. A person who does her part in a scheme of coop-

eration makes a contribution, even a sacrifice, which she does not really need

to make in order to gain the benefits of cooperation. This is the reason why a

person who makes a social contribution can legitimately demand a fair share

of those benefits from other participants in the cooperative scheme.9

There is a difference between this position and the more common under-

standing of justice as fair play, in that in justice as fair play the obligation to

do one’s part is based on the idea that one should not be a free rider, while the

role morality understanding of this obligation is that contributing to one’s so-

ciety is part of what one should do as a citizen. In justice as fair play, reaping

the benefits from a cooperative scheme triggers duties to reciprocate. In the

role obligation approach, reaping those benefits triggers duties to perform the

tasks attached to the role of a citizen, which include the obligation to do one’s

part.10 To not do one’s part is not only to be a free rider, it is also to ignore an

important part of what it means to be a citizen.

It is uncertain however, whether this rationale goes very far in allowing for

any wider redistributive claims in the domestic context, or if it will merely

demand of citizens that they engage only in exchanges which are fair and

that they should benefit proportionately from their individual input into the

cooperative system, commonly defined merely as the marginal product of their

labour.

7O’Neill 1996, p. 136.
8Cf. Simmons 1996b, p. 29.
9See Nelson 1974, pp. 425-7.

10This does not mean that there, in addition to role obligations, might also be duties of fair

play in the usual sense. Hardimon himself remarks that while the normative force of obligations

deriving from the idea of fair play does not “flow from roles”, and hence are not role obligations,

they attach to roles and provide an additional moral reason to act in accordance with their

requirements. See Hardimon 1994, p. 335.
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I think we can find other rationales which are more demanding, in an egali-

tarian sense, and which at the same time are more in line with a realist project

than the fair play-explanation in that they are not so seriously detached from

how we ordinarily view citizenship.

King and Waldron offer a number of helpful suggestions in an effort to as-

sess normative justifications for treating welfare provision and citizenship as

“intrinsically linked”.11 While I am talking about distributive justice in a per-

haps more abstract sense, King and Waldron discuss welfare provision. But

that does not matter much here. Further argument would indeed be needed in

order to connect principles of justice with welfare provision. First and most

importantly of course we need to establish, as I will try to do, that justice

requires redistribution. But we would also need an argument for why redis-

tribution should come in the form of welfare provision. I think this second

step is quite unproblematic, but also quite unnecessary for the argument I will

make.12

Citizenship, Membership and Belonging

Drawing from Nagel, I have said that the most important part involved in tak-

ing on the role of a citizen is the special involvement of the will required

for active cooperation in a society. Reflection on whether the role of a citi-

zen would be acceptable to assume amounts to a test where one asks whether

there is something valuable about this role which warrants loyal involvement

of the will in a particular political society. Through Marshall’s analysis of the

different dimensions of citizenship we gained important insights into how cit-

izenship might be valuable and how a state might win our loyalty by providing

us with a justification which defines the content of citizenship in an attractive

way and explains why we should accept state authority.

It still remains to be explained though, how citizenship is linked to the idea

of distributive justice. Why is it that the justifying explanation which the state

owes to its subjects has to involve a concern with their relative resource hold-

ings? In order to answer this, we have to go beyond the overview provided

by Marshall and look more closely at the social and political dimensions of

citizenship in particular.

When we scrutinize the notion of citizenship we also need to understand

that it is not a rigid concept. Much like all other role concepts, citizenship

is what Dworkin calls an “interpretative” concept and thus people can rea-

sonably disagree about the proper understanding and content of citizenship.13

This makes the idea of citizenship dynamic and opens up the possibility for

change in its institutional definition.

11King and Waldron 1988.
12See Murphy and Nagel (2001) for a discussion.
13Dworkin 1986, ch. 2. Cf. Hardimon 1994, pp. 336-7.
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A critical interpretation of citizenship might usefully revert to the idea of

membership. When we say that someone is a citizen of our state we often

mean that she is a full member of our community, that she belongs here and is

entitled to live and make a life here.14 And sometimes when we want to criti-

cize a state’s definition of citizenship as being too exclusive, we often do this

by pointing out that the excluded group are not treated, as they should, as full

members of our community. Remember the example given in chapter 2 about

“citizenship” offered on terms normally offered to guest workers and how this

deprived notion of citizenship would be insufficient for anyone to accept the

authority of the state. The point could be restated in terms of membership. If a
group of people, situated in a modern democratic state, were offered “citizen-

ship” on these terms, they could rightfully complain that they are not treated

as full members of the community and hence that the terms offered are insuf-

ficient for generating a justificatory explanation of why they should loyally

accept the coercive powers of the state.

King and Waldron offer a rationale for the connection between citizenship

and distributive justice which rests on the idea of what it is to be a member

of a society “like our own”.15 They refer to Britain here, but it is quite clear

that their argument applies to most western welfare states. They argue that

since people who live in Britain, or other welfare states, have become familiar

with the idea of collective provision of basic welfare and now form their lives

around it, it would be seriously disruptive to take all this away. People who live

in welfare states have become accustomed to the way welfare is provided and

the way it is paid for – out of taxation. There is disagreement at the margins

of course, about the precise array of goods and services that should be on

offer, and about the precise extent and incidence of taxation. But generally

we have all accepted this, and we organize our expectations, and our lives,

accordingly. As soon as welfare guarantees have been established in a society

and has become a primary point of reference for how people organize their

lives, it constitutes an important aspect of what it means to be a member of

this society. To attack the very idea of welfare provision then, is in a way an

attack on what it means to be a citizen of a welfare state.16

The argument can be recast in terms of reflective acceptability. Insofar as

members of a society have formed expectations and organized their lives

around the idea of redistributive justice in the shape of welfare provision, a

state has to justify its powers by providing its subjects with social rights. The

argument is analogous with the discussion above about full political rights.

The point I made there was that insofar as the members of a society have

formed a democratic culture the state has to justify its powers through, among

other things, acknowledging the democratic political rights of its citizens. The

point here is that to the extent that a ‘political culture of social equality’ has

14King and Waldron 1988, p. 432.
15King and Waldron 1988, p. 432.
16King and Waldron 1988, p. 432.
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been formed in a society, the state has to acknowledge the social rights of its

citizens in order for its powers to be justified.

I have already mentioned how a modern state has to satisfy extra condi-

tions beyond the basic legitimation demand in order to justify its powers. Po-

litical justifications must have persuasive force through standards accessible

to individuals in their historical situation, and state institutions which were

once accepted might become illegitimate as a state enters modern times and

its subjects develop certain attitudes. Williams mentions one way in which

extra conditions for legitimacy surface which is simply that someone raises

the question about the legitimacy of some institutional structure which cre-

ates disadvantages. Institutional structures are not self-legitimating, they have

to be justified. And once the question of their legitimacy has been raised, it

cannot be answered simply by their existence.17 Just as the legitimacy of hi-

erarchical political structures was questioned, and answered by democratic

political rights, the legitimacy of hierarchical economical structures has been

questioned, and answered by the modern welfare state.

King and Waldron remark that the argument from people’s expectations is

“realistic” in the sense that it focuses on a notion of citizenship which connects

comprehensively with people’s sense of their social selves, and of how they

organize their lives in our contemporary welfare states. This understanding of

realism is quite similar to my realist approach, where the job of the political

theorist is to draw political morality from analyzing the unique social relations

that structure political life, rather than trying to find out how independently

specified moral principles and values apply to politics.

But King and Waldron also want to contrast their realistic way of making

an argument which rests on the contingent fact that welfare guarantees have

been established in modern welfare states, with arguments that proceed from

an “antecedent notion of citizenship”.18 While they think that the argument

just presented has some normative force, they do not seem to think that it is

quite as strong as arguments of the latter kind, which do not so obviously rest

on contingent facts. I will soon take a look at their second kind of argument,

which connects citizenship with political equality, but I want to register that

while I agree that it is stronger, this is not because it proceeds from some

antecedent notion of citizenship. It might be antecedent historically, but not

theoretically. Arguments proceeding from contingent facts about our current

societies are only “shallow” in the sense that they refer to quite recently es-

tablished practices, while arguments proceeding from political equality are

only “deep” in the sense that they are, perhaps, more deeply entrenched in the

history of political ideas.

Since I have talked about “political culture” in this section I should per-

haps once again bring out some differences between my view and Michael

17Williams 2005, p. 7.
18King and Waldron 1988, p. 432.
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Walzer’s. His idea is that the content of principles of justice can be drawn

from analyzing culturally contingent values and meanings.19 That idea might

seem similar to mine. But it is not. I do not think culture in itself somehow de-

termines the content of justice. Cultural changes perceived very widely, such

as the move to modernity, or to the welfare state, affect what we accept as

valid justificatory explanations for state coercion. But it is still the coercive

nature of shared social and political practices, not culture, which creates the

foundation for justice in that it fundamentally alters the relationship between

the people subjected to it.20

Political Equality

The most powerful rationale connecting citizenship with distributive justice is

to be found in the association between political and economic equality. King

and Waldron call attention to the fact that in the tradition of Western politi-

cal thought there has been a strong tendency to connect political citizenship

with ideas about the proper socio-economic position of citizens. They mention

how almost all the great theorists of citizenship – from Aristotle and Cicero,

throughMachiavelli, Burke, de Tocquville, and Mill, to Hannah Arendt – have

thought that in order to be a citizen and participate fully in public life, one has

to be in a certain socio-economic position.21

King and Waldron remark that the point of looking at how the connec-

tion between citizenship and socio-economic status has been made by several

political thinkers throughout history is not to suggest that these thinkers are

sages whose authority we should submit to on matters of citizenship. The rea-

son we should find it useful to attend to the long tradition of thinking about

citizenship, is that “in our thought about modern institutions and practices we

should take advantage of whatever insights and arguments they offer.”22 This

is true, but there is also another reason which is more squarely in line with

the realist approach to political theory, namely that it highlights how the as-

sociation between citizenship and socio-economic status has for a very long

time been seen as structuring social relations and political life. This means

that the idea of this association has been accessible to individuals, and thus in

principle possible to refer to in political justifications, since at least the time

of Aristotle.

For most of history, the conclusion drawn from the observation that citizen-

ship and socio-economic status is associated has been conservative. Most of

the thinkers mentioned have argued either that the possession of some mod-

icum of wealth is necessary for full citizenship, or that a rough equality among

citizens is desirable or necessary for the proper functioning of a political so-

19Walzer 1983.
20See Sangiovanni (2007b) for a similar suggestion.
21King and Waldron 1988, pp. 425-6.
22King and Waldron 1988, p. 426.
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ciety.23 But this has often lead them to conclude that citizenship cannot be

extended to include the poor. Citizenship was regarded as the privilege of only

those who are economically secure. However, as King and Waldron point out,

the arguments for exclusion which have been put forth throughout history can

also be used as a basis for precisely the opposite conclusion. If the idea of

universal suffrage has already been established, as it has been in the modern

democratic state, the arguments for the association between citizenship and

socio-economic status should be taken to imply that we should not be content

with formal political rights. For example simply giving everybody the right to

vote is insufficient and should be supplemented with social rights in order to

make sure that everybody has the economic security which, for a long time,

has been seen as a necessary precondition for citizenship.24

How, more precisely, do social rights support political rights? First, social

rights are needed to secure political rights. Second, they are needed to make

political rights effective. The first line of argument rests on the idea that cit-

izens have to be economically independent of one another in order to avoid

unacceptable forms of domination in the realm of politics. Unless at least a

modicum of economic independence is established, some citizens will be sit-

uated in such a way that they run a great risk of becoming instruments of other

interests, rather than being able to bring their own judgements to public issues.

Once again, we can see that this idea has a considerable pedigree. We find it

for instance in Rousseau’s well-known statement in The Social Contract, that
no citizen should be so rich so that he is capable of buying another citizen, and

none so poor so that he is forced to sell himself.25 The relationship between

political and social rights in this view then, is that the latter are necessary to

ensure that no one is so economically vulnerable that she would be prepared

to surrender her political rights, and perhaps obligations as well, for money,

food or shelter.

It is quite obvious that a situation where some individuals would be pre-

pared to alienate their political rights and obligations is a situation where they

see no value in assuming the role of a citizen and no reason for involving their

will in the political community. Thus, by ignoring the importance of social

rights for securing political rights, the state would have failed in providing

a justifying explanation for its authority. And, once again, as soon as the le-

gitimacy of an institutional structure which produces disadvantages has been

questioned, it cannot legitimize itself but needs to be provided with a justifi-

catory explanation. If this justification is unsuccessful, the institution has to

be reformed or abandoned.

The second line of argument stresses the importance of social rights to make

political rights effective. It suggests that political rights only and in them-

selves might remove formal legal obstacles for political participation, but they

23Cf. King and Waldron 1988, p. 426.
24King and Waldron 1988, pp. 429-31.
25See King and Waldron 1988, p. 427.
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are insufficient in providing effective opportunities for such participation in

circumstances of deep economic inequalities.26 As Dahl points out, an enor-

mous number of aspects of human society can be converted into political re-

sources, and many of them, such as wealth, income, status, information and

so on, are intrinsically connected to socio-economic positions. Most of the

resources which are convertible into political resources are distributed in a

highly unequal fashion in all societies, and this generates inequalities in po-

litical resources which threaten to render the political rights of some citizens

exceedingly ineffective.27 Political equality is not guaranteed by simply grant-

ing every adult with the right to vote and the right to hold public office. These

formal conditions of political equality suffice to guarantee a minimum status

to everyone, but differences in economic resources will still produce great sub-

stantive inequalities in political power which are compatible with the formal

rights.28

A state would have a hard time gathering a loyal commitment from all of its

citizenry if it authoritatively specified citizenship in a way that creates a sit-

uation where some experience the nullification of their political rights by the

power exercised by those who possess more wealth. As Beitz puts it, “[o]ne

could hardly take seriously one’s status as an equal citizen, for example, if

owing to a lack of resources one was precluded from advancing one’s views

effectively in the public forum”, and more importantly “one could have little

reason for confidence that the outcomes of democratic decision making would

treat one’s prospects equitably if the distribution of political resources favored

those with vested interests in the defence of prevailing patters of social advan-

tage.”29 In such situations the unprivileged would, upon reflection, find no, or

perhaps only weak reasons for accepting the authority of the state.

The universal acceptance of political rights in modern society, and their

strong association with socio-economic factors make the argument just pre-

sented quite strong. But at the same time, the egalitarian potential of the ar-

gument is pretty weak. This is because, while it rests on a powerful idea, it

is not fundamentally egalitarian.30 The argument only tells us that economic

inequalities should be avoided insofar as they result in differences in politi-

cal resources so vast that they render political rights ineffective for parts of

the citizenry. The amount of redistribution required would depend on the cir-

cumstances, but in many cases this rationale probably rules out merely deep

economic inequalities. Indeed, the problem with inequalities in political re-

sources can be, and has been, dealt with in either, or both, of two different

ways, one of which might not require much in the way of economic redistri-

bution. A state could address the problem and maintain an egalitarian political

26Cf. Wellman 2000, p. 545, White 2007, pp. 5-6.
27Dahl 1998, p. 177.
28Nagel 2000, p. 60. See also Beitz 1989, p. 192.
29Beitz 1989, p. 192.
30Cf. Scanlon 2003, pp. 205-7.
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process by dealing directly with those elements of a social structure which

threatens to undermine political rights, mainly the distribution of income of

wealth. Or it could regulate the political process in order to insulate it from

the influence of economic inequalities, by for instance placing restrictions on

private campaigning spending or by providing public subsidies for political

activity.31

Social Equality

A more radically egalitarian argument takes the idea of improper domination

in the realm of politics and imports it to a wider social context. A “society of

equals” is, in part, a society in which citizens have a high degree of security

against domination not only within political processes, but also in their every-

day social relationships.32 The argument maintains that large differences in

material well-being are objectionable when the result is that some people are

being treated as inferior, or made to feel inferior.33

The source for this problem of inferiority may be straightforward domina-

tion. Great economic inequalities might make some people so reliant on others

for their basic well-being that their lives become susceptible to the control of

the well-off.34 But usually the matter is more subtle. Instead, the source of the

problem might be the economically created differences in political opportuni-

ties we discussed earlier. When Scheffler attempts to answer the question of

“why exactly it is important to us [...] to live in a society in which citizens

relate to one another as equals”35 he mentions, among other things, that be-

cause of the profound and formative influence of basic political institutions

“patterns of deference and privilege that are politically entrenched spill over

into personal relationships of all kinds” and therefore “distort people’s atti-

tudes toward themselves, undermining the self-respect of some and encour-

aging an insidious sense of superiority in others.”36 Further, socio-economic

differences in themselves might also be the source of social inequalities. This

is the case when, for instance, the mode of life enjoyed by the wealthiest sets

the norm for a society, and leads those who are much worse off to feel infe-

riority and shame at the way they must live.37 We saw earlier how Marshall

expresses this idea when saying that the social element of citizenship includes

the right to live the life of a civilized being according to the standards prevail-
ing in the society.38

31Beitz 1989, p. 193, White 2007, p. 6.
32Scheffler 2003, pp. 22-4, White 2007, p. 7.
33Scanlon 2003, p. 204.
34White 2007, p. 15.
35Scheffler 2005, p. 18.
36Scheffler 2005, p. 19.
37Scanlon 2003, p. 204. See also Anderson (1999, pp. 312-4), Scheffler (2005, p. 19), and Well-

man (2000, pp. 547-8) for related discussions about social equality.
38Marshall 1950, p. 11.
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Precisely what kind of system for the allocation of economic resources is

appropriate to a society of equals remains to be worked out. However, it is

not very hard to see that the understanding of equal citizenship just presented

has redistributive implications. In Scheffler’s, view an egalitarian scheme of

distributive justice is best understood as one that tries to work out the details

of such a system of allocation.39 When elaborating such a system, its effect on

the relationship between citizens would be of particular importance. It could

plausibly be argued that once the effects on these relationships of significant

inequalities in income and wealth are recognized, this should lead us to limit

the extent of economic inequalities.40

Here, we can return to the earlier idea of membership. If a society allows

great inequalities in income and wealth to influence the relationships between

its citizens so that social inequalities are created, then those who are made

to be socially dominated, or to feel inferior could rightfully complain that

they are not treated as full members of the community. A state which fails

to take social inequality into account by defining citizenship in a way which

does not protect its subjects against social domination, will be unsuccessful

in providing a justificatory explanation for why they should loyally accept its

coercive powers.

6.3 Conclusion

It is perhaps not all too apparent how the method of constructive interpretation

has structured the argument made in the last three chapters. A summary which

brings this out might be helpful.

The first step in constructive interpretation is to establish an object of in-

terpretation by tentatively identifying a practice and its content. Already at

this stage some interpretation is needed in order to establish that what we are

dealing with is indeed a social practice. This was done in chapter 4 where I

settled for an interpretation of citizenship in terms of a role. The role concep-

tion manages to bring out those complexities of citizenship which establish it

as a social practice. It encompasses relationships to different agents and wide

ranging rights and obligations, but also the fact that citizenship is also a matter

of belief and behaviour. One ‘plays’ a role and actively assumes responsibility

for the collective decisions that are made in one’s name. This strongly suggests

that citizenship is indeed a practice in the sense of a form of activity specified

by a system of rules, rather than an inactive legal status.

Our constructive interpretation proceeds in a second step where we must

settle on some general justification for the main elements of citizenship. I

have suggested two such main elements: citizenship provides us with (i) pro-

tection, safety, trust, and the conditions of cooperation; and (ii) the opportu-

39Scheffler 2005, p. 20.
40Scheffler 2005, p. 22.
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nities to plan and lead a life in accordance with justice. These two elements

characterize the purpose of citizenship.

In the last, reforming stage of constructive interpretation we adjust our

sense of what a practice really requires in order for its general justification to

work. At this stage we employ the justificatory device of reflective acceptabil-

ity to generate answers about whether particular specifications of citizenship

manage to achieve the goal or aims identified by the general justification. The

crucial question we ask is whether a particular specification of the content of

the role of citizenship is such that we have reason to loyally assume it. A use-

ful strategy for answering this question is to look at the rights a specification

of citizenship entails.

In order for element (i) of the general justification to work citizenship nec-

essarily needs to entail civil rights. These are the rights which safeguard the

freedom and security of each citizen against invasion by others. This is not

enough however. Unconstrained power in the hands of the state can be rightly

feared by citizens. In order to establish protection, safety, trust, and the condi-

tions of cooperation, citizenship must also include political rights which, at a
minimum, include some measure for popular influence.

Political rights, this time in their full standard, are also necessary for ele-

ment (ii) of the general justification to work. This element does not come into

effect before the state has moved beyond basic legitimation and has started to

act in the name of its subjects. It is because the state acts in our name that

we are provided with opportunities for exercising moral responsibility. But

for this justification to work, citizens must be recognized as normatively and

intellectually competent. This can only be done by allowing them full politi-

cal rights. Further, a citizen cannot be expected to offer her loyal commitment

to a state which acts in her name if she does not have any opportunities to

influence its law- and policy making.

This alternative route of outlining the argument also leads up to an expla-

nation of how citizenship connects with distributive justice. According to our

realist approach to political theory, justification must be addressed to indi-

viduals in a particular place and time, and have persuasive force in the light

of standards accessible to individuals in their historical situation. When we

consider the nature of the modern state, we can see that for the general justifi-

cation to work citizenship must also encompass economic and welfare rights,
which are of course expressions of distributive justice.

First, economic and welfare rights are needed to both secure political rights,

and to make them effective. Citizens must be economically independent of

one another so that they do not run the risk of being forced to surrender their

political rights for money, food or shelter. Further, large economic inequalities

might render the political rights of the resourceless quite ineffective, since

economic resources are easily converted into political ones. This suggests that

economic and welfare rights are necessary in order for both elements (i) and

(ii) of the general justification to work.
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Second, in the modern state our ideas of what constitute element (i) of the

general justification for citizenship – that is protection, safety, trust, and the

conditions of cooperation – has come to include the collective provision of

basic welfare. Citizens of modern welfare states form their lives around the

fact that their society provides welfare guarantees. To remove these guarantees

would be seriously disruptive and a threat against what is seen, by citizens, as

an important element of their protection and safety, and as facilitating trust and

cooperation between them. Without the safety-net of the welfare-state citizens

would not be so willing to take risks. And the risks they are willing to take with

the safety-net in place, such as entering into new cooperative relationships,

starting new businesses, educating oneself, and so on, are important for the

development of a society.41

Third, the modern state also incorporates an ideal of social equality accord-

ing to which citizens should experience security against domination not only

within politics, but also in their everyday social relationships. Large economic

inequalities tend to spill over to the social realm, so that some citizens are

being treated as inferior, or made to feel inferior. This also suggests that eco-

nomic and welfare rights are needed for element (i) of the general justification

to work.

41King and Waldron 1988, pp. 434-5.
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7. Fairness in International Trade

THESIS: A political conception of justice can be pluralistic. While principles

of distributive justice in their full standard depend on a strong condition of

association between the members of a state, other kinds of relationships or

practices can create other kinds of justice requirements. International trade

is an example of such a practice. Some argue that international trade is es-

sentially bargaining that ends up in ‘pure contracts’, and that considerations

of justice are inapplicable to its procedure as well as its outcomes. This is

wrong. International trade is an ongoing political project that demands an ex-

acting loyalty from participating states. Because of this international trade can

indeed be fair or unfair in its procedures as well as its outcomes.

7.1 An Alternative to Cosmopolitanism

When we speak of globalization we often refer to the dramatic increase in

international trade and investment that has taken place over the last 50 years.

We often also think of the accompanying advent of transnational regimes for

trade and finance. While seldom framed in terms of the specific phenomenon

of trade, the moral aspects of globalization have not gone unnoticed. In con-

temporary political thought, we frequently encounter a cosmopolitan attitude

according to which globalization challenges our traditional notions of what

justice demands from us. As I have tried to argue, this is an attitude that needs

to be tempered.

It certainly has to be acknowledged that the current changes in world poli-

tics, economy and culture naturally provoke the idea that we need to reassess

our conventional notions of justice. The days when international cooperation

meant only narrow military and economic cooperation are now long gone.

Instead, international cooperation increasingly consists of the construction of

new transnational institutions with their own rule-making procedures which

bind their member states. Most salient of these institutions are those of the

international trade regime. As these institutions come to bind states together

even tighter, we will increasingly encounter situations in which problems of

justice potentially arise in the international context.1

As I have previously mentioned, cosmopolitan thinkers often infer tremen-

dous impacts from the fact that states are being bound together even tighter.

1Fitzmaurice 1997, p. 16.
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In this chapter I will outline a way of assessing globalization from the point

of view of justice, in the wider sense I have called fairness, which presents

an alternative to cosmopolitanism. It is not only when considered from a cos-

mopolitan point of view that the phenomena of globalization questions our

traditional notions of justice. Indeed, globalization also places increasing pres-

sure on the scope of justice when considered from the viewpoint of a political

conception because it changes the institutional structure of our world.

My alternative is anti-cosmopolitan in that it sees justice as something

which we, at a fundamental level, owe through shared institutions only to

those with whom we stand in particular relations. But it also acknowledges

that the international trade regime constitutes an example of a cooperative

relationship through which participant members acquire obligations to each

other. These obligations put constraints upon what states and organizations

may do as members of such cooperative relationships. After presenting my

trade based alternative to cosmopolitanism as a way of construing global jus-

tice I will suggest a number of such constraints.

The normative constraints, or principles, which will be suggested for the

regulation of international trade are not meant to be exhaustive of this norma-

tive realm. I will limit myself to a discussion of only those obligations which

the parties in a relationship of trade cooperation have to each other. I can
certainly imagine that further normative principles are needed for the proper

regulation of international trade. There might, for instance, be environmental

values which the parties involved in trade have to take into account, however

I will not discuss such considerations here.

7.2 Anti-Statist Political Conceptions

In chapter 4 I presented Nagel’s argument for why requirements of equal treat-

ment depend on the strong condition of associative responsibility which is cre-

ated by the specific relationship of fellow citizenship. The idea was that the

presumption of distributive justice is created by the fact that each citizen plays

a dual role as one of the state’s subjects and as someone in whose name the

state’s authority is coercively exercised. I agreed with, and expanded on this

general idea.

But Nagel also argues that this is the only way in which requirements of

justice are created. Outside of the sovereign state no requirements of equal

treatment or distributive justice could be advanced, only basic humanitarian

requirements obtain.2 Nagel holds that this is true despite today’s significant

level of interactions between states. Some of these interactions, one might

intuitively think are proper objects for assessments from the point of view

2Nagel 2005, p. 125.
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of justice. In this chapter I will argue against Nagel’s strong statist political

conception of justice and suggest an alternative.

A Continuous Conception

Nagel discusses an objection to his statist political conception and its sharp

normative dichotomy between sovereign states and global institutions. Ac-

cording to the objection, we should observe that “there is a sliding scale of

degrees of co-membership in a nested or sometimes overlapping set of gov-

erning institutions, of which the state is only the most salient.”3 One could

then argue that in accordance with the normative framework of the political

conception we should acknowledge that “there is a corresponding spectrum of

degrees of egalitarian justice that we owe to our fellow participants in these

collective structures in proportion to our degrees of joint responsibility for and

subjection to their authority.”4 On such a theory, the scope of justice would be

relativized across societies and our social justice obligations would vary in

strength depending on the extent of relations of co-membership in, say, inter-

national trade between individuals of different states.5

Nagel acknowledges that perhaps a theory of justice could be developed

in which there is a continuous function of degrees of collective responsibility

and indeed such a suggestion would be natural in light of his general dualistic

approach in which morality is multilayered. But in the end Nagel doubts “that

the rules of international trade rise to the level of collective action needed to

trigger demands of justice, even in diluted form.”6 According to Nagel, the

relation of international trade remains essentially one of bargaining. This is

true, he says, at least until that leap is taken towards creating a collectively

authorized sovereign authority on a global scale. On Nagel’s discontinuous

political conception international treaties and conventions between sovereign

states, such as those that set up the rules of trade, are just “pure” contracts

with nothing to guarantee the justice of their results. Nagel points out how this

gives them quite a different normative nature when compared to contracts be-

tween self-interested parties within a sovereign state. Contracts set up within

a state may be part of a just socioeconomic system since they are embedded in

a background of collectively imposed property and tax law. The “pure” con-

tracts between sovereign states lack such a background and the obligations

they create “are not and need not be underwritten by any kind of socioeco-

nomic justice.”7

3Nagel 2005, p. 140.
4Nagel 2005, p. 141.
5Cf. Nagel 2005, p. 141. See also Julius (2006, pp. 190-2) and Temkin (1995, p. 74) for related

discussions.
6Nagel 2005, p. 141.
7Nagel 2005, p. 141.
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On a continuous political conception the demands of justice would depend

on a scale of degrees of collective engagement. Through international cooper-

ation we are connected across state borders through the combination of prop-

erty, commercial and labour laws of different states, through international cur-

rency markets, the international application of patent law, and the agreements

of international trade overseen and administered by the World Trade Organi-

zation (WTO).8 A continuous political conception would hold that since we

are all participating members of this network of institutions considerations of

justice are triggered. As Nagel points out such a view “is supposed to be a

variation on the political conception, according to which one can be moved

above the default position defined by human rights and collective self-interest

through participation in the institutional structures that make complex eco-

nomic interaction possible.”9

Against such a view Nagel argues that it is unable to answer the question

of in virtue of which characteristic the institutions that facilitate international

economic interaction create obligations of justice. If the institutions that make

economic interaction possible “do not act in the name of all the individuals

concerned, and are sustained by those individuals only through the agency

of their respective governments or branches of those governments”, Nagel

cannot see what it is about these institutions that would “create obligations of

justice and presumptions in favor of equal consideration for all those individu-

als”.10 He states that “[i]f the default really is a basic humanitarianism, permit-

ting voluntary interaction for the pursuit of common interests, then something

more is needed to move us up toward the higher standard of equal consider-

ation. It will not emerge merely from cooperation and the conventions that

make cooperation possible.”11

Nagel adds two qualifications to his claim. First he says that there are good

reasons, unrelated to global socioeconomic justice, to be concerned about eco-

nomic relations with states that are “internally egregiously unjust”.12 Nagel

points out how internal justice is the primary responsibility of each state, but

that “the complicity of other states in the active support or perpetuation of

an unjust regime is a secondary offence against justice.”13 Secondly, Nagel

asserts that even bargaining between states should be tempered by considera-

tions of humanity, and he thinks that “the best way of doing this in the present

world is to allow poor societies to benefit from their comparative advantage in

labor costs to become competitors in world markets.”14 Nagel’s qualifications

invite further interesting questions. One such question would consider the im-

8Nagel 2005, p. 142.
9Nagel 2005, p. 142.

10Nagel 2005, p. 142.
11Nagel 2005, pp. 142-3.
12Nagel 2005, p. 143.
13Nagel 2005, p. 143.
14Nagel 2005, p. 143.
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plications of his observation about the secondary offence against justice which

might be involved in economic relations with internally unjust states. Should

trading partners suspend trade with such states or are there other considera-

tions which work against that conclusion?15 I will make some brief comments

about these questions later, but first I will present a general critique of Nagel’s

parsimonious view regarding the normative implications of global economic

interaction.

A Pluralistic Conception

It is of great importance to observe the deceptiveness of Nagel’s statement

that if the default is a basic humanitarianism, then the institutions that make

global economic interaction possible will not move us up toward the stan-

dard of equal consideration. The statement reflects his strong statist thesis

that the existence of a sovereign state is necessary for the existence of any
obligations beyond those based on humanitarianism, not just for those obliga-

tions which concern distributive justice and equal consideration. Joshua Co-

hen and Charles Sabel point out that what is really at issue is whether there

is any characteristic of the institutions which facilitate global economic coop-

eration in virtue of which they create obligations of justice, in a wider sense,

and “greater normative demands than humanitarianism”.16 When Nagel states

that cooperation and the conventions that make cooperation possible are insuf-

ficient for triggering concerns of equal consideration, this is misleading. What

we really want to know is if these institutions trigger obligations which are

more demanding than humanitarianism, but which might very well fall short

of being egalitarian demands. It is quite possible to concede the weaker claim

that a sovereign state is necessary in order for considerations of equal concern

and of egalitarian justice to arise, while at the same time denying the much

stronger claim that the state is unique in triggering any duties beyond those

of humanitarian concern.17 This creates a normative space for duties more

demanding than basic humanitarianism, but less demanding than the higher

standard of equal concern and egalitarian distributive justice.

We could also observe that an alternative political conception which allows

for this normative space need not be continuous in the way Nagel describes

with obligations which vary in strength depending on the extent of relations of

co-membership. Our alternative conception would be pluralist since it makes

different institutional structures give rise to different sets of obligations. But

there could be unambiguous cut-off points where obligations of different sorts

come into play in their full standard rather than gradually. This would be in full

15See Risse (2007a, pp. 361-3) for a discussion of this issue.
16Cohen and Sabel 2006, p. 20.
17Cf. Cohen and Sabel 2006, pp. 19-20.
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accord with the dualist idea mentioned in chapter 2, that different regulative

principles apply to institutional structures of different natures.18

The argument could be made then, that even if economic globalization does

not trigger distributive justice in its full standard, by which I mean distribu-

tive justice in the sense concerned with relative shares of individual resource

holdings, it might trigger other duties.19 In the rest of this chapter the question

that will mainly concern me is the one of whether the institutions associated

with economic globalization and global trade trigger obligations which go be-

yond the duties of basic humanitarianism but fall short of being obligations of

distributive justice in its full standard.

How then would the institutions involved in international economic inter-

action give rise to obligations that go beyond basic humanitarianism? Nagel

seems to deny that any plausible explanation can be produced for why du-

ties more demanding than humanitarianism would be triggered as we become

gradually more interconnected throughout our world. So the challenge is to

construct a pluralistic political conception which manages to explain how

some sort of connection that does not require a sovereign state can trigger

obligations more demanding than humanitarianism.20

Nagel argues that the relation of international trade is essentially one of bar-

gaining and that the international treaties and conventions between sovereign

states which set up the rules of trade are just “pure” contracts, much like

the contracts preferred by libertarians.21 This is undoubtedly a rigorous view.

Even authors such as Mathias Risse and Michael Blake whose theories share

many features with Nagel’s acknowledge that relations of international trade

can create particular duties. Risse argues that cooperative structures, as well

as coercive structures, “are special cases of shared norms, and as such re-

quire justification to those subjected to them”.22 In a dualistic vein he then

submits that these different kinds of structures require justification appropri-

ate to their natures and thus the justification of cooperative structures per se
“leads straightforwardly merely to the demands that exchanges be fair and

that individuals benefit proportionately from their input into the cooperative

system”23, and more specifically “trade relationships, like other cooperative

structures, domestic or international, are subject to appropriate moral claims,

but those would be claims that govern trade relationships, or respectively other
cooperative structures, and nothing else.”24

Blake acknowledges that coercion in forms other than state coercion ex-

ists in the international arena. He admits for instance that certain sorts of ex-

18Rawls 1999c, p. 25. Cf. Nagel 2005, p. 122.
19Cf. Nagel 2005, p. 141.
20Cf. Cohen and Sabel 2006, p. 20.
21Nagel 2005, p. 141.
22Risse 2005c, p. 100.
23Risse 2005c, p. 100.
24Risse 2005c, pp. 101-2.
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ploitative trade relationships can indeed be coercive and must therefore be

condemned if no justification of them is available.25 But much like Risse he

insists that it is only the relationship of common citizenship which is poten-

tially justifiable through a concern for distributive justice.26

Apparently, it is quite possible to imagine a political conception of justice

that sees the sovereign state as the unique normative trigger for concerns of

distributive justice in its full standard while at the same time allowing for a

normative space in which the cooperative, or coercive, structures of interna-

tional trade relationships can be deemed unfair or unjustifiably exploitative.

In order to settle the issue between Nagel’s conception, with its sharp norma-

tive dichotomy between sovereign states and existing global institutions, and

a pluralistic view, we need to look at the structures of international trade re-

lationships and ask what might be involved in developing a justification for

them which would be appropriate to their natures. Either Nagel is right in

that there is nothing particular about these relationships which requires jus-

tification, they are simply relations of bargaining intended to produce “pure”

contracts, or something in the nature of these relationships creates a normative

space for assessing them from a point of view of justice in a wider sense, that

is from the point of view of fairness.

Someone might be surprised that I will not frame the issue of fairness in

trade in terms of ‘exploitation’. However, concerns of exploitation in the con-

text of trade are commonly construed as concerns about unfair advantage tak-
ing. The idea is usually that an exploiter is someone who “uses his or her ad-

vantage to bring about a particular arrangement, and is unconcerned whether

that arrangement is unfair or unjust to the weaker party.”27 More generally,

theories of exploitation are commonly built on norms of fairness and justice.

For a full understanding of the normative problems involved in trade, which

also include assessments of the actions of particular states and individuals, we

might need a theory of exploitation. But prior to that we need to know what

constitutes fairness in the context of trade when we conceive of trade as a

practice or institution.

7.3 Bargaining or Loyal Commitment?

The case for unconstrained free trade is mainly based on the idea of compar-
ative advantage.28 According to this theory, which goes back to economist

David Ricardo’s 1817 On the Principles of Political Economy and Taxation,
countries should specialize in what they are relatively most efficient at pro-

ducing and trade their product with other countries which also specialize in

25Blake 2002, p. 265.
26Blake 2002, p. 265.
27Wolff 1998, p. 85. See also Risse 2007a, p. 357.
28See for instance Narveson (2004, pp. 339-40) and Wolf (2004, pp. 80-1).
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what they are relatively most efficient at producing. Even if one country is

more efficient at producing everything when compared to its trading partners,

there are still mutual gains to be had from such specialization and trade. This

is why trade, at least in the long run, is mutually beneficial for all countries

involved and why a country should open itself to trade by removing barriers

such as tariffs and quotas in order not to obstruct mutually beneficial transac-

tions. What I will ask in the following is whether comparative advantage is all

there is to it, or if considerations of fairness have a place in trade relationships.

Before we can even hope to establish that fairness considerations are ap-

propriate in the context of international trade we must answer Nagel’s claim

that this relationship is essentially one of bargaining and that the international

treaties and conventions which set up the rules of trade are just “pure” con-

tracts.29 A position like that of Nagel stresses that even though no viable al-

ternative to opt out exists, which is arguably the case when it comes to the

international trade regime, all parties have voluntarily taken on the commit-

ments of trade liberalization and so it might seem that their consequent duties

are in line with the idea of a pure contract and essentially consist of honest

implementation of their part of the agreement and nothing at all beyond this.

I believe such a view is mistaken.

In the following I will once again employ the method of constructive inter-

pretation in order to assess the fairness of the international trade regime. Let

me briefly recapitulate the features of this method.30 First, we establish the

object of interpretation, by tentatively identifying a practice and its content,

in this case international trade. At this stage, some interpretation is needed

in order to establish that it is a social practice in the first place. At the sec-

ond, interpretative stage, we must settle on some general justification for the

main elements of the international trade regime. This means that we suggest

a characterization of the purpose or aim of the practice. In the last, reforming

stage, we adjust our sense of what the practice really requires in order for the

general justification to work. This means that we try to specify the principles

needed to structure international trade so that it will achieve the goal or aims

identified in the second stage.

Trade is a Social Practice

We can readily agree with Nagel that the international trade regime falls quite

short of being a structure analogous to the sovereign state with its combination

of a coercively imposed system and collective authorization by its subjects.

But we do not have to concede that international trade is nothing more than a

series of simple exchanges regulated merely by pure contracts. Following the

method of constructive interpretation, the first step is to tentatively identify

29Nagel 2005, p. 141.
30Cf. James 2005a, p. 301.
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international trade as a social practice potentially subject to assessments from

the point of view of fairness.

Aaron James picks out three features of international trade which, taken

together, he sees as providing prima facie grounds for supposing that it is a

social practice susceptible to concerns of justice. These features are that trade

(i) is undertaken for common purposes, (ii) involves the coordination of ac-

tion, and (iii) provides a distinct subject of assessment.31 James holds that

social practices normally exist because those who participate in them share

certain common purposes which rationalize some form of regular coordina-

tion. Regarding international trade, governments actively rely on global mar-

kets, and expect other governments to do the same. The common purpose of

the trade arrangements established between states is generally the mutual eco-

nomic benefits which will, at a minimum, result from specialization.32 But, as

James says, this mere coincidence of interests is not sufficient to establish that

international trade can be regarded a social practice. The common purpose of

mutual economic benefit is also a feature of pure contracts.

The second feature suggesting trade is indeed a social practice is that it

involves coordinated action. With trade, the coordinated action in question

mainly consists in mutual market reliance. James highlights how coordinated

action is of uttermost importance in any practice, “because one will have little

reason to do one’s part, and perhaps strong reason not to comply, if one lacks

sufficient assurance that one’s action is coordinated with others – assurance,

that is, that others will do their part when the time comes to do so.”33 In

the case of trade, coordinated action stems from the problems of assurance

that arise from the threat of unilateral trade protection. Continued profitable

market access has to be sufficiently assured through coordinated action for

states to comply with the rules of the game and refrain from curtailing the

market access of others.34

The need for coordinated action in itself might not be sufficient for estab-

lishing that trade is a social practice. Indeed, coordination is needed in order to

facilitate pure bargaining. But the particular form of coordinated action nec-

essary for trade – mutual market reliance – strongly suggests that it is a social

practice susceptible to fairness considerations. This becomes even more ap-

parent when we consider the aspect of international trade which is intended to

facilitate mutual market reliance: trade liberalization. This is a joint interna-

tional political project of coordinated reduction of government-imposed bar-

riers to flows of goods, services and capital. Today this process is essentially

characterized by the measures overseen and administered by the WTO. These

measures, it should be pointed out, come as a “single undertaking”, so it is not

possible for members to pick and chose from the rules of trade liberalization,

31James 2005b, p. 539.
32James 2005b, p. 540.
33James 2005b, p. 540.
34James 2005b, p. 540.
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and it is often pointed out that it is no longer a viable option to stay out of the

process.

Richard Miller remarks that the participants in this process are governments

each of which makes indefinitely long term commitments not to exercise pre-

rogatives to interfere with the flow of trade and finance, in exchange for similar

commitments from others.35 Since liberalization is a process of coordinated

long term commitment in the interest of shared benefit, it constitutes a coop-

erative relationship and as such it is potentially subject to norms regulating

this kind of relationship. We can see how both James and Miller stress the

common purpose of mutual economic benefit and the coordinated action of

mutual market reliance as features of international trade which makes it sus-

ceptible to normative regulating principles. Miller also emphasizes that inter-

national trade constitutes an indefinitely long term commitment on the part

of the participating states. Trade liberalization in particular is an ongoing po-

litical project of cooperation between states and as such potentially requires

loyal commitment from the parties involved.

It should also be pointed out that, since the WTO comes as a single un-

dertaking, states that enter into the political project of trade liberalization will

sometimes have to abide by rules which run contrary to their national inter-

est. To be sure, simple exchange also involves bargaining and parties might

compromise their interests in order to reach an agreement. But the outcome

of bargaining within the institutions of the international trade regime is ob-

viously different in that the member states have to implement the rules as a

part of its domestic law and take other measures in order to establish what is

sometimes called ‘national ownership’ of the rules.

For international trade to function properly it requires a “political will” by

the member countries to implement the obligations of treaties and conven-

tions. As J. Michael Finger puts it when discussing the General Agreement

on Tariffs and Trade (GATT) and the WTO: “national ‘ownership’ of the

rules is a necessary element in the functioning of such a system of rules.”36

Ngaire Woods also stresses that in a globalizing world “compliance with an

international trade regime requires a high level of participation, commitment,

and confidence from all members”,37 and he points out how the decentral-

ized framework of the GATT was inadequate in this respect and eventually

replaced by the WTO in 1995.

These last couple of points relate to a third feature of trade which James

emphasizes as further strengthening the case for seeing it as a social prac-

tice. This is the fact that trade provides a distinctive subject of assessment. By
this James means that international trade constitutes a structure whose orga-

nization “has its own significant consequences, over and above any particular

35Miller 2007, p. 330.
36Finger 2000, p. 432.
37Woods 1999, p. 29.
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transactions.”38 He points out how the coordination of action may exist be-

yond the interaction of particular parties, on particular occasions, and indeed

may express a kind of structure over time, and across some group of agents.

This in itself is not enough for a structure to have any normative significance

over and above particular transactions. Bargaining uncontroversially resulting

in pure contracts may certainly also have a kind of structure over time and

across individuals. But if this organizational condition holds simultaneously

with the previous conditions, we have a structure with its own significant con-

sequences which we can appropriately assess according to how it treats those

it affects.39 As the remarks above have suggested, the structure of existing

international trade satisfies the organizational condition of having significant

consequences over and above particular transactions. The trade policies of

trading parties, official treaties and conventions, and larger informal expecta-

tions, as a whole, shape the choices and expectations of individual consumers,

firms, and state agencies in trading countries.40 The effects of international

trade, and the practice itself, can thus be assessed independently of the partic-

ular transactions which take place within the practice.

James and Miller are essentially correct then, in holding the common pur-

pose of mutual economic benefit, the cooperative actions associated with mu-

tual market reliance, and the provision of a distinctive subject of assessment

to be the features of international trade that suggest that it is indeed a social

practice. This idea is further strengthened when we look more carefully at

what is involved in trade liberalization. In being a long-term commitment on

the part of the participating states, which requires high levels of participation

and confidence and a political will to implement the obligations of treaties and

conventions on the national level, trade liberalization is set apart from mere

bargaining resulting in pure contracts. These are the ways then, in which the

relationship involved in international trade is different from the undemand-

ing features of simple exchange and these are the features in virtue of which

obligations more demanding than humanitarianism are potentially created.

The Test of Loyalty and Collective Responsibility

Because of the features outlined above, international trade is dependant on

a potentially demanding loyalty on the part of the participants. As a conse-

quence, the question becomes relevant whether the member countries, most

significantly developing countries, have reason to loyally support the continu-

ation of this practice by abiding by its constituent agreements. Part of what it

means to be involved in the practice of international trade is to commit oneself

to a potentially demanding loyalty and we have a situation therefore where

it seems appropriate to ask whether the relationship in question has proper-

38James 2005b, p. 541.
39James 2005b, p. 541.
40James 2005b, p. 541.
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ties which makes it reflectively acceptable to be a part of, or in other words

whether there is something about the practice of international trade, and trade

liberalization in particular, which makes it worthy of loyal commitment.41

One might even argue that an involvement of the will is necessary to sus-

tain the cooperative project of trade liberalization. Just as Nagel argued that a

special involvement of the will is inseparable from membership in a political

society, a special involvement of the political will of states is inseparable from

membership in the international trade regime. To be sure, the institutions of

the international trade regime do not act in the name of the involved parties.

Also, no coercion such as it is exercised by a sovereign state is involved in

the international trade regime since, for instance, the WTO legal mechanisms

are insufficient to enforce any meaningful implementation.42 As Judith Bello

evocatively puts it: “[t]he WTO has no jailhouse, no bail bondsmen, no blue

helmets, no truncheons or tear gas.”43

Remember that Nagel argued that the institutions of the international trade

regime do not create obligations more demanding than basic humanitarian-

ism since they “do not act in the name of all the individuals concerned, and

are sustained by those individuals only through the agency of their respective

governments or branches of those governments”44 There are two separate con-

siderations here which I will have to address. The first one is that what might

be seen as voluntary interaction between states for the pursuit of common in-

terests does not involve the kind of coercion which marks out the sovereign

state and which, as I have previously argued, is necessary to create obligations

of distributive justice. The second consideration is that the trade regime is sus-

tained through the agency of governments, not of individuals. Let me begin

by briefly saying something about the second consideration.

Nagel seems to think that it is problematic that the institutions of the in-

ternational trade regime are sustained not by the individuals affected by the

actions of these institutions, but through the agency of their respective govern-

ments or branches thereof. It is true that the participants in the international

trade regime are governments, and that the loyalty required to sustain it fall

upon them and not upon individual citizens. But it is in line with the method

of constructive interpretation and the dualistic approach that the agents upon

which responsibility falls might be diverse. Who they are depends on the na-

ture of the structure or practice. At the root of this problem we encounter the

issue of how political responsibilities of individual citizens connect with the

responsibilities of their state. This is a separate and secondary concern which

41For a somewhat similar idea see Miller 2007. Temkin (2004, pp. 385-6) makes a similar argu-

ment although he frames it in terms of justice.
42Finger 2000, p. 432.
43Bello 1996, p. 417.
44Nagel 2005, p. 142.
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I believe could be solved in terms of role obligations.45 But I will not pursue

this issue here. It is, after all, a secondary concern.

Regarding the first consideration, I said earlier that even if we concede what

Nagel says about coercion being necessary to create demands of distributive

justice there is still a normative space for considerations of fairness – which

takes us beyond basic humanitarianism – to enter into the relationships of

international trade. What we have to do is to closely scrutinize the nature

of these relationships in order to see whether pure bargaining is all there is

to them, or whether they express features that make them proper objects of

assessment from the point of view of fairness. I have already tried to establish

that international trade is indeed something more than a voluntary interaction

for the pursuit of common interests between states. It is a social practice, and

as such it is potentially a structure which creates obligations of fairness. In

this section I will present some additional considerations regarding the nature

of international trade which I believe further strengthens the case.

While it is true that no coercion of the kind exercised by states in relation to

their citizens exists at the global level, the choice to enter into the trade regime

is still a choice which some states are forced to make. Miller draws attention

to the fact that in light of the dire needs of their citizens – needs which every

responsible government must seek to advance – developing countries have

no real alternative but to take part in the process of trade liberalization and

implement the rules prescribed by its administering institutions.46 By making

this choice they take on a potentially demanding long-term commitment to

involve their political wills in the regime by complying with its rules in order

for the cooperative project to be successful.

Robert Wade remarks that while participation in trade liberalization may

serve states’ interests better than non-participation, the reason is not necessar-

ily because of large economic benefits. Rather, it might be because substantial

power asymmetries between developing and powerful states make nonpartic-

ipation a bad option: “A small number of rich and powerful states are able

to wield ‘go-it-alone power’ and present developing countries with ultima-

tums on terms extremely advantageous to themselves.”47 Wade points out how

even a relatively powerful state like China decided to join the WTO on terms

widely seen as adverse. Before China joined the WTO it experienced constant

changes in its access to the U.S. market in particular. The Chinese decision to

join was taken in order to bring some regularity to its access to the U.S. and

European markets, even though it meant that the country had to make com-

mitments that largely exceeded those made by other countries upon entering

the organization.48

45Cf. James 2005b, pp. 537-8.
46Miller 2007, pp. 330-1.
47Wade 2006, p. 142.
48Wade 2006, p. 142.
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It has to be acknowledged then, that the vulnerable position of developing

states leaves them without any feasible alternative but to enter the interna-

tional trade regime, and that it also lays the basis for substantial differences in

bargaining power which provide opportunities for what might be considered

unfair bargaining procedures.49 As a matter of fact, there have been problems

getting developing countries to establish national ownership of the trade rules

which were the outcome of the so called Uruguay Round when the GATT was

transformed into the WTO.50 There might be different motives on the part of

developing countries for this, but what concerns us here is whether there are

normative reasons for them to withhold their loyalty from the WTO. What we

want to know is what properties a relationship of trade cooperation such as

the WTO must have in order to be reflectively acceptable.

Let me start the search for those properties by moving to the next step of

our constructive interpretation of the social practice of trade. This step entails,

first, to settle on some general justification for the main elements of the prac-

tice we have identified and, second, to adjust our sense of what the practice

requires in order for the general justification to work. That is, we want to spec-

ify the principles which need to structure the practice of trade so that it will

achieve its appropriate goal.

The Purpose of Trade

The promise of gaining from mutually beneficent trade is of course one reason

to commit to this cooperative project, and with simple exchanges this promise

seems sufficient to accept that kind of relationship. But as I have said, interna-

tional trade is more than simple exchange. The special challenges, risks, and

burdens which face people in developing nations is a feature of the cooperative

project of international trade which demonstrates how potentially demanding

the loyal commitment might be for developing countries. It also changes the

nature of the relationship from mere exchange, where the promise of a gain

is sufficient to enter, to a cooperative project where more exacting norms are

required in order for it to be worthy of loyal commitment. To see how po-

tentially demanding this practice might be, consider the costs for developing

countries associated with a commitment to trade liberalization. While, over

the long run, the situation for a typical poor person in a developing country

will be improved by trade liberalization we have to realize that once the costs

of liberalization are disaggregated among individual poor people the picture

becomes more complicated from a normative perspective.

49Miller 2007, p. 331, Temkin 2004, p. 388.
50Finger 2000, pp. 432-3. Finger lists three factors behind the lack of developing country own-

ership of the Uruguay Round rules: incomplete negotiating delegations, the ‘do it my way’

approach of the industrial country negotiators, and the creation of the WTO, which significantly

changed the options that the developing countries faced.
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When a developing economy is integrated with world markets, vulnerable

firms, shops, farms, and, often, whole sectors of the economy succumb to

new competitors. For individual poor people this might be disastrous. Take

the example of the Philippines, where reductions of tariffs on corn lowered

the import price of this staple by a third. This of course helped many poor

consumers, but it also led to a loss of hundreds of thousands of agricultural

jobs among poor people. So even if liberalization promises to improve the sit-

uation for the typical poor person, this cooperative activity forces people in

developing countries to cope with especially severe challenges, risks, and bur-

dens, which are much more severe than those imposed on people in developed

countries.51

It is an undeniable but often understated fact that trade liberalization cre-

ates both losers and winners. When a country opens up to increase interna-

tional trade, some of its citizens will inevitably lose their jobs and incomes

and whole firms will become dislocated as the factors of production are re-

allocated towards more productive uses.52 As Mandle points out, the para-

doxical fact is that the benefits associated with increased international trade

actually stem from the job loss and dislocations which occur in the process.

In developed countries the damages which follow from such transitions are, to

a greater or lesser extent, ameliorated through the traditional measures of the

welfare state.53 But in poorer states such measures are very weakly developed

or even non-existent, hence the especially severe challenges, risks, and bur-

dens facing people in developing countries opening up to the world market.

Recent research even suggests that, contrary to the experiences in developed

states, welfare spending in less developed countries has gone down as a re-

sult of economic globalization, making their citizens even more vulnerable to

dislocations.54

For these reasons, from the perspective of developing countries, securing

economic gains cannot be the sole general justification for the practice of in-

ternational trade. The practice also has to incorporate safeguards against the

challenges, risks, and burdens it carries with it. Rich states already have the

measures needed to provide such safeguards for their citizens. Developing

states do not. In order for developing states to loyally commit to the inter-

national trade regime they could reasonably demand that it integrates some

measures which will help them cope with the difficulties of the restructuring

process which comes with an increased openness to international trade. Oth-

erwise, it is hard to see why they should loyally accept the demand of market

access at times when unilateral trade protection, in the short run, would better

serve the needs of their people.

51Cf. Miller 2007, p. 330.
52Kapstein 2006, p. 80, Mandle 2003, p. 26.
53Mandle 2003, pp. 26-7.
54Rudra 2002.
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Trade liberalization in itself brings with it some measure of safeguarding

for developing countries. There is a well-established argument within inter-

national relations theory that developing countries in particular seek rules-

based, authoritative international regimes because they provide some protec-

tion against the abuse of power by stronger states.55 But this kind of protection

does not go very far. As the case of China’s entry into the WTO showed, the

search for stability in trade relations might lead a country to accept terms that

are quite adverse because the alternative of non-participation is even worse,

and the reason it is worse is because it is made so by the behavior of rich

and powerful states. Further, the rules of trade liberalization are far from an

undeniable blessing for developing countries. It is often claimed that these

rules, as an effect of power asymmetries, are designed to be of most benefit to

the richer member countries.56 This would suggest that wider measures than

merely trade liberalization in itself are certainly needed to provide safeguards

against the challenges, risks, and burdens facing developing countries entering

the international trade regime.

Looking further into what can be said to constitute the purposes of the in-

ternational trade regime it is instructive to take a look at the aims and actions

of the WTO. The agreement which establishes the WTO’s existence actually

commits the member states to a number of objectives in relation to which

liberalization is merely seen as an instrument. These objectives include: im-

proved standards of living, sustainable development, and an enhanced share

of developing countries in world trade. The Agreement further establishes that

the members are committed to contribute to these objectives by entering into

the arrangements of trade liberalization. But, as I said, the commitment to lib-

eralization is not seen as an end in itself, but as a means of achieving these

broader social ends.57

The 2001 Doha Round of trade talks further accentuated the wider social

goals of the WTO. The Round was given the name of the “Doha Develop-

ment Agenda” because of its focus on development concerns.58 Paragraph

2 of the main Ministerial Declaration stated that “[i]nternational trade can

play a major role in the promotion of economic development and the allevia-

tion of poverty.” It further recognizes that the majority of WTO members are

developing countries and foretells “to place their needs and interests at the

heart of the Work Programme adopted in this Declaration.” To this end “sus-

tainably financed technical assistance and capacity-building programmes” are

highlighted as having important roles to play. Paragraph 3 of the document

recognizes the particular vulnerabilities of the least-developed countries and

states that the members “are committed to addressing the marginalization of

55The argument was originally formulated by Krasner (1985). Cf. Narlikar 2005, p. 6.
56Cf. Barry 2005, pp. 31-2, Wade 2003.
57Cf. Narlikar 2005, p. 2.
58Cf. Narlikar 2005, p. 104.

120



least-developed countries in international trade and to improving their effec-

tive participation in the multilateral trading system.”59

While we are looking at the Doha Round we can also find motives other

than economic gains in the foreign policy goals of the developed countries

which might plausibly be seen as forming a part of a general justification

for the practice of international trade. It is often thought that global poverty

is closely linked to international insecurity and instability. Integrating devel-

oping countries into the global market through the general reduction of trade

barriers in order to stimulate economic growth and reduce poverty is thus seen

as an important instrument for enhancing global security.60 The Doha Round,

launched shortly after 9/11, became “the development Round” partly because

issues of development were seen as more urgent than ever in order to increase

global security.61

Taken together, all this points towards there being much more than merely

the promise of economic gains to the purpose of international trade. Enhanc-

ing the welfare of people in general, reducing poverty, promoting stability in

international relations and global security are all goals towards which the in-

ternational trade regime should work according to a plausible interpretation

of its general justification. Trade liberalization and mutual economic gains are

not ends in themselves then, but merely means to achieve those wider goals.

I hope this is sufficient to establish that the general justification for the inter-

national trade regime includes broader aims than merely securing economic

gains through mutual market reliance. If this is so, we can move on to specify

the principles needed to structure international trade in order for the general

justification to work.

7.4 Regulating the Practice of Trade

One of the qualifications Nagel added to his claim that no obligations above

those of basic humanitarianism would emerge from cooperation and the con-

ventions that make cooperation possible was that there are good reasons to

be concerned about economic relations with states that are “internally egre-

giously unjust”.62 While internal justice is mainly a responsibility which falls

on each state, we need to be wary of the fact that trading partners can offend

against justice by being accomplices in the active support or perpetuation of

an unjust regime.63 Supposedly, the offence involved is against those condi-

59WTO 2001.
60Wolfensohn 2002, p. 121
61Cline 2005. Similar remarks about the Doha Round are made by for instance Scheve and

Slaughter (2007), and Moravcsik (2003, p. 81).
62Nagel 2005, p. 143.
63Nagel 2005, p. 143.
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tions of justice which do not depend on associative obligations and which set

universal and pre-political limits to the legitimate use of power.64

Risse argues that the reason why oppression and other violations of negative

rights cannot be a matter of moral indifference between trading partners is

due to two conditions. The first condition is the fact that what separates trade

from simple exchange is that it is a jointly practiced activity constituting a

highly structured exchange involving markets and bodies of law regulating

them. Secondly, this activity of trade is mutually beneficial, at least for the

countries as whole. This means that trade involving oppression leads to ill-

gotten gains for all trading partners.65 However, Risse also points out that for

traders to be accomplices in the offence against negative rights they must also

be reasonably expected to know about the business practices of their partners,

and further their ongoing involvement in trade must create incentives for the

unjust regime to continue its practice. When these four conditions are fulfilled

we have a situation where a state is, on an ongoing basis, involved in trade with

an oppressive regime, and where the first state can reasonably be expected to

know about the oppression, but nevertheless continues to provide incentives

for it. In such situations trade will be partly constitutive of the oppression and

the oppressed will thus have a legitimate complaint based on their negative

rights against those who trade with their unjust regime.66 In the case of the

WTO some of the member countries are not democratic states but oligarchies

in which rulers and their families, not the citizens, are the beneficiaries of

trade agreements. There are also member states, such as Burma/Myanmar and

Brunei Darussalam which are dictatorships.67

The normative principles alluded to in this discussion are not very far-

reaching. As Risse points out, even many libertarians would agree that we

should not participate in activities constitutive of oppression or other sorts of

violations of negative rights.68 But the question of what states trading with un-

just regimes should do to rectify their offence against justice is a complicated

one indeed. Should they suspend trade or perhaps intervene in the oppressing

regime by some other means? Risse argues that disregarding these concerns

might be justified if other sufficiently good and likely consequences outweigh

them. If we are to believe many economists, this may often be the case since

trade is beneficial for economic growth, and growth is tied to the realization of

other goals which benefit those currently oppressed.69 While interesting and

important, I will not discuss this any further. The constraints set up by pre-

political obligations of justice hold regardless of the nature of the particular

64See Nagel 2005, p. 127.
65Risse 2007a, p. 361. See also Steiner 1998, p. 205.
66Risse 2007a, p. 362.
67Cf. Sample 2003, p. 135, and the members listing at the WTO web site:

http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm
68Risse 2007a, p. 363. See Steiner (1998) for a discussion from a libertarian standpoint.
69Risse 2007a, pp. 363-4.
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relationship established between trading nations. As I have said, I am more

interested in the regulations stemming from the relationship in itself.

Fairness and Inclusion

Miller, as well as Cohen and Sabel, argue that what we might call a norm of

inclusion should be integrated as a part of the institutions of the international

trade regime. Once we realize that the simple fact that someone voluntarily

agreed to interact on certain terms is insufficient for justifying these terms,

this opens the question of whether all participants’ interests are adequately

addressed in the process of liberalization.70

Cohen and Sabel argue that cooperative projects such as the institutions of

the international trade regime which produce a consequential scheme of rules

trigger a norm of inclusion, which is “a requirement of treating people as

members, whose good counts for something.”71 The concern which might be

expressed about trade liberalization from the point of view of such a norm is

that under conditions of this cooperative regime the very urgent needs of some

people are not being adequately addressed even though they could be without

large costs to those who are gaining a great deal from the regime. As Cohen

and Sabel point out this concern does not have to do with a failure to treat

some people, supposedly poor people in developing countries, as equals but a

concern that they are treated by the rule-making processes of the international

trade regime as if, beyond the humanitarian minimum, they count for nothing.

This requirement of inclusion then, that everyone’s good should count for

something, “is more than humanitarianism but not egalitarianism.”72

I agree that a norm of inclusion, which require that the interests of all peo-

ple involved are adequately addressed in the process of rule-making, has to be

included in an ongoing project of cooperation between states which require

potentially demanding loyalty. By ‘adequately addressed’ I do not mean that

equal consideration of interests is required, but that the interests of all should

at least count for something. This is admittedly vague, and the claim needs

to be specified if we are to formulate rules of inclusion for particular institu-

tions. Here the argument is simply the negative one, that no state has reason to

loyally commit to a cooperative project such as the international trade regime

with its consequential rule-making process if this process does not adequately

address the interests of its people. This at least rules out the self-interested

bargaining involved in the making of “pure contracts”.

The norm of inclusion has a procedural as well as a substantive side. Mem-

ber countries in the institutions of the international trade regime participate

70See for instance Sample (2003, pp. 159-60) who argues that whenever we interact with others

we should not disregard their basic needs during the course of our interaction. If we do, it

constitutes unjust exploitation.
71Cohen and Sabel 2006, p. 9.
72Cohen and Sabel 2006, p. 9.
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as sovereign states and as such they have a claim to be included in the rule-

making processes. As Cohen and Sabel argue, the relevant institutions cannot

take on responsibility for formulating consequential rules, accept that different

formulations would have different consequences, understand that withdrawal

from the organization would have costs, and then deny that there are any in-

clusive process norms it must meet over and above humanitarianism.73

What is true about procedural governance norms is also true of substantive

norms that focus on the outcomes of consequential rule-making. The fact that

the institutions of the international trade regime are not states does not mean

that they can make whatever collective decisions they wish just as long as they

respect a humanitarian minimum. The concern these organizations expresses

has to be more inclusive than this by being attentive to the interests of member

states and their people.74 Such norms would safeguard against instances where

threats of trade discrimination or bullying are used to mold outcomes.

While this norm of inclusion seems to take us some way towards a specifi-

cation of how the international trade regime should generally be regulated the

matter is still, as I have already said, a bit vague. We would want to know a bit

more precisely what this norm entails for certain institutions. In the follow-

ing I will proceed tentatively and say, first, something about the more specific

substantive principles that should regulate international trade. After that, I will

also make some comments on the procedural side of inclusion with a specific

reference to the participation of developing countries in the decision making

process of the WTO. My comments will be brief and tentative, saving a more

thorough investigation for some other occasion.

Substantive Fairness

Once again, we can get some help from James’s discussion of fairness in trade

where he specifies two principles of justice that apply to trade: Due Care and
Fair Distribution.75 James explicitly states that he is primarily interested in

the applicability of these principles to trade, and he ignores the question of

their ultimate justification. With a few reservations, I find the two principles

picked out by James to be quite plausible. I will follow his description of the

principles and add some qualifications. But most importantly, I will add justi-

fications of the principles in terms of reflective acceptability to the account.

The principle of Due Care states that when agents, or their activities, are

organized as a governable social practice, they are expected, as a collective,

to take precautions to prevent foreseeable negative consequences of their joint

activity, and to compensate for any harm in which it might result.76 Indeed

Due Care has both a substantive and a procedural side since precautions to

73Cohen and Sabel 2006, p. 27.
74Cohen and Sabel 2006, p. 28.
75James 2005b, p. 542.
76James 2005b, p. 542.
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prevent negative consequences of a joint activity can be diverse and include

particular procedures as well as substantive measures such as resource trans-

fers. The justification of the principle of Due Care is quite straightforward

as long as we are talking about those agents who are committed to the joint

project. In order for a participant country to loyally commit to the rules of

international trade there have to be some measures in place which protect

against or compensate for foreseeable negative consequences of the project.

As I have already said regarding developing countries, they could reasonably

demand that the trade regime integrates some measures which will help them

cope with the particular difficulties of the restructuring process demanded by

increased trade openness. These measures would include financial as well as

technical assistance.

But the way James construes the principle of Due Care gives it wider appli-

cation. In his view Due Care is concerned with anyone a practice affects, par-

ticipants as well as outsiders.77 According to my construal of the principle, is

does not have this broad an application. Due Care is only concerned with par-

ticipants in the project. The principle is justified through what participants can

require from a practice in order to offer it their loyal commitment. Such a jus-

tification through reflective acceptability does not allow for outsider’s claims

in terms of the principle of Due Care. But this does not mean that outsiders

cannot have claims against a practice which are based on other considerations

than Due Care. Besides claims based on humanitarian concerns to alleviate

any absolute deprivation, outsiders who are negatively affected by a practice

can have reasonable claims of compensation directed towards the agents of

the practice. Such a claim would be based on the idea that the outsiders are

harmed by the practice, in the sense of becoming worse off than they were at

some earlier time as a consequence of the practice.78

The principle of Fair Distribution says that a given governable practice

should be organized in such a way that those who do their part receive an

equal or otherwise acceptable share of the benefits stemming from the prac-

tice, and no more than an equal or otherwise acceptable share of the burdens

that make the benefits possible.79 James explains that the idea behind Fair Dis-

tribution is that the goods that give a social practice, of any kind, its purpose

will exist only because many agents involved in the practice act in specified

ways. Agents of the practice are asked to make specified sacrifices so that cer-

tain goods are realized. They can then reasonably claim fair return on those

sacrifices, either in the form of the promised benefits or an acceptable substi-

tute.80 Put in terms of reflective acceptability, the principle of Fair Distribution

77James 2005b, p. 543.
78I will not enter into the discussion of whether the present global institutional arrangements

and practices cause harm in this way. See for instance Pogge (2005b,a) and Risse (2005a,b) for
exchanges on this issue.

79James 2005b, p. 542.
80James 2005b, p. 543.
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is justified by the fact that a participant in a social practice would not, upon

reflection, have any reason to loyally commit to a practice and accept the sac-

rifices it demands unless the practice also contains some scheme whereby the

sacrifices are counterbalanced by a fair return. Why would a participant accept

sacrifices which create otherwise unattainable goods without any promise of

receiving a part of the goods created, or some other acceptable substitute?

There is an obvious similarity between this principle and Beitz’s theory of

international distributive justice which I discussed briefly in chapter 3. But

there are also some important differences. Beitz saw social cooperation as the

foundation for distributive justice since it creates benefits and burdens over

which conflicting distributive claims can arise.81 Beitz argued further that in-

ternational interdependence in our current world amounts to the kind of social

cooperation foundational for distributive justice since it creates benefits and

burdens that would not exist if national economies were isolated from each

other.82 This is why, in Beitz’s view, the same principles of justice which ap-

ply domestically are also at work at the global level. As I said in chapter 3,

this theory seems to rest on the idea of justice as Fair Play which says that if

one benefits from some cooperative practice, one should reciprocate by doing

one’s part in sustaining the practice when it is one’s turn to do so.83 I made

two complaints about Beitz’s theory which are important in this context.

First, Beitz was unable to explain how benefits generated from the system

of global economic interdependence create obligations to reciprocate on the

individual level. As might be remembered Beitz held that international obliga-

tions of states are “in some sense” derivative of more basic responsibilities that

individuals acquire as a result of the relations in which they stand globally.84

This leaves us with the complicated problem of establishing a normatively rel-

evant chain of connection between a singular individual, through the state to

which they belong, and to the individuals to which they owe obligations to re-

ciprocate. The principle of Fair Distribution however, falls straightforwardly

upon states and specifies collective responsibilities within social practices.85

As I said above, attaching obligations to collective agents such as states is

quite in line with the method of constructive interpretation and the dualistic

approach. The agents upon which a certain responsibility falls is determined

by the nature of the practice. We are still left with the problem of how polit-

ical responsibilities of individual citizens connect with the responsibilities of

their state. But this problem is the one of how we should understand political

obligations between citizen and state, and not Beitz’s problem of establishing

chains of relationships between globally dispersed individuals.

81Beitz 1999b, p. 131.
82Beitz 1999b, p. 149.
83Cf. Barry 1982, p. 229.
84Beitz 1999b, p. 153.
85James 2005b, p. 542, n. 17.

126



Second, I argued that justice as Fair Play, as it applies to cooperative struc-

tures, has a limited egalitarian potential. The justification of cooperative struc-

tures leads quite straightforwardly to demands that individuals benefit propor-

tionately from their input into the cooperative system and that exchanges are

fair in the sense discussed here.86 As I said earlier, this makes Beitz’s the-

ory unsuitable for the domestic context as long as we believe that equality

is of some value between citizens. Further, it should also be noted that Fair

Play only concerns those benefits which are created by joint cooperation. Any

other resources are beyond the reach of the principle. These features are com-

mon for Fair Play and the principle of Fair Distribution. As James remarks,

the latter does not rest on any idea that equal distribution has any value as

such, but rather on the idea that each participant has a presumptively equal

claim to the fruits of the joint effort, in light of the agent’s contribution to the

cooperative venture.87 Differing contributions however, motivate deviations

from equal distribution to benefits proportional to input into the cooperative

practice. This is of course motivated by what large contributors to the project

could reasonably demand in order to offer it their loyal commitment.

Procedural Fairness

In the trade relationships between developed and developing countries proce-

dural fairness becomes an issue primarily within the institutions of the interna-

tional trade regime. As I said above, the principle of Due Care has a procedural

side since one way of installing precautions to prevent negative consequences

of a practice is to account for those who would risk them in the practice’s

decision-making procedures. What then, would Due Care entail regarding the

important question of the proper influence of developing countries in the in-

ternational trade regime? Here I shall say a few words about the influence of

developing countries on the decision procedures of the WTO.

There are of course are a great number of controversial issues which could

be discussed concerning the status of developing countries within the inter-

national trade regime, and the WTO in particular. Here I will limit myself to

a brief discussion about the quite common accusation that the WTO is un-

democratic. This charge is made both with regard to the external legitimacy

of the organization, where it is claimed that it is unduly isolated from popular

input, as well as with regard to the WTO’s internal decision-making proce-

dures. Since, as I have just said, my interest is with the issue of procedural

fairness between developed and developing countries, I will only discuss the

latter charge.

In its brochure 10 Common Misunderstandings About the WTO the orga-

nization replies to the critique that its decisions are generally by consensus

and that this is in principle “even more democratic than majority rule because

86Cf. Risse 2005c, p. 100.
87James 2005b, p. 543.
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no decision is taken until everyone agrees”88 As Peter Singer submits, this is

indeed an odd view of democracy. Decision by consensus takes merely the op-

position by a single member to block changes and so this decision procedure

is very likely to preserve status quo.89 From the point of view of developing

countries, it has been argued that the requirement of consensus is a bad thing

since it can be used as a means of ensuring that their interests cannot be pur-

sued as long as it involves burdening the developed world. However, Darrel

Moellendorf remarks that while this criticism has some force it is also true

that veto power can be wielded to protect the interests of the poor.90

Poor countries make up the majority of member states of the WTO and

thus it would seem that they could in principle outvote rich countries. But this

never happens since, once again, the actual decision procedure of the WTO

is not voting but consensus. Finding consensus in the WTO is an informal

procedure which allows inequalities in power between member states to come

into play. Indeed as the organization itself admits in its brochure: “It would

be wrong to suggest that every country has the same bargaining power.”91

When a decision has to be made in the WTO the Director-General invites

selected members, usually the major trading powers, to participate in informal

consultations. When a basis for consensus is found the question is brought

forward to the WTO Council plenary session. At this stage however, the issue

is already settled.92

According to John Toye, in the decision processes of the WTO the inequal-

ities in power between members have two main sources: differences between

information about what agreements will benefit your country, and differences

in the opportunities to influence outcomes of informal negotiations.93 The is-

sue of access to information comes down to the simple resource question of

whether a country can afford to maintain an embassy or office in Geneva.94

This is where the WTO has its headquarters, and it is one of the most expen-

sive cities in the world. The problem was also highlighted by UNDP in their

Human Development Report from 1999 where it is pointed out that during the

1994 Uruguay Round of GATT only 12 of the 29 least developed countries

in the WTO had missions in Geneva. The report concludes that “although the

WTO is representative in its voting structure, its procedures, which rely on

consensus for decision-making and on committees with selected membership,

leave much scope for the delegations with more resources to influence out-

comes.”95

88WTO 2003, p. 10.
89Singer 2002, p. 75.
90Moellendorf 2005, pp. 154-5.
91WTO 2003, p. 10.
92See Toye (2003, p. 120) and Singer (2002, p. 75).
93Toye 2003, p. 120.
94Toye 2003, p. 120, Singer 2002, p. 76.
95UNDP 1999, pp. 34-5.
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A quite straightforward solution to the problem of access to information

would be for the WTO to subsidize the participation in decision making pro-

cesses of developing countries.96 As Moellendorf remarks such a demand for

subsidization is fully consistent with the Marrakesh Agreement Establishing

the WTO, which recognizes the need for “positive efforts” in order to assure

that developing counties secure a share in the growth in international trade.97

Finger importantly points out that member state participation in establishing

the rules of international trade is an important part of building a solid sense

of “owning them.”98 This suggests that the survival of the project, or at least

its efficient functioning, is dependent on increased developing state participa-

tion and thus that subsidization might be demanded from the perspective of

reflective acceptability.

While the issue of unequal access to information might be seen as a genuine

problem of inclusion, this is not obviously true about differences in negotiat-

ing power. The informal negotiating influence of a country depends simply on

the extent of its trade.99 This has, of course, been criticised. So argues for in-

stance Kapoor that the rule-making processes of the WTO involve power pol-

itics which leads to “dubious consensus and decision making, especially from

the perspective of developing countries.”100. Kapoor, as well as other critics,

suggests democratic reforms of the internal decision making procedures of the

organization. Often some form of deliberative democracy is brought forward

as the appropriate solution.

However, one could also quite plausibly claim that while integrating de-

veloping countries is a necessary and challenging task it is not at all obvious

that they have enough of a market share to be taken seriously as full part-

ners in reciprocity-based negotiations. Some commentators have suggested

that the increased influence which poor countries indeed have acquired since

the Uruguay Round is significant to an extent that sits ill with the fact that

these small and poor countries “do not have much to offer trading partners by

way of market access concessions.”101.

Many critics of the WTO more or less assume that a democratization of

its decision procedures would be a good thing without reflecting on whether

democratic principles actually are applicable to such an institution. Kapoor,

however, sees the possible objection that democracy is usually thought of as

applying to the territorially bound space of the nation-state, and in the histor-

ically specific place of Western liberal democracy. Furthermore, he also rec-

ognizes that the WTO is a state-centered and trade-related institution which

does not obviously qualify as a ‘public space’, distinct from state or econ-

96Moellendorf 2005, p. 154.
97Moellendorf 2005, p. 154. See also WTO 1994.
98Finger 2000, p. 432.
99Toye 2003, p. 121.

100Kapoor 2004, p. 523.
101Mattoo and Subramanian 2004, pp. 385-8.
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omy, to which principles of (deliberative) democracy apply. Kapoor replies

that a public space is not necessarily place- or space-bound, but that it occurs

anytime and anywhere political actors cohere and engage in debate, such as

between state-representatives at the WTO. Regarding the state-centeredness

and trade-relatedness of the WTO, Kapoor points out that while it is true that

the organization is state-centered and trade-related the WTO is still neither

state nor market, but rather a multilateral forum for negotiation and as such it

qualifies as a public space.102

There is no reason to argue against Kapoor’s insistence that the WTO con-

stitutes a public space. That is probably true. Indeed I have argued that the

international trade regime cannot plausibly be seen as neither merely a mar-

ket, nor a state. If we want to call this third kind of structure a ‘public space’,

that is fine. But the fact that the WTO is a public space is hardly enough to

establish that the organization should be governed by democratic principles,

let alone deliberative democratic ones. Even within democratic nation-states

we find examples of public spaces which are not governed by democratic prin-

ciples, such as universities, hospitals, and some cultural, religious and indeed

political organizations. These institutions are hierarchically governed and the

justification for this is that knowledge and expertise are of utmost importance

for their proper functioning.103 The fact that the WTO is a public space where

national representatives deliberate about global economic matters is enough to

establish that the deliberation needs to follow a certain set of, probably quite

inclusive, rules. But it is not enough to establish that the organization has to be

internally democratic. In order to find the proper procedural governing prin-

ciples of an organization we need to look further into its specific nature. Re-

member the dualistic slogan that different kinds of structures require different

kinds of regulative principles.

The WTO and other institutions of the international trade regime are rule-

making bodies with distinct and limited purposes which fall quite short of the

purposes we generally think require democratic decision making procedures.

Because the purposes of an organization concerned with trade are distinct and

limited there is pressure to think that it should not make its decisions regard-

less of what share in trade its members have respectively.

The modern state is of course the most obvious space for the applicability

of democratic principles. As I have said in previous chapters the main purpose

of the state is to protect its citizens. This in itself is enough to push the mod-

ern state towards establishing equal political rights for its citizens. Citizens

would not have very strong reasons to put their faiths in the hands of a state

which is beyond their control and which therefore might become part of the

problem rather than the solution to the problem of public order. But even a

basic purpose such as this is nonexistent in the case of the international trade

102Kapoor 2004, pp. 525-6.
103Dahl 1999, pp. 32-3.
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regime. Neither the WTO, nor any other organization of the international trade

regime poses any threat to the continued existence of the member states in a

manner analogous to the way in which a state poses a physical threat to its cit-

izens. So there is no pressure, at least not for this reason, to strive for political

equality within the WTO. To be sure, I have said that the purpose of the trade

regime goes beyond merely securing mutual economic gains, but none of the

other purposes I identified seem to push international trade or its institutions

towards a requirement that they should be democratically organized.

The matter is obviously complex. Developing countries could reasonably

withhold their loyalty from the WTO insofar as they are excluded from or

unable to take part in the informal decision making procedures of the organi-

zation. But it would be too excessive a demand to insist on equal influence in

these procedures.

7.5 Conclusion

I have criticized Nagel’s strong statist understanding of the political con-

ception of justice and developed an alternative pluralistic understanding. On

this pluralistic political conception, justice in its full standard is restricted to

the domestic arena but the conception is different from Nagel’s in that it al-

lows for greater normative demands than humanitarianism in the international

arena. Nagel’s statist political conception sees the state as the unique trigger of

normative demands more demanding than basic humanitarianism. A pluralist

conception allows for other kinds of institutions, practices, and relationships

to trigger such normative demands. The practice I have focused on in this

chapter is the one of international trade.

Nagel sees international trade as simply a process of bargaining

unrestrained by any principles of justice. But if we, in line with the general

approach of political realism and the method of constructive interpretation,

take a deeper look at the goals and purposes of international trade it becomes

clear that it is something more than just bargaining. Just the fact that

international trade, trough the liberalization which facilitates it, involves a

process of coordinated long term commitments on the part of states makes it a

cooperative practice that stands in potential need for justification. Further, the

fact that international trade has significant consequences, over and above the

particular transactions that occur as part of it, suggests that it can be viewed

as a practice in isolation from particular transactions and can potentially be

assessed from the point of view of justice.

A traditional answer to these observations has been that the mere fact that

trade and trade liberalization create mutual economic benefits is enough to

justify the requirements of the trade regime. But since international trade is in-

deed a social practice requiring loyal commitment from the parties involved,

it has to be asked whether the promise of economic gains is enough for the
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parties to, upon reflection, offer it their loyal commitment. From the point of

view of developing states, it is doubtful whether it is enough. Even though

developing countries become better off by following the path of trade liberal-

ization and by adapting the rules of the international trade regime, something I

do not contest, this does not settle the issue of fairness. Over the long run, the

situation for a typical poor person in a developing country will be improved by

trade liberalization. But, as Keynes said when discussing another issue, “in the

long run, we are all dead”.104 This is very true, even in the not-so-long run, for

the case we are considering. Trade liberalization creates both losers and win-

ners. This is an undeniable fact. And for individual poor people in developing

states, losing might be disastrous. This is why the promise of economic gains

cannot be the sole justification for the practice of international trade. Devel-

oping states cannot be expected to sacrifice its citizens for the promise of long

run gains. They can reasonably demand that the practice of international trade

integrates safeguards against the particular challenges, risks, and burdens they

face when they enter into it.

Safeguards can be put in terms of principles required for the international

trade regime to be acceptable upon reflection. One such principle I have con-

sidered is Due Care. Due Care prescribes precautions to prevent foreseeable

negative consequences of international trade. Its substantive side calls for a

concern with the particular challenges facing developing states when they

enter the arena of international trade. The procedural side of Due Care in-

volves giving developing counties proper influence over the decision-making

that goes on within the institutions of the international trade regime. Some

critics of organizations such as the WTO have demanded that they should be

internally governed by democratic processes. Such a demand is unreasonable.

I have argued that international trade, including its rule-making bodies, have

objectives and purposes which go beyond the mere promise of mutual eco-

nomic gains. But when compared to the modern state, these objectives and

purposes are still quite limited. They do not even include the promise of phys-

ical protection which is the founding principle of the state. For this reason,

while reform is needed to increase the influence of developing states, it is still

justifiable that the extent of a state’s influence depends on the extent of its

trade.

Another principle which must regulate the practice of trade in order for it

to be acceptable upon reflection is Fair Distribution. It is not strictly a safe-

guard in the same way as Due Care, but it is quite straightforward to see how

it could add to the reflective acceptability of international trade. What Fair

Distribution says is that a cooperative practice should be organized in such a

way so that those who do their part, who follow their undertakings, should

receive an equal or otherwise acceptable share of the benefits and burdens

104Keynes 1923. Keynes was talking, of course, about classical economic’s claim that there is a

long run tendency for economies to settle in equilibrium at full employment.
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stemming from the practice. In the case of developing states, it is quite clear

that they have to carry a quite unequal part of the burdens created by trade

liberalization. This asymmetry has to be rectified in order for the principle of

Fair Distribution to be satisfied.

133





8. Concluding Remarks

A perhaps natural reaction to the general ideas presented in this book, and

one which I have received on a number of occasions when presenting them,

is that they constitute a defence of a status quo where the haves of our world

owe very little to the have-nots. This is incorrect. At least partly. The reaction

contains two considerations which I will make a couple of brief comments

about: one is that the argument contains a status quo bias; the other that it

seems to prescribe quite undemanding duties on the part of (the citizens of)

rich states in relation to the global poor (and this is counter intuitive, unfair,

unjust, immoral, or whatever).

What I have argued is that redistribution based on principles of socioeco-

nomic equality is inapplicable on a global scale. This is because the demand

for equality is created by a special relationship between citizens of a state.

This relationship is constituted by a common membership of a particular kind

of coercive institutional structure. As citizens, we both jointly authorize a co-

ercively imposed system and act as subjects to this system. In Nagel’s words,

we play a “dual role” as “one of the society’s subjects and as one of those in

whose name its authority is exercised.”1 I have suggested that there is more

than merely a depiction in the use of the word “role” when talking about citi-

zenship. Understanding citizenship as a role, in the sense of a constellation of

rights and duties organized around an institutionally specified social function,

helps to account for several of the complexities of this notion. In particular it

helps us understand how citizenship, since it is a constellation of rights and

duties rather than a status or a singular relationship, consists of a number of

different relationships on different levels of a political system. It also helps us

understand the normative discontinuity between private and public morality,

and thus how we can be expected to assume responsibility (within reasonable

limits) for the actions of our state even at times when they are in conflict with

our personal convictions.

The fact of state coercion is one of fundamental importance. A state owes its

subjects, that is each and every citizen, a justifying explanation for why they

should accept its powers. It has to explain why it is better to accept state power

rather than the alternative of a state of nature. Such an explanation is the be-

ginning of what the role of citizenship entails. In the first step, the state offers

civil rights to explain why the protection it offers is better than the alterna-

tive. But this is insufficient since citizens can still rightly object to putting that

1Nagel 2005, p. 128.
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much power in the hands of an unconstrained coercive structure. The answer is

political rights. As we move on to the modern state, political life has expanded

to such an extent that civil and political rights will be insufficient for justifying

the powers of the state. Notably, the expectations of citizens of a modern state

have expanded and now include expectations regarding social welfare. These

expectations in themselves have normative significance. Further, social rights

are necessary for sustaining effective political rights. And lastly, the risk of so-

cial domination also speaks in favour of including so called welfare rights in a

state’s authoritative description of the citizenship role in order for a justifying

explanation of state coercion to work.

This is how the idea of redistributive justice connects with membership in a

state and why, in the end, principles of socioeconomic equality are inapplica-

ble outside state borders. There is something significant about state coercion,

and it has no counterpart on the global scale. There are rudimentary forms of

transnational coercive structures. But they all fall short of both being global

and being coercive in the sense which requires a justification through a con-

cern with distributive justice.

The fact that an idea of global justice cannot be based on principles of

egalitarian distributive justice does not mean that our duties towards the global

poor are undemanding.

First, I have argued that the normative case for international trade does not

rest solely on the claim that trade is mutually beneficial for all states involved,

including developing states. International trade is more than just bargaining

for the purpose of economic gains. It is a social practice with aims such as re-

ducing poverty, promoting stability in international relations and global secu-

rity. Because international trade is a practice with such wide goals, the promise

of economic gain is not enough to justify the practice. Developing states are

particularly vulnerable actors in the arena of international trade, and we can

only plausibly expect them to offer this practice their loyal commitment if

it institutionalizes a number of safeguards which reduce their vulnerability.

I have suggested two principles for the regulation of international trade: Due
Carewhich requires precautions to prevent foreseeable negative consequences
of international trade and compensation for any harm it causes, and Fair Dis-
tribution which requires international trade to be organized in such a way that

those who do their part in the practice receive an acceptable share of the ben-

efits created by it, and no more than an acceptable share of the burdens that

make the benefits possible.2 What is “acceptable” as a share depends on the

extent of a state’s involvement in trade. These principles seem to require quite

substantial reform of the international trade regime – reforms which would be

of greatest benefit for citizens of developing countries.

Second, and this takes me beyond what I have said in this thesis, humani-

tarian duties to relieve suffering might also be quite demanding. In chapter 5 I

2James 2005b, p. 542.
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registered some reservations regarding how demanding obligations of human-

ity might be. The first reservation was that we, as individuals, cannot plausibly

be expected to have underlying dispositions to be responsive to neediness, or

suffering, which would risk worsening our lives by depriving us of means

to pursue, enjoyably and well, worthwhile life-goals. The second reservation

was one of freedom of allocation. Even if people in developing countries are

those with the most severe needs and those whose needs can be relieved at

the least cost, humanitarian duties do not obviously require that we give their

needs priority. This is because we, as individuals fulfilling our humanitarian

obligations, must have some freedom to decide to whose neediness we should

respond.3

But these reservations are only directed towards our obligations as indi-
viduals. When we consider what duties citizens of wealthy states have as a
collective, to relieve suffering and to be responsive to the neediness of people

in developing countries, the picture might change. The two reservations above

do not seem to transfer to the collective case. At least not easily.

The potential demanding nature of humanitarian duties upon individuals

disappears when these duties are seen as falling upon states. Indeed, some

claim that wealthy states could quite effortlessly increase their foreign aid to a

level where global poverty would be completely wiped out in only a matter of

years. And this by merely an almost unnoticeable tax raise for their citizens.4

This might be a simplification. The issue of the effectiveness of foreign aid is

very complicated indeed.5 But that is a secondary concern. What is important

is that the demanding nature of humanitarian duties does not seem to be a

proper excuse for governments, as it is for individuals.

Freedom of allocation seems to be, if not non-existent, much less of an

issue for a collective agent such as a state. The reason is simply that there

probably is no strong collective will about how humanitarian duties should be

discharged. To be sure, sometimes a wealthy state might have a special kind of

relationship to some developing country or countries, almost always grounded

in some common history. But this seems to be the exception rather than the

rule when it comes to states, as opposed to singular individuals.

Before I go on to address the worry that my argument contains a status quo

bias I want to turn to another question I have received which is not so much a

critique as it is an honest query: what are the practical implications of my con-

clusion that principles of distributive justice do not extend beyond state bor-

ders? Political theorists are quite often asked about the practical implications

of their ideas. I do not think it is a question we should always accept. Estlund

remarks that there are risks involved in trying to answer both philosophical

and practical questions in the same work. If we hurry to make practical pro-

posals, we might lose sight of the philosophical problems and their possible

3See for instance Miller 2007, p. 327.
4This is argued by for instance Nielsen 2007, p. 338.
5See Wenar (2003) for a discussion about some of these complexities.
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solutions.6 Philosophical problems are often long-standing and we should not

hurry to conclusions just to be able to make practical proposals. Having said

that, I will, nevertheless, briefly comment on some possible implications of

what I have said in this thesis. After all, I have already drawn some tentative

practical suggestions from my discussion about fairness in trade.

It is important to point out first, that my conclusions in no way suggest that

the developed world should do less for poor states. The fact that principles

of distributive justice in the egalitarian sense do not extend globally does not

lead to any conclusion to the effect that current support of developing coun-

tries should be diminished.7 Development aid, humanitarian assistance and

emergency relief are commonly, and rightly, based on humanitarian consid-

erations and aimed at the relief of extreme poverty and fulfilment of basic

needs.8 They are not at all based on considerations of distributive justice. In-

deed, humanitarian duties alone tell us we should do much more to relieve

poverty. Add to this the obligations created by specific relationships between

states such as those discussed in the chapter about fairness in international

trade.

All this points towards the conclusion that when we discuss practical pro-

posals there might be a relatively large common ground available to cos-

mopolitans and those who, from different normative standpoints, defend re-

stricted views on the scope of distributive justice.9 When we look at the prac-

tical proposals of cosmopolitans I think it is quite telling that they, while

they can certainly be seen as radical suggestions in one sense still seem quite

modest from a cosmopolitan perspective. No cosmopolitan seems to argue

for the creation of a world encompassing state with the power to produce

socio-economic equality (or some other egalitarian value) on a global scale.10

Cosmopolitans’ practical proposals include things like; cancellations of the

large debts developing countries owe to financial institutions in the developed

world; or that wealthy states should subsidize sustainable development in poor

countries so that they do not have to assume the full costs of coping with cli-

mate change.11

I see no stronger reasons why these suggestions could not be endorsed by

a political conception of justice like the one I have defended. Debt relief is

a very complicated issue and both adherents and critics present good argu-

ments. It is not possible for me to say something substantive in just a few

lines. For my purposes however, it is enough to observe that debt relief has

6Estlund 2008, p. 2.
7This is generally speaking of course. In certain cases, or for certain types of aid, other consid-

erations might indicate that we should reform or resile.
8We should not be naive and think that humanitarian concerns are always what lie behind foreign

aid. More often than not a developed state’s decision to assist is primarily based on strategic

political considerations. Cf. Mandle 2006, p. 123.
9Mandle 2006, p. 122.

10Tännsjö (2006) might be an exception.
11Moellendorf 2002, pp. 92-100. See also Tan 2004, p. 201
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usually, and once again I would say rightly, been argued for as a response to

humanitarian emergencies, such as when the G7 countries decided to suspend

debt payments from twelve states in south-east Asia affected by the 2004 In-

dian Ocean earthquake and tsunami, or as an instrument for poverty reduction,

such as when the G8 in 2005 decided to write off debts owed by 18 so-called

‘Highly Indebted Poor Countries’ mainly in Africa.12

In the case of costs surrounding sustainable development it is quite easy

to see that the battle against climate change is a worldwide political project

which displays all the characteristics of a practice that require loyal commit-

ment and thus it is susceptible to assessment from the point of view of fairness.

These practical proposals then – debt cancellation and subsidized sustainable

development – do not seem to need cosmopolitan underpinnings. They could

easily be supported by a political conception. But there are indeed some cos-

mopolitan suggestions which would not be endorsed by my political concep-

tion. I am thinking of for instance Pogge’s proposal to institute a global re-

source tax that will tax wealthy states for extracting natural resources in their

own territories and that the tax revenues should be channeled to developing

states. Pogge sees his suggestion as following from an application of Rawls’s

difference principle to the global context, and he is probably right about that.13

I cannot see that Pogge’s proposal would follow from a more restrictive view

regarding the scope of egalitarian justice.14

The second consideration which opened this chapter pertained to a possi-

ble status quo-bias inherent in my argument. One might complain that my

realist approach to political theory unduly includes a bias towards existing

practices.15 According to a realist approach political theory is not just applied

moral philosophy. It is not just a matter of applying moral principles to politi-

cal issues. Instead, realism sees political thought as a project independent from

moral philosophy. A project whose purpose is to analyze and draw normative

conclusions about the natures of the unique social relations and positions –

practices, institutions, roles and so on – which structure political life.16 This

approach quite readily leads up to a particular method called constructive in-

terpretation. According to this method we should begin our normative political

reasoning by identifying an existing social practice and determine its partic-

ipants and general aims or purposes. We should then design a justificatory

device which helps us determine whether the practice, as it is currently orga-

12See Tomitova (2005) for a discussion of this initiative.
13Pogge 2002, ch. 8. Rawls’s difference principles states that any socio-economic inequalities

present in a society should optimize the socio-economic position of those who are worst off

(Rawls, 1999c, p. 65). This is the principle Pogge applies to the global level.
14I should point out that both Moellendorf and Pogge are what I have called dualist cosmopoli-

tans. They too defend political conceptions but see the institutions relevant for justice as extend-

ing globally.
15Cf. James 2005a, p. 312.
16See Williams 2005, p. 3, Yack 2006, p. 615.
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nized, can realize its aims or purposes in a way which is justifiable to each and

every participant, or if some reform is needed in order to attain justifiability.17

There is nothing that makes it impossible in any way to try to arrive at nor-

mative principles without analyzing current political life, without taking ex-

isting social practices as starting points. There is nothing wrong, so to speak,

with imagining a utopia, a world completely different from our own. But it

would be a mistake. It would be a mistake not only for practical reasons,

even though the fact that utopianism does not offer any present-day guidance

matters too. It would be a mistake mostly because utopianism is without nor-

mative force. Political thought is fundamentally about specifying principles

which are supposed to regulate what different agents do to each other within

different political structures: what is the state justified in doing towards its cit-

izens? What is a collective of states justified in doing towards a single state?

This is a search for constraints on how different kinds of political activities

can be carried out justifiably. But utopianism does not present constraints. It

presents optimizing ideals towards which we should strive.18 It is not difficult

to see how constraints specified in terms of rights and obligations have norma-

tive force over us. It is much more difficult with utopian ideals. I would even

suggest that insofar as the reasons offered in order to justify a utopian ideal

are even comprehensible to us, they are only so because the utopia which is

presented is not that different from our current world, and we implicitly rein-

terpret what the optimizing ideals would mean in terms of constraints if we

move towards utopia. After all, even utopian theorists have to start their think-

ing from somewhere. And where would that be if not from their own political

reality?

But I digress. A realist approach tells us to begin our theorizing about polit-

ical morality from existing practices. Does this objectionably bias reasoning

about political morality, justice, and fairness toward the status quo?

The first thing to note is that reasoning about political morality, which takes

existing practices as its starting point, is actually compatible with the possi-

bility that each and every existing practice is unjustified in its current form,

because it fails principles applicable to the kind of practice it is.19 If that were

the case, political realism would require substantial reform of current prac-

tices, or even revolution. This suggests that there is no status quo bias inherent

in the approach.

Further, even if an existing practice currently is justified this does not mean

that it will always be so. When I discussed that particular part of political

morality which concerns justice, I said that a political conception of justice

is open to concerns of instability. This is true about the realist approach as a

whole. Practices change. They change for different kinds of reasons, but often

as reactions to changes in the wider environment that surrounds them. Such

17James 2005a, p. 282.
18See Williams 2005, p. 2, James 2005a, p. 296.
19James 2005a, p. 312.
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changes might have consequences for the justifiability of a practice. At some

point, a practice will have changed so much that it becomes a practice of quite

another kind. When this happens, it has to be reassessed from the point of

view of justice, fairness, or some other aspect of political morality.

The instability of conclusions about political morality drawn from the re-

alist approach also suggests that has no inherent status quo bias. Reasoning

about justice and fairness from a realist standpoint is quite sensitive to real

world changes. When radical changes happen to social structures, the natures

of our roles and relationships changes as well. Consequently, their normative

content might also change. Indeed, I might be wrong about some of the empiri-

cal assumptions I have made about, for instance, the coerciveness of European

or international law. Changes radical enough might have already occurred. If

that is the case, my map of justice has to be redrawn.
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