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Foreword 
Some weeks before I started writing my thesis I had the opportunity to attend the same 

music concert as members of the International Fiscal Association in Boston, United 

States of America. I found out that the former head of tax of the OECD also attended 

the event. Since OECD is an organisation that I admire I was thrilled and asked 

someone to introduce me to him. I presented my idea of a master thesis and he let me 

know that he was very interested in the topic. He asked me to send it to him when it was 

written. Talking before thinking, I promised him that I would and he left me with his 

card. I realised later that I would have to write the thesis in English. However, the topic 

is of international matter and the English language is suitable, since the thesis is not 

limited to Swedish tax law. Apparently, there may also be international interest in the 

thesis, which therefore is written in English. 
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1 Introduction 

1.1 Taxation in a Globalised World 
The world is getting smaller. The development is globalisation, and has been an 

important factor to promote economic growth around the world. Companies of open 

economies, where cross-borders transactions are made without restrictions, are put 

under competition from companies all over the world. The new circumstances make it 

necessary for companies to review all their costs in order to stay competitive in this new 

worldwide market. The needs of many interests shall be met; purchasers of goods and 

services demand better quality to a lower price, employees want higher salaries with 

better conditions and the yield requirements from shareholders increase. One of the 

costs that a company has is corporate income tax. The corporation tax affects, among 

other things, the yields of a corporation, so a higher yield requirement from investors 

may be met by reducing the corporate income tax. Thus, to promote investment in a 

corporation it is advantageous to establish in a jurisdiction where the after-tax yield is 

the highest. If a state wants to promote business, it should have a tax system that is not 

too disturbing for companies. This creates tax competition between states. Companies 

of today have, within limits, the opportunity to pick and choose what tax system they 

want to belong to.  

Tax competition is often considered as something harmful that threatens to erode 

national tax bases.1 An international race to the bottom has been feared, where states 

compete with each other over businesses’ establishments by decreasing the corporate 

tax rates. However, there is another point of view of tax competition, where it forces the 

states to optimise their tax systems in order to be attractive for companies and thus 

promote business within their jurisdiction. The corporation tax is to a certain degree an 

obstacle that impedes business, and consequently economic growth. In this regard it is 

the tax that is harmful because it distorts the market,2 and not the tax competition. When 

the advantages of tax competition are discussed it is usually recommended to have low 

tax rates in combination with broad tax bases. What seldom is discussed is whether the 

corporation tax could be dismissed completely as a solution to tax competition and to 

                                                
1 Harmful Tax Competition – An Emerging Global Issue, p. 4. 
2 Åsa Johansson, Chistopher Heady, Jens Arnold, Bert Brys, Laura Vartia (2008), “Taxation and 
Economic Growth”, OECD Economics Department Working Papers, No. 620, p. 80 f. 
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the obstacles that the corporation tax creates to corporations worldwide.3 However, if a 

race to the bottom with the corporate tax rate would be the solution, the lost tax revenue 

would probably have to be compensated by other taxes.  

1.2 Objective  
This thesis is written with the objective to examine whether international tax 

competition causes a race to the bottom with the corporate tax rates and what would 

happen if one country would take the lead in a race to the bottom. The question of 

whether abolishing the corporation tax would be a realistic and sustainable option to 

promote trade and economic growth in Sweden from an international perspective will 

be answered. The thesis will be written in consideration of the discussions within the 

Organisation for Economic Cooperation and Development (OECD) and the European 

Union (EU) about harmful tax competition and the borderline between “fair” and 

“unfair” tax competition.  

1.3 Method  
The focus of this thesis will be on international tax aspects, such as trends in corporate 

tax rates in countries outside of Sweden and discussions in international organisations. 

Because of this there will be a deviation from the traditional legal dogmatic method in 

many parts of the thesis. Lex lata will leave space to lex ferenda.4  

The topic is international tax law. But, there is no common international law for 

direct taxation; states have their own tax systems,5 even though tax treaties limit the 

scope of states’ internal tax law in some aspects. There is however “soft law” reported 

by international organisations, which is not binding for states in their structuring of tax 

systems, but may be seen as guidance and recommendations. Soft law will play an 

important role in this thesis. The thesis is mainly tax policy oriented.  

Although there is no common international tax law, the principles to different tax 

settings are often similar in different countries, and where the principles have resulted in 

legislation the Swedish law will be used. I will use all kind of Swedish and international 

journals, books and reports that have been published in order to produce a 

comprehensive discussion.  

                                                
3 Norrman and Virin, p. 9. 
4 Latin expressions: lex lata is the law as it exists, and lex ferenda is the law as it should be. 
5 Partly limited within the EU. 
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1.4 Delimitations 
This thesis will discuss tax competition with the corporation tax, which is interesting 

from an international perspective since corporations – the capital – is less limited by the 

state boarders, in comparison to individuals and real property. This puts the corporation 

tax under more pressure in international tax competition. Moreover, corporation tax is 

often considered as the tax that is the most harmful for economic growth.6  

Geographically the thesis will be limited to tax competition in the international 

market between the OECD member states.7 That constitutes a market large enough to 

cover many important trade partners to Sweden, but it is still limited to democratic and 

industrialised states with well-functioning tax systems. An alternative more narrow 

choice of delimitation would have been to analyse the consequences of tax competition 

exclusively in the EU. However, that would have left out some interesting issues, such 

as for instance controlled foreign corporation (CFC) legislation, which is restricted 

within the EU. Because of the single market in the EU and the fundamental freedoms, 

the possibility for EU member states to protect their national tax base from tax 

competition from other member states is limited.  

Harmful tax competition as the OECD and the EU define it will naturally not be 

suggested as a method of making Sweden more attractive. However, their proposed 

borderline between harmful tax competition and harmless tax competition will be 

discussed in order to examine how tax competition may be performed without 

damaging the tax systems. Tax competition is often considered as harmful when tax 

regimes in a state make a difference between residents and non-residents, as will be 

described below. For that reason, the thesis will focus on the consequences of reducing 

the corporate tax rate generally, without special regimes and treatments of different 

entities.  

Profound descriptions and analyses of tax law and different measures to counteract 

harmful tax competition will be left outside of this thesis. The reader is assumed to be 

familiar with the subject. The concepts of the law will be used as tools to discuss the 

                                                
6 Åsa Johansson, Chistopher Heady, Jens Arnold, Bert Brys, Laura Vartia (2008), “Taxation and 
Economic Growth”, OECD Economics Department Working Papers, No. 620. 
7 The OECD has 34 member states in 2012: Australia, Austria, Belgium, Canada, Chile, Czech Republic, 
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, 
Luxembourg, Mexico, Netherlands, New Zeeland, Norway, Poland, Portugal, Republic of Korea, Slovak 
Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, United Kingdom and United States of America. 
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principal question; is there and should there be a race to the bottom with the corporate 

tax rates? 

1.5 Outline 
In chapter 2 there will be an introduction to tax competition. Some basic considerations 

will be presented such as how the concept of competition may be applicable to states’ 

tax systems and if and how corporations may choose where to be taxed. There will be a 

discussion of how globalisation has affected national corporate taxation, within the 

OECD and within the EU. The race to the bottom of corporation tax rates will be lifted. 

Is this an international trend?  

In chapter 3 selected international areas of tax law will be presented. The definition 

of harmful tax competition within the EU and the OECD will be discussed. The chapter 

will deal with CFC legislation, transfer pricing, limitations of cost deductions, such as 

interest deductions, and tax treaties. The hypothetic international consequences of an 

abolition of the Swedish corporation tax will be analysed in relation to each 

international area.  

In chapter 4 there will be a discussion of whether a complete race to the bottom is 

possible. This will be done by a presentation of the basic tax principles and their 

applicability to corporation tax. The principles behind taxation will be presented to see 

whether taxation of corporate profits is motivated.  

In chapter 5 there will be a summary of the conclusions of the thesis. 
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2 Tax Competition 

2.1 Introduction 

2.1.1 Is the Concept of Competition Applicable to States? 
Competition is normally recognised as important to optimise the market. An example is 

three hairdressers on a street in Uppsala. If this street is a free market the hairdressers 

will be forced to streamline their businesses to offer best service at best price. 

Competition is an important part of this free market where a client has the possibility to 

choose the hairdresser he finds the most attractive. The market will be optimised.  

 In international tax competition, the scenario would be similar to the described 

one, but the street is not a street with three hairdressers to choose from, but the world, 

where there are hundreds of countries to choose from. The competition may be seen as a 

competition between institutions, where the taxes would be paid in the country that 

offers the best institutions at the lowest cost. However, tax competition works 

differently. The first reason is that it is not that easy to change state of residence. 

Moving to a new country is rather more drastic than changing hairdresser, since there 

will be another legal system, another business culture, and another market. Moreover, 

changing state of residence to benefit from its tax system might lead to tax 

consequences in the former state of residence. Exit taxation occurs when business cease 

being liable to tax in Sweden because of a tax treaty, or if assets are transferred from a 

part of an enterprise that is liable to tax to another part of the same enterprise that is not 

liable to tax because of a tax treaty.8 The exit shall be treated as if the business or the 

asset was sold and the remuneration corresponds to the market price.9 

The third reason to why tax competition is not fully comparable to competition in 

the free market is that paying taxes in a country does not give a special service in return. 

Tax may be described as a coercion payment to the government of a country.10 In the 

example with the hairdressers it would still be rational to go to the most expensive 

hairdresser if you know that they are the best in dying hair. In taxes, you never know 

exactly where that extra payment goes. 

                                                
8 Ch. 22 sec. 5, paragraphs 4, 5 Income Tax Act (ITA) (1999:1229). 
9 Ch. 22, sec 7 ITA, It is however possible to have tax deferral with the exit tax within the EU, according 
to ch. 63, sec. 14, Tax Procedure Act (2011:1244). 
10 LLMS, p. 1. 
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The fourth reason to why tax competition and normal competition are not 

comparable is that individuals living in states are somehow dependent on the existence 

of the state. Normally, competition may be seen as a scene of survival of the fittest, 

where the badly fitted will be ousted. If the business of one hairdresser goes bad, it may 

close down, unlike a state. Moreover, if a state aims to offer a welfare system, where 

social misery is countered, it needs a redistributive tax system. A state constitutes of 

humans with different needs and preconditions, and both wealthy persons and not so 

wealthy persons. In a welfare state it is not possible to only satisfy the needs of the 

wealthy ones, even if that would have been the case in a free market where states were 

companies. 

These objections should be considered when discussing tax competition. Tax 

competition does not have the same preconditions as normal competition, and states as 

subjects are not comparable to companies. Despite of these objections there might still 

be an international tax competition, as will be discussed below. 

2.1.2 Tax Competition between States 
Parliaments in the states11 decide the level of public service and the tax system is 

structured in order to finance the public expenditures with tax revenue.12 The tax 

systems have mainly been developed with domestic considerations. In 1992 there was a 

slight change to this in Sweden as the currency control was abolished.13 The same 

development was going on in other countries in this time period. This liberalisation of 

capital movements made it easier for money to stream across borders. The tax systems 

of other states were thus getting available for taxpayers and consequently the tax 

systems became more sensitive to differences in the taxation between states. When 

companies decide in which state to invest, the choice will probably fall on the most 

favourable state, in many different terms such as infrastructure, effective administration, 

and labour market. Another important aspect is the level of taxation. 

The corporations’ sensitivity to taxes is important when governments make 

decisions on tax policy. The capital tax bases, of which corporate income is a part, are 

mobile across state borders14 and subsequently, if the state does not meet the needs of a 

corporation, the corporation might as well establish in another state. Although 

                                                
11 The OECD member states are considered. Not all states in the world are governed by parliaments. 
12 See also Schön, p. 1 f. 
13 Dahlberg, 2000, p. 102, LLMS p. 615. 
14 Tax Statistical Yearbook of Sweden 2012, p. 78. 
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shareholders of the corporation have the possibility to vote for their representatives in 

the parliament and thus control the tax system, it might be easier to simply establish in a 

state where the tax system is more business-friendly. In a globalised world people tend 

to vote with their feet.15  

According to some people, this exit option may be used as a valuable democratic 

control, where the governments are forced to adapt the tax system according to the 

wishes of its taxpayers, in order to keep them.16 Another aspect of tax competition is 

that this might cause necessary tax reductions, because the public sector has grown too 

large in contrary to the wishes of the taxpayers.17 However, an important detriment is 

the risk that democratic elected governments are dependant on important corporations, 

and that the fiscal power no longer belongs to the parliament, but to the shareholders.18 

This development could drastically reduce the possibility to maintain a redistributive 

welfare system. 

The bottom line is that it is difficult for states to have tax rates on capital that are 

too high in comparison to tax rates in other states, since tax rates on capital may only 

reach a certain level before the capital moves abroad.19 National tax policy of today will 

therefore be developed in consideration of the world outside of the state borders.20 This 

may cause a dilemma, particularly for high tax countries, such as for instance Sweden. 

The Swedish tax system is supposed to be uniform, meaning that tax on labour and tax 

on capital should be at the same level.21 The Swedish top statutory personal income tax 

rate on wage income is the highest of the OECD countries with 55 %.22 

2.1.3 May Corporations Choose Where to be taxed? 
The statement that corporations may choose where to be taxed is a truth with 

modification. The tax systems are structured to be continuous, and profits that are 

attributable to a certain state shall be taxed in that state, or at least – the states do 

everything within their power to tax such profits. In Sweden, as well as in many other 

                                                
15 Tiebout, A Pure Theory of Local Expenditures, Journal of Political Economy vol. 64, no 5 (1956), p. 
416-424. 
16 Schön, p. 5. 
17 Persson, p. 13 f. 
18 Schön, p. 5. 
19 Tax Statistical Yearbook of Sweden 2012, p. 78. 
20 OECD Tax Policy Reform and Economic growth, p 20.  
21 Tax Statistical Yearbook of Sweden 2012, p. 78. 
22 OECD Tax Policy Reform and Economic growth, p 34. 
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states, a resident corporation is tax liable for its worldwide income.23 Double taxation 

that might occur may be relieved by the foreign tax being credited against the Swedish 

tax. A tax, at least as high as the Swedish corporation tax, will thus be levied on income 

from Swedish corporations’ permanent establishments abroad. Creating permanent 

establishments is therefore not an effective method to avoid paying tax in the state of 

resident, at least not where double taxation is relieved by the credit method.24  

One simple option to avoid tax is certainly to not run business in a high-tax 

country, but to establish a corporation in a low-tax country instead. That way, 

corporation profits will not be taxed in the high-tax country until the profits are 

distributed as dividends (assuming that the holder of the low-taxed corporation still is a 

resident of the high-tax country and that the corporation is not a CFC25). If the 

corporation is already established in a high-tax country and wants to continue being on 

that market, the corporation may establish a subsidiary corporation in another state 

(perhaps a low-tax jurisdiction). It may use this corporation to take advantage of, among 

other things, the tax system of that state. The parent corporation may for example sell a 

patent to the subsidiary, which obligates the parent corporation to pay deductible 

royalties to the subsidiary. The parent corporation may also let the low-taxed subsidiary 

lend money to its parent, which creates deductible interest payments for the parent 

corporation. Depending on the deductibility of such payments and the level on 

withholding tax, this behaviour may reduce the reported profits and thus reduce the 

corporation tax in the state of residence of the parent corporation. However, if the 

profits are taken back to the high-tax country in the form of dividends they will 

probably be taxed one way or another. Perhaps not at corporate level if the dividends 

qualify for participation exemption, but at individual level as they are distributed. 

Moreover, transfer pricing between multinational enterprises (MNE) used in a suitable 

way may reduce the MNE’s total corporation tax. It is thus possible to defer and reduce 

the corporation tax, and to a certain extent, choose where to be taxed.  

2.2 Tax Competition in the European Union 
The EU has developed a single market where there should be no obstacles to trade 

between the states. In the preamble of the Treaty on the Functioning of the European 

Union (TFEU) it is declared that economic and social development in the EU will be 
                                                

23 Ch. 6 sec. 4 ITA. 
24 See below under section 3.1 concerning the exempt method. 
25 See below under section 3.3 concerning CFC legislation. 
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ensured and the trading obstacles caused by the borders between the member states of 

the EU will be removed. The four fundamental freedoms: free movement of persons, 

goods, services (including establishments) and capital have been introduced.26 Even 

though direct taxation is in the member states’ competence and not harmonised within 

the EU, the member states may not perform this competence in contrary of the 

fundamental freedoms in the TFEU.27 Measures introduced by member states for 

protection of their national tax bases, such as different anti-abuse rules often infringe 

fundamental freedoms, because the anti-abuse rules often discriminate foreign capital 

and investments.28 

The development in the EU contains two conflicting interests. There is the fiscal 

policy of member states, and the economic policy where the aim is to promote 

economic growth within the EU by erasing all trade obstacles. The ECJ has emphasised 

that the objective of the freedom of establishment is to enable a member-state national 

to set up a secondary establishment in another member state to run a business and thus 

promote the economic and social exchange within the Union. The freedom ensures the 

possibility of nationals of the Union to participate in the economic life of other member 

states, and take advantage of this.29 Even when a person establishes in another member 

state solely to get tax benefits, this may be in line with the objective of the freedom of 

establishment.30  

Normally, states have two ways to respond to the pressure of international tax 

competition; they may either enact countermeasures, such as anti-abuse rules to make 

sure that “their” residents contribute enough to the tax base, or they may join in the 

competition by attracting businesses by cutting the tax rates. However, the possibility 

for the EU member states to protect their tax base from tax competition in the single 

market by using anti-abuse rules is limited.31 Enactments that restrict the single market 

may only be used if the enactment pursues a legitimate aim, which is compatible with 

the TFEU and is justified because of pressing reasons of public interest. Moreover, such 

legislation must achieve the aim sought and the restriction may not go beyond what is 

                                                
26 Articles 26, 28, 45, 49, 56 and 63, TFEU. 
27 Case C-324/00, Lankhorst-Hohorst GmbH, paragraph 26, case C-446/03, Marks & Spencer plc, 
paragraph 29, case C-196/04 Cadbury Schweppes plc, paragraph 40. 
28 For instance CFC rules, below under section, 3.3, and limitation of interest deductions below under 
section 3.5.  
29 Case C-196/04 Cadbury Schweppes plc, paragraph 53. 
30 Case C-196/04 Cadbury Schweppes plc, paragraph 49.  
31 Case C-324/00, Lankhorst-Hohorst GmbH, case C-446/03, Marks & Spencer plc, case C-196/04 
Cadbury Schweppes. 
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necessary. 32  Subsequently, member states might feel forced to join in the tax 

competition. No state wants to be left behind with too high corporate tax rates, as 

mentioned previously. In this discussion it is important to notice that a proposal from 

the Council about a Common Consolidated Corporate Tax Base (CCCTB) has been 

submitted. This is legislation that if it would come into force, probably would counter 

the tax competition and harmonise business taxation within the EU. There are however 

many political and legal issues to which no solutions have been presented. I have thus 

chosen not to regard the CCCTB any further in this thesis.   

It is not only the judgements of the ECJ, disapproving the states’ tax measures, that 

triggers the enhanced tax competition within the EU. Many say that the market 

integration in general boosts the tax competition.33 Companies need to consider many 

aspects when engaging in cross-border transactions. Although there might be gains from 

a lower taxation and a new market, the cost of capital and investment restrictions, 

exchange rate unpredictability and political risks are obstacles that might impede 

international trade. If these obstacles are reduced – as in the single market of the EU – 

the opportunity to engage in cross-border transactions will increase.34 Within the EU 

and as a result of the freedom of movement, it becomes easier for companies to choose 

where to be taxed.35  

Another fact that might increase tax competition is the enlargement of the European 

Union. When new countries become members of the EU and the Union becomes more 

heterogenic there might be an acceleration of the decrease of corporate tax rates. The 

new member states of the EU, thereof many situated in Eastern Europe might not be as 

industrialised as the older member states. These countries have for long been closed 

economies, where capital has not been crossing borders. These new member states 

might not have the same well-functioning institutions and infrastructure to attract 

corporations, but use low tax rates to be attractive.36 Moreover, the labour cost is often 

much lower, which gives them another advantage in the competition. I believe that this 

                                                
32 Case C-324/00, Lankhorst-Hohorst GmbH, paragraph 33. 
33  Genschel, P, Kemmerling, A, Seils E, Accelerating Downhill: How EU Shapes Corporate Tax 
Competition in the Single Market, p. 586. 
34  Genschel, P, Kemmerling, A, Seils E, Accelerating Downhill: How EU Shapes Corporate Tax 
Competition in the Single Market, p. 588. 
35 Lang, p. 53. 
36  Genschel, P, Kemmerling, A, Seils E, Accelerating Downhill: How EU Shapes Corporate Tax 
Competition in the Single Market, p. 588 f. 
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might force the older member states to decrease the corporate tax rates as the only 

remaining measure to attract corporations. 

2.3 Race to the Bottom – an International Trend? 
One of the main questions of this thesis is whether international tax competition causes 

a race to the bottom with the corporate tax rates. What is certain is that the corporate tax 

rate has decreased among the OECD member states over the last years.37 The following 

diagram38 shows the corporate tax rates in the OECD member states in the years 1995, 

2005 and 2012 (the Swedish corporate tax rate is marked at 22 %, even though this new 

lowered rate will be effective as from 1st January 2013). 

 
There may be different explanations to this. The fall of tax rates may be due to a 

“common intellectual trend”, where income tax rates are reduced, the tax bases are 

broadened, and the corporate and personal income taxation are integrated. The 

decreased tax rates may also be due to a change of political climate, where the 

distributional purpose of taxation loses significance and the political goal is to promote 

business.39  

                                                
37 Tax Statistical Yearbook of Sweden 2012, p. 78. 
38 Tax rates from www.OECD.org /Topics/Tax/Tax Policy Analysis/ OECD Tax Database / Corporate 
and Capital income taxes / Basic (non-targeted) corporate income tax rates, 6th January 2013, The tax 
rates are “the basic combined central and sub-central (statutory) corporate income tax rate given by the 
adjusted central government rate plus the sub-central rate”.  
39 Leibrecht and Hochgatterer, Tax competition as a cause of falling corporate income tax rates, 2012, p. 
617. 
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The development towards a lower corporate tax rate is similar in Sweden. In 1988 

the corporate tax rate was at 52 %. In 1991 it was reduced to 30 %, 1993 it was reduced 

to 28 %, and 2009 it was reduced to 26.3 %.40 Many of these reforms have been 

combined with tax base broadening, so it is not certain that tax competition has been the 

only motivation to the tax rate cuts. From the 1st of January 2013 the corporate tax rate 

is reduced to 22 %. 41  The preparatory works motivates this reduction with the 

international trend towards lower corporate income tax rates. It is mentioned that the 

new EU member states have lower corporate tax rates than Sweden and that the older 

member states are also reducing theirs. The corporate tax rate is important in the choice 

of where to report the profits of a company. It is mentioned that a reduced corporate tax 

rate will make it more beneficial to report profits in Sweden, and therefore support the 

Swedish tax base.42 This is further evidence of the awareness of that corporations 

nowadays may choose where to be taxed. The motivation in the preparatory works 

clearly points at tax competition as a reason for reducing the corporate tax rate. The 

current reduction of the tax rate is not due to the Swedish corporate tax rate being much 

higher than comparable countries. 43  The following diagram shows the statutory 

corporate tax rates of the OECD member states in 2012 (the Swedish corporate tax rate 

is marked at 22 %, even though this change is from 2013, before the reduction is was at 

26.3 %). The tax rates have been rounded to the closest whole number.  

 

 
                                                

40 Prop. 2012/13:1 s. 205. 
41 Prop. 2012/13:1 s. 337.  
42 Prop. 2012/13:1 p. 209. 
43 Prop. 2012/13:1 p. 206. 
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 In the preparatory works to the reduction of the Swedish corporate tax rate it was 

argued that Sweden, as a country geographically distanced from the central Europe 

would risk losing business with a high tax rate. This reaction to tax competition is 

exactly what triggers the race to the bottom, as the countries keep undercutting the tax 

rates of each other. The trend is that almost all countries reduce their tax rates over 

time,44 and it is certain that it will be harder to deviate from the general tax rates.  

Notwithstanding many different possible reasons for the decreased tax rates, much 

research support that an international tax competition promotes a race to the bottom.45 

The OECD even recommends low tax rates and broad tax bases, even though it does not 

promote to abolish the corporation tax. However, everyone does not agree that there is a 

race to the bottom with the corporate tax rates.46 Even though the corporate tax rates are 

decreasing, the tax rates have not decreased as much as expected if a race to the bottom 

was happening. For instance, Ireland did a drastic tax rate reduction in 1997.47 The other 

states have not followed its example.  

2.4 Conclusions 
The discussion of tax competition has proceeded by many for a long time now. There 

are however objections to an international tax competition, as presented in this chapter. 

States are not as corporations, which object is to gain profits, but the states need a 

broader objective. Regarding the corporations, it shall be noticed that the corporation 

tax is not their only consideration. There are, in addition to other taxes, aspects such as 

infrastructure, effective administration, and labour market that will affect the choice of 

where to establish a corporation. Moreover, even though capital is mobile cross borders, 

goodwill at the market might force the corporation to keep the production close to its 

clienteles. Another argument against the importance of international tax competition is 

that we have a tendency of keeping our investments close, which means that capital is 

not as mobile across borders as we may think.48   

The states are however decreasing their corporate tax rates, and sometimes the 

decrease is a result of tax competition. The legislators are aware that the corporations 

                                                
44 Prop. 2012/13:1 p. 206. 
45 Genschel, P, Kemmerling, A, Seils E, p. 587, Leibrecht and Hochgatterer, p. 640, Persson s. 8, Do 
countries compete over corporate tax rates? Devereux et. Al (2008). 
46 Norrman and Virin, p 144, Enrique G. Mendoza, Linda L. Tesar, Why hasn’t tax competition triggered 
a race to the bottom? Some quantitative lessons from the EU, p. 163 f. 
47 http://www.revenue.ie /Taxes and Duties / Corporation Tax / Basis of Charge / Guidance on Revenue 
opinions on classification of activities as trading, 5th of January 2013. 
48 Norrman och Virin, p. 141.  
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may to some extent choose in what state to be taxed, and they know that the choice 

might fall on their state if the taxation is optimal. How much the corporate tax rates will 

decrease is only subject to speculation. The economists are doing their best to use 

different calculation methods to predict the future, but only time will tell. The tax rate 

cuts are made slowly as for now, so if the countries are performing a race to the bottom, 

it will take some time at the current pace. If the tax competition should trigger a race to 

the bottom with the corporate tax rates, and if the bottom should be reached, as in 

abolition, is subject to the following parts of the thesis. 
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3 International Tax 

3.1 Introduction 
Many difficulties with the corporation tax occur when cross-border trade is performed. 

In transactions across borders there is often no longer the tax system of one single 

country that shall be obeyed, but at least two. International tax law makes the distinction 

between the state of residence and the state of source. A tax subject that is a resident of 

Sweden is liable to tax for its worldwide income.49 But non-resident companies that 

raise income from Sweden because of for instance a permanent establishment situated 

here is also subject to Swedish tax.50 It is also possible to have two states of residence, 

when the tax systems of more than one state are applicable. If a corporation is registered 

in Sweden, which is the Swedish definition of Swedish resident companies,51 but has its 

management office in Poland, which is the definition of resident companies in Poland, it 

will be unlimited liable to tax in both Sweden and Poland according to their national tax 

laws.52 Moreover, cross-border payments, such as dividends, interests and royalties, are 

often subject to withholding tax in the state of source, in addition to the income taxation 

in the state of residence of the recipient.53  

This causes an overlapping between the states tax systems, which entails the risk of 

double juridical taxation, where two states levy tax on the same income for the same tax 

subject. Often there are bilateral54 tax treaties concluded between the states, which serve 

the purpose to decide the state of residence, to apportion the taxation rights between the 

state of source and the state of residence, to reduce the withholding tax rates, and thus to 

relieve the double taxation. Moreover, there are often national statutes where the state of 

residence mitigates the double taxation using different methods. There is the possibility 

to deduct the foreign tax, which is simple to administrate, but does not completely 

relieve the double taxation.55 There is the credit method where the foreign tax is credited 

                                                
49 Ch. 3, sec. 8 ITA for individuals and ch. 6 sec. 4 ITA for legal persons. 
50 Ch. 6 secs. 7, 11 ITA. 
51 Ch. 6 sec 3 ITA. 
52 www.IBFD.org  / Poland/ Country analyses/ Corporate Taxation, section 1.1.5. 
53 This is a very simplified image just to illustrate why double juridical taxation occurs. Sweden does not 
have any withholding tax on interests, but on dividends with 30 % according to sec 5 Withholding Act 
(kupongskattelag (1970:624) (with many important exceptions) and on royalties according to ch 6 sec. 11 
ITA (with exceptions). 
54 Most often the tax treaties are bilateral. There are exceptions, such as the Nordic tax treaty, which is 
multilateral. 
55 See ch. 16, secs. 18, 19 ITA. 
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from the tax in the state of residence.56 There is also the exemption method where the 

foreign income is exempt from taxation in the state of residence.57  

Another connected issue that occurs in international tax situations is the fact that by 

performing an effective tax planning it is possible to avoid paying tax, or at least to 

choose in what state to pay tax, as mentioned previously. In MNEs, internal payments 

and price settings at the right levels may ensure that profits are reported in the low-tax 

states, and losses are reported in the high-tax states.58 The possibility to avoid and evade 

tax forces the governments to act by putting in countermeasures. The countermeasures 

may be documentation requirements in cross-border transactions between related 

companies to make sure that the price set corresponds to the market price according to 

the functions performed by the companies.59 The countermeasures may also be CFC 

legislation where a shareholder risks being tax liable for profits in a corporation 

regardless of whether profits have been distributed or not. 

International corporate taxation is complicated and causes considerable compliance 

costs for corporations, and big administrative costs for the national tax agencies. 

Moreover it leads to legal uncertainty where the borderline between tax planning and 

tax evasion is thin. So would it be better without the corporation tax? There are indeed 

many arguments in favour of an abolition of the corporation tax, even on a global level, 

and what is interesting is what the reactions would be if Sweden took the lead in the 

race to the bottom, by abolishing the corporation tax. As long as the states are cutting 

the tax rates in an even pace, by small steps, no big reactions arise from the other states. 

However, whether or not it would be beneficial to Sweden to abolish the corporation tax 

completely depends on the reactions from the other states. One initial question is 

whether an abolition of the corporation tax would be considered as harmful tax 

competition, which will be discussed below. In the following subsections of this chapter 

some main topics in international tax will be presented: CFC, transfer pricing, 

limitations of cost deductions in company groups, such as interest, and tax treaties. Each 

topic will be presented briefly, a background to why this tax topic is another argument 

for abolishing the corporation tax will be given, and finally there will be an analyse of 

the effect the topic would have on an abolition of the corporation tax. 

                                                
56 See the Tax Credit Act (lag (1986:468) om avräkning av utländsk skatt). 
57 See ch. 3 sec. 9 ITA. 
58 Taxation and Economic Growth, p. 41. 
59 OECD Transfer Pricing Guidelines, paragraph 5.28 f. 
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3.2 Harmful vs. Harmless Tax Competition  

3.2.1 Definitions of Harmful Tax Competition 
Both the EU and the OECD are running projects in order to counteract harmful tax 

competition. The EU has published a code of conduct for business taxation (CoC).60 In 

its preamble it notes that tax competition may lead to tax measures that have harmful 

effects, and that member states of the EU risk losing tax revenue within the single 

market when tax competition is performed in a distortive manner. The CoC recognises 

it as potentially harmful when tax regimes in a member state provide for a significantly 

lower effective level of tax than those levels that generally apply in that member state. 

In the assessment of whether such low level of taxation is harmful, the following 

aspects may be taken in consideration: 

• whether advantages are allowed only to non-residents, 

• whether advantages are ring-fenced from the domestic market, so they do not 

affect the national tax base, 

• whether advantages are allowed even though no real economic activity is 

performed in the member state, 

• whether profit determination within multinational groups is made in accordance 

with internationally accepted principles, and 

• whether the tax measures lack transparency.61 

The EU has also declared that forbidden state aid according to the TFEU might 

constitute harmful tax competition.62 State aid in the meaning of Article 107.1 of the 

TFEU is aid coming from a member state in any form whatsoever, which distorts or 

threatens to distort the competition by favouring certain undertakings or the production 

of certain goods and affects trade between the member states. The state aid rules are 

only applicable when the aid is offered selectively. My supposition is thus that a general 

low corporate tax rate not could constitute prohibited state aid according to the TFEU. 

The OECD has published a report: Harmful Tax Competition – An Emerging 

Global Issue (the HTC-report)63 on how to recognise, and how to counteract harmful tax 

competition. The HTC-report covers financial and other services and the provision of 
                                                

60 Resolution of the Council and the representatives of the Governments of the Member States, meeting 
within the Council of December 1997 on a Code of Conduct for business taxation. 
61 Paragraph B CoC. 
62 EC Commission Notice of 11 November 1998 on the application of the State aid rules to measures 
relating to direct business taxation (98/C384/03). 
63 Harmful Tax Competition – An Emerging Global Issue, OECD Report 1998 
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intangibles.64 It sets up key factors to recognise harmful tax competition, either by states 

offering themselves as tax havens, or by states offering preferential tax regimes when 

they otherwise have normal tax rates.65 The common key factors are: 

• no or only nominal taxation on the relevant income,  

• lack of effective exchange of information,  

• lack of transparency, and  

• no requirement that activities are substantial.  

The definitions of harmful tax competition given by the OECD and the EU focus 

on tax regimes that separate the fiscal treatment of residents from non-residents and 

offers benefits only to the latter. Such regimes have the aim to attract non-resident 

companies, and consequently erode the tax base of other states. These definitions of 

harmful tax competition enable an international race to the bottom with corporate tax 

rates. If the two organisations should have tried to stop a race to the bottom of tax rates, 

they would have been forced to decide a minimum tax rate that would be applicable for 

their respective member states. In a report in 1992, the Ruding Committee suggested 

that the corporate tax rate within the EU should be at between 30-40 %.66 Its suggestion 

however, did not have any success. To set a common minimum level of tax rate in the 

EU seems like a task that would be impossible to perform, and even more difficult in 

the OECD. The member states’ tax systems are so fundamentally different from each 

other. For instance, Ireland has a corporate tax rate at 12.5 % and the United States has 

a corporation tax rate at 40 %.67 The current definitions of harmful tax competition may 

be considered as a compromise between states that could not agree on what minimum 

tax rates that should apply.68  

Hence neither the CoC nor the HTC-report distinguish a tax regime as harmful only 

because of a low general level of taxation as long as low tax rates apply generally and 

transparent.69 But if a state has a very low general tax rate, and companies decide to 

establish in that state instead of a high-tax state, this behaviour still entails a loss of tax 
                                                

64 Paragraph 6, HTC-report. 
65 Paragraph 38-44 HTC-report. 
66 Report of the Committee of Independent Experts on Company Taxation, (Ruding Committee), 
European Commission, 1992 (SEC(92)1118 final). 
67 www.OECD.org /Topics/ Tax/ Tax Policy Analysis/ OECD Tax Database / Corporate and Capital 
income taxes / Basic (non-targeted) corporate income tax rates, 6th January 2013, the tax rates are “the 
basic combined central and sub-central (statutory) corporate income tax rate given by the adjusted central 
government rate plus the sub-central rate”. 
68  Genschel, P, Kemmerling, A, Seils E, Accelerating Downhill: How EU Shapes Corporate Tax 
Competition in the Single Market, 598. 
69 Paragraph 40 f. HTC-report, B CoC. 
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revenue of the high-tax state. The difference is that when low tax rates apply generally, 

this is seen as a part of the state’s tax policy, where a state is still able to finance public 

expenditures. Such tax policy may be sustainable albeit the losses of tax revenue from 

the corporation tax. The states are free to decide their level of taxation. However, where 

non-residents get special treatment, different from the residents, the state does not lose 

its tax revenue, but creates a market where non-residents may avoid being taxed in their 

states of residence.  

3.2.2 Examples: Ireland and Estonia – Harmful? 

One interesting example of a tax system is the Irish one, with a corporate tax rate at 12.5 

%. This is the lowest statutory corporate tax rate of the OECD member states. It applies 

generally and transparent, which means that it does not constitute harmful tax 

competition according to the definitions. However, corporation tax may be seen either 

isolated as taxation of a corporation as the tax subject it is, or the corporation tax may 

be seen as making a part of the overall tax on dividends, which often is taxed twice: first 

at corporate level, and second at individual shareholder level. Ireland has a low 

corporate tax rate, but the overall tax on dividends (corporation profits and distributed 

dividends) in Ireland is at 48.4 %, which is the same as the overall tax on dividends in 

Sweden.70 This could mean that the decrease of the corporate tax rate is compensated by 

an increase of the tax rate on dividends. The decrease of the corporate tax rate does thus 

not affect resident investors who still pay the same total tax. The tax decrease is only 

beneficial to non-residents. This is not harmful tax competition according to the 

definitions, but my opinion is that such taxation could be used to attract non-resident 

investors, without Ireland wanting to decrease the overall tax on dividends. However, 

the total taxation on dividends for non-residents will depend on the taxation of the 

corresponding income in the state of residence of the shareholder, and the Irish 

withholding tax  (which probably will be reduced because of a tax treaty).71  

Another example is Estonia with a corporate tax rate at 21 %. However, this should 

be seen as a distribution tax instead of an income tax, since no tax is levied where 

profits are retained within a corporation. The corporation tax is only levied when profits 

are distributed as dividends. The corresponding income from dividends is not taxed.72 

                                                
70 Tax Statistical Yearbook of Sweden 2012, p. 79, OECD Tax Policy Reform and Economic growth, p 
39. 
71 The analysis continues below in section 3.2.3. 
72 www.IBFD.org / Estonia / Country Analyses / Corporate taxation sec. 1.1.3, 7th January 2013.  
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This taxation is not harmful according to the definitions, since the taxation does not 

make a difference between Estonian residents and non-residents. It applies generally 

and transparent.  

In my opinion, there is a disguised abolition of the corporation tax in the Estonian 

tax system. As mentioned above, corporation profits is taxed twice in most tax systems: 

the corporate taxation on accrual basis, and taxation in the hands of the individual 

shareholders when profits are distributed as dividends. Taxation of the shareholders is 

often accomplished by assistance from the distributing corporation that deducts the tax 

from the distributed profits.73 It is thus the corporations that administrate the taxation of 

the shareholders. In the Estonian tax system there is no taxation on accrual basis (which 

has the function of a corporation tax), but only when profits are distributed (which will 

be made in a similar procedure as income taxation at shareholder level for their 

dividend income). According to me, the reformation of the Estonian tax system is 

therefore equivalent to an abolition of the corporation tax. However, in order to avoid 

being deemed as performing harmful tax competition, perhaps even as being a tax 

haven, it is easier to label reformations as tax allowances for individuals, and tax 

deferral for corporations instead of an abolition of the corporation tax. The HTC-report 

underlines that a low or zero-taxation may be a sufficient factor to identify a tax haven 

if the state in question offers itself, or is perceived by others as a state where non-

residents may avoid paying tax in their states of residence. The Estonian “corporation 

tax” is at 21 %, when and if profits are distributed.  

Whether this abolition is harmful or not is another question. In my opinion, this is 

not harmful tax competition, neither according to the definitions, nor because it erodes 

the tax bases of other states in a distortive way. The corporate taxation applies 

generally, and it may be a part of the Estonian tax policy, where Estonia is still able to 

finance public expenditures. The states are free to decide their level of taxation. The 

difference between my conclusions concerning the Irish tax system and the Estonian tax 

system is based on their consequences to non-residents in relation to residents. Even 

though the Estonian corporation tax at 21 % only is levied when it is distributed and 

even though it is therefore similar to taxation of dividend income, it is the corporations 

that are tax subjects. The tax rate at 21 % is the overall taxation on dividends in Estonia, 

and both resident shareholders and non-resident shareholders are taxed at this rate for 

                                                
73 Ch. 10 sec. 15 Tax Procedure Act (2011:1244). 
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business in Estonia.74 In Ireland, there is a low taxation of corporate profits at 12.5 %. 

However, the overall taxation on dividends for residents of Ireland is at 48.4 %, and for 

non-residents it is at 12.5 % plus the withholding tax,75 which in most cases is reduced 

because of tax treaties.76 The Irish tax system is therefore more beneficial for non-

residents than residents and could erode the tax bases of other states. 

My only concern against the Estonian tax system is whether it is possible to 

perform an effective collection of other taxes, or if this could generate tax shelters for 

income that should otherwise be taxed. This is discussed more below in section 4.5. 

3.2.3 A Swedish Tax Rate at Zero – Harmful? 
The HTC-report and the CoC express that globalisation has contributed to a 

development in tax policy where the tax bases generally have been broadened and the 

tax rates generally have been reduced.77 This development is an example of the positive 

effects of international tax competition where globalisation forces the states to optimise 

their tax systems. The question is whether this development may be stretched even more 

and how much the tax rates may be reduced. Would it be considered as harmful tax 

competition if the corporate tax rate in Sweden would be set down to zero or would it be 

a result of globalisation that optimises the Swedish tax system?  

According to the HTC-report, a low or zero-taxation may be a sufficient factor to 

identify a tax haven if the state also offers itself, or is perceived by others as a state 

where non-residents may avoid paying tax in their states of residence. Sweden as it is 

today does probably not offer itself as a jurisdiction where non-residents may escape 

taxation in their states of residence. In relation to states that Sweden has concluded a tax 

treaty with, containing an exchange of information Article, Sweden exchanges 

information effectively. The Swedish Tax Agency also sent 1 154 spontaneous income 

statements to other states in 2011.78 Sweden does not have any bank secrecy that 

impedes exchange of information. I believe therefore that Sweden would not be 

considered as a tax haven only on the terms that the tax rate is reduced to zero, 

according to the definitions in the CoC and the HTC-report.  

                                                
74 The dividend income may be taxed at shareholder level in the state of residence of the non-Estonian 
residents, but that is not a question of Estonian tax policy. 
75 See the previous note. 
76 See for example Tax Treaty Ireland – Germany (1962, amended 2010), and Ireland – Austria (1966, 
amended 2009). 
77 Paragraph 21 HTC-report, preamble CoC. 
78 The Annual Report of the Swedish Tax Agency 2012, p. 37. 
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However, not all states agree on the definition of harmful tax competition in the 

CoC and the HTC-report. Some say that a very low tax rate might be harmful, 

regardless of whether it is generally low.79 It is also important to notice that neither the 

CoC nor the HTC-report is binding, even though the documents demonstrate 

predominant opinions of the member states of the organisations (Switzerland and 

Luxembourg made reservations against the HTC-report). A Swiss author has declared 

that the only legal definition of harmful tax competition may be made in the Federal 

Law of Switzerland.80 If an abolition of the corporation tax would be considered as 

harmful according to the documents, it would not entail any direct consequences for 

Sweden, apart from possibly a bad reputation. However, Sweden does not want to have 

a bad reputation in relation to the OECD states, since it would probably affect their 

willingness to trade.  

My own judgement of the distortive effects of an abolition of the corporation tax in 

Sweden is comparable to my conclusion concerning the Irish corporation tax. If the 

abolition of the corporation tax would be compensated by an increase of the taxation of 

dividends at individual level, the abolition would only be beneficial to non-resident 

shareholders, and could thus be distortive. If the abolition would not be compensated by 

an increased taxation of dividend income, it may be said that the tax policy is structured 

in order to tax capital income once only: at individual level. Swedish individual 

residents would be taxed according to the Swedish tax rate at 30 %,81 and non-residents 

would be taxed in their states of residence (plus the withholding tax, supposedly at a 

reduced rate because of a tax treaty). Both the Swedish residents and the non-residents 

would have benefits of the abolition. This is, of course, depending on the level on 

taxation on income from dividends in the other state. If there is a very low taxation on 

income from dividends in that state, my previous argumentation leads to the conclusion 

that an abolition of the corporation tax in Sweden is distortive. However, whether the 

Swedish tax system is distortive or not, should not depend on the taxation in other 

states. This means that the corporate taxation should be seen isolated, in contrary to my 

proposal earlier. The discussion goes in circles. Nevertheless, my opinion is that an 

abolition of the corporation tax could theoretically be used to attract non-resident 

                                                
79 See Meussen, Gerard T.K. National Report the Netherlands, in Tax competition in Europe, edited by 
Wolfgang Schön, p. 337. 
80 Waldburger, Robert, National Report Switzerland, in Tax Competition in Europe, edited by Wolfgang 
Schön, p. 472. 
81 Disregarding that there might be other tax rates. 
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investors, but the abolishing state could not be blamed for it. It is just tax competition at 

its best. 

3.3 Controlled Foreign Corporation Legislation 
CFC rules make sure that taxpayers, who control foreign corporations situated in low-

tax jurisdictions, are taxed in their states of residence. This means that some 

shareholders of a CFC are taxed for the undistributed profits of the CFC.82 The CFC is 

considered as fiscally transparent.83 In Sweden these rules apply when the Swedish 

taxpayer direct or indirect, alone or together with related persons, control the CFC with 

at least 25 %.84 According to the principal rule, the CFC rules are applicable towards 

jurisdictions that have a corporate tax rate below 55 % of the current Swedish corporate 

tax rate.85 There are however many exceptions. In an appendix to the ITA there is a 

“safe-list” over jurisdictions that are not considered as low-taxed. 86  When the 

corporation is situated within the European Economic Area (EEA), there are even more 

exceptions to when a jurisdiction is considered as low-taxed. If the corporation has a 

true establishment in the other EEA state that is motivated because of its business the 

CFC rules do not apply.87 The exception for EEA states is a result of a judgement of the 

ECJ where CFC rules were considered as being in conflict with the single market, 

unless the rules would be applicable only on wholly artificial arrangements.88 

The CFC rules are problematic for corporations that are affected, and may result in 

a serious cost for corporations. It causes insecurity of whether its related corporation in 

an EEA-country will be considered enough business-motivated or not. But the CFC 

rules are also an important instrument to ensure equity and neutrality in taxation of 

Swedish taxpayers. 89  Without CFC rules, Swedish shareholders would have an 

unlimited tax deferral when the CFC is not taxed. That kind of deferral is considered to 

be distortive, since corporation profits are normally taxable the annual year in which 

they occur. Moreover, the distributed profits would probably not be taxed in the hands 

                                                
82 The income from distributed dividends from a CFC, which corresponds to profits that has been taxed 
according to the CFC rules is exempt from tax, ch. 42 sec 22 ITA. 
83 Ch. 39 a, sec. 1 ITA. 
84 Ch. 39 a sec. 2 ITA 
85 The Swedish tax rate from 2013 is at 22 % which means that the CFC rules are applicable towards 
corporations in jurisdictions with tax rates below 12.1 %. 
86 Ch. 39 a, sec. 7 ITA. 
87 Ch. 39 a, sec 7 a ITA. 
88 Case C-196/04 Cadbury Schweppes plc, paragraph 55. 
89 See also paragraph 24 of the commentary to Article 1 OECD MC. 
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of the Swedish shareholder either, because of the Swedish participation exemption.90 

The first taxation level in the economic double taxation system could be avoided 

completely.  

If Sweden would abolish the corporation tax, the main scenario, disregarding the 

CFC rules, is that investments in Sweden would increase, as investors would get more 

yield income from their invested capital.91 However, if the state of residence of the 

investor applies CFC rules, profits in the Swedish corporation will be taxed in the state 

of residence of the investor regardless of whether the profits are distributed as dividends 

or kept in the company. Depending on the level of corporation tax in this other state, 

and the possibility to participation exemption, the situation might even be more 

expensive for the investor, which would entail a decrease of foreign investments in 

Sweden.92 Investors that are residents of states within the EEA would probably not be 

that affected by their states’ national CFC rules, because of the mentioned judgement. 

However, potential investors that are residents of states outside of the EEA might get 

taxed for the profits of the Swedish corporation. This includes probably even states that 

we have concluded tax treaties with, since CFC rules are not in contrary of the aim of 

tax treaties.93  

3.4 Transfer Pricing 
Transfer pricing is a complicated area both for MNEs and the tax authorities. Within an 

MNE it may be difficult to decide what income is attributable to each company, since 

the MNE is often dependent on different companies in different countries. Because of 

the close connection between the companies and mutual interests that often occur, 

contracts may be concluded with conditions that would not have been possible on the 

open market.94 To manage this problem and to perform a proper taxation, the member 

states of the OECD have decided that transfer pricing should be made according to the 

arm’s length principle. This means that the price of transactions cross borders between 

associated companies should not differ from what would have been the case between 

independent companies. When the price differs, the tax authority might change the price 

according to the arm’s length principle.95 

                                                
90 Dividends distributed between related corporations are exempt from tax according to ch. 24 sec 13 ff. 
91 Norrman & Virin, p. 119. 
92 Norrman & Virin, p. 116. 
93 Paragraph 23 of the commentary to Article 1 OECD MC. 
94 1.67 OECD Transfer Pricing Guidelines. 
95 Ch. 14 sec. 19 ITA. 
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Thus, transfer pricing is another set of principles in the field of international 

corporate taxation, which causes troubles for the companies and tax authorities. In order 

for the tax authorities to assess whether the transfer pricing is made according to the 

arm’s length principle there are documentation requirements for the MNEs.96 The 

documentation requirement is also intended to help enterprises fulfilling a pricing in 

accordance with the arm’s length principle. Despite the documentation requirement it is 

still the tax authority that has the burden of proof that there has been a deviation from 

the arm’s length price.97 If the tax authority proves the deviation from the arm’s length 

price, the burden of proof is turned over to the company. The company under 

examination has to prove that the transfer pricing is commercially motivated despite of 

the divergence from the arm’s length price. To summarise, transfer pricing is 

complicated and time and money consuming for corporations. It does not encourage 

companies to international exchange – probably the opposite. 

If Sweden would abolish the corporation tax, MNEs with associated corporations in 

Sweden would no longer have problems with the Swedish tax authority because of 

price-settings. It would also no longer be forced to conform to the documentation 

requirements from the Swedish tax authority. However, MNEs might get in trouble with 

tax authorities in other states when transactions are made with Swedish associated 

corporations. When transactions are made with a country that takes out no tax on 

corporation profits, the MNEs risk being subject to a stricter tax-authority assessment 

and risk being audited in other states concerning profit allocation.98 In the worst case 

MNEs would try to avoid having associated corporations in Sweden, because of the 

strongly deviating tax system.99 This however, would probably not be a large risk, since 

corporations, or at least MNEs, like saving money on taxes, and often do not mind 

letting tax advisors take the battle against questioning tax authorities.  

3.5 Limitation of Cost Deductions  
Expenditures in a corporation are deductible if they are paid to gain or maintain 

income.100 Deductible expenditures might be for example payments for goods and 

services to other companies, interests to creditors, and rents. Interest payments are 

                                                
96 Ch. 39 sec. 15, 16 Swedish Tax Procedure Act (Skatteförfarandelagen (2011:1244)). 
97 Prop. 2005/06:169 p. 102. 
98 Mutén, Svar till Niclas Virin (S&V 1/98) Varför bolagsskatt?(Why corporation tax?) S&V 2/98. 
99 Com. Virin, Några synpunkter på Skattebasutredningens betänkande Våra skatter? (Some aspects 
rising from the tax base commission Our Taxes?) SvSkT no. 6-7 2003. 
100 Ch. 16 sec. 1 ITA. 
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almost always deductible in Sweden.101 The possibility to deduct interest payments was 

for long used for tax avoidance. Debts were created between associated companies, as a 

Swedish company purchased a company within the company group, and the 

remuneration was a promissory note. The selling company transferred the promissory 

note as a capital contribution to a company within the company group situated in a low-

tax jurisdiction. The interest payment because of the promissory note to the low-taxed 

company would be deductible for the Swedish company, who also could finance the 

interest cost by group contributions from the other Swedish companies. The interest 

payments, however, would not be taxable for the company in the country with nominal 

tax. Sweden does not have a withholding tax on interest. 

 The possibility to create debts within corporate groups has caused a counteracting 

legislation, which sometimes limits the deductibility of interest payments. This is 

another problematic area for corporations where they risk paying tax on their business 

expenses, where those expenses are not deductible. Many states have similar 102 

legislation in the form of thin capitalisation rules.103  

 If Sweden would abolish the corporation tax, interest deductions would no longer 

be a problem in Sweden, because no deductions would be needed since the profits 

would not be taxed. However, it is possible that other countries would deny their 

residents deductions when payments are made to Swedish corporations. In the Swedish 

ITA the limitation of interest deductions is not applicable when the corresponding 

interest income in the receiving state would be taxed at 10 %.104 Thin capitalisation 

rules however, do seldom have a tax rate requirement in the receiving state, but it strikes 

mainly when the debt-equity ratio exceeds a certain level, and interest is paid between 

related corporations. 105  An abolition of the Swedish corporation tax would thus 

probably not be that affected by deductibility-limitations in other countries unless the 

country applies similar anti-abuse rules as the Swedish ones. Moreover, the possibility 

for EU member states to deny deductions of payments to other EU member states is 

limited because of the free movement.106 Of the OECD member states that are not 

                                                
101 Ch. 16 sec. 1 p. 2 ITA. 
102 See Dahlberg 2012, p. 220 about the similarity. 
103 Paragraph 25 on the commentary to Article 10, OECD MC, and paragraphs 67 f on the commentary to 
Article 23 A and 23 B, OECD MC. 
104 Ch. 16, sec. 10 d ITA. 
105 See for instance www.IBFD.org / Russia/ Country Analyses/ Corporate Taxation, section 10.3, 
and www.IBFD.org / United States/ Country Analyses/ Corporate Taxation, section 10.3.1.1, 7th January 
2013. 
106 Case C-324/00 Lankhorst-Hohorst GmbH. 
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member states of the EU there is hardly any deduction limitation, which applicability 

depends on the level of taxation in the state of residence of the receiver.107 Turkey has a 

legislation where a withholding tax at 30 % is taken out when payments are made to 

low-tax jurisdictions in some circumstances. There is no definition of what such a low-

tax jurisdiction is, but the tax burdens in Turkey and the possible low-tax jurisdiction 

should be compared.108 

 However, thin capitalisation payments often not only affect the deductibility of 

the interest at the level of the paying company, but also reclassify the payment as 

dividends for withholding tax purposes.109 This means that withholding tax will be 

taken out as if the interest payments where dividends, which most often are taxed at a 

higher rate. If the Swedish corporation would not be subject to tax in Sweden, it might 

fall outside of the scope of an eventual tax treaty, which would lead to high withholding 

tax rates, and even higher if interest payments would be reclassified, as in thin 

capitalisation. This is subject of the next section.   

3.6 Tax Treaties 
Tax treaties concluded between states aim to remove or relieve the effects of double 

juridical taxation, encourage investments between the concluding states and create 

competitive positions for the export industry, and prevent international tax evasion.110 

Tax treaties serve an important role for businesses engaging in international trade.111 

Tax treaties are thus not another argument for abolishing the corporation tax, even 

though the need for them might be such an argument.  

If the Swedish corporation tax would be abolished, this could entail consequences 

for the tax treaties, and their applicability to Swedish corporations. Tax treaties apply to 

persons who are residents of one or both of the contracting states.112 A person is a 

resident of one or both of the contracting states if the person is liable to tax therein.113 A 

corporation is unlimited liable to tax in Sweden if it is registered in Sweden.114 If 

                                                
107 I make this conclusion after having looked for such rules in all the OECD member states, except for 
the EU member states at www.IBFD.org.  
108 www.IBFD.org / Turkey/ Country Analysis/ Corporate Taxation, section 10.1. 
109 www.IBFD.org / Canada/ Country Analysis/ Corporate Taxation, section 10.3, and  
www.IBFD.org /United States/ Country Analysis/ Corporate Taxation, section 10.3.1.   
110 RiR 2010:24, p. 13. 
111 Claes Hammarstedt and Eveliina Kiviniemi, Konkurrenskraften i Sveriges skatteavtal, report from 
Confederation of Swedish Enterprises 2010, p. 7. 
112 Article 1 OECD MC. 
113 Article 4 OECD MC. 
114 Dahlberg 2012, p. 47. 
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Swedish corporations would not be liable to tax on their income, they would probably 

not be residents of a contracting state according to the tax treaty, and thus be outside of 

its scope. In a Swedish ruling by the Supreme Administrative Court (SAC), 

Luxembourgish trusts that under special circumstances was partly tax exempt were still 

considered as residents of Luxembourg, and were thus in the scope of the tax treaty.115 

The circumstances were quite different from what would be the case if the corporation 

tax were abolished completely, and my assumption is that Swedish corporations would 

fall outside of the scope of the tax treaties.  

The result of the non-applicability of tax treaties is that corporations would not 

profit from the benefits of the treaty. The most important Articles of a tax treaty for 

corporations are the ones concerning dividends, interests and royalties.116 These articles 

limit the withholding tax for transactions cross borders. The Swedish withholding tax 

rate on dividends in absence of a tax-treaty is at 30 %.117 If we imagine that the tax 

treaty does not apply to the Swedish corporation, and dividends are paid from an 

Australian corporation (withholding tax rate is at 30 % in Australia too)118 to a Swedish 

corporation with 100, the Swedish corporation would receive 70 (100 – 100 x 30 %). 

The Swedish corporation does not pay tax on the received dividends, since there is no 

corporation tax in this example. When the Swedish corporation distribute its profits to 

Swedish individual shareholders, there is taxation on the dividend income on a rate at 

30 %.119 The final amount distributed to the shareholders is 49 (70 – 70 x 30 %). If we 

imagine the same procedure, but with an existing Swedish corporation tax, and 

consequently an applicable tax treaty, the Australian withholding tax would be at 15 

%.120 The Swedish corporation receives 85 (100 – 100 x 15 %). The received dividends 

would probably be tax exempt by the Swedish corporation because of participation 

exemption. When dividends are distributed from the Swedish corporation they are taxed 

at individual level at 30 %, which means that the individual shareholders will receive 60 

(85 – 85 x 30 %). If the requirements for participation exemption were not met, the 

Swedish corporation would be taxed for the dividend income, at a rate at 22 %. 

                                                
115 RÅ 1996 ref. 84. 
116 Hammarstedt, Claes and Kiviniemi, Eveliina, Konkurrenskraften i Sveriges skatteavtal, report from 
Confederation of Swedish Enterprises 2010, p. 6, Article 10, 11, 12 OECD MC. 
117 Sec. 5 Withholding Act. 
118 www.IBFD.org  / Australia/ Country Key Features. 
119 The tax rate on dividends is not always at 30 %, but the exceptions are disregarded because of 
simplicity in this calculation example. See ch. 42 sec. 15 a ITA for details. 
120 Article 10 Income Tax Treaty between Sweden and Australia. 
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However, the Australian withholding tax would then be credited and the final result 

would still be better for the individual shareholder. It is probably always more 

preferential to be subject to a tax treaty. Abolition of the corporation tax would lead to a 

lack of benefits from tax treaties, which would be problematic for Swedish corporations 

engaging in international trade.  

Another question is if states would conclude tax treaties with a state without 

corporation tax at all. Other states might deem a country without corporation tax as 

performing harmful tax competition. The recommendation in the HTC-report is not to 

conclude tax treaties with tax havens or to terminate existing tax treaties with tax 

havens. It is however mentioned that effective exchange of information may offset any 

possible abuse that results by such a tax treaty.121  

3.7 Conclusions 
International aspects of corporate taxation may be problematic for companies and 

instead of promoting international trade the tax may be dissuasive. However, if one 

country, for instance Sweden would take the lead in the race to the bottom by abolishing 

the corporation tax there is a risk that other states would consider Sweden as pursuing 

harmful tax competition. This might entail isolation for Swedish corporations, which 

would lead to difficulties in the international market. 122 Moreover, potential non-

resident investors in Swedish corporations might be affected by countermeasures such 

as CFC rules albeit limited within the EEA. The tax authorities in other states might be 

stricter in their assessment of transfer pricing judgements: suspecting that goods and 

services are bought from Sweden too expensively, and sold too cheap. Deduction-

limitations would be an issue to corporations associated to Swedish corporations if the 

companies are residents of states with similar limitation of interest-deductions as 

Sweden; with a requirement of a certain level of taxation in the receiving state. Thin 

capitalisation rules would probably not be affected by a Swedish abolition of the 

corporation tax. Finally, Swedish corporations would fall outside the scope of tax 

treaties. This would be a serious detriment.  

An inventive but perhaps impossible solution to the issues that corporate taxation 

causes internationally would be to abolish the corporation tax worldwide. The different 

corporate tax rates are distortive, and if the corporation tax were abolished globally, the 

                                                
121 Paragraph 130 f, HTC-report. 
122 SOU 2002:47, p 208 f. 
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yield requirement would be the same in all states. Such a solution would mean that the 

international tax competition makes the race to the bottom with the corporate tax rates – 

hit the bottom. But this proposed solution needs more discussion. The corporation tax 

causes some difficulties in international transactions, but proposing an abolition of the 

corporate taxation as the solution would be like cutting down a tree because it has some 

dead leaves. In the following chapter I aim to look to the roots of the corporate taxation 

on a national level to see whether a race to the bottom on a global level would be a good 

idea.  
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4 Corporation Tax – to be or not to be? 

4.1 Introduction 
Corporations create a platform for labour, production and capital market, which are all 

conditions to create tax revenue. Thus the business sector creates taxed transactions. 

Even though most taxes are inevitable, the corporation tax is only paid when a 

corporation has profits. Because of this and to the extent possible, some corporations try 

to avoid paying corporation tax. This encourages tax driven transactions with the only 

purpose to avoid tax. From a fiscal point of view, or more precise, from a public 

economic point of view, this behaviour is a waste of time and money, as the 

corporations should do what they do best; business, instead of tax planning. 123 

Businesses already administrate many of the taxes by deducting a preliminary tax from 

salaries, and by sending income statements to the tax agency. They also administrate the 

consumption tax. Maybe it is to impose the companies too much of a burden to 

additionally tax the businesses’ profits?  

In order to discuss an abolition of the corporation tax it is rational to first discuss 

the reasons for its existence. The central reason to levy tax is fiscal; the state collects tax 

to finance the public expenses. How the tax system is structured is another issue. There 

are some basic questions to be answered when composing a tax system, and some basic 

principles that help answering the questions. The first question is who should be liable 

to tax, and for what reason? Normally, tax liability occurs to persons that have benefits 

in the society according to the benefit principle, in relation to the person’s ability to pay 

according to that principle. The next questions are what is a taxable income, and when 

should it be taxed.124 Likewise, there are principles to answer these questions and these 

principles may be seen as restrictions to the benefit principle and the ability-to-pay 

principle. 125  To perform a tax policy oriented evaluation of an abolition of the 

corporation tax; the corporation tax and its abolition will be put in relation to these tax 

reasons and principles. 

4.2 Fiscal Reasons 
Taxes are needed to finance public expenses. There are several categories of taxes. The 

most important in Sweden – from a revenue point of view, are tax on labour (58 % of 
                                                

123 Norrman and Virin, p. 97 ff. 
124 LLMS, p. 56.  
125 Norrman and Virin, p. 46. 
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the total revenue)126, consumption tax (30 %)127 and capital tax (sometimes called 

overall taxation on dividends) (13 %).128 The corporate income tax is included in the 

capital tax; thereof the corporation tax is about half the amount, i.e. 7 % of the total 

collected revenue.129 The corporation tax is thus only a small part of the total collected 

revenue. Nowadays, the fiscal reason to tax corporations is thus not that important in 

comparison to the other taxes.  

In my opinion, one interesting aspect when discussing the fiscal reason to tax 

corporations is the function of corporations in the society in comparison to the public 

entities. The state, county councils and municipalities are exempt from tax.130 The tax 

revenue actually finances these entities. The entities distribute grants to authorities and 

institutions needed in the society to perform fundamental functions, and moreover, they 

employ individuals, which result in tax revenue in the form of tax on labour. Swedish 

commonwealth trusts and non-profit associations are also exempt from tax, if they are 

engaged in certain operations. The operations performed by commonwealth trusts may 

be to promote healthcare and the tutoring of children, education contributions, 

humanitarian assistance, to promote science, promote Nordic cooperation, or to boost 

Swedish defence forces in cooperation with the military or other authority.131 The tax-

exempt operations of non-profit associations are even more numerous. However, if the 

entity’s operations consist of normal business and thus compete with other businesses, 

those operations are taxed as corporations. Commonwealth trusts and non-profit 

associations are considered to contribute to the public good and because of that they are 

tax exempt.132  However, grocery stores, banks, hairdressers and cleaners also contribute 

to the public good because of their functions, as well as their important role of 

employing the subjects of the society, which entails even more tax revenue to the state. 

This may be an argument against taxing corporations. Corporations contribute to 

society, economic growth, tax revenue and therefore public welfare. If corporation 

profits would stay within the corporation it would be able to expand its business and 

                                                
126 Including individual income tax and employment contributions. Tax Statistical Yearbook of Sweden 
2012, p. 115. All statistics are from 2010. 
127 Including VAT and excise taxes, Tax Statistical Yearbook of Sweden 2012, p. 193. 
128 Tax Statistical Yearbook of Sweden 2012, p. 165. 
129 Tax Statistical Yearbook of Sweden 2012, p. 165. 
130 Ch. 7 sec. 2 ITA. 
131 Ch. 7, sec 4 ITA.  
132 LLMS, p. 61. 
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contribute even more to the functions of the society.133 Corporations are different from 

individuals in this aspect, even though it may be argued that individuals who could keep 

their whole salary would consume more, which entails tax revenue from consumption 

tax. Corporations, as I see them, are institutions that are established by individuals, 

which, as mentioned above, create a platform for labour, production and capital market, 

which are all conditions to create tax revenue. If there were no companies, individuals 

would find other ways to trade, but it would be more complicated to tax them. If there 

were no individuals, there would be no need for taxes. 

However, the fiscal reason to tax corporations should not be overlooked, because 

an abolition of the corporation tax would entail a lack of tax revenue on around SEK 

160 billions.134 Albeit the tax only contributes with around 7 % of the total collected 

taxes, it is an important sum of money, and the loss of it needs to be compensated. It 

may be argued that this is only a temporary loss of revenue, and that salaries will get 

raised and distributions of profits will increase, together with foreign investments to an 

extent that the abolition of corporation tax would finance itself. Tax revenue from other 

taxes would consequently cover for the loss of revenue from the corporation tax.135 

Other possible compensations for the loss of tax revenue are to increase the tax rate on 

distributed dividends,136 or to eliminate the different consumption tax rate reductions. 

However, steering the tax system from corporation tax towards consumption tax, 

favours economic growth but disfavours equity.137  Where the tax revenue is generated 

by a flat consumption tax, the least wealthy persons would pay as much as capital 

owners. The corporation tax is a tax on capital, which in some way sustains wealth 

equity in the system.138  

4.3 The Benefit Principle 
The benefit principle is fundamental in tax policy.139 The benefit principle means that 

persons living in a society will have benefits from public expenditures. What they pay 

in taxes will in some way come to their advantage, in the form of for example health 

care, schools and infrastructure. Corporations are considered as persons liable to tax. 

                                                
133 Virin, Företagsbeskattningen – ett onödigt ont? (The corporate taxation – an unnecessary evil?) SvSkt 
2/97. 
134 Tax Statistical Yearbook of Sweden 2012, p. 11. 
135 Norrman & Virin, p. 13. 
136 Norrman & Virin, p. 166 f. 
137 OECD Tax policy reform and economic growth, p. 20. 
138 Taxation and Economic  Growth, p. 8. 
139 LLMS, p. 30 f. 
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Although corporations as tax subjects do not benefit from health care, the employees of 

the corporations do, which relieves that hypothetical cost from the corporations. 

Moreover, the corporations benefit from infrastructure such as roads, railways, water 

and institutions. This is one motivation for corporations to pay tax according to the 

benefit principle. It may also be considered that their reduced use of public service is 

regarded by the reduced corporate tax rate in comparison to the income tax rate of 

individuals. The corporate tax rate in Sweden is at 22 % (from 2013) and the individual 

income tax rate is in average at 31.6 %.140 

Some argue however, that even corporations that do not make any profits and thus 

do not pay corporation tax benefit from the society. It may be said that these 

corporations likewise should pay for its use of public service.141 Niclas Virin expresses 

it as follows:  

Another image that illustrates the perverse in taxing the profits of 
productive business is the gardener, who systematic crops all the healthy 
shoots on the plant with 28 % and leaves the shoots that are dead and 
insect infested.142 

The discernment that profitable corporations pay tax and non-profitable corporations do 

not, is explained by the ability-to-pay principle below. 

4.4 Ability-to-Pay Principle 
The ability-to-pay principle is important when it comes to corporations. The principle 

means that tax should be paid in relation to the size of a person’s income. Where a 

person has a bigger income than another, it is considered fair that he contributes more to 

the public revenue. The ability-to-pay principle motivates for instance progressive tax, 

albeit the current Swedish corporate tax rate is flat.  
Taxing corporation profits is quite in accordance with the ability-to-pay principle.143 

Profits are a surplus value in a corporation, which triggers tax ability. Corporation tax 

hurts no one poor, since a corporation that does not have any profits, will not pay 

corporation tax. This is not the case for instance concerning employment contributions 

and other taxes that are levied regardless of the profitability of the business. 

In contrary, both persons in favour of abolishing the corporation tax and persons 

against an abolition argue that corporations do not have specific tax ability, but the tax 

                                                
140 Tax Statistical Yearbook of Sweden 2012, p. 9. 
141 Norrman & Virin, p. 57. 
142 Virin, Varför beskattar vi företags vinster? S/V 1/98, p. 38, author’s translation. 
143 Tax Statistical Yearbook of Sweden 2012, p. 15. 
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ability derives from its shareholders.144 One aspect that is often mentioned in the 

discussion of the corporation tax is tax incidence. The incidence in this context means 

that the corporation tax is actually paid by someone else, which may be seen as a sign of 

lack of ability to pay tax. Corporation tax is a cost that corporations consider when they 

calculate the price for their goods and services and the salaries for their employees in 

order to produce a certain yield. The burden of paying the corporation tax is actually 

carried by individuals, even though it is the companies that administer it. 145   

 The taxes may be put in an economic cycle, where money streams between 

individuals, within the business sector and between the business sector and the 

individuals. The money streams take the form as payment for goods and services, 

salaries from businesses to individuals, share capital and dividends. All these 

transactions initiates tax levy. Where corporations make profits it may be argued that 

this is not a definitive income that takes part in the economic cycle, but a temporary 

surplus value in the business sector, that does not create tax ability.146 This alone is not 

a strong argument, in my opinion, because of the previous paragraphs. 

4.5 Tax Neutrality  
The main purpose to collect tax in a society is, as mentioned previously, fiscal. Tax is 

aimed to be as neutral as possible, meaning that revenue shall be collected without 

affecting the behaviour of the taxpayers. If a taxpayer faces two options, the tax should 

treat the two options similarly. Sometimes other purposes are regarded when organising 

the tax system. This entails for instance excise taxes on tobacco and alcohol to improve 

the public health, excise tax on gas for a sustainable environmental development, and 

progressive tax to support wealth equity.147 Business taxation is normally structured not 

to affect the behaviour of businesses; it is supposed to be as neutral as possible, where 

only market forces plays a role.148 Corporation tax is considered to promote neutrality in 

the tax system. Labour and capital income is aimed to be taxed uniformly.149 If 

corporation profits were not taxed it would be possible for shareholders to receive a tax 

                                                
144 Virin, Varför beskattar vi företags vinster? S/V 1/98, p. 39, Mattsson, Företagsbeskattningen – ett 
nödvändigt ont? Några synpunkter med anledning av en artikel, SvSkT 1:97. 
145 Tax Statistical Yearbook of Sweden 2012, p. 165. 
146 Norrman & Virin, p. 34. 
147 Tax Statistical Yearbook of Sweden 2012, p. 14. 
148 Tax Statistical Yearbook of Sweden 2012, p. 225. 
149 Tax Statistical Yearbook of Sweden 2012, p 178. 
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deferral until the profits were distributed in the form of dividends. This is a common 

objection to the abolition of the corporation tax.150  

However, corporation tax as it is constructed, at least in Sweden, may be said to 

distort the capital market by discriminating equity capital in favour of loan capital. The 

interest of loan capital is deductible, whereas distributed dividends are not. Facing the 

decision whether to capitalise a related corporation by loan or share equity, it is 

preferential (especially if the capitalised corporation is situated in a high tax country) to 

use a loan.151 This would reduce the tax in the company group. In this aspect the tax 

system treats loan capital better, and is thus not neutral. There are yet enactments in the 

Corporation Act, which limits the possible amount of loan capital that a corporation 

may have, and thin capitalisation rules in many other countries.152 The possibility to use 

loan capital instead of equity capital might be limited for small corporations that might 

have difficulties receiving credit and are forced to use equity capital when financing 

their business. This causes a tax detriment for small companies. 

The most important objection to an abolition of the corporation tax, in my opinion, 

is the possibility for individuals to incorporate themselves in order to transform taxable 

employment income to tax free corporation profits.153 If an individual would sell his 

services through a corporation at a price of 100 (imagining that he has no costs) he 

could take out a nominal salary, say 10 (including tax on labour), leave the rest of the 

non-taxed profits in the corporation and subsequently take out the profits in the form of 

dividends, which would be taxed at 30 % (simplified example, see below concerning 

closely held enterprises). The net income for the individual would be 60 (100 – 100 * 

30 % - 10). If the individual would sell his services as an employee, the employer would 

first pay tax at around 30 % of the 100 for employment contributions. 70 remain to pay 

salary to the individual. The individual will receive 49 after the income tax (70 – 70 * 

30 %154) and even less if his income reaches the level of progressive tax. The tax would 

not be neutral in relation to the options of selling services from an enterprise, instead of 

being employed, since it would be beneficial to the former. 

                                                
150 Mutén, Svar till Niclas Virin (S&V 1/98) Varför bolagsskatt?(Why corporation tax?) S&V 2/98, p. 46, 
Norrman and Virin, p. 180 f, Mattsson, Företagsbeskattningen – ett nödvändigt ont? Några synpunkter 
med anledning av en artikel, SvSkT 1:97, OECD – Taxation and Economic Growth, p. 93. 
151 See also Case C-324/00 Lankhorst-Hohorst, paragraph 34. 
152 Ch. 25 sec. 13 Corporation Act (aktiebolagslagen (2005:551)). 
153 Norrman & Virin, p. 182 ff. 
154 The Swedish income tax for individuals vary, but the rate is at 31.6 %, see above, note 140. 
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However, even with the corporation tax this might be a problem. With the 

progressive income tax for individuals it is beneficial to transform salary into 

corporation profits, which is taxed at corporate level and subsequently as dividends at 

individual level. Because of this, Sweden has enacted rules with a special taxation of 

shareholders in closely held enterprises. The definition of a closely held enterprise is an 

enterprise, where a maximum of four persons own 50 % of its shares, or if the enterprise 

is divided into independent businesses where one person is responsible over each 

independent business. The rules limit the amount of capital gains and dividends that a 

shareholder who works in a closely held enterprise might receive. The exceeding 

amount will be taxed as salary. Dividends up to the limit are taxed at a lower rate in 

order to encourage entrepreneurship.155 It may be argued that such legislation would 

enable an effective taxation of shareholders in closely held enterprises and counteract 

any unjustified transformation from salary to corporate income, even if the corporation 

tax was abolished. But the special taxation that limits the distributable amount of 

dividends is applicable only when a distribution is performed, which means that the 

shareholders would have an unlimited tax deferral. Moreover, in absence of a 

corporation tax there would be greater incentives to try to circumvent the rules in order 

to obtain tax benefits. This risks causing a need for new anti-abuse rules, which could 

complicate the tax system even more. 

4.6 Realisation Principle or Accrual Basis? 
Another question is when an income should be taxed. There are different principles to 

answer that question, such as the realisation principle, on accrual basis, or the cash 

method, where income is taxed when it is disposable for the taxpayer, and costs are 

deductible when they are paid (common in individual taxation). 156  When taxing 

corporations, the ruling method is to tax on accrual basis where an increased value is 

taxed directly in the year when the value has increased.157 This is also the international 

standard. However, the arguments for using the realisation principle are interesting in 

relation to corporate taxation since the same issues need to be solved. 

The realisation principle rules in most states in relation to taxation of capital 

gains.158 According to the realisation principle an increase of value is not to be taxed 

                                                
155 LLMS, 459. 
156 Ch. 10 secs 8, 13 ITA. 
157Ch. 14 sec. 2 paragraph 1, ITA. 
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until the increase is certain because assets have been sold. One important reason for 

using the realisation principle is that a taxation of an increased value before realisation 

would need an unreliable evaluation of assets. Another reason for using the realisation 

principle is that the value of the asset may as well decrease the next year. Moreover 

there may be liquidity problems when the increased value is bound to a certain asset.159  

The arguments for the realisation principle are valid for business taxation too. 

Initially, the fact that an unreliable evaluation of assets needs to be performed is present 

even in corporate taxation. In Sweden the taxation is closely connected to the 

accounting of a corporation.160 The fact that the value of assets may increase one year, 

and decrease the next year, is also comparable to corporations. One year a corporation 

might have profits in the annual result and the next year it might have a loss. In Sweden 

it is possible to “carry forward losses”, but it is not possible to carry them back. A 

corporation that has a loss in its annual result one year has the right to set of losses the 

next year when it has profits, but not the other way around.161 This has resulted in 

behaviour among companies where profitable companies acquire loss companies in 

order to set off profits and avoid taxation. Several anti-avoidance rules have been 

enacted to counteract this behaviour.162 

Taxation on accrual basis causes some difficulties. However, I am of the opinion 

that taxation on accrual basis ensures an effective taxation. The systems overlap, and 

corporate profits will be taxed in the taxable year when the income occurs, and 

subsequently when they are distributed as dividends. Without the corporate taxation 

there would be an unlimited tax deferral on business income.  

4.7 Conclusions 
The corporation tax is problematic in many aspects. It does not bring in much tax 

revenue and it is time and money consuming to comply to. Moreover, the corporation 

tax leads to legal uncertainty and maybe even an erosion of the tax moral. If the 

neighbour is tax planning, then why am I not? It leads to wasteful investments and tax 

driven transactions. The corporation tax has however, stabilising effects on other taxes. 

It ensures that profits are taxed and that employment income is not transformed to 
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corporation profits to a too large extent. The corporation tax, which is a tax on capital, 

ensures equity in the tax system.  

An abolition of the corporation tax would reduce the discrimination of equity 

capital in relation to loan capital. In that aspect the abolition would promote neutrality 

in the tax system. However, the possibility to incorporate oneself in order to transform 

high taxed employment income, into tax-exempt corporation income, which would only 

be taxed when distributed as dividends, would be distortive. Shareholders would have a 

tax deferral for as long as they wish if corporation profits would not be taxed when they 

occur. No solution has yet been presented to compensate for this distortion.   
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5 Finale 
Tax competition proceeds as a consequence of globalisation. The concept is, to a certain 

extent, and according to my opinion, good for economic growth, since it forces the 

states to optimise their tax systems. The development in the OECD member states is 

towards lower corporate tax rates and broader tax bases. This promotes neutrality in the 

tax systems and reduces tax driven transactions. The OECD promotes low corporate tax 

rates on the one hand,163 but blames states as performing harmful tax competition when 

they are not willing to curb the race to the bottom on the other hand.164 So the question 

is, how low may we go? Could we take the corporate tax rate down to zero? 

The corporation tax is not an important tax in comparison to individual income 

taxes and consumption taxes from a revenue aspect. In Sweden it constitutes around 7 

% of the total collected revenue, and it is not efficient, since it is hard to comply to, and 

it causes big administrative costs for corporations and tax authorities. The fact that 

corporation tax is only taken out when corporations make profits has entailed a 

significant amount of tax planning, where corporations do their best not to report profits 

– or to report them in the best country for doing so. 

International traders would probably be pleased if tax competition would reduce the 

corporate tax rates to zero globally. But, if they would not go down to zero on a global 

level, it might happen on a national level, at least as a start. If Sweden would abolish the 

corporation tax, Sweden would attract non-resident investors since the yield from 

investments would increase in comparison to investments in other countries. However, 

there is a considerable risk that other countries enact countermeasures, such as CFC 

rules, albeit that risk is smaller within the EEA. Transactions between associated 

corporations also risk a stricter assessment from tax authorities in other states. Swedish 

corporations would moreover fall outside the scope of tax treaties. 

An abolition of the corporation tax would let us get rid of complicated international 

tax areas, such as transfer pricing and CFC rules. It shall be stressed that all these areas 

of complicated and ineffective tax measures impede on business, and thus economic 

growth. However, there are reasons in favour of taxing corporate profits. Taxing 

corporation ensures that the capital sector is taxed for its profits, and avoid that 

corporations are used as income shelters for individuals. Moreover it impedes 
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employment income to be transformed to corporate profits, which might not even be 

distributed.165 In Sweden, the tax on labour generates 58 % of the total collected 

revenue. If a large part of that amount would be transformed into tax-exempt 

corporation profits, because of people incorporating themselves to reduce their tax; then 

Sweden would have a problem. The corporation tax should thus be seen as a control tax, 

objecting to safeguard the taxation of other tax types.166 

The conclusion is that the tax competition will proceed, and keep forcing the states 

to try and optimise their tax systems. Tax competition will promote tax systems with 

broad tax bases and low tax rates, without hitting the bottom. One single country should 

not deviate too much, neither being too high, nor too low, from average tax rates. And 

best of all, tax professionals will be employed. 

 

 

 

  

                                                
165 Taxation and Economic Growth, paragraph 93. 
166 Mutén, Svar till Niclas Virin (S&V 1/98) Varför bolagsskatt?(Why corporation tax?) S&V 2/98, p. 47.  



 

 48 

 

6 Table of Sources 

6.1 Organisation Reports 
Organisation for Economic Cooperation and Development 

- Harmful Tax Competition – an Emerging Global Issue 1998 

- Johansson, Åsa, Heady, Chistopher, Arnold, Jens, Brys, Bert, Vartia, Laura 

(2008), “Taxation and Economic Growth”, OECD Economics Department 

Working Papers, No. 620, OECD Publishing. 

http://dx.doi.org/10.1787/241216205486 

- Tax Policy Reform and Economic Growth 2010 

- Transfer Pricing Guidelines for Multinational Enterprises and Tax  

Administrations, July 2010  

- Model Tax Convention on Income and on Capital 2010 

- www.OECD.org /Topics/Tax/Tax Policy Analysis/ OECD Tax Database / 

Corporate and Capital income taxes / Basic (non-targeted) corporate income tax 

rates, 6th January 2013,  

http://www.oecd.org/tax/taxpolicyanalysis/oecdtaxdatabase.htm#C_CorporateCa

ptial   

 

European Union 

- Report of the Committee of Independent experts on company taxation (Ruding 

Committee), European Commission 1992, (SEC(92)118 final) 

- Resolution of the Council and the representatives of the Governments of the 

Member States, meeting within the Council of December 1997 on a Code of 

Conduct for business taxation. 

- EC Commission Notice of 11 November 1998 on the application of the State aid 

rules to measures relating to direct business taxation (98/C384/03) 

 

International Board of Fiscal Documentation 

- www.IBFD.org  / Australia/ Country Key Features, 7th January 2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=/collections/kf/ht

ml/kf_au.html&WT.z_nav=Navigation&colid=4914  



 

 49 

- www.IBFD.org / Canada/ Country Analyses/ Corporate Taxation, 7th January 

2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=%252Flinkresolv

er%252Fstatic%252Fcta_ca_s_1.&WT.z_nav=outline&colid=4916&hash=cta_c

a_s_1  

- www.IBFD.org / Estonia / Country Analyses / Corporate Taxation, 7th January 

2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=/collections/cta/ht

ml/cta_ee_chaphead.html&WT.z_nav=Navigation&colid=4916  

- www.IBFD.org  / Poland/ Country Analyses/ Corporate Taxation, 7th January 

2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=%252Fcollections

%252Fcta%252Fhtml%252Fcta_pl_s_001.html&WT.z_nav=outline&colid=491

6&hash=cta_pl_s_1  

- www.IBFD.org / Russia/ Country Analyses/ Corporate Taxation, 7th January 

2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=%252Flinkresolv

er%252Fstatic%252Fcta_ru_s_10.3.&q=russia+russias&WT.z_nav=outline&col

id=4916&hash=cta_ru_s_10.3 

- www.IBFD.org / Turkey/ Country Analyses/ Corporate Taxation, 7th January 

2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=/collections/cta/ht

ml/cta_tr_chaphead.html&WT.z_nav=Navigation&colid=4916  

- www.IBFD.org / United States/ Country Analyses/ Corporate Taxation, 7th 

January 2013 

http://online.ibfd.org.ezproxy.its.uu.se/kbase/#topic=doc&url=%252Flinkresolv

er%252Fstatic%252Fcta_us_s_10.3.&q=united+states+state&WT.z_nav=outlin

e&colid=4916&hash=cta_us_s_10.3 

6.2 Swedish Government Publications 
SOU 2002:47, Våra skatter? (Our taxes?)  

 

Proposition 2005/06:169 Effektivare skattekontroll m.m. (A more efficient tax control 

etc.) 



 

 50 

 

Riksrevisionen 2010:24 Sveriges skatteavtal med andra länder ���– effekterna av 

regeringens arbete (Swedish tax treaties – the effects of the work of the government) 

 

Proposition 2012/13:1 Investera för framtiden (Invest for the future) 

 

The Annual Report of the Swedish Tax Agency 2012 

 

The Swedish Tax Agency, Tax Statistical Yearbook of Sweden 2012 

6.3 Articles 
Genschel, P, Kemmerling, A, Seils E, Accelerating Downhill: How EU Shapes 

Corporate Tax Competition in the Single Market, Jcms-journal Of Common Market 

Studies, 2011, Vol.49(3), pp.585-606 [Peer Reviewed Journal]  
 

Mendoza, Enrique G., Tesar, Linda L., Why hasn’t tax competition triggered a race to 

the bottom? Some quantitative lessons from the EU, Journal of Monetary Economics 52 

(2005) p. 163-204 

 

Leibrecht, Markus and Hochgatterer, Claudia, Tax competition as a cause of falling 

corporate income tax rates, Journal of Economic Surveys, 2012, vol. 26 no. 4, pp. 616-

648 

 

Mattsson, Nils, Företagsbeskattningen – ett nödvändigt ont? Några synpunkter med 

anledning av en artikel (The corporate taxation – a necessary evil? Some aspects rising 

from an article), Svensk Skattetidning no. 1 1997 

 

Mutén, Leif, Svar till Niclas Virin (S&V 1/98) Varför bolagsskatt?(Why corporation 

tax?) Skatter & Välfärd no. 2 1998 

 

Devereux, Michael P., Lockwood, Ben, Redoano, Michela, Do countries compete over 

corporate tax rates? Journal of Public Economics no. 92 2008 

 



 

 51 

Tiebout, Charles M, A Pure Theory of Local Expenditures, Journal of Political 

Economy vol. 64, no 5 (1956), p. 416-424 

 

Virin, Niclas, Företagsbeskattningen – ett onödigt ont? (The corporate taxation – an 

unnecessary evil?) Svensk Skattetidning no. 2 1997 

 

Virin, Niclas, Varför beskattar vi företags vinster?(Why do we tax corporations’ 

profits?) Skatter & Välfärd no 2 1998 

 

Virin, Niclas, Några synpunkter på Skattebasutredningens betänkande Våra skatter? 

(Some aspects rising from the tax base commission Our Taxes?) Svensk Skattetidning 

no. 6-7 2003 

6.4 Literature 
Dahlberg, Mattias, Svensk skatteavtalspolitik och utländska basbolag, en studie av 

svensk skatteavtalspolitik I förhållande till utländska basbolag mot bakgrund av svensk  
intern internationell skatterätt (Swedish tax treaty policy and foreign base companies), 

Iustus förlag AB, Uppsala 2000 

 

Dahlberg, Mattias, Internationell beskattning (International taxation), 3rd edition, 

Studentlitteratur AB, Lund 2012  

 

Lang, Michael, Double Taxation and EC LAW, in Comparative Fiscal Federalism, 

Comparing the European Court of Justice and the US Supreme Court’s Tax 

Jurisprudence, Reuven S. Avi-Yonah, James R. Hines Jr. and Michael Lang, Kluwer 

Law International 2007 

 

LLMS (Sven-Olof Lodin, Gustaf Lindencrona, Peter Melz, Christer Silfverberg, Teresa 

Simon-Almendal), Inkomstskatt – en läro- och handbook i skatterätt (Income tax – a 

book in income tax law), part 1 and part 2, 13th edition, Studentlitteratur AB, Lund 2011 

 

Norrman, Erik, Virin, Niclas, Slopad bolagsskatt – analys och konsekvenser (Abolished 

corporation tax – analyse and consequences), Norstedts Juridik AB, Stockholm 2007 

 



 

 52 

Persson, Mats, Skatterna – konkurrens eller harmonisering? (The taxes – competition 

or harmonisation) EO-print AB, Stockholm 2003 

 

Schön, Wolfgang, Tax Competition in Europe, International Bureau of Fiscal 

Documentation, Amsterdam 2003 

6.5 Case Law 
Case C-196/04 Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd vs. 

Commissioners of Inland Revenue, REG 2006, p. I-07995 

 

Case C-324/00 Lankhorst-Hohorst GmbH vs. Finanzamt Steinfurt, REG 2002, p. I-

11779 

 

C-446/03 Marks & Spencer plc vs. David Halsey (Her Majesty’s Inspector of Taxes), 

2005, p. I - 10837 

 

RÅ 1996 ref. 84 (Swedish Supreme Administrative Court) 

6.6 Other  
Claes Hammarstedt and Eveliina Kiviniemi, Konkurrenskraften i Sveriges skatteavtal 

(Competiveness of the Swedish Tax Treaties) report from the Confederation of Swedish 

Enterprises, October 2010 

 

www.REVENUE.ie /Taxes and Duties / Corporation Tax / Basis of Charge / Guidance 

on Revenue opinions on classification of activities as trading, 5th of January 2013 

http://www.revenue.ie/en/practitioner/tech-guide/trade.pdf  

 


