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The laws of a country constitute, since Medieval times, a basic component of the society. Today the book
containing the laws are often quite thick, as the present Swedish code of laws, and in addition there is a vast
literature to help in its interpretation. (Photo: Lars Rydén.)
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Living in a civilised society requires that we behave
according to a set of rules. This “Rule of Law” is the
hallmark of civilisation since earliest times. The rules
regulate how individuals, institutions, and the state can
deal with each other. Breaking the rules is punished with
various sanctions, from small fines to imprisonment.

 The environment might be seen as a new player in
this game. The environment needs to be protected by
law and a polluter may be punished. This is because we
are dependent on the environment, we live in the
environment, and also because the environment has a
monetary value. We legally protect the environment for
our own sake and because of its intrinsic value.

The very first laws written to protect the environment
are from the 19th century. But it was not until the 1960s
that more far reaching work to bring “law and order” into
our relationship with the environment started. First,
special toxic, polluting substances, such as DDT and
PCB, were outlawed in many countries. Then several of
the worst polluters, such as the metallurgic industry and
several petrochemical sites, were scrutinised and
permits were required for their activity. These permits
were normally only valid for a limited period and
thereafter a new permit required clear improvements.
Later environmental quality standards – also called limits
– were introduced. These gave a defined, highest
acceptable level of a polluting substance in water, air,
or soil. Any activity causing these limits to be surpassed
would not be allowed.

A law requires an enforcement system for it to
function. “Policing” is needed to keep track of activities

that might be unlawful. Prosecutors, judges, and courts
are needed to deal with those suspected of breaking
environmental law. Regrettably, environmental law is
often rather toothless. There are few inspectors who
monitor activities and they have meagre resources.

National environmental laws thus have clear
restrictions. But a more basic limitation is that
pollutants do not respect national borders and any
efficient work to outlaw pollutants requires that the
same or similar rules apply in several countries. This
is the role of international environmental law. The
development of international environmental law
depends on internat ional conventions and
agreements between several countries. The next step
is ratification of an agreement by the parliaments. The
final step is inclusion in national environmental law.
For example, long distance air-born pollutants,
especially acid rain, have been reduced due to such
agreements.

The Baltic Sea is an international water body with an
unusually long history of international co-operation for
its protection, at least if one considers that the first
agreements were met when the iron curtain divided the
Baltic Sea. The most important agreement is the
Convention on the Protection of the Marine Environment
in the Baltic Sea in its original form from 1974, but then
significantly extended and improved in 1992.

We are now in a stage of considerable improvement
of national and international environmental law. Let us
hope that in the future we can also learn to deal in a
civilised manner with our environment.

§§§§§§§§§§§§§§§§ §§§§§§§§§§§§§§§§§§§§§§§§§§
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"The law is the last result of human wisdom acting upon human
experience for the benefit of the public."

Samuel Johnson
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RULE OF LAW AND THE ENVIRONMENT

The legal system and environmental law
In our societies decisions are made every day concerning environmentally
hazardous activities, e.g. discharges from factories, road construction and
extraction of natural resources. In these decisions environmental concerns are
confronted with other interests, e.g. job opportunities, rapid communication
and energy demand.

National legislating bodies have the task of setting up rules to solve these
conflicts. The rules, consisting of laws, regulations and other legal instruments,
constitute the environmental law of a country. Environmental law is the major
way for policy making bodies to implement a national environmental policy
and, above all, to protect a nation’s environment against pollution and other
damage.

Legal instruments are also used when an international convention, e.g. the
Baltic Sea Convention, is implemented on the national level.

In this chapter we will discuss environmental law of the Baltic Sea region.
This, however, is not easy. We run into three basic kinds of difficulties.

Firstly, there are national differences. Even if, to a considerable extent, the
different states use the same types of legal instruments and face similar problems
when implementing their laws, legal traditions and structures of administration
vary more or less when comparing the different states around the Baltic Sea.
Not least important is the fact that in some states, e.g. Germany, much of the
legislative power is decentralised to many federal states. The details of these
differences will not be dealt with here, but the reader should bear in mind that
they influence the implementation of environmental policies.

Secondly, the legislation is changing rapidly in the region. This is true in all
countries, but perhaps most so in Central and Eastern Europe, where the legal
systems are becoming based on private ownership of land and natural resources.
Market economies develop. As a consequence, the environmental legislation is
also changing, and many descriptions will rapidly become outdated, at least
when it comes to details.

Thirdly, environmental law is dependent on and interconnected with other
parts of the legal system. These contain many statutes that in one way or the
other are related to the environment, e.g. legislation on territorial planning, use
of natural resources and energy, and management of waste. Basic legislation on
ownership and protection of ownership rights is also essential. What we face is
in fact a mosaic of legislation that is often not well harmonised. The legislation
on control of pollution and nature conservation may be seen as the heart of
environmental legislation, but environmental quality also depends on these other
parts of the legal system.

Three basic principles
Several principles basic to environmental legislation have been developed since
the mid-1980s. The Rio Conference on the Environment and Development,
UNCED in 1992 played an important role in strengthening these principles.

Most important today is the Principle of Sustainable Development. The
essence of this principle is the requirement not to jeopardise the satisfaction of
future generations’ needs when we satisfy the needs of today’s generation. This
principle is included in the Amsterdam Treaty of the European Union and other
international documents which are valid in many countries in the Baltic Sea
region. It is also included in national statutes, e.g. the new Swedish

Figure 20.1. Regulation of environmentally
destructive activities has always been needed. For this
purpose environmental law was introduced mostly from
the 1960s but it is still weak when balanced against other
interests in society. Pollution like the example above is
often either disregarded by authorities or punished by
small fines.  (Photo: André Maslennikov.)
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Environmental Code, and in the Latvian Law on Environmental Protection. In
Estonia it is even part of the Constitution as it was adopted in 1993.

A decisive question in practice is who should bear the costs of environmental
protection. A second widely accepted principle of basic importance to
environmental law which addresses this question is the Polluter Pays Principle
(PPP). All economies around the Baltic Sea are nowadays based on private
ownership of land, water, and natural resources. However, a polluting activity
very often affects not only the owner’s interests. There are impacts, or risks of
impacts, on the health of other people or private property, as well as on public
interests, e.g. biodiversity.

The Polluter Pays Principle says that the polluter has to take the financial
responsibility for precautionary measures. The obligation for polluters to pay
compensation if a person is hurt or other property is damaged may also be seen
as an effect of the PPP. Special pollution taxes are also based on this principle.

Private and public interests are therefore to some extent protected by law.
But the question is: should the polluter (developer) be compensated if an
activity is restricted due to its possible or proven damaging environmental
impact? The answer seems to be in general no. An exception might, however,
be the Swedish Constitution, which is unclear. Many lawyers claim that a
polluter is entitled to compensation if an ongoing polluting activity is
restricted, e.g. in connection with a requirement to reduce the emissions.
However, it is important to stress that the PPP applies to pollution situations
only. If e.g. a nature reserve is established in a natural forest with endangered
species, and the restrictions prohibit clear-cutting, a land owner would
normally be compensated by direct payment (in Sweden), tax reduction
(e.g. Latvia) or otherwise.

A third important issue is how to consider risks of environmental impacts.
Some legislation requires that precautions be taken, and may even prohibit the
activity, although it is not possible to say for sure that damage will in fact occur.
Some legislation goes even further: in a dispute on whether there is a risk or
not, the burden of proof rests with the developer. These pieces of legislation
have adopted the Precautionary Principle: As long as you are not sure that an
impact will not occur, the hazardous activity is not allowed, at least not without
some kind of precautionary measure (e.g. purification).

How strict should the requirements be?
The discussion on how to construct environmental legal instruments is a never
ending story. An essential part of this debate is whether environmental legislation
should provide room for the decision maker to freely consider the individual
circumstances in each case, or rather strictly determine environmental
requirements.

The legislating bodies, at first the parliaments, can often not solve conflicts
between environmental protection and other interests in the legislation as such.
Instead, they adopt statutes that either give full discretion to the authorities, or
include principles or substantial requirements, that in one way or the other limits
the sphere of discretion.

Some legislation requires explicitly that environmental protection must
be balanced against other, opposing interests. The formulation of such rules
is essential; one might say it reflects the political ambition to achieve
environmental protection. Two questions are raised here. First, is the
environment regarded as having as much weight as conflicting interests?
Secondly, are the rules clear? The vaguer the rules, the more difficult it is
to predict decision making and, consequently,  the success of
implementation. Legislation that implicitly requires balancing are e.g. the
Polish Environment Protection Act and the Finnish Health Protection Act.
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Less strict legislation apply in some circumstances. When balancing, a crucial
issue is how to relate environmental protection to the economy. From a narrow
perspective, the economy may be seen as an interest opposite to protection;
e.g., treatment of wastewater requires expensive equipment. However,
environmental protection also has, indirectly, positive economic effects. If
treatment equipment is used, future costs connected with possible remediation
of a polluted surrounding area are spared. This wider economic perspective has
nowadays been accepted in some pieces of legislation and court cases. However,
the traditional, more narrow definition of economics, only looking at immediate
investments, is still dominating.

Other reasons for using less strict legal instruments is complexity. For example
when issuing a permit for an industrial activity the pollution control is not
primarily a matter of reducing harmful emissions at the “end-of-pipe,” but rather
to reduce damage to the environment as a whole. Pollution is closely connected
with the use of chemicals in the industrial process, the use of energy and natural
resources, waste management and avoidance of accidents. Furthermore, it is
not efficient to separate different environmental media (air, soil, ground water
and surface water) in the judgement, as pollution often distributes from one
media to another. The objective principle would rather be to find the most cost
efficient solution in each case, but as the preconditions vary from case to case it
is not possible to determine precise requirements, limits, etc., in the legislation.
The EC IPPC (Integrated Pollution Prevention and Control) directive (see
Chapter 16), is based on flexibility, where the different environmental media
and other aspects have to be considered in one legal context when issuing permits
to polluting activities.

Strict legal requirements do not as such provide for flexibility but they have
other advantages. Often, a clear environmental goal will more likely be
implemented if the legal instruments do not provide for balancing or more
or less free judgement. Examples of legal requirements, which exist in most
states, are the prohibitions (exceptions can be made very occasionally) on
the use of PCB and DDT, on dumping of waste into the sea from vessels,
and of discharge of oil or certain other chemical substances from ships. On
the whole, there are many precise restrictions as regards the use,
transportation, etc., of hazardous chemicals. However, in some situations,
the use of chemicals is not so strictly controlled. One important example is
the use of fertilizers in agriculture, an activity which has a great impact on the
eutrophication of water in the region.

A specific type of strict legal requirement is emission limits. Certain pieces
of legislation specify limits for the discharge of certain pollutants, e.g. sulphur
in discharges into the air from factories and power plants and lead in car exhausts.
The Swedish Sulphurous Act applies to power plants and requires either the use
of oil with not more than 0.8 weight % of sulphur, or, if the fuels contain more
sulphur, that discharges into air do not contain more than 0.19 grams of sulphur
per megajoule of fuel. Another example is the air protection legislation in Finland.
Also so-called environmental quality standards are based on strict limits (see
below).

To conclude, whether strict or less strict legal instruments should be used
has to be assessed with respect to the conditions in each situation. It is often
useful to construct combinations. Strict requirements may be used as an outer
limit, “ceiling,” for acceptable environmental impacts, while less strict
instruments may be used to achieve the best balancing and the most cost-efficient
solution in each case, within the framework of the outer limits.

Figure 20.2. The first environmental laws prohi-
bited chemicals used in agriculture. Seeds treated,
as in this photo, with organic mercury were one of the
very first to be outlawed, already in the early 1960s
and soon thereafter other persistant pesticides such as
DDT followed. (Photo: Tero Niemi.)
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THE LEGAL INSTRUMENTS

Permits (concessions)
Factories, sewage treatment plants and energy plants are examples of installations
located in one specific place. Such installations are called “point sources.” Point
sources may have a relatively large impact on the environment. Therefore, a
permit or concession is often required before a new point source can be built,
and also before an existing point source can expand or alter its production.

Permits to pollute air or water are normally required for big and medium
size installations such as small factories, small farms and forestry practices, in
many of the national legislations. A few examples of many are the Swedish,
Danish, and Polish Environmental Protection Acts, the Finnish Health Protection
Act, the Latvian Law on Pollution, and the German Water Management Act.
Permits are also required in many other situations, e.g. in connection with
building activities (planning and building legislation) and construction of water
power installations (water laws) and roads (often special road legislation).
Permits are not required for smaller point sources or for mobile polluting sources,
such as cars. Sometimes, e.g. as regards cars, there are general restrictions on
emissions, i.e. limits, determined in the legislation.

The law stipulates normally certain requirements to be applied when
considering if a permit should be issued and, if so, what conditions for emissions,
etc., should be included in the permit. Some states, e.g. Denmark and Sweden,
rely first on flexible and comprehensive legislation aiming at the most cost
efficient solution in each case; the “IPPC model” (see above). Other states – so
far most Eastern European states, but also some Western, e.g. Germany – use at
first standards for emissions and/or environmental quality regulations. Permits
are often issued in spite of that the discharges are harmful to the environment.

As time goes by, new techniques for purification, etc., are developed. An
important question is therefore if a permit or its conditions may be reconsidered.
This is normally provided for in the legislation, but not always carried out
efficiently in practice.

Permits are normally not required for non-point sources. An important
example is agriculture. In Finland, a permit is only required for big farms. In
Sweden, permits are required for certain big installations used in agriculture
(e.g. storage of fertilisers), but not for other activities in agriculture (e.g. use of
fertilisers and pesticides). With regards to forestry, it seems that permits
concerning risks for water pollution or other environmental impacts are not
required in any country.

The permit control systems of today has a basic deficiency: the lack of a
systems approach to environmental problems. A permit authority considers
normally only environmental impacts and other facts related to one specific
activity. This is important in two respects.

Firstly, environmental legislation does not, simultaneously, consider all
impacts at different stages in a production or energy cycle, in other words, “from
the cradle to the grave”. Thus, if a developer applies for a permit to extract oil,
the permit-granting authority would consider risks for pollution and other impacts
in connection with the extraction, but not impacts at later stages, e.g. pollution
in connection with transport, ref ining, energy production, and waste
management.

Secondly, alternatives available in other factories, units, etc., not owned by
the applicant, are normally not regarded. Assume e.g. that an energy company
applies for a permit to increase production in a coal-fired power plant. The

Emission licensingEmission licensingEmission licensingEmission licensingEmission licensing

According to the environmental protection
law in Sweden an industrial plant or an
energy plant above a certain size must
have an emission license from a State
Committee (A-level) or from the County
Administration (B-level). The emission lic-
ense is needed to start a plant and when
the operation is expanded. A renewal of
the license is normally needed after ten
years. In Stockholm County there are
about 50 A-plants and about 500 B-plants.
The substances under regulation of the
authorities are defined in the emission
licenses and the plants measure the
emissions of the regulated substances in
sampled periods checking that emissions
are within the limits.

The measurements are checked by
the County Administration or by the
Environment and Health Protection
Administrations in the municipalities.
Every year the plants have to leave
environmental reports where the annual
emissions are calculated, based on the
measurements. Smaller industries,
companies and energy producers are
classified in a C-level and a D-level
database. In many cases they also leave
an environmental report every year with
a calculated emission.
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increase would lead to more discharges of sulphur and heavy metals in a sensitive
water area. The permit-granting authority may not regard the possibility of
supplying energy from other, better located plants, which are not owned by the
applicant, nor the possibility of reducing energy consumption, e.g. by improved
insulation of buildings and recycling in factories to which energy is distributed
from the coal plant. It is not relevant whether such alternatives are favourable
from an environmental point of view.

Town and country planning
The use of land and water is a continuous development. New factories are built
and located in places where people live and vice versa. Roads, harbours, airports
and railways are constructed to improve communication, not the least within
and between towns. New power plants are built to meet the energy demand in
towns. Different use of land and water are, in other words, connected and
dependent on each other; they are part of a system.

A land-use development without regulation would result in poorly
functioning systems with not only social but also environmental problems,
especially in terms of concentration of pollution and waste in certain places.
Not even a system of individual permits would avoid the problems sufficiently,
as this legal instrument focuses on one individual source at a time.

The legal instrument to be used is instead town and country planning. The
planning procedure means, in principle, that future development of a
geographical area is, first, analysed with respect to different national and local
interests and, thereafter, formulated in a plan document.

Town and country planning (regional or spatial planning) exists more or
less in most countries. Environmental protection is then taken into account in
the planning to varying degrees. Also other kinds of planning exist, within
different sectors of the society. The former USSR economic planning is no
longer used in Eastern Europe, but other sector planning instruments are
developed. Thus, Latvia has drafted a Law on Development Planning, including
different plans and programmes determining the long-term goals and priorities
on national, regional and municipal level.

Sector planning also exists in e.g. Sweden. Plans on local energy conservation
and waste management are adopted continuously by the municipalities. There
is no state control of this Swedish planning. Neither are the plans legally binding
for future decision making. In other words, the laws lack instruments to
implement the planning. In practice this planning has, so far, largely been a
failure.

Town and country planning is not a guarantee for an environmentally sound
development. The planning authority, often the municipality, must balance risks
such as ecological damage, health problems and the need for recreation areas,
against conflicting interests, e.g. energy demand, job opportunities and well-
functioning communication. Planning legislation is provided with “balancing
rules.” These are often vague, and normally they do not give priority to
environmental protection in conflicts with opposing interests. An example is
the very vague rule in the Swedish Natural Resources Act: “Areas of land and
water shall be used for the purpose or purposes for which the areas are best
suited. Priority shall be given to such use which leads to good management of
natural resources from the public point of view” (Chapter 2, section 1).

Moreover, it is important to distinguish between legally binding and non-legally
binding plans. If a legally binding plan reserves an area for e.g. housing, no factory
may be built there (legally binding plans are normally used only for areas where
building activities exist or are expected). If instead a plan is not legally binding, it
is possible to allow a factory to be built, in other words, to disregard the plan. The
plan is then no more than a guideline for future decision making.

Figure 20.3. The planning of cities and towns are
regulated by law. The general plan – as the one of
Uppsala in the map above – is a policydocument, while
the detail plan where the use of each area is described
is legally binding. (Courtesy of Uppsala City.)
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Conservation of nature
Protection of species of fauna and flora, biotopes, biological diversity, beautiful
scenery, etc., is to some extent covered by the legal instruments mentioned
above. In addition, there are certain specific nature conservation instruments.

One instrument is that of protected areas. These are similar to plans
discussed above in the sense that they restrict the use of land or water within a
certain area. National parks and nature reserves are types of protected areas
where it is legally possible to use far-reaching restrictions (see Chapter 7).
However, whether a certain area is strongly protected or not depends on whether
this legal authority is in fact used. In practice, nature reserves vary considerably
from place to place.

Most states have legislation providing for the establishment of national
parks, nature reserves and other protected areas. Many valuable areas in the
former USSR are still protected. However, a great deal of the unique
biodiversity, in e.g. the Baltic states, is not protected. After the privatisation of
land and development of the market economy, the risk is obvious that these
areas will be destroyed by drainage, intensive forestry, etc.

Another instrument is protection of endangered species. This instrument
prohibits such activities as hunting, picking of flowers and entering seal islands
during breeding periods. At least in some states, however, this instrument does
not directly protect species against impacts from forestry and other forms of
exploitation.

General protection of certain types of biotopes is a tradition in Denmark.
Vast areas of forests, shores and wetlands are efficiently protected. To provide
for recreation and protection of habitats, Sweden has adopted a general
protection of all shores. The protection, however, is not very efficient. Also
certain other, very small biotopes in e.g. forests are protected by law, but the
implementation in practice is partly a failure. Also other western and eastern
European states use general protection of biotopes as a legal instrument, as a
result of EC directives.

Nature conservation instruments have an important deficiency. They focus
only on values and activities within a certain geographical area. It is not possible
to protect a nature reserve from long-distance pollution. Neither is it possible
to prohibit the exploitation of an area for other purposes than natural protection
as described above. As an example, although wetlands may function as efficient
filters for reduction of nutrients leaking from agriculture to water, nature
reserves are not typically used for the protection of such wetlands (unless of
course the wetland also in itself contain nature values).

Figure 20.4. Decisions that certain areas are set
aside as nature reserves constitute laws which
regulate the allowed activities in these areas. This
National park in the Tatra mountains is one of the old-
est in Poland. (Photo: Pawel Migula.)
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Environmental Quality Standards (limits)
The legal instruments discussed above do not provide for secure protection of
the environment. First, the decision maker must often balance protection against
competing interests. Secondly, the instruments focus on the activity, e.g. the
polluting factory, and not directly on the state of the environment.

A quite different legal approach is taken when so-called Environmental Quality
Standards are used. This instrument takes its point of departure not from a hazardous
activity, but from the expected quality of water, air or other parts of the environment.
The expected quality is determined in “standards”, i.e. precise limits as regards the
maximum amount of certain pollutants, such as heavy metals, nutrients or other
pollutants or the minimum amount of oxygen in a water area, etc. The standards
(limits) are sometimes gradually tightened in accordance with a time plan.

If the standards are legally binding different hazardous activities must comply
with them. If e.g. a new factory is planned to be located at a lake, and the
discharges will exceed the standards (limits), no permit can be issued unless the
developer either agrees to use more efficient purification techniques or can make
an agreement with other companies for them to reduce their discharges. The
standards must not be exceeded, no matter how important the factory is, from
an economic perspective, for job opportunities, etc.

This means in principle, that if the environmental policy is clear, e.g. no
further deterioration of the lake, the most efficient legal technique to implement
the policy should be to make use of Environmental Quality Standards.
Environmental Quality Standards as a legal technique are most advanced in
the U.S., where they were introduced in the early 1970s. Today they are used
more or less in all states around the Baltic Sea.

Environmental Quality Standards are an essential part of EC environmental
law – several directives determine limits for content of harmful substances in
air or waters – and thus also in the legislation of the member states. The states
applying for membership in EU are now gradually replacing the old standards
with standards corresponding to EC law.

Although Environmental Quality Standards should be regarded as a useful
environmental legal instrument, it is important to stress that they cannot operate
alone. The implementation system must be efficient. The eastern European
states adopted hundreds of quality standards during the USSR period, some
were far more strict than the corresponding standards in the EC directives.
However, the implementation system were not sufficient and the standards
were breached quite frequently.

The function of the standards is to set the outer limits, the “ceiling”. It is
necessary also to use instruments focusing on the individual sources directly,
with the objective to minimise the pollution from each of them.

Legal economic instruments
Legal economic instruments are of different kinds. Taxes, fees and, normally,
subsidies are determined by legislation. The purpose is not to legally force, but
to stimulate companies, farmers, consumers, etc., to use the less hazardous
alternatives, of e.g. fuels or fertilisers, or to reduce pollutants by purification,
recycling of waste, etc.

Legal economic instruments are discussed in Chapter 19, and only a few
remarks will be made here. Fees and taxes are often used in order to stimulate
reduction of pollutants and/or the use of environmentally sound alternatives,
e.g. biomass as fuel. Examples include the Wastewater Fees Act in Germany,
different energy taxes (on oil, etc.) in Sweden and Natural Resources Tax Act in
Latvia. Fees for water protection and fish protection are used in the Finnish
Water Act. The purpose is to repair environmental damage, but the fees have
probably some preventive effect indirectly.

Figure 20.5. Environmental Quality Standards most
often refer to water. EQS set legal requirements on
water that are used for certain purposes such as drinking
water. Municipalities have to abide by these standards
which are national law, and will be European Union
law for member states. (Photo: Lars Rydén.)
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Only some states have specific legislation for environmental damages. The
legal protection of individuals and their property is sometimes poor.

A relatively new legal economic instrument is trade with emissions rights
(Chapter 19). If e.g. a new company A plans to build a new polluting factory in
an area and the law, e.g. a quality standard, does not allow for further pollution
there, company A would be entitled to agree with the existing company B to use
some of its right to emit a certain pollutant. As A can buy this right from B, the law
provides an incentive for B to reduce the pollution, e.g. by using a more efficient
technique than was required by law. Trade with emission rights works to some
extent in USA. It is developing within EU law and it may become important in
connection with reduction of CO

2
 emissions. The system is regulated in the Latvian

Natural Resources Tax Law, but it is not introduced in practice in Latvia so far.

Environmental Impact Assessment, EIA
The function of Environmental Impact Assessments (Chapter 24) is primarily
to provide information on a planned harmful activity and its possible impacts
on the environment and use of natural resources. All these aspects are considered
together, which is important. Occasionally, an EIA is in itself a permit, meaning
a positive EIA is a legal precondition for starting the activity. Normally, however,
an EIA is only regarded as information to be used in connection with town and
country planning and licensing. A negative EIA would be a very important piece
of information here, but it does not automatically halt the activity.

EIAs were first introduced in the U.S. in 1969. Here, the EIA procedure is
advanced, with legal rights for private persons and organisations to take part in
the decision making and even to object to the EIA in court. The obligation to
report on alternatives is essential, as is the requirement to undertake the EIA at
a very early stage of a planned project.

EIAs are nowadays used in many states in and outside the Baltic Sea area,
but the forms vary. An EIA is included in one of the most important EC directives.
Member states have adopted the instrument in national EIA legislation. A similar
legislation was developed in Eastern Europe during the USSR period: the State
Ecological Expertise laws. Many of these states are now revising these laws to
correspond with the EC directive.

Voluntary measures
Voluntary environmental systems are becoming more and more important.
Business companies in different branches, not only factories but also e.g. hotels
and transport companies, can agree to have the activity reviewed and to adopt
plans how to reduce and control pollution, waste generation, energy consumption,
etc. Forestry companies may agree on how to carry out forest practices without
damaging valuable biodiversity. The advantage for the company is an improved
environmental reputation and the possibility to attract more consumers, but
sometimes also to cut expenses, e.g. as a result of less use of energy or chemicals.
The basic elements of some of these voluntary systems are included in legislation.
The EU regulation concerning EMAS, Environmental Management and Auditing
Systems, has been very important in practice (see Chapter 24).

Figure 20.6. Environmental Impact Assessment,
EIA. Starting or expanding an existing industrial
activity requires that an environmental impact
assessment is made. (Photo: Peter Ocskay.)
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IMPLEMENTING ENVIRONMENTAL LAW

Supervision and sanctions
The legal instruments discussed above may be regarded as “basic” in an
environmental legal system. However, the legislator must also see to their
implementation in practice; he/she must provide tools for situations when the
law is not complied with. Important legal instruments to be used are supervision
and sanctions.

Supervision and sanctions are legally provided for in probably all states.
The laws provide for inspections, empower authorities to serve orders, etc. Many
unlawful activities are regarded as criminal offences. Special fines are sometimes
imposed on polluters when the emissions exceed the permit limits. Such systems
have existed for a long time in western Europe and was also developed in USSR.
Parts of it remain today in eastern Europe. In e.g. Latvia the Natural Resources
Act requires a certain fee to be paid as long as the emissions comply with the
permit limits, but if these are violated the fee is four times as much as the
normal.

Supervision is normally carried out by regional or local institutions. Their
task is to check discharges from factories, etc., and to react if limits or other
permit conditions are exceeded, also if an activity starts without a legally required
permit. When no permit is required, as is usually the case with agriculture and
other non-point sources, they are to check whether the activity is being run
according to what is specifically required in the legislation. However, supervising
in practice is ineffective in many places. There are several examples of illegal
pollution accepted and even encouraged by civil servants working in supervising
authorities. In Germany, such a person can be convicted for environmental crime.

One part of monitoring is getting information about what has in fact happened
in e.g. a factory. Environmental legislation normally entitles authorities to
demand information, or to enter the area of the factory and make their own
inspections. In some states, companies are obliged to submit annual reports on
e.g. the amount of discharges.

If a supervising authority finds that requirements are not being complied
with, it may, under most legislation, serve the company an order, requiring
certain purification techniques to be used, etc. A few states, e.g. Sweden, provide
for so-called “enforcement fines.” These fines are determined on a case by case
basis, in connection with an order to carry out or to avoid an activity. If the
order is disregarded, the fine must be paid. The level of the fine is often fixed at
a rather large sum of money. Thus, the “enforcement fine” is in practice often
far more efficient than criminal fines. The purpose is to force in advance, not to
punish afterwards.

If the activity (or lack of activity) is suspected as a criminal offence, the
person responsible can be prosecuted and sentenced to pay fines or to
imprisonment. An alternative sanction, used in some states, is economic fees.
The company must “pay back” the illegal profit made by not complying with
the law. These fees are to be paid, not by the private person responsible, but by
the company itself. Economic fees are either determined case by case or generally
fixed in the legislation.

In practice, all criminals are not brought to court. There are probably
numerous reasons for this. First, as in all criminal cases, the prosecutor has to
prove “beyond reasonable doubt” that a crime has been committed, which in
the particular case is difficult and sometimes even impossible. Secondly,
violations are not always reported by monitoring authorities. Thirdly, many

Figure 20.7. Sanctions for environmental crimes
which the court decides on, are often very weak, and
amounts to a fine that not even compensate for the gains
that the person or company did when breaking the law.
It is thus rare that a person committing an environmental
crime is put in jail. (Photo: Lars Rydén.)
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prosecutors are not experienced in environmental law cases. These include not
only legal but also technical and similar considerations that are outside their
own competence and that make them reluctant to press a case. Fourthly, in
some cases it is difficult to find a responsible person to charge.

Moreover, when criminals are convicted the sentences are often lenient. In
Sweden, imprisonment has been used only once. The normal sentence is a minor
fine; environmental crime is not regarded as more serious than shop-lifting in
Sweden.

Participation and law suits
The right for any private person and for organisations to participate in legal
procedures of different kinds is not only a question of democracy. It is also a
matter of improving the knowledge base of permit-granting for planning
authorities and other decision makers. Not the least many environmental
organisations have access to competent expertise in such fields as biology,
technology and environmental law. Most countries guarantee participation, but
the extent of participation may vary. A neighbour whose land or water may be
affected by e.g. discharges usually has the right not only to take part, but also to
be a party in legal decision making. He can then appeal if he is not content with
a plan or a permit. He can also bring a private law suit in civil court in some
situations. In Sweden, however, it is not possible to require restrictions in a
private law suit if a permit for hazardous activity has already been issued. In
other words, these laws not only aim at protecting the environment, they also

The Polish Inspectorate for Environmental ProtectionThe Polish Inspectorate for Environmental ProtectionThe Polish Inspectorate for Environmental ProtectionThe Polish Inspectorate for Environmental ProtectionThe Polish Inspectorate for Environmental ProtectionCaseCaseCaseCaseCase
Box 20.1Box 20.1Box 20.1Box 20.1Box 20.1

The Polish Inspectorate for Environmental Protection has the na-
tional responsibility for monitoring, licensing and inspection of
environmentally hazardous activities in Poland. It has a total of 33
offices in all 16 voivoidships in the country, which conduct
inspections, pursue environmental monitoring and run a total of
49 laboratories. The voivoidship main offices also issue licensing
for individual plants and other entities.

The inspectionsThe inspectionsThe inspectionsThe inspectionsThe inspections
Inspection plans are drawn up based on the general inspection
policy and taking into account the conditions of the region
concerned. They consist of basic inspections, follow-up inspection
to control implementation of recommendations from previous visits,
and intervention inspections in response to complaints from
citizens, press releases or requests from Members of Parliament.

The Inspectorate performs annually about 16,000 audits in
more than 13,000 entities. Since there is about 41,000 entities
included in the IEP’s inspection register, statistically each one is
inspected every three years. In practice, however, inspection
focuses on those that have the largest environmental impact. Some
of these are visited by the voivoidship inspectors several times
each year. Most visits are preplanned.

PenaltiesPenaltiesPenaltiesPenaltiesPenalties
Penalties are imposed on entities which emit pollution exceeding
the valid environmental permits. The penalty mechanisms applied
in Poland is based on a per hour or day penalty, multiplied by the
duration of the violation. Penalties imposed in 1999 amounted to
47.8 million Euro, and in the first half of 2000 35.9 million Euro.
The most frequent reason for imposing penalties was excessive

loads of pollutants to wastewater, followed by excessive air pollu-
tion, noise emissions and improper storage of waste.

The top 80 listThe top 80 listThe top 80 listThe top 80 listThe top 80 list
In 1990 a special list of heavily polluting plants, referred to as the
“top 80 list” was made. The 80 plants together accounted for 25%
of the national emission of dust, 41% of the SOx, and 29% of
discharges to wastewater. All 80 plants developed action plans to
reduce emissions. Some entities have dissolved, broken up, or
merged due to changed ownership. Many made dramatic
improvements. As a whole 32 plants have been removed from
the list. On the other hand others have been added. At the end of
2000 the “top 80 list” included 54 plants. Altogether a significant
reduction of impact has been achieved during the 10 years,
counted as dust by 90%, flue gases by 66% and discharges to
wastewater by 33%. (Source: http://www.pios.gov.pl)

year/inspectionsyear/inspectionsyear/inspectionsyear/inspectionsyear/inspections 19981998199819981998 19991999199919991999 11111ststststst half of 2000 half of 2000 half of 2000 half of 2000 half of 2000

Total No of 16617 15976 8583
inspections

No of intervention 3287 2994 1681
inspections

No of inspected 13219 13452 7502
entities

Value of penalties 311.3 191.0 143.5
imposed (Mln PLN)

 Table 20.1. Environmental inspections in Polish industry.
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protect companies. This is especially noticeable when, as in Sweden, old permits
are seldom reconsidered by environmental authorities.

The right to participation for organisations, and for private persons not
directly affected by the activity, has traditionally been more limited. They can
often both demand information and argue for their stand-point in connection
with a permit or planning procedure. But they seldom have had the right to
appeal to institutional decisions or to file a private law suit with regard to
environmental issues. Environmental impact has not been regarded as a “legal
interest” for organisations. However, the international trend is to expand the
access to legal systems for environmental organisations.

Another important participation issue is the right to obtain environmental
information. This right is recognised by most states, but the implementation in
practice varies. Moreover, in conflict with certain other interests, especially
state and commercial interests (e.g. the composition of a chemical product), the
environmental information is often regarded as secret.

The numerous difficulties in practice
Several deficiencies in the environmental law system have been pointed out
above. In summary:

• Vague rules for environmental protection have to be balanced against
conflicting interests. The environmental interest often loses, at least partly.

• Individual permits are not required for mobile (e.g. cars) and non-point
sources, such as agriculture. Diffuse pollution from such sources, often poorly
controlled, is an increasing problem in all states.

• Permit control focuses on the activity for which the permit applies. Impacts
at other stages of a production cycle are often not considered, nor is it possible
to choose other more environmentally sound alternatives.

• Town or country plans with the purpose to avoid harmful impacts in an
area are not always legally binding and thus do not guarantee against
exploitation, etc.

• Specific instruments for nature conservation do not protect species, biotopes
and biological diversity effectively enough.

• The use of Environmental Impact Assessments has increased but very often
such assessments are insufficient in practice.

• It is difficult to acquire compensation for environmental damages, as the
relation between the damage and the polluter is often hard to prove.

• Sanctions are too often lenient.
• Access to the legal system and public participation has improved, but

implementation often fails. Environmental organisations are not very active.

All these deficiencies are closely related to the legal rules as such. But this
is not all. It is sometimes clear that the law provides for protection, but the law
is not implemented in practice. There may be several reasons for this. We shall
discuss some of the most important ones.

The legal systems are not sufficiently harmonised. On the one hand, the
pieces of legislation, acts, regulations, by-laws, etc., overlap. That is, several
laws apply to one and the same activity. On the other hand, legal instruments
vary; some sets of legislation have more far-reaching instruments than others.
And it is difficult for monitoring authorities, prosecutors and other decision
makers and, not least, for private persons (e.g. farmers) directly responsible for
hazardous activities, to know about all the different laws and instruments.
Consequently, there is a great risk that in practice the most far-reaching law (of
several overlapping laws) does not always apply. However, many states have
started to coordinate their environmental legislation. The IPPC directive has
forced EU member states to co-ordinate at least the licensing and control of

Figure 20.8.  Environmental inspections. The
inpectorates have the task to control activities that
constitute a potential threat to the environment and
human health. This control, conducted by the Swedish
Labour Inspectorate at a car repair workshop in late
1999, was part of a program where 800 companies in
Stockholm area and Gotland were checked for
management of chemicals containing isocyante, a
carcinogen common at many work places. (Photo:
Jack Mikrut/ Pressens bild.)
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The story of the tunnelThe story of the tunnelThe story of the tunnelThe story of the tunnelThe story of the tunnel
In 1991 the Swedish Government assigned the National Rail
Administration, as part of the west-coast rail-link between Gothenburg
and Malmö, to build a tunnel through the Hallandsåsen ridge. The
construction of the 8,6 km long tunnel commenced in April 1993 and
was due to be completed by December 1996 at an estimated cost of
SEK 1, 5 billion.

The Hallandsåsen ridge is a primary horst formation consisting of
rock with many fissures partly converted into clay. It is considerably
more aquiferous than most primary rock formations in Sweden. The
ridge and the neighbouring coastal area are considered to be of national
interest and are protected by law.

Not surprisingly a major problem during the construction was the
high inflow of water. The water rights court, to protect groundwater, had
granted permission to remove no more than 3,5 litres/second for every
1,000 meters of tunnel, but the flow increased rapidly, had passed this
amount in 1996, and was 40 litres/second in the summer of 1997.

Cement sealing was considered too expensive, so in December
1996 the National Rail Authority recommended the constructor to
examine alternative chemical sealing agents.  The most efficient
alternative was Rocha-Gil, a polymer made of acrylamide. It was tested
in laboratories for persistence but not environmental effects. In June
1997 Rocha-Gil was used in full scale in 200 meters of tunnel.

It was not until the 14 of August that the county Administrative Board
and the municipality were informed that Rocha-Gil was used.  After
contact with the National Chemicals Inspectorate they requested a less
hazardous material to be used. But it was too late. Water in streams,
wells and the ground water had already been polluted.

The tunnel construction is stoppedThe tunnel construction is stoppedThe tunnel construction is stoppedThe tunnel construction is stoppedThe tunnel construction is stopped
On the 26 of September fish died in a breading facility in Vadbäcken,
one of the watercourses into which seepage water was released. On
the 30 of September three cows that had drunk seepage water became
paralysed. There were also medical complaints by the workers.

The use of Rocha-Gil was stopped on the 30 of September. The
test results of acrylamide on 2 October showed 92 mg/l and 342 mg/l N-
methylacrylamide in drainage water into Vadbäcken, where the cows
drank undiluted drainage water. The WHO limit for drinking water is
0,0005 mg/l. Estimated emission to Vadbäcken during 24 hours was
more than 500 kg for a few days.

An emergency plan was put into operation by the municipality: The
water from wells along Vadbäcken should not be used. Samples of the
municipal water supplies were taken immediately and preparations were
made for transporting water supplies. The animals along the brook were
removed. The municipality established a preliminary risk zone. Central
government authorities issued recommendations regarding using water
supplies and eating meat or vegetables from the area.

Legal procedures initiatedLegal procedures initiatedLegal procedures initiatedLegal procedures initiatedLegal procedures initiated
On 5 October the municipality of Båstad initiated legal proceedures
against Rhône-Poulenc (manufacturer of Rocha-Gil), the constructor
(Skanska) and the National Rail Administration. More then ten persons
were summoned on charges of suspected breaches of environmental
and labour legislation, the water act, and the act on chemical products.
The municipality and county administrative board demanded that the
construction of the tunnel was stopped. This was done on 7 October 97.

Rocha-Gil, a sealing agent used since the 1950s in a number of
major international construction projects, forms a dense elastic white
gel into cracks after injection of a mix of water-soluble acrylamide, a so-
called accelerator, and sodium silicate. Mixing the accrylamide incorrectly
or diluting it too much with water leaves traces of the original toxic
acrylamide.

Acrylamide causes damage to the peripheral nervous system, at
the event of skin contact or when consumed, and it is a suspect
carcinogen. By the time construction ceased, a total of 1,400 tonnes of
ready-mixes grouting had been used which corresponded to
approximately 140 tonnes of acrylamide. The plan was to use
23,000 tonnes ready-mix!

The damagesThe damagesThe damagesThe damagesThe damages
Lack of correct information caused panic in the beginning. In general
foodstuffs were not passed as unsuitable for human consumption. Even
so, with reference to the precautionary principle, the Swedish national
food administration, decided that 370 animals (dairy cows, suckling
cows, bulls, deer, sheep and horses) were to be slaughtered. In the
beginning even the milk (330 000 kg) was poured away. Vegetables
and root-crops were dumped and, for a time, growers found it difficult
to sell their products.

20 of the 223 workers, who were medically examined immediately
after cessation of the construction, were diagnosed as suffering from
peripheral effects on the nervous system, for example in the form of
irritation/numbness in their arms or legs. These effects stayed. In the
neighbourhood, water from 310 wells was analysed and acrylamide
was detected in 29 cases. A total of 196 persons were examined, but
people living on or close to the Hallandsåsen ridge had not been subject
to any physical health risks.

The sentencesThe sentencesThe sentencesThe sentencesThe sentences
The consequences of the events on Hallandsåsen were both internal,
economic and legal. The tunnel project is so far (2002) delayed for 5
years at a cost of some 250 million SEK.

Two weeks after the construction was interrupted two of the
directors in in National Rail Authority left their positions. At the same
time the Minister of environment assigned a commission to examine
the case.

The building contractor had to pay 100 million SEK for decontami-
nation, 200 million SEK for cement lining of the tunnel, 25 million for
digging new wells for drinking-water, 10 million SEK for chemical
analysis, 15 million SEK for water transports, and a total of 31 millions
SEK for slaughtered animals, farming products which the market
rejected, damage to business activities, decreased property value and
personal injuries.

It was not until June 2001 that the first courtcase was finalised.
The managing director for Rhone Poulenc Sweden was then sentenced
to pay fines for inadequate information about Roca Gil.

In January 2002 the district court sentenced the building company
Skanska to pay a fine of SEK 3 million and the Director of Production
of the company to pay a fine (correspnding to 100 days’ income) for
breaking the labour legislation, and the Maning Director a similar fine
for causing environmental damage.

In June 2002 the district court judged the three directors in the
National Rail Authority not guilty for breaking the water law during the
tunnel construction. The reason for the excess leakage of water was
considered to be caused by the constuction work itself(!).

Is the tunnel construction to be continued?Is the tunnel construction to be continued?Is the tunnel construction to be continued?Is the tunnel construction to be continued?Is the tunnel construction to be continued?
In 2001 the Swedish Government decided to continue to build the tunnel
under the condition that the environmental court and the muncipality
would issue the needed permits and that financing could be found.
The National Rail Administration in their new application to build the
tunnel requested that the allowed level of seepage of water is increased
to 100 l/second, that is three times more than before. It will certainly
lead to a lowering of the groundwater. The Environrmental court has
the task to assess if the effects on private and public interests is
acceptable. It is expected to decide on the permit during summer 2002.

The Hallandsås tunnel projectThe Hallandsås tunnel projectThe Hallandsås tunnel projectThe Hallandsås tunnel projectThe Hallandsås tunnel projectCaseCaseCaseCaseCase
Box 20.2Box 20.2Box 20.2Box 20.2Box 20.2
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Figure 20.10. The Hallandsåsen tunnel. This is the
entrance of the tunnel in the part that was constructed
up to 1997. (Photo: Magnus Torle. Courtesy of
Banverket.)

Figure 20.9.  An areal view of the Hallandsåsen ridge.
To shorten the time for train travel along the Swedish west
coast on the line Oslo-Gothenburg-Copenhagen the
construction of a 8,6 km long tunnel was started in 1993.
In this 1997 photo - from north - the openings for the
two tracks are seen in the middle, where the present
railway is bending to the right. It was interrupted in
summer 1997 after an environmental disaster for which
so far three people have been sentenced and 250 million
SEK have been paid, mostly as compensation for damage.
(Photo: Lars Bygdemark. Courtesy of Banverket.)

certain big and medium size polluting installations. In 1998, Sweden adopted
an “environmental code” that substitutes 15 environmental statutes. A
Commission has presented a proposal to an environmental code for Germany.
The discussion of such a code has also started in Finland, Estonia, and Latvia.

Lack of economic resources is often a crucial issue in different situations,
not the least in the following. Supervising authorities are provided with legal
tools, but sometimes lack the resources (personnel) to carry out inspections,
etc., in practice. Neighbours to polluting factories are entitled to claim
compensation in court for damages, but the risk of having to pay for court costs
if they lose the case keeps many from suing.

One legal principle touched upon above is the obligation for state or municipal
authorities to pay compensation to landowners when e.g. national parks and nature
reserves are established. This principle exists in several countries. We shall not
discuss here whether it is fair or not. However, the economic resources available
for such compensation are usually limited, and consequently nature conservation
is not always carried out effectively enough.

Who should make legal decisions? This question may be split in two. First,
should central, regional or local (municipal) institutions be responsible for the
administration of environmental legislation? There is a clear tendency in most
states to decentralise decision making. Sweden is one example, where town and
country planning and supervision of many hazardous activities are in the hands of
289 municipalities. Also Denmark has a decentralised system. Latvia has
empowered regional environmental boards to issue permits for pollution and there
is no central permitting institution (except as regards Environmental Impact
Assessments). Latvia is also considering decentralisation of environmental tasks
to local (municipal) institutions.

One argument for decentralisation is that local authorities know the local
conditions best. Another is that decisions are made close to the people involved.
But voices have also been raised against far-reaching decentralisation. It is
probably difficult for many local authorities to make legally required but
unpopular decisions, e.g. to serve an order on a company to reduce production,
and thereby eliminate job opportunities, in a local polluting factory. Moreover,
it is difficult to implement a national environmental policy on the local level if
there are many, perhaps hundreds of local authorities with great variations as
regards ambition, competence and resources.

Secondly, should politicians, i.e. persons representing political parties and
appointed after an election, be involved in decision making? This is the case
more or less in every state, on both the central and local levels. Politicians are
trained to balance conflicting interests when they create new legislation,
programmes, etc. However, decisions in terms of supervision and issuing permits
are not political but legal. The law does not always allow balancing. And when
it does, the balancing is more or less restricted and directed in the legal rules. At
least in Sweden, illegal decisions are made from time to time, where the decision
maker takes other matters into consideration than are admitted in the legislation.
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ENVIRONMENTAL PROTECTION IN

INTERNATIONAL LAW

International environmental law
Dealing with today’s environmental problems require, to a great extent,
international solutions and co-operation. Activities carried out in one state cause
harm to the environment also in areas outside this state; either in another state
or in an area beyond the limits of state territories, such as the oceans. The
problem may concern air pollution and acid rain, marine pollution, which is
the case in the Baltic Sea, extinction of endangered species and their habitats,
and exploitation of marine natural resources – all these concerns have an
international dimension. Some of today’s environmental threats – ozone-layer
depletion and climatic change – are indeed global problems; they result from
the totality of emissions of, respectively, ozone depleting substances and
greenhouse gases from the international community, although the share from
each state differs greatly.

These concerns cannot be approached at the national level only. As a response
to that, the field of international law focusing on the protection of the environment
has increased dramatically since the 1960s.

Put simply, international law is either based upon international agreements
or on principles of customary law. It is estimated that there are more than 300
multilateral, either global, regional or sub-regional agreements, and about 900
bilateral treaties in this field. In this and the following sections, references will
be made to different treaties.

A treaty with special importance in this context, the 1992 Convention on the
Protection of the Marine Environment of the Baltic Sea Area (the Baltic Sea
Convention), is described more fully below as well as in Chapter 23. The entry into
force of the 1992 Convention was delayed but finally took place in 2000.

Basic principles of international law
Customary principles of international law are usually of a more general
character, and are considered to bind all states. One such principle in the field
of environmental protection, and of relevance for the Baltic Sea region, is the
principle of good neighbourliness. This vague principle emanates from the old
Roman maxim sic utere tuo ut alienum non laedas (“use your own property in
such a manner as not to injure that of another”). The principle of good
neighbourliness, which must be related to the practical behaviour of states,
hardly implies an absolute prohibition to cause transboundary nuisance. On
the contrary, with the great variety of transboundary environmental damage
which exists today states seem to accept transboundary nuisance to some extent.
Therefore, a more realistic interpretation of the principle is that transboundary
harm above a certain level of significance is not allowed.

This interpretation of the principle can be found already in the 1941 Trail
Smelter Award, between the USA and Canada. A smelter on the Canadian side
of the border caused harm to the territory of the USA, and the arbitration board
found that the responsibility of Canada rested on the principle that,

“No State has the right to use or permit the use of its territory in such a
manner as to cause injury by fumes in or to the territory of another or
the properties or persons therein, when the case is of serious consequence
and the injury is established by clear and convincing evidence.”

International conventionsInternational conventionsInternational conventionsInternational conventionsInternational conventions

At present there are about 300 multinational
and more than 900 bilateral agreements in
international environmental law.

Figure 20.11. The Gabcikovo project in River
Danube in Slovakia at the border to Hungary
(Gabcikovo is Nagymaros in Hungarian). Slovakia has
in this project – considered by Hungary to have very
negative environmental effects – recieved a navigable
canal for shipping, the Gabcikovo navigable locks in
the picture, and the Hydro-Electric power plant, to the
left outside the picture. The hydropower station
produces nearly 2 billion KWh electrical energy each
year, which supplies electricity to nearly 10% of the
entire population of Slovakia. Also, Slovakia has noted
replenishing of river reaches that were previously dry.
(Source: http://www.crwr.utexas.edu/gis/gishydro01/
Class/trmproj/shaw/TermProject.html.)
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First, the quotation reveals that states are not only responsible for their own
activities, but also for permitting private actors, which cause transboundary
nuisance. Second the case must not be of serious consequence. This provides
an important legal yardstick for a number of possible international conflicts
with regard to environmental degradation. Even so, in many situations this
principle is inadequate as the environmental damage is the result of the sum of
emissions from several states rather than from one state. In such cases it is not
possible to establish which state is responsible for reaching the level of serious
consequence or significant harm. Therefore, other legal means and principles
are being developed, albeit all too slowly, in order to adequately deal with issues
such as marine pollution, acid rain, ozone layer depletion, and climate change.

The Trail Smelter Award also stated that the injury must be established by
clear evidence. While this is true in cases concerning liability and compensation,
the responsibility of states is increasingly related to the risk of such harm rather
than the materialisation itself. More and more, today’s environmental policy and
law is based upon the notion of precautionary action. This has even resulted in the
development of a legal principle of precautionary action, according to which states
and subjects under their jurisdiction are responsible to act as soon as there is a
reason to assume that certain damage or harmful environmental effects are likely
to be caused by human activities, even when there is no scientific evidence to
prove the causal link between activity and effect.

Legal disputes between states on environmental matters, such as the one just
described, can be settled peacefully in different ways, e.g. by means of arbitration,
negotiation, and judicial settlement by the International Court of Justice (ICJ).
However, as far as the ICJ is concerned, its first case (in addition to an advisory
opinion to the UN General Assembly on the legality of the use of nuclear weapons,
delivered in 1996) where the protection of the environment was essential, the
Gabcikovo-Nagymaros Project (initially between Hungary and Czechoslovakia
but after the division of the latter, between Hungary and Slovakia) was decided as
late as in 1997. The issue was whether Hungary had the right to withdraw from a
treaty between the two parties on the construction of a dam on the river Danube for
environmental reasons. While the Court recognized the existence of a set of new
legal principles on environment protection, its decision was not that encouraging
from the viewpoint of the Danube environment. The Court found that Hungary
was still bound by the treaty, and ordered to the two parties, inter alia, to continue
to negotiate in good faith in order to ensure the achievement of the treaty in question.

While in national law a party can bring a case to court without the other
party’s approval, the jurisdiction of a tribunal in international law is dependent
on the consent of the parties. This is a consequence of all states being sovereign
and equal. Therefore, it is not unusual that conventions prescribe certain ways
for dispute of settlements concerning the interpretation or application of that
particular convention; then each party has consented to certain means of
settlement. In practice, however, disputes within the framework of
environmental treaties are almost never brought to international adjudication,

treatytreatytreatytreatytreaty a legally binding
instrument between two or
more states

conventionconventionconventionconventionconvention the same as treaty

ratificationratificationratificationratificationratification the acceptance of an
agreement by the law-
making body, in a state
most often the parliament

multilateralmultilateralmultilateralmultilateralmultilateral between several states
(bilateral between two
states)

Figure 20.12. The Gabcikovo-Nagymaros project
on Danube at the border between Slovakia and
Hungary has caused a serious international
environmental conflict. As agreed Slovakia built a
regulated canal for shipping and a dam for a power
station. The natural water course have been largely kept
beside the constructed one and is even flooded once a
year to simulate as well as possible the natural pro-
cess. The river prior to the construction of the dam
(smaller map to the right) had a multitude of smaller
streams. After regulation the dam covered a large area,
see  the map to the left - compare the areas within
frames – where the canal used for shipping is seen on
top. Hungary claims that several areas that previously
recorded flows of 2000 m3/s are now reporting levels
of less than 200 m3/s. Hungary has cited decreased
water levels and fears drinking water contamination
as a result of reduced flow increasing deposits of
polluted clay in drinking water wells. The Hungarian
side, considering the negative environmental
consequences of the project, has challenged Slovakia
in the International Court of Justice. (Source for maps:
http://www.crwr.utexas.edu/gis/gishydro01/Class/
trmproj/shaw/TermProject.html)
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but rather dealt with diplomatically in the regime of the respective treaty, in
commissions or at conferences of the parties to the treaty.

Different legal zones
The world consists of areas under the territory of states and areas outside state
territories, such as the High Seas and Antarctica. Put simply, while in the territory
of a state, it has full jurisdictional competence in environmental matters (to
legislate, enforce and adjudicate), in areas such as the High Seas and Antarctica,
it only has jurisdiction over subjects linked to that state (unless otherwise is
agreed in a treaty). Between land and the High Seas, international waters, such
as the Baltic Sea, are divided into zones in which the jurisdictional competence
is allocated differently and balanced between the states concerned, i.e. to the
coastal states, port states, and flag states. The most important international treaty
with regard to the division of the sea is the 1982 United Nations Convention on
the Law of the Sea (UNCLOS). This treaty consists of more than 300 articles,
40 of which deal specifically with marine pollution.

Within the internal water (ports, harbours, rivers and water on the land-ward
side of the baseline used for measuring the breadth of the territorial sea) the coastal
state has full sovereignty. The zone directly outside the baseline is the territorial
sea, which also is a part of the state’s territory, although the sovereignty is limited
in different ways. Most important is the right of foreign ships to innocent passage
through these areas. Different states claim different breadths of these waters, up to
12 nautical miles (approximately 22 km) from the baseline.

Outside the territorial sea is the high sea, which belongs to no state. However,
states may also claim so-called exclusive economic zones (EEZ), up to 200 nautical
miles from the baseline, in which they have exclusive rights on certain matters,
such as the exploration and exploitation of the sea bed as well as fishing rights.
Activities, such as oil drilling, are carried out in the Baltic Sea both on and
outside the territorial sea. Coastal states have certain exclusive rights on their
continental shelf also without claiming EEZ.

The jurisdiction of coastal states, port states, and flag states over ships that
pollute the sea, and thus violate international and/or national law, depends, inter
alia, on the area in which the discharges took place. In addition to the difficulties
provided by this delimitation, here is a field in which the control is hampered
by too little co-operation of states in the implementation and enforcement of
international environmental law, in particular with regard to maritime activities.

Means of control in international environmental law
International law provides different means for protecting the environment, such
as preventive standards on environmentally harmful activities, and conservation
of endangered species, notification procedures and environmental impact
assessments (EIA), and civil liability regimes. To a great extent, the effectiveness
of international law depends on the means applicable to each particular issue.
Some approaches are dealt with in this section.

With differing degree of specificity and adequacy, most international agreements
define some kind of preventive rules or principles. In some cases, these norms are
only expressed as a general obligation to prevent pollution. In other cases, such as
pollution from maritime activities, detailed standards on the design of precautionary
measures apply. As far as land-based activities are concerned, international law
does prescribe some standards of precautionary measures. Existing forms of
preventive/precautionary standards are emission standards, technical standards,
and prescriptions on the use of best available technology, to be applied in the
domestic context in each state. Explicit prohibitions are rare in the international
field, but can be found in some treaties, e.g. with respect to the use of a certain
substance or the carrying out of a certain activity.

Figure 20.13. The different legal zones at a coast,
examplified in the Baltic Sea. The territories of the sta-
tes are marked by black lines, mostly stretching to 12
nautic miles outside the so-called baseline of the coast.
They mark the borders of the territorial seas. The bord-
ers of the exclusive economic zones, claimed by each
state, are marked by the coloured line. They reach much
further out, up to 200 nautic miles from the baseline of
the coast. (Map drawn by Sunhild Wilhelms, Bundesamt
für Seeschifffahrt und Hydrographie. Courtesy of
Helcom.)
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More unusual, although they do exist in international law as well as national
law, are quality standards, prescribing the minimum or maximum permissible level
of a certain substance in a certain area. Such an instrument has been used in European
Community law, e.g. with respect to water quality in shellfish waters. This directive
is applicable for the member states of the European Union in the Baltic Sea region.

To some extent, detailed preventive standards are laid down in the
conventions themselves, but more frequently in recommendations adopted
either by a commissions working under the treaty or at conferences of the
parties to the treaty. In these cases, the convention itself defines the general
principles of the future work of the parties, which are implemented by the
more specific norms subsequently adopted. That is the case with the regional
conventions on the protection of the marine environment of, respectively, the
Baltic Sea and the North-East Atlantic. The tasks of these commissions,
HELCOM and OSPARCOM, respectively, consist in supervising the
implementation of the convention as well as in giving recommendations
and/or binding decisions in order to further the objectives of the convention.

Transboundary assistance, notification, and participation
Another form of co-operation is assistance in case of casualty. Such obligations
are prescribed e.g. in the Baltic Sea Convention and other conventions on marine
pollution. After the 1986 Chernobyl catastrophe, with unusual speed, a
convention on assistance in the case of a nuclear accident or radiological
emergency was signed. At the same time a convention on early notification of
a nuclear accident was signed.

Inter-state notification is important not only in case of accidents, but also as a
means of co-operation in planning and decision making concerning environmentally
harmful activities. Such notification implies that a state informs another state about
planned activities, accidents, etc. According to the 1974 Nordic Environment
Protection Convention (NEPC) the examining authorities in the Nordic countries,
when examining the permissibility of an environmentally harmful activity, shall
notify the neighbouring state if they find that an activity may entail transboundary
nuisance of significance. The neighbouring state may then give its opinion on the
activity and the precautionary measures needed to the other state. It may even take
part in the decision-making process and appeal the decision under equal conditions
as the corresponding agency of the state of the activity.

One such case is the Vuotos hydropower plant in Finland. In 2001, the
Swedish Environmental Protection Agency invoked the NEPC and appealed
the decision by the Water Right Court of Northern Finland, to grant a permit.
The decision was successfully appealed to the Vaasa Administrative Court, which
turned down the application for the hydropower plant. Unfortunately, this
example is an exception; the convention has been applied in too few cases. A
case where the Swedish and Danish authorities failed to fully apply the NEPC
was the Öresund Bridge in 1993-94.

The obligation to notify neighbouring states is also laid down in the 1991
Convention on Environmental Impact Assessment in a Transboundary Context
(EIA Convention). Even though several conventions set out obligations to somehow
assess in advance the likely impact of an activity or installation, this convention is
the most far-reaching international treaty, obliging the parties to establish procedures
and documents for this purpose. The process and documentation should be used to
clarify, before a permit is granted, the environmental consequences of the activity.
But not only that, the EIA procedure also implies public participation in the decision-
making procedure. According to the EIA Convention such assessments shall be
undertaken prior to a decision to authorize an activity that is likely to cause significant
adverse transboundary impact. In the EIA Convention, minimum requirements
are prescribed for the EIA document.

Figure 20.14. Environmental Impact Assessment,
EIA, is required by law for all major infrastructure
planned. The bridge between Sweden and Denmark,
the Öresund bridge, had a very lengthy  EIA procedure
and was required to meet a series of specified
conditions to be accepted by the Swedish and Danish
courts of concession. (Courtesy of Øresundsbro
Konsortiet. http://www.oeresundsbron.com.)
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Public participation and access to justice may seem to be national issues only.
However, such procedural opportunities are of increasing importance in the
international context as well. This is manifest in the 1998 Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters (Aarhus Convention), which obliges the contracting states
to set up domestic procedures that allow for public participation in decision making
processes relating to the environment. It also requires the parties to provide
relevant environmental information to the public.

Controlling harmful activities and natural resource exploitation
Another procedural means of control, which has been prescribed in a number
of conventions is that of a permit procedure for harmful activities. Generally,
the conventions oblige the contracting parties to arrange for procedures where
permits can be applied for to a national body and where such activities are not
permitted unless a special permit is granted. This means of control can be found in
some conventions that apply to the Baltic Sea area. A shortcoming in this respect is
that most conventions define the criteria for granting such permits only in general
wording, thereby leaving leeway for each state to set the minimum standards.

Environmental issues concern not only pollution, but also exploitation of
natural (living and non-living) resources. Such matters have also been subjected
to international agreements in the Baltic Sea region. International regulations on
fishing may prescribe e.g. the amount of total allowable catch, fishing areas and
fishing periods. Related to this is the protection of species and habitats. There
exists no particular convention on this matter for the Baltic Sea area, although the
1992 Baltic Sea Convention provides a platform for co-operation in this field. In
addition to this, a few multilateral conventions apply to the area. Some activities
that endanger the population of species are prohibited or otherwise strictly regulated
by these treaties, but there remains a great deal of discretion for the states in the
implementation, particularly when assigning the habitats to be protected.

Not all international environmental law matters must be solved at the
multilateral level. Sometimes the multilateral approach can be complemented
by bilateral arrangements, that is, agreements between only two states. It is not
unusual that rivers constitute the border between two states. In the Baltic Sea
area that is the case in the Torne River (Sweden and Finland) and the Oder (Odra)
river (Germany and Poland). Between Sweden and Finland a bilateral Frontier
Rivers Agreement was concluded in 1971, thereby establishing a Frontier Rivers
Commission with members from both states. The most important feature of this
agreement is that the commission acts as an examining authority in water pollution
issues, and its decisions are binding in the two states. The convention prescribes
how the balancing of different interests is to be done when the commission comes
to a decision. In, for example, the Outokumpu Chrome Oy and Outokumpu Polarit
Oy case of 1991, the company applied for a permit to discharge industrial waste
water and to expand its production. The commission granted the permit, but laid
down certain conditions in its decision. The conditions concerned e.g. emission
loads, technical equipment, water treatment, and a control programme. Even though
the establishment of an international commission of this kind provides an
adequate response to the transboundary character of environmental effects, it
by no means guarantees that the environment is duly protected. This depends
upon the stringency of the standards upon which the decision is based as well as
the seriousness with which the commission examines polluting activities.

Liability
In addition to the preventive approaches described above, there are also
international regimes on civil liability. A means of by-passing the delicate issue
of state responsibility is to channel the liability to the operator of the activity or

NEPCNEPCNEPCNEPCNEPC
1974 Nordic Environment Protection
Convention

EIA ConventionEIA ConventionEIA ConventionEIA ConventionEIA Convention
1991 Convention on Environmental
Impact Assessment in a Transboundary
Context

Aarhus ConventionAarhus ConventionAarhus ConventionAarhus ConventionAarhus Convention
1998 Convention on Access to Informa-
tion, Public Participation in Decision-ma-
king and Access to Justice in
Environmental Matters
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Access to information on the environment –Access to information on the environment –Access to information on the environment –Access to information on the environment –Access to information on the environment –
legislation and practicelegislation and practicelegislation and practicelegislation and practicelegislation and practice
For many years, not only in Poland, information on the environment
and activities affecting its state were not available. However, this
situation is changing. More and more often, public access to
information is recognised on the international scene and in individual
countries as an integral element of human rights in democratic
societies.

The significance of public access to information on the
environment was pointed out for the first time in Poland in the
National Environmental Policy adopted in 1991, by recognising that
support for “self-organisation of society to protect and improve the
natural conditions of existence requires full access to information
on the environment and the state of health.”

The co-operation between the Ministry of the Environment and
environmental non-governmental organisations contributed to the
signing of the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in
Environmental Matters, called the Aarhus Convention, in June 1998
by the then Minister of Environmental Protection. It entered into
force in the autumn of 2001.

The EU directives on access to informationThe EU directives on access to informationThe EU directives on access to informationThe EU directives on access to informationThe EU directives on access to information
The process of the ratification of the Convention may be seen as
part of approximating Polish     legislation with the acquis
communautaire, that is the common EU legislation. In this case the
two directives 90/313/EEC on the freedom of access to information
on the environment and 85/337/EEC on the assessment of the
effects of certain public and private projects on the environment
underlay the legislative work undertaken to draft the Polish Act on
Access to Information on the Environment and Its Protection and
on Environmental Impact Assessment.

On 9 November 2000, the Parliament adopted the Act on Access
to Information on the Environment and Its Protection and on
Environmental Impact Assessment. The Act came into force on 1
January 2001. In fact, this Act introduced into Polish law the
institution of access to information on the environment as an element
of the fundamental human rights. The air which we breathe, the
water which we drink and the landfill of toxic waste nearby – they
are all the elements of the environment which significantly affect
the quality of our lives. Therefore, information on them should be
public property.

The right to information on the environmentThe right to information on the environmentThe right to information on the environmentThe right to information on the environmentThe right to information on the environment
The right to information on the environment is one of the strongest,
if not the strongest, instrument for environmental protection.
Seemingly, it is difficult to see why this is so. After all, information is
just information. However, the activities of decision makers – whether
they are governments, public officials, or plant directors  –- take on
a different dimension under the supervision of public opinion. The
right to information on the environment is therefore considered to
be one of the indispensable conditions for the implementation of
the so-called principle of socialisation, as provided for in the Polish
National Environmental Policy. It is spelled out in the public
participation Article 12 of the Act, regarding the influence exerted
by the public, citizens and their groups on the decision-making
processes, which are likely to affect the environment.

Without easily accessible and reliable information, it is
impossible for citizens to take an active part in the decision-making
procedures. Information on the environment may even be an
autonomous instrument for environmental protection. The disclosure
of inconvenient information, often with the participation of the mass

media, triggers the process of public criticism. Afraid to lose their
good image in the customers’ eyes, companies abusing the
environment, will change their policies, technology and sales or
supplies, to those being less harmful to the environment. The
practice in the countries where the effective right of access to
information on the environment was adopted confirms these
observations. Wherever the efficient right of access to information
was introduced, radical progress was made in the struggle for a
cleaner environment.

Inspectorate for Environmental ProtectionInspectorate for Environmental ProtectionInspectorate for Environmental ProtectionInspectorate for Environmental ProtectionInspectorate for Environmental Protection
Electronic information on the state of the environment and the
enforcement of environmental law is provided by the Inspectorates
for Environmental Protection: the Chief Inspectorate for
Environmental Protection and the Voivodship Inspectorates for
Environmental Protection. The Website of GIO (http://
www.pios.gov.pl) features, among other things, information
developed in the framework of the State Environmental Monitoring
System, information on the occurrence of extraordinary hazards to
the environment, the list of the plants which are most harmful to
the environment on the national scale - the so-called List of 80 -
and the report on the state of the environment in Poland.

In turn, the website of the Institute of Environmental Protection
provides “The Index of Legal Acts Related to Environmental
Protection in Poland” (http://www.ios.edu.pl/cgi-bin/a_plen.cgi?EN).
The complete electronic versions are made available by the Internet
service of ABC Publishers (http://www.abc.com.pl/serwis/
publik.htm).

Following the entry into force of the Act on Access to Information
on the Environment and its Protection and on Environmental Impact
Assessment, it can be expected that in the near future more
Websites run by public administration authorities will include an
environmental component.

Marcin Stoczkiewicz and Dariusz Szwed

Implementing the Aarhus Convention in PolandImplementing the Aarhus Convention in PolandImplementing the Aarhus Convention in PolandImplementing the Aarhus Convention in PolandImplementing the Aarhus Convention in PolandCaseCaseCaseCaseCase
Box 20.3Box 20.3Box 20.3Box 20.3Box 20.3

Figure 20.15. In Poland public access to information on the state of
the environment has improved dramatically in the last two years, due to
several pieces of legislation. Much information is available over Internet.
(Source: Ministry of the Environment, Poland; http://www.mos.gov.pl/
mos/akty-p/uuoi.htm.)
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the owner of the installation that caused the harm. This has been done e.g. with
regard to pollution from ships and damage from nuclear activities. However,
while each year a great number of discharges, intentional and unintentional,
takes place in the Baltic Sea region, not so many cases are brought to court for
the claim of compensation of the owner of the ship.

Pollution from ships is regulated by means of a global liability regime: the
Convention on Civil Liability for Oil Pollution Damage from Ships. The liability
is strict, i.e. irrespective of whether the operator of the ship acts negligently or not,
and the liability is channelled to the owner of the ship. There are, however, some
exceptions from the strict liability. The Tsesis Case is an example of the application
of this convention in a Swedish court. The Tsesis tanker ran aground in the
Stockholm Archipelago in 1977. One of the issues concerned whether or not such
an exception from the strict liability – due to negligence from the government or
authority responsible for navigational aids – was applicable. The ship owner claimed
that Sweden was negligent, since it had not corrected the marine chart, by marking
the known rock. In this part the Supreme Court stated that Sweden had acted
neglectfully. Therefore the ship owner was not considered liable for the damages.

In 1996, the International Convention on Liability and Compensation for
Damage in Connection with the Carriage of Hazardous and Noxious Substances
(HNS) by sea was signed, in part based on the concepts of the liability regime
for oil pollution.

Liability for damages caused by nuclear plants is dealt with in two international
conventions. After the Chernobyl disaster in 1986 the question of liability was
raised. This accident entailed harmful effects from radioactive substances in the
environment around the Baltic Sea. So far there has been no settlement as to the
question of liability for the Chernobyl accident, which in part can be explained by
the fact that the Soviet Union was not a party to any of the liability conventions for
nuclear activities. To initiate a case before the International Court of Justice, ICJ,
the Soviet Union would have had to consent to its jurisdiction, which was not
likely. In addition, it is most possible that the states affected did not try to run a
legal case for political reasons; such a confrontational approach was not seen as
the most effective means to reach some kind of agreement. Contrary to most
cases of transboundary pollution, however, Chernobyl provided a case where
it was easy to prove the casual link between environmental damage and the
particular activity that caused the damage.

Figure 20.16. Policing the coast. November 2000. The
coast guard at Trelleborg on the Swedish south coast,
has caught a smaller ship red-handed for oil discharge
into the open sea a few nautic miles outside the coast.
The ship was taken to port and the captain interrogated
by the police. In general ships are only seldom caught
for oil discharges. (Photo: Claes Nyberg/Pressens bild.)
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A. Nordic Environmental Protection ConventionA. Nordic Environmental Protection ConventionA. Nordic Environmental Protection ConventionA. Nordic Environmental Protection ConventionA. Nordic Environmental Protection Convention (NEPC). Sig-
ned 1974. In force 1976. Parties: Denmark, Finland, and Sweden
(and Norway). The fundamental idea behind the NEPC is the
principle of non-discrimination. When examining the permissibility
of an environmentally harmful activity (based either on land or on
the continental shelf), the examining authority is obliged to equate
the transboundary nuisance or risk thereof, with nuisance that
may be entailed in the state where the activity is carried out. In
case an activity may entail nuisance of significance in a
neighbouring state, the examining authority must notify and inform
the supervisory authority in the other state. Persons affected by
nuisance from environmentally harmful activities in a neighbouring
state have the same right to legal action (concerning permissibility,
preventive measures and compensation) in the neighbouring state
as an affected legal entity in that state.

B. ECE Convention on Environmental Impact Assessment inB. ECE Convention on Environmental Impact Assessment inB. ECE Convention on Environmental Impact Assessment inB. ECE Convention on Environmental Impact Assessment inB. ECE Convention on Environmental Impact Assessment in
a Transboundary Contexta Transboundary Contexta Transboundary Contexta Transboundary Contexta Transboundary Context (EIA Convention). Signed 1991. In
force 1997. Parties: Almost 40 states, but not all of the states in
the Baltic Sea region. An environmental impact assessment
procedure must be established prior to a decision to authorize
an activity that may cause significant adverse transboundary
impact. This applies to certain listed activities, e.g. crude oil
refineries, thermal power stations, combustion installations,
nuclear power stations and other nuclear activities, motorways,
waste disposal installations, pulp and paper manufacturing, major
mining, offshore hydrocarbon production and deforestation.
Certain provisions apply for non-listed activities that may cause
such impact. The public in the neighbouring state, which is likely
to be affected by an activity, is given equal opportunity to
participate in the environmental impact assessment procedure
as the public in the state of the activity. For treaty text and other
information see http://www.unece.org.

C. 1979 Convention on Long-Range Transboundary Air Pol-C. 1979 Convention on Long-Range Transboundary Air Pol-C. 1979 Convention on Long-Range Transboundary Air Pol-C. 1979 Convention on Long-Range Transboundary Air Pol-C. 1979 Convention on Long-Range Transboundary Air Pol-
lutionlutionlutionlutionlution. Signed 1979. In force 1983. Parties: About 30 states
members of the Economic Commission for Europe (including all
states bordering the Baltic Sea). Framework convention for the
purpose of reducing transboundary air pollution (particularly acid
rain). To the framework convention (which hardly contains any
substantive requirements) are connected several substance-
specific protocols concerning sulphur, nitrogen oxides, volatile
compounds, and heavy metals. In 1999 a more comprehensive
protocol was signed, which prescribes measures to abate

acidification, eutrophication and ground level ozone. For treaty
texts and other information see http://www.unece.org.

D. 1998 Convention on Access to Information, PublicD. 1998 Convention on Access to Information, PublicD. 1998 Convention on Access to Information, PublicD. 1998 Convention on Access to Information, PublicD. 1998 Convention on Access to Information, Public
Participation in Decision-making and Access to Justice inParticipation in Decision-making and Access to Justice inParticipation in Decision-making and Access to Justice inParticipation in Decision-making and Access to Justice inParticipation in Decision-making and Access to Justice in
Environmental MattersEnvironmental MattersEnvironmental MattersEnvironmental MattersEnvironmental Matters (Aarhus Convention). Signed by 35 sta-
tes. In force 2001, but not all states bordering the Baltic Sea
area are parties. The parties are obliged to establish domestic
procedures for public participation in decision making related to
environmental matters, and to provide a right to legal review of
such decisions. Environmental information shall be available to
the public. The convention recognizes that environmental NGOs
may act on behalf of public environmental interests. For treaty
text see http://www.unece.org.

E. Conventions on nuclear activitiesE. Conventions on nuclear activitiesE. Conventions on nuclear activitiesE. Conventions on nuclear activitiesE. Conventions on nuclear activities. A number of conventions
deal with nuclear activities. The 1960 Convention on Third
Party Liability in the Field of Nuclear Energy has not been
signed by all states bordering on the Baltic Sea, and neither
has the 1986 Convention on Early Notification of a Nuclear
Accident or the 1986 Convention on Assistance in the Case
of a Nuclear Accident or Radiological Emergency. Preventive
instruments in the field of nuclear activities are provided by the
International Atomic Energy Agency (IAEA). In 1994 a Nuclear
Safety Convention was adopted to which most states in the Baltic
Sea region are parties. For treaty texts and other information see
http://www.iaea.org and http://www.nea.fr.

F. Conventions on the conservation of nature and endangeredF. Conventions on the conservation of nature and endangeredF. Conventions on the conservation of nature and endangeredF. Conventions on the conservation of nature and endangeredF. Conventions on the conservation of nature and endangered
speciesspeciesspeciesspeciesspecies. In addition to the treaties described in this chapter, some
riparian states to the Baltic Sea area are parties to the 1979
Convention on the Conservation of European Wildlife and Natu-
ral Habitats. The contracting parties shall take appropriate
measures to ensure the conservation of the habitats of wild spe-
cies of flora and fauna, especially those specified in certain
lists. Measures must also be taken for ensuring the protection
of species specified in lists. Some riparian states are also
parties to the 1979 Convention on the Conservation of Migratory
Species of Wild Animals, which is also applicable to the region.
The convention lists species according to risk of extinction, and
prescribes protective measures, including the protection of
habitats. For treaty texts, recommendations, and other informa-
tion see http://www.coe.fr and http://www.wcmc.org.uk/cms/.

The construction of channelling liability can also be found in the mentioned
NEPC, according to which a person who is affected by nuisance, caused by an
environmentally harmful activity in a neighbouring state, has a right to claim
compensation in a court or administrative authority in the state where the activity
is carried out. Her right to bring the case before a court or administrative
authority shall be equal to the right of legal entities in the state where the
activity is carried out. However, the problem remains, that it is usually difficult
to prove a casual link between the damage and the responsible activity. So far
this possibility, to sue the operator of an activity in a neighbouring state with
the support of the NEPC, has only been used in one case, although the
convention has been in force for more than 20 years.

Selected international conventions on environmental protectionSelected international conventions on environmental protectionSelected international conventions on environmental protectionSelected international conventions on environmental protectionSelected international conventions on environmental protection
in the Baltic Sea regionin the Baltic Sea regionin the Baltic Sea regionin the Baltic Sea regionin the Baltic Sea region

ReviewReviewReviewReviewReview
Box 20.4Box 20.4Box 20.4Box 20.4Box 20.4
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International and national environmental law
Simply stated, international law applies to international relations and disputes
(basically between states), while national law applies to domestic relations
and disputes. Even so, from the earlier sections we may conclude that
international and national environmental law to a large extent concern the same
issues and problems, although from different perspectives. International and
national environmental law both have to deal with, and regulate, different kinds
of pollution and different kinds of polluting activities, protection of species,
etc. Since the issues and problems are similar, similar legal concepts,
instruments and techniques can be found in the two legal spheres. Moreover,
international law may indeed concern the rights, duties and competence of
individuals. This is the case not only with international human rights law, but
also with international law on pollution control. For example, when a state, in
an international agreement, undertakes to prohibit or otherwise prevent
pollution, to establish certain means of public participation in decision making,
or to legally protect certain areas in order to conserve nature, the fulfilment of
such undertakings depends on the content and structure of national law.

Of course, the likeliness of attaining a particular international objective
concerning the environment depends, e.g. on the legal measures and instruments
prescribed in the international agreements. However, it is also important to
stress the mutual dependence between the international and national legal
systems. National legislation alone is insufficient to solve current environmental
problems, such as marine pollution, ozone-layer depletion and the extinction
of migratory species. Here international co-operation and co-ordination is
needed. International agreements, on the other hand, are of little value unless
they are implemented by the national laws of the states involved. In order to
fulfil international obligations, states have to adjust their national legislation
so that the two legal systems correspond. For the sake of environmental
protection a state may even prescribe stricter rules on environmentally harmful
activities than the rules in the concluded conventions. An example will show
the relation between the two systems.

Assume that a state, in an international agreement, undertakes not to allow
any dumping from ships. The state, then, has an international responsibility to
take legal measures in its national legal system so as to guarantee that no such
activities will be performed by ships sailing under its flag. The contracting
state has to prohibit such activities among its citizens and within its territory,
i.e. to regulate the individual’s rights and obligations. National rules, applied
by national courts and administrative authorities, must correspond to, or give
more environmental protection than, the international obligation. Otherwise
the objectives for the international agreement will not be attained. Another
example is the case of procedural arrangements. If the treaty requires domestic
permit procedures, EIAs, or prescribes that the public shall have access to
environmental information, this must be reflected in the national laws of the
states concerned, so as to be applicable to individuals, companies and NGOs.

The procedure to bring national law in line with international obligation
differs in practice from state to state. In some states, a certain law or an
amendment thereof must be adopted if national law is not already in line with
the international obligation. In other states the ratification and the coming into
force of the treaty are sufficient to formally incorporate the treaty, and make it
applicable, in the national legal sphere. Even so, the ways international
environmental law affects the decisions by domestic authorities and courts are
more complex than being reduced to these two practices of states.

Figure 20.17. Notification. After the Chernobyl
accident an international agreement regarding
notification of accidents in nuclear power installations
was agreed on by the countries in the region. In 1986
the Forsmark Nuclear Power plant in Sweden (in the
picture) discovered the radioactive fallout from
Chernobyl before the accident was announced by the
Soviet authorities. (Courtesy of Vattenfall.)
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LEGAL PROTECTION OF THE BALTIC SEA

The special problems of the Baltic Sea
The Baltic Sea is considered to be one of the most threatened seas in the world,
in terms of environmental degradation. These threats consist of e.g.
eutrophication, different kinds of pollution and toxins, and the extinction of
different species. Pollution originates from several kinds of sources; land-based
activities, vessels, and sea bed activities. Overexploitation of fish is also a
problem in the region. Finally, the physical geography of the Baltic Sea,
combined with densely populated and heavily industrialized surroundings, give
rise to particular problems.

Several conventions apply to the Baltic Sea area, but the number of
contracting states to the different conventions varies. To some conventions
only a few states surrounding the Baltic Sea are parties, other conventions are
ratified also by states not bordering the Baltic Sea. The existence of treaties
binding not only the states close to the Baltic Sea, but states all over the world,
is of great importance for the region’s environment. A great number of vessels
operating in the Baltic Sea belong to states not located in the Baltic Sea region
and therefore are not parties to the Baltic Sea Convention. In these cases, the
ships are usually bound by other, global conventions that are applicable also in
the Baltic Sea.

Pollution from land-based sources
By far most pollution of the Baltic Sea originates from land-based sources.
However, international control of land-based sources has proven to be more
difficult than regulation of pollution from vessels. The most important convention
on land-based pollution for the region is the 1992 Baltic Sea Convention.

A part of the Baltic Sea area is also included in the counterpart of the Baltic
Sea Convention for the North Sea, the 1992 Northeast Atlantic Convention
(which superseded two conventions adopted in the early 1970s on, respectively,
land-based activities and dumping). This treaty is relevant for the Baltic Sea
environment also because of the input of water from the North Sea to the Baltic
Sea area. In many respects, the 1992 Northeast Atlantic Convention is similar
to the 1992 Baltic Sea Convention. Since several states as well as the EC are
parties to both conventions, the 1992 negotiations of the two conventions took
place in parallel with due regard to each other. Within the framework of these
two regimes, several recommendations and decisions, some of them quite
similar in scope, have been made on land-based pollution.

The 1974 Nordic Environment Protection Convention, NEPC, also applies to
land-based pollution from stationary sources. The convention does not define
any precautionary standards or prohibitions, but prescribes a principle of non-
discrimination. Hence, when examining the permissibility of an environmentally
harmful activity, the contracting states must equate transboundary nuisance
with nuisance in the state where the activity is carried out. The 1991 EIA
Convention as well as the 1998 Aarhus Convention apply to various forms of
land-based pollution. In some sense, these instruments further the notions of
the 1974 NEPC.

The 1979 Convention on Long-Range Transboundary Air Pollution
applies to both point and non-point sources. According to various protocols to
the 1979 Convention, the parties undertake to limit their national emissions of
e.g. sulphur, nitrogen oxides, volatile organic compounds, and heavy metals.
These emissions may affect the Baltic Sea as well.

Figure 20.18. Pollution from ships in the Baltic Sea
is banned by the 1973/78 MARPOL Convention, a
global treaty that applies to pollution not only by oil,
but also by other harmful substances. (Photo: Lars
Rydén.)
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Pollution from ships
The Baltic Sea is heavily trafficked by ships, and the traffic is expected to
increase. Ships may cause serious problem for the marine environment in the
Baltic Sea area in different ways; through dumping of wastes, through pollution
from so-called normal operations, and through physical damage (grounding
and destruction of habitats, bank and squat effects, noise, etc.).

Most important for the control of pollution from ships is the 1973/78
MARPOL Convention; a global treaty that applies to pollution not only by oil,
but also by other harmful substances. It does not, however, apply to dumping.
According to MARPOL, the Baltic Sea is defined as a “special area”, in which
stricter rules than elsewhere apply. Discharge of oil by oil tankers and other
ships above 400 gross tonnage is prohibited. While being in the Baltic Sea,
these ships must retain oil drainage, dirty ballast and tank washing water until
they reach a reception facility where it can be discharged. Discharge from
machinery space bilge is allowed only when certain conditions, related to
technique and emissions, are satisfied. The Baltic Sea is also a special area
with regard to noxious liquid substances and garbage.

Pollution from ships is also regulated in the Baltic Sea Convention; to a
large extent in a similar way as the MARPOL rules for “special areas”. The

A. Convention on the Protection of the MarineA. Convention on the Protection of the MarineA. Convention on the Protection of the MarineA. Convention on the Protection of the MarineA. Convention on the Protection of the Marine Environment Environment Environment Environment Environment
of the Baltic Sea Areaof the Baltic Sea Areaof the Baltic Sea Areaof the Baltic Sea Areaof the Baltic Sea Area. Signed 1992. In force 2000. The Baltic
Sea Convention is described in this chapter and chapter 23.
For treaty text, recommendations, and other information see
http://www.helcom.fi.

B. Convention for the Protection of the Marine EnvironmentB. Convention for the Protection of the Marine EnvironmentB. Convention for the Protection of the Marine EnvironmentB. Convention for the Protection of the Marine EnvironmentB. Convention for the Protection of the Marine Environment
of the Northeast Atlanticof the Northeast Atlanticof the Northeast Atlanticof the Northeast Atlanticof the Northeast Atlantic. Signed 1992. In force 1998. Parties:
Sweden, Denmark, Germany, and most states bordering the
northwest Atlantic and the North Sea (however Russia is not a
party). The convention applies to the North Sea and the northeast
Atlantic Ocean. It also applies to the water between Sweden
and Denmark. As the 1992 Baltic Sea Convention, the basic
principles for the control of land-based pollution sources are the
principle of precautionary action, the polluter pays principle, and
BAT. As regards the latter, the definition is almost identical as in
the 1992 Baltic Sea Convention. As regards other activities, it relies
on the concept of Best Environmental Practice, which includes
various market-based instruments, permit procedures, and eco-
labelling. With the entry into force of the 1992 Northeast Atlantic
Convention, two conventions signed in the early 1970s were
superseded. In these two conventions, the working commissions
were referred to as, respectively, PARCOM (Paris Commission)
and OSCOM (Oslo Commission). Since the two conventions
merged into one, so did the commissions, hence the current
commission is OSPARCOM. For treaty text, recommendations
and decision see http://www.ospar.org.

C. 1972 Convention on the Prevention of Marine Pollution byC. 1972 Convention on the Prevention of Marine Pollution byC. 1972 Convention on the Prevention of Marine Pollution byC. 1972 Convention on the Prevention of Marine Pollution byC. 1972 Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other MatterDumping of Wastes and Other MatterDumping of Wastes and Other MatterDumping of Wastes and Other MatterDumping of Wastes and Other Matter. Signed in 1972. In force
1975. New protocol in 1996, which completely amends the
convention, when it enters into force. Parties: global convention,
ratified by about 80 states (including all states bordering on the
Baltic Sea). The convention is applicable all over the world,
including the Baltic Sea. In contrast to the Baltic Sea Convention,
which contains a total prohibition on dumping (under certain

circumstances dredged spoils may be dumped), the convention
does not prohibit all kinds of dumping. Substances listed on the
“black list” (e.g. organohalogen compounds, mercury, cadmium,
different kinds of oil and high-level radioactive wastes) must not
be dumped at all, while substances on the “grey list” (e.g. arsenic,
lead, organosilicon compounds, and cyanides) may be dumped
after a prior special permit by the national authority. Dumping of
substances not mentioned on any of the two lists may take place
after a prior general permit. With the entry into force of the 1996
Protocol, the regime will provide far stricter rules. For information
about the treaty see http://www.imo.org.

D. D. D. D. D. 1973/1978 Convention on the Prevention of Pollution by1973/1978 Convention on the Prevention of Pollution by1973/1978 Convention on the Prevention of Pollution by1973/1978 Convention on the Prevention of Pollution by1973/1978 Convention on the Prevention of Pollution by
ShipsShipsShipsShipsShips (MARPOL Convention). Signed in 1973 and 1978. Annexes
I (oil), II (noxious liquid substances), III (harmful substances in
packaged form), and V (garbage) are in force. Annex IV (sewage)
is not yet in force. Parties to the Convention must ratify Annex I and
II, while the others are optional. Parties: global treaty, more than
100 states (including all states in the Baltic Sea region) are parties
to Annex I and II. MARPOL only deals with pollution from so-called
normal operations, not with dumping. Although this treaty is global,
certain areas, e.g. the Baltic Sea area, are recognized as “special
areas.” For information about the treaty, see http://www.imo.org.

E. 1973 Convention on Fishing and Conservation of the LivingE. 1973 Convention on Fishing and Conservation of the LivingE. 1973 Convention on Fishing and Conservation of the LivingE. 1973 Convention on Fishing and Conservation of the LivingE. 1973 Convention on Fishing and Conservation of the Living
Resources in the Baltic Sea and BeltsResources in the Baltic Sea and BeltsResources in the Baltic Sea and BeltsResources in the Baltic Sea and BeltsResources in the Baltic Sea and Belts (Gdansk Convention).
Signed 1973. In force 1974. Parties: all states bordering on the
Baltic Sea, either as individual states or, for member states, through
the European Community. The parties shall co-operate to achieve
optimum yield from the living resources. The convention does not,
however, lay down any particular substantive requirements.
Instead an International Baltic Sea Fishery Commission is
established, with the competence of giving recommendations on
size limits of fish, fishing equipment, closed seasons and areas,
total allowable catch, etc. For treaty text, recommendations and
further information see http://www.ibsfc.org.

Selected international conventions on the protection of the marineSelected international conventions on the protection of the marineSelected international conventions on the protection of the marineSelected international conventions on the protection of the marineSelected international conventions on the protection of the marine
environment of the Baltic Sea and neighbouring watersenvironment of the Baltic Sea and neighbouring watersenvironment of the Baltic Sea and neighbouring watersenvironment of the Baltic Sea and neighbouring watersenvironment of the Baltic Sea and neighbouring waters

ReviewReviewReviewReviewReview
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Baltic Sea Convention and the MARPOL Convention contain provisions on
the requirement of reception facilities among the riparian states. All oil loading
terminals and repair ports of the Baltic Sea area must be provided with facilities
adequate for the reception and treatment of dirty ballast and tank washing water
from oil tankers. Provisions on reception facilities concern also noxious
substances in bulk, sewage, and garbage. However, there have been problems
as to the implementation of the provisions on these facilities.

International rules on dumping are also found in two different conventions; the
Baltic Sea Convention and the Global Dumping Convention. While previously
the Baltic Sea Convention was known to be the strictest convention in the world
with regard to dumping, the 1996 Protocol to the Global Dumping Convention
considerably strengthens the global rules on this kind of activity. The main rule is
that dumping of waste is prohibited, but there are a number of exceptions to this.

As was shown above, there are also international rules on civil liability for
oil pollution that applies to the Baltic Sea area.

Pollution from sea-bed activities
Sea-bed activities, such as oil-drilling or extraction of natural gas, are dealt
with in some conventions, for instance in the Baltic Sea Convention. EIA’s are
required and restrictions apply on how to carry out such activities.

The NEPC applies also to activities on the continental shelf areas of the
contracting parties. The EIA Convention prescribes EIA for off-shore oil or gas
productions, too, when they are likely to cause adverse transboundary impact.
Finally, the Aarhus Convention is also applicable to certain offshore activities.

Nuclear energy and radioactive substances
Along the Baltic Sea coasts a great number of nuclear installations are located,
and nuclear activities are subjected to some regulations. Both the Baltic Sea
Convention and Northeast Atlantic Convention cover radioactive substances.
Furthermore, there are conventions on notification and assistance in case of
nuclear accidents. As pointed out, this is one of the rather few issues on which
there exist agreements on liability. However, only a limited number of states
are parties to these regimes. In the 1990s global conventions were also adopted
on nuclear safety. Finally, the NEPC and the EIA Convention both apply to
nuclear plants and installations for storage of radioactive substances.

Protection of endangered species
The protection of species in the Baltic Sea region has been dealt with in some
agreements. Still, only one convention on the matter has been signed by all states
bordering on the Baltic Sea. This convention concerns wetlands. Parties to the
1971 Convention on Wetlands of International Importance Especially as Waterfowl
Habitat have to designate at least one national wetland on a particular list. By
adding a wetland to the list the state undertakes an international responsibility for
the conservation of that area. The Swedish 1989 Höllviken case, illustrates what
may happen if the question of incorporation is not seriously dealt with at the time
the state becomes bound by the treaty. The Swedish Water Rights Court of Appeal
declared that, since the provisions of the convention had not been incorporated
into Swedish law, the court was not to apply the convention as an obstacle to
constructions in the area listed under the Wetland Convention. The court permitted
a road construction through the area. Contrary to its predecessor, the 1992 Baltic
Sea Convention deals with nature conservation and biodiversity.

The Baltic Sea Convention
The Baltic Sea Convention has been mentioned above in different sections (see
Chapter 23 for a more thorough description). The convention, which constitutes

Figure 20.20. The 1992 Convention for the
protection of the Baltic Sea requires that each harbour
provides a possibility to take care of waste oil from
ships, like here in the harbour of Tallinn, to reduce
illegal dumping of oil in the open sea. (Photo: Lars
Rydén.)

Figure 20.19. Oil transport from Baltic Sea ports is
increasing (capacity in millions of tonnes/year in
circles). From a total capacity of 133 million tonnes in
1996 it has passed 200 million tonnes in 2001, and is
still increasing rapidly. According to HELCOM no
capacity change is reported for Denmark, Finland and
Sweden, and a smaller increase in German Rostock to
around 5 millions of tonnes. Estonia is almost doubling
its capacity to close to 20 million tonnes. Latvia has
an increased capacity as the terminal in Ventspils is
expanded. In Lithuania  the new terminal in Butinge,
in operation in 2002, will be large. Russia will however
be the largest exporter of oil with the new terminal in
Primorsk at Vyborg under construction and an
additional  terminal closer to St  Petersburg. The legal
protection of the sea should be strengthened in view
of this development. (Data from Helcom and other
sources, see e.g. http://www.helcom.fi/a/sea/SSPA-
reports/REPORT-red.htm.)
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the major international instrument for environmental protection of the Baltic Sea
area, superseded the previous convention of 1974. In some sense the 1992 Con-
vention improves the legal foundation for environmental protection in the region.

The geographical scope of the Convention consists not only of what is
considered as the Baltic Sea proper, but also of the Gulf of Bothnia, the Gulf of
Finland, the Danish Belts and the entrance to the Baltic Sea bounded by the
parallel of the Skaw in Skagerrak, i.e. it includes Kattegat.

HELCOM, the permanent body within the framework of the convention,
consists of members from all the contracting states to the convention, and shall
hold meetings at least once a year. The chairmanship circulates among the
contracting states. Its secretariat is located in Helsinki. The tasks of HELCOM
are e.g. to supervise the implementation of the convention, make
recommendations on measures, define pollution criteria and quality objectives,
promote research, and monitor the extent of pollution. The prescriptions, given
each year, are recommendations. While the measures adopted by HELCOM are
labelled “recommendations”, statements from officials representing different
states maintain that these recommendations are followed to a great extent.
Moreover, the convention can be said to imply a legal obligation on the
contracting parties to seriously endeavour to comply with the recommendations.

Despite two decades of co-operation under the 1974 Convention, the state
of the Baltic Sea area is still alarming, in fact it is worse today than in 1974. The
few general improvements concern the concentrations of DDT and PCB; the
substances on which the riparian states agreed on a complete prohibition in the
1974 Baltic Sea Convention. This has contributed to the increase in populations
of some species that were previously at the edge of extinction, in particular the
seal population and the white-tailed eagle.

A general obligation of the 1992 Convention is that the parties shall promote
“the ecological restoration of the Baltic Sea Area and the preservation of its
ecological balance”. In addition to this, the 1992 Convention provides more

Figure 20.21. Will the Baltic Sea ever be helped by
environmental law? We are still waiting for it. A
beautiful Baltic Sea at Curonian spit at Kaliningrad.
(Photo: Lars Rydén.)
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detailed regulations and a more “up-dated” approach to pollution control than
did the 1974 Convention. It prescribes the Principle of Precautionary Action,
PPA, as well as the Polluter Pays Principle, PPP. One of the basic concepts for
the control of land-based installations is Best Available Technology (BAT),
meaning that the states shall enforce the use of the best available technology
for preventing pollution. The 1992 Convention also provides a set of policy
measures labelled Best Environmental Practice to be used with respect to non-
point sources, treatment of chemicals and waste, etc. Finally, the 1992
Convention also expands the scope of concerns as compared to the 1974
Convention. One such issue is biodiversity and nature conservation. Despite these
improvements, however, the 1992 Convention hardly reflects a progressive
instrument for approaching the common problems of the Baltic Sea. The expected
increase in shipment of oil as well as other maritime activities in the region will
imply higher demands on the co-operation of the riparian states.

Environmental law should be discussed also on a more fundamental level.
Several legal matters have to be considered in the regulation. But what are the
goals and which approach shall be kept? Environmental protection is one of
several interests that have to be balanced against each other. Such other interests
are national economies, unemployment, regional policy, etc. The mentioned
concept of BAT also includes a balance between different interests. In the long
run, however, a proper environment is a prerequisite for the other interests as
well. The environment does not compromise. If the environment is too off-
balanced, so to speak, this will continue to add to the already existing problems,
such as eutrophication, fish with concentrations of heavy metals so high that it
is recommended not to eat them, and so on.

So what if not even the very best available technique or environmental
practice is sufficient to stop further environmental decline? Should it still be
possible to run the activity in question or should the activity be prohibited?
Should the technological capacity or the sensitivity of the environment prescribe
the framework for human behaviour? The 1992 Baltic Sea Convention signals
an important notion as a matter of legal principle, since it requires “additional
measures” to the use of BAT if this does not lead to “environmentally acceptable
results”. One important question, then, is: What do we perceive as
environmentally acceptable?

REVIEW QUESTIONS

1. In what situations are legislation on environmental protection balanced against other, opposing interests?

2. Describe three different legal instruments to protect nature.

3. What are the functions of Environmental Impact Assessments?

4. How does the permit control system function? What are the main deficiencies of the permit control system?

5. Describe some deficiencies of the environmental law system, and why environmental criminals almost never
are brought to court.

6. What is the focus and function of the 1998 Aarhus Convention? Check if it is signed by your country.

7. Describe the relations between international and national environmental law?

8. Mention six international conventions on environmental protection relevant for the Baltic Sea region.

9. What is the focus of the MARPOL convention?

10. What are the tasks of HELCOM?
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INTERNET RESOURCES

Baltic Environmental Forum in Riga
http://www.bef.lv

Chief Inspectorate for Environmental Protection in Poland
http://www.pios.gov.pl

Convention on the Prevention of Marine Pollution by Dumping of Wastes
and other Matter
http://www.imo.org

Convention on the prevention of Pollution by Ships
http://www.imo.org

Convention on Fishing and Conservation of the Living Resources in the
Baltic Sea and Belts
http://www.ibsfc.org

Helsinki Commission (in charge of protection of the Baltic Sea)
http://www.helcom.fi

Index of legal acts related to environmental protection in Poland.
http://www.ios.edu.pl/cgi-bin/a_plen.cgi?EN

Ministry of the Environment, Poland
http://www.mos.gov.pl/mos/akty-p/uuoi.htm

Paris Commission and Oslo Commission (protection of the North-east
Atlantic Sea and North Sea)
http://ospar.se

UNECE – United Nations Economic Commission for Europe (in charge of
several environmental conventions)
http://www.unece.org
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GLOSSARY

appeal
take a question to a higher court for rehearing and a new decision

arbitration
settlement of a dispute by the decision of a person accepted as judge

Best Available Technology, BAT
a provision on environmental technology used in some conventions as a policy
measure, when one does not want to specify the technology, for instance in
areas with rapid technological development

Best Environmental Practice, BEP
a provision on environmental behaviour used in some conventions as a policy
measure with respect to non-point sources, treatment of chemicals, waste, etc.

concessions
see permits

convention
a legally binding agreement between two or more states, same as treaty

criminal fine
fine to be paid by a polluter if convicted in court as punishment; different
from the enforcement fine, with the purpose to force in advance

economic fees
a “pay back” a company must do to compensate for the illegal profit made by
not complying with the law; the fees are to be paid, not by the private person
responsible, but by the company itself

emission limits
legal requirements which specify limits for the discharge of certain pollutants,
e.g. sulphur in discharges into the air from factories and power plants, or
lead in car exhausts

enforcement fines
fines, often fixed at a rather large sum of money, to be paid if legally required
norms are not complied with; fines are determined on a case by case basis, in
connection with an order to carry out or to avoid an activity

Environmental Impact Assessment, EIA
a document produced to provide information on a planned harmful activity
and its possible impacts on the environment and use of natural resources

environmental quality standards, limits
precise limits as regards the maximum amount of certain pollutants, such as a
heavy metal or nutrient, in water, air or other parts of the environment; the standards
(limits) are sometimes gradually tightened in accordance with a time plan

exclusive economic zones, EEZ
water up to 200 nautical miles from the base-line (coast), which outside the
territorial sea, belongs to no state, but where, some states claim exclusive rights
on certain matters, such as exploitation of the sea bed as well as fishing rights

internal water
the water, ports, harbours, rivers, etc., in which the coastal state has full
sovereignty

legal zones
territories in which a particular law is valid, mostly territories of states in
which a state has jurisdiction

limits
see environmental quality standards

liability
responsibility in the legal sense for an activity; liability may either apply to a
person, a company, an owner of an installation, or a state for a certain activity
and its consequences

notification
an inter-state obligation to inform the other state in case of environmental
accidents or hazards not the least as a means of co-operation in planning and
decision making concerning environmentally harmful activities

permits, concessions
legally required document specifying the amount of pollutants allowed in
the emissions from a new or expanding installation, such as a factory, sewage
treatment plant or energy plant located in one specific place (point source)

preventive rules or principles
norms expressed with differing degree of specificity and adequacy, in most
international agreement to define a general obligation to prevent pollution of
certain substances or situations

principle of good neighbourliness
a legally vague principle stating that one should “use ones own property in
such a manner as not to injure that of another;” the principle hardly implies
an absolute prohibition to cause transboundary nuisance, rather states seem
to accept transboundary nuisance to some extent

prohibitions
legal requirements that strictly prohibits, disallows, certain behaviour, e.g.
the use of chemicals such as PCB or DDT

ratification
the acceptance of an agreement by the law-making body in a state most often
the parliament

sanctions
punishment or other legal actions taken to enforce respect of the law

strict legal requirements
provisions in law that do not provide for balancing against other interests or
more or less free judgement

strict liability
liability irrespective of whether the operator acts negligently or not

supervision
activities to control that legal requirements are fulfilled; often the task of a
special authority, an inspectorate

territorial sea
the zone directly outside the internal water, which also is a part of the state’s
territory, although the sovereignty is limited in different ways, most
importantly the right of foreign ships to innocent passage through these areas;
different states claim different breadths of these waters, up to 12 nautical
miles (approx. 22 km) from the so called base-line of the coast

town and country planning
a legal instrument specifying in a plan document how new factories may be
built and located in places where people live, how roads, harbours, airports
and railways are constructed, etc.

treaty
a legally binding agreement between two or more states, same as convention


