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Abstract  

 

The European Commission has extensive powers to investigate and enforce infringements of 

EU competition law. Its investigations under Article 101 TFEU may result in extensive fines 

amounting up to almost a billion euros. In these proceedings the Commission is entrusted 

with three roles which are usually difficult to combine within one and same institution. It 

conducts the investigations, decides on sanctions as well as it to a certain extent adopts the 

rules of conduct for its procedure. The Commission is entrusted with a margin of appreciation 

which to a certain extent limits the CJEU’s judicial review of its decisions. There seems to be 

a conflict between the need to protect business secrets and other confidential information and 

the investigated undertakings’ need to access information in the Commission file in order to 

effectively exercise their rights of defence. This study examines which protection of the right 

to access the Commission file undertakings, subject to investigation under Article 101(1) 

TFEU, have under the fundamental rights of European Union. The study examines the 

requirements relating to file access under the rights of defence as provided by Article 6 

ECHR. The conclusions made are that undertakings’ right to access the Commission file in 

proceeding under Article 101 TFEU is protected under Article 41, 47 and 48 of the CFREU. 

The limitations of the investigated undertakings’ right to access the Commission file are not 

violating their rights of defence, as the Commission’s extensive powers are counterbalanced 

in several ways. An efficient control of the Commission’s use of its powers is however 

necessary to avoid a risk for abuse of the powers in question.     
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1 Introduction 

 

Efficient competition between companies1 leads to lower prices, better quality and a 

wider product range for the consumers. It leads also to technical innovation and 

economic development. It is for that reason necessary that the competition within the 

European internal market (hereinafter “the internal market”) is efficient and functioning. 

The EU law contains an extensive legal structure on competition law. The European 

Commission (hereinafter “the Commission”) is the main guardian and enforcer of these 

competition rules.2 The purpose of the Union competition rules (hereinafter “the 

competition rules”) is to maintain a fair competition between undertakings.3 The 

importance of a well functioning competition within the internal market cannot be 

overestimated. That is why the Commission is entrusted with extensive powers to 

enforce the competitions rules.4 The strive for successful enforcement of the 

competition rules may seem to lead to a certain disregard of undertakings’ fundamental 

rights of defence. The Commission has far reaching means to conduct investigations. It 

has extensive possibilities to collect documents and other evidence which may lead to 

the imposition of substantial fines on undertakings. Some documents in the Commission 

file5 can be confidential. They will therefore not be disclosed to undertakings that are 

under investigation for infringements of the competition rules. The fines imposed by the 

Commission in competition proceedings may amount up to almost a billion euros. It is 

not possible to impose fines of that size in any other area of law.6 The undertakings that 

are subject to those fines are usually big and very influential companies. It is for that 

reason necessary that the fines imposed are significant, otherwise they would not have 

any effect. At the same time these fines may seem problematic when undertakings are 

not granted access to the Commission file. It may seem difficult to contest the 
                                                 
1 The term undertaking will be used hereinafter. Undertakings are entities carrying out economic activity. 
See the definition of “undertaking” under headline 1.4.4 Definitions. 
2 Article 17(1) of the Treaty of the European Union (TEU). 
3 Article 101 - 109 of the Treaty on the Functioning of the European Union (TFEU). 
4 Arnull, A., Dashwood, A., Dougan, M., Ross, M., Spaventa, E. and Wyatt, D. Wyatt and Dashwood’s 

European Union Law, Sweet & Maxwell, 2006, p. 1082. 
5 The content of the Commission’s file in a competition investigation under Article 101 TFEU is all the 
documents that have been obtained, produced and/or assembled by the Commission Directorate General 
for Competition (DG COMP) during the investigation. See the Commission Notice on the rules for access 
to the Commission file in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of 
the EEA Agreement and Council Regulation (EC) No 139/2004, OJ C 325/7, 22.12.2005, Para. 8. 
6 D Slater, S Thomas and D Waelbroeck, Competition Law Proceedings before the European Commission 
and the Right to a Fair Trial: No need for Reform? European Competition Journal, VOL. 5 No. 1 April 
2009, pp. 97-143, p. 98. 
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Commission’s allegations without the possibility to examine the documents on which 

the allegations are based. The respect for the right to be heard and the rights of defence 

in competition proceedings is often questioned.7 Undertakings will not have access to 

the same documents as the Commission if it does not disclose all the documents in its 

file. The position of undertakings in competition proceedings seem to be comparable 

with defendants in criminal proceedings. It may therefore seem problematic if 

undertakings and the Commission has unequal access to documents in the Commission 

file. The unequal access may seem to have negative consequences for the undertakings 

possibilities to prepare their defence. The Commission is thus performing the 

investigation, deciding on sanctions as well as issuing conduct rules for the proceedings. 

It may seem to be a problem relating to the equality of arms as the Commission and the 

undertakings seem to have unequal means to prepare their respective cases. Article 41 

of the Charter of Fundamental Rights of the European Union (CFREU) is granting the 

right to a good administration which includes the right to be heard and the right to have 

access to the file. At the same time there are exemptions from the right to access files 

when it is necessary to protect inter alia business secrets. The lack of access to the 

Commission file might also seem problematic in relation to Article 47 of CFREU that 

guarantees the right to a remedy and a fair hearing, as well as in relation to Article 48 

CFREU under which the rights of defence are protected. There seems to be conflicting 

interests between the need to safeguard the undertakings rights of defence and the 

Commission’s need to successfully enforce the competitions rules. This study will 

therefore examine the eventual tension between these different interests in relation to 

undertakings right to access the Commission file.  

 

1.1 The research question 

 

Which protection of the right to access the Commission file do undertakings have in 

competition proceedings under Article 101(1) TFEU8 under the fundamental rights of 

European Union?  

                                                 
7 Arnull, Dashwood, Dougan, Ross, Spaventa and Wyatt, 2006 p. 310., Case C-185/95 P Baustahlgewebe 
v. Commission [1998] ECR I-8417. 
8 Treaty on the Functioning of the European Union. 
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1.2 Purpose  

 

The purpose of this study is to identify the undertakings’ right to access the 

Commission file in administrative proceedings before the Commission under Article 

101(1) of the Treaty on the Functioning of the European Union (TFEU). The right to 

access the Commission file is of fundamental importance for the undertakings’ 

possibility to prepare their defence. It is notably important in order to exercise the right 

to be heard. It is also of fundamental importance as undertakings’ possibility to access 

the same documents in the file as the Commission create more equality of arms between 

the two parties. The equality of arms and the right to access the Commission file is even 

more important as the Commission is conducting the investigation as well as deciding 

on sanctioning. The aim is further to identify which protection the right to access files 

has under the fundamental rights of EU. This is interesting as it makes possible an 

analysis of the protection in question. The results from the analysis will make possible 

to draw conclusions on the eventual conflict between the strive for effective 

enforcement of EU competition rules and the protection of undertakings’ rights of 

defence.   

 

1.3 Delimitation 

 

This study will examine the undertakings’ right to access the Commission file in the 

administrative competition proceedings before the Commission under Article 101(1) 

TFEU. Article 101(1) TFEU prohibits all agreements, decisions and concerted practices 

between undertakings which may affect trade between Member States. The agreements9 

concerned are those which have as their object of effect to prevent, restrict or distort the 

competition within the Internal market. This concerns for example particularly the 

fixing of selling prices, sharing market or sources of supply and the limiting or control 

of production, markets or technical development. The study is delimitated to the 

proceedings under Article 101(1) TFEU as the Commission’s in those proceedings have 

the possibility to impose inter alia considerable economic sanctions. At the same time 

the undertakings’ right to access the Commission file in such proceedings may be 
                                                 
9 This applies also for decisions and converted practices.  
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limited when it is necessary to protect other undertakings’ business secrets and other 

confidential information. These limitations of the undertakings right to access the 

Commission file may have negative consequences for their possibilities to prepare their 

defence. This study will for that reason only examine the undertakings’ right to access 

the Commission file which is of importance for the possibility to exercise the rights of 

defence. The focus is only on the right to access the file of persons’, undertakings’ or 

associations of undertakings’ who are subject to an investigation before the 

Commission, and against whom the Commission has addressed a statement of 

objections in which it is claiming an infringement of Article 101(1) TFEU.  

The Commission procedure under Article 101(1) TFEU is an administrative procedure. 

The right to access the Commission file will therefore be examined under Article 41 

CFREU and the right to good administration. The undertakings right to access the 

Commission file has non-negligible implications for the undertakings’ possibilities to 

prepare their defence. Therefore, the protection of the right to access the Commission 

file under the Articles 47 and 48 CFREU will also be examined. Article 47 grants the 

right to a remedy and to a fair hearing while Article 48 CFREU guarantees the rights of 

defence.  

The general right to access documents under Regulation (EC) No 1049/200110 is 

excluded from the scope of this study. The above mentioned regulation has another 

purpose than protecting the rights of defence. It is further subject to different criteria 

and exceptions than the right to access files under Article 41 CFREU.11 The general 

right to access Union files in order to make the Union institutions more transparent, as 

provided by Regulation No 1049/2001, is excluded from the scope of this study.  

Complaints or other parties’ right to access documents from the Commission file is also 

excluded from the scope of this study. Those actors have interests differing from the 

undertakings which are subject to an investigation, and whose primary interest in 

accessing the Commission file is to safeguard their rights of defence.  

 

                                                 
10 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 
regarding public access to European Parliament, Council and Commission documents, OJ L 145, 
31.5.2001, p. 43. 
11 Article 1(2), Commission Notice on the rules for access to the Commission file, OJ C 325/7, 
22.12.2005., Case T-2/03 Verein für Konsumenteninformation v. Commission, [2005] ECR II-01121. 
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1.4 Methodology  

 

This study will be carried out with the traditional legal method. Legal sources of 

primary law, such as the TFEU and the CFREU will primarily be used. In order to 

specify the meaning and the scope of the provisions concerned, such as Article 101(1) 

TFEU, Council regulations as well as Commission regulations, notices and guidelines 

will be employed. Case law from CJEU will be used to a large extent. The CJEU is 

responsible for the interpretation of EU law.12 Therefore will CJEU case law be used as 

main source when interpreting and precising the substance of relevant provisions. CJEU 

case law will also be used as main source to support argumentation and reached 

conclusions.   

Rights in CFREU should be given the same meaning and scope as corresponding rights 

in ECHR.13 The ECHR and the ECtHR case law are for that reason of fundamental 

importance when interpreting and determining the substance of the provisions in the 

CFREU. ECtHR case law will be of particular importance when identifying the 

protection of the right to access files under the rights of defence under Article 6 ECHR. 

This protection will be identified by an examination of the ECtHR case law. The results 

will be used as a reference point when identifying and discussing the protection of the 

right to access files under the CFREU. Cases from the A series and the Reports of 

Judgments and Decisions will mainly be employed in the examination of ECtHR case 

law as they have the highest value of the ECtHR cases.  

Legal doctrine will be used to a certain extent. It will primarily be used in the 

examination of the relation between EU law and the ECHR. It will also be used in the 

discussion relating to the nature of the Commission’s sanctions. The function of the 

legal doctrine in this study is primarily to nuance the above mentioned discussions and 

to support arguments. The conclusions reached will however be rooted in the case law 

of CJEU and ECtHR.    

Case law from merger cases and abuse of dominant position will be used where there is 

no case law on the interpretation of Article 101(1) TFEU. Case law on dominant 

position and merger cases belong also to the EU competition area. Same economic 

                                                 
12 Article 19 TEU. 
13 Article 52(3) Charter of Fundamental Rights of the European Union (CFREU). 
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considerations need to be made in relation to the internal market when using such cases 

as when using cases relating to Article 101 TFEU. It seems therefore suitable to use 

such cases in this study when that is necessary.  

 

1.4.1 Primary law, soft law and case law 

 

The primary law of EU consists mainly of the Treaties of the EU, namely the TEU and 

the TFEU. The Treaties can therefore be regarded as the supreme source of law within 

the Union law.14 The rights, freedoms and principles of the CFREU shall according to 

Article 6(1) TEU have the same legal value as the treaties.  CFREU provisions belong 

consequently also to the Union primary law.15 Treaty provisions will therefore prevail 

over all other sources of law.16 The starting point of this study out of that reason be the 

Treaty provision Article 101(1) TFEU. The acts Union institutions adopt belong to the 

secondary legislation. These acts are the regulations, directives, decisions, 

recommendations and opinions.17 The regulations and directives shall be binding.18 The 

decisions, recommendations and opinions are nonbinding19 and belong therefore to soft 

law sources. The European Council and the European Commission are also adopting 

other kinds of nonbinding soft law character acts such as guidelines and notices.20 These 

legal acts have different legal statues and implications depending on if they belong to 

the primary law, secondary law or soft law. A legal hierarchy may in principle be stated, 

but their implications are in reality often complex and complicated. Therefore is it not 

always clear to what extent each source is binding in a particular case.21 It could be 

particularly difficult to determine how different secondary and soft law sources relate to 

each other. This should however not cause a problem in this study as the Treaty 

                                                 
14 Article 1 TEU. Article 1 TFEU. 
15 Article 6(1) TEU. See also Case C-279/09 DEB Deutsche Energiehandels- und Beratungsgesellschaft 
mbH v. Bundesrepublik Deutschland [2010] ECR I-13849, Para 30. 
16Europa, Summaries od EU Legislation, EU Portal, published by the EU institutions 2013-04-30 : 
http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/l14530_en.htm 
17 Article 288 TFEU. 
18 Article 288 TFEU. 
19 Article 288 TFEU. 
20 See for example Commission Notice on the best practices for the conduct of proceedings concerning 
Articles 101 and 102 TFEU OJ C 308/6, 20.10.2011 and Guidelines on the method of setting fines 
imposed pursuant to Article 23(2)(a) of Regulation No 1/2003, OJ C 210/2, 1.9.2006. 
21 To read more about the subject see Bastidas Venegas, V. Tillkännagivanden och riktlinjer inom EU:s 
konkurrensrätt, Europarättslig Tidskrift (2004) No. 2, pp. 715-727. 



10 
 

provision Article 101(1) TFEU will be the starting point. Thereafter secondary 

legislation, namely a Council regulation, will be used to precise the implementation of 

the Article 101 TFEU. Relevant rules will further be precised by Commission soft law 

provisions. These provisions will serve to illustrate how the rules are applied in 

Commission antitrust proceedings.  

In the examination of the rights of defence secondary and soft law sources will be used 

when they contain relevant information. CJEU and ECtHR case law will however 

constitute the main source when analysing and drawing conclusions on the protection in 

question. It is necessary to observe that the regulations, guidelines and notices which 

will be used in this study to a large extent codify existing case law.22 This adds another 

aspect to the already complex relation between the different legal sources. The use of 

these sources seem however to give more weight and credibility to the facts stated with 

reference to those sources if the provisions referred to spring from case law.  

In the examination of the right to access the Commission file the ECtHR jurisprudence 

will be treated separately from EU law provisions and CJEU case law. The ECHR does 

not apply directly within EU law as the Union has not yet acceded to the convention. 

The ECHR is however often used as the fundamental source when interpreting and 

defining Union rights.23 The Treaty refers also to the rights under ECHR as general 

principles of EU law.24 The ECHR is of big importance for the development of Union 

rights. All EU Member States are parties to the ECHR25 why it also out of this 

perspective seems to be a general principle common to all Member States constitutional 

traditions.  

 

  

                                                 
22 See for example Commission Regulation 773/2004/EC of 7 April 2004 relating to the conduct of 
proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, OJ L 123/18, 27.4.2004 
and Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005. 
23 Case C-260/89 Elliniki Radiophonia Tiléorassi et al v. Dimotiki Etairia Pliroforissis et al  [1991] ECR 
I-02925 para. 41., Opinion 2/94 of the Court [1996] ECR I-01759, para 33., Judgment of the ECtHR of 21 
September 1993 Kremzow v. Austria, Application no. 12350/86, Series A 268-B., de Búrca, G. and Craig, 
P. EU law : text, cases and materials, 5ed, Oxford University Press, 2011 p. 362. 
24 Article 6(3) TEU. 
25 Wils, W. P.J. EU Enforcement Powers and Procedural Rights and Guarantees: The Interplay between 
EU Law, National Law, the Charter of Fundamental Rights of the EU and the European Convention on 
Human Rights (2011) World Competition, Vol. 34, No. 2, p. 26. 
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1.5 Definitions  

 

The term undertaking is in this study used for companies, enterprises, persons and 

associations which can be subject to competition proceedings before the Commission 

under Article 101(1) TFEU. An undertaking is an entity carrying out activities of a 

commercial or economic nature.26 The definition of the term undertaking is not 

synonymous with definitions of company, enterprise and association. The term 

undertaking will therefore mostly be used. No material difference is however implied if 

the other terms are employed instead. Even if some of the other terms are used, 

reference is made to the meaning of an undertaking under Article 101 TFEU.27 

Persons (include both physical and legal persons), undertakings and associations of 

undertakings will in this study, for the reason of simplifications, be called the “parties” 

or simply “the undertakings”.  

When Article 101 is used, it refers to Article 101(1) of the TFEU if nothing else is 

explicitly stated.  

The terms “antitrust proceedings” and “the Commission administrative proceedings” 

refer in this study to the Commission’s administrative procedure under Article 101(1) of 

the TFEU. 

The Court of Justice of the European Union, with the abbreviation CJEU, will for the 

sake of simplicity be used when referring to any one of the Union courts. If there is a 

need to point out to which particular court reference is made, the explicit court will be 

spelled out, otherwise CJEU or “the Union courts” will be used.  

 

1.6 Outline  

 

Chapter 1 specifies the subject of the study as well as it introduces the difficulties 

relating to file access and the rights of defence in EU competition proceedings under 

                                                 
26 Article 1, Protocol 22 EEA. 
27 To read more about the definition of “undertaking” in EU competition law see for example Okeoghene, 
Odudu The Meaning of Undertaking within 81 EC, Cambridge Yearbook of European Legal Studies, 
2005, Vol. 7 pp. 209-239. 
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Article 101(1) TFEU. It clarifies methodological choices and concerns relevant for the 

carrying out of the study as well as it provides some essential term definitions. In 

Chapter 2, the Commission proceedings in competition cases under Article 101(1) 

TFEU are presented. The legal framework is presented as well as the investigative 

procedure and means to remedy infringements. Chapter 3 focuses on the relation 

between EU law and the ECHR, as well as the role of ECtHR case law in EU law. The 

nature of the Commission sanctions is examined as that is of importance for the 

protection level of the rights of defence. The Commission’s multiple roles in the 

proceedings are also discussed as well as the judicial review of Commission decisions. 

Chapter 4 outlines the protection of the right to access the Commission file under the 

right to good administration under Article 41 CFREU. It presents also the limitations of 

the right in question. In Chapter 5, the protection of the rights to defence relating to the 

right to access files in EU law is treated. The protection under the right to a fair hearing 

and the rights of defence under Article 47 and 48 CFREU is identified and commented 

on. Chapter 6 examines the right to access files as part of the rights of defence under 

Article 6 ECHR in criminal proceedings before ECtHR. The findings are analysed in 

relation to the findings on the protection of the same rights under EU law in the 

previous chapter. Similarities and differences between the protections under the two 

Charters are discussed. In Chapter 7, the findings of the study are presented and 

discussed, as well as the initially posed questions are answered.  
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2 Competition law proceedings before the European Commission   

 

The Commission is entrusted with several essential tasks aiming at the realisation and 

protection of the internal market. One of its assignments to that end is to ensure the 

application of the Treaties. It shall supervise the application of Union law and its 

activity is exercised under the control of the CJEU. The Commission shall further 

exercise coordinating, executive and management functions.28  

 

 2.1 Legal framework  

 

The legal framework for the enforcement of assumed infringements of Article 101(1) 

TFEU will be outlined below. The legal sources which will be used in this chapter are 

relevant Treaty provisions, Council Regulation 1/2003/EC on the implementation of the 

rules on competition laid down in Articles 81 and 82 of the Treaty29 and Commission 

Regulation 773/2004/EC relating to the conduct of proceedings by the Commission 

pursuant to Articles 81 and 82 of the EC Treaty.30 Relevant notices and guidelines 

issued by the Commission will also be used. These are Best practices for the conduct of 

proceedings concerning Articles 101 and 102 TFEU31 and the Commission Notice on 

the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of the 

EC Treaty.32  

 

  

                                                 
28 Article 17(1) TEU. 
29 Council Regulation 1/2003/EC of the 16 December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty, OJ L 1/1, 4.1.2003.  
30 Commission Regulation 773/2004/EC of 7 April 2004 relating to the conduct of proceedings by the 
Commission pursuant to Articles 81 and 82 of the EC Treaty, OJ L 123/18, 27/4/2004. 
31 Commission notice on best practices for the conduct of proceedings concerning Articles 101 and 102 
TFEU, OJ C 308/6, 20.10.2011. 
32 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005.  
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2.1.1 Article 101(1) of the TFEU  

 

According to Article 101(1) TFEU shall the following be prohibited as incompatible 

with the internal market33: all agreements between undertakings, decisions by 

associations of undertakings and concerted practices which may affect trade between 

Member States and which have as their object or effect the prevention, restriction or 

distortion of competition within the internal market, and in particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other trading conditions; 

(b) limit or control production, markets, technical development, or investment;  

(c) share markets or sources of supply;  

(d) apply dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage;  

(e) make the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts.  

Agreements, decisions and concerted practices which fall under Article 101(1) TFEU 

but which are not covered by the exemptions in Article 101(3) TFEU are prohibited. A 

prior decision to that effect is not required.34 The Commission shall ensure the 

application of the principles laid down in Article 101(1) TFEU. It shall on its own 

initiative investigate cases of assumed infringements of these principles. It may also 

initiate investigations on application by a Member State. The investigations shall be 

performed in cooperation with the authorities in the Member States, which shall give 

the Commission their assistance. If the Commission finds that there has been an 

infringement, it shall propose appropriate measures to bring the infringement to an 

end.35 The Commission’s investigative procedure and its powers are further specified in 

secondary and soft law legislation as outlined below. 

 

                                                 
33 There are several exceptions from this rule, see Article 101(3) TFEU. 
34 Article 1(1), Commission Regulation 773/2004/EC. 
35 Article 105(1) TFEU.  
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2.2 Investigative procedure before the Commission   

 

The Commission shall, as stated above, ensure the application of the Treaties.36 It is also 

responsible for the application of the principles laid down in Article 101(1).37 The 

Commission is, for that purpose, entrusted with certain powers provided by the Reg. 

1/2003 and Reg. 773/2004.38 The Commission may act on a complaint or on its own 

initiative.39 Natural or legal persons who can show a legitimate interest may lodge a 

complaint. The complaint can lead to an investigation which may result in the finding of 

an infringement and inter alia behavioural or structural remedies.40 The Commission 

has not an absolute obligation to investigate cases due to a complaint. It may reject 

complaints inter alia if a Member State competition authority is already investigating 

the case.41 It may also reject a complaint if it finds to have insufficient grounds for 

initiating an investigation.42 The Commission has the burden of proof why it is 

responsible for proving an infringement of Article 101(1) TFEU. The Commission’s 

investigative powers comprise different ways of conduct. These are described below.  

 

2.2.1 Request for information  

 

The Commission may, as part of the investigative procedure, require undertakings to 

provide all necessary information. It can make the demand by a simple request or by a 

decision. The Commission has in some cases the possibility to impose penalties (23+24 

skriv i not) when undertakings fail to supply information requested by a decision. The 

Commission may also impose (Article 23) penalties related to a simple request if the 

information supplied is incorrect or misleading.43  

The Commission has to state the legal basis and the purpose of the request when it 

request information. It must further specify which information is requested as well as it 

                                                 
36 Article 17(1) TEU. The term “the Treaties” are used to refer to the TEU and the TFEU. 
37 Article 105(1) TFEU. 
38 Article 4, Council Regulation 1/2003/EC and Article 1, Commission Regulation 773/2004/EC. 
39 Article 105(1) TFEU and Article 7(1), Council Regulation 1/2003/EC.  
40 Article 7, Council Regulation 1/2003/EC and Article 5, Commission Regulation 773/2004/EC. 
41 Article 13(2), Council Regulation 1/2003/EC. 
42 Article 7(1), Commission Regulation 773/2004/EC.  
43 Article 18(1)-(3), Council Regulation 1/2003/EC. 
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shall fix a time-limit within which the information shall be provided. The Commission 

shall at the same time indicate relevant penalties for failure to comply with the request, 

and also the right to have the decision reviewed by the CJEU44  

The Commission has far reaching possibilities to request information45 but the requested 

information must be proportionate to the requirements of the investigation.46 

When the Commission submits a request for information from an undertaking it shall at 

the same time submit a copy of the request to the competition authority of the Member 

State in whose territory the undertaking’s seat is situated, as well as of the Member 

State whose territory is affected.47 The Commission’s possibility to request information 

is not only directed at undertakings. Governments and competition authorities of the 

Member States have an obligation to provide the Commission with all necessary 

information to carry out its duties under Regulation 1/2003 if the Commission requests 

that.48 

 

2.2.2 Take statements  

 

The Commission is able to interview any natural or legal person who consents to be 

interviewed for the purpose of collecting information relevant for an investigation. The 

interview may be performed by any means, including by telephone or electronic means. 

The Commission may record the statements in any form and shall thereafter make a 

copy available for the person interviewed for approval.49  

 

  

                                                 
44 Article 18(2)-(3), Council Regulation 1/2003/EC. 
45 Article 18, Council Regulation 1/2003/EC. See also Arnull, Dashwood, Dougan, Ross, Spaventa and 
Wyatt, 2006, p. 1089 ff.  
46 Case T-39/90 Samenwerkende Electricitets-produktiebedrijven (SEP) v. Commission [1991] ECR II-
1497, [1992] 5 CMLR 33.  
47 Article 18(5), Council Regulation 1/2003/EC. 
48 Article 18(6), Council Regulation 1/2003/EC. 
49 Article 3(2), Commission Regulation 773/2004/EC. 
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2.2.3 Inspections  

 

The Commission can to a certain extent decide which cases it wishes to investigate and 

to which business sectors it wishes to direct its attention. The Commission may focus its 

investigations into a particular sector of the economy or into a particular type of 

agreements across various sectors if it experience circumstances which indicate that the 

competition within the internal market might be restricted or restored.50 The 

Commission may in such case request the concerned undertakings to supply necessary 

information, such as all their agreements, decisions and concerted practices. The 

Commission may also carry out any inspections necessary to give effect to Article 101 

of the TFEU.51 

Inspections are performed by Commissions officials but they may be accompanied by 

other persons authorised by the Commission, such as officials52 from the competition 

authority in the Member States on whose territory the undertaking has its seat. Those 

who carry out an inspection are empowered to enter any premises, land and means of 

transport of undertakings. They may examine the books and records related to the 

business and take or obtain any kind of copies of, or extracts from, such books or 

records. They may also seal any business premises and books or records for the period 

and to the extent necessary for the inspection. They have further the right to ask any 

representative or member of staff of the undertaking for explanations on facts or 

documents relating to the subject matter of the inspections. These answers and 

explanations may be recorded in any form53 and a copy of the recordings shall be made 

available for the undertaking concerned after the inspection.54 If a staff member of an 

undertaking who was not authorised to give explanations has been asked for 

explanations by the Commission, the undertaking in question may communicate any 

rectification, amendment or supplements to the explanations provided by that staff 

                                                 
50 Such circumstances may for example be the rigidity of prices, Article 17, Council Regulation 
1/2003/EC. 
51 Article 17(1), Council Regulation 1/2003/EC. 
52 The term “officials” will for simplicity reasons be used for all persons accompanying or carrying out an 
investigation.  
53 Article 20(1)-(2), Council Regulation 1/2003/EC and Article 4(1), Commission Regulation 
773/2004/EC. 
54 Article 4(2), Commission Regulation 773/2004/EC. 



18 
 

member. The rectification, amendment or supplement shall be added to the explanations 

already recorded.55 

The officials who conduct an inspection shall exercise their powers with a written 

authorisation by the Commission which is specifying the subject matter, the purpose of 

the inspection as and the potential penalties.56 When the Commission orders an 

inspection by a decision, the undertaking concerned is required to submit to such a 

decision. Such a decision shall, besides specifying the subject matter and the purpose of 

the inspection, appoint the date on which it is to begin. It shall also indicate potential 

penalties and the right to have the decision reviewed by the CJEU.57 If the officials who 

are conducting the inspections find that an undertaking is opposing an inspection, the 

Member State in whose territory the inspection is to be conducted, shall offer the 

necessary assistance in order to enable the carrying out of the inspection. Such 

assistance may include police assistance or the assistance of other equivalent 

enforcement authorities.58 If the assistance require prior authorisation from a judicial 

authority according to national rules, the authorisation shall be applied for.59 The 

national judicial control of the Commission’s decision is in such case limited to control 

if the decision is authentic. It shall also control that the foreseen measures are neither 

arbitrary nor excessive in relation to the subject matter of the inspection. When 

considering the proportionality of the coercive measures, the judicial authority may ask 

the Commission for detailed explanations concerning the grounds for suspecting an 

infringement, the seriousness of the suspected infringement and the nature of the 

involvement of the undertakings concerned. The judicial authority may however not 

question the necessity of the inspection, nor demand to be provided with the 

information in the Commission file. This as the CJEU is the only institution to review 

the lawfulness of the Commission’s decisions.60  

The Commission’s investigative powers extend beyond the premises of the 

undertakings. The Commission can by decision order an inspection to be carried out in 

any other premises, land and means of transportation. It is necessary that it has a 

reasonable suspicion that books or other relevant records which may be relevant to 

                                                 
55 Article 4(3), Commission Regulation 773/2004/EC. 
56 Article 20(3), Council Regulation 1/2003/EC. 
57 Article 20(4), Council Regulation 1/2003/EC. 
58 Article 20(6), Council Regulation 1/2003/EC. 
59 Article 20(7), Council Regulation 1/2003/EC. 
60 Article 20(8), Council Regulation 1/2003/EC. 
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prove a serious violation of Article 101 TFEU are being kept outside the undertakings 

premises, land or mean of transport. Such other places in which the Commission may 

conduct an investigation include the homes of directors, managers and other staff 

members of the undertakings concerned.61 Such a decision has to be authorised by a 

national judicial authority of the Member State concerned. The judicial authority shall 

control that the decision is authentic, proportionate and not arbitrary or excessive. The 

national judicial authority may not in these cases neither question the necessity for the 

inspection, nor demand the Commission to provide it with information in the 

Commission file. The lawfulness of the Commission decision is as stated above only 

subject to review by the CJEU.62 

 

2.3 Measures to remedy an infringement 

 

2.3.1 Commission decisions  

 

Where the Commission finds an infringement of Article 101(1) of the TFEU, it shall 

propose appropriate measures to bring the infringement to an end.63 The Commission 

may by decision require the undertakings and associations of undertakings to bring such 

infringement to an end.64 The Commission may to this end impose on them any 

behavioural or structural remedies. It is however required that the remedies are 

proportionate to the infringement committed as well as necessary in order to effectively 

bring the infringement to an end. The Commission may only impose structural remedies 

if there is no equally effective behavioural remedy, or where any equally effective 

behavioural remedy would be more burdensome for the undertaking in question than the 

structural remedy. The Commission’s may also find an infringement in past time 

periods. This is thus only possible if the Commission has a legitimate interest in doing 

so.65 

                                                 
61 Article 21(1), Council Regulation 1/2003/EC. 
62 Article 21(3), Council Regulation 1/2003/EC. 
63 Article 105(1) TFEU. 
64 Article 105(2) TFEU and Article 7(1), Council Regulation 1/2003/EC.  
65 Article 7(1), Council Regulation 1/2003/EC. 
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The Commission may by a decision order interim measures. This is only possible if the 

Commission is acting on its own initiative and in case of urgency due to the risk of 

serious and irreparable damage to competition. The decision shall be taken on the basis 

of a prima facie finding of an infringement. Such a decision shall only apply for a 

specified time period, but it may be renewed when that is necessary and appropriate.66 

If the Commission is about to adopt a decision requiring the termination of an 

infringement, undertakings may in some cases offer a commitment to meet the 

Commission’s concerns expressed in a preliminary assessment. If the undertakings offer 

a commitment, the Commission may make that commitment binding on them. The 

Commission will by a decision like that conclude that it has no longer grounds for 

action against the undertaking or undertakings. This is thus not an absolute protection 

for an undertaking as the Commission has the possibility to reopen the proceedings. The 

Commission may reopen the investigation if there has been a material change in any of 

the facts on which the decision was based, if the undertakings concerned act contrary to 

their commitments or if the decision was based on incomplete, incorrect or misleading 

information provided by the parties.67   

If an infringement of the principles laid down in Article 101(1) of the TFEU is not 

brought to an end, the Commission shall record such infringement in a reasoned 

decision.68  

 

2.3.2 Fines and periodic penalty payments  

 

The Commission has the possibility to impose fines on undertakings inter alia for 

intentionally or neglectfully supplying incorrect, incomplete or misleading information. 

It may also impose fines for not supplying information within a required time limit or 

because of refusal to submit to inspections. Fines on these grounds may not exceed 1 % 

of the concerned undertakings’ total turnover in the preceding business year.69 

                                                 
66 Article 8, Council Regulation 1/2003/EC. 
67 Article 9, Council Regulation 1/2003/EC. 
68 Article 105(2) TFEU. 
69 Article 23(1), Council Regulation 1/2003/EC. 
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The Commission may impose fines on undertakings who intentionally or negligently 

infringe Article 101(1) TFEU. The fines may not exceed 10 % of each undertaking’s 

total turnover in the preceding business year. The Commission shall take regard to both 

the gravity and the duration of the infringement when fixing the amount of the fine. The 

Commission may also impose the same kind of fines when undertakings breach a 

decision ordering interim measures or when failing to comply with a binding 

commitment.70 The Commission may also impose periodic penalty payments on 

undertakings in order to oblige them to put end to an infringement. The periodic penalty 

payment may not exceed 5 % of the average daily turnover in the preceding business 

year per day, calculated from the date appointed by the decision. The periodic penalty 

payment can also be used to oblige undertakings to comply with a decision ordering 

interim measures, a binding commitment, to supply complete and correct information as 

well as in order to submit to an inspection.71 

The fines imposed by the Commission are in general of great economic significance. 

They may amount up to a billion Euros.72 The imposed fines may have important 

consequences for the undertakings concerned. One example is that the imposition of 

fines in these proceedings may lead to the liquidation of the companies concerned.73 

 

3.4 Conclusions  

 

The Commission has far reaching powers to enforce infringements of Article 101(1) 

TFEU. It may inter alia demand the undertakings under investigation to provide all 

necessary information, conduct inspections and take statements. The Commission 

enforcement may result in significant sanctions imposed on the undertakings. It may 

also lead to reputational and negative career consequences for the representatives of the 

undertakings in question.74 These significant consequences which the Commission’s 

                                                 
70 Article 23(2)-(3), Council Regulation 1/2003/EC. 
71 Article 24(1), Council Regulation 1/2003/EC.  
72 D Slater, S Thomas and D Waelbroeck, 2009, p. 78. 
73 Se for example the District Heating Cartel case where the fines imposed in the antitrust proceedings 
lead to the liquidation of the companies Løgstør Rør and Tarco which were number 2 and 3 on the market 
http://europa.eu/rapid/press-release_IP-98-917_en.htm#PR_metaPressRelease_bottom 
74 See for example, two British Airways executives resigning after the imposition of a 300 GBP fine due 
to an infringement of EU competition law  
http://www.telegraph.co.uk/money/main.jhtml?xml=/money/2006/10/09/bcnba09.xml   
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investigation and enforcement might lead to motivate a closer look at the undertakings’ 

procedural protection. This in particularly in relation to the undertakings possibilities to 

access the Commission file. It is however necessary to examine the relation between EU 

law and ECHR in order to understand which protection of the right to access the 

Commission file undertakings have in proceedings under Article 101 TFEU. Therefore 

that relation is the subject of the next chapter, before proceeding to the examination of 

the undertakings right to access the Commission file.  
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3 Criminal nature and judicial review   

 

ECHR is often used as the fundamental source when interpreting and defining Union 

rights.75 The ECHR has therefore a non-negligible importance to the development of 

Union rights. All Member States are parties to the ECHR76 why it could be considered 

to constitute a general principle common to all Member States constitutional traditions. 

This chapter will examine the relation between EU law and ECHR. It will further 

examine when an administrative sanction is considered to be of criminal nature, as well 

as the requirements on the judicial review when a sanction of criminal nature is under 

review.   

 

3.1 The relation between EU law and ECHR 

 

The examination of the relation between EU law and ECHR is needed in order to 

understand the role rights under ECHR play in the protection of corresponding rights 

within the Union. It is also necessary for the understanding of how ECtHR case law is 

relevant for the examination of the right to access files in proceedings under Article 

101(1) TFEU.  

Fundamental rights, as they result from the constitutional traditions common to the 

Member States and as guaranteed by the ECHR, constitute general principles of Union 

law.77 The Union shall accede to the ECHR,78 and when it does, the ECHR will become 

formally binding on the Union. But until then,  the ECHR will probably continue to be 

treated as a particular source of inspiration for human rights principles within the 

Union,79 even though not formally binding.80 By treating the ECHR as a source of 

inspiration rather than a formally binding bill of rights, the CJEU has maintained the 

supremacy of EU law. It has also maintained the possibility to provide a more extensive 

                                                 
75 Article 6(3) TEU taken together with Article 52(3) CFREU., Case C-260/89 Elliniki et al. Para. 41., 
Opinion 2/94 para. 33., Case C-299/95 Kremzow., de Búrca, G. 2011 p. 362. 
76 Wils, 2011, p. 26. 
77 Article 6(3) TEU. 
78 Article 6(2) TEU.  
79 Case C-260/89 Elliniki et al. 41., Opinion 2/94 para. 33., Case C-299/95 Kremzow. 
80 de Búrca, G. 2011 p. 362., see also Case C-617/10 Åklagaren v. Hans Åkerberg Fransson [2013] Not 
yet published, para 44. 
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protection of fundamental rights under Union law than under ECHR.81 When 

interpreting fundamental rights under Union law, the CJEU shall systematically take 

into account the interpretations given by the ECtHR.82 CJEU is normally following 

ECtHR case law, and it refers directly to it in many of its own cases.83 The case law of 

the ECtHR indicates that ECHR provisions must be respected in EU.84 Rights under 

CFREU shall be given the same scope and meaning as corresponding rights under 

ECHR. The rights under ECHR are however minimum rights as the Union may provide 

a wider protection.85  

 

3.2 Sanction of criminal nature  

 

It follows from Council Regulation 1/2003 that fines imposed by the Commission due 

to infringements of the competition rules under Article 101 TFEU shall not be of 

criminal law nature.86 This statement seems questionable as the fines imposed by the 

Commission in such proceedings are very extensive.87 The fines in question may 

amount up to almost a billion euros.88 The bare fact that an undertaking is suspected and 

investigated by the Commission has often far reaching negative consequences for the 

concerned undertakings’ reputation and commercial activity. The Commission fines are 

also interesting as the Union does not have a direct criminal competence.89 The Union 

has not the competence to prosecute and judge on individuals’ criminal liability.90 

Article 6 ECHR and ECtHR case law illustrate that fundamental procedural rights are 

                                                 
81 Article 52(3) CFREU., De Búrca, G. 2011 p. 367. 
82 Article 52(3) CFREU., Opinion of the Advocate General in case C- 374/87 Orkem v. Commission, 
[1989] ECR 3283., Case C-374/87 Orkem v. Commission, [1989] ECR 3283., C- 27/88, Solvay v. 
Commission, [1989] ECR 3355.  
83 Case T-99/04 AC-Treuhand AG v. Commission, [2008] ECR II-01501, para. 52., Joined cases C-341/06 
P and C-342/06 P Chronopost SA and La Poste v. Union française de l’express (UFEX) and Others 
[2008] ECR I-4777, para. 46., RX-II C-334/12 Arango Jaramillo and Others v EIB [2013] Not yet 
published, para. 43., See also D. Slater, S. Thomas and D. Waelbroeck (2008) Competition law 
proceedings before the European Commission and the right to a fair trial: no need for reform? The 
Global Competition Law Centre Working Papers Series, 04/08 p. 3, note 6. 
84 See Judgments of the ECtHR of 18 February 1999, Matthews v. United Kingdom, Application no. 
24833/94, Reports of Judgments and Decisions 1999-I and Judgment of the ECtHR of 30 June 2005, 
Bosphorus v. Ireland, Application no. 45036/98, Reports of Judgments and Decisions 2005-VI, para. 156. 
85 Article 52(3) CFREU. 
86 Article 23(5), Council Regulation 1/2003/EC. 
87 The Commission’s possibility to impose fines on undertakings is presented in chapter 2. 
88 D Slater, S Thomas and D Waelbroeck, 2009, p. 98. 
89 Arnull, Dashwood, Dougan, Ross, Spaventa and Wyatt, 2006, p. 312. 
90 Arnull, Dashwood, Dougan, Ross, Spaventa and Wyatt, 2006, p. 312. 
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broader and apply more strictly when criminal sanctions are imposed than when civil 

remedies or administrative sanctions are provided.91  Therefore it is necessary to 

examine how ECtHR determine if a sanction is of criminal nature, and also to determine 

the nature of the fines imposed on undertakings in the Commission’s administrative 

procedure.  

The ECtHR relies on the so called “Engel criteria” to determine whether proceedings 

are of criminal nature. The criteria the ECtHR looks at are 1) the classification of the 

offence under domestic law, 2) the nature of the offence and 3) the nature and severity 

of the penalty.92 The second and third criteria consider whether the norm is of a 

generally binding character or if it is addressed to only a specific group.93 Disciplinary 

sanctions are generally addressed to a specific group. Therefore, these two criteria are 

mainly used to distinguish between criminal and disciplinary sanction.94 The criteria 

consider whether the imposed sanctions are truly punitive aiming at a deterrent effect or 

if they are rather compensatory.95 The ECtHR is further looking at the significance of 

the level of the sanction and the disgrace resulting from the sanction. Imprisonment is 

the ultimate criminal penalty, but other penalties have also been found sever enough and 

therefore granted protection under the criminal head of Article 6 ECHR.96 It is 

interesting to notice that the CJEU in a recent case, Åklagaren v Hans Åkerberg 

Fransson97 seems to have introduced the Engel criteria into EU law when determining 

the nature of sanctions. The CJEU is repeating and thereby introducing the so called 

“Engel criteria” when stating:   

“…three criteria are relevant for the purpose of assessing whether tax penalties are 

criminal in nature. The first criterion is the legal classification of the offence under 

                                                 
91 D Slater, S Thomas and D Waelbroeck, 2009, p. 98. 
92 Judgment of the ECtHR of 8 June 1976, Engel and others v. the Netherlands, Application no. 5370/72, 
Series A 22, para 82., Judgment of the ECtHR of 21 February 1984, Öztürk v. Germany, Application no 
6903/75, Series A 73, para 50., Judgment of the ECtHR of 23 November 2006, Jussila v. Finland, 
Application no. 73053/01, Reports of Judgments and Decisions 2006-XIV, para 30., See also D Slater, S 
Thomas and D Waelbroeck, 2009 p. 101. 
93 Judgment of the ECtHR of 24 February 1994, Bendenoun v. France, A 284, para. 46., Jussila para. 38. 
94 Judgment of the ECtHR of 22 May 1990, Weber v. Switzerland, A 177, para 33. 
95 Judgment of the ECtHR of 7 July 1989, Tre Traktörer AB v Sweden, Application no. 10873/84, Series 
A 159, para 46., Bendenoun, para. 47., See also D Slater, S Thomas and D Waelbroeck, 2009, p. 102. 
96 Judgment of the ECtHR of 23 September 1998, Malige v. France, Application no. 27812/95, Reports 
1998-VII., Weber v. Switzerland., Judgment of the ECtHR of 23 October 1995, Schmautzer v. Austria, 
Application no. 15523/89, Series A 328-A., See also D Slater, S Thomas and D Waelbroeck, 2009, p. 
102.  
97 Case C-617/10 Åklagaren v Hans Åkerberg Fransson [2013] Not yet published. 
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national law, the second is the very nature of the offence, and the third is the nature and 

degree of severity of the penalty that the person concerned is liable to incur.” 98 

It states further:  

“as Article 6(3) TEU confirms, fundamental rights recognised by the ECHR constitute 

general principles of the European Union’s law and whilst Article 52(3) of the Charter 

requires rights contained in the Charter which correspond to rights guaranteed by the 

ECHR to be given the same meaning and scope as those laid down by the ECHR, the 

latter does not constitute, as long as the European Union has not acceded to it, a legal 

instrument which has been formally incorporated into European Union law.”
99  

The CJEU seems with these statements to create an independent protection of 

fundamental rights within the EU law. The CJEU precises the role of the rights under 

ECHR within Union law as well as it clearly states that the rights under ECHR are not a 

formal legal instrument within the EU law.  

The Commission’s sanctions, as already said, according to Regulation 1/2003, shall not 

be of criminal nature.100 It has been said that the statement was included in the 

regulation because of the Member States’ unwillingness to recognise that the Union had 

any criminal competence.101 The statement that the sanctions shall not be of criminal 

nature is however questionable when the imposed fines are amounting up to almost a 

billion euros.102 The explicit statement seems to be of marginal importance when 

determining whether the sanctions imposed are of criminal nature under ECHR as well 

as under the CJEU.103 The domestic classification is only the starting point when 

determining the nature of a sanction and the ECtHR has several times gone against the 

domestic classification.104 This approach is necessary as it otherwise would be possible 

for the convention parties to avoid their responsibilities under ECHR simply by labeling 

their national provisions in a way that serve their interests. The rights under the ECHR 

would risk to be circumvented. The determination of the criminal charge under Article 
                                                 
98 Case C-617/10 Åklagaren v. Hans Åkerberg Fransson, para 35. 
99 Case C-617/10 Åklagaren v. Hans Åkerberg Fransson, para 44. 
100 Article 23(5), Council Regulation 1/2003/EC. 
101 Frignani, A. and Waelbroeck, M.,Commentaire Mégret, vol. 4, Concurrence, ULB, Vol. 4, 1997, p 
419.   
102 D Slater, S Thomas and D Waelbroeck, 2009, p. 98. 
103 Engel para. 81., Case C-617/10 Åklagaren v. Hans Åkerberg Fransson, para. 35. 
104 Judgment of the ECtHR of 27 February 1980, Deweer v. Belgium, A 35, para. 44., Engel para. 81., 
Öztûrk para. 49., Judgment of the ECHR of 9 October 2003 Ezeh and Connors v. United Kingdom, 
Application no 39665/98 and 40086/98, Reports of Judgments and Decisions 2003-X, paras. 83 and 100. 
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6(1) ECHR is consequently substantive rather than being approached as a formal 

conception of the charge.105  

Concerning the second and the third “Engel/Åkerberg Fransson” criteria it can be 

concluded that Article 101(1) TFEU has general applicability as it applies to all 

undertakings.106 The aim of the Union competition law is often said to be the protection 

of the competition within the internal market as it leads to consumer welfare and 

securing an efficient distribution of resources.107 General interests of society, such as the 

above mentioned with the aim to inter alia protect consumer welfare, are usually 

protected by criminal law.108 The sanctions imposed by the Commission have also an 

apparent punitive and deterrent character. It follows inter alia by the Commission 

guidelines that the fines imposed in competition proceedings shall have a sufficiently 

deterrent effect. The imposed fines are supposed to deter undertakings from engaging in 

activities that infringe Article 101 TFEU. The fines are supposed to deter both 

undertakings under investigation as well as other undertakings.109 The Commission 

sanctions imposed under Article 101 TFEU seem to have rather strong criminal 

connotations despite their administrative label.110 

The ECtHR has not yet applied the “Engel criteria” to the Commission’s imposition of 

fines under Article 101(1) TFEU. The CJEU recognizes however that the procedure is 

“criminal” within the wider meaning of the ECHR.111 There are few other areas of law 

in which the fines are as substantial as they are in EU competition law.112 The fines in 

question are hundreds or thousands times bigger than they are in other cases in which 

the ECtHR has found the fines to be of criminal nature.113 This, seen together with the 

fact that the Commission’s fines according to the “Engel/Åkerberg Fransson” criteria 

                                                 
105 D Slater, S Thomas and D Waelbroeck, 2009, p. 103, note 29. 
106 Article 101(1) TFEU. 
107 Commission Guidelines on the application of Article 81(3) of the Treaty, OJ C 101/97, 27.4.2004. 
108 Judgment of the ECtHR of 27 February 1992, Societe Stenuit v. France, Application no. 11034/84, 
Series A 232-A., See also D Slater, S Thomas and D Waelbroeck, 2009, p. 107. 
109 Commission Guidelines OJ C 210/2, 1.9.2006, para. 4., See also Joint Cases 100/80 to 103/80 Musique 
Diffusion français and other v. Commission [1983] ECR 1825, para. 106. 
110 Societe Stenuit v. France, para. 57., Opinion of the Advocate General in case T-7/89 Hercules 
Chemicals v. Commission, [1991] ECR II-1711. 
111 Societe Stenuit v. France., Case C-199/92 P Hüls AG v. Commission, [1999] ECR I-4287, para. 150., 
Joined Cases C-189/02 P et al. Dansk Rørindustri and Others v. Commission, [2005] ECR I-5425, para 
202.  
112 D. Slater, S. Thomas and D. Waelbroeck, 2008, page 12. 
113 See for example Societe Stenuit v. France where the imposed fine was approximately 7622 € (50.000 
FRF)., Bendenoun v. France, where imposed tax surcharges which amounted to 422,434 FRF ( 
approximately 64 400 €) were considered as "very substantial" by the ECtHR.  
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seem to be of criminal nature,114 should sufficiently support the view that the 

proceedings under Article 101(1) TFEU are of criminal nature. Therefore, the wider 

procedural protection under Article 6 ECHR should apply to undertakings in such 

proceedings.  

The administrative competition proceedings under Article 101 TFEU are also in legal 

doctrine usually considered to fall under the criminal part of Article 6 ECHR. The 

undertakings in such proceedings are therefore often considered to deserve the wider 

protection of fundamental procedural rights, instead of the more limited protection that 

is granted in civil procedures.115 However, there are different opinions regarding the 

level of protection that needs to be granted in Union competition proceedings. D Slater, 

S Thomas and D Waelbroeck consider that the EU competition law is becoming 

increasingly criminalized as the Commission tends to impose substantial fines. They 

consider therefore that there is a need to reform the Commission administrative 

procedure in order to guarantee an adequate protection of fundamental rights.116  

Wils considers on the other hand that the ECtHR distinguishes the hard core of criminal 

law from other areas where the law only is criminal in the conventions wider meaning 

of criminal. He points also to the fact that the ECtHR distinguishes natural persons from 

companies. He considers consequently that the required protection level under the 

ECHR can be different depending on the circumstances of each particular case. The 

protection level should depend on if the law in question belongs to the hard core of 

criminal law and if the person concerned is a natural person or a company.117 Wils states 

on these grounds that the Commission’s proceedings belong to the wider meaning of 

                                                 
114 D. Slater, S. Thomas and D. Waelbroeck, 2008, pp. 15-16. 
115 D Slater, S Thomas and D Waelbroeck, 2009, p. 100. See also Waelbroeck, D. and Fosselard, D. 
Should the Decision-making Power in EC Antitrust Procedures be Left to an Independent Judge? – The 
Impact of the European Convention of Human Rights on EC Antitrust Procedures (1995) Yearbook of 
European Law, pp. 15, 111. 
116 D Slater, S Thomas and D Waelbroeck, 2009, p. 98, 108 and 142. The authors argue that the 
Commission’s fines are of criminal nature in the meaning of Article 6 of the ECHR. The authors conclude 
that the Article 6 of the ECHR requires that sanctions must be imposed at first instance by an independent 
and impartial tribunal fulfilling the requirements of Article 6 ECHR. The authors mean that this is not the 
case, why EU competition law proceedings need to be reformed by granting the decisional power to the 
Court of First Instance (CFI). For a contradicting meaning see Wils, 2011. 
117 Wils, 2011, p. 31. 
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“criminal” why it is justified that the Commission’s decisions have a lower protection 

level for fundamental rights.118  

D Slater, S Thomas and D Waelbroeck conclude that a sanction, independent of its 

domestic classification, always will be criminal under Article 6 if following conditions 

are met. 1) If the imposed sanction’s main objective is to deter from future violations of 

the norm it is meant to enforce. 2) If a violation of that norm is generally considered to 

be contrary to the common values shared in a democratic society, or inherently “bad”. 

3) If the norm is generally addressed to an undefined group of persons. If some of these 

factors lead to different conclusions, it will be necessary to balance the factors against 

each other. ECtHR case law indicates according to the authors that the sanction’s 

severity and its deterrent function will be of particular importance when assessing the 

sanction’s criminal nature.119 

The ECtHR has found the “criminal head” of the Article 6 ECHR to apply in 

competition law.120 Full procedural guarantees under Article 6 ECHR should 

consequently be granted in Commission proceedings under Article 101 TFEU. The 

ECtHR case law on the subject is relevant in order to identify which minimum 

protection121 undertakings should be granted in those proceedings.  

 

3.2.1 Which protection level is needed?  

 

Slater et al. are arguing that there is a need for a higher level of protection in the 

Commission antitrust proceedings.122 Wils considers on the other hand that the 

proceedings in question do not belong to the hard core of criminal law. Therefore, his 

opinion is that the current protection is coherent with the requirements under Article 6 

ECHR.123 There are however criminal charges of different weight as well as that the 

interpretation of “criminal charge” have been broadened. As the concept of criminal 

                                                 
118 See Wils, 2011. The Article treats the question of conformity of Commission antitrust proceedings 
with the ECHR concerning Commission’s fines and the right to a fair and impartial trial as provided by 
Article 6 ECHR.  For a contradicting meaning see D Slater, S Thomas and D Waelbroeck, 2009. 
119 D. Slater, S. Thomas and D. Waelbroeck, 2008, p. 7. 
120 Société Stenuit v. France. See also D. Slater, S. Thomas and D. Waelbroeck, 2008, p. 15. 
121 Article 52(3) CFREU. 
122 D Slater, S Thomas and D Waelbroeck, 2009. 
123 Wils, 2011. 
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charge has been extended to several law areas, specific circumstances may require and 

justify different protection levels of fundamental procedural rights. A lower protection 

level might therefore be sufficient in some criminal cases as long as the cases in 

question do not belong to the hard core of criminal law.124 Even if the ECtHR admits 

different protection levels in different kinds of criminal cases, it does seem reasonable 

to grant the undertakings in proceedings under Article 101 TFEU the higher protection 

for fundamental rights which is usually granted in criminal cases. This is particularly 

motivated by the undertakings’ need to grant access to the Commission file in order to 

efficiently exercise their rights of defence, but also in relation to the severity of the fines 

that the Commission may impose in these proceedings. The administrative procedure 

under Article 101 TFEU does however not belong to the hard core of criminal law why 

a somewhat lower protection level could be justified. It seems reasonable to put the 

question of the appropriate protection level in relation to the undertakings’ possibility to 

get the fining decisions reviewed by a higher instance. A lower protection level might 

possibly be justified if the undertakings concerned have good possibilities to have the 

decisions reviewed. At the same time, a limited appeal would require a higher 

protection level of the fundamental rights. The judicial review of the concerned 

decisions will therefore be examined below.  

 

3.3 Judicial review  

 

Everyone whose rights and freedoms, guaranteed by Union law, are violated has the 

right to an effective remedy125 before a tribunal in compliance with the conditions laid 

down in Article 47 CFREU.126 Everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal previously established by 

law.127  

                                                 
124 Jussila, para. 43. The case concerned the right to an oral hearing according to Article 6 ECHR before 
an administrative court and the ECtHR found that the denial to an oral hearing in this case was not 
contrary to Article 6 ECHR.   
125 See also the corresponding Article 13 ECHR according to which everyone whose rights and freedoms 
as set forth in ECHR are violated shall have an effective remedy before a national authority 
notwithstanding that the violation has been committed by persons acting in an official capacity. 
126 Article 47(1) CFREU. 
127 Article 47(2) CFREU. 
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If a case is of “criminal nature” has consequences for the procedural guarantees required 

under Article 6 ECHR. Criminal charges shall in general be heard at first instance, by an 

independent an impartial tribunal.128 In civil cases, the requirements on the right to a fair 

trial under Article 6 are in general considered respected if an effective access to a court 

is exercised on appeal. An administrative body may impose sanctions if the parties 

concerned may appeal the decision and if they in that procedure will be heard by an 

impartial and independent tribunal which has full jurisdiction.129 As the Commission’s 

fines under Article 101 TFEU are of criminal nature, as concluded above, they should 

normally be imposed by an independent and impartial tribunal at first instance.130 This 

is not the case in the administrative procedure under Article 101 TFEU131 as the 

Commission conducts the investigation as well as it decides on sanctions. It is therefore 

essential that undertakings in such proceedings may have the decisions fully reviewed 

by the CJEU.132 Enforcement of offences which are criminal within the wider sense of 

Article 6 ECHR might be entrusted to administrative authorities. The condition is that 

the persons concerned have the possibility to challenge any decision before a judicial 

body which has full jurisdiction and which provides full guarantees of Article 6(1) 

ECHR.133 The full jurisdiction to review a decision shall include the power to examine 

all aspects of the challenged decision, both on questions of law and facts. It shall also 

have the power to repeal the administrative decision 134 as well as to change it in all 

manners on questions of law and facts.135 

 

  

                                                 
128 Article 6 ECHR. 
129 Judgment of the ECtHR of 26 October 1984, De Cubber v. Belgium, Application no. 9186/80, Series 
A 86, para., Bendenoun. , Öztürk., Jussila. See also Slater, Thomas and Waelbroeck, 2009, p. 121 f. 
130 Jussila, para. 40. 
131 See Slater, Thomas and Waelbroeck, 2009. The Authors argue that Commission decisions, fining 
undertakings under Article 101 TFEU, are incompatible with Article 6 ECHR since they are of criminal 
nature and therefore should be imposed by an independent and impartial tribunal at first instance.  
132 Slater, Thomas and Waelbroeck, 2009, page 121, note 91 with references to De Cubber v. Belgium, 
para. 32., Bendenoun, para. 46., Jussila, para. 30.    
133 Wils, 2004, p. 209.  
134 Judgment of the ECtHT of 23 July 2002, Janosevic v. Sweden, Application no. 34619/97, Reports of 
Judgments and Decisions 2002-VII, paras. 81-82. See also Nazzini R. Administrative Enforcement, 
Judicial Review and Fundamental Human Rights in EU Competition Law: A Comparative Contextual-
Functionalist Perspective (2012) Common Market Law Review, 49, pp. 971-1006, p. 985. 
135 Judgment of the ECtHT of 4 March 2004 Silvester’s Horeca Service v. Belgium, Application no. 
47650/99, para. 27. 
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3.3.1 Judicial review of Commission decisions   

 

A decision in which the Commission imposes fines under Article 101 TFEU can be 

brought for annulment before the CJEU.136 The CJEU may review the legality of 

Commission acts as part of the basic principle of rule of law.137 Natural or legal persons 

may introduce proceedings against Commission acts which are addressed to them, but 

the review will be limited to the legality of those acts.138 The CJEU shall however have 

unlimited jurisdiction to review penalty decisions139 whereby the Commission has fixed 

a fine or periodic penalty payment. It may cancel, reduce or increase the fine or periodic 

penalty payment imposed.140 The CJEU jurisdiction is unlimited with regard to the fine, 

but not in relation to the finding of an infringement.141  

The General Court has the jurisdiction to review the Commission’s fining decisions in 

every respect regarding the fine or penalty payment imposed.142 It does also have means 

to exercise this jurisdiction, therefore is it not contrary to Article 6 ECHR that the Court 

of Justice, in case of further appeal, only examine the questions of law.143 Even though 

the General Court has the jurisdiction and means to exercise a full judicial review, it is 

questionable if it really does exercise it. The Commission is entrusted with a margin of 

appreciation in relation to complex economic or technical assessments.144 The meaning 

of the Commission’s margin of appreciation is that he General Court limits its judicial 

review of the abovementioned assessments made by the Commission. It is instead 

examining whether the Commission proceedings have complied with relevant rules of 

procedure and the rule to state reasons. It reviews also if the facts have been correctly 

                                                 
136 Article 261 TFEU. 
137 Article 263 TFEU. Joint Cases T-117 and 121/07 Areva SA v. Commission [2011] ECR II-633, para. 
224., Appeal in Case C-247/11 P Areva SA v. Commission, O.J. 2011, C 211/18., Case C-50/00 P, Unión 
de Pequeños Agricultores v. Council [2002] ECR I-6677, para. 39., see also Nazzini R., 2012, p. 991. 
138 Article 263 TFEU. 
139 Article 261 TFEU. 
140 Article 31, Council Regulation 1/2003/EC. 
141 Wils, W. P.J. The Increased Level of EU Antitrust Fines, Judicial Review of the European Convention 
on Human Rights (2010) Vol. 33, no 6, p. 24.   
142 Article 261 TFEU. 
143 Wils, 2010, p. 18 f. 
144 Joined Cases C-56/64 and C-58/64, Consten and Grundig v. Commission, [1966] ECR 299, paras. 45 
and 50., Case C-42/84, Remia v. Commission, [1985] ECR 2545, para. 34., Joined Cases C-142/84 and C-
156/84 Brittish American Tobacco Company v. Commission [1987] ECR 4487, para. 62.  
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stated and whether there have been any manifest errors of assessment or misuse of 

powers.145  

The fact that the CJEU exercises a limited judicial review is problematic. The role of the 

judicial review becomes even more important when the undertakings’ possibility to 

access the Commission file is limited. The judicial review gets therefore an even more 

important role to assure the undertakings’ their procedural rights and guarantees. The 

judicial review of the Commission decisions is of even bigger importance as the 

sanctions imposed under Article 101(1) TFEU are of criminal nature.  

 

3.4 The Commission – legislator, investigator and the judge?  

 

The competition proceedings under Article 101(1) TFEU are of criminal nature. 

Therefore  undertakings should be guaranteed full protection of the rights of defence in 

those proceedings. The Commission seems to enter the roll of a first instance when 

deciding on consequent sanctions under Article 101 TFEU. It is therefore necessary that 

the undertakings concerned may appeal its decisions to a court which will exercise a full 

judicial review of the decisions in question. The CJEU has the jurisdiction to exercise a 

full judicial review of the fining decisions, but it is limiting the review due to the 

Commission’s margin of appreciation. The consequence for the undertakings is that 

decisions against them are not fully revised as required under Article 6 ECHR in 

criminal cases.  

Another rather problematic aspect is that the Commission proceedings to a large extent 

are conducted under guidelines and notices which the Commission has issued itself. The 

Commission may therefore seem to enter also the role of the legislator. The 

Commission seems to be entrusted with three different roles which are normally 

difficult do combine within one and same institution. The roles are the role of the 

investigator, the judge and to a certain extent the legislator who makes up rules of 

conduct applicable to its own procedures. These roles are normally difficult to combine 

as their combination may diminish internal critique within the institution. It may also 

                                                 
145 Case T-201/04 Microsoft Corp. v. Commission, [2007] ECR II-3601, para. 87. 
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raise concerns about the absence of checks and balances.146  The concerned Notices and 

Guidelines codify to a certain extent existing case law why the Commission’s 

legislative role can seem justified. At the same time, many of the provisions in these 

acts are Commission’s internal procedures for/of? conduct which have not been tried by 

the CJEU.  

These aspects, 1) that the Commission proceedings are criminal in nature, 2) that full 

judicial review is not exercised due to the Commission’s margin of appreciation and 3) 

the fact that the Commission is issuing many of the conducting rules, should lead to 

requirements on a rather high protection level of fundamental rights in the proceedings 

under Article 101 TFEU. The Commission’s three roles illustrate that the Commission 

has non-negligible means to conduct investigations and efficiently enforce the 

competition rules under Article 101(1) TFEU. It is therefore important that undertakings 

in those proceedings are not placed in a disadvantaged position vis-à-vis the 

Commission. The right to access the Commission file, and therefore at least be afforded 

access the same documents and evidence as the Commission in order to prepare the 

defence, becomes even more important in comparison with Commission’s 

abovementioned powers. The following chapter will for that reason examine the 

undertakings’ right to access the Commission file under the right to good administration 

as provided by Article 41 CFREU.  

 

  

                                                 
146 Organisation for Economic Co-operation and Development (OECD) country studies, European 
Commission – Peer Review of Competition Law and Policy, 2005, p. 62. 
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4 The right to access the file under the right to good administration  

 

The rights, freedoms and principles set out in the Charter of Fundamental Rights of the 

European Union have, as earlier stated, the same legal value as the Treaties.147 Article 

41 of the CFREU grants the right to a good administration. The Article is granting a 

general right for every person to have his or her affaires handled impartially, fairly and 

within a reasonable time by the Union institutions, bodies, offices and agencies. The 

right to a good administration includes the right for every person to be heard148 before 

any individual measure is taken which would affect him or her negatively. The right to a 

good administration includes further the right for every person to have access to his or 

her file. This right may be restricted by legitimate interests of confidentiality and of 

professional and business secrets. The limitations of the right to access files under the 

right to good administration are further precised below.149 The right to good 

administration offers some more concrete procedural rights as it grants a right to 

compensation for any damage caused by the Union institutions and it servants.150 The 

right to good administration includes further a right to write to the Union institutions, 

and to receive an answer, in one of the languages of the Treaties.151 

The right for undertakings to access the documents that the Commission has collected 

during its investigation under Article 101(1) TFEU, namely the Commission file, is of 

fundamental importance. Undertakings need access to the Commission file in order to 

examine the information and the documents on which the Commission has based its 

allegations. But also in order to effectively express their view and contest the 

allegation.152 Therefore, the right to access the Commission file is of fundamental 

importance for the undertakings’ possibility to exercise the right to be heard.153 The 

right to access the Commission file is a fundamental procedural guarantee aiming to 

safeguard the principle of equality of arms and to protect undertakings rights of 

                                                 
147 Article 6(1) TEU. Case C-279/09 DEB Deutsche Energiehandels- und Beratungsgesellschaft, para. 30. 
148 Article 41(1)-(2) CFREU. 
149 Article 41(2) CFREU. 
150 Article 41(3) CFREU. 
151 Article 41(4) CFREU. 
152 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 10. 
153 Nehl, H. P. Principles of Administrative Procedure in EC Law, Hart Publishing, Oxford, 1999, p. 46., 
Case C-85/76, Hoffmann-La Roche v. Commission [1979] ECR 461, para. 5. 
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defence.154 As the respect for the rights of defence is a fundamental principle of Union 

law, it shall be complied with also in administrative proceedings. This is particularly 

important when proceedings may result in the imposition of fines or penalty 

payments155 as in the competition proceedings under Article 101(1) TFEU. The 

Commission is the investigating authority and has therefore access to the whole case 

file, including all confidential material. It is therefore necessary that undertakings are 

given the same possibility to prepare their defence as the Commission has to prepare the 

finding of an infringement. Undertakings will not have the same possibility to prepare 

their defence if their access to the Commission file is limited. There seems to be an 

inequality of arms in situations where the undertakings do not have same access to the 

file as the Commission.  

The right to access the Commission file is however not an absolute right as it may be 

limited on certain grounds. The right to access the Commission file and the limitations 

thereof will be treated below. The following chapter will examine undertakings’, subject 

to a Commission investigation under Article 101(1) TFEU, right to access files under 

the right to good administration in those proceedings.   

 

4.1 The right to access files in proceedings under Article 101 TFEU  

 

The access to the Commission file is one of the fundamental procedural guaranties 

intending to apply the principle of equality of arms and to protect the rights of 

defence.156 The rights of defence of the parties in Article 101(1) proceedings shall be 

fully respected.157 Access to the file intends to enable an effective exercise of the rights 

of defence against the objections put forward by the Commission. The parties must be 

able to take part of the information contained in the Commission file. This so they can 

use that information to effectively communicate their views on the preliminary 

conclusions reached by the Commission. They are for that purpose granted access to all 

                                                 
154 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 1., 
Case T-30/91 Solvay v. Commission, [1995] ECR II-1775, para. 59., Joined Cases T-10/92 to T-12/92 and 
T-15/92 Cimenteries CBR and Others v. Commission [1992] ECR11-2667, para. 38., Case T-65/89 BPB 
Industries and British Gypsum v. Commission [1993] ECR 11-389, para. 30. 
155 Case C-194/99 P Thyssen Stahl v. Commission [2003] ECR I-10821, para. 30.  
156 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005. 
157 Article 27(2), Council Regulation 1/2003/EC. 
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documents constituting the Commission file as defined below. There are some 

exemptions from the right to access the Commission file. These exemptions are 1) 

internal documents, 2) business secrets of undertakings and 3) other confidential 

information.158  

All the documents that have been obtained, produced and/or assembled by the 

Commission Directorate General for Competition (DG COMP) during the investigation 

constitutes the Commission file.159 Some documents may be excluded from the file. The 

Commission may collect some documents which it later might find unrelated to the 

subject matter of the case in question. It may then return the documents to the 

undertaking in question. These documents will therefore no longer be part of the 

Commission’s file.160 The term document includes all forms of information support, 

irrespectively of the storage medium. The term covers any electronic data storage 

device which may be or become available.161 As the Commission has extensive 

possibilities to collect evidence and other materials, the Commission file will be rather 

extensive, containing a lot of information about the different parties. It is therefore 

understandable that there is a need to protect some of the collected information. At the 

same time, the possibility to not disclose confidential documents could lead to less 

caution when the Commission is collecting the material. If the Commission had an 

obligation to disclose information, it would perhaps need to be more careful when 

collecting the undertakings’ documents. It would possibly respect the undertakings’ 

“privacy” during the investigation to a larger extent. The need for more caution would 

however probably only lead to a restraint of the Commission’s powers. That would in 

its turn probably lead to greater difficulties to prove infringements of Article 101(1) 

TFEU, and thereby permit undertakings to more easily get away from the Commission 

control.  

Access to the file is granted upon request in cases under Article 101(1) TFEU to 

persons, undertakings or associations of undertakings to which the Commission 

                                                 
158 Article 27(2), Council Regulation 1/2003/EC., Article 15(2) and 16(1), Commission Regulation 
773/2004/EC., Commission Notice on the rules for access to the Commission file, OJ C 325/7, 
22.12.2005, para. 10., Those exceptions are also mentioned in Case T-7/89 Hercules Chemicals v. 
Commission, [1991] ECR II-1711, para, 54.  
159 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, Para. 8. 
160 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, Para. 9. 
161 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, Para. 8, 
note 6. 
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addresses its objections.162 Article 27(1) and (2) of Council Regulation 1/2003 and 

Article 15(1) of Commission Regulation 773/2004163 are the fundamental provision 

granting access to the file to the parties who are subject to Commission objections. The 

Commission shall give the parties the opportunity to make their view known on the 

objections against them. Access to the file is therefore granted after the notification of 

the Commission’s objections against them. In order to ensure the principle of equality 

of arms and the protection of the parties’ rights of defence164, access to the file shall be 

granted before the Commission takes a decision which concludes an infringement of 

Article 101(1) TFEU.165 The same shall be done before it decides on interim 

measures,166 imposes fines167 or imposes periodic penalty payments.168 The parties do 

not have the right to access the Commission file before the notification of the objections 

against them.169 The grant to the file is normally performed on one single occasion, 

following the notification of the Commission’s objections. The parties may however be 

granted access to documents also at a later stage of the administrative procedure. That is 

possible if new documents are added to the file after the notification of objections. The 

condition is that those documents may constitute new evidence, of either incriminating 

or exculpatory nature, relating to the allegations on the party in the statement of 

objections. The parties may in particular be granted access to new documents after the 

notification of objections if the Commission intends to rely on the new evidence.170 

 

  

                                                 
162 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 7  
163 Access to the file in the competitions area is provided for in Article 27(1)-(2) Council Regulation 
1/2003/EC., Article 15(1)-(2), Commission Regulation 773/2004/EC.04., Article 18(1) and (3) of the 
Council Regulation (EC) No 139/2004 (‘Merger Regulation’) (3) and Article 17(1) of Commission 
Regulation (EC) No 802/2004 (‘the Merger Implementing Regulation’) 
164 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 27. 
165 Article 7, Council Regulation 1/2003/EC. 
166 Article 8, Council Regulation 1/2003/EC. 
167 Article 23, Council Regulation 1/2003/EC. 
168 Article 24(2), Council Regulation 1/2003/EC. Commission Notice on the rules for access to the 
Commission file, OJ C 325/7, 22.12.2005, para. 27. 
169 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 26. 
170 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 27. 
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4.2 Limitations of the right to access files in proceedings under Article 101 

TFEU   

 

Limitations on the exercise of the rights and freedoms recognised by the CFREU must 

be provided by law. The limitations must further respect the essence of these rights and 

freedoms. They shall be proportional and they may only be made if they are necessary, 

if they genuinely meet objectives of general interest which are recognised by the Union 

or if they are needed to protect the rights and freedoms of others.171 CJEU have 

concluded that Article 101 TFEU constitute a “fundamental provision which is essential 

for the accomplishment of the tasks entrusted to the [European Union] and in particular 

for the functioning of the internal market”.172 An efficient enforcement of Article 

101(1) TFEU seems therefore to constitute an objective of general interest recognised 

by the Union. It may therefore justify certain limitations of the rights of defence 

provided by CFREU.173 The possibility to access the Commission file is of fundamental 

importance for the undertakings’ possibility to exercise their right of defence.174 It is 

nevertheless sometimes necessary to balance the right to access the file against other 

interests. The result is that the right to access the Commission file may be limited on 

several grounds. These grounds are outlined and discussed below.   

 

4.2.1 Internal documents  

 

Internal documents such as drafts, opinions, memos and notes from the Commission 

departments cannot be incriminating or exculpatory. The Commission cannot rely on 

such documents in its assessment of the case. They do not form part of evidence in a 

case and the parties are consequently not granted access to the Commission’s internal 

documents. The Commission considers that this restriction does not prevent the parties 

from exercising their rights of defence as these documents lack evidential value.175 

                                                 
171 Article 52(1) CFREU.  
172 Case C-126/97 Eco Swiss v. Benetton [1999] ECR I-3079, para. 36. 
173 Wils, 2011, p. 18. 
174 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 7. 
175 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 12. 
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The Commission is not obliged to draft records of meetings with undertakings or 

persons.176 If the Commission drafts such notes anyway, they are considered as the 

Commission’s own interpretation of what was said at the meeting. Such notes are 

therefore classified as internal documents. If the person or undertaking on the other 

hand has confirmed the Commission record of the meeting, that document will be part 

of the Commission’s file. As part of the Commission’s file it will, after deleting 

eventual business secrets or other confidential information, be made accessible. The 

Commission may rely on the confirmed records in its assessment of a case as they will 

make part of the evidence.177 Records from interviews with legal or natural persons and 

explanations by representatives or members of staff of undertakings belong normally to 

the accessible documents. The parties may access these documents and they form part 

of the evidence on which the Commission can rely.178 

The Commission’s correspondence with other public authorities is a particular kind of 

internal documents. So are internal documents received from such authorities, 

independent of if the documents come from EU Member States or non-member states. 

These internal documents are not accessible, just as the category of internal documents 

in general. These documents are for example the correspondence between the 

Commission and 1) the competition authorities,179 or 2) other public authorities of a 

Member State180, 3) the EFTA Surveillance Authority and public authorities of EFTS 

States181 as well as 4) correspondence between the Commission and public authorities 

of non-member states. This applies especially where the Union and a third country have 

concluded an agreement regulating the confidentiality of the information exchanged.182  

Access to internal documents is granted in some exceptional cases. Access will be 

granted when documents obtained from the Member States contain allegations against 

                                                 
176 Joined Cases T-191/98 and T-212/98 to T-214/98 Atlantic Container Line and others v. Commission 
[2003] ECR II-3275, paras. 349-359. 
177 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 13. 
178 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 13, 
note 5. 
179 Article 27(2), Council Regulation 1/2003/EC., Article 15(2), Commission Regulation 773/2004/EC. 
180 Joined Cases T-134/94 et al NMH Stahlwerke and Others v. Commission [1997] ECR II-2293, para. 
36., Case T-65/89 BPB Industries and British Gypsum v. Commission, para. 33. 
181 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 15 
182 For example, Article VIII.2 of the Agreement between the European Communities and the 
Government of the United States of America regarding the application of their competition laws (OJ No L 
95, 27.4.1995, p. 47) stipulates that information provided to it in confidence under the Agreement must be 
protected ‘to the fullest extent possible’. That Article creates an international-law obligation binding the 
Commission. Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, 
para. 15, note 9. 
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the parties which the Commission must examine. Access will also be granted if the 

internal documents in question serves as evidence in the investigative process. Such 

documents are submitted by Member States, the EFTA Surveillance Authority or EFTA 

States. The documents in question are not necessarily disclosed in their entirety. The 

Commission consults the submitting institution in order to identify and remove eventual 

business secrets or other confidential information before it discloses the documents.183 

These considerations apply particularly in relation to documents and information 

obtained to be used as evidence when enforcing the competition rules under Article 101 

TFEU.184 The same applies to other information provided by the competitions 

authorities of the Member States where the purpose is to provide the Commission with 

necessary information to enforce infringements of Article 101(1) TFEU.185 The 

considerations apply also to complaints lodged by a Member State.186  

Documents originating from Member States or EFTA Surveillance Authority that are 

relevant for the parties’ defence will be disclosed.187 The CJEU has found that the 

Commission alone cannot decide which documents in the file may be useful for the 

undertakings’ defence.188 It can, as also the court seem to insinuate, be difficult for the 

Commission to assess which information the parties need to prepare its defence. The 

preparation and development of the defence can be more or less creative. It can 

therefore be difficult for the Commission to assess exactly which documents the parties 

might find interesting, even if these documents do not seem interesting at a first glance.   

It can be observed that undertakings do not have the same possibility as the 

Commission to decide on the evidential value of the internal documents. When it 

concerns other kinds of documents, the Commission alone shall not decide on the 

evidential value relating to the undertakings defence. The Commission shall in these 

other cases let the undertakings’ lawyers make their view known on the documents 

importance for their defence.189 But in the case of the internal documents, it seems to be 

                                                 
183 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 16. 
184 Article 12, Council Regulation 1/2003/EC. Commission Notice on the rules for access to the 
Commission file, OJ C 325/7, 22.12.2005, para. 16. 
185 Article 18(6), Council Regulation 1/2003/EC. Commission Notice on the rules for access to the 
Commission file, OJ C 325/7, 22.12.2005, para. 16. 
186 Article 7(2) Council Regulation 1/2003/EC. Commission Notice on the rules for access to the 
Commission file, OJ C 325/7, 22.12.2005, para. 16. 
187 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 16. 
188 Case T-30/91 Solvay v. Commission, paras. 81-86., Case T-36/91 ICI v. Commission, [1995] ECR II-
1847, paras. 91-96. 
189 Case T-30/91 Solvay v. Commission, paras. 81-86., Case T-36/91 ICI v. Commission,  paras. 91-96. 
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for the Commission alone to decide over the evidential value. This  as the starting point 

is that internal documents may not be inculpatory or exculpatory, why the presumption 

is that such documents are not of relevance for undertakings’ defence. At the same time, 

the Commission may use internal documents if it considers that they serve as evidence 

to prove an infringement. The confidentiality of the internal documents seems to make 

possible for the Commission to assess if those documents may be used to prove an 

infringement, while undertakings do not have the possibility to assess if the same 

documents may be relevant for their defence. The fact that the Commission may assess 

the evidential value of documents, without undertakings having the same possibility, 

could seem to be contrary to CJEU case law which states that it is not for the 

Commission alone to decide on documents relevance for the undertakings defence.190 

The case law in question does not concern internal documents. It does however seem to 

express a rather important principle relating to the undertakings’ right to access 

documents of relevance for their defence. 

 

4.2.2 Confidential information  

 

Access to documents may be partially or totally restricted if the documents in question 

are classified as business secrets or other confidential information.191 Access to a non-

confidential version of the original document will be granted if that is possible. In order 

to protect the confidentiality, access in some cases may only be granted to a summary of 

relevant information. All other documents shall be accessible in their original form.192 

When the Commission decides to deny access to documents on the grounds of 

confidentiality, it may no longer rely on such documents to find a breach of Article 

101(1) TFEU. The Commission may not rely on the undisclosed documents as the 

undertakings concerned have not been able to make know their views regarding the 

importance and probative value of these documents.193 

 

                                                 
190 Case T-30/91 Solvay v. Commission, paras. 81-86., Case T-36/91 ICI v. Commission, paras. 91-96. 
191 Article 16(1), Commission Regulation 773/2004/EC., Case T-7/89 Hercules Chemicals v. 
Commission, para. 54., Case T-23/99, LR AF 1998 A/S v. Commission, [2002] ECR II-1705, para. 170. 
192 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 17. 
193 Joint Cases 100/80 et al. SA Musique Diffusion Francaise and Others v. Commission, para. 29.  
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4.2.2.1 Business secrets 

A business secret is information relating to an undertaking’s business activity which 

might result in serious harm to the undertaking if the information concerned would be 

disclosed.194 Access to business secrets may be totally denied. Business secrets may 

also be partially disclosed195 in form of a non-confidential version of the original or in 

the form of a summary of relevant information.196 Information that may qualify as 

business secrets are for example technical and/or financial information relating to an 

undertaking’s knowhow, methods of assessing costs, production secrets and processes, 

supply sources, quantities produced and sold, market shares, customer and distribution 

lists, marketing plans, cost and price structures and sales strategies.197 This kind of 

information is essential for undertakings businesses and may easily be abused by their 

competitors. It is therefore of fundamental importance that the Commission has the 

possibility to protect such information. A balance seems however to be made between 

the protection of business secrets and the rights of defence as the Commission may not 

use undisclosed information to find an infringement.   

 

4.2.2.2 Other confidential information 

“Other confidential information” is information which cannot be classified as a business 

secret but which would still significantly harm a person or undertaking if it would be 

disclosed. The specific circumstances of each case are important when classifying the 

information as belonging to the category of “other confidential information”. Other 

confidential information is for example information that is provided by third parties 

about undertakings that may place non-negligible economic or commercial pressure on 

their competitors, trading partners, customers or suppliers.198 It is considered legitimate 

to not disclose certain letters from customers to undertakings, as described above, since 

disclosure may expose the providers of the information to risk of retaliatory 

measures.199 The category “other confidential information” may include information 

                                                 
194 Case T-353/94, Postbank NV v. Commission, [1996] ECR II-921, para. 87. 
195 Article 16(1), Commission Regulation 773/2004/EC., Case T-7/89 Hercules Chemicals v. 
Commission, para. 54., Case T-23/99, LR AF 1998 A/S v. Commission, para. 170. 
196 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 17. 
197 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 18. 
198 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 19. 
199 The Community Courts have pronounced upon this question both in cases of alleged abuse of a 
dominant position (Article 82 of the EC Treaty) (Case T-65/89, BPB Industries and British Gypsum 
[1993] ECR II-389; and Case C-310/93P, BPB Industries and British Gypsum [1995] ECR I-865), and in 
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that would enable the undertakings under investigation to identify complaints or other 

third parties that have a legitimate interest for remaining anonymous.200 This can be 

compared with the use of statements made by anonymous witnesses in judicial 

proceedings. That aspect will be discussed below in connection to the treatment of the 

rights of defence under CFREU.  

There might seem to be a risk that competitors might provide the Commission with 

incorrect or misleading “other confidential information” in order to cause damage for 

the undertakings under investigation. This risk seems however negligible since the 

Commission may not use undisclosed information to find an infringement of the 

competition rules. The undertaking concerned will therefore be able to question and 

comment on incorrect or misleading information if the Commission would decide to use 

it as evidence. If the Commission does not use it as evidence, it does not seem to hurt 

the undertakings concerned.  

Military secrets are also protected from disclosure as other confidential information.201 

 

4.2.3 Demand for confidential treatment  

 

In order for information to be classified as confidential, it is necessary that the person or 

undertaking submitting the documents demands for confidentiality, and that the 

Commission accepts that demand.202 A claim for confidentiality must relate to 

information that constitutes ether a business secret or other confidential information. 

The reasons why the information should be confidential must be substantiated. 

Confidentiality claims can in general only be relevant to information that is supplied by 

the same undertaking or person that is demanding confidentiality.203 There seems to be 

a risk that undertakings might demand for confidential treatment in order to hinder the 

Commission from using certain material as evidence. The Commission has the 

possibility to request all necessary information and the undertakings under investigation 

                                                                                                                                               
merger cases (Case T-221/95 Endemol v. Commission  [1999] ECR II-1299, para. 69., Case T-5/02 Laval 
v. Commission [2002] ECR II-4381, para. 98 ff..). See also Commission Notice on the rules for access to 
the Commission file, OJ C 325/7, 22.12.2005, para. 19. 
200 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 19. 
201 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 20. 
202 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 21. 
203 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 22. 
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are obliged to submit all requested information. Therefore, undertakings in those and 

similar situations might demand for confident treatment and thereby exclude the 

documents from the evidence the Commission may use to conclude an infringement. As 

the Commission may not rely on documents that have not been disclosed to the 

undertaking under investigation204, undertakings might abuse the possibility to demand 

for confidential treatment only to withdraw evidence from the Commission and thereby 

evade sanctions due to infringements of Article 101(1) TFEU.  

Information relating to an undertaking which is already known outside the undertaking 

will normally not be considered confidential. So is the case with information which has 

lost its commercial importance, for instance due to the passage of time. Such 

information will no longer be considered confidential. A general presumption is that 

information relating to the parties' turnover, sales, market share data and similar 

information which is more than 5 years old is no longer confidential.205 

The confidentiality is however not an absolute guarantee against the disclosure of 

confidential information. Confidential information may be disclosed if it is necessary to 

prove an infringement (“inculpatory document”) of Article 101(1) TFEU, or if the 

information could be necessary to exonerate a party (exculpatory document). The need 

to safeguard the rights of defence of the undertakings under investigation by providing 

the widest possible access to the Commission file can sometimes be more important 

than the protection of other parties’ confidential information.206 It is for the Commission 

to assess whether the circumstances motivate the protection of one party’s rights of 

defence or the protection of other parties’ confidential information. The Commission’s 

assessment shall include all relevant elements such as inter alia 1) the relevance of the 

information in determining whether or not an infringement has been committed and its 

evidentiary value, 2) whether the information is indispensible, 3) the degree of 

sensitivity involved, that is to what extent disclosure of the information would harm the 

interests of the undertakings in question and 4) the preliminary view of the seriousness 

of the assumed infringement.207 If the Commission decides to disclose confidential 

information, it shall give the undertakings concerned the opportunity to provide a non-

                                                 
204 Joint Cases 100/80 et al. SA Musique Diffusion Francaise and Others v. Commission, para. 29. 
205 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 23. 
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207 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 24. 
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confidential version of the documents in question. This non-confidential version must 

have the same evidential value as the original documents.208   

The Commission’s neutrality when deciding on the priority between the protection of 

one party’s right to defence or another party’s confidential information seems 

questionable. The Commission’s task is to enforce infringements of the competition 

rules. Therefore, it would serve its own interests to disclose confidential information 

when that is needed in order to prove an infringement. In other cases, it perhaps would 

not need that information as evidence why it in those cases instead might tend to give 

priority to the protection of the confidentiality. There might be a risk that the 

Commission is serving its own interest rather than striking a balance between the 

interests of the undertakings concerned. At the same time, the Commission’s possibility 

to decide between disclosure and nondisclosure seems to counterbalance the 

undertakings’ possibility to abuse the confidentiality demands. The Commission may 

choose to disclose confidential information despite its confidentiality when that is 

necessary due to another undertaking’s rights of defence.  This seems to be the case as 

the Commission is in a position where it can decide over the need to protect the 

confidentiality or its own interest to enforce the competition rules. The undertakings are 

therefore not sure to be granted confidentiality even if there is a real ground for that 

need.   

According to the Commission notice relating to file access, it is up to the Commission 

to strike the balance and decide on if documents should or should not be disclosed. The 

same notice is also specifying, as presented above, which factors to take into account.209 

It is however according to CJEU case law not for the Commission alone to decide on 

the evidential value of documents, and therefore the disclosure or nondisclosure. The 

lawyers of undertakings should in certain situations be offered the possibility to give 

their opinion on the evidential value of the documents concerned.210 In the Commission 

notice is the task to decide over the disclosure only entrusted to the Commission while, 

according to case law of the CJEU, undertakings’ lawyers also should be consulted on 

the evidential value  of undisclosed documents in order to establish if they might be of 

importance for their defence.  This is one example of why it might be problematic when 

                                                 
208 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 25. 
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the Commission is conducting the investigation, deciding on sanctions as well as 

creating the regulation for the proceedings in question. It illustrates also the need for an 

efficient control of the Commission’s decisions. 

 

4.3 Conclusions 

 

The right to a good administration in not granting an absolute right to access the 

Commission file. The right may be limited by legitimate interests of confidentiality and 

of professional and business secrets. The Commission should strike a balance between 

the need to protect confidential information and the undertakings’ need to access such 

information in order to effectively exercise their right of defence. The right to access the 

Commission file in competition proceedings before the Commission is a fundamental 

principle under Union law. The right to access files is of essential importance for the 

undertakings’ possibility to effectively exercise their rights of defence. The rights of 

defence shall be fully respected in administrative proceedings, particularly when the 

administrative proceedings may result in fines or penalty payments as they might in 

competition proceedings under Article 101(1) TFEU. The following chapter will 

examine the right to access the Commission file under the right to be heard and the 

rights of defence as provided by Article 47 and Article 48 CFREU.  
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5 The protection of the rights of defence  

 

The Council Regulation 1/2003 states that the rights of defence shall be fully respected 

in antitrust proceedings under Article 101(1) TFEU. The right to access the Commission 

file is of crucial importance for the undertakings’ possibility to exercise their rights of 

defence. The aim of this chapter is to identify the protection of the right to access files 

as part of the rights of defence under the fundamental rights in EU law. The chapter 

examines the rights of defence under Article 48 and the right to a fair hearing under 

Article 47 CFREU.  The different aspects of the rights of defence, such as for example 

the term rights of defence, the right to a fair hearing, the right to be heard and the 

principle of equality of arms do not seem to contain clearly defined material differences. 

It seems rather that some of the terms are used in some cases, while other terms are used 

in other cases. Therefore these terms, who seem to reflect different aspects of the rights 

of defence, are used synonymously in this study. The aim is not to give them different 

material meanings or to set limits for their material contents. The aim is rather to 

discover how they, independently of which term is being used, protect the right to 

access files.  

 

5.1 The exercise of the right to be heard in proceedings under Article 101 

TFEU  

 

When the Commission suspects an infringement of Article 101(1) TFEU it shall, as a 

part of the undertakings’ rights to be heard, inform the parties of the objections raised 

against them. The written statement of objections shall be notified to each party against 

whom objections have been raised.211 The Commission shall give the undertakings to 

which it has addressed a statement of objections the opportunity to be heard on the 

matters raised against them in the statement of objection.212  This shall be done before 

taking a decision,213 and before consulting the Advisory Committee.214 The 

                                                 
211 Article 10(1), Commission Regulation 773/2004/EC. 
212 Article 27(1), Council Regulation 1/2003/EC. 
213 The decision could be about (Article 7) finding and termination of an infringement, (Article 8) interim 
measures, (Article 23) fines or (Article 24(4)) periodic penalty payments (Articles in Council Regulation 
1/2003/EC).  
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undertakings will after the statement of objections be granted access to the documents in 

the Commission file. Access will however not be granted to the confidential documents 

which are described in the previous chapter.215 The parties may, within a set time limit, 

inform the Commission in writing of their views on the objections taken against them in 

the statement of objection.216 The parties may set out all facts known to them which are 

relevant to their defence. They may also propose the Commission to hear persons who 

may confirm the facts set out in their submission. The parties shall submit their 

comments in a paper original, as well as an electronic copy. They shall also attach any 

relevant documents as evidence for the facts set out in their submission.217   

The parties may request the possibility to develop their arguments at an oral hearing.218 

If the request is permitted, the oral hearing will be conducted by an independent 

Hearing Officer.219 The role of the Hearing Officers is to safeguard the rights of 

defence220 and to contribute to the objectivity, transparency and efficiency of EU 

competition proceedings.221 The persons heard by the Commission may during the 

hearing be assisted by their lawyers or by other qualified persons whom the Hearing 

Officer has admitted.222 The oral hearings are not public and each person may be heard 

separately, or in the presence of other persons who are invited to attend. Regard shall 

during the hearings be taken to the legitimate interests of the protection of undertakings’ 

business secrets and other confidential information.223 The hearings shall be recorded, 

and the persons who have attended to the hearings may request access to the recordings. 

The request will be granted when possible, after due concern taken to the protection of 

the parties’ business secrets and other confidential information.224 
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The statement of objections is very important for the undertakings’ right of defence. The 

Commission may in its decision only deal with objections that it has presented in the 

statement of objection, and which the parties therefore have been able to comment.225 In 

order for the undertakings to be able to give comments to the Commission’s statement 

of objections, it is necessary they are granted access to the evidence and to other 

documents in the Commission file. It would be difficult to comment on the 

Commission’s objections without having knowledge of the material that forms the base 

for the Commission’s allegations.226 The undertakings’ right to access the Commission 

file is outlined above227 and will therefore not be repeated here. The next subchapter 

will instead focus on the requirements relating to file access and the rights of defence 

under the CFREU, namely the rights of defence under Article 48 and the right to a fair 

hearing under Article 47 CFREU. 

 

5.2 Right to a fair hearing and the rights of defence  

 

Everyone is entitled to a fair hearing228 and respect for the rights of defence of everyone 

who has been charged shall be guaranteed.229 The application of the rights under the 

CRFEU is limited to violations of rights and freedoms guaranteed by Union Law.230 

The rights of defence are fundamental rights forming an integral part of the general 

principles of law. The CJEU ensures the observance of them.231 The right to be heard 

forms a crucial part of the rights of defence of the investigated undertakings. The parties 

should be heard in any procedure which may result in a negative decision, taken by a 

Union institution, that clearly affects a person’s interests.232 The rights of defence are 

fundamental principles of Union law. They must therefore, as stated in the previous 
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chapter, be complied with also in administrative proceedings. This is of particular 

importance when proceedings may result in the imposition of fines or penalty 

payments.233  The Commission has extensive possibilities to impose substantial fines 

and penalty payments on undertakings in competitions proceedings under Article 101(1) 

TFEU. Therefore, the respect for undertakings’ rights of defence shall be guaranteed in 

the Commission’s administrative proceedings. 

In judicial proceedings before the Union courts, the parties shall have the right to a 

process of inspecting and commenting on evidence and observations.234 It is necessary 

that a judicial decision is based on facts and documents which the parties have had the 

opportunity to examine and comment.235 In the Commission proceedings these 

requirements would require that the undertakings under investigation are given the 

opportunity to examine and comment on facts and documents on which the Commission 

intends to base its decision. This obligation seems only to concern facts and documents 

on which a decision is or will be based. It seems that the Commission does not have to 

disclose documents which are not used to found a decision on. It seems therefore 

possible to limit the undertakings’ right to access the Commission file also under the 

rights of defence. The expressed exemptions from the rights to access files under the 

right to a good administration under Article 41 CFREU seem therefore not to be the 

only limitations under CFREU.  

Each party has the right to be informed of the documents and observations submitted to 

the courts by the other party. They have also the right to discuss the documents and 

observations in question. The Union courts may not found their decisions on facts or 

documents which one of the concerned parties has not been able to examine and 

comment.236 The parties shall have the possibility to discuss and comment on the 

matters of fact and law which will be decisive for the outcome of the proceedings.237 

The meaning of the right to be heard under Article 47 CFREU can be compared with 

the meaning of the right to be heard that is given under Article 41 CFREU in 

administrative proceeding. Both Articles require a possibility for the undertakings 
                                                 
233 Case C-194/99 P Thyssen Stahl v. Commission, para. 30.  
234 Case C-450/06 Varec [2008] ECR I-581, para. 47. 
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Small Mines [2002] ECR I-265, para. 24., Case C-199/99 P Corus UK v. Commission [2003] ECR 
I-11177, para. 19. 
236 C-89/08 Commission v. Ireland and Others, para. 55. 
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concerned to examine and make their view known on the evidence against them. There 

is however a difference in the construction of the two rights as the right to be heard in 

judicial proceedings would require the Commission to be active. The Commission 

should on its own initiative provide the undertakings concerned with relevant 

documents and submissions. The right to be heard in Article 101(1) proceedings does 

on the other hand not require Commission action. It is up to the undertakings under 

investigation to request relevant material from the Commission file, and thereby make 

possible the examination of the documents and submission of comments. It would 

probably be easier for undertakings under investigation to exercise the right to be heard 

if they were provided with documents on the Commission’s initiative. They would in 

that case not need to devote resources to examine to which information from the 

Commission file they need to demand access. That would on the other hand mean that it 

instead would be the Commission that dedicates their resources to find relevant 

information to disclose to undertakings. Commission resources would in that case be 

used to examine and disclose information instead of to proceed with investigations and 

enforcement of the competition rules.  

 

5.2.1 The right to access files as part of the rights of defence  

 

The Commission has an obligation to observe the undertakings’ right to be heard238 and 

other rights of defence.239 The Commission is obliged to observe the procedural 

safeguards provided by Union law.240 The right to access files in competition 

proceedings is one of the procedural protections intended to safeguard the undertakings’ 

rights of defence.241 Undertakings must be offered the opportunity to make their views 

known on the truth and relevance of the facts alleged. That applies also to the 

documents used by the Commission to support its allegations of an infringement of 
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Commission [2007] ECR I-03921, para. 56. 
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Article 101(1) TFEU.242 Undertakings under investigation shall have access to the same 

information as the Commission may use to find an infringement.243 It is necessary that 

the undertakings concerned may acquaint themselves with the evidence at the 

Commission’s disposal.244 The undertakings may contest the allegations against them 

more effectively if they are granted access to the same evidence as the Commission.245 

The Commission is obliged to provide the undertakings under investigation with the 

opportunity to examine all the documents which might be relevant for their defence. 

Such documents include inculpatory as well as exculpatory evidence.246 It is not for the 

Commission alone to decide which documents are of use for an undertaking’s 

defence.247 The Commission should draw up a sufficiently detailed list of the documents 

in its file. That list shall make possible for the undertakings concerned to assess which 

documents may be useful for their defence so that they can request access to those 

documents.248 If difficult and complex economic appraisals are to be made, the adviser 

of the undertakings concerned shall be given the opportunity to examine relevant 

documents, and thereby assess their probative value for the defence.249  

The fundamental rights do “not constitute unfettered prerogatives” so they may be 

restricted if a restriction “inter alia” correspond to objectives of general interest. The 

enforcement of the Union competition law constitutes such an objective of general 

interest.250 Necessary restrictions shall however not constitute a manifest and 

disproportionate breach of the rights guaranteed.251 The right to access the Commission 

file may therefore legitimately be limited. Business secrets of other undertakings, 
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internal documents of the Commission or other confidential information might be 

excluded from the right to access the file also under the rights of defence.252 

The determination of an infringement of the rights of defence is based on the specific 

circumstances in each case.253 When deciding if the nondisclosure of some documents 

has infringed the investigated undertakings’ rights of defence it is sufficient to conclude 

that nondisclosure of the concerned documents might have influenced the course of the 

procedure and the content of the decision to the disadvantage of the undertaking 

concerned. The possibility that the decision might have been influenced can be 

established if a provisional examination of some of the evidence shows that the non-

disclosed documents might, in the light of that evidence, have had an implication which 

ought not to have been disregarded.254 If access to the file is granted at the stage of 

judicial proceedings, the undertaking will only have to show that the documents in 

question could have been useful for the defence. This applies particularly to exculpatory 

documents. The undertaking concerned will in other words not be required to show that 

the Commission decision would have been different in content if it had had access to the 

non disclosed documents.255  

Everyone whose rights and freedoms, guaranteed by Union law, are violated has the 

right to an effective remedy.256 The administrative procedure and the decision in 

question will be defective if it is proved that the rights of defence have been 

infringed.257 An alleged infringement of the rights of defence is examined in relation to 

the objections raised by the Commission in its statement of objection.258 This seems to 

mean that an undertaking’s right to access documents is put in relation to which 

importance these documents have for the undertakings defence and possibility to be 

heard. The statement of objections and the possibility to comment the objection is 

connected to what the Commission has alleged and to the documents it has supported its 

                                                 
252 C-238/99 P et al. Limburgse Vinyl Maatschappij and Others v. Commission, para. 315., Joined Cases 
C-204/00 P et al. Aalborg Portland and Others v. Commission, para. 68. 
253 Case C-109/10 P Solvay v. Commission [2011] Not yet published. para. 66. 
254 Case T-30/91 Solvay v. Commission, para. 68. 
255 Case C-109/10 P Solvay v. Commission, para. 57., Case C-199/99 P Corus UK v. Commission, para. 
128., C-238/99 P et al. Limburgse Vinyl Maatschappij and Others v. Commission, para. 318., Joined 
Cases C-204/00 P et al. Aalborg Portland and Others v. Commission, para. 131. 
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allegations on. That seems to have consequences for the undertakings possibilities to 

formulate their defence. If attention is only attached to the possibility to respond to 

allegations when determining which value specific documents have for the 

undertakings’ defence, there is a risk that the undertakings’ possibilities to exercise an 

efficient defence will be hampered. If undertakings are only provided with documents 

which have a direct meaning for their defence the undertakings will seem obliged to 

respond only to those allegations. This, instead of formulating their defence more 

creatively by access to the same documents and submissions as the Commission has. It 

is possible that some documents do not have a direct importance for the undertakings 

defence, but that several documents of that character might create an overall picture 

which could contribute to a creative preparation of the undertakings’ defence.  

If the right to access the Commission file has been infringed during the administrative 

process the infringement may, in principle, lead to the annulment of the decision 

concerned. It would however require that infringement of the right to access the file has 

infringed the undertaking’s rights of defence. 259 To disclose the documents and make 

access possible during the judicial proceedings will not remedy an infringement.260 A 

late disclosure of documents during the judicial proceedings will not return the 

undertaking to the same position as if it would have had the possibility to rely on those 

documents when submitting its observations to the Commission’s objections before the 

Commission concluded its decision.261  

The rights of defence are not only fundamental principles of EU law, they are also 

enshrined in Article 6 of the ECHR.262 The rights in CFREU shall be given the same 

scope and meaning as corresponding rights in ECHR.263 The meaning of those rights 

shall be determined by reference to the text of ECHR as well as by reference to the case 

law of the ECtHR.264 The ECHR provides a minimum protection for fundamental rights 

which shall be respected within the Union. The Union may however provide a more 

extensive protection.265 The CJEU takes particular account to the ECHR and the 

jurisprudence of the ECtHR when deciding on the existence and content of fundamental 
                                                 
259 C-238/99 P et al. Limburgse Vinyl Maatschappij and Others v. Commission, para. 317. 
260 C-238/99 P et al. Limburgse Vinyl Maatschappij and Others v. Commission, para. 318. 
261 Joined Cases C-204/00 P et al. Aalborg Portland and Others v. Commission,, para. 103. 
262 C-238/99 P et al. Limburgse Vinyl Maatschappij and Others v. Commission, para 316. 
263 Article 52(3) CFREU.  
264 Se explanations on Article 47 and 48 in Explanations Relating to the Charter of Fundamental Rights, 
OJ C 303/17, 14.12.2007., C-279/09 DEB Deutsche Energiehandels- und Beratungsgesellschaft, para. 35. 
265 Article 52(3) CFREU. 
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rights.266 Article 47 and 48 of the CFREU are based on Article 6 of the ECHR.267 

Therefore, the following chapter will examine the right to access files under Article 6 of 

the ECHR. 

 

  

                                                 
266 Article 52(3) CFREU., Case C-94/00 Roquette Frères [2002] ECR I-9011. 
267 Arnull, Dashwood, Dougan, Ross, Spaventa and Wyatt, 2006, p. 310. 
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6 The right to access files under Article 6 ECHR   

 

The administrative proceedings under Article 101(1) TFEU before the Commission are 

criminal in nature. The ECHR provides a minimum protection for fundamental rights 

which shall be respected within Union law.268 This chapter will therefore examine the 

right to access files under the rights of defence as provided by Article 6 ECHR. The 

case law of ECtHR will be used to discover the requirements under the ECHR as it is 

the ECtHT that is developing and interpreting the Convention provisions.    

ECHR declares that everyone is entitled to a fair hearing in the determination of his or 

hers civil rights and obligations.269 If an offence is criminal in nature, the more 

extensive procedural protection under Article 6 ECHR will be applicable.  The nature of 

the offence will, as earlier mentioned, be determined by the “Engel criteria” and by the 

same criteria introduced into EU law by the recent “Åkerman Fransson case”.270 The 

applicability of the “criminal head” of Article 6 ECHR does not imply a certain degree 

of seriousness of the offence. It would rather be contrary to the purpose and object of 

Article 6 ECHR if it was possible to disregard certain procedural guarantees only on the 

ground that the offence in question is minor.271  

Article 6 ECHR states following:   

6(1) In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time 

by an independent and impartial tribunal established by law…  

6(3) Everyone charged with a criminal offence has the following minimum rights:  

6(3)(b) …to have adequate time and facilities for the preparation of his defence;  

6(3)(c) …to defend himself in person or through legal assistance… 

                                                 
268 See chapter 3.  
269 Article 6(1) ECHR. 
270 C-617/10 Åklagaren v. Hans Åkerberg Fransson, para. 35., See also the ECtHR case in which the 
criterions were first created Judgment of the ECtHR of 8 June 1976, Engel and others v. the Netherlands, 
A 22, para. 82. 
271 Öztürk v. Germany, para. 53. 
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6(3)(d) …to examine or have examined witnesses against him and to obtain the 

attendance and examination of witnesses on his behalf under the same conditions as 

witnesses against him… 

 

6.1 Examine and comment on the other party’s submissions  

 

Article 6(1) ECHR read in conjunction with Article 6(3) ECHR express the principle of 

equality of arms.272 The principle in question is a feature of the wider concept of a fair 

trial and it requires a fair balance between the parties.273 It includes the fundamental 

right that the prosecution as well as the defence must be offered the possibility to have 

knowledge of and comment on the observations filed and the evidence invoked by the 

other party. Different methods to fulfill those requirements are acceptable as long as the 

method in question ensures that the other party will be aware of filed observations and 

given a real opportunity to comment on them.274 In Brandstetter v. Austria275, 

submissions by the Senior Public Prosecutor were made without copies thereof being 

sent to the defendant. The defendant was neither informed that new submissions were 

filed. The Government referred to a national practice were defendants could request and 

obtain the documents directly from the Senior Public Prosecutor. The ECtHR stated that 

the parties had different opinions on whether access to the demanded documents would 

be granted on time. It stated also that the documents in question had considerable 

importance. The Government held that the applicant had had the possibility to take 

awareness of the observations before the following process since the Senior Public 

Prosecutors observations were almost literally reproduced in the judgment in question. 

The ECtHR did not share the Governments view. It stated that a purely hypothetical and 

indirect possibility for an accused to comment on the prossecution’s arguments, which 

were included in the text of a judgment, could not be regarded as a proper substitute for 

the right to examine and directly reply to submissions made by the other party.276 It is 

                                                 
272 Judgment of the ECtHR of 18 March 1997, Foucher v. France, Application no. 22209/93, Reports 
1997-II, p. 12, para. 36.  
273Judgment of 23 October 1996, Ankerl v. Switzerland, Application no. 17748/91, Reports 1996-V, p. 
1567 f., para. 38.,  Judgment of the ECtHR of 18 February 1997, Nideröst Huber v. Switzerland, 
Application no. 18990/91, Reports 1997-I, p. 107 f., para. 23. 
274 Judgment of the ECtHR of 28 August 1991, Brandstetter v. Austria, Application no. 11034/84, Series 
A 211, p. 27 f., paras. 66-67. 
275 Brandstetter v. Austria.  
276 Brandstetter v. Austria, pp. 21 ff., paras. 64-69. 
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up to the undertakings in proceedings under Article 101(1) TFEU to request the 

documents and submissions they find relevant for their defence. It might therefore be 

questionable if they are offered a real opportunity to have knowledge of and comment 

on filed observations. The need to be offered a real possibility to examine and reply to 

submissions by the other party seems even more questionable when confidential 

material is filed. The possibility for undertakings to obtain a non-confidential copy of 

the confidential material that has been filed seems to be an adequate countermeasure. 

The non-confidential copy permits the undertakings to take knowledge of filed 

observations as well as it offers a real opportunity to comment on them. The non-

confidential copy shall have the same evidential value as the original document.277 

Therefore, it seems that undertakings have the possibility to take knowledge of and to 

comment on the observations and evidence added to the Commission file as is required 

under Article 6 ECHR. The undertakings are usually granted access to the Commission 

file on one occasion. But when further submissions, relevant for the evidence or 

defence, are filed, the undertakings may also be granted access to the file at a later stage 

of the proceedings. The proceedings under Article 101(1) TFEU seem therefore to be in 

conformity with the requirements under Article 6 ECHR.  

In the case Öcalan v. Turkey278 the applicant’s lawyers received the case file 

approximately two weeks before the beginning of the trial. The case file contained 

17 000 pages. Restrictions were at the same time imposed on the number and length of 

visits of the lawyers to their defendant.. It was therefore impossible for the applicant’s 

lawyers to communicate the documents in the case file, or to involve the applicant in the 

examination and analyses of the file before the trial. The ECtHR found that the 

preparation of the defence had been particularly difficult as well as the difficulties in 

question had not been overcome later on in the proceedings. The ECtHR found that 

there had been a violation of Article 6 ECHR. The trial was found unfair inter alia279 

because the applicant did not have direct access to the case file until a very late stage in 

the proceedings, but also because his lawyers were denied proper access to the case file 

                                                 
277 Commission Notice on the rules for access to the Commission file, OJ C 325/7, 22.12.2005, para. 25. 
278 Judgment of the ECtHR of 21 February 1984, Öztürk v. Germany, Application no 6903/75, Series A 
73. 
279 The other reasons, except for those presented above, were that he had no assistance from his lawyers 
during questioning in police custody; he was unable to communicate with his lawyers out of the hearing 
of third parties; restrictions were imposed on the number and length of his lawyers' visits. The Court 
found that the overall effect of these difficulties taken as a whole restricted the rights of the defence so 
that the principle of a fair trial was contravened. Öcalan v. Turkey, p. 41 f., para. 148. 
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until a very late stage.280 The access to the case file was one of the reasons why the 

ECtHR found a breach of the rights of defence. It is uncertain if the court would have 

found a breach of the rights of defence only on these grounds if the other grounds did 

not exist. It seems however possible to conclude that the access to the file is of 

fundamental importance for the possibility to prepare the defence. It is therefore 

necessary that undertakings and/or their lawyers are granted access to the file, and that 

the access is granted on time. 

Article 6 of the ECHR requires that each party is afforded a reasonable opportunity to 

present its case. None of the parties shall be put in a disadvantaged position vis-à-vis its 

opponent.281 The Commission has far reaching possibilities and powers to enforce 

infringements of Article 101(1) TFEU.282 The undertakings under investigation in those 

proceedings do not have the same means to prepare their defence. The Commission’s 

powers are however counterbalanced to a certain extent. The undertakings right to 

effectively exercise their rights of defence is safeguarded by the Commission’s 

obligation to disclose information which it will rely on in its decision. Confidential 

information is also disclosed although in the form of a non confidential copy that has 

the same evidential value. Undertakings seem therefore not to be in a disadvantaged 

situation vis-à-vis the Commission as it may seem at a first glance. The Commission 

needs far reaching possibilities to investigate and enforce infringements of the 

competition rules. If its powers were too restrained there could be a risk that 

undertakings would be able to evade the Commission’s control. Therefore, the extensive 

powers are legitimate and justified as long as they are counterbalanced and include rules 

that permit undertakings to exercise the rights of defence.     

The right to inspect the court file may be restricted to an accused’s lawyers.283 This is 

however not the case when the accused is conducting his or hers own defence without 

lawyers.284 In Foucher v. France, the accused Mr. Foucher, was conducting his own 

defence. He had not been granted access to his case file and the conviction against him 

was based exclusively on the game warden’s official report. The ECtHR concluded that 
                                                 
280 Öcalan v. Turkey, p. 41 f., paras. 147-148. 
281 Judgment of the ECtHR of 22 February 1996, Bulut v. Austria, Application no. 17358/90, Reports 
1996-II, p. 380-81 f., para. 47., See also Foucher v. France.  
282 See chapter 2. 
283 Judgment of the ECtHR of 19 December 1989, Kamasinski v. Austria, Application no. 9783/82, Series 
A 168, p. 39, para. 88.,  Kremzow v. Austria, judgment of 21 September 1993, Application no. 268-B, p. 
42, para. 52. 
284 Foucher v. France, p. 11, para. 35.  
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it was important for the applicant to have access to his case file. It was also important 

for him to obtain a copy of the documents it contained in order to allow him to 

challenge the official report concerning him. The defendant should consequently have 

been granted access to his case file in order to prepare his defence. The court stated that 

the value of such access is sufficiently established by the use legal representatives make 

of it. The court stated as Mr. Foucher was not granted access to his file, he had not been 

afforded equality of arms. Mr. Foucher had therefore been unable to prepare an 

adequate defence as Article 6 ECHR requires.285 The ECtHT took regard to all the 

circumstances in the case and concluded that there had been a violation of Article 6 

ECHR.286 This case illustrates the importance of the access to file for the preparation of 

the defence. The conviction of Mr Foucher was based exclusively on the game warden’s 

official report, which Mr. Foucher did not have access to. That can be compared with 

the extensive material the Commission collects during the investigation of an 

infringement. It is for that reason difficult to imagine that the Commission would found 

its decision of an infringement of the competition rules exclusively on one source of 

evidence, as was the case in Foucher v. France. It seems difficult to draw the 

conclusion that the non-disclosure of one single document in competition proceedings, 

as was in Foucher v. France, would be contrary to the requirements under the rights of 

defence. It is particularly difficult to draw that conclusion as the Commission in its 

decisions may not rely on undisclosed documents which the undertaking in question 

have not been able to examine and comment. 

 

6.2 Statements from anonymous witnesses  

 

The basic principle under Article 6 ECHR is that evidence is produced at a public 

hearing in the presence of the accused and with a view to adversarial argument.287 This 

is a fundamental difference from the Commission proceedings under 101(1) TFEU 

where hearings, if held, are not public.288 Exceptions from the principle of public 

                                                 
285 Foucher v. France, p. 11-12, paras. 35-36 
286 Foucher v. France, p. 12, para. 38 
287 Article 6 ECHR. Judgment of the ECtHR of 15 June 1992, Lüdi v. Switzerland, Application no. 
12433/86, Series A 238, p. 21, para. 49., Judgment of the ECtHR of 30 October 1997, Van Mechelen and 
Others v. the Netherlands, Applications no. 21363/93, 21364/93, 21427/93 and 22056/93, Reports 1997-
VII, p. 711, para. 51. 
288 Article 14(6), Commission Regulation 773/2004/EC. See above under headline 5.1. 
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hearings may be accepted as long as they do not violate the rights of defence.289 

Evidence that have been obtained from witnesses under conditions in which the rights 

of defence have not been guaranteed to the extent generally required by ECHR shall be 

treated with extreme care.290 Testimonies from anonymous witnesses are accepted as 

evidence if it was necessary to obtain testimony from a specific person, while it at the 

same time was necessary to protect the witness against the possibility of reprisals.291 

This may to a certain extent be comparable with the protection of undertakings’ 

business secrets and other confidential material in competition proceedings. The 

information protected is information that might, if undisclosed, result in serious harm to 

the undertaking submitting the information. The ground for the 

anonymity/confidentiality is in both cases the need for protection against reprisals and 

other damage concerned undertakings might get exposed to. The Commission uses 

anonymous testimonies when the person or undertaking who provides the information 

risks reprisals from the undertaking that is under investigation.292 The Commission’s 

use of information from anonymous witnesses seems therefore to be in line with Article 

6 ECHR, as the use of that kind of evidence is not necessarily incompatible with the 

ECHR. The ECtHR has however stated that the defence will be confronted with unusual 

difficulties if the anonymity of the prosecution witnesses is maintained. Therefore, there 

is a demand under Article 6 that these difficulties are sufficiently counterbalanced by 

procedures followed by the judicial authorities.293 In the judicial proceedings following 

a Commission decision under Article 101 of the TFEU, the CJEU will only make a 

limited review of that decision.294 The Commission is entrusted with a margin of 

appreciation which leads to a certain limitation of the judicial review of the decisions 

enforcing infringements of Article 101(1) of the TFEU. It is questionable if the judicial 

proceedings following a Commission decision counterbalance the use of anonymous 

testimonies to a sufficient extent. When assessing whether the use of anonymous 

testimonies are sufficiently counterbalanced due weight shall be taken to the extent to 

which the anonymous testimony has been decisive when convicting the defendant. The 

defence has been handicapped (laddat ord?) to a much smaller degree if the testimony in 
                                                 
289 Lüdi v. Switzerland, p. 21, para. 49. 
290 Judgment of the ECtHR of 26 March 1996, Doorson v. the Netherlands, Application no. 20524/92, 
Reports 1996-II, para. 76. 
291 Doorson v. the Netherlands, para. 71. 
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293 Doorson v. the Netherlands, p. 471, para. 72., Van Mechelen and Others v. the Netherlands, p. 712, 
para. 54. 
294 See chapter 3. 
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question has not been decisive in any respect.295 The Commission may, as already 

stated, not use undisclosed confidential material to establish an infringement. The 

Commission may not rely on such documents in the evidence. Therefore is it difficult to 

see how a testimony of that kind could be decisive in proceeding under 101(1) TFEU. If 

the Commission uses statements from anonymous witnesses, the information in those 

statements will be disclosed. An undertaking under investigation will in that situation 

have the possibility to examine and comment on those submissions. It does therefore 

not seem that the undertakings’ possibility to prepare their defence will be too deficient. 

Article 6 of the ECHR requires as a general rule that the defendant is offered an 

adequate and proper opportunity to challenge and question witnesses against him. This 

can be done either when a witness is giving his or hers statement or at a later stage.296 A 

defendant should however be able to test the reliability of an anonymous witness.297 No 

convictions shall be based exclusively or to a decisive extent on anonymous 

statements.298 It is unclear to what extent undertakings may challenge and question 

anonymous witnesses in proceedings under Article 101 TFEU. There should however 

not be an obstacle for their defence if the Commission’s decision is not based 

exclusively or to a large extent on these testimonies, and if there has been a possibility 

to examine and comment on those anonymous statements. As the Commission may not 

rely on confidential information that the undertakings concerned have not been able to 

comment, such information will hardly be decisive in the conclusion of an infringement. 

The Commission’s use of statements from anonymous witnesses does consequently, in 

this aspect, not seem to infringe the rights of defence under ECHR.  

The ECtHR has concluded that statements from anonymous witnesses “should be 

treated with extreme care”. One way to understand this phrase is that, exactly as the 

court concludes, that it is necessary to treat the evidence with extreme care. The ECtHR 

did in that judgment not require such information to be disclosed or excluded from the 

evidence. That might support the view that there is no absolute requirement that such 

information should be disclosed. As long as anonymous statements are not used 

“exclusively, or to a decisive extent” does it seem to be in line with the rights of 

defence.  The non disclosure of such documents in the Commission proceedings does 
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not seem to place an undertaking in a less advantaged position since the Commission 

neither may rely on such documents as evidence.  

 

6.3 A disadvantaged position vis-à-vis the opponent  

 

In Yvon v France299 the question about equality of arms relating to the applicant’s right 

to access files in a civil procedure. The applicant claimed that the proceedings to 

determine compensation before the expropriations judge and the Expropriations 

Division were not fair as the Government Commissioner enjoyed a privileged 

position.300 The expropriated party was in compensation proceedings faced with the 

expropriating authority as well as with the Government Commissioner.301 The 

expropriating authority was represented by an official from the same administrative 

entity as the Government Commissioner.302  The Government Commissioner was 

during the non judicial phase of the procedure preparing estimates of the expropriated 

assets in his role as a civil servant. These estimates became then the expropriating 

authority’s offer for compensation to the expropriated party.303 The Government 

Commissioner and the expropriating authority enjoyed significant advantages 

concerning access to relevant information.304 They had both access to the land charges 

register, which lists all property transfers. Expropriated parties had only limited access 

to this register. It was not open for free consultation to individuals. They could receive 

information and extracts, though subject to the condition of strictly limiting the 

references searched for. The ECtHR found for that reason that the expropriated party 

was at a disadvantage vis-à-vis his opponents.305 The other difficulty found by the 

ECtHR was that the Government Commissioner was both an expert and a party to the 

proceedings. The national courts had only limited possibilities to reject the submissions 

                                                 
299 Judgments of the ECtHR of 24 April 2003, Yvon v. France, judgment, Application no. 44962/98, 
Reports of Judgments and Decisions 2003-V. 
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301 Yvon v. France, p. 21, para. 37. 
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of the Government’s Commissioner. The Government’s Commissioner was indeed the 

party best placed to advise the court on the value of the expropriated assets. Due to his 

powers in the administrative, tax and property fields, he was well informed on the 

techniques of property valuation and expert analyses. He had also access to the most 

relevant information in the field. Nevertheless was his submissions binding the judge to 

a considerable extent. The judge, who did not necessarily have the same experience in 

property valuation, could not appoint another expert at first instance and could ask for 

another expert opinion on appeal only in exceptional cases.306 

The ECtHR concluded: 

“...the expropriated party in compensation proceedings is faced not only by the 

expropriating authority but also by the Government Commissioner; the Government 

Commissioner and the expropriating authority (which, in certain cases, is represented 

by an official from the same administrative entity as the Government Commissioner) 

enjoy significant advantages as regards access to relevant information; in addition, the 

Government Commissioner, who is simultaneously both an expert and a party to the 

proceedings, occupies a dominant position in the proceedings and wields considerable 

influence with regard to the court’s assessment... 

...In the Court’s opinion, all this creates an imbalance detrimental to the expropriated 

party that is incompatible with the principle of equality of arms. Consequently, it 

concludes that in this case there has been a breach of this principle and a violation of 

Article 6 § 1 of the Convention.”
307 

The role of the Commission in proceeding under Article 101(1) TFEU seems to be 

comparable with the role of the Government Commissioner in Yvon v France. The 

Commission seems almost to enter the role of a first instance when it decides on 

sanctions in proceedings under Article 101 TFEU. The Commission enters also the role 

of a party in the judicial proceedings when a decision is appealed. It will further enter 

the role of an expert in the judicial proceedings as it is entrusted with a margin of 

appreciation308 due to its expertise on complex technical and economical estimations.309 
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The combination of these roles seems rather problematic when undertakings are not 

granted full access to the Commission file. This conclusion seems to be supported by 

the abovementioned case. The Commission has access to more information as it 

conducts the investigation and collects all information than the undertakings that are 

under investigation. The Commission decides also on sanctions which are not fully 

reviewed. All these aspects taken together seem to be problematic in relation to Article 

6 ECHR and the case law presented above as the combination of the Commission’s 

different roles seem to infringe the principle of equality of arms. The undertakings’ 

position relating to file access in the administrative procedure under Article 101(1) 

TFEU seems to be disadvantaged vis-à-vis the Commission’s position. One difference 

between the proceeding under Article 101(1) TFEU and proceedings in Yvon v. France 

is that fact the CJEU has the possibility to exercise a full judicial review of the 

Commission’s decisions. That was not the case in Yvon v. France where the court only 

had limited possibilities to derivate from the Government Commissioners assessments. 

The case Yvon v. France is also relevant as it concerns economic interests rather than 

hard core of criminal law. That supports the conclusion that the right to access files is of 

fundamental importance for the defence also in proceedings which are not of criminal 

nature. The right to access the file in competition proceedings under Article 101(1) 

TFEU seems therefore even more important as the sanctions imposed in those 

proceedings after all are criminal in nature, even if not hard core of criminal law.  

 

6.4 Limitations to the right to access files under ECHR 

 

In Kamasinski v. Austria310, Mr. Kamasinski invoked that he had been unable to prepare 

his defence. He had not been permitted to inspect the court file and lacked therefore the 

possibility to review the evidence against him. The ECtHR found no violation of the 

rights of defence since Mr. Kamasinski’s counsel had been afforded satisfactory access 

to the court files. The counsel had also had the possibility to make copies of the files in 

question, as well as he was offers adequate facilities to consult his client.311 The 

                                                                                                                                               
309 C-56/64 et al. Consten and Grundig v. Commission., Case C-42/84, Remia v. Commission, para. 34., 
C-142/84 et al. C-156/84 Brittish American Tobacco Company v. Commission, para. 62. 
310 Kamasinski v. Austria.  
311 Kamasinski v. Austria, p. 33 f., paras. 87-88. 
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defendant in another case, Kremzow v. Austria312 pleaded a violation of the rights of 

defence since he had not been able to inspect the court file in person. The ECtHR 

referred to Kamasinski v. Austria and stated that it was not incompatible with the rights 

of defence to restrict the right to inspect the court file to an accused’s lawyer.313 

These two cases illustrate that there is no absolute right for defendants, not even in hard 

core of criminal law, to access the files. What seems important is rather the possibility 

to exercise an efficient defence as guaranteed by Article 6 ECHR. The exercise of the 

defence seems to be sufficiently effective even if only the defendant’s lawyers are 

granted access to the documents in the court file. These cases seem to recognise 

limitations of the defendant’s right to access the files. Limitations are however only 

legitimate if the defendant’s counsel has been offered adequate access to the file.314 It 

seems necessary that respect for the due process which guarantees the rights of defence 

has been maintained. This should be compared with the requirement in the Commission 

proceedings under Article 101(1) where the undertakings’ advisers must be given the 

opportunity to examine the relevant documents in order to assess their probative value 

for the defence.315 The proceedings before the Commission seem therefore to respect 

the rights of defence to a sufficient extent when allowing undertakings’ lawyers to 

consult the material, even if such material is not disclosed to the undertaking in 

question.    

 

6.5 Conclusions  

 

The rights of defence requires that one party is not in a disadvantaged position vis-à-vis 

his opponent. Several factors seem to indicate that the investigated undertakings are in a 

less advantaged situation than the Commission concerning the file access. One of those 

things is the Commission’s position, in judicial proceedings following the appeal of a 

decision, as both a party to the proceedings as well as an expert whose expertise is 

recognized by the CJEU. The Commission has access to all information in the file, 

while the undertakings are excluded from the right to access confidential information. 

                                                 
312 Kremzow v. Austria. 
313 Kremzow v. Austria. p. 13, paras. 51-52. 
314 Foucher v. France, p. 11. 
315 Case T-30/91 Solvay v. Commission, para. 81. 
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The Commission has extensive possibilities to enforce infringements of Article 101(1) 

of the TFEU. It can request all necessary information, conduct inspections, confiscate 

material and also get help from the EU Member States’ competition authorities. The 

Commission does notably have extensive means to enforce infringements of Article 

101(1) TFEU. The undertakings’ possibilities to exercise the rights of defence do not 

seem to be as well developed as the Commission’s possibilities to conduct 

investigations and enforce infringements. It does therefore seem that undertakings under 

investigation are in a less advantaged position when preparing their defence than the 

Commission when conducting investigations and enforcing infringements of Article 

101(1) TFEU. Several factors seem consequently indicate that there is an imbalance 

between the undertakings’ and the Commission’s “arms”. The Commission does have 

wider possibilities to prepare its case than the undertakings concerned. The 

Commission’s advantaged position is nonetheless counterbalanced in several ways. The 

Commission may not support the finding of an infringement of the competition rules on 

evidence which the undertaking concerned has not been able to examine and comment. 

Therefore, the Commission only has the same material and evidence to rely on when 

proving an infringement as the investigated undertakings when preparing their defence.  

Another factor counterbalancing the Commission’s extensive investigation powers is 

the requirement that the Commission shall provide undertakings under investigation 

with a non confidential copy of the confidential information. It will do so if it relies on 

that information in its decision or if the information is relevant for the undertakings’ 

defence. As the non confidential copy shall have the same evidential value as the 

original, the undertakings concerned will be placed almost in the same position as the 

Commission concerning the possibility to use information from the Commission file 

when preparing their defence. The Commission proceedings seem to be sufficiently 

counterbalanced not to place the undertakings under investigation in a too 

disadvantaged position vis-à-vis the Commission, as it first may seem.   
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7 Conclusions  

 

7.1 Undertakings’ right to access files in proceedings under Article 101 

TFEU 

 

The legal framework regulating the Commission’s administrative procedure under 

Article 101(1) TFEU is found in Treaty provisions as well as in secondary and soft law 

sources, but also in guidelines and notices issued by the Commission itself. The 

Commission has extensive means to control undertakings’ compliance with the 

competition rules under Article 101(1) TFEU and to enforce the infringements thereof. 

During the investigative phase, the Commission may request all necessary information 

from the undertakings concerned, take statements, conduct inspections within and also 

outside of the undertakings business premises as well as require help from inter alia the 

Member States’ competition authorities. The investigation may result in sanctions, 

imposed by the Commission in the administrative procedure, such as fines and periodic 

penalty payments amounting up to almost a billion euros. Namely, very substantial 

economic sanctions which may lead to the liquidation of the undertakings concerned, as 

well as to negative professional consequences for the undertakings representatives.  

These sanctions are criminal in nature under the ECHR as well as under EU law, which 

employ the “Engel” respectively “Åkerberg Fransson” criteria to determine the eventual 

criminal nature of administrative sanctions. As the sanctions are criminal in nature, the 

rights of defence shall be respected and guaranteed during the administrative 

proceedings to a larger extent than is necessary in civil proceedings. Such sanctions 

may be imposed by an administrative body, such as the Commission, if its decisions are 

reviewed by a judicial body which have full jurisdiction to review the decisions. A court 

with full jurisdiction to review such decisions shall have the power to examine all 

aspects of the challenged decision, including questions of law as well as facts. The 

CJEU has full jurisdiction to review the Commission decisions concerning the fines. 

The CJEU has however entrusted the Commission with a margin of appreciation, due to 

its expertise relating to the complex economical and technical assessments, why the 

CJEU in practice does not exercise a full judicial review of the fining decisions. The 

fact that the Commission sanctions, in the administrative procedure under Article 
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101(1) TFEU, are of criminal nature as well as the decisions in question are not fully 

reviewed by the CJEU is even more problematic since it is the Commission itself that 

issues many of the conducting rules relating to the proceedings in question. The result is 

that the Commission is entrusted with, what almost seems to be, legislative, 

investigative and judging powers. These three roles are usually difficult to combine 

within one and same institution due to the need for checks and balances between the 

different functions. As the Commission has all these possibilities to conduct and enforce 

infringements of the competition rules under Article 101(1) TFEU it is necessary that 

undertakings in those proceedings are afforded an equality of arms so that they are not 

placed in a disadvantaged position vis-à-vis the Commission. As the Commission 

procedure is administrative, it is of fundamental importance for the undertakings 

possibilities to exercise an effective defence, against the Commission’s allegations, that 

the undertakings concerned are granted access to the Commission file.  

 

7.2 The protection of the right to access files  

 

The undertakings’ right to access the Commission file is of fundamental importance. 

The access provides undertakings the possibility to examine the information on which 

the Commission has based its objections, and also to contest them accordingly. The 

undertakings’ right to access the Commission file in proceedings under Article 101(1) 

TFEU is protected by CFREU under Article 41, Article 47 and Article 48, namely the 

right to good administration, the right to a fair trial and the rights of defence. These 

rights seem to be different aspects of the rights of defence, safeguarding the protection 

of fundamental procedural rights within the Union law.  

The undertakings, subject to an investigation under Article 101(1) TFEU, has the right 

to access the Commission file under Article 41 CFREU as the right to a good 

administration includes the right to have access to ones file. The CJEU recognizes the 

right to access files as a general principle of law. The rights of defence shall be fully 

respected in competition proceedings under Article 101(1) TFEU. The access to the file 

shall permit the undertakings to investigate the documents in the Commission file and to 

thereby prepare their defence. It is necessary that undertakings are granted access to the 

file as they otherwise will be placed in a disadvantaged position vis-à-vis the 
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Commission. The undertakings’ right to access the Commission file is not absolute. The 

exemptions from the right to access files under Article 41 CRFEU regards internal 

documents, business secrets or other confidential information. The Commission may 

not rely on confidential information in its decisions if the undertakings concerned have 

not been able to examine and comment on the information in question. That 

requirement is an important protection of the undertakings possibility to exercise their 

right to be heard. Undertakings may demand for confidential treatment when submitting 

information to the Commission. The fact that undertakings identify the confidential 

information in the Commission file creates a risk that undertakings might demand for 

confidentiality only with the aim to exclude certain documents from the evidence.  

The undertakings’ right to access the Commission file is also protected under the right 

to be heard and the rights of defence as provided by Article 47 and 48 of the CFREU. 

Everyone shall have the right to a process of inspecting and commenting on evidence 

and observations. It is necessary that the undertakings under investigation are given the 

opportunity to examine and comment on facts and documents on which a decision is 

based. This seems to support the view that if the Commission has not used certain 

documents to support its decision, it would not be contrary to the rights of defence not  

to disclose them. The principle of equality of arms requires that the undertakings have 

access to the same information as the Commission. There is at the same time a need to 

protect business secrets and other confidential information. The Commission has 

therefore the possibility to strike a balance between the need to disclose information due 

to the rights of defence and the need to protect business secrets and other confidential 

information. The Commission has access to all information in its file meanwhile 

undertakings are excluded from the access to internal documents, business secrets and 

other confidential information. The enforcement of Union competition law is an 

objective of general interest which seems to justify necessary limitations of the right to 

access the Commission file.  

Undertakings shall have the opportunity to examine all documents which might be 

relevant for their defence. The Commission should not alone decide what documents are 

relevant for an undertaking’s defence. When complex assessments are required, the 

undertakings’ lawyers shall be given the opportunity to examine the evidential value of 

documents in the Commission file. This possibility permits undertakings to examine the 
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information in the Commission file and to request access to documents which they find 

relevant for their defence.  

The Commission may not support its decisions on information which undertakings have 

not been able to examine and comment. Therefore, undertakings seem to have the 

possibility to use the same information from the Commission file when preparing their 

defence as the Commission has to prepare the finding of an infringement. The 

undertakings under investigation seem therefore not to be placed in a disadvantaged 

position vis-à-vis the Commission concerning their respective possibilities to access 

documents which they may use in the proceedings. When the Commission may not 

disclose some information, it shall disclose a non confidential copy of those documents. 

The copy shall have the same evidential value as the original document. This 

requirement counterbalances the Commission’s wider access to the information in its 

file in relation to the undertakings more limited possibilities. The undertakings under 

investigation do not seem to be in a less advantaged position as the non confidential 

copies shall have the same evidential value as the original documents. The undertakings 

concerned would therefore, due to the same evidential value of the non confidential 

copies, seem to have the same possibilities to prepare their defence as if they were 

granted access to the original documents from the Commission file.    

 

7.3 The Union protection in relation to ECHR 

 

The scope and meaning of rights in the CFREU shall be given the same meaning as 

corresponding rights in ECHR. The ECHR shall provide minimum rights which shall be 

respected within the Union. The examination of the requirements under the rights of 

defence under Article 6 ECHR identifies the following protection of the right to access 

the file in criminal proceedings. Everyone is entitled to a fair hearing, the right to 

defend himself and to examine or have examined witnesses against him. Both parties 

must be offered the possibility to have knowledge of and comment on the observations 

filed and the evidence invoked by the other party. This can be done with different 

methods as long as a real opportunity to examine the filed observations and to give 

comments is provided. A purely hypothetical and indirect possibility to comment on 

allegations is not in conformity with the rights of defence. Both parties shall further be 
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afforded a reasonable opportunity to present its case, under conditions which do not put 

one of the parties in a disadvantaged position vis-à-vis its opponent. The Commission 

does most certainly seem to have a more advantaged position vis-à-vis undertakings as 

it is the Commission that conducts the investigation and collects all material, while the 

undertakings must require access to the documents which they find relevant for their 

defence. At the same time, the Commission may not rely on undisclosed documents 

when concluding an infringement. Therefore, the Commission and the undertakings 

have the possibility to use the same documents when preparing their case. The 

Commission’s advantaged position concerning access to all documents seems to be 

sufficiently counterbalanced in order not to place the undertakings concerned in a 

disadvantaged position. It is necessary that sufficient time for the preparation of the 

defence is ensured when access to the file is granted. How long time in advance seems 

to depend on the quantity of the disclosed material.  

Exemptions from the right to access the file are accepted under Article 6 ECHR. The 

Union protection which includes some limitations of the right to access the Commission 

file seems therefore not contrary to the requirements under 6 ECHR. The ECtHR 

accepts the use of statements from anonymous witnesses. Convictions may however not 

exclusively or to a decisive part be founded on such testimonies. The Commission uses 

sometimes submissions from anonymous sources. It is in those situations necessary that 

the undertakings concerned have the possibility to question the credibility of the 

anonymous witnesses.  The undertakings under investigation under Article 101(1) 

TFEU have the possibility to examine and comment on such submissions. They may not 

take knowledge of who has provided the Commission with the submissions in question, 

which thus is the point when allowing witnesses anonymity. The use of statements and 

submissions from anonymous witnesses seems justified as it counterbalances the 

undertakings need to access the file against the need to protect those who are submitting 

information from eventual reprisals. The anonymity is sufficiently counterbalanced by 

the undertakings’ possibility to examine and comment on the submitted information. 

The possibility to submit anonymous statements are necessary. There would otherwise 

be a risk that other undertakings, that have the possibility to provide the Commission 

with necessary information, would be afraid of reprisal from the undertaking under 

investigation and thereby choose not to provide the Commission with such information. 
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That would lead to more difficulties for the Commission to prove and enforce 

infringements of Article 101(1) TFEU.  

The protection of the rights of defence in the Commission’s administrative proceedings 

has often been criticized. The results from this study illustrates however that the 

protection of the undertakings’ right to access the Commission file in 101(1) TFEU 

proceedings do not differ substantially from the requirements under Article 6 ECHR. 

There are certainly some differences between the Commission’s administrative 

proceedings and the proceedings reviewed by the ECtHR. The proceedings before the 

Commission might at first look seem to be deficient to a certain extent regarding the 

undertakings’ right to access the Commission file. The examination of the ECtHR case 

law illustrates however that limitations of the right to access the file are not necessarily 

incompatible with the rights of defence under Article 6 ECHR. What seems to be 

decisive is the undertakings’ possibilities to efficiently exercise their rights of defence. 

They shall to that end have the possibility to examine the evidence and contradict the 

allegations against them. The examination of the undertakings’ right to access the 

Commission file illustrates that the limitations of that right to access files in proceedings 

under Article 101(1) TFEU do not prevent the undertakings under investigation from 

efficiently exercising their rights of defence. That conclusion is made since the 

Commission may not use evidence that the undertakings concerned have not been able 

to examine and comment. The Commission may therefore only use and rely on the same 

evidence as the undertakings in question. The undertakings are also provided with non-

confidential copies of the confidential information. These copies have the same 

evidential value as the originals that the Commission has access to. They are therefore 

not put in a less advantaged position vis-à-vis the Commission.   

The ECtHR concluded an infringement of Article 6 ECHR in several cases after it had 

taken different factors into account. The ECtHR seems to make an assessment of all 

different aspects in a case and conclude an infringement after having taken the whole 

picture into account. The different factors, as presented above, are therefore taken into 

account when assessing the protection of undertakings’ right to access file in 

proceedings under Article 101(1) TFEU. The conclusion is that limitations of the right 

to access the Commission file in proceedings under Article 101(1) TFEU are 

sufficiently counterbalanced and that they therefore do not violate the undertakings’ 

rights of defence.  
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7.4 Final remarks  

 

The answer to the initially posed research question is that the undertakings’ right to 

access files in competition proceedings, before the Commission under Article 101(1) 

TFEU, is protected by the right to a good administration, the right to be heard and the 

rights of defence under the CFREU. The limitations of the right in question are 

sufficiently counterbalanced why the Commission does not have wider possibilities to 

use information from its file as evidence than the undertakings under investigation. The 

limitations of the undertakings’ right to access the file do not violate the rights of 

defence as guaranteed under Article 6 ECHR.   

The Commission has rather extensive powers to investigate and enforce infringements 

of the competition rules under Article 101(1) TFEU. Its extensive powers are necessary 

and justified by the fact that the undertakings concerned in those proceedings are 

undertakings that may have the capacity to affect the trade between the Member States 

by their anticompetitive behaviour. Such behaviour may prevent, restrict or distort the 

competition within the internal market leading to inter alia disadvantages for the 

consumers and other competitors as well as limitations of economical and technical 

development. Anticompetitive behaviour may also have negative consequences for the 

welfare within the internal market. If the Commission’s enforcement powers would be 

too restricted, big and influential companies would evade the Commission’s control. It 

is therefore necessary to entrust the Commission with extensive and efficient powers to 

enforce the Union competition rules. This study illustrates that the protection of the 

undertakings’ right to access the Commission file fulfils the requirements on the rights 

of defence as provided under the CFREU and ECHR. At the same it should be observed 

that the Commission proceedings under Article 101(1) TFEU after all do not concern 

hard core of criminal law nor does it concern individuals. The undertakings concerned 

are great and influential companies that may cause serious damage for the internal 

market if their anticompetitive behaviour is not controlled and penalized.  

Even if the undertakings’ right to access the Commission file is sufficiently protected to 

guarantee the rights of defence, it is obvious that the Commission powers are truly 

extensive. That is, as stated above, necessary. What however seems problematic are the 

Commission’s different roles that usually are difficult to combine within the same 
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institution. It is particularly problematic when taken together with its extensive powers 

to enforce infringements of the Article 101 TFEU. Even if the protection of the 

fundamental rights in its proceedings under Article 101(1) TFEU seems to be adequate, 

the control of its decisions seems to be somewhat weak. The judicial review of the 

Commission decisions is limited to a certain extent due to its entrusted margin of 

appreciation. The Commission’s extensive powers ought to be balanced against an 

efficient control of its decisions. This is necessary in order to ensure a legitimate 

application of its powers in each particular case. A deficient control of the 

Commission’s use of its extensive powers might result in abuse of the entrusted powers. 

Such abuse would be very harmful for the undertakings concerned. It would also lead to 

the lack of legitimacy for Union enforcement of competition rules. The Commission 

activity under Article 101 TFEU can only be justified if it is counterbalanced by an 

adequate and efficient control of how it uses its powers. 
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