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Abstract
This thesis consists of an argument analysis of three columns published in the Indian newspaper 

The Indian Express in the aftermath of the gangrape and murder of a young woman in Delhi in 

December 2012, and the following debate about glorification of rape in Indian popular culture. One 

of the columnists is arguing in favour of including gender as a category in the Indian law on hate 

speech, thereby banning an artist called Honey Singh and his lyrics about rape. The two other 

columnists are arguing against new restrictions on free speech in India.

The analysis of the columns shows that there are several relevant arguments for and against 

including gender in the Indian hate speech legislation. The argumentation against a new law is 

similar to argumentation found in Western liberal theory, and the argumentation in favour of a new 

law is similar to argumentation found in Western radical feminist and critical race theory. 

However, both strands of philosophy are contested by postcolonial theorists, arguing that no 

Western theory is applicable in a non-Western context, such as India. Indian postcolonial feminists 

argue in favour of a third approach to sexist speech in India; a counter-speech approach. Counter-

speech theorists agree with liberals about the importance of freedom of speech, and with feminists 

about the harm in hate speech. According to counter-speech theory, hate speech shall thus not be 

outlawed, but the state shall try to counter the harmful effects of hate speech, for example by 

strengthening groups targeted by hate speech so that they can speak back to hatemongers.

The conclusion of this thesis is that a counter-speech approach is the most sustainable regarding 

freedom of speech and gender in India. Such an approach does not only appeal to Indian 

postcolonial theorists, it is also a middle way in-between a liberal and a radical feminist approach.

In the conclusion, the relevance of hate speech legislation as a whole is also questioned. Laws 

such as in India, that protect only racial and religious groups from being targeted by hate speech 

while categories such as gender, sexual orientation and disability are not included, can be deemed 

discriminatory. An abolishment of hate speech prohibitions and an adoption of a counter-speech 

approach to all forms of hate speech is discussed.
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1. Introduction
1.1 Rationale for the thesis

“After fucked you, I'll hit you with a shoe 

Put my dick in your mouth and then pee on you”

These are some of the lyrics of the song Choot (cunt), allegedly penned down by the popular 

Punjabi rapper Honey Singh. In the aftermath of the gangrape of a young woman in Delhi on 

December 16, 2012, leading to her death, an intense debate about glorification of rape in popular 

culture was sparked in India. All of a sudden Honey Singh's lyrics came under the scanner, and a 

petition was filed to appeal for a ban against him performing.1 

The Indian lawyer Arundhati Katju went as far as stating in a column in The Indian Express that 

Honey Singh's music should be recognised as “gender-based hate speech”. She laments that the 

current hate speech ban in the Indian Penal Code only criminalises speech that “promotes feelings 

of hatred, enmity or ill-will between different religious, racial, language or regional groups or castes 

or communities”. Katju argues that women are a vulnerable group in the Indian society, and there is 

no justification for not including gender in the country's hate speech ban.2 

Though suggesting new restrictions to free speech is controversial. Freedom of speech is 

recognised as a universal human right, and considered crucial in a democracy. In two other columns 

published in The Indian Express, the filmmaker Anurag Kashyap3 and the journalist Pratik Kanjilal4 

argue against banning Honey Singh's music and in defence of free speech. 

The particular debate about Honey Singh, gender equality and freedom of speech is completely 

new, thus meriting research. But the debate also merits research for being part of a much larger 

discussion. The question about the limits of free speech has been called one of the most momentous 

issues for today's world to solve. Some of the biggest global controversies of our time have 

concerned extreme speech, such as the Muhammad cartoons, the book The Satanic Verses by 

Salman Rushdie, or the film Submission and the murder of its director Theo van Gogh. 

1 Kanikha Johri, Facebook, Twitter Campaign Demands Honey Singh Ban for Lewd Lyrics. 
Hindustan Times 2012-12-31. http://www.hindustantimes.com/Entertainment/Music/Facebook-Twitter-campaign-
demands-Honey-Singh-ban-for-lewd-lyrics/Article1-983065.aspx (Retrieved 2013-04-08)

2 Arundhati Katju, Let's Call It Hate Speech. The Indian Express 2013-01-09.  http://www.indianexpress.com/news/let-
s-call-it-hate-speech/1056421/0 (Retrieved 2013-04-08)

3 Anurag Kashyap, All Atwitter. The Indian Express 2013-01-04. http://www.indianexpress.com/news/all-
atwitter/1054233 (Retrieved 2013-04-08)

4 Pratik Kanjilal, Just Bad Taste. The Indian Express 2013-01-04. http://www.indianexpress.com/news/just-bad-
taste/1054644 (Retrieved 2013-04-08)
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However, all of the aforementioned cases concern free speech versus freedom of religion. Free 

speech versus women's right to equality is “the least doctrinally developed” area, according to 

sociology professor Laura Beth Nielsen.5 

My hope is that this thesis will add some insights to this under-researched field. To understand 

the Indian context better, I spent one month in New Delhi while working on this text. The 

magnitude of the problem with violence against women in India soon became evident to me. While 

I arrived from the airport, the first thing the receptionist at the hotel did was to ask me if I had come 

to the country alone. When I replied yes, his reaction was strong. “You better be back at the hotel 

every day at dusk”, he said. “It is too dangerous for women to walk around here by themselves after 

nightfall.”

1.2 Statement of the problem

There is a lot of research suggesting that women in India face abuse and discrimination. A Thomson 

Reuters Foundation global poll ranks India the fourth most dangerous country in the world for 

women, only better than Afghanistan, Democratic Republic of Congo and Pakistan.6 A similar poll 

among the G20 countries ranks India the worst country.7 In the latest Global Gender Gap Report by 

World Economic Forum, India is ranked 105 out of 135 countries.8 Following the Delhi gangrape 

case, the UN's human rights-chief pointed out rape in India as a particular “national problem”, and 

called for a review of India's legislative framework on violence against women.9 Against the 

backdrop of this debate, the Indian lawyer Arundhati Katju suggested that gender-based hate speech 

should be included in the Indian Penal Code. She especially mentions Honey Singh, and suggests 

that the rapper's lyrics should be banned. But she is facing criticism from the Indian filmmaker 

Anurag Kashyap and the Indian journalist Pratik Kanjilal, who argue against such restrictions to 

free speech. In this discussion about banning “rape rap” in India, the right to freedom of speech and 

the rights of women are colliding. 

5 Laura Beth Nielsen, Power in Public: Reactions, Responses, and Resistance to Offensive Public Speech in Speech 
and Harm, eds. Ishani Maitra and Mary Kate McGowan (Oxford 2012) p. 152

6 Kavita Chowdhury, India is the Fourth Most Dangerous Place in the World for Women: Poll. 
India Today 2011-06-16. http://indiatoday.intoday.in/story/india-is-fourth-most-dangerous-place-in-the-world-for-
women-poll/1/141639.html (Retrieved 2013-04-08)

7 Katherine Baldwin, Canada Best G20 Country to be a Woman, India Worst. Trustlaw 2012-06-13. http://
    www.trust.org/trustlaw/news/poll-canada-best-g20-country-to-be-a-woman-india-worst/ (Retrieved 2013-04-08)
8 World Economic Forum, Global Gender Gap Report 2012.  

http://www3.weforum.org/docs/WEF_GenderGap_Report_2012.pdf (Retrieved 2013-04-08)
9 UN News Centre, UN Human Rights Chief Calls for Profound Change in India in Wake of Gang-Rape Tragedy.  

2012-12-31. http://www.un.org/apps/news/story.asp?NewsID=43862&Cr=india&Cr1#.UPgFS1GH6fU 
(Retrieved 2013-04-08)
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1.3 Objectives

The main objective of this thesis is to do an argument analysis of the debate in The Indian Express 

about banning Honey Singh's music and including gender-based hate speech in the Indian Penal 

Code. In my analysis I will answer the following analytical questions:

Which are the arguments for including gender in the Indian law against hate speech?

Which are the arguments against such restrictions on free speech?

Which approach is most sustainable regarding freedom of speech in relation to gender?

1.4 Methodology

According to Swedish political scientists Kristina Boréus and Göran Bergström, argument analysis 

is a qualitative method by which rhetorical arguments in a text can be discovered and by which the 

sustainability in an argumentation can be determined,10 and thus seems like an appropriate 

methodology for answering my analytical questions. To answer the first two of my analytical 

questions I have studied the three chosen columns in The Indian Express in accordance with the pro 

et contra-method, a form of argument analysis, and listed the arguments being put forward for and 

against a new ban on gender-based hate speech in India. To answer my third analytical question I 

have related the arguments I found in the columns in The Indian Express to my theoretical 

framework, to existing theories and research considering hate speech bans, gender and freedom of 

speech, in order to determine the sustainability of the arguments pro and contra a ban on gender-

based hate speech. In chapter 4 of the thesis, I explain in detail the methodology I have used, the 

material selection and the limitations of the study.

1.5 Structure of the thesis

After this introduction follows a chapter providing a short background to the topic, describing the 

Delhi gangrape case, the protests, the debate about Honey Singh and the current Indian legislation 

regulating expression. The third chapter reviews relevant scholarship about the limits of free speech 

and gender, divided into four sections; Western liberal theories, Western radical feminist and critical 

race theories, Western counter-speech theories, and Indian feminist postcolonial theories. Thereafter 

follows a chapter discussing my choice of methodology. The fifth chapter presents the results of my 

study, and the last chapter provides a concluding discussion.

10 Kristina Boréus and Göran Bergström, Argumentationsanalys in Textens mening och makt, eds. Göran Bergström 
and Kristina Boréus (Lund 2012) p. 92-93
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2. Background
2.1 The Delhi gangrape case and the following protests

It was the evening of December 16, 2012. Jyoti Singh, a 23-year old student in Delhi, had gone to 

the cinema with a male friend. Afterwards they boarded a bus together. But Jyoti never came home 

to her parents. On the bus she was attacked by the driver, his assistant and four passengers. The six 

men took turns in raping her and beating her with iron bars. They also beat up her friend. 

Eventually, the men dumped their two victims on a road, where they were found and brought to a 

hospital. Jyoti was badly injured and struggled for her life for several days. Her heart gave up on 

December 29.11

But unlike many other rape cases in India, this horrendous story did not go unnoticed. According 

to BBC, “the attack... triggered violent protest over attitudes towards women in India”. Protesters 

have been calling for better safety, stronger laws against sexual violence and generally more 

equality and better conditions for women in India.12 

Six men were arrested and charged with the murder and rape of Jyoti, and with the battery of her 

friend who survived, and who has given his testimony about what happened. One of the six arrested 

men, aged 17, had his case handled separately due to being a juvenile.13 Though the arrests and 

trials did not seem to be enough for the protesters. Demonstrations continued to be held all over 

India, as the country's supreme court declared the capital “unsafe for women”. The newspaper The 

Guardian describes how the protesters roughly can be divided into two categories; “those who say 

radical social change is essential to make women safer are clashing with conservatives who say the 

opposite.” The conservative side blames sexual violence in India on westernisation and 

modernisation, such as girls' growing freedom to go out on their own, have cell phones and dress in 

“skimpy clothing”, whereas the progressive side tend to rather blame conservative Indian culture, 

with its preference for males. According to The Guardian, the gangrape case started a “culture war” 

in India, an “unprecedented debate” on gender roles, violence and equality.14

11 Nada Farhoud and Jalees Andrabi, India Gang Rape Victim's Father: I Want the World to Know My Daughter's  
Name is Jyoti Singh. Mirror 2013-01-05. http://www.mirror.co.uk/news/world-news/india-gang-rape-victims-father-
1521289 (Retrieved 2013-04-08)

12 Sanjoy Majumder, Protests in India After Delhi Gang-Rape Victim Dies. BBC News 2012-12-29. 
http://www.bbc.co.uk/news/world-asia-india-20863707 (Retrieved 2013-04-08)

13 Jason Burke, Delhi Gang-Rape Victim's Friend Gives Evidence as Trial Begins. The Guardian 2013-02-05. 
http://www.guardian.co.uk/world/2013/feb/05/india-gang-rape-trial-opens (Retrieved 2013-04-08)

14 Jason Burke, Indian Culture War Breaks Out Over Delhi Gang-Rape. The Guardian 2013-01-15. 
http://www.guardian.co.uk/world/2013/jan/15/india-gang-rape-women-attitudes (Retrieved 2013-04-08)
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2.2 Gender inequality and violence against women in India

There are many reasons why India is ranked so low in various global equality indices. There is a 

“strong preference” for men over women in India, not only leading to sex-selective abortions and 

baby girls being killed by birth, but also leading to a widespread neglect of women's and girls' rights 

to education, health care and nutrition. In total, this has lead to a skewed sex-ratio in the country.15 

Domestic violence and sexual violence against women and girls is also rampant. This, along with 

acid attacks, child brides, dowry-related killings and trafficking, earned India a not-so-honouring 

bottom position in The Thomson Reuters Foundation's 2012 ranking of the world's largest 

economies with regards to equality. According to The Thomson Reuters Foundation, India does 

have “robust gender laws”. The main problem is that they are not being enforced, and that a “social 

acceptance” of violence against women prevails.16

2.3 The controversy surrounding “rape rapper” Honey Singh

A particular part of the debate sparked by the Delhi gangrape case has concerned depictions of 

gender roles and violence in Indian popular culture. An article published by the Indian news portal 

First Post describes how “the Delhi gangrape incident has drawn attention to a misogynist culture 

that is present in the films, music and advertising industry”, and that many demonstrators have 

argued “that crimes against women cannot be separated from the sexually violent content that is 

often presented in the media, often portraying women as commodities”.17

One artist who has been fiercely attacked by protesters is the Punjabi rapper Honey Singh, 

sometimes also referred to as Yo Yo Honey Singh. The popular artist, performing songs in many 

Bollywood films, has been criticised for both misogynistic lyrics and videos. After the Delhi 

gangrape case an online petition began to circulate against Honey Singh's scheduled New Year's 

Eve performance at a Delhi hotel, eventually leading to the concert being cancelled. A FIR, first 

information report, a formal complaint received by the Indian police, was also lodged against the 

singer for “obscenity offences”. Though the controversy surrounding Honey Singh has mostly not 

concerned his recent work, but an old song appearing on the Internet under his name. Singh has 

publicly denied writing the lyrics attributed to him.18

15 Soutik Biswas, How India Treats its Women. BBC News 2012-12-29. http://www.bbc.co.uk/news/world-asia-india-
20863860 (Retrieved 2013-04-08)

16 Nita Bhalla, India Advances, But Many Women Still Trapped in Dark Ages. Trustlaw 2012-06-13. 
http://www.trust.org/trustlaw/news/india-advances-but-many-women-still-trapped-in-dark-ages/ (Retrieved 2013-
04-08)

17 Firstpost, Obscenity and Honey Singh: Better to Ban or Self Regulate? 2013-01-02. 
http://www.firstpost.com/india/bollywood-and-honey-singh-better-to-ban-or-self-regulate-575566.html (Retrieved 
2013-04-08)

18 Firstpost, Rapper Honey Singh Denies Writing Offensive Lyrics. 2013-01-01. http://www.firstpost.com
      /living/rapper-honey-singh-denies-writing-offensive-lyrics-574923.html (Retrieved 2013-04-08)
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Whether the lyrics in question were penned down by Honey Singh or not, a discussion about if 

such lyrics should be outlawed, and recognised as gender-based hate speech in the Indian Penal 

Code, emerged in The Indian Express. In the midst of the public debate about Honey Singh, this 

Indian newspaper published three columns discussing this dilemma; the columns that will be 

analysed in this thesis.

2.4 An overview of the current Indian legislation regulating speech

India has ratified a number of international legally binding conventions concerning freedom of 

speech and its limits. In a paper called Hate Speech Rules Under International Law, legal researcher 

Toby Mendel canvasses the conflicting interests in one of those conventions. Article 19 of the 

International Covenant on Civil and Political Rights (ICCPR), to which India is a state party, 

recognises the right to free speech – although the article permits “limited restrictions on freedom of 

expression”. Meanwhile, article 20 of the ICCPR “places an obligation on state parties” to outlaw 

some forms of hate speech. “Any advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence shall be prohibited by law.” According to Mendel, 

article 19 and article 20 are “clearly in potential tension”.19 Mendel also states that this tension has 

caused problems and confusion for international and other legal bodies, trying to interpret the 

ICCPR, and trying to weigh the right to freedom of expression against other interests.20

Moreover, article 4 of the International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD), to which India is also a state party, provides that states parties must 

prohibit “dissemination of ideas based on racial superiority or hatred”.21 Interestingly, such an 

article does not exist in the Convention on the Elimination of All Forms of Discrimination against 

Women (CEDAW), likewise ratified by India. Article 1 of CEDAW prohibits all discrimination on 

the basis of sex, and article 3 provides that “states parties shall take... all appropriate measures... to 

ensure the full development and advancement of women”. Article 5 provides that “states parties 

shall take all appropriate measures... to modify the social and cultural patterns of conduct of men 

and women, with a view to achieving the elimination of prejudices and customary and all other 

practices which are based on the idea of the inferiority or the superiority of either of the sexes or on 

stereotyped roles for men and women”. But no explicit prohibition on gender-discriminatory speech 

is included in CEDAW.22

19 Toby Mendel, Hate Speech Rules Under International Law. 2010. www.law-democracy.org/wp-
content/uploads/2010/07/10.02.hate-speech.Macedonia-book.pdf (Retrieved 2013-04-08) p. 1-3

20 Mendel p. 10
21 International Convention on the Elimination of All Forms of Racial Discrimination
22 Convention on the Elimination of All Forms of Discrimination against Women
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In accordance with the international treaties to which India is a state party, freedom of speech is 

protected by article 19 in the Indian Constitution. Though the article does permit several exceptions, 

such as restrictions in the interest of public decency or the security of the state, incitement to an 

offence or defamation. According to Indian media researcher Shohini Ghosh, those restrictions 

“constitute the basis for... limitations on speech... contained in the Indian Penal Code (IPC), 1860, 

the Indecent Representation of Women Act, 1986, and the Cinematograph Act, 1952”.23

Section 292 of the IPC, 1860, prohibits obscene written and visual material, and also prohibits 

producing, selling, hiring, importing, exporting or exhibiting such material. Section 505 of the IPC, 

1860, prohibits statements that can cause alarm to the public or incite the public to commit an 

offence. Section 153 of the IPC, 1860, prohibits so called hate speech, defined as promotion of 

enmity or hatred “on the grounds of religion, race, place of birth, residence, language, caste or 

community”. It also prohibits “any imputation that any class of persons cannot, by reason of their 

being members of any religious, racial, language or regional group or caste or community, bear true 

faith and allegiance to the Constitution of India”, or any imputation that any of those groups shall be 

denied “their rights as citizens of India”.24 So incitement to religious and racial hatred is prohibited 

in India, whereas incitement to hatred on the basis of gender is not. According to Shohini Ghosh, 

legal regulations of degrading depictions of women are rather framed as obscenity regulations, such 

as section 505 of the IPC, or The Indecent Representation of Women Act, 1986.25

23 Shohini Ghosh, Looking in Horror and Fascination in Sexuality, Gender and Rights, eds. Geetanjali Misra and 
Radhika Chandiramani (New Delhi 2005) p. 32, see also Ratna Kapur, The Prurient Postcolonial: The Legal  
Regulation of Sexual Speech in The Phobic and the Erotic, eds. Brinda Bose and Subhabrata Bhattacharyya 
(Calcutta 2007) p. 238

24 Act no. 45 of 1860 1, The Indian Penal Code, 1860. http://indiankanoon.org/doc/1569253/ (Retrieved 2013-04-08)
25 Ghosh p. 32
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3. Theories about freedom of speech and its limits
While searching for useful theories about the limits of free speech, I soon found out that the

literature could be divided into two categories. The first category concerns freedom of speech in

non-democratic countries, where free speech is often strongly limited or even non-existent. The 

second category of theories concerns limits to extreme speech in democracies, such as prohibitions 

on libel, slander, and hate speech. Since India is a democracy I have focused on scholarship 

belonging to this category.

The theories I have found related to the topic of my thesis can be structured under four different

headings. First, there are the Western liberal theories, viewing freedom of speech as a core right

that outweighs other concerns. Second, there are the Western radical feminist and critical race 

theories, stating that freedom of speech has to be limited when the right is used to infringe on other 

rights, such as the right to equality for women and ethnic minorities. Third, I found a category of

scholarship that I have chosen to call “counter-speech theories”. The theories are being put forward

by Western academics agreeing both with liberal theory about the harms of limiting free speech, and

agreeing with feminist theory about the harms of hate speech. Counter-speech theorists try to solve 

this conflict by arguing that a government shall try to strengthen groups targeted by hate speech so 

that they can speak back, rather than banning hate speech in itself. The fourth category of theory I 

have found is postcolonial feminist theory, arguing that a conflict between the right to free speech 

and the rights of vulnerable groups can only be solved by looking at the context of the conflict first. 

The postcolonial theorists state that Western academics are presupposing a Western context. 

Therefore Western theories on this matter are seldom of help in a non-Western country. Since post-

colonial theory so strongly underlines the importance of the context, I have, in my case, chosen to 

study only Indian postcolonial feminist theories about the limits of free speech.

The literature I have selected is what I find to be the most relevant and recent work available on

my field of study, written by the most well-known academics. The selected theorists also refer to

each other to a large extent, for example Ronald Dworkin and Catharine MacKinnon are often

responding to one another, and Judith Butler is criticising both Dworkin and MacKinnon.
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3.1 Western liberal theories 

As mentioned, freedom of speech is considered a fundamental human right and liberty. Before the 

creation of international legal human rights instruments such as ICCPR, containing the right to free 

speech, many states already protected such a right in national law.26 Although virtually all 

democratic countries of today have restrictions on the right to freedom of speech, such as 

prohibitions of defamation, child pornography, regulations of commercial advertising, or hate 

speech bans.27

When it comes to hate speech laws, all Western democracies do have them, with the exceptions 

of the United States and, to some extent, Hungary.28 Nevertheless, the scope of the hate speech laws 

differs notably between countries such as Canada, Israel or Australia. For example, some 

jurisdictions prohibit only direct incitement to violence against targeted groups, while other 

jurisdictions prohibit all speech that incites hatred, not necessarily leading to violence. In some 

countries, Holocaust denial is prohibited, and viewed as a form of hate speech.29 Furthermore, most 

states only prohibit racist hate speech, while countries such as France outlaws hate speech targeting 

a broad range of categories, from race and ethnicity to gender, sexual orientation and disability.30 

According to German law professor Dieter Grimm, this shows that there is a lack of global 

consensus on the scope and limits of the human right to freedom of speech, not even the Western 

world is close to some sort of consensus.31 American legal researcher James Weinstein notes that 

there is a deep division between commentators advocating an American-style free speech doctrine, 

and commentators arguing against it.32

According to media law expert Eric Barendt, four arguments for the value of free speech have 

been most important historically, and are still widely used among Western liberal thinkers defending 

a strong free speech principle, arguing against bans on hate speech.33

First of all, Barendt mentions the truth argument originally made by liberal British 19th century 

philosopher John Stuart Mill. The argument holds that freedom of speech is crucial for the 

discovery of truth, linked to a just society. A special form of the argument, that has strongly 

26 Eric Barendt, Freedom of Speech (Oxford 2005) p. 1
27 Barendt p. 5
28 Peter Molnar, Towards Improved Law and Policy on 'Hate Speech' – The 'Clear and Present Danger Test' in  

Hungary in Extreme Speech and Democracy, eds. Ivan Hare and James Weinstein (Oxford 2009, e-book) p. 254
29 Barendt p. 170-177 
30 Pascal Mbongo, Hate Speech, Extreme Speech, and Collective Defamation in French Law in Extreme Speech and 

Democracy p. 229, see also Bhikhu Parekh, Is There A Case For Banning Hate Speech? in The Content and Context  
of Hate Speech, eds. Michael Herz and Peter Molnar (New York 2012) p. 37-41

31 Dieter Grimm, Freedom of Speech in a Globalized World in Extreme Speech and Democracy p. 19-21
32 James Weinstein, An Overview of the American Free Speech Doctrine and its Application to Extreme Speech in 

Extreme Speech and Democracy p. 81-82
33 Barendt p. 6-7, see also Ulf Petäjä, Varför yttrandefrihet? (Göteborg 2006) for a similar overview of the most 

common arguments in favour of a strong free speech principle
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influenced the legal debate in the United States, is that truth will eventually prevail if the state does 

not interfere with a free “marketplace of ideas”.34

Secondly, Barendt mentions the self-fulfilment argument. With this view, “restrictions on what 

we are allowed to say and write, or to read and hear, inhibit our personality and growth”. One 

specific form of this argumentation comes from philosopher Thomas Scanlon, who argues that 

individuals can only take autonomous decisions in a society that guarantees freedom of expression, 

and thus the right of all views to be spread.35

Thirdly, Barendt mentions the democracy argument. According to Barendt, philosopher 

Alexander Meiklejohn is the father of this view, holding that citizens can only understand political 

issues and partake fully in democratic decisions when free speech is guaranteed.36 Although Barendt 

notes that the aforementioned argument poses an important problem. One can argue against 

restrictions to political speech with the use of the democracy argument. But defending a free speech 

principle also encompassing forms of expression such as literature, advertising and music is more 

difficult with this argumentation. Thus, some liberal thinkers suggest that political speech is entitled 

to complete protection, while some regulation of other forms of speech might be acceptable.37

Fourthly, Barendt mentions the suspicion of government argument. This view puts forward that 

government cannot be trusted to regulate free speech, because such laws can too easily be misused. 

According to Barendt, this point is “particularly evident in areas like hate speech or the publication 

of sexually explicit material, where a law proscribing extremist speech or hard-core pornography 

can too easily be applied to cover the expression of radical or subversive ideas”.38

Barendt additionally mentions a fifth argument, that is often made especially to reject hate 

speech bans; the tolerance argument made by legal commentator Lee Bollinger. Bollinger argues 

that “hate speech cases provide a good setting for cultivating tolerance”. People with conflicting 

views have to be able to live together, and speech, however extreme, is less harmful than outright 

violence or discrimination. Therefore hate speech shall not be outlawed.39

Several Western liberal thinkers basing their support for a strong free speech principle upon 

those five arguments, are contributing to the anthology Extreme Speech and Democracy. Apart from 

using the aforementioned arguments to advocate a free speech doctrine, several of the authors in the 

book also mention a list of very pragmatical reasons why they consider hate speech laws to be 

wrongful.

34 Barendt p. 7-12
35 Barendt p. 13-17
36 Barendt p. 18-20
37 Barendt p. 154-156
38 Barendt p. 21-22
39 Barendt p. 30-31
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An often cited viewpoint is that hate speech laws are discriminatory, since it is impossible to 

enact a hate speech law that draws a justifiable line between categories of people concerned and not 

concerned by the law. Legal researcher Eric Heinze strongly makes this point. According to Heinze, 

most hate speech laws in the democratic world of today only criminalise hate speech directed 

towards ethnic, racial or religious groups. But the lawmakers cannot possibly justify why other 

vulnerable groups are not included in the laws, why categories such as age, gender, sexuality, 

disability, or physical appearance are not considered.40 And arguing that hate speech legislation shall 

be as broad as possible, encompassing many categories of speech, is not a solution to the problem. 

It just leads to massive censorship. “Hate speech bans collide, then, with either of the following two 

principles of human rights law. (1) If they are narrowly drawn so as to limit their application, they 

violate the principle of non-discrimination by censoring or punishing some offences, while 

permitting similar offences against equally vulnerable persons. (2) If they are broadly drawn to 

include all target groups or individuals, they potentially capture large quantities of expression.”41 

Another powerful point is made by law professor Carolyn Evans, in her essay on how the state shall 

handle speech that is degrading to women. If one argument in favour of bans on racist hate speech 

is to prevent violence against ethnic minorities in countries with a history of racism or even 

genocide, then one cannot justify why a ban should not also include sexist hate speech, since 

femicide is such a widespread problem. “Domestic violence against women is at least as serious, 

costly, and widespread a social harm” as racist violence, Evans writes. Though it is worth 

underlining that she, unlike Heinze, does not take this as an argument for rejecting all hate speech 

bans. Evans rather argues that hate speech bans should include gender, or else be questioned.42

A related argument is that it is too difficult to enact a hate speech law that draws a clear line 

between heated debate and outright hate speech. Discrimination law expert Maleiha Malik writes 

that proponents of hate speech bans fail to answer how courts in a liberal democracy can identify 

hate speech. Malik further exemplifies this problem by mentioning how in the United Kingdom, the 

problem of interpreting the hate speech law in function seems to be so imposing for courts that the 

law has lead to very few prosecutions. This shows how ineffective hate speech legislation is, 

according to Malik.43 Canadian philosopher L.W. Sumner also provides an interesting discussion on 

this topic. He states that the oddity of most hate speech laws is that they are penalising the 

incitement to a feeling, and one can clearly ask if this “deserves the status of a criminal act”. 

40 Eric Heinze, Cumulative Jurisprudence and Hate Speech: Sexual Orientation and Analogies to Disability, Age, and  
Obesity in Extreme Speech and Democracy p. 274-276. For a similar discussion, view Ivan Hare, Blasphemy and 
Incitement to Religious Hatred: Free Speech Dogma and Doctrine in Extreme Speech and Democracy p. 309 

41 Heinze, Cumulative Jurisprudence and Hate Speech p. 279
42 Carolyn Evans, Religious Speech that Undermines Gender Equality in Extreme Speech and Democracy p. 371-373
43 Maleiha Malik, Extreme Speech and Liberalism in Extreme Speech and Democracy p. 97-100
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One can also ask how courts are supposed to draw the line between expressions of strong emotion 

and outright hatred. Sumner comes to the conclusion that direct incitement to violence shall be 

outlawed and punished when there is proof that the speech is likely to lead to a criminal act – and 

this, called incitement to a criminal offence, is already illegal in most jurisdictions. Thus, Sumner 

argues that in virtually all states, there are already “adequate means in the law” to protect vulnerable 

groups, and specific hate speech legislation becomes unnecessary. Laws that are more vague and 

punish mere incitement to hatred are generally not useful, Sumner argues.44 James Weinstein makes 

a similar point, writing that “no one in principle has a fundamental right to advocate law violation”. 

But the right to express ideas, however insulting or offensive, has to be protected and respected by 

the state. Attempts to “distinguish legitimate public discourse and criminally punishable expression” 

are leading down a dangerous path, it is perilous to leave it up to courts to decide when an 

expression shall be punished.45

The related argument that hate speech laws can be used arbitrarily, and might lead to a “slippery 

slope” of state censorship, is common among liberal thinkers. The argument is mentioned, for 

example, by James Weinstein.46 An original contribution to this discussion comes from French law 

professor Pascal Mbongo, who has studied cases involving defamation of religion in France. 

According to Mbongo, the majority of convictions concerns speech directed towards Catholicism. 

This shows that, even if French law “theoretically accords all religions with the same protection 

against abuse”, the law in reality is used to mainly protect the majority religion of being attacked.47 

Another noteworthy contribution to the debate comes from Hungarian free speech proponent and 

media researcher Peter Molnar, who describes how theoretically neutral laws on incitement to 

hatred and “insult against a community” were used by the communist regime in Hungary to “protect 

the ruling totalitarian ideology from dissent”.48

This argumentation is linked to the classic liberal view that there is a public/private divide, and 

state intervention in the private sphere shall be avoided in order to guarantee the rights and liberties 

of the citizens.49 The state shall not regulate the actions of the citizens unless the actions do 

demonstrable and direct harm to other people. The latter is often called the harm principle, and 

originates from the writings of John Stuart Mill, who also coined the truth argument. Several of the 

modern liberals I have read are referring to the harm principle, among them the aforementioned 

44 L.W. Sumner, Incitement and the Regulation of Hate Speech in Canada: A Philosophical Analysis in Extreme 
Speech and Democracy p. 216-220 

45 James Weinstein, Extreme Speech, Public Order, and Democracy: Lessons from The Masses in Extreme Speech and 
Democracy p. 56-57, see also Robert Post, Hate Speech in Extreme Speech and Democracy p. 134-135

46 Weinstein, Extreme Speech, Public Order, and Democracy p. 48
47 Mbongo p. 231-234
48 Molnar p. 243
49 Evans p. 363-364
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L.W. Sumner.50 American law professor C. Edwin Baker, calling himself “an advocate of almost 

absolute protection of free speech”51, makes a somewhat related point but without using Mill's harm 

principle. He states that “the legitimacy of the state depends on its respect for people's equality and 

autonomy”, and this implies that the state has to allow all citizens to express their values without 

interference. If the state does not treat all citizens as capable of making their own choices, the state 

loses its authority to ask citizens to obey its laws. Hate speech may very well cause psychological 

harms to the groups being targeted, but it does not cause direct physical harms so the state cannot 

interfere with it. “A person must be able to explore (advocate or hear) even views inconsistent with 

democracy”, Baker writes – this right is, paradoxically, intrinsic to liberal democracy.52 

Although Baker does admit that hate speech can have harmful effects, albeit not direct effects. 

Therefore, hate speech is of concern to the ideal liberal state – but there are better responses to hate 

speech than legal regulation. This is another argument against hate speech bans, put forward not 

only by Baker, but by several liberal thinkers. 

In Baker's words, there is “little empirical evidence” supporting the claim that hate speech laws 

are an effective means of combating structural hatred, violence and discrimination. The cost of hate 

speech bans – the restrictions the laws impose to free speech – clearly outweighs the benefits. A 

more effective response to hate speech is, instead, more speech. The right to free speech does not 

only give hatemongers the possibility to spread their views, it also protects the right of targeted 

groups to counter the hateful speech. Repression only “creates a platform” for hatemongers “to 

claim victim-hood”, gives hatemongers a “sense of oppression”, and causes hate groups to go 

underground. Countering hate speech with more speech instead of with legislation gives “the 

advantage of knowing the enemy”. Moreover, outlawing hate speech “is likely to reduce the 

democratic cultural self-understanding that conflicts are to be dealt as a political rather than violent 

struggle”. According to Baker, the state shall promote a climate were political debate is encouraged. 

If some issues are not allowed to be debated, and some opinions are not allowed to be expressed, it 

might even cause hate groups to express their views in outright violence instead. Enforcing hate 

speech laws “runs the danger of diverting political energy from arguably more meaningful political 

responses to the underlying causes” of hatred towards vulnerable groups. Changing unequal social 

and economic conditions, combating overt discrimination in education and employment, and 

fighting negative stereotyping in the media, are more meaningful responses to hate speech.53 Baker 

goes as far as to argue that a hate speech ban would not even have been justifiable in Rwanda 

50 Sumner p. 206-207
51 C. Edwin Baker, Autonomy and Hate Speech in Extreme Speech and Democracy p. 139 
52 Baker p. 142-145
53 Baker p. 148-153
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during the occurrence of the genocide, since it would have been unlikely that such a law would 

prevent the genocide from taking place. All hate speech prohibitions are ineffective and often such 

laws have outright dangerous effects, Baker concludes. “The most effective strategy” of combating 

extremism and structural oppression is “to provide for more robust protection of speech”.54 On a 

somewhat similar note, Peter Molnar writes that education, not legislation, is the most powerful tool 

to “fight ignorance and prejudice, the roots of hatred”.55 Maleiha Malik states that “incitement 

legislation often fails to protect powerless minorities”, and suggests that a better response is 

“responsible speech by those who have power, especially politicians and the media”. More speech 

is the answer to bad speech, especially “enabling more speech by minorities”.56 Heinze expresses 

that “hate speech bans simply fail to serve their aims of achieving greater social or economic 

balance” – policies levelling out social and economic gaps are a better response. He also writes that 

there is no empirical evidence showing that hate speech directly inflicts on the rights and freedoms 

of targeted groups, and no evidence that “violence in the media breeds systematic social violence”.57

Although Heinze states that temporary speech bans can be accepted in emerging democracies, 

or in countries under a state of emergency. But in stable and longstanding democracies, hate speech 

laws cannot be justified. Thus Heinze recommends all European states that have hate speech bans to 

abolish the laws. “Hate speech bans have no place within longstanding, stable, and prosperous 

democracies, which have ample means at their disposal to protect sexual minorities and other 

vulnerable groups from hate crime and discrimination, without having to impose inevitably 

arbitrary limits on speech.”58

One last liberal free speech theorist who merits mentioning is American legal philosopher 

Ronald Dworkin. In his article A New Map of Censorship he strongly defends the view that freedom 

of speech is a core human right, that cannot be outweighed by concerns about the harms of hate 

speech. Although Dworkin does not build his argumentation for a strong free speech principle upon 

the most common liberal arguments, used by many of the aforementioned thinkers. Instead, 

Dworkin challenges some of those arguments. It is impossible to defend freedom of speech using 

the truth argument, Dworkin states, because such an argumentation supposes that freedom of speech 

is an instrumental right, only important because of its consequences, because free speech is 

supposed to lead to discovery of truth. Dworkin also points out that other liberal thinkers arguing 

against bans on hate speech using the arguments from truth and democracy, cannot really defend 

54 Baker p. 155-157
55 Molnar p. 263
56 Malik p. 105-107
57 Eric Heinze, Wild-West Cowboys versus Cheese-Eating Surrender Monkeys: Some Problems in Comparative  

Approaches to Hate Speech in Extreme Speech and Democracy p. 195-197
58 Heinze, Cumulative Jurisprudence and Hate Speech p. 280-285
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that pornography or racist hate speech shall be tolerated under a free speech principle. It is difficult 

to argue that pornography and hate speech contribute to truth-finding or democracy, according to 

Dworkin. A more sustainable view is that freedom of speech is an individual right, important per se, 

a right of intrinsic value that cannot be outweighed by instrumental concerns of common good. 

Dworkin calls freedom of speech “a condition for human dignity”. Every individual has to have not 

only a vote, but also a voice, in a real liberal democracy. The state cannot be silencing some 

citizens, not even those who use their voices to spread undemocratic ideas. A democratic decision 

cannot be called fair “unless everyone has had a fair opportunity to express his or her attitudes”. If a 

state starts to impose hate speech laws, democratic legitimacy is threatened. Instead of enacting 

such laws, the state shall combat racism, sexism and homophobia by fighting discrimination “in 

employment or education or housing or the criminal process”. Legal censorship will “leave room 

only for the pointless grant of protection for ideas or tastes or prejudices that those in power 

approve”. Freedom speech, seen as an intrinsic right, cannot be compromised.59

In his book Freedom's Law, Dworkin further develops his argumentation for a strong free speech 

principle. According to Dworkin, censorship both before and after a publication is dangerous. All 

sorts of censorship, such as hate speech laws, have a chilling effect. Just by knowing that their 

expressions might be penalised, people become more careful with how they express themselves. 

Dworkin seems to argue that this form of self-censorship can lead to more restrictions to free speech 

in reality, than a hate speech law is supposed to impose on paper.60 Dworkin also dedicates an entire 

chapter of his book to refute some of the arguments in favour of hate speech bans being put forward 

by one of his most fierce antagonists, American radical feminist Catharine MacKinnon. According 

to Dworkin, MacKinnon's argumentation is “weak” and “anecdotal”. Dworkin challenges 

MacKinnon's argument that sexist hate speech, in which she includes pornography, has to be 

outlawed because it has a silencing effect on women, inflicting on women's right to free speech by 

creating an atmosphere where women are not being taken seriously. The right to free speech is a 

mere right to express oneself without state interference, it is not a right “to circumstances that 

encourage one to speak” or “a right that others grasp and respect what one means to say”, Dworkin 

withholds.61 

Dworkin additionally attacks MacKinnon's view that sexist hate speech has a subordinating 

effect, contributing to structural inequalities between the sexes. There is not sufficient evidence to 

say that such a connection exists, Dworkin stresses. Even vulnerable groups in a society have to put 
59 Ronald Dworkin, A New Map of Censorship. Republished by Index on Censorship 2013-02-14, originally published 

in 1994. www.indexoncensorship.org/2013/02/ronal-dworkin-free-speech-censorship/ (Retrieved 2013-04-10)
60 Ronald Dworkin, Freedom's Law (Cambridge 1996) p. 195-199, see also James Weinstein, Extreme Speech, Public  

Order, and Democracy in Extreme Speech and Democracy p. 41-49
61 Dworkin, Freedom's Law p. 230-233
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up with insult, just like other groups. Accepting MacKinnon's subordinating argument “would have 

devastating effects”, giving government the right to massive censorship.62 Efforts to outlaw racist 

and sexist hate speech is nothing but moralistic. There is no right not to be insulted, but there is a 

right to offend, Dworkin states. Freedom of speech is a negative liberty, a right to be free from state 

interference with morality.63 

3.2 Western radical feminist and critical race theories

One of the harshest critics of liberal free speech theory is the aforementioned radical feminist 

Catharine MacKinnon. In her famous book Only Words she attacks the liberal framing of a legal 

regulation of hate speech and pornography, which she considers a sort of hate speech directed 

towards women, as a question of freedom of speech for the publishers and consumers of such 

material. Hate speech is not “only words”, MacKinnon states. Just like direct death threats are not 

considered merely words, but considered words that act and therefore are criminalised in all liberal 

democracies, hate speech acts, too.64 

MacKinnon goes on to argue that hate speech acts through creating and enforcing social 

inequality, the subordinating argument, and by silencing targeted groups, the silencing argument. 

For example, she considers that pornography has “deep and broad social roots” in historical 

misogyny.65 It enforces existing inequalities by inciting men to view women as subhuman, and it 

deprives women of speaking out in their own words about sex and sexual abuse.66 Racist hate 

speech, on the other hand, has deep cultural roots in slavery and genocide. According to 

MacKinnon, racist and sexist hate speech can work both separately and together.67

MacKinnon writes that such material that subordinates certain groups “through pictures and 

words” shall be prohibited.68 She argues that when a state protects pornography and other forms of 

hate speech as free speech, the state does nothing else but legitimating discrimination.69 The liberal 

arguments for allowing hate speech are flawed. One cannot say that the state has to protect hate 

speech in order to ensure a free marketplace of ideas, when vulnerable groups like women and 

racial minorities are being denied access to the same marketplace of ideas by the silencing effects of 

that hate speech. The liberal view of free speech is blind towards power relations, MacKinnon 

62 Dworkin, Freedom's Law p. 235-236
63 Dworkin, Freedom's Law p. 215-220, 206-207
64 Catharine MacKinnon, Only Words (Cambridge 1993) p. 8-12
65 MacKinnon, Only Words p. 13-18 
66 MacKinnon, Only Words p. 9, 20-31
67 MacKinnon, Only Words p. 56-57
68 MacKinnon, Only Words p. 22
69 MacKinnon, Only Words p. 39-40
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argues.70 When liberal theorists state that one must give freedom even to the most abhorrent speech, 

because it is after all only offensive and does not bring about physical harm, they are ignoring the 

massively harmful effects of hate speech.71 This is also the reason why MacKinnon rejects 

obscenity laws as a solution to stop pornography. “What is wrong with pornography is that it hurts 

women and their equality. What is wrong with obscenity laws is that this reality has no role in it”, 

she writes.72 Instead, MacKinnon advocates the passing of hate speech bans, including bans on 

pornography, as laws “passed to stand behind a comparatively powerless group in its social fight for 

equality against socially powerful and exploitative groups”. She praises the strong laws regulating 

hate speech in Canada, and strikes down on the prevailing free speech doctrine in the United 

States.73

MacKinnon also points out that other forms of harmful speech, such as sexual harassment at the 

workplace, is now prohibited even in countries like the United States. Sexual harassment did not 

use to be considered a problem worthy of legal regulation, but times have changed, and now acts 

like calling a woman “cunt” or displaying pornography at work are considered abuse. MacKinnon 

argues that a similar shift in the view of hate speech and pornography is possible.74 Another 

example that she mentions is regulation of child pornography, that is nowadays widely accepted.75

Furthermore, MacKinnon underlines that even the United States with its free speech doctrine 

does prohibit individual libel, extremely denigrating words directed towards a specific person. 

Though group libel, discriminatory words directed at targeted groups, in other words hate speech, is 

not prohibited. There is no clear argument for legally regulating individual libel while not regulating 

group libel, MacKinnon states.76 

Those are powerful arguments, and this part of MacKinnon's theory on limits to free speech has 

had a strong influence on the Western academic debate on the field. However, other parts of Only 

Words are highly contested. In the book, MacKinnon claims that there is a “linear causality” 

between pornography and violence towards women, such as rape – that pornography incites men to 

assault women.77 Moreover, she states that this makes pornography even more harmful than racist 

hate speech, because “there is no evidence that the consumers of racist propaganda aggress against 

the target of literature”.78 MacKinnon also controversially argues that most of pornography is 

70 MacKinnon, Only Words p. 75-78
71 MacKinnon, Only Words p. 105-106
72 MacKinnon, Only Words p. 88
73 MacKinnon, Only Words p. 100-104
74 MacKinnon, Only Words p. 45-46
75 MacKinnon, Only Words p. 91
76 MacKinnon, Only Words p. 50-51, see also p. 99
77 MacKinnon, Only Words p. 37
78 MacKinnon, Only Words p. 62
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produced under coercion, without presenting any evidence for it. She even brings up so called snuff 

films, where women are supposed to be shown being beaten to death, to make a case against 

pornography.79 

The less contested parts of MacKinnon's theory have been further developed by other Western 

academics, critical towards the liberal free speech view. In the foreword of the anthology Speech 

and Harm MacKinnon introduces some of her feminist followers, such as Rae Langton and Laura 

Beth Nielsen.80

In her chapter in Speech and Harm, American philosophy professor Rae Langton states that she 

gives “little credence to” liberal theory on free speech, but some of the arguments put forward by 

proponents of hate speech bans are also too far-fetched. Langton argues that hate speech hardly 

always can be shown to cause direct discrimination and subordination, but hate speech can 

nevertheless subtly change attitudes and cause people to accommodate to a hateful climate of public 

debate, and gradually build an acceptance of extremist views. Therefore it shall be outlawed.81

Another American feminist and legal philosopher arguing against the liberal view of hate speech 

in the anthology Speech and Harm is Kate McGowan. She challenges the liberal argument claiming 

that laws against hate speech are impossible to make, because one cannot draw a straight line 

between harsh criticism and hate speech. All legislation causes problems with hard cases and setting 

limits, McGowan states. This is still not being used as an argument against law in general. If the law 

defines hate speech as speech that constitutes clear discrimination, courts and judges ought to be 

considered capable enough to apply such a law. McGowan also challenges the liberal argument that 

hate speech laws are bad because they can “backfire” and be used against the very groups the laws 

were intended to protect. If a hate speech ban is formulated in such a way that it prohibits only 

words that constitute structural discrimination, the law could not be applied to, for example, two 

people of colour shouting “racial epithets” to each other, McGowan says. Lastly, she challenges the 

liberal more speech doctrine, the idea that more speech is the remedy for bad speech. “Empirical 

evidence demonstrates that such counter-speech rarely, in fact, occurs and when it does it is 

ineffective”, McGowan writes. According to her, legal regulation of hate speech is needed – it is 

“naïve” to believe that more speech can counter the harmful effects of hate.82

McGowan's last argument finds support in the empirical evidence found by American 

sociologist and feminist legal researcher Laura Beth Nielsen. Nielsen refers to several North 

American studies that have found that women and people of colour “regularly encounter offensive 
79 MacKinnon, Only Words p. 20-28, see also p. 35
80 Catharine MacKinnon, Foreword in Speech and Harm p. ix-xvi
81 Langton p. 84-90
82 Mary Kate McGowan, On 'Whites Only' Signs and Racist Hate Speech: Verbal Acts of Racial Discrimination in 

Speech and Harm p. 142-144
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racist and sexually suggestive speech in public places”. She also refers to various studies showing 

that such speech has very harmful effects on its targets.83 After reading those studies, Nielsen 

undertook her own research, consisting of in-depth interviews with 100 subjects in California, USA, 

that had been targeted by “offensive public speech”, such as racist or sexist comments on the street. 

Nielsen found out that few of the subjects responded to the hate speech. The most common 

response was to “do nothing”, “laugh it off”, or “ignore it”. The reasons for not speaking back were 

fear, or a belief that it is not the job of the target of hate speech to educate ignorant hate speakers. 

“A target may feel threatened, objectified, or dehumanised”, Nielsen states.84 She also found out 

that hate speech directed towards women seems to have extra strong silencing effects, hindering the 

target's ability to speak back. Among the few respondents that answered that they had actually tried 

to counter the hate speech they were targeted by, most were men. Nielsen draws the conclusion that 

“since men are less likely to be physically vulnerable, it may not be surprising that they are more 

likely to be willing to engage in a conversation that could potentially escalate into something more 

threatening”. Apart from having more concerns about personal safety than men, several of the 

women participating in the study also responded that they did not try to counter sexist hate speech 

because they felt ashamed. This was a response that was not common among the men interviewed 

by Nielsen. Furthermore, among the very few women who answered that they had tried to speak 

back to someone shouting sexist slurs at them, a number said that they had been speaking back by 

mentioning that they had a boyfriend or husband. This “tactic” cannot be considered part of a 

constructive more speech doctrine, such as the one liberals call for, Nielsen argues. To counter 

unwanted sexual attention by claiming that a woman is already “taken” might be effective, but it 

conveys the unlucky message that unattached women are legitimate targets of sexist speech. It does 

not “convey the message that it is legitimate for a woman to resist such attention simply because 

she does not want it”.85 

Nielsen comes to the conclusion that the liberal more speech doctrine is flawed, and puts the 

entire burden of hate speech on the victims. It also “disproportionally burdens women by requiring 

that they overcome their fears for their safety more often than men”. The only sustainable response 

to both racist and sexist hate speech is thus, according to Nielsen, legal prohibition.86

Nielsen also brings up that many liberals do not have any problems regulating public speech 

from people with lower social status directed towards people of higher status, such as the beggar 

asking the banker passing by for money. This is, according to Nielsen, evidence for the liberal 
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blindness of power relations, or even evidence of how a liberal theory can be used to perpetuate 

inequalities.87 Finally, she notes that theory on how to handle “gender-related public speech is the 

least doctrinally developed” form of free speech theory, compared to theory on racist hate speech 

and begging. Research on the harms of sexual harassment is recent, and the idea that such conduct 

has to be regulated “was, until recently, not widely accepted”.88

A last noteworthy contribution to the anthology Speech and Harm is made by American Lynne 

Tirell, professor of philosophy. Her chapter provides an extreme example of how harmful words can 

be as she describes the role that hate speech played in the Rwandan genocide.89 Tirell argues that her 

example is evidence that every state shall outlaw hate speech. And according to Tirell, hate speech 

shall be defined as “deeply derogatory terms”, terms with a history of inequality and therefore 

words with a strong power to injure. Mere insults shall not be prosecuted, Tirell underlines, in a bid 

to meet liberal concerns of restrictions to free speech leading to a “slippery slope” of censorship. 

There is a clear difference between hate speech and mere slurs like “snob”, a difference that a court 

easily can make, Tirell states. “Someone who is a snob can cease to be so, thus the term is a 

critique, not an assignment of a basic ontological status.” Hate speech, on the other hand, creates 

and enforces existing hierarchy, and is “connected to networks of oppression and discrimination, 

with the weight of history and social censure behind it”. Hate speech is also, according to Tirell, 

“action-engendering within a context”. Calling a man of colour “boy”, or calling a grown woman of 

any colour “girl”, denies all women and men of colour status of adulthood – and thus rationalises 

discrimination, such as paying women less than men for the same work.90 The full force of “deeply 

derogatory terms” calls for legal regulation. If the calls are neglected, thriving hate speech can, in 

the worst case, be capable of inciting genocide, Tirrell states in her contribution to Speech and 

Harm.91

In the foreword of the book, Catharine MacKinnon also points out that apart from her feminist 

followers, critical race theorists like Richard Delgado and egalitarian liberals like Jeremy Waldron 

have been developing their theories on limits to free speech using MacKinnon's ideas as a 

groundwork.92 

In the book Understanding Words That Wound, Richard Delgado and Jean Stefancic explain that 

critical race theory is an American scholarship, containing two strands. “One is a discourse strand 

that focuses on the systems of thoughts, categories, images and language by which American 

87 Nielsen p. 153, 149
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constructs racial reality. The other, older and more radical strand emphasizes the material side of 

race and the way our system of racial categorisation serves the interests of the dominant group.” 

According to Delgado and Stefancic, both strands of critical race theory “take hate speech very 

seriously... It is a principal means by which society constructs and maintains racial hierarchy.” 

Thus, critical race theorists like Delgado and Stefancic themselves, argue in favour of hate speech 

bans. The relatively small restrictions a hate speech ban puts on free speech must be weighed 

against the massive harm hate speech causes, the authors state. Hate speech, conveying the message 

that some groups are not of equal dignity in society, has to be outlawed in a democracy.93

Delgado and Stefancic further state that hate speech can be directed against an individual or 

against a group, it can be “veiled or overt... backed by authority and power, or not, and be 

accompanied by threat of violence or not”. And even if Delgado and Stefancic are primarily focused 

on racist hate speech, they underline that hate speech can also be targeting a person or a group on 

the basis of sex or sexual orientation.94 

Moreover, the authors list evidence of a number of devastating effects that hate speech has on 

targeted groups. First, hate speech causes direct physical harms, according to several studies. “The 

immediate, short-term harms of hate speech include rapid breathing, headaches, raised blood 

pressure, dizziness, rapid pulse rate, drug-taking, risk-taking behaviour, and even suicide. The 

stresses of repeated racial abuse may have long-term consequences, including damaged self-image, 

lower aspiration level, and depression.” Second, hate speech causes great psychological harms such 

as nightmares, social withdrawal, and mistrust. The perhaps most dangerous form of psychological 

harm is internalisation, when a victim starts to believe in his or her inferiority. Especially children 

seem to be easily damaged by so called negative stereotyping, the ascription of negative traits to a 

whole category of people. Third, hate speech causes economic harms, the authors state. Evidence 

for this is found in sociologist Claude Steele's experiments on how negative stereotyping causes 

targeted persons to perform worse in education and employment, not because they are less 

intelligent or ambitious, but because of the constant reminding “of society's expectation that they 

will fail”, wearing down the victims self-esteem.95 

Finally, Delgado and Stefancic write that hate speech causes harm to society as a whole, 

demoralising everyone, “even those who do not take part in the system of racist speech”. Hate 

speech breaches ideals of equality and respect, and contributes to a general feeling of mistrust and 

insecurity between people.96

93 Richard Delgado and Jean Stefancic, Understanding Words That Wound (Boulder 2004) p. 32
94 Delgado and Stefancic p. 11
95 Delgado and Stefancic p. 13-15
96 Delgado and Stefancic p. 16-18

24



Delgado and Stefancic underline that almost all Western democracies, apart from the United 

States, have laws on hate speech, to protect “dignity and equality” and to deter violence. Also many 

non-Western countries with “a history of ethnic strife”, such as India, “have enacted measures 

similar” to those in the West. And there is no evidence for the liberal belief that hate speech bans 

lead to censorship and drastic loss of freedom of speech – the European countries with hate speech 

laws in function are thriving democracies with vivid discussion on public issues, despite their hate 

speech laws, Delgado and Stefancic point out. They also write that research from “international law 

scholars suggests that the laws do seem to have some beneficial effect” in the countries where the 

laws are in function.97 Furthermore, the authors note that the liberal view is beginning to be more 

and more contested even in the United States. The liberal argument that hatemongers are better 

allowed “to release their pent-up emotions harmlessly, in the form of speech, rather than through 

violent action”, is proved wrong by recent research showing that permitting persons “to say or do 

hurtful things increases, rather than decreases, the chances that she or he will do it again”.98 The 

liberal more speech doctrine, the idea that the cure for hate speech is more speech, is also proved 

wrong. Hate speech is no invitation to a dialogue, it silences its targets and it can be physically 

dangerous to try to speak back.99 It is important that the state recognises how language can help 

dominant groups to subordinate others. Instead of dogmatically placing freedom of speech at the 

centre of the debate, one might better put equality for women and various minorities at the centre of 

the discussion, Delgado and Stefancic argue. Such a shift of focus would inevitably lead to an 

acceptance of hate speech bans, and a recognition of the fact that an absolute right for everyone to 

freedom of speech “produces a great deal of trash” that might not be desirable. Hate speech, but 

also pornography, cigarette advertisement and spam, is not valuable speech in a democracy – it is 

better regulated.100

New Zealand law and philosophy professor Jeremy Waldron takes a somewhat similar stance to 

limits of free speech in his book The Harm in Hate Speech. He calls himself a liberal, but he clearly 

positions himself in opposition to the views held by liberals advocating a free speech doctrine, like 

Ronald Dworkin, Ivan Hare and James Weinstein, all targets of criticism in Waldron's book. 

The classic liberal view that victims of hate speech “should just learn to live with it” is 

ridiculous, Waldron says. A good society has to be ordered in a way so that every member of every 

group in that society feels secure, welcome and of equal dignity to others. Members of vulnerable 

groups need to be assured that they are citizens, too. “Hate speech undermines this public good”, 
97 Delgado and Stefancic p. 196-200, see also Toby Mendel, Does International Law Provide for Consistent Rules on  
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Waldron writes.101 Liberals claiming that bans on hate speech are a form of mind control and can be 

used arbitrarily, causing expressions of intense but tolerable dislike to be prosecuted, are also 

wrong. Most advocates of hate speech legislation only want to criminalise extreme public 

expressions of hatred towards already vulnerable and structurally discriminated groups. “The 

restrictions I am interested in are not restrictions on thinking... The issue is... announcements to the 

effect that in the opinion of one group in the community, perhaps the majority, members of another 

group are not worthy of equal citizenship.”102

Interestingly, Waldron also points out that many liberals do accept some restrictions to free 

speech, like prohibitions on child pornography, incitement to criminal offence, or individual libel. 

The logic of accepting those restrictions to free speech, but not accepting hate speech bans, is 

unclear, according to Waldron. When the classic liberal accuses proponents of hate speech bans of 

wanting to make laws that single out some forms of speech and criminalise it, he or she does not see 

the inconsequences in his or her own argumentation.103

Waldron underlines that even in the United States with its strong free speech laws, individual 

libel is a crime. Just like MacKinnon, he asks why group libel, in other words hate speech, is not 

consequently outlawed. “The ultimate concern is what happens to individuals when defamatory 

imputations are associated with shared characteristics such as race, ethnicity, religion, gender, 

sexuality, and national origin.” Hate speech legislation is needed to protect “the dignity of equal 

citizenship” and to stop “group defamation when group defamation threatens to undermine that 

status for a whole class of citizens”.104 In his argumentation, Waldron refers to both Catharine 

MacKinnon's, Richard Delgado's and Jean Stefancic's work on how sexist and racist hate speech is 

deeply harmful to society.105 Waldron considers many forms of advertising and pornography, plus 

demeaning pictures of women in other forms of cultural expressions, to be sexist hate speech, 

comparable to racist hate speech. “It seems to me that women are entitled to ask whether official 

legal tolerance of pornography and of its pervasive public display is consistent with our 

commitment to the dignity and equality of women”, Waldron states.106 Furthermore, Waldron 

attacks the liberal critique that has been thrown at MacKinnon for claiming that there is a causal 

connection between pornography and violence towards women, when there is no clear scientific 

evidence that there exists an immediate connection. The biggest danger of sexist hate speech, like 

pornography, is not its immediate effects, but rather the accumulative harmful effects, according to 

101 Jeremy Waldron, The Harm in Hate Speech (Cambridge 2012) p. 3-5
102 Waldron p. 37-39, see also p. 86, 100
103 Waldron p. 145
104 Waldron p. 57-60, see also p. 88
105 Waldron p. 72-74
106 Waldron p. 89-92

26



Waldron. He compares the debate about restricting pornography to the debate about restricting 

automobile emissions. Saying that unless someone can prove that specifically my automobile 

causes pollution to the extent that it does others imminent harm, emission-control laws are not 

acceptable, is not considered a serious argument, not even by liberals. So why is a similar 

argumentation considered acceptable by liberals in the case of pornography, Waldron wonders. The 

problem with the impact of millions of vehicles can be compared with the problem of millions of 

users of pornography.107

Furthermore, Waldron attacks the liberal ideal of a marketplace of ideas. Most liberals do accept 

government regulations on the economic market, so they should also accept regulations on the 

market of ideas, Waldron argues. He is critical towards the liberal idea that only in an unchecked 

marketplace of ideas, truth will eventually prevail. Hate speech does not bring about any truth, 

Waldron states.108 Neither does the autonomy argument, that support the right of hatemongers to 

present their values on the market of ideas in order to attain self-fulfilment, outweigh the harm that 

hate speech does, according to Waldron.109 

In a concluding discussion, Waldron states that one can certainly question the view, held by 

liberals like Dworkin, that hate speech bans “do actually exclude people from the political process”. 

Even the most hateful racist, sexist or bigot can still take part in public debate and express his or her 

opinions in such a civilised way that the expressions do not reach the threshold for what is illegal 

under a hate speech legislation. Enacting such a legislation only means that the most hateful attacks 

on vulnerable groups will be penalised – heated debate will not be in danger.110

3.3 Western counter-speech theories 

In her book Excitable Speech, American academic Judith Butler argues that the radical feminists 

and critical race theorists are right when they claim that words can actually wound.111  

But Butler goes on to argue that the liberal theorists are also right when they claim that 

regulations of free speech should be avoided since they can be used in a very harmful way. Butler 

especially mentions calls for regulation of rap music, and criticises conservatives in America that 

suggest that “gangsta rap is responsible for urban crime and the degradation of women”. According 

to Butler, those calls for censorship are made against a backdrop of racism, where “the dignity of 

women is understood to be under attack... primarily by African-American men who sing”. Attacks 

from primarily white Christians on women's right to reproductive health are, on the other hand, not 
107 Waldron p. 96-97
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condemned by the conservatives. Hence, Butler seems to come to the conclusion that calls for 

restrictions to free speech can too easily be made by groups with wrongful intentions and double 

standards. “Strategies devised on the part of progressive legal and social movements thus run the 

risk of being turned against those very movements by virtue of extending state power, specifically 

legal power, over the issues in question”, Butler states.112 Just like the liberals, although not a liberal 

herself, Butler is suspicious of far-reaching state power. There are no guarantees that the state will 

be “a neutral instrument of legal enforcement”.113 Butler specifically criticises critical race theorist 

Richard Delgado's and radical feminist Catharine MacKinnon's strong calls for hate speech bans, 

for giving courts too much power to arbitrarily decide which speech shall be prohibited. “That 

decision runs the risk of constituting the most binding of violations”, according to Butler. In 

addition to that, Butler questions MacKinnon's claim that sexist hate speech, including pornography, 

shall be outlawed. Pornography is only one of many depictions of existing troublesome gender 

norms, and those norms “will not disappear with the abolition of the offending text”, Butler 

writes.114 Thus, calls for hate speech bans is an insufficient solution to the underlying problem, 

according to Butler. “The elaborate institutional structures of racism as well as sexism are suddenly 

reduced to the scene of utterance.”115  

While trying to both “resist the solution of state-powered censorship” and the “impossible notion 

of the sovereign freedom of the individual”, Butler comes up with an original theory about how to 

handle extremist speech, a theory about how to counter injurious language.116 Butler states that the 

pro-hate speech ban theories being put forward by Delgado, MacKinnon and others attribute too 

much power to hatemongers.117 What hate speech does actually depends to a large extent on the 

receiver, according to Butler. Hateful speech does not necessarily have to have a subordinating and 

silencing effect. There can be “an enunciation that discontinues that structure... that subverts that 

structure”, Butler argues.118 One must not deny the “critical agency” of the targets of hate speech 

and reduce them to mere victims.119 

For example, Butler mentions how “the revaluation of terms such as queer” suggest that speech 

can be “returned to its speaker in a different form, that it can be cited against its original purposes, 

and perform a reversal of effects”.120 She states that “injurious names have a history” and that this 
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history “has become internal to the name”. The author also writes “that such language carries 

trauma is not a reason to forbid its use”, and that “keeping such terms unsaid and unsayable can also 

work to lock them in place, preserving their power to injure, and arresting the possibility of a 

reworking that might shift their context and purpose”.121 

Consequently, Butler attacks Richard Delgado for claiming that words like “nigger” are always 

degrading. The term can be used in a peaceful way, between (coloured) friends, Butler points out. 

Even words with a very dark historicity can be recontextualised.122 Butler argues that language can 

be performative, in other words commit harm, but only when it is “backed by social power”. The 

same social power might, then, also be used in “counter-hegemonic ways”, to change the 

interpretation or connotation of a word. Butler ends her book by advocating “resistance” and 

“counter-mobilisation” as “the necessary response to injurious language”.123

Another academic critical towards both liberal and feminist Western theory on limits to free 

speech, is Australian political scientist Katharine Gelber. Just like Judith Butler, Gelber argues that 

hate speech is very harmful, but that hate speech bans can inflict too much on freedom of speech, 

and that bans are also not sufficient to address the roots of hate and negative stereotyping directed 

towards vulnerable groups like women. Instead Gelber proposes “an alternative hate speech policy 

– a policy of speaking back”.124

Though Gelber is also critical towards Butler's version of counter-speech theory. According to 

Gelber, Butler's view is too simplistic and individualistic. When Butler proposes that people 

targeted by hate speech shall speak back, she does not “take the silencing and disempowering 

effects of hate speech sufficiently into account”, Gelber states.125 Instead, Gelber proposes that 

groups targeted by hate speech shall be provided institutional support to speak back. The state, after 

having received and verified a report of hate speech, shall help responding to the harmful speech, so 

that the burden does not only lay upon individuals targeted.126 For example, Gelber visualises how 

the state could “provide resources to targets of hate speech to generate a community awareness 

campaign to combat racist stereotypes, or to write an article or produce an advertisement in the 

press, or to create a video to be broadcast at a community event”.127 According to Gelber, a 

“speaking back policy” shall “enable a process of argumentation that could lead to changed 
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attitudes and thus behaviour”.128 Such a policy avoids the pitfall of giving the victims of hate speech 

an individual responsibility to speak back, and shifts the focus towards state responsibility.129

Gelber bases her idea of a speaking back state policy on the capabilities theory developed by 

philosopher Martha Nussbaum. Nussbaum's theory aims to provide a framework for the state's law-

making process, stating that the role of the state while making policy is to “improve people's quality 

of life”, and to ensure that all citizens can develop ten capacities that Nussbaum deems crucial for 

good human functioning. According to Gelber, applying the capabilities theory to speech policy 

would mean that the state has to consider “what the exercise of the speech liberty is able to do in 

and for people's lives”, rather than just try to maximise speech liberty as a goal per se. Free speech 

is “identified as central to the development of important human capabilities”, and therefore, the 

state shall promote free expression. But the state also has to consider what harms hate speech can do 

to the capabilities of the persons belonging to targeted groups, and provide assistance to the victims 

of hate speech so that they can reach the threshold for a good human life.130

Just like Western liberal theorists, Gelber points out that hate speech bans have three big flaws. 

First, there is the problem of motivating which categories shall be protected from hate speech while 

making the law. Second, there is the problem of applying the law in a consistent manner. And third, 

there is the problem of finding a workable definition of hate speech, of drawing the line between 

harsh but legal criticism and illegal hate speech.131 Gelber also agrees, at least to some extent, with 

liberal theory on the importance of the right to free speech on the basis of the arguments from truth, 

democracy and self-development. But she disagrees with the liberals, notably with Ronald 

Dworkin, on the view of the right to free speech as merely an individual, negative right. Such a 

view “implies that marginalised, disempowered or oppressed sections of society must bear the 

burden” of the protection of free speech. Instead, Gelber proposes that the state also has positive 

obligations with regards to free speech, such as an obligation to promote factual debates with 

“participatory speech conditions”.132 Gelber criticises the liberal theorists for ignoring the damage 

that hate speech can do to the capability of targeted groups to participate in a debate.133 

Gelber builds her argumentation defending the view that hate speech is harmful upon the so 

called speech act theory, developed by philosopher J.L. Austin. The classic liberal view 

distinguishes speech from conduct and holds that only acts can be criminalised, while speech cannot 

be legally regulated. But according to Austin's speech act theory, speech can definitely be 
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performative. As an example, Gelber mentions the saying “I do” at a wedding. That is not only 

speech, it is also clearly an act, the act of marrying someone.134 Gelber additionally refers to several 

of the Western feminist and critical race theorists mentioned in the previous chapter in this thesis, 

among them Richard Delgado, Rae Langton and Catharine MacKinnon, and underlines their 

research about the discriminating and silencing effects of hate speech, to defend her view of hate 

speech as a harmful act that the state has to counter.135 

To counter hate speech in an institutionalised way, instead of banning it, is the only sustainable 

way to handle the harmful speech, Gelber states.136 Such a policy does not contract the capability of 

hatemongers to speak, but it expands the capability of vulnerable groups to speak back, and 

therefore avoids both liberal concerns about restricting speech and feminist concerns about the 

harms of hate speech.137 

A third counter-speech proponent worth mentioning because of her original argumentation, 

interpreting classic liberal theory in a novel way, is Canadian legal researcher Abigail Levin. In her 

book The Cost of Free Speech, Levin's own term for harmful words is “culturally oppressive 

speech”. She defines it as both hate speech directed towards “racial, ethnic and sexual minorities”, 

and pornography, which she considers demeaning to women. According to Levin, “culturally 

oppressive speech” does harm in three ways. First, by inciting the dominant group to believe in the 

oppressed group's inferiority. Second, by inciting targeted groups to believe in their own inferiority. 

And third, by making all efforts to speak back difficult, because the targeted group will feel 

insecure, and because the dominant group is unlikely to take attempts of counter-speech seriously. 

Thus, allowing hate speech and pornography to thrive is to infringe on the right to equality for 

women and minorities, because it limits “their opportunity to enter into the marketplace of ideas”, 

Levin writes.138

In the eyes of Levin, classic liberal theory is built upon the belief that rights shall protect the 

individual from the state, and that state interference with morality shall be avoided. All words shall 

be able to circulate freely in this marketplace of ideas, however hateful. But according to Levin, this 

theory represents only one possible form of liberalism, that she calls liberty-maximising 

liberalism.139 There is another form of liberalism, egalitarian liberal theory, that underlines that the 

state must remedy “cultural oppression”, and shall in fact intervene with morality, Levin states.140
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Levin attacks how the famous truth argument made by John Stuart Mill – that free speech is 

important for discovery of the truth – is used in classic liberal theory. Mill did not only formulate 

the truth argument, he also formulated the just as famous harm principle, Levin withholds. The 

harm principle is “understood to mean that the state must intervene to prevent actions, either of its 

own or of others, which violate rights”. Mill was not a free speech absolutist, as modern liberty-

maximising liberals see him, instead Mill did underline that the state must try to strike a balance 

between “maximisation of freedom and harm prevention”, Levin points out. She also highlights that 

Mill specifically listed various interests that can conflict with liberty; the security of persons, 

equality and the right to self-development. And “culturally oppressive speech” can be seen as 

violating all those interests, thus it is not to take for granted that Mill would be contra a hate speech 

ban if he were to live today.141 

Levin strongly criticises Ronald Dworkin for using Mill to build a “liberal framework” in 

defence of freedom of speech as merely an individual right. Instead, she proposes that liberal 

philosopher Joseph Raz holds a more sustainable view of the right to free speech, as a right that 

does not only serve “the interest of the individual”, but also does serve “society as a whole, the 

common interest”. This view is not only more sustainable, it is also more in accordance with John 

Stuart Mill's original writings, Levin states.142

She goes on to suggest that this “reciprocal interest view of rights” can help solving so called 

hard cases concerning freedom of speech, such as controversies surrounding hate speech or 

pornography. “In considering whether, for example, pornography ought to be protected as free 

speech (upholding the rights of the pornographers), or restricted because it interferes with the rights 

of women (upholding the rights of women), it will prove helpful to have recourse to a third set of 

interest holders – the society in general. Instead of viewing the issue rather narrowly as a conflict 

between two sets of rights-holders, it is more fruitful to ask which decision better supports the 

common good.”143

The classic liberal theories, such as Ronald Dworkin's view of rights, are simply not sustainable 

enough. Central to Dworkin's theory of rights is, according to Levin, the idea that the state shall 

treat the citizens with “equal concern and respect”. And in the eyes of Levin, Dworkin thereby 

means that the state has to accept that the citizens have various conceptions of what a good life is, 

and “the state's job is either to ensure that it promotes all of them equally – or alternatively, echoing 

Mill, to provide a background wherein their private proponents may be given equal opportunity to 

promote their visions themselves”. This view is flawed. “I argue that a serious commitment to 
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equality, coupled with an understanding of the fact and mechanisms of discrimination, leads to the 

conclusion that liberalism must depart from its idea of mere hands-off respect in order to remedy 

such cases”, Levin writes.144 

Levin also underscores that she is in accordance with the feminist critique towards the liberal 

more speech doctrine. It is far too easy to say that the only way to counter bad speech is by more 

speech. This liberal response, made namely by Ronald Dworkin, does not take the silencing and 

subordinating effects of hate speech into account.145 Dworkin's response is, according to Levin, that 

the state must protect “even speech that we loathe”, because restrictions to free speech can lead to a 

“slippery slope” of censorship and a “despotic thought police”. That is not a sustainable argument, 

Levin deems. Many laws could be said to pose a danger of giving the state too much power, but 

those laws are still being accepted by liberals, and courts are being trusted to balance different 

interests while judging according to those laws. When liberals undervalue the power of the 

silencing effect that hate speech has, they are being blind for power inequalities in a society, Levin 

says.146 As an example, she mentions sexist speech and pornography. If the state accepts such 

speech, it is not neutral in accordance with classic liberal ideals, it is rather giving the speech of 

men the right to silence the speech of women.147 

Levin's argumentation is highly influenced by French philosopher Michel Focault's ideas about 

power, and how power relations operate through language, creating a discourse where some ideas 

are taken for granted truth, and other ideas are silenced. Levin writes that another influence for her 

is Judith Butler, who “is working in the Focauldian tradition”, arguing that since power relations 

can be constructed through language they can also be reconstructed through language. Words can be 

taken back. But just like Gelber, Levin criticises Butler for laying the burden of taking words back 

on the individual. The state also has a responsibility, and plays a strong role in creating various 

discourses, Levin writes.148 Butler's theory of counter-speech provides a “good starting point” for a 

counter-speech strategy, but according to Levin, Butler's view “does not achieve the level of 

protection for historically disempowered speakers that an egalitarian liberal state would need to 

provide to all of its citizens”.149 

Focault's analysis of power shows how the state as a “discourse producer” is “always implicated 

in power relations”, Levin writes, going on to argue that this finding shows that the classic liberal 
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view of the state as neutral is untrue.150 Instead, the state shall be active and subjective, challenging 

bad attitudes and prejudice. This shall be the state's first response to hate speech, rather than 

censorship, Levin argues, much like Gelber.151 For example, the state shall challenge “dehumanising 

representations of women”, but the state does not have to ban such representations.152 Though 

unlike Gelber, Levin argues that she finds support for her theory within the liberal tradition. “These 

views, combined with the activist-friendly egalitarian liberalism... are sufficient to justify an 

egalitarian activist state”, Levin concludes.153

3.4 Indian postcolonial feminist theories 

Ratna Kapur is a professor of law and Indian feminist legal researcher. Her book Erotic Justice  

delivers harsh criticism against both Western liberal theories on law, gender and free speech, and 

against Western radical feminist theories on the field. Instead, Kapur advocates a postcolonial 

feminist position. According to Kapur, postcolonial feminist theory “seeks to account for women's 

conditions of subordination within the conditions of postcolonialism”. She highlights that the 

postcolonial countries are very diverse, and therefore there is nothing like one grand postcolonial 

feminist theory. Instead there are many different theories, based on the different contexts of 

different nations. Kapur states that her own position is articulated in an Indian context.154  

She writes that from her point of view, Western feminists are making the mistake of trying to 

“universalise women's experience”. There is no such thing as a common female experience, 

according to Kapur. “The search for universal solutions to women's concerns continues to ignore... 

the significance of the colonial encounter for the situation and understanding of women in the 

postcolonial world...”.155 Kapur especially criticises Catharine MacKinnon for failing to see that 

different women's situations vary depending on “class, cultural, religious and racial differences”.156 

Meanwhile, Kapur also criticises Western liberals for making too harsh a divide between women in 

the first and women in the third world, depicting women in the postcolonial third world countries as 

primitive, passive victims, creating a divide between “us and them”.157   

While debating Indian legal regulation of sexuality today, one has to take the Indian context with 

the history of colonialism into account, without victimising all Indian women.158 Kapur writes that 

activists in India calling for more legislation in order to protect women's rights often are being 

150 Levin p. 133
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opposed by “political nationalists”, that are keen on accentuating postcolonial India's autonomy 

from the West. Efforts to put an end to cultural acts that are violent towards women, and efforts 

seeking to extend legal regulation into the private sphere, are deemed a threat to “Indian cultural 

values” by the nationalists. Kapur states that in India's process of becoming independent from the 

British colonial power, the Indian woman begun to be portrayed as a mother of the nation, pure and 

chaste, in the nationalist discourse. This view is still very present in the Indian legal regulation of 

sexuality, Kapur argues. As an example she mentions several rape cases, where the female victims 

have been deemed being promiscuous or of an immoral character, and therefore not protected by 

criminal law in India. She also mentions that on the other hand, marital rape is not a crime under the 

Indian Penal Code, because a good Indian woman is supposed to surrender “her right to consent to 

sexual relations at the time of entering into a marriage”.159 

According to Kapur, those challenges considering law and sexuality specific to a postcolonial 

context can only be solved by postcolonial feminist strategies. Western feminist theories are of little 

help in this kind of conflict between postcolonial nationalism and feminism. Western feminists have 

indeed attacked somewhat similar problems, such as narrow stereotypes of female sexuality. But the 

postcolonial context is still different, as “assumptions about women's sexual conduct” are even 

stronger than in the West, because the assumptions are being made not only against the backdrop of 

pure sexism, but also against the backdrop of nationalism.160 Postcolonial feminists therefore often 

feel an ambivalence towards law, since the law can easily be used in a wrongful way in a 

postcolonial context.161 For example, Kapur highlights that though violence against women is a 

huge problem in India, some initiatives against it have only created new problems, reinforcing 

“negativity about sex and sexuality and moralism about sex”, and the perception of women as pure. 

Sexual harassment has not been acted upon as an infliction of women's bodily autonomy, it has 

rather been framed as an attack on women's honour.162 Sexually explicit material has been deemed 

obscene and vulgar, something that decent Indian women need to be protected against.163 In 

particular the (nationalist) Hindu Right in India has strongly promoted such views and called for 

strong censorship.164 All sorts of sexual expressions, such as in songs and films, are being attacked, 

often “targeted as Western contaminants threatening to erode Indian culture”.165 

But according to Kapur there is no such a thing as real Indian cultural values, instead the culture 
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in India can be seen as complex and shifting. Kapur calls this “cultural hybridity.”166 The challenge 

for postcolonial feminists in India lays in both rejecting the nationalist Indian discourse of the 

“authentic Indian woman”, and in rejecting the Western feminist discourse of universalising all 

women's experiences. “Instead, I argue in favour of recognising different subjectivities”, Kapur 

concludes.167

In an essay in the anthology The Phobic and the Erotic Kapur specifically discusses the legal 

regulation of sexual speech in India. Kapur calls the Indian society “sexphobic”, and states that the 

Indians live in a “highly censorious climate”. Controversies regarding freedom of speech and 

sexuality in India must be looked upon from a postcolonial perspective, with this deeply 

conservative context in mind.168 According to Kapur, calls for censorship do not provide a solution 

to the problem of misogyny in the Indian context, whether the calls come from the Hindu Right or 

from a feminist side. In India, “the challenge lies in decreasing the sexual danger while increasing 

the sexual pleasure in women's lives”, and “it is not enough to simply focus on the negative 

dimensions of sexist representations but also to attempt to create space for more positive 

representations of women's sexuality... The censorship lobby would curtail any such possibility.” To 

solve a conflict between free speech and women's right to equality in the Indian context, Kapur 

proposes a solution inspired by Judith Butler's theory of subversive speech, “to look for the 

possibility of alternate readings and meanings” of sex talk. Kapur states that stricter laws would 

only do harm in postcolonial India – instead women must be encouraged to speak back and criticise 

misogynistic depictions of sexuality. Women in India should also be empowered to construct their 

own sexual tales, expressing their true desires, to challenge the norm of the passive woman with no 

sexuality of her own “from within”. There is a “discursive struggle over sexual speech” in India, 

and “this political contest must not be abandoned, but consciously inhabited and confronted”.169

Another Indian academic, media professor Shohini Ghosh, also take on the subject of censorship 

demands to sexual speech in her contribution to the book Sexuality, Gender and Rights. According 

to Ghosh, sexual speech is being targeted in India “by both the Hindu Right and the women's 

groups, albeit for different reasons”. Both groups calling for censorship are often unable to make a 

“separation between sexual explicitness and sexism”.170 “All sexually explicit material may not be 

sexist or misogynist”, Ghosh writes, while “sexism and misogyny may reside in images that are 

neither sexual in content nor sexually explicit”.171
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Ghosh is critical against calls for censorship of material that is just sexually explicit, without 

being sexist. She calls such views moralistic, and in addition to that, she mentions parts of the 

Indian legislation that she considers deeply troublesome in this aspect; section 292 of the Indian 

Penal Code, prohibiting “obscene” visual or written material, and the Indecent Representation of 

Women Act, prohibiting “indecent” depictions of women. “The objective of regulating sexual 

speech is closely tied to the regulation of morality... The moral battlefield is 'the figure of the 

woman'.” Ghosh claims that the moralistic view of sexual speech in India is partly inherited from 

the West. She, like Kapur, mentions Catharine MacKinnon, criticising MacKinnon for calling all  

pornography degrading to women.172 Ghosh also rejects another position that she claims that some 

Indian feminists have inherited from the West; so called image-blaming. The idea that depictions of 

violence, for example in pornography or music, would cause more violence in society is wrong. It is 

not possible to draw such casual links, Ghosh states. Doing so might in fact be dangerous, absolving 

perpetrators of responsibilities for their actions, giving them the excuse of saying “I saw it on 

TV”.173 

Although some material, that is clearly sexist or very harmful in other ways, is of state concern. 

Gosh highlights that she is not in favour of “anything goes pluralism”. But while debating free 

speech issues in India one must consider the content, context, and history, she withholds.174
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4. Methodological framework
4.1 Material selection

The material being analysed in this thesis consists of three columns published under the header 

“Opinions” at the web page of The Indian Express, indianexpress.com, a daily Indian newspaper in 

English. The columns were all published in January 2013, in the aftermath of the Delhi gangrape 

case and the protests against Honey Singh's music.

The author of one of the columns argues in favour of banning the rapper's rhymes, calling them 

“gender-based hate speech”, while the authors of the two other columns argue against banning the 

songs. I am aware that the distribution of the columns – two against a ban and one in favour of a 

ban – is not an even distribution. But the main objective of this thesis is to reflect and analyse the 

debate about Honey Singh's music that was taking place in The Indian Express at this given time. 

Not considering one of the two columns against a ban on Honey Singh's music in my analysis, in 

order to strike a balance between the positions pro and contra a ban, would mean that the debate 

would not be reflected and analysed in its entirety. Therefore, I have chosen to analyse all of the 

three columns.

4.2 Delimitations 

Somewhat similar debates concerning Honey Singh and the calls for a ban against his music have 

been taking place in other Indian media. I have chosen to limit my study to an analysis of the 

aforementioned series of columns in The Indian Express, in order to be able to conduct a study that 

is as qualitative and accurate as possible. I also found that the debate taking place in The Indian 

Express was a very serious and substantial one, with an original argumentation, unlike other 

columns on the topic that I have seen in other Indian newspapers and magazines.

Furthermore, this study does not compare the debate about Honey Singh to other similar cases, 

nor does it compare India's legislation to the legislation of other countries. And the study does not 

concern hate speech and other vulnerable groups than women, such as homosexuals or persons with 

disabilities. Neither do I in any way try to analyse the lyrics of Honey Singh, my analysis is solely 

focused on the debate in The Indian Express about his music and a legal regulation of it.

4.3 Argument analysis 

4.3.1 Argument analysis as a methodology

According to the Swedish political scientists Kristina Boréus and Göran Bergström, argument 

analysis is a qualitative method by which rhetorical arguments in a text can be reconstructed and 

38



reflected. First of all, the method can be used to describe the arguments in a text. This can be more 

difficult than it seems, since an argumentative text does not only consist of argumentation, but also 

contains other components. The researcher has to “discover” the arguments in the text being 

studied, and point them out. Second, an argument analysis can be conducted in order to judge if the 

argumentation is following a set of norms, for example to see if the argumentation being studied is 

following the norms for an objective and factual debate. And third, an argument analysis can be 

done to try to determine the sustainability in an argumentation, to see if the arguments being put 

forward are really strengthening the position they are supposed to support.175

Since the main objective of this thesis is to analyse the debate about including gender in the 

Indian legislation against hate speech, and thereby banning the rapper Honey Singh's music, 

conducting an argument analysis seems like an appropriate methodology. To answer the first two of 

my analytical questions, which are the arguments for and against a new ban on “gender-based hate 

speech” in India, I have studied the three chosen columns in The Indian Express, and listed the 

arguments being put forward for and against such a legislation. This should be an example of using 

argument analysis in the first way that Bergström and Boréus are mentioning, as a descriptive 

method. To answer my third analytical question, which arguments are the most sustainable in the 

debate being studied, I have related the arguments I found in the columns in The Indian Express to 

my theoretical framework, to existing theories and research considering hate speech bans versus 

freedom of speech. This should be an example of using argument analysis in the third way that 

Bergström and Boréus are describing, as a method to determine the sustainability in an 

argumentation.

4.3.2 Pro et contra-method

While answering my first two analytical questions, I have made a list of the arguments I found in 

the three newspaper columns, and structured them in accordance with the “pro et contra-method” 

developed by Arne Naess. Bergström and Boréus write that Naess's method first of all is about 

finding the hypothesis that the text being studied takes a stance for or against. Second, the 

researcher shall make a list of all the arguments of the first order in the text that are pro (for) and 

contra (against) the hypothesis. Third, the researcher will find other arguments of the second order 

in the text, that are not supporting the main hypothesis but rather supporting the arguments of the 

first order. These shall also be written down. In the list of arguments, all arguments of the first order 

that are pro the hypothesis shall be labelled with codes such as P1, P2, P3, and the arguments of the 

first order that are contra the hypothesis shall be labelled C1, C2, C3 and so on. The arguments of 

175 Bergström and Boréus p. 92-93
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the second order shall be labelled with codes such as C1P2, the first contra-argument to the second 

pro-argument to the hypothesis. Bergström and Boréus also note that some text types and genres 

might not contain any contra-arguments at all, such as political pamphlets, which often only 

promote one political solution to a problem, and do not mention possible objections to the solution 

being proposed.176

Thereafter the researcher shall look for so called premises in the text being studied. A premise is 

an implicit or explicit claim linking the hypothesis with a pro- or contra-argument. The premises 

shall also be noted down.177 For example, while studying one of the columns in The Indian Express 

I found the hypothesis that Honey Singh's music should not be banned, and the pro-argument that 

people can chose to boycott the artist if they wish. In this case, the author of the text is arguing on 

the basis of the premise that a boycott would be as effective as a ban and therefore a legal 

prohibition is not necessary.

4.3.3 Determining the sustainability in an argumentation

While trying to answer my third analytical question regarding which position is the most sustainable 

in relation to free speech and gender, I have had to evaluate the force and logic of the arguments I 

have found pro and contra adding gender to the Indian hate speech ban. According to Bergström 

and Boréus this should be done by first looking separately at all of the arguments listed, and by 

evaluating their durability and relevance. The durability of an argument can be determined by 

looking for proof that the argument is true or reasonable. For example, a descriptive argument can 

be based upon empirical research, and a normative argument can be based upon a theory of ethics. 

The relevance of an argument can be determined by looking at whether or not the argument really 

supports the hypothesis it is supposed to be supporting. For instance, the argument “It is five 

o'clock” can very well be true and durable, but it is still not a relevant argument for the hypothesis 

that gender shall be added as a category in the Indian hate speech ban. There is no premise linking 

the argument to the hypothesis.178

Second, the researcher shall try to find out if there exists non-mentioned arguments that are 

important for determining which position is the most sustainable in the debate being studied. And 

third, the researcher shall weigh all the arguments in total against each other.179

In my case I have first tried to determine the durability and relevance of each and all of the 

arguments I have found in the columns in The Indian Express, by looking at if the arguments find 

176 Bergström and Boréus p. 94-102
177 Bergström and Boréus p. 102-104
178 Bergström and Boréus p. 127-130
179 Bergström and Boréus p. 126, 130

40



support in the existing research and theories considering hate speech bans versus freedom of speech 

that I have presented in my theoretical chapter. Second, I have gone through the existing theories to 

search for more arguments pro and contra adding gender as a category in the Indian hate speech 

ban, arguments that are not being mentioned in the columns in The Indian Express. And third, I 

have put together all the argumentation to try to determine which position is the most sustainable as 

a whole and in the long run.

4.3.4 Rhetorical analysis

An argument analysis is focused on searching for logical arguments pro and contra a hypothesis, 

arguments appealing to the listener's intellect. In the field of rhetoric those kinds of arguments are 

called logos. But there are also two other types of arguments according to rhetorical theory; ethos 

and pathos.180 Ethos are arguments that try to convince the listener by ascribing trustworthiness to 

the speaker, by portraying the speaker as a sympathetic and honest person one should listen to. 

Pathos are arguments that try to convince the audience by speaking to the listener's feelings.181

I have to some extent chosen to do a rhetorical analysis of the columns in The Indian Express, to 

supplement my argument analysis. Bergström and Boréus recommend combining an argument 

analysis with a rhetorical analysis. All formulations in a text can seldom be categorised either 

hypothesis, argument or premise. Those formulations might instead be analysed rhetorically, and be 

divided into categories of formulations appealing to either pathos or ethos. This can give more 

depth to the analysis of the text being studied.182

4.4 Validity and reliability

Argument analysis as a method comprises an element of interpretation. Thus, the reliability of an 

argument analysis can always be questioned. Would another researcher interpret the texts being 

studied in the same way? That is not certain since interpretations are, to some extent, subjective. 

While doing an argument analysis, especially alleged findings of implicit premises in a text can 

pose problems.183

I have tried to be as meticulous as possible while studying the columns in The Indian Express and 

while listing the various forms of hypotheses, arguments and premises I have found, in order not to 

misinterpret anything. I have read the columns repeatedly, and I have done the analysis several 

times to ensure accuracy. I have also tried to be as detailed as possible in the description of my 
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methodology in this chapter of the thesis, in order to achieve transparency. Additionally, I have 

attached the three columns in the appendix of the thesis, so that interested readers have the 

opportunity to see if they interpret the texts the same way as I do.

The validity of this study should, on the other hand, be good, as my analysis is focused on 

answering my analytical questions and the presentation of the results of the study are structured in 

accordance with the analytical questions. 

42



5. Results
5.1 Which are the arguments for including gender in the Indian law against hate speech?

5.1.1 Not recognising gender among the categories protected by the Indian hate speech law is to  

suggest that women are not full citizens of India

As Arundhati Katju mentions in her column, article 19 of the Indian Constitution guarantees 

freedom of speech, but with some exceptions. In section 153 of the Indian Penal Code the exception 

of hate speech is addressed. Speech that promotes hatred directed towards religious, ethnic and 

regional groups, or castes, is prohibited. And so is speech that propagates that persons belonging to 

particular ethnic or religious groups or castes are to be deprived citizenship in India. “Gender is 

conspicuous here by its absence”, Katju notes. “The law on hate speech does not recognise gender 

among the categories of identity that affect citizenship.” This is the same as implying that women 

are not full citizens, in Katju's eyes. According to her, citizenship is not only about the right to an 

equal vote. It is also about being guaranteed safety by the government on equal terms as other 

citizens.

5.1.2 It is discriminatory to criminalise speech that promotes hatred against ethnic and religious  

groups and castes, while not criminalising similar speech directed against women

This argument in favour of including gender as a category in the Indian hate speech ban is linked to 

the aforementioned argument, but can still be considered independent. Katju comes up with two 

arguments of the second order to support this idea. First of all, Katju describes the “misogynistic 

trends” in Honey Singh's lyrics and videos, she especially mentions the video of the song Yaar 

Bathere and how it depicts a group of men on the street with baseball bats, with women on a 

balcony looking down at the threatening scene. If the women in the video were replaced by 

members of an ethnic or religious group, the video would have been outlawed – so it is absurd that 

it is accepted to depict women in this way, Katju argues. Secondly, she mentions the widespread 

violence towards women in India, such as acid attacks. I interpret this as Katju's way of implying 

that women are a vulnerable group in the country, just as vulnerable as an ethnic or religious 

minority might be, and therefore in need of the same legal protection. It is also worth noting that 

this argument is not met by Katju's two opponents. In Pratik Kanjilal's and Anurag Kashyap's 

columns, the idea that extremely offensive speech directed towards women could be considered 

hate speech is not even mentioned. Kanjilal is speaking of “censorship” and Kashyap of “bans”. 

None of them write about the Indian hate speech law, or come up with any argumentation defending 

why the hate speech law shall not include gender as it includes ethnicity, religion and caste. 
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5.1.3 Allowing extreme expressions can lead to violence

Arundhati Katju writes that her opponent Anurag Kashyap himself in an interview has discussed 

and acknowledged the influence of violent Bollywood films on its consumers. Then how can he not 

acknowledge the possible negative impact that sexist hate speech, such as Honey Singh's music, 

might have on its listeners, Katju asks in her column – mentioning “similar connections about 

women and violence”. This argumentation is influenced by radical feminist theory on how speech is 

not always only words, but might be able to act, and therefore shall be subject to legal regulation. 

Although it is notable that Katju does not refer to any research on the effects of hate speech, or give 

any other source for her claim that sexist speech can lead to violence towards women.

5.1.4 Boycotts of extreme speech is not a solution to the problem of misogyny

Arundhati Katju states that the solution her antagonists Kanjilal and Kashyap are proposing to the 

problem of sexist hate speech, the possibility of a boycott, “make a mockery of the violence that 

women face every day”. I interpret Katju as building this argument upon the premise that a ban on 

sexist hate speech is the only way of guaranteeing women better safety in India. Boycotts are 

voluntary and do not have the same impact. Implicit in Katju's argumentation I also find the idea 

that laws can have a normative and disciplinary power, and may be used by a government to change 

behaviour, attitudes and morality.

5.1.5 It is possible to enact a law that draws a line between mere obscenity and hate speech

Arundhati Katju writes that “The debate over whether to ban Honey Singh's music has been 

wrongly characterised in terms of obscenity and censorship. The real issue is of recognising hate 

speech.” She goes on to state that she does not advocate outlawing cultural expressions because of 

mere obscenity, such as lyrics containing bad language or negative stereotyping of women. Only 

expressions that “go beyond this” shall be outlawed, expressions that incite downright hatred.

5.2 Which are the arguments against such restrictions on free speech?

5.2.1 Bans on extreme speech is not a solution to the problem of misogyny

Pratik Kanjilal writes in his column that when it comes to extreme expressions, “it is unfair to attack 

originators alone”. He states that in the case of Honey Singh, the artist's audience is also a part of 

the misogyny problem. Anurag Kashyap makes a similar point. He states that people calling for a 

ban on extreme expressions, such as Honey Singh's music, “are on the lookout for a soft target”. But 

it is irrational behaviour to take out “collective rage” over a deeper lying social problem on a 

scapegoat. Honey Singh “is the symptom of the problem, not its root”, as Kashyap puts it. 
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5.2.2 It is more effective to deal with the underlying problem than to restrict free speech

This argument might be seen as independent but related to the aforementioned argument, or as an 

argument of the second order supporting the aforementioned argument. For clarity, I have chosen to 

list this as an independent argument. Kanjilal expresses that in the case of Honey Singh, those 

calling for legal measures “should rather consider dissuading” the rapper's audience. Although 

Kanjilal also mentions a possible objection that could be made against this point of view. Just 

because there is a demand for something, this does not mean that the product always has to be 

tolerated. For example there exists a demand for firearms in India, but this fact can hardly be used 

to support a liberalisation of the market for guns. However, in the case of Honey Singh, seeking a 

ban “is absolutely wrong-headed”, Kanjilal states. “Criticism and disparagement usually suffice to 

turn off audiences.” Anurag Kashyap also uses a version of this argument, stating that the real 

problem that has to be dealt with in India is sexual repression; boys and girls being educated 

separately, not learning how to interact with each other. He additionally mentions that India has 

“archaic rape laws”, and that “the government has been ineffectual at handling the issue of women's 

safety”. Those are the large, social problems that have to be solved in India. “You can't put your 

finger on a single person or a single film and say this is what is causing rapes in the country.”

5.2.3 There is no evidence that allowing extreme expressions can lead to violence

Anurag Kashyap states that it is impossible to claim that Honey Singh's lyrics cause violence 

towards women. Claiming such a thing is just as absurd as claiming that women who wear skirts are 

responsible for rape. This argument is akin to the two aforementioned arguments, built upon the 

premise that there is a widespread problem of misogyny in India, that cannot be blamed upon an 

artist. This argument is also built upon the premise that since there is no evidence that rape rap 

directly causes rape or other physical harm, there is not enough justification for banning such lyrics.

 

5.2.4 It is impossible to enact speech restricting legislation that draws a justifiable line between  

legal and illegal speech

“How much will you ban?”, Anurag Kashyap rhetorically asks in his column. You can find both 

hard-core pornography and bomb making manuals on the internet – if Honey Singh's music should 

be banned, should not the entire World Wide Web also have to be banned for the sake of 

consistency, Kashyap reasons. I interpret this part of his column as a version of the common liberal 

argument that legislation that restricts free speech is problematic, because such laws cannot draw 

boundaries between prohibited and protected speech that will always be clear. And when the scope 

of as law is unclear, it can lead to unnecessary restrictions on free speech.
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5.2.5 Censorship leads down a dangerous path

According to Pratik Kanjilal, censorship is a “contagion” in India, and the government is “ban-

happy”. This makes it “criminal to support censorship, no matter what the provocation”. Kanjilal 

seems to build this argument against restrictions to free speech on the implicit premise that if Honey 

Singh's music would be outlawed, this could lead to what classic liberal theorists call a “slippery 

slope” of censorship of all sorts of cultural expression. The use of the term “contagion”, a term 

borrowed from medical vocabulary, implying that censorship is comparable to a disease or even a 

plague, can also be said to give this argument a pathos-effect. I interpret Kanjilal as trying to 

generate strong feelings for his standpoint. The same could be said about Kanjilal's choice to use the 

term “criminal” in his rejection of restrictions on free speech. It is a very strong term, presumably 

intended to stir up emotion.

5.2.6 Bans are unnecessary when a product can be boycotted

This argument can be found in both Pratik Kanjilal's and in Anurag Kashyap's column. Kashyap 

most strongly makes this point, stating that Honey Singh needs to be shamed, not outlawed. 

Everyone has the choice to boycott the artist's songs and concerts, and one can even say that it is 

“the individual's prerogative” to use that opportunity, as Kashyap puts it. “Each and everyone of us 

should take this responsibility. But we can't force it on anyone.” Kanjilal also argues that the better 

response to Honey Singh's offensive lyrics is a boycott, not a ban, but he problematises his own 

point of view more than Kashyap does. According to Kanjilal, “the argument that everyone should 

be their own censor... is actually impossible to achieve”. Even if you boycott a certain cultural 

product, you will probably meet other persons who have consumed the product and been affected 

by it. And then you will also, somehow, be affected by the ideas manifested in the product. But even 

though Kanjilal brings up this contra-argument to his own standpoint, and agrees with it, he still 

does not support a ban. It is a little difficult to interpret Kanjilal here, but he seems to argue that 

even if the individual's opportunity to boycott extreme cultural expressions is not a sufficient 

solution to the problem of extremism, a ban is certainly a far worse solution. Boycotts need to be 

combined with debate about and criticism pointed against problematic cultural expressions, Kanjilal 

appears to reason.

5.2.7 Even offensive ideas have to be protected as free speech

Pratik Kanjilal writes that Honey Singh's music is “a little provocative”. But, he continues, “it is 

perfectly normal for bad language and lousy ideas to infest popular culture”. Offensiveness cannot 

justify a ban on speech. Anurag Kashyap writes that it is elitist to let some people deem “what is 
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good or bad for the majority of us”. At the end of his column, he states that “People need to 

understand that there is diversity, intellectual as well as moral. This diversity makes up society...”. 

Apart from making this logos-based argumentation, influenced by classic liberal theory on the 

importance of free speech for a democratic, pluralistic society, Kashyap is also using an ethos-based 

argumentation to support his advocacy for state protection of offensive speech. Kashyap writes that 

he, as a director, has been attacked by proponents of censorship after making controversial films. 

“I've gone through this grind for 20 years... and people said the same things about me that they are 

saying about Honey Singh.” This is not really an argument appealing to the reader's intellect, the 

fact that Kashyap has made films that have been censored is not a logical argument against banning 

Honey Singh's music. I rather interpret it as a point that Kashyap makes in order to gain authority 

and confidence, to show that he is an experienced producer of cultural products, and therefore the 

reader ought to listen to his opinion about how to handle controversial cultural expressions.

5.3 Which approach is most sustainable regarding freedom of speech in relation to gender?

5.3.1 The debate over the effects of hate speech

Arundhati Katju argues that hate speech has to be outlawed because it can lead to physical violence. 

Anurag Kashyap argues that there is no evidence of such a connection. Those arguments are both 

surely relevant in a discussion about how to handle hate speech, but are they true? Neither Katju nor 

Kashyap refers to any research on the effects of hate speech to prove their points. Of course, they 

are writing columns for a newspaper with limited space, which might explain why they do not give 

any examples of studies supporting their points of view. However there is support for both 

arguments to be found in existing research and theories on the field. 

Catharine MacKinnon's contested theory on how sexist hate speech can cause men to assault 

women could of course be said to support Katju's argument. Lynne Tirell's research on the role hate 

speech played in the genocide in Rwanda offers less controversial support for the argument that 

allowing hate speech might have fatal consequences. On the other hand, Kashyap's argument also 

finds support in existing theory. First of all, there is Eric Heinze's research that shows that there is 

no clear causal link between violence in the media and violence in society. Secondly, there is L.W. 

Sumner's theoretical attempt to justify why only speech that can be shown to directly incite violence 

shall be illegal, while speech that does not clearly lead to physical harm has to be tolerated. This 

theory can be said to provide a foundation for Kashyap's argument. With this view, incitement to a 

crime is already penalised in India, which makes hate speech legislation unnecessary because it also 

criminalises expressions that do not lead to any crime – hatred is not a crime. 
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Kashyap's argument additionally finds support in C. Edwin Baker's somewhat similar theory on 

how state interference with speech that causes no evident physical harm is non-justifiable, and can 

even lead to undermine democratic legitimacy.

So the argument that hate speech may cause violence, supporting the hypothesis that hate 

speech has to be outlawed, finds support in Western radical feminist theory. While the argument that 

there is not enough evidence of a causal link between hate speech and physical violence to justify a 

ban on hate speech, finds support in Western liberal theory. Which side is right?

Maybe the true answer is to be found somewhere in-between the two conflicting viewpoints. As 

Richard Delgado and Jean Stefancic's overview of several studies on the effects of hate speech 

shows, hate speech does not have to lead to physical attacks to cause physical harm. Victims of 

“only words” may suffer from headaches, depression and become suicidal. The research on the 

devastating effects of negative stereotyping and internalisation on people targeted by hate speech, 

presented by Delgado and Stefancic, is also evidence that hate speech has a harmful effect, albeit 

rather a slow, weary effect than the swift effect of a punch in the face. Or, as Rae Langton puts it, 

hate speech does not usually cause direct harm. But it is powerful enough to gradually change 

norms, and build acceptance for violence. Jeremy Waldron's theory on the accumulative effects of 

hate speech tells a similar story.

Accordingly, there is no academic consensus on whether hate speech is directly linked to 

violence or not. Thus neither Katju's nor Kashyap's argumentation can be deemed totally durable in 

this case. But there is strong academic support for the idea that hate speech does have some harmful 

effects on its targets and on society as a whole, though not necessarily direct effects. Even liberal 

thinkers, notably C. Edwin Baker, do acknowledge that hate speech can have this kind of impact. 

Although classic liberal theory does not deem this a reason strong enough for legal intervention, 

whereas radical feminist and critical race theory does so. The question on how to handle hate 

speech then still remains.

5.3.2 The debate over the effects of enacting hate speech legislation

Anurag Kashyap argues that enacting a hate speech law, that gives a justifiable and workable 

definition of which kind of speech is prohibited, is so difficult that this is a reason not to legislate. 

Pratik Kanjilal argues that all restrictions to free speech risk leading to abuse. Those arguments can 

be viewed as related – if the scope of a law is unclear, this leaves room for misuse of the law by 

those in power. Additionally, both Kashyap and Kanjilal argues that even ideas that many find 

offensive have to be protected as free speech in a democratic society, marked by tolerance and 

pluralism. Arundhati Katju believes the opposite, and argues that enacting an applicable and clear 
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hate speech law is possible – and needed to combat the worst forms of extremism. Again, all 

arguments can be said to be relevant, and find support in the theoretical framework. 

Kashyap's argument that hate speech laws fail to clearly separate hate speech from harsh 

criticism and heated debate, has support from Maleiha Malik's studies on the ineffectiveness of hate 

speech legislation, and from liberal theorists L.W. Sumner's and James Weinstein's philosophical 

attacks on the vagueness of hate speech legislation. The related argument that hate speech laws risk 

leading to “a slippery slope” of censorship is likewise a common liberal fear, present in the classic 

suspicion of government argument. Pascal Mbongo's and Peter Molnar's studies on the effects of 

hate speech legislation in France, and in Hungary during the communist era, are indicators of the 

fact that this is a risk worth taking into serious consideration. Ronald Dworkin's theory on the 

chilling effect that speech restricting laws can have, also provides support for this argument, along 

with Dworkin's theory on the moralism inherent in hate speech legislation. The argument is 

additionally present in counter-speech theory discourse, in both Judith Butler's discussion on the 

risk of extending state power, and in Katharine Gelber's critique of the risk of hate speech laws 

being applied in non-consistent ways. 

The idea that even the most distasteful expressions have to be accepted to protect diversity, 

echoes of the classic liberal arguments from democracy, tolerance, self-fulfilment and truth. But the 

idea can also find support in Ronald Dworkin's theory on freedom of speech as an individual, 

absolute right, rather than an instrumental right important because of its consequences, such as 

strengthening democracy. And as Dworkin points out, it is difficult to prove that hate speech leads 

to greater truth or tolerance in any way – in the case of Honey Singh's lyrics, I doubt that one can 

make a sustainable argumentation defending the point of view that the extreme rhymes have to be 

tolerated because of their important contribution to democracy. Then, perhaps Dworkin's theory 

provides the best support for the “freedom of the thought that we hate argument” made by Kanjilal 

and Kashyap. Dworkin's theory also encompasses the idea that enacting hate speech legislation 

undermines democratic legitimacy, an idea likewise expressed by liberal theorist C. Edwin Baker. 

When Katju writes that she does not want to ban mere obscenity, only extremely hateful 

expressions, it implies that she is aware of the liberal fear that a hate speech law can be given a 

scope that is too broad and be used arbitrarily in ways that may undermine democracy. Katju's 

viewpoint, that such a trap can be avoided, is supported by Lynne Tirrell's theory on how hate 

speech legislation shall define and target “deeply derogatory terms”, and by Jeremy Waldron's 

theory on how hate speech legislation shall concern only expressions of extreme hatred directed 

towards structurally vulnerable groups. Another argument supporting Katju's standpoint, not 

mentioned by her in her column but found in existing theory, is made by Kate McGowan. 
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She argues that all laws can cause hard cases, so saying that a hate speech law might be difficult to 

apply sometimes is not a good reason to reject such legislation. I find this an important argument. If 

hate speech legislation was to be rejected because the scope of the laws can sometimes be difficult 

to interpret for courts, then we might as well reject the entire idea about rule of law. In addition to 

that, I find it worth noting that in the case of Honey Singh, it cannot be said for sure that his lyrics 

would be deemed sexist hate speech by a court, if a law banning such expression existed in India. 

That would be up to the court to decide.

Another line of argumentation, relevant for this discussion but not mentioned in any of the 

columns in The Indian Express, concerns the experience from states that have enacted hate speech 

legislation. As Richard Delgado and Jean Stefancic underline, most democratic countries do have 

some form of hate speech legislation. And according to the two critical race theorists, there is no 

evidence that those states suffer from an overuse of censorship, but there is research suggesting that 

the hate speech laws in function have beneficial effects, decreasing tolerance of extremism. On the 

other hand, the point could also be made that the United States is a functioning democracy, without 

hate speech legislation. 

Whether the effects of hate speech laws are predominantly positive or negative, can thus be said 

to be unclear. Once again, there is no existing academic consensus, and neither Katju nor Kashyap 

and Kanjilal can be said to provide a completely durable argumentation. None of the columnists do 

bring up and consider the most common contra-arguments to their own standpoint on this issue. 

Katju canvasses extended hate speech legislation as non-problematic, despite all objections that 

could be made, and Kashyap and Kanjilal do not mention any of the problems associated with 

allowing extreme expressions.

5.3.3 The debate over the effects of not enacting hate speech legislation

According to Anurag Kashyap, there is an individual prerogative to boycott products that promote 

extreme views, but a ban can never be justified. Pratik Kanjilal argues that hate speech legislation 

shall not be enacted because boycotts and criticism directed at offensive products is a more 

reasonable response. Reversely, Arundhati Katju argues that not enacting a hate speech legislation 

and promoting boycotts as a response, is to mock the targets of hate speech. This argumentation is 

naturally relevant to the discussion about how to handle sexist hate speech.

Kashyap's and Kanjilal's advocacy of a “boycott, no ban solution” seems to me a very liberal 

idea, rejecting state intervention in the private realm and advocating the free choice of speaking 

back at hatemongers as a response to hate speech. Liberal theorist C. Edwin Baker provides an 

extended discussion on this issue, presenting some additional relevant arguments that are not being 
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mentioned by Kanjilal and Kashyap. First, allowing hate speech brings the benefit of keeping hate 

groups overground, not underground. According to Baker this gives the state the opportunity to 

monitor hate groups better, and to avoid the trap of giving hate groups a sense of martyrdom. 

Secondly, Baker claims that enacting hate speech legislation runs the risk of diverting political 

attention from better responses to hatred and structural discrimination. And thirdly, Baker argues 

that tolerating hate speech should decrease the risk of violence, as hatred is allowed to be expressed 

verbally. Although the last of Baker's arguments is challenged by critical race theorists Richard 

Delgado and Jean Stefancic, who refer to studies showing that permitting hate speech does not seem 

to decrease violence. 

Katju's argument that tolerating hate speech gives legitimacy to extremist views, is an idea 

prevalent in radical feminist and critical race theory. The idea is explicit in Catharine MacKinnon's 

theory on how hate speech has a subordinating effect and a silencing effect, and how state 

protection of such speech is nothing but state tolerance of discrimination. The critique that Katju 

throws at her opponents, that their advocacy of boycotts but no bans on hate speech is to mock the 

extent of the problem, is similar to MacKinnon's claim that liberal free speech theory is blind of 

power relations. Katju's argument also finds support in Kate McGowan's and Laura Beth Nielsen's 

critique of the liberal more speech doctrine. Especially Nielsen provides strong evidence that the 

liberal conviction that the solution to bad speech is more speech, is a problematic idea – especially 

when it comes to sexist hate speech, as it is rare and difficult for targets to speak back. Nielsen can 

be said to give convincing theoretical support for the idea that voluntary, individual solutions to hate 

speech, such as boycotts or the possibility to criticise extreme expression, is not a response that is 

sustainable enough. Richard Delgado and Jean Stefancic's theory on hate speech provides similar 

support for this argument.

However, the feminist view is in its turn contested by liberal theory. Ronald Dworkin's line of 

argumentation is important here. He admits that hate speech may have some silencing effects, 

although not to the extent that MacKinnon claims it has. But according to Dworkin, this does not 

merit any form of legislation. As Dworkin puts it, there is no right not to be offended, and no right 

to “circumstances that encourages one to speak”.

A possible response to Dworkin's argument, made by both MacKinnon and by Waldron, is that 

liberal theory generally accepts the idea that individual libel is so harmful that it shall be legally 

regulated. Then one may ask why liberals are so reluctant to regulate group libel, such as hate 

speech. According to Waldron, liberal concerns about the risk of hate speech legislation being used 

in inconsistent ways, is nothing compared to the inconsistency it means to accept individual libel as 

a crime, while not accepting group libel. A related argument found in the theoretical framework, 
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mentioned by both Waldron and counter-speech theorist Abigail Levin, is that classic liberal theory 

accepts some state regulation of the economic market, so liberal theorists should also consider 

accepting interventions in the so called marketplace of ideas.

Once more, it is difficult to determine which line of argumentation is most durable, Kanjilal and 

Kashyap's or Katju's. Both sides have some theoretical support, but none can be said to be 

uncontested.

5.3.4 The debate over the effects of having a hate speech legislation, but without gender as a  

concerned category

Arundhati Katju argues that it is discriminatory for India to have a hate speech legislation that does 

not protect women as a category, when women are such a vulnerable group in the Indian society. 

The relevance and durability of this claim is evident in reports on the dire situation for women in 

India. Katju also argues that not including gender as a category in the hate speech ban is to suggest 

that women are not full citizens of the country. 

These are important arguments, and it is remarkable that they are not met by Katju's opponents. It 

is likewise remarkable that those arguments find support in both Western liberal and radical feminist 

theory, unlike Katju's other arguments that are influenced by feminist theory only. 

Liberal theorist Eric Heinze's research on the categories of people protected by hate speech bans 

in various countries, shows that justifying why some categories are protected by the bans, while 

others are not, causes problems in several jurisdictions. Carolyn Evans's theory on sexist hate 

speech shows that violence towards women is just as serious a problem as racist violence, and 

therefore, hate speech bans that do not include gender as a category are questionable. 

Likewise, Catharine MacKinnon's radical feminist theory on the harms of sexist hate speech 

supports the idea that gender should not be left out as a category in hate speech legislation. Jeremy 

Waldron's contribution to the discussion is noteworthy as well. Waldron, just like Katju, highlights 

the importance of citizenship. According to Waldron, the state has to protect “the dignity of equal 

citizenship”, by giving vulnerable groups of citizens protection under hate speech legislation. And 

women are clearly a vulnerable group in most societies, Waldron argues, since they are targeted by 

a mass of expressions advocating the idea that they are not of equal standing to men. Of interest is 

also Laura Beth Nielsen's theory on how sexist hate speech may have a deeper silencing effect than 

racist hate speech, and yet regulations of hate speech target only racist speech in most jurisdictions, 

as in India. Nielsen suggests that this could be about to change, since research on the harms of 

sexist speech is developing. The idea that there might be a global shift in the approach to sexist 

speech is mentioned also by MacKinnon. As she points out, several states, even the United States, 

52



have enacted laws that criminalise verbal sexual harassment at the workplace. Perhaps those laws 

will in the future be extended into regulating all public places.

But while the argument that it is discriminatory not to include gender in hate speech legislation is 

found among both liberal and feminist thinkers, the theorists disagree on how to handle the 

problem. In this case, the liberal solution would be to abolish the hate speech legislation in India, 

while the feminist solution would be to extend the law to include gender – and perhaps incite a 

debate on whether not to also include other categories, such as sexual orientation and disability.

5.3.5 The most sustainable approach – a third way?

As shown, Arundhati Katju's argumentation for including gender in the Indian hate speech ban is 

similar to argumentation found in Western radical feminist and critical race theory. Pratik Kanjilal's 

and Anurag Kashyap's argumentation against such restrictions to free speech is similar to Western 

liberal thought. The problem is that both lines of argumentation are contested, which is evident not 

the least in the fact that the scope of hate speech legislation varies largely between all democratic 

countries. There is no consensus on which approach is the best. 

In this case, I find that counter-speech theory offers a new perspective worth taking into account. 

This theory allows for a multi-dimensional analysis of the problem of hate speech. Counter-speech 

theorists such as Judith Butler, Katharine Gelber and Abigail Levin acknowledge the arguments 

made by liberal theorists on the problems of restrictions to free speech, and arguments made by 

feminist and critical race theorists on the problems of allowing hate speech to thrive. It seems to me 

a sustainable viewpoint, since there is empirical evidence that both sides are, at least to some extent, 

right. 

In this case, I also find counter-speech theory compatible with Indian postcolonial feminist theory 

on the specific problems connected with legal regulation of sexual speech in India. Relevant to the 

discussion is Ratna Kapur's theory on how colonialism created a strong nationalism in India, a 

powerful movement that tends to frame issues on sexuality in a conservative, not so women-

friendly way, in order to distance Indian culture from Western culture. In turn, the relevance of this 

theory can be found in the debate following the Delhi gangrape case. As described in chapter 2 of 

the thesis, providing a background for this study, the gangrape caused a clash between nationalists 

blaming the rape on westernisation, and feminists blaming the rape on Indian conservative culture. 

Kapur's fear – that feminist calls for new legislative measures for the sake of women's safety in 

India, risk to backfire and be used by nationalists to regulate women's behaviour rather than the 

behaviour of abusive men – seems legitimated. In the debate following the gangrape case, 

nationalists criticised Indian women's rights to use cell phones, to go out on their own and to wear 
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skimpy clothing. Kapur's theory works as a reminder of the fact that even if a feminist approach to 

this case may seem theoretically reasonable, it could be very risky in Indian reality. Could 

Arundhati Katju's feminist calls for a new ban on sexist hate speech lead to unwanted effects in the 

Indian context, such as censorship of all sorts of sexual expression? According to Ratna Kapur, and 

fellow Indian postcolonial feminist Shohini Ghosh, this risk is so real that it might better not be 

taken. But both Indian academics also agree that misogyny and violence towards women is a large 

problem in India, and thus the state is obligated to handle extreme sexist speech in some way. The 

solution to the problem, explicitly proposed by Kapur, is counter-speech.

But while Kapur refers to Judith Butler's version of counter-speech theory, I find Gelber's and 

Levin's theoretical approaches more sustainable in this case. Butler's suggestion that targets of hate 

speech shall use the bad speech in “counter-hegemonic ways” seems to me somewhat optimistic. If 

violence towards women is considered epidemic in India, and portrayals of such violence as 

acceptable is intermittent in Indian popular culture, it could be deemed that it is quite a burden to 

put on the women of India to ask them to personally counter all misogynistic expressions that they 

face. This is also the implication of the critique that Gelber and Levin are directing towards Butler's 

version of counter-speech theory; that Butler's approach is too individualistic. I find that Gelber's 

and Levin's proposal, that the state shall help providing responses to hate speech, is of great 

relevance. In the case of Honey Singh, such a response could perhaps entail a state sponsored 

campaign against violence towards women in India, state sponsoring of women's rights groups that 

are questioning and debating the lyrics of Honey Singh, or even state promotion of more female 

artists.

Such a solution would both avoid the risk of detrimental censorship that an extended hate speech 

ban could lead to, and avoid the risk of ignoring the harms that Honey Singh's lyrics and similar 

expressions can cause, especially in a country with a dire equality-record like India.

The counter-speech approach can also be said to find some approval among all three columnists 

in The Indian Express. The arguments made by Kanjilal and Kashyap, stating that a ban on sexist 

expression does not solve the underlying problem of misogyny and sexual repression in India, and 

that there are more effective solutions to the problem than a ban, may be interpreted as support for a 

counter-speech approach. Neither Kanjilal nor Kashyap is arguing that Honey Singh's music, and 

the inequality it is a symptom of, poses no problem for the state at all. As mentioned, Kanjilal calls 

for a critical debate about the meaning of the lyrics, and Kashyap challenges India's “archaic rape 

laws” and claims that the government must do more to guarantee safety for women in India. The 

idea that extreme expressions are mere symptoms of a larger problem, that has to be dealt with in 

more elaborate ways than a hate speech ban, is present in counter-speech theory. The idea also finds 
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support in liberal theory, as in C. Edwin Baker's, Peter Molnar's, Eric Heinze's and Maleiha Malik's 

advocacy of fighting negative stereotyping, discrimination in employment and education, and 

unequal socioeconomic conditions, instead of legislating against hate speech.

Also in Arundhati Katju's column notions of counter-speech theory can be found, as she describes 

the violence that women face in India as an underlying problem. Perhaps Katju, as well, could agree 

on a counter-speech approach that would attack the root of the problem first. And if one would ask 

the people mainly concerned by this debate – the Indian women – I find it reasonable to believe that 

most of them would find measures to improve their living conditions and physical safety, such as 

more socioeconomic equality and more effective law enforcement when it comes to sexual crime, 

more important than the enactment of a ban on sexist hate speech.

But even if India would adopt a counter-speech approach in this case, and reject a ban on sexist 

hate speech, one problem would remain. The current Indian hate speech ban, that prohibits hate 

speech targeting religious and racial groups and castes, would still be difficult to justify. 
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6. Conclusion and recommendations
In the columns in The Indian Express, several arguments for including gender as a category in the 

Indian hate speech ban, and several arguments against it, were found. The arguments are all 

relevant, but neither line of argumentation can be deemed completely durable in relation to existing 

research and theory in the material I have analysed. Though the arguments in favour of including 

gender in the Indian hate speech legislation, all made by columnist Arundhati Katju, are arguments 

appealing to the reader's intellect, logos. Whereas some of the arguments against such legislation 

contain elements of ethos and pathos, argumentation appealing to authority and emotions. Thus, the 

counter-legislation argumentation can possibly be said to be a little weaker than the pro-legislation 

argumentation.

The argumentation in favour of a ban on sexist hate speech is similar to argumentation found in 

Western radical feminist theory, and the argumentation against such a ban is echoing of Western 

liberal thought. These two conflicting strands of philosophy, feminist and liberal, are criticised by 

postcolonial thinkers who are arguing that the Western theories are not applicable in a postcolonial 

context, such as in India. Indian postcolonial feminist Ratna Kapur proposes a third possible 

approach to cases where the right to free speech collides with the right to equality for women, that 

she deems most suitable in Indian circumstances. She advocates a counter-speech approach, which 

could be described as a middle way, between a liberal and a radical feminist approach.

A counter-speech approach to the case of sexist hate speech in India is not only compatible with 

an Indian postcolonial perspective and likely to appeal, at least to some extent, to both radical 

feminists and liberals. Some support for a counter-speech approach can also be perceived in all the 

three studied columns in The Indian Express. Therefore, a counter-speech approach seems to be the 

most sustainable way to handle sexist expression in India, such as Honey Singh's music.

And though this study has been focused on India and the case of Honey Singh, the results of the 

study could be of interest to other jurisdictions as well. A discovery I made while writing this thesis 

is that issues regarding freedom of speech and gender seem to be under-observed, not only in an 

Indian context. As mentioned in the beginning of the thesis, the right to freedom of speech is 

guaranteed in ICCPR, whereas prohibitions on hate speech directed towards racial and religious 

groups are acknowledged as reasonable and recommended restrictions to free speech in ICERD. 

There is a lot of literature and research on the possible conflict between those two formulations. 

Most democratic states have adopted hate speech legislation targeting speech directed at racial and 

religious minorities, whereas the United States has not. There is an ongoing academic debate on 

which approach is the best, the so called American or European way. The largest global 
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controversies concerning the scope of free speech all concern this demarcation between free speech 

and the right to equality for ethnic and religious groups. Cases concerning the boundaries of free 

speech and women's right to equality, such as the case of Honey Singh, have not drawn the same 

global attention. Few states have enacted hate speech legislation that encompasses gender as a 

category, and neither is such legislation recommended in CEDAW, as it is in ICERD. While 

searching for earlier research on the topic, my findings were meagre. Most of the theory I have 

found regarding free speech in relation to gender have concerned pornography only, not sexist 

expression in general. And the issue is often framed as a question of morality or obscenity, not hate 

speech. Both in Indian legislation, as shown, and apparently also in other jurisdictions.

Even though I did not come to the conclusion that Arundhati Katju's arguments for including 

gender in the Indian hate speech ban are entirely durable, I want to highlight that she raises a 

substantial question in her column. If a state shall have a hate speech legislation at all, should not 

gender be included as a protected category? If one of the most common justifications for legislation 

targeting racist hate speech is that racial violence has deep historical roots in the jurisdictions with 

such legislation, should not the dark history of femicide also be taken into consideration by 

legislators? Not only in India, as femicide unfortunately is a global phenomenon.

As mentioned in the theoretical chapter of the thesis, the effects of sexist speech on its targets is 

also an under-researched field, compared to research on the effects of racist speech. This is an issue 

of importance, not the least in a Swedish context, the context where I myself belong. Sweden does 

have a law on hate speech, but without gender as a category. After intense public debate, sexual 

orientation was added as a category in the Swedish law in 2002. A discussion on whether to include 

persons with disabilities and gender as categories in the legislation has also been taking place in the 

media. This could be a sign implying that the view of hate speech legislation, as a protection for 

racial and religious minorities only, is about to change in Sweden. And similar debates are being 

held in other countries. Perhaps a global shift of the view of hate speech legislation could be 

expected. Either, the shift could lead to more jurisdictions extending their hate speech laws in order 

to include more categories such as gender, to avoid being criticised for having legislation that is 

discriminatory towards groups that are considered vulnerable to the same extent as ethnic and 

religious minorities. Or, the shift could lead to more jurisdictions abolishing their hate speech laws. 

But if such a shift would take place, and lead down the second path – a trend towards an 

abolishment of hate speech laws – a counter-speech approach could be recommended as a tool for 

states to handle extreme speech. There might not exist any consensus on how to regulate extremely 

hateful expressions, but there is a consensus that such speech does have some negative effects on 

society as a whole, and therefore handling such speech could be said to be of state concern. 
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I give little credence to the hard-core liberal, or libertarian, answer – that free speech is an 

absolute right, and that the state shall not intervene with expression at all. This could be considered 

a very individualistic, capitalist approach. The argument “you are free to vote with your wallet”, 

implying that everybody is free to boycott products expressing extreme views, puts all the 

responsibility for issues regarding structural hatred towards vulnerable groups on the individual. 

Moreover, this view does not even give all individuals the same opportunity to take on 

responsibility. The size of one's wallet varies between individuals, thus with this approach people 

are not given equal standing, such as in one person, one vote. Neither is state responsibility 

considered, nor is corporate responsibility taken into account. As an example, in the case of Honey 

Singh, I find the issue of corporate responsibility of great importance. Can the record company 

promoting Honey Singh's music be said to totally lack accountability of the ideas expressed in his 

music? 

In addition to that, I find it noteworthy that white power music groups are hardly being signed by 

reputable record companies nowadays, whereas music expressing deep hostility towards women 

does not seem to be rejected by large music labels in the same way. Honey Singh is only one 

example of this. Another example is the American artist Rick Ross, topping the charts and signing 

sponsor deals with Reebok – while rapping about putting drugs in women's drinks and raping them, 

as an online campaign recently highlighted. How does it affect power relations between men and 

women going out to a club together where such music is accepted as a backdrop for a good night 

out, one might wonder. 

Finally, this discussion does not only raise questions about whether an analogy between race and 

gender could and should be made in the case of hate speech. The debate also raises questions about 

the human rights system as a whole. Is the system too tinged by a liberal and individualistic 

outlook? Issues regarding the conflict between the right to free speech and the right to equality for 

vulnerable groups, brings this question to a head. Perhaps the view that human rights are purely 

individual, is questionable. Perhaps the case could be made that every individual has his or her 

rights in relation to other people. With this view, the right to freedom of speech is not merely a 

negative, individual right – the right to say whatever without state interference. Instead, this view 

implies that the right to free speech can also be positive, the right to speak in an environment where 

one is not silenced and howled down, at least not to a larger extent than others are. This is the exact 

opposite of the liberal view of the right to free speech that Ronald Dworkin is advocating, but in 

accordance with the view that counter-speech theorist Abigail Levin proposes. As mentioned, Levin 

withholds a “reciprocal interest view of rights”, where the right to free speech has three right-

holders; the speaker, the listener, and society as a whole. This view can also be detectable in 
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counter-speech theorist Katharine Gelber's use of Martha Nussbaum's capabilities theory in order to 

motivate why the right to free speech is better not viewed as intrinsic. Instead, one shall pose the 

question what the right to free speech can do for people and for society. 

This conflict, between the view of rights as merely individual or not, is often framed as a conflict 

between a Western and a non-Western outlook. But in the columns studied in this thesis, two Indian 

debaters are arguing in favour of a very individualistic approach to rights, and one Indian debater is 

arguing in favour of an approach to rights as reciprocal. This could imply that the dividing line in 

the human rights discourse is not between Western and non-Western debaters, as often is suggested, 

but rather between debaters with a (liberty-maximising) liberal and a non-liberal outlook. Perhaps 

the critique sometimes thrown at the human rights system for being a Western idea, is somewhat 

perfunctory. Perhaps the critique should rather suggest that the human rights system is too shaped 

by liberal ideas.

Accordingly, this study can be said to have reached one conclusion. There are mainly feminist 

arguments for including gender in the Indian hate speech ban, and mainly liberal arguments against 

it. But the most sustainable approach seems to be somewhere in-between; a counter-speech 

approach. Meanwhile, the study can be said to have raised some new questions, perhaps of interest 

for further research. 

First, there is the question regarding why gender is not included as a category in hate speech 

legislation in most jurisdictions, and whether sexist speech ought to be regulated more like racist 

speech is. Second, there is the question regarding whether the human rights system is too influenced 

by a liberal view of rights as individual, and if the system ought to comprise a consideration of the 

public good.
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8. Appendix
“Just bad taste” by Pratik Kanjilal, published Fri Jan 04 2013

The rapper and entrepreneurial musician Honey Singh has been denied a performance venue, but it 
would have been more civil to deny him an audience instead. The Gurgaon hotel where he was to 
perform cancelled the fixture following an uproar on social media and an FIR lodged in Lucknow. 
The campaign called for a ban on the singer, while the FIR sought punitive measures. They were 
well intentioned but regressive moves.

It would take courage amounting to foolhardiness to defend Honey Singh's taste, with the trial 
beginning in the most horrifying rape case ever in Delhi. The songs in question are nothing like 
Singh's work for the movies. The lyrics are unprintable, the sentiments they express unspeakable 
and the body parts they reference unmentionable. Reproducing the text in a newspaper would invite 
obscenity charges, but it is freely available on the internet and readers can arrive at their own 
conclusions. Indeed, making up one's own mind is always better in these matters.

With the placidity of a bullock harnessed to an oil press, the debate on censorship treads the same 
tired path every time a cultural product gets someone mad. Conservatives demand a ban, insisting 
that the slightest exposure would defile the national mind and destroy our precious civilisation. 
Liberals shake their heads and wag their forefingers. If it turns you off, turn it off, they say. Both 
solutions are broken.

The government has become so ban-happy, and stay orders are so easily procured from the lower 
courts, that it would be criminal to support censorship, no matter what the provocation. It is bad 
enough that films are censored, but other media should be defended from the contagion.

The argument that everyone should be their own censor sounds convincing, but is actually 
impossible to achieve. Individualism rightly valorises the autonomy of the human will but in order 
to switch off, the individual must not only reject the offending product, but also switch off the world 
altogether. Commercial culture does not exist in standalone form. It is an ecosystem of arts and 
ideas in constant flux, all around us. You can switch off a film or video that offends you, but if you 
thereafter meet people who have seen it and been deeply affected by it, and they try out its ideas on 
you, did you really manage to switch off?

Objections about creative work are shrugged off. It can't just take over your mind, can it? True, it is 
impossible to take over the mind of people who have access to multiple discourses. But what of 
people who can access — or prefer to access — only a certain kind of discourse? In the absence of 
competing versions of reality, their minds are easy targets. You do know that large sections of 
humanity are committed to the most outlandish ideas, don't you? We call them religious beliefs. 
They are compelling cultural artefacts.

The transmission of culture is not linear but circular. It is a feedback loop linking originators, 
distributors and consumers of cultural products. All are stakeholders, and it is unfair to attack 
originators alone. Those who would ban Honey Singh should rather consider dissuading his 
audiences. On the other hand, we have the specious argument that Singh's least mentionable 
numbers are legitimised by the existence of an audience for them. There is a huge demand for guns 
in India, but that should not urge us to liberalise the market for firearms.

Singh may be a fringe musician, but he sells himself and his laddish music quite well. He could not 
have done it without being a little provocative. Popular music is a hardscrabble market and some of 
its leading acts and performers have used obscenity to market themselves. The German band 
Rammstein was fined and put in the lock-up for simulating sadomasochism while performing their 
best-known number, "Bück Dich". Four decades after his death, the state of Florida pardoned Jim 
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Morrison for an act allegedly involving indecent exposure.

It is perfectly normal for bad language and lousy ideas to infest popular culture, but to seek a ban is 
absolutely wrong-headed. Criticism and disparagement usually suffice to turn off audiences. And 
the internet is a formidable force multiplier for criticism. But public pressure cannot ratchet up to 
coercion, or it would be no better than the mobs organised by political parties to shut down cinemas 
and vandalise galleries.

In May 2010, the curtain went up in London on a play titled Behzti, which depicts a rape in a 
gurdwara. It had been on ice since 2004, when violent protests by Sikhs in Birmingham closed 
down the premiere. That taste of Indian-style public opinion had shocked Britain. It was no better 
than a ban, was achieved purely by popular pressure and amply demonstrated what can happen 
when it floors the pedal.

“All atwitter” by Anurag Kashyap, published Fri Jan 04 2013

We have become a nation of angry people. In the last one year, we have witnessed how the common 
man, overcome with rage, has taken to the streets, to protest, to react and to say "no". Rage is good 
when it gets you to go out and deal with what you have a problem with. But I do think that, 
somewhere, our collective rage is going out of control. We have stopped thinking rationally.

In the guise of rage and outrage — Twitter's favourite currency — we are in danger of becoming a 
nation of lynch mobs. We are on the lookout for a soft target and once we spot it, we take out all our 
pent up rage on him/her. This is what I feel has happened with the recent case of Punjabi bhangra 
rapper Yo Yo Honey Singh.

Let's be real — nobody was aware of his songs until this controversy about the lyrics flared up. 
These songs have been on the net for years and they were dying a quiet death. Even I wasn't aware 
of them, or of Honey Singh.

I'm defending him because I have a problem with this irrational behaviour that we as a nation seem 
to be now showing. We are getting caught up in a kind of elitism — intellectual, moral and even at 
the level of individual conscience — where some people, mostly on Twitter, deem themselves 
intellectually or morally superior to decide what is good or bad for a majority of us.

Certainly, you can have a problem with what Honey Singh is singing (just for the record, the song 
"Balatkari" was written not by him but by the Pakistani band Zeest and I absolutely agree that those 
are horrendous lyrics). But that doesn't mean you ban him. He has a right to exist and sing about 
what he wants to. We have the choice not to listen to the song or go to his concert. Singers like 
Honey Singh exist because there is a market for them — there are consumers who consume his 
content. He is the symptom of the problem, not its root.

The issue we need to address is that of mindset. The issue is repression. Where does the song 
"C***t" come from? It comes from repression. It's the lament of a boy who has been rejected by a 
girl and is expressing his feelings musically. It might be a crass song but crass also has the right to 
exist. If we don't want the lyricist to write songs like these, we need to enter into a dialogue with 
him. We need to shame him. But we can't ban him by saying that his lyrics are causing rapes. If you 
do that, then how are you different from the khap panchayats who insist that girls who wear skirts 
invite rape?

As a country, repression is one of our biggest problems. You can't tackle repression with 
suppression. The fact is that boys and girls in our country don't know how to interact with each 
other. When I was 16-17 years-old, I went to college in Varanasi and I remember I was so stunned 
to see girls in skirts that I couldn't stop staring at a girl's legs. A girl came up to me and completely 
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shamed me by asking why I was behaving in that manner. The fact was that I had never seen girls in 
skirts. I came from a small town where girls were always covered up. Those three years that I spent 
in college, interacting with girls, changed my mindset.

I made Gangs of Wasseypur and people were laughing at all the wrong places. Mostly at the gaalis. 
Where did that laughter come from? While watching a horror film, people laugh out of fear but in 
this case they were laughing out of repression. Saying the unspeakable got them laughing. That's 
what happens with songs like "Balatkari".

There is so much comment on the objectification of women in item songs. These songs exist 
because people flock to the theatres to watch them. Filmmaking is a business that needs consumers 
to survive. If people go to the theatres and endorse these films and these songs, Friday after Friday, 
then what are we supposed to do? A film like I Am comes and disappears, a film like Chittagong is 
released and nobody goes to see it. You talk of filmmakers and pop culture taking a firm stand on 
social responsibility. Well, then I think it's the individual's prerogative whether or not he or she 
takes the responsibility. Each and every one of us should take this responsibility. But we can't force 
it on anyone.

Howsoever offensive something is, you are not going to solve it by banning it. You can boycott it, 
but you can't stop it from existing. If there is a poisonous creeper on a tree, we need to nurture it 
differently. We can't cut down the tree and expect the problem will be solved.

I've gone through this grind for 20 years. I made Paanch and people said the same things about me 
that they are saying about Honey Singh. I've also been banned but I still make the films I want to. I 
have suffered it.

People need to understand that there is diversity, intellectual as well as moral. This diversity makes 
up society and every society has its share of the tragic and the unfair. If you want to change 
something, become that change yourself. Begin at home. Stop buying the content that offends you. 
But you can't stop others from making that content. We live in a world where all kinds of 
pornographic material is freely available on the internet. The internet even teaches you how to make 
a bomb! How much will you ban?

Agreed, we have archaic rape laws and the government has been ineffectual at handling the issue of 
women's safety, but this is a social problem. A single individual is not responsible for it. You can't 
put a finger on a single person or a single film and say this is what is causing rapes in the country. 
We need to take responsibility for ourselves and bring about change.

And let's not fool ourselves — Twitter won't bring the change.

“Let's call it hate speech” by Arundhati Katju, published Wed Jan 09 2013

The debate over whether to ban Honey Singh's music has been wrongly characterised in terms of 
obscenity and censorship. The real issue is of recognising hate speech, and addressing a legal 
framework that does not view women as full citizens.

Both Anurag Kashyap ('All atwitter', IE, January 4) and Pratik Kanjilal ('Just bad taste', IE, January 
5) have defended Singh's work, but neither can bring themselves to quote his lyrics: In "C***t", the 
protagonist sings of assaulting a woman after intercourse and subjecting her to genital mutilation (is 
that what Kanjilal calls "a little provocative"?). Honey Singh has, of course, denied any connection 
with this song, but interestingly, both Kashyap and Kanjilal proceed on the assumption that it is his 
work.

Similar misogynistic trends run through much of Singh's music. My objection here is not to songs 
which may be classified as merely obscene (what Kanjilal might describe as having "bad language 
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or lousy ideas"), or even those which draw on troublesome tropes of women as gold-diggers or 
prostitutes. Unfortunately, Singh's music goes beyond this. "Yaar Bathere" (Many lovers) describes 
a woman who has multiple partners after having taken expensive gifts from the protagonist. In the 
accompanying video, Singh and singer Alfaaz stand among 10 men outside an apartment building. 
An overturned car is burning. Singh jumps onto the car and proceeds to smash its windows with a 
baseball bat. A group of women on a balcony look down at this scene, our vision of them obscured 
by thick smoke.

If the women in this video were replaced by members of a religious community, there would be no 
question that this music incites violence against that community. In fact, such incidents happen to 
women in real life. Acid attack survivors frequently describe scenarios where men, believing 
themselves to be scorned, take recourse to violence and mutilation. Kashyap himself, in an 
interview about Gangs of Wasseypur, acknowledges Bollywood's influence in small towns: "The 
real fan base of Bollywood is in Wasseypur. I have not seen this kind of confluence of Bollywood 
and crime elsewhere. The dialogues they have memorised from films become their constant punch 
lines." Why is Kashyap so reluctant to make similar connections about women and violence when it 
comes to Honey Singh?

Speech about women is judged within a matrix of obscenity and censorship rather than being 
recognised as hate speech. Under Article 19 of the Constitution, the fundamental right to freedom of 
speech and expression does not extend to incitement to commit an offence. Hate speech — any 
form of communication which vilifies a person or group based on their identity, and incites violence 
or prejudice against them — ought to be outside the protection of Article 19.

The law does not meet this standard when it comes to women. Gender-based hate speech is not an 
offence under the Indian Penal Code. At most, Section 505 punishes statements or rumours that are 
likely to incite any class or community of people to commit an offence against any other class or 
community of persons. Similarly, making statements or spreading rumours which cause fear or 
alarm in any section of the public is an offence.

Section 153-A, which directly addresses hate speech, criminalises speech that promotes feelings of 
hatred, enmity or ill-will between different religious, racial, language or regional groups or castes or 
communities, on grounds of religion, race, place of birth, residence, language, caste or community. 
The section also recognises drills, exercises and movements where the participants are likely to use 
criminal force or violence against any religious, racial, language or regional group, or caste or 
community, and where this drill/ exercise/ movement would, for any reason whatsoever, cause or be 
likely to cause fear, alarm or a feeling of insecurity amongst members of this group, caste or 
community.

Section 153-B speaks directly to citizenship. It criminalises speech that propagates that any class of 
persons, because they belong to a particular religious, racial, language or regional group or caste or 
community, be denied or deprived of their rights as citizens of India.

Gender is conspicuous here by its absence. The law on hate speech does not recognise gender 
among the categories of identity that affect citizenship. Speech that suggests women are not full 
citizens, or causes fear in the mind of women as a group, is not punished. Yet citizenship is more 
than merely the right to vote every five years. It is the right to live in your country without fear. In 
the absence of this right, Kashyap and Kanjilal's solutions — to refuse to consume Singh's music, or 
to criticise and disparage those who consume it — make a mockery of the violence that women face 
every day. Kashyap may dismiss Honey Singh's song as "the lament of a boy who has been rejected 
by a girl and is expressing his feelings musically", but to women watching Singh's video, the 
message is clear: the men we reject may show up outside our homes, armed not with music but with 
acid.
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