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Abstract 

 

During the last decade, a number of U.S. government officials have been using modern 

technology, such as personal email accounts and computers, to evade certain 

transparency legislation. Similar tendencies of strategic evasiveness can also be 

identified in Sweden. By comparing U.S. and Swedish history, legislation, and specific 

modern examples, I reach the conclusion that with regards to governmental 

accountability, modern technology presents both positive and negative aspects. While 

modern technology gives government officials a way of preventing sensitive or 

embarrassing information to be released, or otherwise further a hidden political agenda, 

it also provides private organizations and individuals with various ways of keeping 

government accountable. In order to minimize the negative effects, issues such as 

incentive structures, technological boundaries, court review, and the general scope of 

government need to be considered.  

 

 

Sammanfattning 

 
Under det senaste årtiondet har ett flertal amerikanska tjänstemän använt modern 

teknologi, såsom personliga e-postkonton och datorer, för att kringgå 

transparensfrämjande lagstiftning. Liknande tendenser av strategiskt kringgående kan 

även identifieras i Sverige. Genom att jämföra amerikansk och svensk historia, 

lagstiftning samt enskilda aktuella exempel, drar jag slutsatsen att modern teknologi för 

med sig såväl positiva som negativa aspekter med avseende på offentligt 

ansvarsutkrävande. Medan modern teknologi ger tjänstemän möjligheter att hindra 

känslig eller besvärande information från att komma till allmän kännedom eller i övrigt 

driva en dold politisk agenda, ger det även privata organisationer och individer stora 
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möjligheter att hålla det offentliga ansvarigt. För att minimera de negativa effekterna är 

det nödvändigt att beakta frågor som incitamentsstrukturer, teknologiska gränser, 

domstolsgranskning, och den generella omfattningen av det offentligas verksamhet.  
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Translations  
 

When referencing Swedish legislation I have to the fullest possible extent used those 

translations that are made available on the website of the Swedish Riksdag or the 

Cabinet Office. The three most frequently referenced acts are the Instrument of 

Government1 (Sw. Regeringsformen SFS 1974:152), the Freedom of the Press Act2 (Sw. 

Tryckfrihetsförordningen SFS 1949:105) and the Public Access to Information and Secrecy 

Act3 (Sw. Offentlighets- och Sekretesslagen SFS 2009:400). While referencing these 

translations I noticed that certain language were different when compared to the 

language of U.S. legislation, such as the Freedom of Information Act. For instance, the 

Swedish translation official document is called public record, and the term fundamental law is 

called constitutional law. While I used these translated terms, I changed some of the 

words to produce a better reading experience. Thus, I changed authority to agency and 

Section to §, in order to make it more coherent.  

Any use of the term “liberal” is to be interpreted in its American fashion, which 

traditionally has been synonymous with progressive or, more bluntly, leftist. The Swedish 

term “liberal” is more suitably translated by using connotations such as libertarian or 

conservative. While this might be confusing for some Swedish readers, it makes 

referencing to U.S. literature easier.  

 

 

 

 

 

 

                                            
1 http://www.riksdagen.se/Global/dokument/dokument/laws/the-instrument-of-government-2012.pdf (3/5 
2013) 
2 http://www.riksdagen.se/Global/dokument/dokument/laws/the-freedom-of-the-press-act-2012.pdf (3/5 
2 http://www.riksdagen.se/Global/dokument/dokument/laws/the-freedom-of-the-press-act-2012.pdf (3/5 
2013) 
3 http://www.government.se/sb/d/11929/a/131397 (3/5 2013) 
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1. Introduction 
 

Knowledge will forever govern ignorance, and a people who mean to be their own Governors, must arm 

themselves with the power knowledge gives. — James Madison  

 

Government transparency is a subject, which if discussed broadly, gives rise to a variety 

of different questions, both legal and societal. In my opinion, for the discussion to be 

fruitful, you need to have some basic understanding as to why government 

transparency is desirable, when it matters the most, and what kinds of limits to 

openness, if any, there should be. Even though these are questions that could be 

answered without a legal approach, it is hard to approach them in the manner they 

deserve without resorting to legal doctrines, interpretations, and enforcement 

structures. After all, government transparency is a way of keeping government officials 

accountable, and both Sweden and the U.S. are nations that have a tradition of rule of 

law, even though they differ between the countries.4 

 The problem of government officials evading transparency laws is obviously not 

a new one, but it does seem that the introduction of so-called modern technology in 

governmental business has created if not a culture, then certainly a wave of resembling 

cases, where officials use various means to either avoid the scope of transparency laws 

or “erase the tracks” retroactively when certain communications are in risk of being 

produced pursuant to disclosure request from the public.  

 For a number of reasons, the U.S.-related examples in this thesis will be cases 

where government officials are conducting business under the supervision of the 

Obama administration. First, this is a natural causation of the fact that I try to use as 

contemporary examples as possible. Second, analyzing the behavior of officials under 

the Obama administration is particularly interesting due to the fact that transparency 
                                            
4 See for instance the Swedish Instrument of Government Chapter 1 § 1 and Marbury v. Madison, 5 U.S. 137 (1803) 
in which Chief Justice Marshall coined the famous ”the Government of the United States has been emphatically 
termed a government of laws, and not of men”. See however Sterzel, Komparativ konstitutionell rätt, p. 75, who 
argues that Sweden’s traditions are more important than actual constitutional rule of law, with the latter emerging 
as recently as two decades ago.  
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was a key pledge when Obama was inaugurated as president. Obama released a 

memorandum in January 2009 which stated, among other things, that: 

  

“My Administration is committed to creating an unprecedented level of openness in Government. We 

will work together to ensure the public trust and establish a system of transparency, public participation, 

and collaboration. Openness will strengthen our democracy and promote efficiency and effectiveness in 

Government”.5 

 

Third, you could argue that the Democratic Obama administration has resulted in a 

larger, more active government, than what has often been the case through U.S. history. 

There is a risk that a larger government creates agencies with more power, which 

attracts agency officials with a so-called “activist agenda”. One possible indicator of this 

is that a number of FOIA evasions have been undertaken by officials at the 

Environmental Protection Agency (EPA). Considering the conflict between 

environmental regulations and free-market capitalism, it would not be overwhelmingly 

surprising if government careerists with liberal agendas were aiming to conduct official 

business and issue regulations with other motives than those that are expressed in 

EPA’s Congressional mandate (applying the old saying that environmentalism is like 

watermelons: green on the outside, red on the inside).  

 As will be explained below, there are also Swedish examples where modern 

technology, such as emails, has been used in a way that are risking being opposite to the 

intention of the legislature. After comparing Swedish and U.S. history and legislation 

regarding the production of public records I will list and discuss examples where 

modern technology, such as laptops, mobile phones, emails, and instant messaging, 

have been used to evade transparency laws. Based on the comparison between Swedish 

and U.S. law, I will then answer the question whether transparency evasion is a problem 

that requires any new legislation. In answering that question, I will have to approach 

                                            
5 See Federal Register 74 FR 4685. Obama also released another memorandum requesting federal agencies to 
perform discretionary disclosures when possible as well as directing Attorney General Holder to draw up new 
Freedom of Information Act guidelines. Obama’s transparency pledge will be discussed further in chapter 7.  
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issues such as whether openness always is appropriate, what incentive structures exist 

for those handling requests for releasing records, and what positive progress has been 

and can be made by the use of modern technology.6 

 

2. Scope and Limitation 
 

The subject of government transparency and accountability is a wide subject, even 

when discussed in connection to a single country. Since this thesis aims at producing a 

comparison between Sweden and the U.S., its particular scope must be rather limited. 

 Heading into this subject, I was more acquainted with how officials in the U.S. 

used various techniques, such as private email accounts, to evade public scrutiny. My 

research showed that this was not an issue of the same magnitude in Sweden. 

Nonetheless, there were some accounts of officials that might have been acting in a 

disreputable manner. For instance, in connection with possible illegalities due to a 

weapon’s affair with Saudi Arabia, emails seem to have disappeared from the Cabinet 

Office.7 There are also examples of government officials deleting email messages, 

which might have been deemed official documents if someone had been given the 

chance to review them.8 Further, it is definitely possible that the same problems (or risk 

of problems) exist in both countries, but that they only have surfaced in the U.S. An 

analysis of both countries’ Freedom of Information laws’ application to modern 

technology is therefore valuable.  

 There are a number of different areas where government accountability could be 

undermined through certain application or interpretation of legal statues. In the U.S., 

this could be accomplished by an excessive use of FOIA exceptions, by arbitrarily 

                                            
6 See for instance www.foia.gov, a website created by the Department of Justice which gathers data on FOIA 
requests directed towards a number of federal agencies.  
7 Öhman, D., Känslig handling om Saudiaffär mörkad i diarium, Sverigesradio.se 21/11 2012 (29/5 2013) 
http://sverigesradio.se/sida/artikel.aspx?programid=83&artikel=5352933  
8 JK decision Reg. No. 7120-06-30.  
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charging high fees for producing records9, by contracting or expanding the relevant 

search criteria, or by limiting discovery possibilities in FOIA, which has been done by 

courts.10 Similarly, problems can arise in Sweden through creative interpretation of 

various statutes. These areas of law could definitely be made into papers of their own. 

Arbitrary uses of fee waiver provisions are, in my opinion, something that causes an 

excessive accountability deficit. Nonetheless, this thesis will focus on how modern 

technology such as the Internet, handheld computers, and similar services, may be used 

to avoid scrutiny, and how Swedish and U.S. law construction handles this. Areas of 

interest for comparison are, for example: (a) who handles requests for information; (b) 

when is a document/record official/public11; (c) access to courts; (d) how are 

wrongdoings enforced; and (e) incentive structures for public officials. Besides such 

comparisons, there is also room for a general discussion of the philosophy behind 

transparency, how technology might aid transparency, what lies in the future, and if any 

legislation should be amended or enacted.  

 This thesis will not discuss such issues as the conflict between government 

transparency and sensitive information about private individuals. The U.S. Freedom of 

Information Act is closely related to the Privacy Act, 5 U.S.C. § 552(a). The need for 

secrecy or redactions when the government handles such information (see for instance 

exemption 6 in FOIA and Chapter 2, 2 § p. 6 in FOPA) is wholly different from the 

alleged need for secrecy when agency officials are discussing internal matters, policy, or 

how to decide on a specific matter. Likewise, when discussing Swedish transparency 

legislation, it is natural to come into contact with the Personal Data Act (Sw. 

Personuppgiftslagen). Issues regarding access to documents and the Personal Data Act will 

not be discussed in this thesis. 
                                            
9 See FOIA § 552(a)(4). The agency’s research costs can be waived if, for instance, the requester is a representative 
of the news media and if “disclosure of the information is in the public interest because it is likely to contribute 
significantly to public understanding of the operations or activities of the government”. If the agency is given the 
power to decide whether to waive fees or not, this could become a tool for making it more difficult for certain 
political organizations to acquire public records.   
10 Discovery is the exception, not the rule, in FOIA litigation. For instance, it is stated in Heily v. United States Dep't 
of Commerce, 69 Fed. Appx. 171 (4th Cir. 2003) that “It is well-established that discovery may be greatly restricted 
in FOIA cases” and in Judicial Watch v. Exp.-Imp. Bank, 108 F. Supp.2d 19 (D.D.C. 2000) that “[D]iscovery in a 
FOIA action is generally inappropriate”.  
11 The terminology between the Swedish and U.S. provisions differ in many areas.  



 11 

When discussing Swedish law, it is common to come across areas where its 

interpretation and application is influenced by the European Union. Generally, Sweden 

is regarded as providing a more generous access to documents than the EU.12 The EU 

treaties do contain provisions handling citizens’ access to documents from the 

institutions.13 In order to preserve space, and since a very large majority of all 

document requests are directed towards Swedish agencies, I will not delve deeply into 

EU law unless necessary.  

When researching possible threats of accountability deficits, there are naturally 

going to be areas where the law itself won’t provide a fruitful answer; rather, it is the 

nature of the beast that individuals might evade accountability by evading legislation. 

However, by analyzing the current legislation and how it functions in practice, I will be 

better equipped if I see any room for improvement.  

 

2.1 What does “accountability” mean? 

 

The question of government officials’ accountability is closely linked to the special role 

they possess in society. A government cannot act “as such”—it can only act through 

individuals. Therefore, in order to evaluate the actions of government, the acts of 

government officials must be allowed be scrutinized. There are two reasons why this is 

so important. First, in contrast to private citizens which services can be avoided by all, 

actions by government are taken, if necessary, by force. In order to avoid abuse, those 

who are enjoined with this power need to be restrained by knowing that their actions 

will be subject to constant evaluation. Second, just as in any delegation of decision-

making, be it private or official, the principal must be able to evaluate what the agent is 

doing. The decision-making power of government is to be used with consent by the 

governed, and the decision-makers need to be made accountable for their possible 
                                            
12 This is not always to the EU bureaucrats’ liking. I have been told verbally that Sweden’s freedom of 
information laws cause many telephone conversations that would otherwise take place in writing.  
13 See for instance Article 15 of the Treaty on the Functioning of the European Union and EU regulation No 
1049/2001 of the European Parliament and of the Council, regarding public access to European parliament, 
Council and Commission documents.  
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wrongdoings.14 The employments of government officials are paid for through 

taxation, i.e. government officials are employed by, and should be accountable, to the 

people.  

 Transparency has been described as the opposite of opaqueness, complexity and 

secretiveness.15 While one of its functions – ensuring participation – has been described 

as an element of democracy, its other function – accountability – has been described as 

being derived from liberal constitutionalism.16 With regards to government officials and 

bureaucrats, Ahlbäck argues that accountability in connection with this “branch” of 

government has been overlooked.17 Accountability in government has historically 

focused on elected leaders, and not individual officials who actually execute policies. 

However, for accountability to be concrete, citizens needs to know who is responsible 

for a governmental action, regardless of whether it concerns an elected or an appointed 

official. If the individual accountability is diminished, this creates a possibility for those 

concerned to evade accountability by claiming it is someone else’s misdoings.18 

 As will be discussed further below, one way of ensuring this accountability is 

through the enactment of Freedom of Information acts. This generally serves two 

purposes, the first being that individuals can evaluate the actions of government, and 

the second being that this knowledge puts a natural restraint on government action.19 

Put simply, the cornerstone of FOIA is that individuals are entitled to know what the 

government is doing.20 Therefore, when someone is evading accountability, it is by acting 

in a way that is contrary to the general purpose and aim of the appropriate freedom of 

information legislation. The risk for this to happen naturally increases with the level of 

responsibility the official has to enforce legislation and enact regulations. As will be 
                                            
14 See for instance the Swedish Instrument of Government, Chapter 1, § ”All public power in Sweden proceeds 
from the people” and the U.S. Constitution preamble ”We the people, in order to form a more perfect union (...) 
do ordain and establish this Constitution for the United States of America”.  
15 Prechal & de Leeuw, Transparency: A General Principle of EU Law?, p. 202.  
16 Prechal & de Leeuw, Ibid. p. 205.  
17 Ahlbäck, Att kontrollera staten, p. 18-19.  
18 Ahlbäck, Ibid, p. 27.  
19 Bohlin, Offentlighetsprincipen, p. 23, ”the circumstance, that agencies are aware that their actions can be 
subject to scrutiny at any time, is an important guarantee that cases and matters will be handled correctly”. See 
also prop. 1975/76:160 p. 69, ”The principle of openness fulfills three main goals. It is a guarantee for rule of law, 
for efficiency in government and for efficiency in democracy”.  
20 Tomlinson, Litigation under Freedom of Information Act, p. 1.  
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shown below, it is when communicating through modern technology this responsibility 

is most prevalent.  

 

3. Methodology and Procedure 
 

This thesis is based on a comparative approach between Swedish and U.S. legislation. 

One question is what kind of comparison should be made. As will be further explained 

below, the Swedish legislation in question is mainly fundamental whereas the U.S. 

legislation is an ordinary legislative act enacted by Congress. Therefore, a constitutional 

comparison may not be appropriate. However, the principle of right to know that 

developed in the U.S. is relatively closely linked to the principle of freedom of the press 

located in the first amendment to the U.S. constitution (see chapter 4.3). Further, 

transparency, generally, is linked to questions about governmental decision-making, 

enforcing the limits of government, and holding government accountable. 

Consequently, the comparison will generally be non-constitutional, but containing 

elements that puts it in the proximity of comparative constitutional law.21  

 The main purpose of this thesis will not be to discover what the law is by using 

a traditional legal dogmatic approach. Instead, the approach will be more thesis-driven, 

with a few basic assumptions that constitute the base of the thesis. These assumptions, 

which will be developed, are (1) accountability in government is good; (2) transparency 

furthers accountability; and (3) government officials have been evading transparency by 

using modern technology. However, a legal dogmatic approach will be used to research 

the limits for what official documents/public records may be requested and how the 

legislation is construed in the two countries to enforce their respective desired goals.  

                                            
21 See Cornell, Komparativ konstitutionell rätt, p. 8-9, where areas of interest in comparative constitutional law is 
described as, inter alia, separation of powers, human rights, legislation, and the authority and responsibility of 
governmental entities.  
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I came in contact with most of the U.S. examples contained herein through my 

internship at the Competitive Enterprise Institute (CEI), a non-profit organization 

located in Washington, D.C. Because of CEI’s on-going work with filing FOIA 

requests and analyzing the produced materials, many examples have not gone through 

the legal scrutiny of the court system. Therefore, some of the referenced material 

consists of non-legal literature and news articles. I will also use examples from official 

guidelines enacted by agencies, such as Uppsala University and EPA, to provide 

examples of how rules are interpreted.  

CEI has been very active in requesting materials from federal agencies, especially 

EPA.22 The term “FOIA criminal” was coined due to the fact that some government 

officials believed that CEI had embarked on a “witch hunt”.23  

 

 

4. The History of Government Transparency 

 

4.1 In General 

 

It is an inherent truth that matters discussed become more interesting when they are 

put into a recognizable context. Light bulbs, for instance, become more fascinating 

when it is known that one of its predecessors ran on whale oil. The same is true about 

e-mails, which should be viewed with awe when compared to ordinary mail delivery. 

When light sabers finally are invented, those who have not watched Star Wars will 

probably not be as excited as those who have. While a historical context may not always 

                                            
22 See for instance Request No. EPA-HQ-2013-003087 submitted on 01/24/2013 to EPA, requesting ”copies of 
any and all email sent to or from employees in EPA's Office of the Administrator from or to president-elect 
Obama’s choice to head EPA, Ms. Lisa Jackson, which were produced, sent or received by an employee in the 
Office of the Administrator, from December 15, 2008 through January 26, 2009, inclusive”, available on 
http://foiaonline.regulations.gov (16/5 2013). 
23 See Horner, The Liberal War on Transparency: Confessions of a Freedom of Information Criminal, p. 2.  



 15 

provide the reader with anything other than a heightened awareness, I do feel it is 

appropriate in a thesis such as this one. The history of government transparency, it 

turns out, probably differs from what many take for granted.  

 

4.2 Sweden  

	  
The Swedish history of government transparency must be put in the same context as 

Sweden’s history of freedom of the press. As explained by Althoff, Sweden’s principle 

of openness has not “fallen from the sky”.24 The principle was first enacted as 

fundamental law in the Freedom of the Press Act from 1766. This was primarily due to 

those political battles and forces during the 1760s that aimed at larger independence 

from the nobility and higher classes. This must be seen in relation to the enlightenment 

period and those events that would become the basis for the French revolution in 

1789.25  

 With certain exceptions, every citizen was granted a constitutional right to 

receive official documents for inspection and/or printing. The original rules of access 

to official documents were changed in 1812, 1937 and 1949, respectively.26 The current 

legislation was enacted in 1976, and the changes were mostly editorial.27 Further 

revisions were made in 1992.28 

 Sweden’s current Freedom of the Press Act (FOPA), Chapter 1, 1 § states that 

“in accordance with (…) freedom of the press for all, and to secure the free exchange 

of opinion and availability of comprehensive information, every Swedish citizen shall 

be free, subject to the rules contained in this Act for the protection of private rights 

and public safety, to express his or her thoughts and opinions in print, to publish 

                                            
24 Althoff, Åter till offentlighetsprincipen, p. 9.  
25 Althoff, Ibid, p. 10.  
26 Prop. 1975/76:160 p. 19.  
27 Prop. 1975/76:160 p. 1-13.   
28 Prop. 1990/91:60. Moreover, the Fundamental Law on Freedom of Expression (Sw. Yttrandefrihetsgrundlagen SFS 
1991:1469) was enacted in 1991.  
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official documents and to communicate information and intelligence on any subject 

whatsoever”. 

 Thus, the principle of openness is not just a part of freedom of the press, but 

actually one of its foundations.29 It has been described as an inseparable part of the civil 

right to gather and receive information and therefore necessary for the free democratic 

opinion-forming process.30 Just as will be described below regarding the development 

of the U.S. freedom of information laws, freedom of the press requires transparency in 

government. According to Althoff, Sweden’s long tradition of openness is a key reason 

for Sweden’s relative absence of corruption.31  

 

4.3 The United States 

 

One of the more fascinating aspects of U.S. history is the relationship between the 

government and governed. If you compare the rhetoric of Thomas Jefferson’s language 

in the Declaration of Independence from 1776, with statements by such colonial 

officials as Governor Berkeley of Virginia in 1671, the difference is rather severe. While 

the first grants individuals the rights of life, liberty, and the pursuit of happiness, the latter has 

another point of view: 

 

“I thank God, we have no free schools nor printing; and I hope we shall not have these hundred years; 

for learning has brought disobedience and heresy and sects into the world”.32 

 

During the early history of colonial America, criticizing, questioning or ridiculing the 

government or government officials was met with strict reprimands. It was not 

uncommon that the author was whipped (sometimes 40 times), prisoned, fined, or put 

under certain restrictions with regards to publishing behavior. Acting with lack of 
                                            
29 Althoff, Åter till offentlighetsprincipen, p. 11. See also prop. 1975/76:160 p. 2.  
30 Prop. 2001/02:70, p. 9.  
31 Althoff, Ibid, p. 12. 
32 Foerstel, Freedom of Information and the Right to Know: The Origins and Applications of the Freedom of 
Information Act, p. 1.  
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humor, the government jailed a publisher named James Franklin for making fun of the 

government’s fruitless attempts at catching Atlantic pirates.33 

 With growing skepticism of the British government came bolder ideas; during 

the decades before the revolutionary war, thinkers such as John Adams put forward the 

notion that awareness about the state of affairs was one of the most important aspects 

of a free society, and “knowledge of the characters and conduct of their rulers” he said, 

was an “inalienable right”. These ideas grew in popularity and it did not take long 

before legislative chambers were rebuilt in order to let the public watch the debates or 

before “freedom of the press” was regarded as almost being a natural right.34 Contrary 

to previous events, the U.S. founders wanted the government to be censured by the 

press, rather than having the press censured by the government.  

 While the U.S. Constitution’s First Amendment establishes freedom of the press, 

there is no explicit language that contains a right to know. There were, however, many 

arguments by various scholars proposing that freedom of the press is rather 

meaningless if the basis for government action is kept in the dark. In the words of 

Wallace Parks, a jurist and attorney during the 1950s: 

 

“It is certainly reasonable to conclude that freedom of the press and speech under contemporary 

conditions includes the right to gather information from government agencies…”35 

 

During this time, however, government records were frequently being denied to 

newspapers by various agencies. And the “right to know” was not regarded as a right to 

be enjoyed by individual citizens. But persistent debate eventually paid off—granting a 

presumptive right to government records by all individuals—be it press, organizations 

or individuals. While at first a principle that was recognized by many courts, freedom of 

information was eventually regarded to be so fundamentally important that it needed to 

                                            
33 The history of freedom of information and government accountability is explained well in Foerstel, Ibid, p. 2-
10. Earlier laws went even further, such as a 16th century English statute, which provided that ”slanderous 
language about the queen” could result in losing both one’s ears.  
34 Foerstel, Ibid, p. 3.  
35 Foerstel, Ibid, p. 11.  
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be guaranteed through federal regulation. A governmental subcommittee formed by 

various members of the press and the government conducted a questionnaire with 

several government agencies on the subject of how they responded to requests of 

releasing records. The government officials were asked (1) how they responded to a 

request by other agencies, the news media, corporations, scientists, etc., and (2) what 

they based their authority of denying access on. The responses showed a governmental 

tradition of arbitrary and capricious non-transparency, which aided the cause for 

freedom of information to be regulated.36 

 While initial legislative attempts were focused on eliminating various regulations 

the agencies had used as support for withholding government records, this was still a 

hindrance to a certain amount of foreseeability. In 1966, President Lyndon Johnson 

finally signed the Freedom of Information Act, which had passed both houses of 

congress. The act was intended to do away with a direct interest as a condition to 

obtain information and narrowed the standards for allowing an agency to withhold 

information.37 While Johnson expressed some concern with the act, seeing it could be 

interpreted to hinder presidential privilege and risk releasing military secrets, the then-

attorney general Ramsey Clark showed diametric concerns. Clark insisted that the act 

could be interpreted in many ways, and that it would only serve its purpose if officials 

responsible for handling requests did so in a manner of openness and in a goal of 

transparency, and acted with “critical self-analysis”.38 As will be apparent below, the 

concerns of Clark in the 1960s are quite apparent indeed to this day.  

 FOIA was amended on several occasions after its enactment in 1966 in order to 

make it more effective. For instance, it was significantly amended in 1974 in order to 

narrow some of its exceptions, and again in 1996, addressing electronic records, agency 

                                            
36 Foerstel, Ibid, p. 25.  
37 Wooster, What Are Interagency or Intra-agency Memorandums or Letters Exempt from Disclosure American 
Law Reports Fed. 143, p. 5.  
38 Foerstel, Ibid, p. 43.  
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backlogs, and more.39 Its current language has, in most aspects, been in effect since 

2007 and will be discussed further in chapter 6.  

 

5. The Swedish Freedom of the Press Act (FOPA) 
 

5.1 Which agencies are governed by FOPA? 

 

FOPA regulates both the right to disseminate information in printed form and the 

principle of public access to official documents.  

 The Act’s second chapter regulates access to official documents. 1 § provides 

that “every Swedish citizen shall be entitled to have free access to official documents, in 

order to encourage the free exchange of opinion and the availability of comprehensive 

information”.40 2 § lists seven exceptions an agency can use to prevent the production 

of records, and 3-11 §§ provides which documents should be viewed as official 

documents. The fundamental law status of FOPA makes it difficult for the legislator to 

change the act’s provisions. The Instrument of Government contains provisions that 

regulate the enactments of ordinary and fundamental law. Chapter 8, 14 § stipulates, 

inter alia, that fundamental law is enacted by means of two decisions of identical 

wording and that the second decision may not be taken until elections to the Riksdag 

have been held throughout the Realm following the first decision, and the newly-

elected Riksdag has convened. Instrumental mechanisms such as this one give 

fundamental law, and therefore FOPA, better protection than ordinary law.  

 A document is only official if it is held by a public agency, see Chapter 2, 2 § 

FOPA. This gives rise to two questions: what is a public agency and when is a document 

held? The first question can be answered mainly by studying the Instrument of 

                                            
39 See Botterman et. al., Public Information Provision in the Digital Age: Implementation and effects of the U.S. 
Freedom of Information Act, p. 9-10.   
40 Both natural persons and legal entities have the right to access official documents, see RÅ 2003 ref 83.  
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Government while the latter question requires study of other provisions, preparatory 

work and case law.  

 Since FOPA is a fundamental law enacted by the Riksdag, it is applicable on all 

public agencies. This differs from the U.S. FOIA, which only applies to federal 

agencies, and where states agencies have enacted their own Freedom of Information 

laws.41 Under Swedish law, a public agency can be national, regional or local, see 

Instrument of Government Chapter 1, 7 §. Swedish courts are also public agencies.42 

According to Chapter 2, 5 § the Riksdag and any local government assembly with 

decision-making powers is equated with a public agency under FOPA.  

The Public Access to Information and Secrecy Act (Sw. Offentlighets- och 

Sekretesslagen), Chapter 2, 3-5 §§ stipulate that certain private companies and associations 

where local or regional agencies have a decisive influence should be treated as 

belonging under FOPA. The act, therefore, has a wide applicability.  

The next question is when a document is considered to be held by an agency 

under FOPA. This is an important definition, since a document will not always 

physically be on an agency’s premises. Not only is this relevant for physical documents, 

but also for electronic documents which are located, for instance, on a government 

official’s private computer or on an email server which is run by another entity than the 

agency.  

A document can be considered held by the agency even though it is located 

elsewhere. In RÅ 1996 ref 25, the Supreme Administrative Court held that documents 

located at a consultant company, which handled an agency’s hiring, were held by the 

agency. Since the applications were received in “the agency’s place” and had been 

available at request from the agency, they were regarded as official documents. This 

case is interesting since it shows that a document can be official even though (1) it was 

not received or drawn up at the agency’s premises, and (2) it had never been located at 

the agency since its creation.43 A document can also be regarded as held by an agency if 

                                            
41 More on this in Chapter 6.  
42 Chapter 2, 9 § and FOPA Chapter 2, 3 §, Karnov, comment 71 by Sigurd Heuman (23/4 2013). 
43 See also RÅ 1989 ref 29.  
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it has been received or drawn up by the agency but is temporarily held by an official 

who is located elsewhere.44 In general, documents that have been handed off by an 

agency to an official or another agency, but could quickly be reclaimed, are generally 

regarded as held by the original agency.45  

A letter or other communication which is directed in person to an official at a 

public agency is deemed to be an official document if it refers to a case or other matter 

falling within the authority’s purview, and if it is not intended for the addressee solely in 

his or her capacity as holder of another position, see Chapter 2, 4 §. In my opinion, an 

email sent to such an official constitutes an official document, regardless of whether it 

was received on an official or private email address.46  

 

5.2 What is an official document? 

 

Under Chapter 2, 3 § a document is understood to mean any written or pictorial matter 

or recording which may be read, listened to, or otherwise comprehended only using 

technical aids. The most important in determining if something is a document is its 

contents. The contents need to be fixated on some form of medium.47 This includes, 

for example, emails and text messages.48 Due to the neutrality of FOPA with regards to 

what technology is used, chat messages should also be official documents if the 

contents are covered by the act. In 2001 it was suggested by a governmental committee 

that the term official document should be changed to official information (Sw. allmän 

uppgift) in order to adapt to the modern society of information technology. The 

committee suggested that it should not matter if the information was in physical or 

digital form.49 The government declined to put forward the proposed change by 

                                            
44 This is illustrated by, inter alia, JO 1989/90 p. 427-428.  
45 See JO 1981/82 p. 282.  
46 This provision also seems to be applicable on emails that are sent out from an official’s personal email address, 
see for instance JK’s 2007 decision, Reg. No. 7120-06-30. However, due to the right to provide information under 
FOPA Chapter 1 § 1, the official’s deletion of the email message was not deemed unlawful.  
47 Bohlin, Offentlighetsprincipen, p. 41.  
48 Bohlin, Ibid, p. 69. 
49 Prop. 2001/02:70 p. 11.  
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arguing that FOPA already was neutral in terms of technology.50 As the government 

wrote: “the term official document, which is widely known, has proven to be flexible 

and independent of the development of technology. The term should (…) be able to 

use on any new technology, provided that this technology contains functions to keep 

and preserve information”.51  

For a document to be official, apart from that it is held by a public agency, it has 

to be received (6 §) or drawn up (7 §) by an agency, see Chapter 2, 3 §. Under 6 §, a 

document is deemed to have been received by a public agency when it has arrived at 

the agency or is in the hands of a competent official. Under 7 §, a document is deemed 

to have been drawn up by a public authority when it has been dispatched. A document 

which has not been dispatched is deemed to have been drawn up when the matter to 

which it relates has been finally settled by the authority, or, if the document does not 

relate to a specific matter, when it has been finally checked and approved by the 

authority, or has otherwise received final form. 

 These legal definitions are of great importance when discussing whether a 

document is official. Whether a document has been received has been discussed above 

and generally does not cause too much problems. Whether a document has been drawn 

up under 7 § is somewhat more complicated. The section’s first paragraph describes 

three types of different documents: one that has been dispatched, one that has not been 

dispatched but relates to a matter, and one that has not been dispatched and does not 

relate to a matter. Emails sent between two agencies (Sw. Skattemyndigheten and 

Riksskatteverket) were discussed in RÅ 1999 ref 36. Since the requested emails were 

held by the Skattemyndigheten and was either received or drawn up (dispatched) in 

accordance with 6 § and 7 § they were viewed as official documents. In a 2011 case 

with the Stockholm Administrative Court of Appeals (Sw. Kammarrätt) mål nr 3060-11, 

the issue was whether notes from an agency’s meeting was to be produced to the 

requester. On the meeting, the agency’s personnel discussed such matters as workload, 

which questions the officials received and how individual matters should be handled. 
                                            
50 Prop. 2001/02:70 p. 14.  
51 Prop. 2001/02:70 p. 15. 
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The notes, which were not deemed a memorandum under 9 § first paragraph, had been 

emailed by the agency Administrator to the personnel after the meeting. The court held 

that the documents did not belong to a specific matter and therefore needed to be 

“checked and approved” by the agency to be official, see 7 §. According to the court, 

this occurred when the notes where sent by email to the staff.  

 9 § provides that a memorandum which has not been dispatched, shall not be 

deemed an official document after the time at which it would be deemed to have been 

drawn up under 7 §, unless it has been accepted for filing and registration. The agency 

is therefore given a margin of appreciation in deciding whether it will save those 

documents. If the document adds factual information to the matter it is not such a 

memorandum. In cases where documents contain factual information, JK has in a 2002 

decision explained that the margin must be limited by historical values, for purposes of 

research and other reasons.52 In the preparatory work to FOPA of 1976 there was a 

discussion of the problems of describing the limits of the “memorandum” requisite, 

and the importance of not interpreting it in a way that makes factual information 

secret.53 In a court ruling by the Supreme Administrative Court, plaintiff requested 

memorandums originating from an investigation by a lower court. Plaintiff claimed that 

such an investigation always matters of fact, such as information from governmental 

reports, government bills and precedents. The Supreme Administrative Court 

concluded that such information was not of that kind which are mentioned in FOPA’s 

§ 9. Therefore, the court had no obligation to file or register those documents.54  

In accordance with the above mentioned examples, it is possible to draw the 

following conclusion regarding electronic messages such as emails, chat messages and 

text messages55: provided that they are sent or received by an official in their official 

capacity or falls within the agency’s purview, they are official documents regardless of 

                                            
52 JK decision 2002, Reg. No. 272-02-21.  
53 Prop. 1975/76:160, p. 157-167.  
54 The Supreme Administrative Court, Case No. 538-08, Stockholm 28/4 2008. I had to make a request with the 
court for the case, since I could not find it in any of Uppsala University’s legal databases.  
55 See for instance this article where a municipality claimed that some of its municipal commissioner’s text 
messages were official documents: SKL 28/9 2009 (30/4 2013) 
http://www.skl.se/vi_arbetar_med/juridik/artiklar/artiklar_20. 
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whether the official receives or sends the message on his private or official email 

account or device.  

 What if the official uses an alias to conduct official business? Since some of the 

U.S. examples of FOIA evasion consist of email aliases (see for instance chapter 8.2.1 

about EPA Administrator Lisa Jackson and her “Richard Windsor” email account), this 

is a relevant question. Besides making certain documents harder to locate, this should 

not have any legal effect on the appropriate availability of the documents in question.  

 

 

5.3 Exemptions and the Public Access to Information and Secrecy Act 

 

As stated above, Chapter 2, 2 § contains seven exemptions from access to official 

documents. Some important restrictions are: (2) the central fiscal, monetary or currency 

policy of the Realm; (3) the inspection, control or other supervisory activities of a 

public authority; (5) the economic interests of the public institutions; and (6) the 

protection of the personal or economic circumstances of individuals. As required by 

the second paragraph, these restrictions are to be scrupulously specified in a provision 

of a special act of law, or, if deemed more appropriate in a particular case, in another 

act of law to which the special act refers. This “special act of law” refers to the Public 

Access to Information and Secrecy Act, which besides specific restrictions contain 

several provisions that govern how agencies should maintain documents and respond 

to document requests.  

 For purposes of this thesis, I will not elaborate the interpretation and 

application of these exemptions. It is likely that issues regarding accountability deficits 

and modern technology will be more connected to how officials conduct their official 

business compared to how FOPA is enforced in general. For instance, the problematic 

“intra-agency”-exemption in the FOIA (see chapter 6.4 below) does not exist in FOPA.  
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5.4 The Archives Act 

 

FOPA and the Public Access to Information and Secrecy Act are supplemented by the 

Archives Act (Sw. Arkivlagen SFS 1990:782), which governs how official documents 

under FOPA should be maintained and preserved. It has been said that the efficiency 

of FOPA would be greatly reduced without the existence of rules of maintenance and 

preservation.56 An agency’s archive shall, under 3 §, be maintained, kept in order and 

cared for, in order to accommodate the right to inspect official documents.  

 Consequently, any official documents that are received or drawn up by an 

agency needs to be organized in a way that makes them accessible to the public. This 

task is somewhat straightforward when physical documents are sent to the agency or 

created by officials. In those events, the agency’s registrar is responsible for gathering 

and maintaining the documents. Depending on the circumstances, this task can be 

more difficult when agency officials have the sole responsibility for registering 

documents, which is the case (at least in some agencies57) when emails are sent to their 

individual email accounts. However, when emails are sent and received through the 

official email accounts, the agency could quite easily set up a system which 

automatically saves and registers the emails. This is not a possibility if the agency 

official is using his or her private email account to conduct official business. The same 

is true with regards to chat messages and text messages from private mobile phones.  

 Consequently, the risk of official documents not becoming available for public 

requests vary depending on how the official is communicating and performing his or 

her official business. For instance, emails sent to an individual or private email account 

could be deleted or not forwarded for registering. Moreover, documents and other files 

saved locally on a computer can easily be erased.   

                                            
56 Karnov, Archives Act 3 §, comment 14 by Marianne Eliason (20/5 2013).  
57 See for instance Uppsala University’s guidelines on email maintenance, Reg. No. UFV 2002/2128, decided 
2002-12-10, which describes a situation where agency officials should forward all emails that are official 
documents to the agency’s registrar at the end of the day and where emails received outside the office should be 
forwarded or brought to the office as soon as possible, http://regler.uu.se/Detaljsida/?contentId=18844 (20/5 
2013). See also JO 2002/03:JO1, in which JO orders that received emails under the Secrecy Act (SFS 1980:11) 
should be registered without delay.  
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5.5 Who handles the FOPA request? 

 

Under FOPA Chapter 2, 12 § an official document to which the public has access shall 

be made available on request forthwith, or as soon as possible, at the place where it is 

held, and free of charge, to any person wishing to examine it. In accordance with 13 § a 

person who wishes to examine an official document is also entitled to obtain a 

transcript or copy of the document, or such part thereof as may be released, in return 

for a fixed fee. A request should be directed towards the agency that holds the 

document in question, see § 14.  

An agency has the right to create internal routines for handling requests. In the 

case RÅ 1978 2:5, the municipal executive board (Sw. kommunstyrelse) had decided that 

the municipality’s documents not were to be released to the public without the consent 

of the head of department. The court held that while such a decision was inapplicable 

regarding documents held by other municipal entities, they were allowed for the 

executive board.58 

Moreover, rules regarding the releasing of official documents are found in the 

Public Access to Information and Secrecy Act. According to Chapter 6, 3 § the matter 

is to be considered by an official that is responsible for the care of the document. This 

either means the person reporting on the actual matter or the agency’s registrar.59 As 

described above, this consideration should be made forthwith or as soon as possible. If 

the request is of a transcript or copy of a document, 13 § stipulates that the request 

should be dealt with promptly. This differs from U.S. law, which describes an initial 

fixed limitation of 20 days for responding to all written requests (see below in chapter 

6.3).  

 If the responsible official refuses to provide the document or provides it subject 

to reservations or redactions, the matter must be referred to the agency on the request 

of the applicant. Subject to the agency’s internal routines, “agency” most likely means 

                                            
58 See also Bohlin, Offentlighetsprincipen, p. 159.  
59 Karnov, Public Access to Information and Secrecy Act, chapter 6, 3 §, comment 51 by Elisabet Reimers (15/5 
2013).  
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its executive board or a higher official.60 According to Chapter 6, 3 § third paragraph, a 

decision is appealable in court when the requester has received a written decision from 

the agency. FOPA Chapter 2, 7-8 §§ governs applicable courts of appeal. 

 

 

6. The U.S. Freedom of Information Act (FOIA) 
 

6.1 Which agencies are governed by FOIA? 

 

Swedish and U.S. history differs with regards to releasing government records and 

transparency in general. The two countries also differ in their forms of government. 

While Sweden is a constitutional monarchy ruled by a government accountable to the 

Parliament, the United States is a federation with both a federal government and several 

state governments. Consequently, the U.S is governed by both federal and state 

agencies, which are subject to different freedom of information laws. 

These different types of governments also have implications on the production 

of public records. In the U.S., FOIA only applies to agencies of the executive branch 

under the federal government and does not cover the legislature, the presidency or the 

courts. Thus, FOIA applies to documents held by cabinet departments, military 

departments, government corporations, government controlled corporations, 

independent regulatory agencies, and other establishments in the executive branch.61 

Furthermore, every state has its own FOIA laws that vary in regards to scope, 

interpretation and application. In this thesis, I only analyze the federal FOIA, which has 

been enacted through the United States Code (U.S.C.) § 552. However, one can assume 

                                            
60 See Bohlin, Offentlighetsprincipen, p. 163. See also Public Access to Information and Secrecy Act, Printed by 
the Ministry of justice, 2009, p. 20.  
61 A Citizen’s Guide On Using the Freedom of Information Act and the Privacy Act of 1974 to Request 
Government Records, House Committee on Government Operations (2005 Edition).  
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that FOIA interpretations by federal courts could be used to interpret state FOIA 

provisions.62 

The U.S. Constitution contains no specific provisions regarding government 

transparency. Instead, FOIA was enacted as a federal statute. § 552(a) contains certain 

definitions whereas § 552(b) contains nine exceptions an agency can use to prevent 

disclosure of records. § 522(a)(3)(A) states that each agency, upon request for records 

which (i) reasonably describes such records and (ii) is made in accordance with 

published rules stating the time, place, fees (if any), and procedures to be followed, shall 

make the records promptly available to any person. When discussing FOIA, it is 

necessary to keep in mind that U.S. courts frequently point out that “there is a strong 

presumption in favor of disclosure, in requests, pursuant to FOIA for government 

documents”.63 

 

6.2 What is a public record? 

 

In order to determine the actual scope of FOIA, it is necessary to determine what 

constitutes an “agency record”. In accordance with the U.S. common law tradition, the 

answer is found by examining available federal case law. FOIA contains no definition 

of the term. Generally, agency records are documents that are “created or obtained” by 

an agency and are under the agency’s “control” at the time the FOIA request is made. 

See for instance Judicial Watch, Inc. v. Department of Energy, 412 F.3d 125 (D.C. Cir. 

200564) and U.S. Dept. of Justice v. Tax Analysts, 492 U.S. 136, 109 S. Ct. 2841 (1989). The 

Supreme Court interprets the definition broadly in Tax Analysts, holding that certain 

objections by the agency would be “incompatible with the FOIA's goal of giving the 

public access to all nonexempted information received by an agency as it carries out its 

                                            
62 See for instance Maryland Public Information Act Manual (12th ed., October 2011), available at 
www.oag.state.md.us, which states that “[i]n deciding whether to waive a fee, an official custodian may find it 
helpful to look at case law interpreting the comparable FOIA provision, 5 U.S.C. §552(a)(4)(A) 
63 See for instance Judicial Watch v. U.S. Dept of Energy, 310 F.Supp.2d 271 (D.D.C. 2004).  
64 FOIA gives the complainant a right to bring action in the District of Columbia, see § 522(a)(4)(B). Thus, DC 
Circuit courts make many important FOIA decisions.  
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mandate”. In 2008, the D.C. District Court held that “records need not be generated by 

an agency, or [be] in the actual possession of an agency, for the records to be 

considered ‘owned or obtained’ by an agency”, see In Defense of Animals v. Nat'l Inst. of 

Health, 543 F.Supp.2d (D.D.C. 2008). The court held that records, which were located 

on premises purchased by the agency, and which the agency could access at any time, 

were subject to FOIA. The fact that the agency could not alter or destroy the records 

did not render any other result. This case is similar to the Swedish case RÅ 1996 ref 25 

which has been discussed above.  

The D.C. District Court has also discussed whether the location of the 

responsible agency official can determine whether a created document is a public 

record, see Judicial Watch v. U.S. Dept of Energy, 310 F.Supp 2d 271 (D.D.C. 2004). The 

court held that the actual location was irrelevant, provided that the agency or its 

employee created the document “in the course of its official duties”.  

This “content-based” approach to the classification of records has been 

frequently used in federal courts. The court in Democratic Nat. Committee v. U.S. Dept. of 

Justice, 539 F.Supp.2d 363 (D.D.C. 2008) determined that requested e-mails between 

two agencies were subject to FOIA, but were excluded due to falling under the intra-

agency exception in U.S.C. § 522(b)(5).65 The presented cases should with sufficient 

clarity show that e-mails, whether written or received on private or official servers, 

should be subject to FOIA, provided that they are created in the course of an agency 

employee’s official duties or conducted in his or her official business.  

 

6.3 Who handles FOIA requests? 

 

It is important to note that the only way to create a legal, appealable, right under FOIA 

is to file a written request.66 This differs from the Swedish FOPA, which describes no 

particular way in which a request is to be made. While nothing prevents a U.S. agency 
                                            
65 See also, for instance, Citizens for Responsibility and Ethics in Washington v. U.S. Dept of Justice, 820 F.Supp.2d 39 
(D.D.C 2011) in which the court clearly holds that a request for public records encompasses e-mails.  
66 Tomlinson, Litigation Under Freedom of Information Act, p. 10.  
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to comply with an informal telephone request, this does not create any rights under 

FOIA.  

 Each agency shall have a designated FOIA officer that handles incoming 

requests. Under § 522(a)(6)(A)(i) the agency shall upon a request for records determine 

within 20 working days whether to comply with such request and immediately notify 

the requester if the agency decides to withhold any information. If no response is given 

within 20 days or if the agency does not comply with the request, an appeal can be filed 

with an appeals officer designated by the agency. If the denial is upheld or if the agency 

does not respond within 20 days after the appeal, the requester has the right to bring 

action in federal court, see (a)(6)(A)(ii).  

 Despite the clear limit of 20 days in the statute, agencies have been described as 

“notoriously bad” at complying with the limitation.67 The statute does stipulate under 

(a)(6)(B)(iii) that agencies may be granted a longer response time if there are unusual or 

exceptional circumstances, such as if the materials is voluminous or need to be 

collected from field facilities or other establishments that are separate from the office 

processing the request, but a longer response time seem to have been the norm rather 

than an exception. Each agency may determine its own internal rules for handling 

FOIA requests.68	    

 

6.4 The Federal Records Act (FRA) 

 

How public records are to be maintained and preserved is governed by the Federal 

Records Act, enacted as law through 44 U.S.C. chapters 29-31. I will not cover this act 

in detail, but will discuss how it often leaves the enforcement of FOIA in the hands of 

individual government officials. As Horner writes: 

 

                                            
67 Tomlinson, Ibid, p. 15.  
68 A Citizen’s Guide On Using the Freedom of Information Act and the Privacy Act of 1974 to Request 
Government Records, House Committee on Government Operations (2005 Edition). 
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“One career government attorney working on these matters readily agreed to me that use of private 

email and computers to perform official business is widespread; he confide that these laws are “way 

behind” the use of technology. However, there is no doubt that federal employees are expected, and 

instructed, to copy their official email accounts with any messages on private accounts that relate to 

official business. But this leaves compliance exclusively in the hands of those who have already decided a 

private email accounts was the better choice”. 69 

 

44 U.S.C. § 2901 describes the role of FRA: the term “records management” means the 

planning, controlling, directing, organizing, training, promoting, and other managerial 

activities involved with respect to records creation, records maintenance and use, and 

records disposition in order to achieve adequate and proper documentation of the 

policies and transactions of the Federal Government and effective and economical 

management of agency operations. The act, therefore, applies across the whole federal 

government. FRA is supplemented by regulations by the National Archives and 

Records Administration (NARA), a federal agency responsible for the nation’s record 

keeping. These are published in the Federal Registrer, some of which concern the use 

of private email accounts to conduct official business. For instance, in regulation 36 

C.F.R (Code of Federal Register) § 1236.22(b), NARA requires that “agencies that 

allow employees to send and receive official electronic mail messages using a system 

not operated by the agency must ensure that Federal records sent or received on such 

systems are preserved in the appropriate agency recordkeeping system”.  

While leaving it to the agencies to decide how to handle record-keeping on the 

official individual accounts (see for instance § 1236.22(c) which describes that transitory 

emails may be automatically deleted after a period of 180 days), officials using private 

email accounts or other systems of communication outside of the agency’s systems, are 

left with the responsibility of forwarding the records to the registrar. This is illustrated 

by EPA’s record keeping guidelines which provides a flowchart on how emails and chat 

messages should be handled by the agency’s officials. The guidelines explains that “an 

                                            
69 Horner, The Liberal War on Transparency: Confessions of a FOIA Criminal, p. 131.  
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e-mail message is a record if it documents the EPA mission or provides evidence of an 

EPA business transaction”. It continues: “once you determine that an e-mail message is 

an official record, you should ensure that it is kept in an approved file system that 

satisfies the requirements for recordkeeping”. Regarding non-EPA accounts that may 

have been used, the guidelines states that “you are responsible for ensuring that any e-

mail records and attachments are saved in your office's recordkeeping system”.70 

 Just as discussed in connection with Swedish law under chapter 5.4, this 

naturally begs the question whether it can be expected that government officials 

forward or maintain electronic records when the contained information might be 

sensitive or not in conformity with the law it relates to.  

 

6.5 Exemptions 

 

For the purposes of this thesis, there is one of the nine exemptions in FOIA that 

should be covered: exemption number five regarding inter-agency or intra-agency 

memorandums or letters which would not be available by law to a party other than an 

agency in litigation with the agency, § 522(b)(5). This exemption has a potential to be 

used arbitrarily by officials that want certain communication to remain secret. 

The exemption is available in order to encourage a full, frank, and uninhibited 

exchange of ideas and opinions among government decision-makers.71 The primary 

reason of exemption 5 is that disclosure of such records would make difficult a 

deliberative process of agencies, and be detrimental to the mental processes of 

government officials. The exemption has also been described as encouraging candor 

among the personnel of an agency when these employees are engaged in formulating 

and writing preliminary drafts of policies, proposals, and correspondence with other 

                                            
70 EPA Guidelines ”Frequent Questions about E-Mails and Records, January 7 2013, 
http://www.epa.gov/records/faqs/email.htm (20/5 2013).  
71 Wooster, What Are Interagency or Intra-agency Memorandums or Letters Exempt from Disclosure, American 
Law Reports Fed. 143, p. 1.  
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agency officials.72 The key question courts ask is therefore whether the disclosure 

would undermine the agency’s ability to perform its functions.73 

 One illustrative case concerning exemption 5 is McKinley v. Federal Housing Finance 

Agency, 789 F.Supp2d 85 (D.D.C. 2011). The Federal Housing Finance Agency (FHFA) 

was created in 2008 as oversight authority for the semi-public corporations Fannie Mae 

and Freddie Mac. FHFA placed the two corporations in conservatorship with the goal 

of stabilizing their operations and finances. McKinley filed a FOIA request seeking any 

and all communications and records concerning the assessment and determination that 

conservatorship was the preferred option to avoid any systematic risk associated with 

placing the corporations into receivership. The court concluded that the exemptions 

under FOIA should be construed narrowly. It continued by stating that two 

requirements need to be fulfilled for exemption 5 to be available: the material needs to 

be both predecisional and deliberative. It is the former if “it was generated before the 

adoption of an agency policy” and the latter “if it reflects the give-and-take of the 

consultative process”. For a record to be deliberative, it held that the release of the 

document would harm the agency’s decision-making process. Since the documents 

were prepared in order to assist an agency decision-maker in arriving at his decision, 

they were deliberative and therefore exempt.  

This approach differs from the Swedish legislation regarding pre-decisional 

memorandums. As noted above, such documents are official under FOPA Chapter 2, 9 

§ if they are filed and registered when the matter has been finally settled by the agency.  

 

 

6.6 Summary 

 

From the above it is possible to draw some conclusions regarding what differences 

exist between Sweden’s and the U.S.’s federal freedom of information laws. Besides the 

                                            
72 Tomlinson, Litigation under Freedom of Information Act, p. 65-70.  
73 Wooster, What Are Interagency or Intra-agency Memorandums or Letters Exempt from Disclosure, American 
Law Reports Fed. 143, p. 30.  
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general scope of the legislation, there are some more specific characteristics that 

separate them. First, there are differences between what constitutes an official 

document under FOPA and a public record under FOIA. While Swedish provisions, 

case law and preparatory work focus on the neutrality with regards to technology; U.S. 

law has a more circumstantial definition that is based on the content of the actual 

record. While Swedish law tends to focus on whether the document has been received 

or drawn up by the agency; U.S. law tends to focus more on whether the document was 

created or drawn up in the course of an employee’s “official duties”.  

 Second, there are differences with regards to how a request for documents or 

records is made. While this is irrelevant under Swedish law, a FOIA request needs to be 

in writing for it to create legal rights under the act. Generally, it can be assumed that a 

FOIA request is more difficult to file than a FOPA request, and often requires legal aid. 

This is illustrated by the activities of a number of U.S. watchdog organizations that 

specialize on filing FOIA requests (see more below under chapter 8.1).  

 Third, there is a difference between how the acts are construed with regards to 

memorandums and intra-agency communication. While FOPA chapter 2, § 9 specifies 

that such communication is not an official document if it is not accepted for filing or 

registration, such communication are public records under FOIA, but are exempted by 

§ 522(b)(5). Since Swedish officials have an actual choice whether to save such 

documents, this could potentially be a way to evade accountability. Under U.S. law this 

possibility is removed, since the reasons for exempting the actual record need to be 

stated in a response. This also gives courts the opportunity to inspect the records and 

decide whether the exemption was applied correctly. However, with regards to the 

long-standing tradition of deciding FOIA cases through summary judgments without 

inspection opportunities, applying the exemption can also be a way to evade 

accountability.74  

 Fourth, how FOIA requests are handled differ between the acts. While FOIA 

provides for FOIA officers and chief officers, FOPA and the Public Access to 
                                            
74See for instance Silver, Standard of Review in FOIA Appeals and the Misuse of Summary Judgment, University 
of Chicago Law Review 2006, p. 749, ”Courts resolve almost all FOIA cases at the summary judgment stage”.  
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Information and Secrecy Act provides for registrars or reporting officials. While the 

practical difference might be little, the incentive to provide a transparent release of 

documents might be lessened when it is the person who has drawn up the documents 

that is responsible for their release. If a FOIA officer receives the request, he or she 

might be more disinterested in the matter.  

 Fifth, the general tradition concerning transparency in government might differ 

between the countries. Sweden’s long-standing history with access to official 

documents is well-known. This might both affect how officials are releasing documents 

and how officials conduct their official business, resulting in a more transparent and 

more accountable government, without the need for such FOIA requests that coined 

the term “FOIA criminal” in the U.S. With regards to the Obama Administration’s 

transparency pledge (see below under chapter 7), it is evident that some see room for 

improvement in this regard.  

 

 

7. The Obama Administration’s Transparency Pledge  
 

7.1 Statements by Barack Obama 

 

The Obama administration has on numerous occasions maintained its commitment to 

creating an unprecedented level of openness in Government. When President Obama 

took office, he released a memorandum directed to the heads of executive departments 

and agencies.75 It begins by stating that “a democracy requires accountability, and 

accountability requires transparency” and that “sunlight is said to be the best of 

disinfectants”. In the memorandum, President Obama went on to describe what was to 

                                            
75 See White House 27/1 2009 (28/4 2013) 
http://www.whitehouse.gov/the_press_office/TransparencyandOpenGovernment and White House 27/1 2009 
(28/4 2013) http://www.justice.gov/oip/foia_guide09/presidential-foia.pdf.  
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be a new way of handling FOIA requests. In the face of doubt, he wrote, openness 

should prevail. In what was presumably a description of former administrations, he 

wrote that the government should not keep information confidential merely because 

government officials might be embarrassed, because errors might be revealed, or 

because of speculative or abstract fears. In light of this, all federal agencies were 

directed to adopt a presumption in favor of disclosure, in order to renew their 

commitment to the principles of FOIA, and to “usher a new era of open government”.  

 Moreover, the memorandum stated that this new era of openness should be 

accompanied by proactively releasing records, and by way of modern technology letting 

people know “about what is done by the government”. President Obama also 

instructed the Attorney General to issue new guidelines governing FOIA to the heads 

of executive departments and agencies and publish those in the Federal Register.  

 

 

7.2 Attorney General Holder’s Memo 

 

In March of 2009, Attorney General Holder called on agencies not to withhold 

information just because it falls within one of the Act’s exemptions, but rather make 

discretionary releases of records.76 As such, this is an extension to President Obama’s 

initial memorandum. Holder’s memorandum begins by stating that FOIA “reflects our 

nation’s fundamental commitment to open government. This memorandum is meant 

to underscore that commitment and to ensure that it is realized in practice”.  

 It goes on to state that an agency should not withhold information simply 

because it can do so legally. An agency should not withhold records merely because it 

can demonstrate that the records fall within the scope of a FOIA exemption, and 

therefore, Holder “strongly encourage agencies to make discretionary disclosures”. 

Repeating some of the language in President Obama’s memorandum, Holder goes on 

                                            
76 Attorney General Holder, Memorandum for the Heads of Executive Departments and Agencies 19/3 2009, 
http://www.justice.gov/ag/foia-memo-march2009.pdf (28/5 2013). 
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to stress that “responsibility for effective FOIA administration belongs to all of us—it 

is not merely a task assigned to an agency’s FOIA staff”. When the actual FOIA 

officers are conducting their business, the memo states that they should be mindful of 

their obligation to work in a spirit of cooperation with FOIA requesters, and that 

unnecessary bureaucratic hurdles have no place in the “new era of open government”. 

He went on to repeat Obama’s aspiration for agencies to systematically  post 

information online in advance of any public request.  

President Obama and Attorney General Holder are not the only ones who have 

stressed this new unprecedented level of openness. The recently resigned Obama 

appointee, EPA Administrator Lisa P. Jackson, also claimed that EPA’s efforts would 

be implemented with unparalleled transparency.77 

 

7.3 Compliance with the transparency pledge 

 

There are several reports and articles that show that the Obama administration’s 

transparency pledge is poorly enforced. For instance, the House’s Committee on 

Oversight and Government Reform released a report in 2012, “Report Card on Federal 

Government efforts to Track and Manage FOIA Requests”78 which criticized federal agencies 

with regards to their compliance with FOIA. Also, there are more “partisan” articles 

published in newspapers, such as an article in the Washington Examiner from 2011 

named “Obama flouts open-government laws: America’s least transparent administration”.79 The 

latter article makes a number of accusations against the Obama Administration for not 

complying with its own transparency intentions. For instance, it claims that the 

administration blacked out a number of emails when a request was filed for 

communication regarding the actual transparency memorandum. It also claims that 

                                            
77 EPA (4/5 2013) Former Administrator Lisa P. Jackson Biography, http://blog.epa.gov/administrator/bio/.   
78 http://oversight.house.gov/wp-content/uploads/2012/03/2012-3-15-FOIA-Management-Scorecard.pdf 15/3 
2012 (28/5 2013). 
79 Bader, Obama flouts open-government laws: America’s least transparent administration, The Washington 
Examiner 20/3 2011.  
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organizations with political ideologies that differ from the Administration’s have to wait 

substantially longer than those organizations with a more liberal viewpoint: 

 

"For example, Republican election attorney Chris Ashby of LeClair Ryan made a request for the 

records of five submissions made under Section 5 of the Voting Rights Act. Ashby waited nearly eight 

months for a response. Afterwards, Susan Somach of the “Georgia Coalition for the Peoples’ Agenda,” 

(…) made requests for 23 of the same type of records. While Ashby waited many months for five 

records, Somach waited only 20 days for 23 records".  

 

The two memorandums are interesting from a different viewpoint as well. 

Notwithstanding actual compliance with the new era of openness, the language that 

was used shines light on both the importance of transparency for accountability, and 

how the current Administration is unsatisfied with how FOIA has been applied 

historically. If previous Administrations had applied FOIA in satisfyingly, there would 

be no need for memorandums instructing agencies and departments to change their 

behavior.  

 Nonetheless, Horner gives another reason. He argues that the called-for 

approach of releasing technically exempted records already is guaranteed by how FOIA 

has been interpreted by courts.80 If that is the case, you could argue that the 

memorandums only are a way of gaining political points. On the other hand, instructing 

government officials to create a new era of transparency, reminding them of the fact 

that embarrassing information still should be disclosed, can still be presumed to have 

positive effects, at least in the short run.  

 

 

 

 

 
                                            
80 See Horner, The Liberal War on Transparency: Confessions of a FOIA Criminal, p. 49. ”This instruction is 
simply consistent with long-standing law, so on its face it had a whiff of the pose about it”.  
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8. Freedom of Information and Modern Technology 
 

8.1 Positive effects 

 

Just as agency officials may use modern technology in a way to elude the scope of 

FOIA, there are ways that agencies, the legislator, non-profit organizations, 

corporations and private individuals can use it to further transparency in government. 

This opportunity seems to have been more prevalent in the U.S. compared to Sweden.  

 One example of a legislative effort is the website FOIA.gov.81 Created by the 

Department of Justice, this website provides information about FOIA, of how to make 

a FOIA request and a page dedicated to frequently asked questions. It also provides 

agency-specific statistics of FOIA requests, grants and denials, as well as agency-specific 

reports and backlogs. FOIA.gov is complimented by FOIAOnline.82 This website 

allows users to submit FOIA requests to all participating agencies, track the status of 

requests, and view requests made by others. Making it easier and more accessible to file 

FOIA requests and search whether others have made similar requests, should have a 

positive effect on accountability issues. The notion that an official’s conducted business 

can be scrutinized may prevent certain tactics or agendas. If more individuals or entities 

have an easier time filing a FOIA request, this preventive effect could be stronger. 

However, at the moment the website seem to be lacking in consistency, as some 

requests are blank while others have the actual request attached.  

Other examples are U.S. Watchdog organizations like Sunlight Foundation83, 

Judicial Watch84, Competitive Enterprise Institute85 and Open the Books.86 These, and 

many more, are non-profit organizations that receive their funding through private 

                                            
81 http://www.foia.gov/. 
82 http://www.foiaonline.regulations.gov.  
83 http://www.sunlightfoundation.com/about/ (15/4 2013) 
84 http://www.judicialwatch.org/projects/ (29/5 2013) 
85 http://cei.org/about-cei (29/5 2013) 
86 http://www.openthebooks.com/ (15/4 2013) 
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donations. Using modern technology, they do many things that are intended to further 

government transparency and accountability. Such activities may consist of filing FOIA 

requests and disseminating it to the public, write news articles, publish responses to 

FOIA requests, and much more. While some activities may be met with hostility by 

other organizations and government entities (see again “FOIA criminal”), it is obvious 

that efforts by non-profit organizations have produced tangible results. For instance, 

after CEI’s lawsuit regarding the fake email alias Richard Windsor (see below under 

8.2.1), EPA’s Acting Administrator Robert Persiacepe circulated a memorandum to his 

employees regarding compliance with FOIA.87 In the memo, Persiacepe stated that 

employees will be required to go through FOIA training, and more stringent record-

keeping procedures.  

These types of watchdog activities are not as prevalent in Sweden as they are in 

the U.S. The reasons for this can be many, such as higher trust in government, a lack of 

hidden agendas by government employees, or other cultural traditions. At the same 

time, there are fewer efforts by government to proactively release records to avoid 

FOIA requests, and there are no ways of tracking your own or other’s FOIA requests. 

On its face, it seems as if both U.S. citizens and politicians are aware of an historical 

lack of transparency, whereas this has not been the case in Sweden. It will be interesting 

to analyze how this “tradition of trust” will endure the risks of non-transparency that 

modern technology brings with it.  

 

 

 

 

 

                                            
87 Conger, M., “EPA memo promises emphasis on transparency after FOIA lawsuits”, The Washington Examiner 
9/4 2013 (29/5 2013). http://washingtonexaminer.com/epa-memo-promises-emphasis-on-transparency-after-
foia-lawsuits/article/2526715 
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8.2 Negative effects 

 

“Put nothing in writing, ever.” — Carol Browner, Former EPA Administrator88  

 

The development of portable computers, the Internet and email accounts naturally 

have a large impact on the transparency of government. Generally, these new 

techniques can have both positive and negative implications on transparency, 

depending on the behavior of the agency official. For instance, government records 

could more easily be organized, searchable and released using modern technology, but 

could at the same time more easily be hidden, destroyed or made temporary. One of 

the objectives of this thesis is to compare how this dilemma is solved in both the U.S. 

and Sweden. I will now describe a number of incidents where a government official has 

been accused for using modern technology to destroy or hide information that should 

have been made available under FOIA or FOPA.  

 

8.2.1 The Richard Windsor incident 

 

The Richard Windsor email account is something I encountered during my internship 

with CEI. It caused quite a bit of controversy in the news media and it has been 

speculated that the discovery of the email account was the reason for the resignation of 

then-current EPA Administrator Lisa Jackson on 27 December 2012.89 An email 

account, Windsor.Richard@EPA.gov, had been created for Jackson, which she used to 

conduct both internal and external official business.90 The basis for the FOIA request 

that subsequently exposed the Richard Windsor account was a statement made by 
                                            
88 Malkin, M., “Culture of corruption watch: “Put nothing in writing…ever”, michellemalkin.com 9/7 2009 
http://michellemalkin.com/2009/07/09/culture-of-corruption-watch-put-nothing-in-writingever/ (29/5 2013). 
89 Gehrke, J., EPA’s Lisa Jackson resigning as secondary email investigation begins, Washington Examiner 27/12 
2013, http://washingtonexaminer.com/epas-lisa-jackson-resigning-as-secondary-email-investigation-
begins/article/2516938 (20/5 2013).  
90 Horner, C., Richard Windsor, aka Lisa Jackson: What’s in the secret e-mails of the head of the EPA?, Capital 
Research Center 6/5 2013, http://capitalresearch.org/2013/05/richard-windsor-aka-lisa-jackson-whats-in-the-
secret-e-mails-of-the-head-of-the-epa/ (20/5 2013).  
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President Obama regarding global warming during a press conference the day after his 

election. He explained that although his Cap & Trade-legislation (Sw. handel med 

utsläppsrätter) was threatened, he could use other means than the democratic process to 

“skin the cat”.  

Using a FOIA request to gather more information, Chris Horner at CEI came 

across a 2008 memo from EPA which explained that the agency Administrators, since 

the 1990s, had been provided with a secondary account hidden from the public, that 

had been set to “auto-delete”. Horner filed a FOIA request asking for records 

discussing the creation or assignment of such an account to then-current Administrator 

Jackson, and e-mails sent to or from Jackson’s secondary e-mail account(s) using any of 

four keywords relating to Obama’s so-called “war on coal”. After several non-

responses, CEI filed suit, which in December of 2012 produced a number of emails. 

Some of these were in the name of “Richard Windsor”, which incidentally derives from 

Jackson’s dog Richard and her hometown of East Windsor, New Jersey. While most 

emails had been redacted with reference to FOIA’s exemption 5 regarding intra-agency 

memorandums, a source within the agency apparently told Horner that Jackson used 

the alias for her highest-level correspondence.  

 This is one example of modern technology being used to avoid openness and 

accountability. Without the knowledge of the creation of these secondary accounts, 

FOIA requests that specified the communication of Lisa Jackson would have excluded 

all emails that had been sent using the Richard Windsor alias.  

 

8.2.2 The Carol Browner incident 

 

Carol Browner was EPA Administrator during the Clinton administration of 1992-

2000. Events concerning the use of private computers during the period before the 

Bush administration were to take office in 2000 are detailed in the case Landmark Legal 

Foundation v. E.P.A. 272 F.Supp.2d 70 (D.D.C. 2003). After a news article had been 

published stating that the EPA was trying to push through “last minute”-regulations 
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prior to the change of administration, Landmark Legal Foundation filed a FOIA 

request seeking “identification of all rules or regulations for which public notice has not 

been given, but which public notice is planned by the EPA between September 7, 2000 

and January 20, 2001.  

 When EPA did not respond to the FOIA request, plaintiff filed suit in court. 

Since the administration change was imminent, the parties appeared in court on January 

19, 2001, where plaintiff sought an injunction to prevent the destruction of the 

requested materials. The court signed the proposed injunction, which stated that 

“Environmental Protection Agency and its agents and employees are enjoined from 

transporting, removing or in any way tampering with information potentially responsive 

to Landmark Legal Foundation's September 7, 2000, Freedom of Information Act 

request”. Several employees, including Administrator Carol Browner, deleted files in 

violation of the issued injunction. Browner ordered her hard drive to be formatted on 

the same day as the hearing (her last day in office). The hearing was concluded at 10:27 

a.m. and the signed injunction was faxed to EPA around 2 p.m. According to 

Browner’s testimony, she ordered her computer’s hard drive to be reformatted 

sometime around noon. Because of this, Landmark Legal Foundation filed suit for 

contempt in May 2001.  

In order for someone to be held in civil contempt, the court order has to be 

clear and unambiguous. The court explained that Rule 65(d) of the Federal Rules of 

Civil Procedure requires that the court order shall be specific in terms and shall 

describe in reasonable detail, and not by reference to the complaint or other document, 

the act or acts sought to be restrained. The court explained that the basic inquiry is 

whether the parties subject to the injunctive order understood their obligations under 

the order”. Since EPA’s counsel after the hearing on January 19 stated that “I can live 

with this order”, the court held that the order satisfied the notice requirement of Rule 

65(d).  

Since EPA did not take enough measures to comply with the court order, the 

court held EPA in contempt, arguing that “it is appropriate to use the contempt power 
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to identify wrongdoing and to prevent the recurrence of contumacious behavior in the 

future”. However, no individuals at EPA were held in contempt. The court explained 

that although Browner knew of the court’s injunction, it could not be proved that she 

were familiar with the terms of Landmark’s initial FOIA request from September 2000. 

Even though they as agents were subject to the order, they were not named individually 

and the court, therefore, “practiced restraint” in invoking its power to find contempt 

based on circumstance. Due to EPA’s frequent conduct of reformatting computers and 

erasing email backups, the court ordered EPA to pay for Landmark’s legal fees.  

 While it was not proven that Browner ordered her hard drives in response to the 

FOIA request, this example shows that the use of personal computers potentially can 

be used to evade accountability and that technology such as portable computers can be 

used in a way to avoid the public from knowing about how the business is conducted.  

 

8.2.3 Gina McCarthy and James Martin 

 

Former EPA Administrator Lisa Jackon’s Richard Windsor-alias and Carol Browner’s 

hard drive reformatting is not the only examples of U.S. officials using modern 

technology to (possibly) evade transparency laws. According to government sources, 

current EPA Administrator Gina McCarthy, who took office in 2013 after Lisa 

Jackson’s resignation, has been using text messages to conduct official business during 

her tenure as Assistant Administrator at for Air and Radiation.91 CEI’s senior fellow 

Chris Horner states that: “this person claims that McCarthy’s superiors cautioned her 

about the propriety of her text messages, particularly her comments about members on 

the congressional panels during hearings at which she appeared. Others in attendance 

and who observed McCarthy at these hearings confirm that McCarthy did appear to be 

busily texting on these occasions when not addressing the committee”. Horner went on 

to say that “like [Instant Messages], text messages have apparently never been turned 

                                            
91 Horner, C., CEI Files FOIA for Gina McCarthy Text Messages, 26/4 2013, http://cei.org/news-releases/cei-
files-foia-gina-mccarthy-text-messages (21/5 2013).  
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over by EPA in response to FOIA and congressional oversight requests for “records” 

or “electronic records”. Yet they are undeniably agency records under various relevant 

statutes”.  

 CEI went on to file a FOIA request92 on April 26, seeking “copies of all text 

messages sent by Assistant Administrator for Air and Radiation Gina McCarthy on a 

mobile telephone provided for her use by the Agency, on [18 specified days]”. 

Justifying its request, CEI went on to explain that “it is difficult to see how the 

requested records, sent during or otherwise on days of EPA-related hearings that Ms. 

McCarthy attended in her EPA capacity, on a device provided by EPA, exclusively for 

the performance of Agency duties, with extremely limited circumstantial exceptions 

permitted (…) would constitute an unwarranted invasion of personal privacy”.  

 Another example of this kind of conduct is that of former EPA Region 8-

Administrator James M. Martin.93 Based on information received by a government 

source, CEI filed a FOIA request94 seeking emails sent to or from certain email 

addresses between James M. Martin and the Environmental Defense Fund (EDF), a 

non-profit environmental organization. EPA’s response showed that Martin had used 

his private “me.com”-account to communicate with EDF’s general counsel, where he 

had previously worked as an attorney. The emails that were released showed that 

Martin once had scheduled a meeting with EDF, but most emails were sent as “for 

your intention”-messages from EDF to Martin. Nonetheless, Senator David Vitter 

(Republican, Louisiana) and House Oversight and Government Reform chairman 

Darrell Issa (Republican, California) sent a letter to Martin with the wording: “we are 

concerned that your use of the me.com email account may be an attempt to circumvent 

                                            
92 Request No. EPA-HQ-2013-006005 submitted on 04/26/2013 to EPA, available on 
http://foiaonline.regulations.gov (21/5 2013).  
93 EPA has 10 different regional offices with Region 8 located in Denver, CO, see 
http://www2.epa.gov/aboutepa/#pane-4 (21/5 2013).  
94 Request No. 08-FOI-00203-12 submitted on 1/5 2012 to EPA, available at http://foiaonline.regulations.gov 
(21/5 2013).   
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the Federal Records Act, the Freedom of Information Act, and Congressional 

oversight”.95  

 Martin resigned from EPA on February 22. While there is no clear evidence 

showing that Martin actually used his private email accounts in order to avoid public 

scrutiny, this is one example of how it could be done. 

 

8.2.4 JO decision 1758-2012 

 

This incident is described in JO’s decision 1758-2012 from 15/5 2013. It illustrates how 

emails that have been received personally by officials may end up not being searched 

for in response to a request for documents. On January 19 2012, Ulf Hallgarn had 

requested a report received from the Swedish Transport Administration (Sw. 

Trafikverket). He was informed by strategist Lennart Nilsson that the report had not 

been sent to the agency. After several requests, he received an “email log” showing all 

email communication between Nilsson and the Transport Administration. On March 3, 

he received an email showing that Nilsson had received the report in question. Hallgarn 

filed a complaint with JO, arguing that the municipality’s email maintenance was lacking 

and that the municipality’s officials are “lying and are therefore contributing to 

obstructing (…) the production of official documents”.  

 JO’s investigation showed that individual officials were responsible for saving 

emails that were official documents in the municipality’s issue tracking system. Since 

there were some deficiencies in this regard, the municipality was going to strengthen 

the routines. With regard to Nilsson’s original response that no such report had been 

received by the municipality, he received criticism from JO. Even though the report 

might not have been deemed an official document, he should have provided Hallgarn 

with his decision, which would have been appealable. Now, Nilsson’s response made 

such a trial in an appellate court impossible.  

                                            
95 Ciaramella, CJ., You’ve Got Mail Trouble, The Washington Free Beacon 8/3 2013, 
http://freebeacon.com/youve-got-mail-trouble/ (21/5 2013).  
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This example shows that individual Swedish officials have the ability to use modern 

technology in a way that avoids the provisions of FOPA and could create an 

accountability deficit.  

 

8.3 What Information is Prone to be Sensitive? 

 

Agencies, departments, and their accompanying officials have a variety of tasks to 

perform, both in Sweden and the U.S. This includes deciding on matters, 

communicating with the public, issuing licenses, performing oversight, enforcing law 

and enacting regulations.96 Depending on what task is to be performed, and which 

official is responsible, there are a number of situations where the official might want to 

conduct his or her business without the knowledge of the general public.  

 One such situation might be where an agency official wants to provide non-

public information to an individual or organization before the information is widely 

released. Suppose that inspections are to be conducted at two separate businesses. If an 

agency official for some reason wants one of the businesses to pass the inspection, he 

or she might furnish information concerning time and place or things that are to be 

taken into account. Another situation is when regulations are to be enacted. There 

might exist an incentive for an official to communicate with certain special interest 

groups with the similar ideological tendencies as those of the official. Such 

communication might consist of requests for suggestions, as well as providing 

information of how the regulation is likely to be interpreted and enforced. General 

discussions and trends within an agency might also be furnished to certain 

organizations and individuals in a way that gives them an advantage when dealing with 

the agency. 
                                            
96 See for instance regarding Swedish agencies, the Instrument of Government chapter 8, § 9. Further, some 
federal U.S. agencies are issuing a large variety of regulations. These are published in the Federal Register. CEI’s 
project ”Battered Business Bureau” provides statistics regarding the amount of rules published. So far in 2013 (as 
of May 28) 1,366 final rules have been published, for a total of 31,766 pages. In the Federal Register, rules are 
deemed ”economically significant” if they have a cost of $100 million or more in a given year. So far, 13 such 
rules have been published this year. See Young, CEI’s Battered Business Bureau: The Week in Regulation, 
OpenMarket.org 28/5 2013 (31/5 2013).  
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But special favors are not the only reason for why an official wants to use modern 

technology, such as email or text messaging, to keep information private. The 

accessibility of electronic communication also makes it disposable. As described above 

regarding the conduct of former EPA Administrator Carol Browner and in JO’s 

decision 1758-2012, leaving the responsibility with the official to register and save 

electronic communication provides an opportunity to delete it in response to a request 

under FOIA or FOPA. This disposability might also give officials a reason to take into 

account such considerations that were not intended under the agency’s mandate. In 

response to a request, it gives an official the opportunity to be selective with which 

information to provide, with the possibility to avoid embarrassing or illegitimate 

communication or conduct.  

  

9. Discussion  
 

So far I have examined the Swedish and the U.S. approach to transparency in general, 

how the countries’ freedom of information laws are construed and how they differ 

from each other, how government officials might use modern technology to avoid 

accountability, actual examples of such behavior, and why such behavior might exist. 

Keeping in mind how the countries’ freedom of information laws are construed, there 

are a number of approaches one might take if the goal is to eliminate or reduce the risk 

of transparency avoidance.  

 

9.1 Why More Rigid Rules might be Counterproductive 

 

If legislative action is suggested, it is advisable to evaluate its results rather than its 

intentions. Since both Sweden and the U.S. view transparency as a good thing – a way 

for the people of knowing what their government is up to – it is necessary to have 
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some way of monitoring what government employees are doing. However, the level of 

monitoring exists on a sliding scale. On one end of the scale the only monitoring would 

be to have the employees arrive at work, instruct them to behave in a transparent 

manner, and rely on their good faith to provide the public with information about their 

activities. On the other end of the scale there is complete monitoring, with employees 

having to declare their belongings when entering and leaving the office, handing in their 

private computers and cell phones, restricting which websites are accessible, and 

recording all conversations conducted in meeting rooms or by telephone.  

 The unintended consequences of both approaches would be negative. The freer 

approach would risk attracting officials with hidden agendas, seeing an opportunity to 

use the means of the state in interests opposite those of the public’s. The more strict 

approach would probably deter competent individuals from applying to such positions, 

and considering the need for a relatively free discussion (see regarding § 522(b)(5) 

chapter 7.4 above) a lot of debate would probably take place wholly outside of the 

office premises. Taking this into account, I shall examine whether there is an effective 

middle way. Since government officials are essentially “employed” by the public and are 

using confiscated tax money to conduct business, I don’t see any justification for 

granting a right to privacy to such officials. No one is forced to work in government, 

and if a person thinks he or she is entitled to privacy, the private sector is always 

available. However, if everything an official does is available for public scrutiny, this 

brings with it certain negative consequences.  

 

 

9.2 Suggestions 

 

Technically, both FOPA and FOIA provide a generous definition of what constitutes 

an official document or a public record. Being either neutral with regards to technology 

or content-based, the definition of what is available for release is wide provided that the 

document or record has a connection with official business. Under FOPA chapter 2, § 
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9, certain memorandums are not official documents under Swedish law, provided that 

they do not contain any factual information. In my opinion, this provision provides a 

risk of abuse, but that does not seem to have been realized. It may be advisable to 

approach this in the U.S. manner, mandating the preservation of such memorandums, 

but adding an exemption in the style of FOIA § 522(b)(5). On one hand, this would 

make the documents available for court inspection. On the other hand, making a new 

exemption available could result in arbitrary use, being applied capriciously to avoid 

embarrassment. There is generally a risk that important communication between agency 

officials will be kept secret under FOIA. At the present, the act does not take into 

account which person that writes the memorandum, meaning that communication 

between all levels of the agency is kept secret. Considering the importance of high-level 

officials, it might be advisable to make the application of this exemption less strict 

depending on who is the author of the record.  

 With regards to FOIA, the strong presumption in favor of disclosure has said to 

be qualified with if you’re willing to fight for it.97 According to Horner, FOIA officers in 

practice generally err on the side of withholding. The practice of leaving to the appeal 

stage the closer look on what should be release is due to an incentive structure: there is 

no upside to erring on the side of disclosure, but a downside if they do release records 

that were later held to violate secrecy.98 This incentive structure also exists within 

Swedish agencies, but may be more prevalent in the U.S. due to Obama’s instruction 

for discretionary releases of records (see chapter 7.1 above). While this circumstance 

might be unavoidable, it may be preferable to place a larger responsibility on individual 

officials not to destroy, hide, or alter documents or records, and to make FOIA officers 

or FOPA registrars disinterested in the matter. Perhaps measures such as granting 

immunity to those who release documents (within certain limits) should be granted, in 

order to minimize the incentive to redact or withhold documents until appeal.  

As have been discussed above, both Sweden and the U.S. have adopted a 

solution where individual officials are responsible to preserve electronic documents by, 
                                            
97 Horner, The Liberal War on Transparency, p. 196.  
98 Horner, Ibid, p. 197.  
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for instance, making sure that they register personal emails with the agency, keep a 

copy, or forward emails received on their private email addresses. One way of 

addressing the risks associated with this would be to log all in- or outgoing emails that 

were sent through the agency’s server, regardless of whether it was through the agency’s 

main email address or through an individual employee’s. The same would be possible 

regarding other forms of communication the agency provides, such as cell phones. 

Monitoring, or at least saving, communication on government property should not be 

particularly challenging, and would likely have a discouraging effect. It is not difficult to 

restrict officials from accessing their personal email accounts from work computers, as 

this is done frequently at, for instance, law firms in both Sweden and the U.S. However, 

as discussed above, the unintended consequence of this could be that officials conduct 

their business outside the agency’s scope all together.  

Considering the need for transparency and obvious reasons why officials might 

want to keep certain things hidden, the question must be asked whether it can be 

expected that officials, uncompelled, always save and further their own correspondence 

when necessary. As the examples in chapter 8 show, the answer is probably no. 

Limiting the ability to decide freely might therefore be a good thing.  

As has been shown in the U.S., there is also room for private initiatives to 

further transparency. Individuals, organizations and the media have a large role in 

increasing knowledge, advancing accountability and exposing questionable behavior. 

Actual legislation is one thing, but if it is rarely used, it is ineffective. The discouraging 

effect of freedom of information laws is unquestionably larger if an official suspects 

that his or her actions might be scrutinized. With the realization that transparency laws 

always have weaknesses, the general attitude towards governmental accountability 

might be what is most important.  
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9.3 The Role and Scope of Government 

 

As has been described above, a larger government with a broader role in society may 

attract those employees and officials who feel that government can be a tool to further 

their own political agenda. This relationship may also be true depending on what kind 

of mandate agencies are given; if the delegated powers are broad and vague rather than 

distinct and detailed, this might also attract certain type of employees.99 Further, a larger 

and more active government necessarily generates large amount of information 

pursuant to their decisions, which can make it difficult to have an informed and 

knowledgeable citizenry.  

 Although the role and scope of government is a political question, it is 

important to keep in mind that legal issues follows from political decisions. Put simply, 

a smaller government with decision-making authority only in certain narrow fields, such 

as criminal law, contract law, bankruptcy law, and tort law, would probably not attract 

those who have a so-called hidden agenda. And if it did, it would be easier for 

watchdog organizations or individual citizens to expose them. It is safe to assume that 

accountability widens when government gets smaller, and vice versa.  

 

 

10. Conclusion 
 

Both Sweden and the U.S. view accountability as a good thing, and both have adopted 

measures to keep the government in check. The countries’ Freedom of Information 

laws differ with regards to what constitutes an official document/public record, what 

circumstances exempts a document from disclosure, and which individual handles a 

Freedom of Information request. However, both legislative methods can generally be 

                                            
99 See Ahlbäck, Att kontrollera staten, p. 16-17 for a discussion regarding broad mandates and accountability. 
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said to function well. There are cases in both countries where government officials have 

evaded these accountability laws, and more frequently so in the U.S., but these are 

exceptions. Moreover, those issues which could arise due to the introduction of 

modern technology, such as keeping correspondence, reasoning and final products off 

the radar, are problems which were not predicted in any country. To handle this 

legislatively, the best method seems to be to have the courts be more active in their 

review, design the appeal procedure in a way to eliminate adverse incentives, restrict the 

way government officials may use their electronic devices, educate government officials 

on the legal rules concerning transparency and access to official documents/public 

records, and shift more regulatory power from individual agencies to the open forum 

debates of the legislators in the U.S. Congress and the Swedish Riksdag.  

 Apart from legislative methods, there is also a place for individuals, 

organizations, and government to further the necessity and knowledge of accountability 

through various private initiatives. For instance, wrongdoings by government officials 

that previously have been met with criticism should perhaps be met with outrage in the 

future.  
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