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Nordic Asylum Seminar 2013, Plenary 3: Refugee status and discrete behaviour – 
European legal developments 
 
Talk  

Thank the organisers for inviting me to talk on this very interesting and topical issue of 

refugee status and discrete behaviour. I am very happy to be in Bergen and to enjoy the 

generous hospitality of the Faculty of Law, not least last night’s magnificent dinner.  

 

My co-presenters and I have been asked to focus on religion and sexual orientation as grounds 

for protection, which does not mean that the issue of “behaving discreetly” is limited to these. 

In a wider perspective this is really about the right to be one’s true self, and not to feel obliged 

or forced to conceal or suppress core elements of one’s identity for fear of being persecuted.    

 

I have been asked to give an overview of international legal developments and also to say 

something about Sweden. Given the limited time at my disposal I will not be able to refer to 

all of the case law available. My fellow panelists Jesper and Öyvind will however go more in 

depth on certain issues.  

 

An initial question to ask here might be “what is ‘discrete behaviour’” in the asylum context? 

- One definition could be that it means concealing, suppressing or forsaking one’s religion, 

sexual orientation, political opinion or to avoid manifestations of one’s religion, sexual 

orientation, political opinion in order to avoid the danger of persecution.  

 

Religious persecution and discrete behavior    

Starting with religion…  

 The right to freedom of religion is a fundamental right and is protected by a number of 

international human rights instruments, including the UDHR Art.18, the ICCPR Art. 18, and 

the ECHR Art. 9.  
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Right to freedom of religion includes both the right to have or change a religion or belief of 

one’s choice (forum internum) and the right to practice alone/in the company of others, in 

public or private, and the right to manifest one’s religion/beliefs in worship, observance, 

practice and teachings (forum externum).  

 

The right to freedom of religion can only be subject to limitations prescribed by law and for 

certain specific purposes. The limitations also need to be proportional. Religion also, as we all 

know, is one of the five protection grounds outlined in Article 1A(2) of the 1951 Refugee 

Convention. On a regional European level, religion is referred to as “reason for persecution” 

in Art. 10(b) of the QD.  

 

To request or suggest that an asylum seeker could avoid persecution in the country of origin 

by acting discreetly or by not publicly manifesting his/her faith is an argument that has 

been known to be applied in several jurisdictions, often along the lines of that it would be 

unwise and unreasonable of a person to act in such a way that would attract negative attention 

and that the person in question instead could keep a low profile and thus avoid persecution  

(jfr UK cases Ahmad and others v SSHD [1990] Imm AR 61, Yasmin v SSHD [1999] EWCA 

Civ 1633)  

 

Such an approach however has been contested both in national case law and by actors such as 

the UNHCR as it is in conflict with the forum externum of the right to freedom of religion – 

to practice and manifest one’s beliefs, but also with the forum internum of the right.  

 

In the 2004 UNHCR Guidelines on international protection on religious-based refugee claims 

it is clearly stated that religion can be so fundamental to a person’s identity that no one should 

be hide or deny it in any way in order to avoid persecution (in this context referring back to 

the 2002 Guidelines on International protection on membership of a social group, section 6).  

 

It is also stated in the guidelines that the 51 convention would not be providing protection 

from persecution for reasons of religion if it was required of the person seeking protection that 
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he or she must avoid offending or challenging the persecutors in any way, for example by 

manifesting his/her beliefs. (section 13) (As stated by the ECtHR in the 2001 judgment of 

Metropolitan Church of Bessarabia and Others v. Moldova, Appl. No. 45701/99, Judgment, 

13 December 2001, ”Bearing witness in words and deeds is bound with the existence of 

religious convictions” (para. 114).) 

 

The position taken by the UNHCR in the 2004 guidelines is similar to what is argued in case 

law from e.g. Australian courts  

e.g. Australian High Court case NABD v. MIMIA (2005) ALJR 1 142 (in which the Court 

stated that the legal question was not whether it was possible for the claimant to live in the 

CO in such a way as to avoid consequences but whether he/she had a well-founded fear of 

persecution in the country of origin because of his/her religion) and  Farajvand v MIMA 

[2001] FCA 795 (Australia) in which it was stated that “To say that if the applicant keeps a 

"low profile" and worships "quietly" or "cautiously" or "circumspectly", is […] to deny the 

applicant a dimension to his faith […]” (para 25)  

and Canadian courts, to mention two examples,  -  

Golesorkhi v. Canada (Citizenship and Immigration), 2008 FC 511 (CanLII), paras. 3, 17, 

and 18 and A. B. v. Canada (Minister of Citizenship and Immigration), 2009 FC 325, [2010] 

2 F.C.R. 75 in which it was stated that “Even assuming that an individual who has rejected 

Islam, if required to return to Iran, will remain discreetly silent on that rejection, I am 

satisfied that he or she may well remain at risk of persecution if the circumstances are such 

that his or her rejection of Islam might come to the attention of state authorities.” (section 

25).  

where focus appears to lie more an assessment of actual risk for the applicant upon return and 

not his or her behaviour.   

 

On the EU level, the issue of discrete behaviour was addressed in the 2011 request for a 

preliminary ruling from the Bundesverwaltungsgericht (Germany) lodged on 18 February and 

2 March 2011 – Federal Republic of Germany v Y (Case C 71/11) and Federal Republic of 

Germany v Z (Case C-99/11). In the combined cases of Germany v Y and Z.  
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Circumstances of the case: The cases concerned two Pakistani citizens claiming religious 

persecution due to the fact that they belonged to the religious movement Ahmadiya. They had 

both been practising their religion openly in Pakistan and had suffered ill-treatment as a result. 

Membership of this movement was also illegal according to Pakistani law.  

 

In the reference for a preliminary ruling, the German court requested the CJEU to clarify the 

right to freedom of religion as understood in article 9 of the QD and when this freedom is 

violated in a manner that constitutes persecution.  

 

The German Court asked if, when determining whether there is a risk of future persecution, a 

distinction should be made between what is described as the core of the right and what is not, 

and in that case if the core consists only of forum internum or if also forum externum could be 

included, and to what extent.  

 

Of particular interest for the topic today is the third question on  

[…] Is there a well-founded fear of persecution, within the meaning of Article 2(c) of 

Directive 2004/83/EC, if it is established that the applicant will carry out certain religious 

practices — other than those falling within the core area — after returning to the country of 

origin, even though these will give rise to a risk to body, life or physical freedom, or is the 

applicant to be expected to abstain from engaging in such religious practices in the future? 

 

In connection to this request for a preliminary ruling, UNHCR in 2011 made a statement on 

religious persecution and the interpretation of Article 9(1) of the QD, emphasising  that no 

hierarchy is to be established between the internal and external elements of religious freedom 

in terms of what can constitute persecution (, para. 4.2.3.) and, on the topic of “future 

behaviour and avoiding persecution” that, in summary,   

“One’s religious belief, identity or way of life can be seen as so fundamental to human 

identity that one should not be compelled to hide, change or renounce this in order to avoid 

persecution, in particular where the risk of being persecuted hinges on the future behaviour of 
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an applicant, and that such demands may in themselves constitute persecution, and that 

adopting such an approach would undermine the foundations of the 51 Convention.    

 

It is also stated that “a statement by an applicant expressing the intention to abstain from 

certain religious manifestations in order to avoid persecution does not render refugee 

protection unnecessary; to the contrary, this avoidance could constitute evidence of the 

individual’s fear of persecution.” (4.3.1) furthermore, denying refugee status by requiring the 

individual to refrain from protected practices or behaviour would not be compatible with 

protection principles underlying the 1951 Convention, and that the same applies regardless of 

which convention ground the claim for asylum is based on. (4.3.2) 

 

So as you can see, UNHCR in this 2011 statement restated and further developed its position 

from the 2004 Guidelines. This statement has been quite important I believe for example in 

Danish case law, which Jesper will tell us more about later.  

 

The CJEU in its 2012 judgment in the joined cases of Y & Z concluded that  

- it is unnecessary to distinguish between internal and external elements of religions 

freedom for the purpose of determining what could constitute persecution (paras 62-

63)  

- acts which “may be regarded as constituting persecution must be identified, not on the 

basis of the particular aspect of religious freedom that is being interfered with but on 

the basis of the nature of the repression inflicted on the individual and its 

consequences” (para 65, see also para 72 for summary))   

- In assessing the extent of the risk of actual acts of persecution in a particular situation, 

it is NOT necessary to take account of the possibility open to the applicant of 

avoiding the risk of persecution by abstaining from the religious practice in 

question (para 78)  

- and that “[…] where it is established that, upon his return to his country of origin, the 

person concerned will follow a religious practice which will expose him to a real risk 

of persecution, he should be granted refugee status, in accordance with Article 13 of 
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the Directive. The fact that he could avoid that risk by abstaining from certain 

religious practices is, in principle, irrelevant. (para 79)  

 

Summing up so far, the dominating position both in international case law and in policy 

appears to be that an asylum seeker cannot be expected to abstain from practising his/her 

religion in manner that is protected by human rights law in order to avoid religious 

persecution.  

 

In other words, the applicant is spared from the responsibility of seeing to that he/she is not 

being persecuted. What matters is if the asylum seeker will be exposed to a real risk of 

persecution upon return, which means that the key questions are the applicant’s credibility 

and what constitutes persecution.  

 

Sexual orientation and discrete behaviour  

 

Moving on then to discrete behaviour in the context of persecution because of sexual 

orientation:  

I would first of all like to stress that the way in which demands for discrete behaviour have 

been dealt with in case law and policy concerning religion persecution and persecution due to 

sexual orientation respectively are intertwined and very much influenced by one another, for 

obvious reasons.  

 

However, it might be so that “discrete behaviour” is more often required by individuals 

claiming protection from persecution based on their sexual orientation than from those being 

persecuted for their religion or other beliefs, as a result of social and cultural prejudice about 

LGBTI individuals.   

 

Support for this is found in the 2011 report Fleeing Homophobia in which Thomas 

Spijkerboer and Sabine Jansen observed that concealment, or discretion, although abolished in 
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a few European states, it remains to be frequently applied in the large majority of the 

countries in the region. The asylum authorities of these States often rule that concealment of 

the applicant’s sexual orientation or gender identity can be reasonably expected in order to 

prevent persecution. Spijkerboer & Jansen however also points out that the discretion 

requirement has been rejected in a number of non-European jurisdictions, mentioning in 

particular Australia, Canada and the US.  

 

One of the most obvious examples of this intertwining is the influential and much discussed 

2010 UK Supreme Court judgement of HJ&HT (HJ (Iran) & HT (Cameroon) v Sec’y of 

State for the Home Dep’t (HJ and HT), [2010] UKSC 31, [2011] 1 A.C. 596). The 

judgment has been influential on UK case law as well as in other jurisdictions and on 

international policy, including the 2011 UNHCR statement in the context of the CJEU Y& Z 

case and Norwegian and Danish case law.  

 

The issue at stake concerned the extent to which a refugee might conceal, or be expected 

to conceal, the behaviour or characteristic giving rise to his or her fear of persecution. 

Although UK jurisprudence for a number of years had moved towards a more contemporary 

understanding of persecution due to gender, sexual identity and sexual orientation, a test had 

been formulated in the 2006 judgment of J [2006] EWCA Civ 1238 asking whether it would 

be reasonable to expect the claimant to tolerate behaving in a ‘voluntarily discrete’ manner. 

If it was deemed reasonable, the fear of persecution on the basis of sexual orientation was not 

well-founded. 

 

The Supreme Court in HJ&HT rejected the discretion requirement. An interesting aspect of 

the case is that, contrary to many previous cases, the applicants HJ and HT had not been open 

about their sexuality in their countries of origin and that it was likely that they would take 

some precautions as to conceal their sexual identity and orientation as a result of their fear of 

persecution upon return. The question thus was, were they still refugees?   

 

The Supreme Court in HJ&HT found that they were and that the test of “tolerated 

concealment” had no place in the assessment of a refugee claim. The SC also stated that the 
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core of the 1951 Refugee Convention is that people should be able to live freely without fear 

of persecution on some discriminatory ground (of which sexual orientation is undoubtedly 

one). (Lord Rodger, para. 52-53) 

 

A key part of the judgment is found in section 82, where Lord Roger lays out guidelines for 

the approach to be followed by tribunals in the future. As you can see, the following elements 

are to be assessed:  

“82. When an applicant applies for asylum on the ground of a well-founded fear of persecution because he is 

gay, the tribunal must first ask itself whether it is satisfied on the evidence that he is gay, or that he would be 

treated as gay by potential persecutors in his country of nationality. Credibility, attribution  

If so, the tribunal must then ask itself whether it is satisfied on the available evidence that gay people who lived 

openly would be liable to persecution in the applicant’s country of nationality. Risk if open?  

If so, the tribunal must go on to consider what the individual applicant would do if he were returned to that 

country. What would he/she do on return: live open or in the closet?  

If the applicant would in fact live openly and thereby be exposed to a real risk of persecution, then he has a well-

founded fear of persecution - even if he could avoid the risk by living “discreetly”. If open = well-founded  

If, on the other hand, the tribunal concludes that the applicant would in fact live discreetly and so avoid 

persecution, it must go on to ask itself why he would do so. If closet – ask why: fear of persecution or 

social stigma? Fear – refugee, social stigma – not refugee  

If the tribunal concludes that the applicant would choose to live discreetly because that was how he himself 

would wish to live, or because of social pressures, e g, not wanting to distress his parents or embarrass his 

friends, then his application should be rejected. Social pressures of that kind do not amount to persecution and 

the Convention does not offer protection against them. Such a person has no well-founded fear of persecution 

because, for reasons that have nothing to do with any fear of persecution, he himself chooses to adopt a way 

oflife which means that he is not in fact liable to be persecuted because he is gay. 

If, on the other hand, the tribunal concludes that a material reason for the applicant living discreetly on his return 

would be a fear of the persecution which would follow if he were to live openly as a gay man, then, other things 

being equal, his application should be accepted. Such a person has a well-founded fear of persecution. To reject 

his application on the ground that he could avoid the persecution by living discreetly would be to defeat 

the very right which the Convention exists to protect – his right to live freely and openly as a gay man 

without fear of persecution. By admitting him to asylum and allowing him to live freely and openly as a gay man 

without fear of persecution, the receiving state gives effect to that right by affording the applicant a surrogate for 

the protection from persecution which his country of nationality should have afforded him.” 
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These guidelines have been interpreted as shifting the focus from whether discretion would be 

reasonably tolerable for the claimant to asking whether a claimant actually has the sexual 

orientation on which his/her claim is based, and the reasons for him/her acting discreetly. This 

approach since then appears to have been adopted not only by UK courts but also in other 

jurisdictions. Höra mer om from fellow speakers in a moment.  

 

Also, and as the Supreme Court noted in several places, this reasoning does not only apply to 

LGBTI cases but could also refer to concealing political or religious beliefs, or even race or 

ethnicity (see e.g. RT (Zimbabwe).  

 

Although being very positively received by many in the refugee and human rights community 

because of the rejection of the discretion requirement, there are questions surrounding the HJ 

& HT judgment.  

One is that concealing for reasons other than a fear of persecution, but instead because of 

social pressures, is not protected. This  is problematic for several reasons, one being that it 

would be quite difficult to distinguish between these two causes, perhaps even for the 

applicant him/herself. (This approach to discretion in LGB asylum cases was followed by the 

United Kingdom Immigration and Asylum Tribunal (UK IAT) in the 2011 SW (lesbians) 

Jamaica CG.)  

However, Lord Rodger is clear on the point that where the reasons for the concealment are 

mixed, then protection will still be extended: see HJ&HT §62. 

 

It can also be feared that the focus on the credibility of the claim of an asylum seeker to 

belong to a sexual minority means that more “evidence” is required than the claimant’s self-

assertion of being so, as Chelvan has argued was the case in the 2012 case of VO (Nigeria) 

[2012] EWCA Civ 270.  

 

James Hathaway and Jason Pobjoy in a 2012 article criticises the judgment not for its 

outcome but for how the Court has applied the test of what constitutes a well-founded fear 

and how it has treated the exogenous and endogenous elements of what could constitute 
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persecution. Very interesting critique but due to lack of time I will not get into it here. 

Mention debate following upon the article  

 

On the EU level, similar questions regarding concealment and discretion concerning sexual 

orientation are included in a request for a preliminary ruling referred to the CJEU by the 

Dutch Council of State in April 2012 (C-199/12), on which there will soon be or has just been 

held a hearing by the Court. Also the Dutch Council of State this spring made another request 

for a preliminary ruling on the limits of verification of the sexual orientation of asylum 

seekers (c-148/13, c-149/13 and c-150/13).  

 

Last but not least, the 2012 UNHCR Guidelines on International Protection No. 9: Claims to 

Refugee Status based on Sexual Orientation and/or Gender Identity within the context of 

Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of 

Refugees, 23 October 2012, underlines that  

- the fact that an applicant can avoid persecution by being discrete about his/her sexual 

orientation/identity or that the person has previously done so is not a valid reason to 

deny a person refugee status (para 31) and that the question is not if the applicant, by 

being discreet, could live in the country of origin  without attracting adverse consequences as 

there is always the risk or exposure and discovery which could lead to harm of some kind for 

the individual.  (Section 32)  

 

Summing up these recent developments, two questions, applicable both to religion and sexual 

orientation, are crystallised:  

- what kind of treatment could amount to persecution in the meaning of the Ref Con – 

everything or are there degrees? Or, in other words, where does one draw the line between the 

fear of persecution (or degrading or inhuman treatment) and attempts to”merely” avoid social 

pressures?  

 

- Will the credibility tests become stricter, considering this being a key element? And, in that 

context, how does one prove that one is really a LGBTI person, or that one’s religious beliefs 

are genuine?  
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At least in the European context, the forthcoming judgments on the two requests for guidance 

of matters relating to persecution on the grounds of sexual orientation will hopefully shed 

some light on these matters.  

 

Finally, a few words on Swedish jurisprudence and policy on this matter.  

Contrary perhaps to our Nordic neighbours, there is so far limited case law discussing the 

matter of discreet behaviour relating to religious beliefs or sexual orientation thoroughly, in 

particular on the level of precendents. It has however been addressed in the preparatory works 

of the current Aliens Act, stating that it is not acceptable, at least under certain circumstances 

(such as the person having lived openly gay in Sweden) to demand that he/she steps back into 

the closet. (jfr socialförsäkringsutskottet betänkande 2005/06:SfU4, SOU 2005/6:6 osv)  

 

On the matter of religion and converts, the main precedent would be the Migration Court of 

Appeal judgment in MIG 2011:29, addressing the genuine nature of a religious belief and how 

this can be assessed. The case concerned an Iranian man who had converted to Christianity 

sur place in Sweden. The matter of whether the claimant could have been asked to act 

discreetly if returned to his CO was never addressed as the Court found that he had failed to 

make his fear of persecution credible as such.  

 

In November 2012, the Migration Board Legal Advisor issued a so called Rättsligt 

ställningstagande (Legal Position Paper) on religion as grounds for asylum, including 

conversion (RCI 26/2012), addressing also the matter of discreet behaviour (pp 10-12). The 

Position papers do not have any formal legal status and are not binding but the 

recommendations they include nevertheless are considered “semi-binding” by the decision 

makers at the Migration Board and are, I would argue, also influencing the Migration Courts 

although not being sources of law. In this November 2012 position paper, the influence both 

from CJEU case law and the discussion on HJ&HT is obvious. The distinction between being 

discreet for “social” reasons and for fear of persecution is addressed and the same approach as 

in HJ&HT is applied.  
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As regards claims for protection based on sexual orientation, the possibility of discreet 

behavior was applied by well into the new millennium: when sexual orientation was claimed 

as a basis for the need for protection, the possibility of discreet behaviour was assessed and if 

this was found plausible, no need for protection was found (reg. 85-98, references to more 

recent cases).  

 

So far, the Migration Court of Appeal has not addressed the matter specifically. However, in 

January 2011 the Migration Board Legal Advisor published a Legal Position Paper on the 

method for investigating and assessing the future risk for persons claiming protection needs 

due to their sexual orientation (RCI 03/2011). The Position Paper, refers specifically to HJ & 

HT, stating that  

“Supreme Court i Storbritannien har i dom den 7 juli 2010 redogjort för den metod som ska användas vid 

prövning av risk för förföljelse på grund av sexuell läggning. Beskrivningen av metoden inriktar sig på den 

framåtsyftande prövningen. Även om domen inte utgör svensk rätt överensstämmer resonemangen i domen med 

de tankar som framförts i förarbetena till utlänningslagen. Tankesättet går också att tillämpa enligt svensk lag 

och praxis.” (to be translated) p 4 

The Legal Advisor in this paper also expresses unusually frank criticism against the (then) 

current Swedish system when stating  

“När det gäller prövningen mer i detalj finns inga sammanfattande instruktioner i nationell praxis. Det går att 

uttyda vissa instruktioner från förarbetena men dessa har inte blivit utarbetade som en metod. Den brittiska 

domstolen har gjort ett försök att skapa en metod för utredningen och prövningen, som är betydligt mer 

konstruktiv än den som finns i vår nationella lag och praxis.” to be translated )p 4 

 

It is also underscored in the legal position paper that the Migration Board when assessing 

asylum claims on this ground cannot require a person, who claims with credibility that he or 

she will be open with her sexual orientation if returned to the CO, instead acts discreetly to 

avoid persecution and harassment. (p 1)   

 

These recommendations, given the high internal status they have at the Migration Board, are 

likely to have been applied in most cases at least at the Migration Board, or at least that is 

what one would hope.  
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A brief and by no means thorough survey of recent case law from the appeals level, the 

Migration Courts, however indicates that the main issue remains to be credibility and that the 

more sophisticated reasoning introduced in the Legal Advisor’s Position Paper, and based on 

international case law, is only applied in some cases (Gbg UM 2054-12, Malmö UM 4530-

11).  

In some cases the fact that the claimant has not been open with his or her sexuality and 

therefore has not been subject to persecution before leaving the country of origin is even taken 

as an indication of that he/she does not risk persecution upon return (Malmö UM 5297-12). 

Why a claimant would have been discreet about his or her sexual orientation in the CO, or 

why he/she would choose that upon return, is seldom analysed to any large extent.  

 

A precedent from the Migration Court of Appeal adopting the same approach as the Migration 

Board legal Advisor legal position paper is likely to have more visible impact.  Up until then, 

Swedish case law on this issue will probably remain as unclear as it currently appears to be.  
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