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Abstract  
 

The last decade or so the European Commission has put a lot of effort on combating 

international cartels. The same development can be seen on the other side of the Atlan-

tic in the US and in international foras where focus is put on policy development, such 

as in the OECD. This master thesis investigates the challenges in enforcing EU compe-

tition law to companies situated outside the Union that enter into cartels. Are the non-

EU undertakings harder to reach?   

Public international law and jurisdiction sets some limits for extraterritorial application 

of EU competition law. Case-law shows that the CJEU has chosen to base jurisdiction 

to apply EU competition law to non-EU undertakings with reference to the territorial 

principle, with a requirement that an agreement is implemented and produces a foresee-

able, sustainable and immediate effect within the EU. Some say this “implementation 

doctrine” has a more limited reach than the “effects doctrine” promoted in the US. The 

method however still provides for legislative jurisdiction over, probably, all internation-

al cartels. The enforcement jurisdiction shows to be more limited however and coercive 

actions cannot be carried out by the Commission outside the EU. 

Despite this the enforcement record is still good. Since the turn of the millennium the 

Commission has imposed record level fines on many non-EU undertakings for their 

participation in global cartels. I have studied some of the more debated Commission 

decisions on international cartels taken this last decade to see how jurisdictional issues 

have been dealt with and if the Commission takes into account that undertakings are 

increasingly being fined for the same cartel also in other jurisdictions. Extraterritorial 

application of EU competition law seems to be an accepted practice. Arguments made 

by undertakings that the Commission does not have jurisdiction under public interna-

tional law or should have regard to the principle of non-intervention or comity have not 

been successful, nor arguments that the Commission should have regard to fines im-

posed elsewhere in the world.  
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On annotations  

 

In 2009 the Treaty on Lisbon entered into force which amends the Treaty on the Euro-

pean Community. The wording of the provision on competition has however remained 

the same in the new treaty (Article 101 TFEU) as before (Article 85 EEC Treaty).  

For convenience I will therefore throughout this thesis refer to Article 85 EEC as Arti-

cle 101 TFEU. Equally Article 86 EEC will be referred to as Article 102 TFEU. As re-

gards the Union Courts the Lisbon treaty also meant a change of the names. The Court 

of First Instance is now the General Court and I will throughout the thesis use the cur-

rent name.  

When referring to undertakings the Article 101 TFEU concept is implied meaning all 

the corporations, or other economical actors, that can be held liable for infringements of 

this article.  
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1. Introduction 

1.1 Background 

 

The globalization of commerce creates challenges in many areas of law. In today’s 

global world many of the largest, most influential economic actors on the inner market 

are not seated within the EU but instead operate from another jurisdiction. Of course all 

international undertakings that wish to enjoy the benefits of doing business within the 

EU must also responsibly comply with the obligations this entails, including EU compe-

tition law. Already in 1971 in Béguelin the CJEU made clear that application of Article 

101 TFEU is not prevented by the fact that an undertaking to the agreements is situated 

outside the EU if the agreement is operative in the EU.1 Article 101 TFEU is not by its 

wording limited to only the territory of the EU but requires an effect on competition 

within the union. To apply Article 101 TFEU to undertakings situated outside the EU 

the question if the EU have jurisdiction under public international law however have to 

be answered. Also during the investigatory phase the Commission has to make sure not 

to act in breach with international law. It is therefore interesting to study what tools the 

Commission can still make use of to ensure compliance of EU competition law also by 

non-EU undertakings.  

This thesis is focused on international cartels in particular. Cartels are horizontal agree-

ments between competitors on e.g. what prices to charge (price-fixing), what markets to 

sell products on (market sharing) or on what projects bids for contract should be put on 

and to what price (bid-rigging).  The CJEU has numerous time held that cartels are a 

type of anti-competitive behaviour that is particularly injurious to competition. An indi-

cator that cartels are seen as particular grave infringements of competition law in gen-

eral is the increased criminalization of cartel behavior.2  The former Commissioner for 

Competition Mario Monti once referred to them as “Cancer on the open market econo-

my”.3 Since 2001 the Commission has focused in particular on cartel infringements and 

                                                             
1 Case 22/71 Béguelin Import Co. v S.A.G.L.Import Export (1971) ECR 00949, p. 11.  
2 Cartels are criminalized in e.g. the US, the UK and Australia. This legislation of course applies not only 

to nationals of these states but also foreigners and in 1999 the first non-American was sentenced to jail for 

a violation of the Sherman Act. 
3 Speech by Mario Monti on 11 September 2000. There is since 1st of June 2005 a specific Cartel Direc-

torate within DG Comp. Justice Scalia in the USA have, maybe even more eye-catching, referred to price 
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many non-EU undertakings have also became subjects to Commission investigations. In 

line with this, one of the reasons for the procedural reform through Regulation 1/2003, 

enabling national authorities to apply the whole of Article 101 TFEU, was to allow the 

Commission to focus on investigating price-fixing and market sharing being the most 

serious infringement instead of having to asses a large number of agreements without 

competitive problems.4  A special focus on cartels can also be see internationally in fo-

rums such as the OECD and the International Competition network.5 International co-

operation on competition creates indirect benefits. For instance undertakings will com-

pete on equal conditions if competition rules can effectively be applied to all undertak-

ings irrespective of where they are seated.6 

Coordination is still needed and one area regards how to fix fines. Today most of the 

countries in the world have competition codes7 and the authorities in e.g. the US, Cana-

da, Mexico and Japan have either before or after many of the Commissions decisions on 

cartel infringements also fined the same undertakings for the same international cartel. 

China earlier this year for imposed its first fine on all non-Chinese undertakings for par-

ticipating in a cartel.8 This trend of more and more jurisdictions having and enforcing 

their competition rules means that undertakings will increasingly run the risk of being 

simultaneously under investigation and fined by several jurisdictions for the same act, 

apart from the risk of criminal sanctions and private actions they also face on multiple 

fronts.  

 

 

                                                                                                                                                                                   
fixing as “the supreme evil of anti-trust”; Verizon Communications Inc. v. Law Offices of Curtis v. Trin-

ko LLP (02-682) 540 U.S. 398 (2004),US Supreme Court. 
4 White Paper on Modernisation of the Rules Implementing articles 85 and 86 of the EC Treaty, Commis-

sion Program No 99/27, Brussels, 28.04.1999. 
5 As regards e.g. inspections the surprise effect is important and without coordination undertakings would 

have the possibility of destroying or concealing information that might indicate a cartel in offices in other 

jurisdictions than where the first dawn raid takes place. OECD, Improving International Cooperation in 

Cartel Investigations, Policy Roundtable of February 2012 (DAF/COMP/GF(2012)16), p 11.  
6 Eva, Valle Lagares, International Agreements Regarding Cooperation In the Field of Competition: The 

New Strategy of the European Commission, Journal of European Competition Law and Practice, 2010. 
7 Today around 110 countries have competition codes. A significant number of these however still don’t 

have resources to enforce them. Einer, Elhauge and Damien, Geradin, Global Competition Law and Eco-

nomics, 2nd edition, (Hart Publishing) 2011, p.1188.   
8 http://www.chinalawandpractice.com/Article/3165922/Channel/7576/NDRC-penalises-global-LCD-

price-cartel.html. 
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1.2 Purpose  

 

I will seek the to answer two interrelated research questions that both relate to the same 

overlaying question about the reach of EU competition laws as regards international 

cartels. 

The purpose of this thesis is to study the limits of enforcing EU competition law to in-

ternational cartels: 1) What limits exist during the investigatory phase as regards the 

Commission coercive powers and 2) Are there differences in how international cartels 

are treated in comparison with cartels that exclusively have effects on the EU market, 

e.g. how they are assessed and how the fines are calculated.  

 

1.3 Delimitation  

 

For the purpose of this thesis the situations I refer to when referring to extraterritorial 

application of EU competition law is when these rules are applied to undertakings that 

are not incorporated in any of the member states and have no production within the EU. 

In many cases (almost all) of such non-EU undertakings doing business in the EU a 

connection will still exist to the territory of the Union, e.g. an undertaking might have a 

subsidiary within the EU (an important factor for the Commission, as shown below) or 

the other contracting party to the agreement in question might be European. I will still 

refer to these situations as extraterritorial and the undertakings as non-EU undertakings 

but of course give a background on any nexus to the EU in the situation described.   

Although I throughout the essay refer to the EU one can note that the competition rules 

are also applicable in the whole of the EEA, including Norway, Iceland and Liechten-

stein, through Article 53 of the EEA agreement that mirrors Article 101 TFEU. A situa-

tion involving any of these countries is not extraterritorial.   
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1.4 Method and Material 

 

I have made use of the traditional legal method. The approach is to some extent com-

parative as I have both studied international cartels and extraterritorial application under 

EU law but also under international law as well as tried to get perspectives on the inter-

nationalization of competition law in general and how this might affect the enforcement 

of EU competition law. This paper is also partly a further development of a memoran-

dum I wrote in the fall of 2012 on extraterritorial application of EU competition law.9 In 

this memorandum I mainly studied legaslitative jurisdiction of the EU to apply Article 

101 TFEU to non-EU undertakings. During my work with that memorandum I realised 

that legislative jurisdiction was often not the real problem but rather that enforcement 

jurisdiction seldom existed for the Commission to make sure these rules could actually 

be applied in practice and the need for coordination on certain issues between different 

jurisdictions, such as e.g. fines. I therefore wanted to research this aspect of the extrater-

ritorial application of EU competition law further.  

As regards the hierarchy of norms the primary law of the EU is the treaties (TEU and 

TFEU) and these provisions will in case of conflict prevail over any other source of 

law.10 This thesis is to a large extent about Article 101 TFEU but the wording of this 

provision provides no answer to the question of when it can be applied extraterritorially. 

Article 288 TFEU further outlines that the institutions may adopt regulations, directives, 

decisions, recommendations and opinions. This is secondary legislation under EU law. 

To be mentioned, of importance for this thesis, is that regulations are binding to all and 

shall have general application.11 Decisions are also binding in their entirety but only to 

whom they are addressed, if this is specified.12 A decision where the Commission finds 

that an undertaking has infringed Article 101 TFEU is generally addressed only to that 

specific undertaking and thus only binding to them.  General principles are also higher 

in the hierarchy than secondary legislation but below the treaties. They cannot be devi-

ated from in the interpretation of secondary legislation. General principles are also 

grounds of judicial review of e.g. Commission decisions under Article 263 and 267 

                                                             
9 EU Commercial Law and Litigation, advanced course at Uppsala University, Faculty of Law.  
10 Article 1 TEU. The values the Union is founded on, found in Article 2 TFEU, might possibly prevail 

over the treaties. 
11 Article 288(2) TFEU.  
12 Article 288(4) TFEU.  
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TFEU.13 General principles of EU law have a special importance in competition law 

cases as they are often referred to and also binding on the Commission when it is exer-

cising its powers. The principle of proportionality e.g. means that the Commission has 

to ensure that investigatory measures do not constitute an unreasonable bur-

den/interference for the undertaking in comparison with the aim pursued.14 Of special 

importance for the application of Article 101 TFEU are also the numerous soft law15 

guidelines and notices the Commission has issued. Guidelines and notices are “rules of 

practice” rather than “rules of laws”16 and without prejudice of the CJEU:s interpreta-

tion but they are still binding on the Commission to some extent as they create legiti-

mate expectations for the parties that the Commission will not deviate from these provi-

sions.  

The CJEU is the institution in the EU with final responsibility for the interpretation of 

EU law and of judging on the legality of the acts of the institutions, including the acts of 

the Commission.17 For this reason I have as much as possible tried to make use of the 

case-law of the CJEU in the sections of the theses on extraterritoriality of EU competi-

tion law. As the case-law on extraterritoriality is scarce I have made use of case-law not 

only regarding Article 101 TFEU but also Article 102 TFEU and the merger regulation. 

For this reason the Advocate Generals opinions have also been of interests as well as 

Commission decisions. I have to some extent made use of legal doctrine to get perspec-

tives and to support the argumentation.   

One section is devoted to studying jurisdiction under international law since the re-

search question requires a study of this field. Jurisdiction is however a very complex 

area in international law.18 For this reason, and due to limited space, I have had to limit 

myself to a very broad overview of this area of law. In the part of the thesis where juris-

diction under public international law is assessed, doctrine has also been used to a larger 

                                                             
13 On general principles; Paul, Craig and Gráinne, De Burca, EU Law Text Cases and Materials, (Oxford 

University Press), 5th Edition, 2011, p. 109f; Takis, Tridimas, The General Principles of EU Law, (Oxford 

University Press), 2nd Edition, 2006.  
14 Case C-94/00 Roquette frères SA v. DGCCRF (2002), ECR I-9011, p. 76. The principle of proportion-

ality also applies to requests for information; Case C-36/92 P SEP v Commission (1991) ECR II-1497, p. 

51. 
15 Snyder’s definition of soft law is; rules of conduct which, in principle, have no binding force but which 

may nevertheless have practical effects; Franis, Snyder - Soft Law and Institutional Practice in the Euro-

pean Community, EUI Working Papers (Law) No 93/5 (1993). 
16 C 189-213/02 Dansk Rorindustri and Others v Commission (2005) ECR I-5425, p. 209. 
17 Article 19 TFEU.  
18 Francis A, Mann, The Doctrine of International Jurisdiction Revisited after 20 Years in Recueil des 

Cours 3, 1984, p. 9-116, p. 19.  
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extent. It is usually accepted that the accepted sources of law in international law are 

those found in Article 38(1) of the International Court of Justice namely: 1) internation-

al conventions, whether general or particular, establishing rules expressly recognized by 

the contesting states 2) international customs, as evidence of a general practice accepted 

as law 3)  the general principles of law recognized by civilized people and 4) subject to 

the provisions of Article 59, judicial decisions and the teachings of the most highly 

qualified publicists of the various nations, as subsidiary means for the determination of 

rules of law. I will make some reference to case law and doctrine, both thus subsidiary 

sources of international law. What is laid down in Article 59 of the Statute of the Inter-

national Court of Justice is that the judicial decisions of the Court are only binding to 

the parties to the proceeding. The ICJ judgments are thus not generally binding on states 

nor do they have any precedence. Older decisions are however usually referred to by the 

ICJ in new cases and in practice contribute to develop international law.  

 

1.5 Dispositions 

 

In Chapter 1 the reader is introduced to the subject namely the internationalization of 

competition law and possible problems with applying of Article 101 TFEU on non-EU 

undertakings. Some information on methodology and definitions are also given to sim-

plify the reading. In Chapter 2 Article 101 TFEU and the administrative procedure for 

the Commission to adopt a decision is described. The coercive measures the Commis-

sion can make use of when investigating an Article 101 TFEU infringement, such as 

requests for information and inspections, are described and something is said about the 

sanctions that the Commission impose on undertakings. In Chapter 3 jurisdiction as a 

topic in the field of public international law is described in general as well as in particu-

lar as regards competition law. The methods adopted by US courts to assert jurisdiction 

over foreign undertakings are described since the US was the first country that devel-

oped strategies on asserting jurisdiction in the field of competition law to apply them to 

non-US undertakings (extraterritoriality). In Chapter 4 the methods used by the CJEU 

to assert prescriptive jurisdiction to apply Article 101 TFEU (and competition law in 

general) is presented.  It is required that an agreement has been “implemented” in the 

EU, fulfilled by showing direct sales into the EU, and that an agreement has an “imme-

diate, substantial and foreseeable effect” on competition in the EU. The “single econom-
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ic entity doctrine” EU competition law can be used to reach a non-EU parent of an EU 

subsidiary. Chapter 5 is concerned with enforcement jurisdiction to apply Article 101 

TFEU. The Commission is broadly constrained. In some cases enforcement can be as-

sured through use of the “single economic entity” doctrine. In Chapter 6 the enforce-

ment record of the Commission as regards international cartels is dealt with. Non-EU 

undertakings have in many cases been held liable for infringements of EU competition 

law these last years. How extraterritorial situations in these cases are dealt with is stud-

ied. Chapter 7 deals with extraterritoriality as regards the final stage of enforcement: 

the imposition of fines. Can the fact that fines have already been imposed in other juris-

dictions for an international cartel under investigation by the Commission have any 

bearing on the fixing of the amount of the fine by the Commission? In Chapter 8 some 

final conclusions are given on the findings of this thesis.  

2.  The EU Competition Law Regime 

 

2.1 Introduction 

 

Competition law is built on the premises that social welfare will be maximized with 

perfect competition. The “artificial” market created by cartels takes away healthy pres-

sure from competitors to develop new products and allow undertakings to charge a 

higher price for consumers to pay. It is thus clear that to achieve a well-functioning in-

ternal market rules are needed not only to hinder Member States from putting up barri-

ers to free movement but also to hinder undertakings from distorting competition and 

taking advantage of consumers and competitors.19 A market with efficient and good 

competition will offer consumers products with better quality to lower prices and in the 

long run contribute to both economic development and increased innovation. The aim of 

EU competition law is thus both to protect the interests of consumers and competitors 

and to maintain a good market structure.20 

                                                             
19 This was recognized in the Lisbon Treaty by Protocol No 27 to the Lisbon Treaty on the Internal Mar-

ket and Competition, adherence to the principle of undistorted competition was previously found in Arti-

cle 3(1)g EC Treaty. See also the press release of the Commission following the adoption of this protocol 

http://europa.eu/rapid/press-release_MEMO-07-250_en.htm?locale=en.  
20 In GlaxoSmithKline the ECJ stated that EU competition rules aims to protect the structure of the market 

and competition as such, apart from protecting the interests of consumers and competitors. See Joined 

http://europa.eu/rapid/press-release_MEMO-07-250_en.htm?locale=en


 
 

15 
 

Internationally the EU is one of the most influential markets comprising of 750 million 

people in 28 member states. Heavy fines can be imposed by the Commission if a com-

pany is found to have acted in a way so as to distort competition on the internal market, 

the fines imposed on undertakings for infringements of EU competition rules are larger 

than in any other area of law.21   

 

2.2 Article 101 TFEU 

 

Article 101 TFEU sets out that prohibited as incompatible with the internal market the 

following: all agreements between undertakings, decisions by associations of undertak-

ings and concerted practices which may affect trade between Member States and which 

have as their object or effect the prevention, restriction or distortion of competition 

within the internal market. Agreements falling under 101 TFEU are prohibited if they 

cannot, due to their pro-competitive effects, be exempted by Article 101 (3) TFEU or a 

block exemption. Price-fixing and market sharing, maybe the most typical kinds of car-

tel behaviour, are explicitly given as examples of as acts that tend to fall within the pro-

hibition in Article 101 TFEU and can seldom, if at all, be exempted under Article 101 

(3) TFEU.22  

The pre-requisite for a prohibition is thus that there is a 1) agreement or concerted prac-

tice 2) between undertakings, and that this 3) may affect trade between Member States, 

and 4)  have as its object or effect, 5) the prevention, restriction or distortion of competi-

tion within the internal market. All these terms have a special meaning under EU com-

petition law and they have been the source of much discussion and there is vast case law 

on the subject. The interpretation of these can limit the jurisdiction of the Commission.  

As regards “agreements and concerted practices” the reason to distinguish between 

these two categories is to make sure that any practical coordination of undertakings that 

risk competition can be caught by Article 101 TFEU even though the stage of conclu-

                                                                                                                                                                                   
Cases C-501/06 P. C-513/06 P. C-515-06 P, GlaxoSmithKline Services Unlimited v Commission (2009) 

ECR I-09291, p. 63.  
21  Donald, Slater, Sebastien, Thomas and Daniel, Waelbroeck, Competition Law Proceedings before the 

European Commission and the Right to a Fair Trial: No need for Reform? European Competition Journal, 

Volume 5, No. 1 April 2009, p. 97-143, p. 98. 
22 This point is made in Article 21 of the Guidelines on the Application of Article 81(3) of the Treaty, OJ 

C 101, 27.4.2004, p. 97-118. 
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sion of an agreement cannot be proven.23 On the notion of “undertaking” there is vast 

case-law on what this concept means. A basic explanation was e.g. given in Höfner and 

Elser v Macroton GmbH where the CJEU held that “the concept of an undertaking en-

compasses every entity engaged in economic activity regardless of the legal status of the 

entity and the way in which it is financed”.24  

The requirement that an agreement “may affect trade between member states” is maybe 

the most important one as regards jurisdiction. The CJEU has given this concept a broad 

definition requiring that it must be “possible to foresee with a sufficient degree of prob-

ability and on the basis of objective factors of law or fact that an agreement may have 

an influence, direct or indirect, actual or potential, on the pattern of trade between 

Member States, such as might prejudice the realization of the aim of a single market 

between the Member States”. 25 The bar is thus set very low by the CJEU as even an 

indirect potential effect is sufficient for the pre-requisite to be fulfilled.   

As regards the requirement of object or effect they are alternative in the sense that if an 

agreement has an anti-competitive object one does not need to investigate if the agree-

ment also has this effect.26 An agreement must “appreciably” restrict competition to fall 

under Article 101(1) TFEU.27 The Commission has issued a De Minimis Notice on 

this.28 

 

2.2 Exclusive Role of the Commission  

 

The Commission has a responsibility to investigate infringements of EU competition 

law and of making sure that infringements are brought to an end as well (dual roles).29 

National competition agencies and national courts assist them in this and also have the 

power to apply the whole of Article 101(1) TFEU, since Regulation 1/2003 the so called 

                                                             
23 Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619, p. 64.  
24 Case C-41/90 Höfner and Elser v Macroton GmbH (1991) ECR-1979, p. 21.  
25 Joined Cases T-202/98, T204/98 and T-207/98 British Sugar and others v Commission (2001) ECR II-

2035, p. 78. 
26 Joined Cases 56/64 and 58/64 Consten and Grundig v Commission (1966) ECR 299, p. 342, and Case 

c-219/00 Aalborg Portland and Others v Commission (2004) ECR I-123, p. 261. 
27 E.g. Joined Cases C-215/96 and C-216/96 Bagnasco (Carlos) v Banca Popolare di Novara and Casa di 

Risparmio di Genova e Imperia (1999) ECR I-135, p. 34-35.  
28 Commission Notice on Agreements of Minor Importance which do Not Appreciably Restrict Competi-

tion under Article 81(1) of the Treaty Establishing the European Community, OJ 2001, C368/13.  
29 Article 105 TFEU.  
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“modernization regulation” entered into force, including assessments whether Article 

101 (3) TFEU is applicable.30 

The burden of proof that Article 101 TFEU is applicable always rests on the authority 

claiming an infringement.31 For the Commission to adopt a decision to fine or prohibit a 

cartel it must thus first prove that all the pre-requisites of Article 101 TFEU are ful-

filled. 32 

 

2.3 Regulation 1/2003 and the legal framework 

 

Regulation 1/2003 entered into force on the 1st of January 2004 and is the current legis-

lation that lays down how EU competition law shall be applied. It provides binding 

rules for the Commission both regarding the investigations of infringements of EU 

competition law and as regards the imposition of fines. The Commission now however 

works closely with the National Competition Authorities (NCA) as well as national 

courts and a European Competition Network (ECN) facilitates the cooperation between 

different Member States. More specific rules on the procedure in competition cases are 

also found in Regulation 773/2004.  

 

2.4 Procedure for Adoption of Decisions 

 

The Commission can investigate an undertaking suspected of having infringed EU 

competition law either by its own initiative or acting on a complaint and it has a margin 

                                                             
30 Article 5 and 6 Regulation 1/2003. National Courts are however relieved from their competence if the 

Commission starts proceedings for a decision, Article 11.6, and they cannot take decisions on running 

counter to a Commission decision, Article 16. The Commission is thus still the main enforcer.    
31 Article 2 Regulation 1/2003. The burden of proof then shifts to the undertaking to show that they can 

be exempted under 101(3) TFEU.  
32 On the Commissions burden of proof see Case C-185/95 P Baustahlgewebe v Commission (1998) ECR 

I-8417, p. 58. On the presumption of innocence Article 6 (2) ECHR and Article 48 CFR outlines this. The 

principle applies also to legal persons and is a general principle in EU (competition) law; Case 

C-199/92 P Hüls v Commission (1999) ECR I-4287, p. 149-150. 



 
 

18 
 

of discretion to decide whether to proceed is in the Unions interest.33 Before adopting an 

actual decision some procedural steps first have to be followed. 

A necessary first step before a decision34 that an undertaking has infringed Article 101 

or 102 TFEU can be taken is that the Commission must inform the undertaking of the 

start of the procedure by e.g. issuing a statement of objections.35 This is to ensure that 

the undertaking has been heard and enable it to give a reply and state the facts support-

ing its own assessment. The need to inform an undertaking about the start of a proce-

dure can thus be seen as part of the right to defense. In the following investigatory phase 

the Commission can e.g. make requests for information from the undertaking, conduct 

inspections (dawn-raids) and take statements.  

As regards requests for information Article 18 of regulation 1/2003 provides that the 

Commission may, by simple request or by decision, require undertakings and associa-

tions of undertakings to provide all necessary information. The rules for sending a sim-

ple request under Article 18(2) and a decision under 18(3) diverge a little bit. In simple 

requests the Commission shall “state the legal basis and the purpose of the request, 

specify what information is required and fix the time-limit within which the information 

is to be provided and the penalties provided for in Article 23 for supplying incorrect or 

misleading information”36Where the Commission requires undertakings to supply in-

formation by decision it shall also indicate the penalties provided for in Article 23 and 

indicate or impose the penalties provided for in Article 24 Regulation 1/2003. It shall 

further indicate the right to have the decision reviewed by the Court of Justice.  

The powers of inspections of the Commission are found in Article 20 Regulation 

1/2003. It may under this Article enter the premises of the undertaking and seal it to the 

extent necessary for the inspection, examine all the books and records relating to the 

business irrespective of the medium on which it is stored and ask staff for explanations. 

When the investigation relates to a “serious violation” of Article 101 or 102 TFEU the 

Commission can also order inspections of other premises, e.g. the homes of the direc-

tors but this requires authorization of the national judicial authority.37  

                                                             
33 Case T-24/90 Automec Srl v Commission (1992) ECR II-2223. 
34 Article 7 Regulation 1/2003.  
35 Article 2 and 10(1)(2) of Regulation 773/2004 and Article 27(1) Regulation 1/2003. 
36Article 18(2) Regulation 1/2003. 
37Article 21 Regulation 1/2003.  
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The Commission can also under Article 19 Regulation 1/2003 interview undertakings or 

natural persons that consent to be interviewed on information relating to the subject-

matter of the inspection.  

 

2.5 Fines and Periodic Penalties  

 

A fine of maximum 10% of the world turnover of the undertaking the preceding year 

can be imposed for either an intentional or negligent infringement of Article 101 

TFEU.38 When a parent and a subsidiary are found to constitute one single economic 

entity this roof of 10% relates to the group turnover.39Fines not exceeding 1% of world 

turnover the preceding year can also be imposed for obstructing by not cooperating or 

supplying misleading information, intentionally or negligently, during the investigatory 

phase.40 Periodic penalty payments are also possible but they are more unusual.41  

In fixing the amount account shall be taken both of the gravity and of the duration of the 

infringement according to Regulation 1/2003.42 The guidelines specify the point that the 

value of the sales of the undertakings to which the infringement directly or indirectly 

relates in the relevant geographic area of the EEA is used to determine the basic 

amount.43 However, the purpose of fines is to deter undertakings from infringements.44 

The Commission can therefore decide to also impose a special increase to ensure deter-

rence, e.g. to make sure the fine outweighs the gains of the undertakings of participating 

in the cartel.45 The Commission can also depart from the guidelines due to the particu-

                                                             
38 Article 23(2) Regulation 1/2003.  
39 Case T-9/99 HFB and Others v Commission (2000) ECR II-01487, p. 528-529; Case C-97/08 Akzo 

Nobel and Others v Commission (2009) ECR I-08237, p. 90. 
40 Article 23(1) Regulation 1/2003.  
41 Article 24 Regulation 1/2003.  
42 Article 23(2) Regulation 1/2003.  
43 Guidelines on the Method of Setting fines Imposed Pursuant to Article 23(2)(a) of Regulation No 

1/2003, OJ C 210/2, 1.9.2006, p. 5 and p. 13.  
44 Guidelines on the Method of Setting Fines Imposed Pursuant to Article 23(2)(a) of Regulation No 

1/2003, OJ C 210/2, 1.9.2006. The aim is not only to deter the undertaking the decision is addressed to 

from future infringements but also to deter other undertakings from considering infringing the EU compe-

tition rules, p. 4. 
45 Guidelines on the Method of Setting Fines Imposed Pursuant to Article 23(2)(a) of Regulation No 

1/2003, OJ C 210/2, 1.9.2006, p.20 and p.30-31. P. 37 also outlines the Commission can depart from the 

guidelines due to the particularities of a case to ensure deterrence.  
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larities of a case.46 In fact, the Commission has quite a large margin of discretion in set-

ting the fine,47 although the Commission must make sure to exercise this discretion fol-

lowing a coherent and non-discriminatory policy which is consistent with the objectives 

pursued in penalising infringements of the competition rules.48 Fines shall not be of 

criminal nature.49  

A party to a cartel can however be granted full or partial immunity from fines by 

providing the Commission with information that helps the Commission to discover or 

prosecute the cartel. The rules for this are found in the Leniency Notice.50  Apart from 

the Commission’s public enforcement of competition law by the imposition of fines 

individuals can also bring actions for private damages for harm suffered due to under-

takings infringement of EU competition law. The Commission adopted a proposal for a 

directive on private damages on the 11th of June 2013.51 

 

 

 

 

                                                             
46 Guidelines on the Method of Setting Fines Imposed Pursuant to Article 23(2)(a) of Regulation No 

1/2003, OJ C 210/2, 1.9.2006, p. 30. As regards horizontal price-fixing, market-sharing and output-

limitation agreements (cartels) a special additional sum of 15-20% will also be imposed to ensure a deter-

rent effect. 
47 Case C189-213/02 Dansk Rorindustri and Others v Commission (2005) ECR I-5425, p. 172. 
48 Case C-397/03 P Archer Daniels Midland Co. and Archer Daniels Midland Ingredients Ltd. v 

Commission (2006) ECR I-04429, p. 3.  
49Article 23 (5) Regulation 1/2003. There are arguments in doctrine that EU fines would be assessed as of 

criminal nature by the ECtHR; Marco, Broncker and Anne, Vallery, No Longer Presumed Guilty: The 

Impact of Fundamental Rights on Certain Dogmas of EU Competition Law, World Competition: Law and 

Economics Review, Volume 34, No 4, 2011. See also Wouter P.J, Wils, The Increased Level of Anti-

Trust Fines, Judicial Review, and the European Convention on Human Rights, World Competition, Vol-

ume 33, No. 1, March 2010.  
50 Commission Notice on Immunity from Fines and Reduction of Fines in Cartel Cases, OJ C 298, 

08.12.2006. 
51 Proposal for a Directive of the European Parliament and of the Council on Certain Rules Governing 

Actions for Damages under National Law for Infringements of the Competition Law Provisions of the 

Member States and of the European Union. COM(2013) 404, 11.6.2013. 
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3. Extraterritoriality in Competition Law  

3.1 Jurisdiction in Public International Law52   

 

3.1.1 Introduction   

 

How far a state may claim jurisdiction is a subject in public international law. States are 

seen as having the same degree of sovereignty and states can thereby be seen as having 

a duty to respect the right of other states to exercise jurisdiction, of non-intervention.53 

The EU is not a state but an international organisation that has the competences con-

ferred upon it by its Member States. In its external relations the EU is however the sub-

ject to international law and the CJEU has also held that EU institutions must indisputa-

bly act in accordance with international law. 54 The EU cannot for these reasons exercise 

jurisdiction outside the EU if this would amount to a violation of international law. A 

provision that the EU itself is dedicated to promote principles of international law is 

found in Article 3(5) TEU where it is stated that the Union shall contribute to “strict 

observance and the development of international law”. This goes for all its institutions 

and all its actions, including the Commission’s application of EU competition law. The 

question if jurisdiction exists under international law thus always has to be answered 

affirmatively for application of Article 101 TFEU.  

Problematic with jurisdiction is that it is often hard to give a clear answer whether a 

state, or the EU, may claim jurisdiction under public international law. No substantial 

general treaty on state jurisdiction has been concluded, no international agreement pro-

vides when the EU can claim jurisdiction in competition matters outside its borders.55 

                                                             
52 See James Crawford, Brownlie’s Principles of Public International Law, (Oxford University Press), 8th 

edition, 2012, section 7. 
53  Francis A, Mann “The Doctrine of International Jurisdiction Revisited after 20 Years” in Recueil des 

Cours 3, 1984, p. 9-116, p.20. 
54 The Union thus has to respect international law when exercising its competences; Case C-286/90 

Poulsen and Diva Corp. (1992) ECR I-6019, p. 9. The fact that international organizations can have inter-

national legal personality and be subjects to international law was established by the International Court 

of Justice in Case Reparation for Injuries, ICJ Reports, 1949, p. 174. 
55 One could guess the EU would not have exclusive competence to enter such an agreement even though 

the EU has exclusive competence as regards the competition rules necessary to attain the functioning of 

the internal market, Article 3 TFEU. In France v Commission the CJEU held that the Commission erred 

when it entered into a EU-US competition cooperation agreement without following the procedure now 

outlined in Article 218 TFEU that requires consultation with the Member States, it held it did not follow 

from Article 101 TFEU that EU have competence to enter into an international agreement with other 
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Jurisdiction is instead an area that is to a large extent governed by customary interna-

tional law. The Statute of the International Court of Justice defines customary interna-

tional law as “a general and consistent practice by states followed due to a sense of legal 

obligation”.56 As it can be hard to adduce what consistent practice actually exists be-

tween states it can be somewhat difficult to assess which rules have reached the dignity 

of being customary international. There are however some principles that have been 

outlined (see below). Usually two categories of jurisdiction are distinguished between 

namely legislative and enforcement jurisdiction57. Some also distinguishes between a 

third category of adjucative jurisdiction.58 Legislative jurisdiction answers the question 

if a state has the right to lay down rules through its state bodies that apply generally or 

to individuals and enforcement jurisdiction if a state can give effect to such rules by 

implementing measures.59 The third category, adjucative jurisdiction, deals with the 

power of the courts to hear cases.   

 

3.1.2 Legislative Jurisdiction  

 

For criminal jurisdiction states usually assert jurisdiction with reference to territorially 

or based on nationality. The territorial principle gives states right to make rules for be-

haviour within state territory and jurisdiction based on nationality gives rights to regu-

late the behaviour of citizens abroad, including legal persons incorporated under its 

laws. 60  

 

                                                                                                                                                                                   
states; Case C-327/91 France v. Commission (1994) ECR I-03641. However, in the Open skies cases  it 

was e.g. held that EU has competence to conclude an international agreement where the internal compe-

tence can only be exercised at the same time as external competence and such an agreement is necessary 

to attain the objectives of the treaty; Cases C-467/98 Commission v. Denmark (Open Skies) (2002) ECR 

I-9519. One could argue that to attain the internal market EU would have to make sure EU competition 

rules can also be applied to non-EU undertakings. 
56 Article 38, Statute of the International Court of Justice.  
57 David, Harris, Cases and Materials on International Law, (Sweet & Maxwell), 7th edition, 2010, p. 

227. 
58 Council of Europe, Recommendation R (97) 11 of the Committee of Ministers to Member States on the 

Amended Model Plan for Classification of Documents Concerning State Practice in the Field of Public 

International Law, 12 June 1997, part 8, II Types of Jurisdiction. 
59 As expressed by Advocate General Darmon, Cases 114/85 etc Ahlström Oy v Commission (Wood 

Pulp) (1988) ECR 5193, Opinion of Advocate General Darmon, p. 28.  
60 As expressed by Advocate General Darmon, Cases 114/85 etc Ahlström Oy v Commission (Wood 

Pulp) (1988) ECR 5193, Opinion of Advocate General Darmon, p. 28. 
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The Lotus case is an often cited case when jurisdiction is discussed. In Lotus a Turkish 

and a French ship collided on open seas and the Turkish authorities wanted to put 

French citizens on trial for this but the French state claimed Turkey had no jurisdiction 

to put them on trial. The PCIJ decided to put on a requirement of connection. It held that 

territorial jurisdiction can be claimed by a state even though an act was not committed 

on its territory if there is a sufficient connection by e.g. effects to the territory.61
 This is 

usually referred to as objective territoriality. This concept and the Lotus case have been 

the source of much debate. It is also not clear if the criminal jurisdiction of a country is 

the same as their jurisdiction over commercial activity, and if such a principle would 

thus per se be applicable to competition law. 62 

 

3.1.3 Enforcement Jurisdiction  

 

Regarding enforcement jurisdiction the situation is different. It is generally considered 

that enforcement jurisdiction is bound to the territory of a state so that no state may take 

coercive acts on the territory of another state without permission. In the Lotus Case the 

PCIJ expressively stated that a state “may not exercise its power in any form in the terri-

tory of another State. ….except by virtue of a permissive rule.” 63 States are thus more 

limited as regards enforcement than in actually laying down rules. If a country wants to 

take enforcement action on the territory of another state it can of course ask for permis-

sion and get consent for this.  

 

3.2 Competition Law as a Particular Category 

 

Extraterritorial application of competition law can create tensions between states due to 

claims based on public international law, e.g. sovereignty and non-interference, but also 

due to the diverging interests of countries. At the same time as one country might have 

                                                             
61 France v Turkey (Lotus), PCIJ, Ser A, no 10, 1927. 
62 See James, Crawford, Brownlie’s Principles of Public International Law, (Oxford University Press), 8th 

edition, 2012, section 7. Arguments against making such a distinction can be found by e.g. Francis A, 

Mann, “The Doctrine of International Jurisdiction Revisited after 20 Years” in Recueil des Cours 3, 1984, 

p. 9-116, p. 21. 
63France v Turkey (Lotus), PCIJ, Ser A, no 10, 1927, p. 45. This was not a problem in the case however 

since the Turkish authorities opened proceedings against the shipmen only when the ship had reached the 

Turkish harbor. 
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legitimate reasons to allow a certain behavior by an undertaking other jurisdictions can 

have reasons to prohibit the behavior, due to adverse effects on competition on their 

market.64 Conflicts over extraterritorial application seems to happen more seldom over 

cartels than e.g. over mergers, abuse of dominance or vertical restraints, as these can 

usually produce very pro-competitive effects a careful assessment and economic analy-

sis is needed with a larger risk that different countries will come to different conclu-

sions. It seems that no country has as regards competition law made use of the nationali-

ty principle to apply competition law to a legal entity that exclusively harms competi-

tion abroad without effects on domestic competition.65 Focus is put on how strong a 

connection to the territory of a state is required for a state to claim jurisdiction and 

how/if to weigh in the interest of other states. 

The US was the first country in the field of competition law to establish strategies for 

justifying extraterritorial jurisdiction. The Alcoa judgment which was given in 1945 

stated that US anti-trust rules could be applied to agreements concluded outside the 

USA as long as the transaction created an “effect” within the USA.66 The judge held 

that it was “settled law…that a state may impose liability…for conduct outside its bor-

ders which has consequences within its borders which the state reprehends”.67 This ap-

proach of the US, stating that effects was sufficient for it to assert jurisdiction, was met 

with opposition from other countries and created large controversy.68 Later the Foreign 

Trade Antitrust Amendment Act 1982 (FTAIA) entered into force and this act now re-

quires a “direct, substantial and foreseeable effect” on trade or commerce in the USA 

for application of the Sherman Act  in certain situations but not in cases of import 

commerce.69 As import commerce is not affected by this act the FTAIA does not limit 

the application of US antitrust laws to foreign corporations exporting to the US that e.g. 

                                                             
64 These situations are often referred to as true conflicts e.g. where the same conduct is allowed in one 

territory and prohibited in another.  
65Chris, Noonan” Competition Law Jurisdiction under International Law” in Chris Noonan, The Emerg-

ing Principles of International Competition Law, Oxford University Press (2008), p. 8- 9. He argues 

against the use of nationality as a legitimate reason to assert jurisdiction as this would unduly favor the 

economically more powerful jurisdictions that could thereby regulate most of international commerce 

also arguing that legislators might have pressure on them to be more lenient towards domestic firms.  
66 United States v Aluminium Company of America (Aloca) 148 F 2d 416 (2 Cir 1945).  
67 United States v Aluminium Company of America (Aloca) 148 F 2d 416 (2 Cir 1945), p. 444.  
68 UK adopted the UK Protection of Trading Interest Act 1980 which is seen as primarily aimed at block-

ing the application of US antitrust laws. See further Jones, Alison, and Sufrin, Brenda, EU Competition 

Law – Text, cases and materials, 4th edition, (Oxford University Press), 2010, p. 1232. 
69 Section 6a. 
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enter into price-fixing cartels.70 By weighing in the principle of comity the US courts 

have, when applying US anti-trust extraterritorially, tried to balance in concerns and 

interests of other countries.71 Interesting to note is that the concept of comity had a very 

prominent case in one of the most recent cases concerning extraterritorial application of 

US antitrust law, although in a case for private damages 72  

 

3.4 Conclusions 

 

The US as the first country to enforce its competition law extraterritorially chose to base 

it on an “effect doctrine”. Although international law lay down some principles it seems 

that no clear answer can be given if the “effect doctrine” is in conformity or not with 

international law.73 There are many arguments for an effects doctrine being warranted, 

e.g. that a state has a legitimate interest in protecting competition on its market also 

from harm caused abroad.74 This still seems to be met with opposition by some as other 

countries might equally have reasons to shield their domestic undertakings from other 

states extraterritorial application. Another argument for extraterritorial application of 

competition laws should be possible only due to effects is that some countries still ex-

empt “export cartels” from application of their competition laws.75 Consumers and un-

                                                             
70 Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430, 438 n.3 (6th Cir. 2012).    
71 The effects doctrine was applied more restrictively, requiring the interest of other states to be weighted 

in, in Metro Industries Inc v Sammi Corp (82 F 3d 839 (9th Cir 1996)) and more expansively again in 

Hartford Fire Insurance Co v California (113 S Ct 2891 (1993) where it was said that the US can claim 

jurisdiction if an act was meant to and did in fact produce substantial effects in the USA. See also Tim-

berlane Lumber Co v Bank of America 549 F 2d 597 (9th Cir, 1976), Mannington Mills v. Congoleum 

Corpn 595 F 2d 1287 (3rd Circ 1979).  
72 E.g. in the USA in a suit, where private enforcement of anti-trust is of importance and treble damages 

exists, amicus briefs against the US court allowing the foreign applicants suit for private damages of a 

Swiss company (for injury suffered outside the USA) was filed by the UK, Netherlands, Canada, Japan, 

Germany and the EU. The US court denied the foreign applicants access to the court and put up a re-

quirement of direct connection to injury suffered in the USA for standing in cases of the kind; F Hoffman 

La-Roche Ltd v. Empagram SA 542 US 155 (2004). It has been argued that the Supreme Court reaching 

this conclusion was to a large extent due to sensitivity to international comity; Jones, Alison, and Sufrin, 

Brenda, EU Competition Law – Text, cases and materials, 4th edition, (Oxford University Press), Oxford 

2010,  p. 1237.  As regards private suits courts still argue suits for domestic damages should be brought in 

their own courts. 
73 Peter, Malanczuk, Akehurst’s Modern Introduction to International Law, (Routledge), 7th edition, 1997, 

p. 116; Jones, Alison, and Sufrin, Brenda, EU Competition Law – Text, Cases and Materials, (Oxford 

University Press), 4th edition, 2010, p. 1238. 
74Florian, Wagner von Papp, “Competition Law and extraterritoriality” in Ariel, Ezrachi (Editor), Re-

search Handbook on International Competition Law, (Edward Elgar Publishing Limited) 2012, p. 22. 
75 In Javico v. Yves St Laurent the CJEU ruled that an export ban imposed in Russia and Ukraine did not 

have as its object restriction of competition on the internal market with referral to the fact that such export 

bans are intended to enable producers to penetrate a market outside the EU and not to exclude parallel 
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dertakings in the “home jurisdiction” might not experience any harm by a export cartel 

since it is aimed at other markets. Export cartels can even generate surpluses in the 

“home” economy.76 One can argue that extraterritorial application of competition law is 

there for something benign and necessary in the competition law structure of today es-

pecially as regards cartels where there is larger consensus that they are dangerous for 

competition and often without any pro-competitive effects. In the US the effects doc-

trine is in any case an accepted practice although courts have by use of the concept of 

comity tried to weigh in interests of other states. As will be shown below the CJEU has 

not yet adopted an “effects doctrine” but requires a territorial connection of an agree-

ment through “implementation” for application of EU competition law to undertakings 

seated outside the EU.  

 

It is however considered that enforcement jurisdiction is strictly territorial. Coercive 

acts outside the territory of a state, or for the EU in a non-Member state is unacceptable 

without a consent for this and there is no reason why this should not be the case as re-

gards ensuring compliance with competition laws. It seems in general that states, and 

international organisations like the EU, are more limited under public international law 

in when enforcement jurisdiction can be claimed then when legislative jurisdiction can 

be claimed.  

4. EU Law: Methods to assert (Legislative) Jurisdiction 

4.1 Introduction  

 

Article 101 TFEU is not by its wording limited in territory, except for requiring that 

conduct affects trade between member states77. The EU, including the Commission, 

must however respect international law when acting and has thus had to consider what 

                                                                                                                                                                                   
imports or marketing on the internal market. An effect on competition within the EU had to be shown by 

the Commission in such cases for Article 101 to be applicable; Case C-306/96 Javico v. Yves St Laurent 

(1998) ECR I-1983. If an agreement (such as a export cartel) neither have an object or effect on competi-

tion Article 101 should not be applicable (see Chapter 2.2 below).  
76Florian, Wagner von Papp, “Competition Law and extraterritoriality” in Ariel Ezrachi (Editor), Re-

search Handbook on International Competition Law, (Edward Elgar Publishing Limited) 2012, p. 21-22. 
77 This pre-requisite can be seen as an “inner effects doctrine” since it establishes when the treaty rules 

are applicable instead of the national legislation of the Member States; Chris Noonan” Competition Law 

Jurisdiction under International Law” in Chris, Noonan, The Emerging Principles of International Com-

petition Law, (Oxford University Press), 2008, p. 2.  
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principles under international law it considers necessary for it to be warranted to apply 

EU competition rules to undertakings seated outside the EU. The CJEU has made use of 

particularly two methods to assert jurisdiction extraterritorially 1) The single economic 

entity doctrine, enabling jurisdiction to be asserted over an undertaking situated outside 

EU through a EU subsidiary and 2) The implementation doctrine, warranting jurisdic-

tion if an agreement has been implemented in the EU and produces foreseeable, sustain-

able and immediate effects on the internal market 

 

4.2 Method I: The Single Economic Entity Doctrine  

 

The first method the CJEU made use of to apply EU competition law to undertakings 

seated outside the EU was the “single economic entity doctrine”. This doctrine provides 

that if a subsidiary cannot act independently visa vi its parent it makes sense to treat 

them as one economic unit. Through the use of the single economic entity doctrine par-

ent companies outside the EU can be made responsible through its EU subsidiary.  

The first case where the Court made use of this doctrine in order to apply EU competi-

tion rules to undertakings established outside the EU was in Dyestuff in 1969. 78 The 

Commission had found that a number of producers located outside had colluded on 

prices in this industry and that this infringed Article 101 TFEU. Three of the firms op-

posed that the Commission had jurisdiction to impose sanctions on them since the actual 

decisions to increase prices had been taken by their parent outside the EU.79  The CJEU 

approached these arguments through first stating that the collusion on prices in the dye-

stuffs industry had effects on competition within the EU and that the EU subsidiaries of 

the parents had implemented the price-increases in the EU.80 The Court held that alt-

hough the subsidiaries are recognized as having separate legal personalities their acts 

can still be attributed to the parent company, at least if subsidiary carries out the instruc-

tions of the parent company.81 The Court took into account that e.g. the parent company 

held a majority of the shares in the subsidiary and it could be shown the parent company 

                                                             
78Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619. 
79Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619, p. 125. 
80Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619. P. 127-130.  
81Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619. P. 132-133.  
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had sent instructions to the subsidiary.82 The Court therefore concluded that a formal 

separation of a parent company and its subsidiary does not outweigh a unity of con-

duct.83 

The single economic entity doctrine is now a recognized concept under EU law and 

confirmed by recent case-law.84 The doctrine is however of limited use in extraterritori-

al situations since not all non-EU undertakings that enter into cartels or engage in other 

types of anti-competitive behavior within the EU have a EU subsidiary. The doctrine 

also requires that the Commission can prove not only that a parent has the possibility to 

exert decisive influence over its subsidiary but also that such an influence was exerted.85 

There is much case law on when it is actually justifiable to treat a parent and its subsidi-

ary as one undertaking for the purposes of EU competition law.86 As shown below al-

ternative methods for extraterritorial application of EU competition law has therefore 

had to be developed. 

 

4.3Medthod II: Implementation of Agreements Within the EU 

 

4.3.1 Wood Pulp: The First Case of Jurisdiction Based on Implementation  

 

In Wood Pulp from 1988 the ECJ again had reason to consider the limits of EU compe-

tition law to undertakings situated outside the EU but now in a case where the single 

economic entity doctrine could not be used. In this case the ECJ came to find that juris-

                                                             
82Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619, p. 136-138 
83Case 48/69 Imperial Chemical Industries Ltd. v Commission (1979) ECR 00619, p. 134.  
84Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 

494; Further Case 6/72 Europemballage Corporation and Continental Can Company Inc. v Commission 

(1973) ECR 00215, Case T-112/05 Akzo Nobel NV v Commission (2007) ECR II-5049; Case 73/95 Viho 

Europe BV v Commission (1996) ECR I-05457. 
85 Case T-314/01 Avebe v Commission (2006) ECR II-3085, p. 136. If a parent has 100% of the share in 

the subsidiary the Commission can rely on a presumption that the parent actually exerted such an influ-

ence. 
86 The CJEU: s use of parental liability is questioned and have been the source of much litigation even 

this last year, see e.g. Case T-587/08 Fresh Del Monte Produce Inc. v. Commission; Case C-123/13 P, 

Appeal brought on 15 March 2013 by Versalis SpA and Eni SpA against the judgment delivered by the 

General Court on 13 December 2012 in Case T-103/08 Versalis SpA, formerly Polimeri Europa SpA, and 

Eni SpA v Commission. 
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diction to apply EU competition rules extraterritorially also exists if an agreement, alt-

hough entered outside the EU, has been “implemented” in the EU.87 

In the case the prices of pulp had been fixed by the main producers of this product in 

Canada, USA, Sweden and Finland.88 The Commission held that this had negative ef-

fects within the EU and met the requirements to be prohibited by Article 101 TFEU.89 

The companies appealed and argued that application of Article 101 TFEU to non-EU 

undertakings acting outside the EU was in breach of public international law.90  

Although an “effects doctrine” was suggested by AG Darmon the Court chose to state 

that extraterritorial application of EU competition law requires implementation.91 The 

CJEU held that collusion is made up of two elements, the conclusion and the implemen-

tation of the agreement and that the later was the decisive element for application of 

competition law. The Court held that price increases on dyestuffs had been implemented 

in the EU even if contact with EU undertakings had been made through subsidiaries, 

agents or sub-agents in the EU.92 The territoriality principle in international law thus 

justified application of EU competition law.93 Finally the Court assessed if international 

comity meant that EU should refrain from acting, due to arguments brought by the Ca-

nadian, Finnish and US companies. The US companies had made reference to the prin-

ciple of non-interference and harmed the interest of the USA in promoting exports as 

legislation in the US, namely the Webb Pomene Act of 1918, exempted export cartels 

from application of antitrust rules.94 The Court held that there was no contradiction be-

tween this Act and the EC Treaty since the Act merely exempted the conclusion of ex-

port cartels from the application of US antitrust laws but “did not require” such cartels 

                                                             
87 Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193. 
88 Note that this was before Sweden and Finland became members of the Union in 1995.  
89 Wood Pulp (Case IV/29.725) OJ (1985) L 85, p. 79.  
90Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, p. 15.  
91Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, Opinion of Advocate 

General Darmon, p. 57-58. 
92Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, para 16-17. The commis-

sion had in its decision pointed out that the companies had either exported directly to the EU or done 

business through branches or agencies established in the community, Wood Pulp (Case IV/29.725) OJ 

(1985) L 85, p. 79. 
93Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, p. 18.  
94Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, p. 7.  
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to be entered into.95  Neither of the arguments brought up by the parties concerning 

comity required showed successful.96 

 

4.3.2 Gencor/Lonro: An “immediate, substantial and foreseeable effect” must also 

be shown 

 

The most recent case where the Union had reason to consider the territorial application 

was in Gencor/Lonro from 1999 before the General Court. 97 Although Gencor/Lonro 

did not concern price-fixing as in Dyestuff and Wood Pulp but a merger and thus appli-

cation of the Merger Regulation and not Article 101 TFEU the case still concerned the 

question of extraterritorial application of EU competition law. In this case the General 

Court came to develop the concept of implementation by also requiring an immediate, 

substantial and foreseeable effect on competition within the EU for application of EU 

competition law.  

 

The background to the case before the General Court was that the Commission had de-

clared a merger between two South African mining companies as incompatible with EU 

law although the merger had been cleared under South African competition law. The 

companies appealed and pleaded that the EU Merger Regulation only applied to mer-

gers carried out in the Community despite the fact that the merger regulation is not in its 

wording limited to the EU territory but refers to jurisdiction over all mergers having a 

EU dimension.98 They however made the argument, citing Wood Pulp and Poulsen, that 

the EU when acting have to observe general principles of international law and the terri-

toriality principle.99 Gencor/Lonhro also argued that the concentration would not affect 

                                                             
95 Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, p. 20.  
96 The Canadian company had also argued EU exercising jurisdiction infringed Canada’s sovereignty and 

the principle of international comity, p. 8. The finish companies argued that the competition rules in the 

Free Trade Agreement between the Community and Finland where the only ones that could be applied 

and not Article 85 EC. These pleas where all rejected, Cases 114/85 etc Ahlström Oy v Commission 

(Wood Pulp) (1988) ECR 5193, p. 19-33.  
97 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753. 
98 A Union dimension is generally decided by considering the world turnover of the undertakings con-

cerned and the aggregate Union-wide turnover of the two largest undertakings involved; Council Regula-

tion (EC) No. 139/2004 of January 20, 2004 on the control of concentrations between undertakings (EC 

Merger Regulation), (2004) OJ L24/1, Article 1(2). In the case at issue the Court applied the older ver-

sion, Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations be-

tween undertakings, OJ L 395 of 30 December 1989.   
99 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 50.  

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Regulation&an_doc=1989&nu_doc=4064
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the EU more than any other region since it was global in scope and thus the effects were 

not substantial 100 Neither of these arguments were successful. The General Court held 

that Article 1 in the Merger Regulation does not require undertakings to be established 

or to have production within the EU. The General Court cited Wood Pulp, and held that 

mere sales by undertakings into the EU could constitute implementation.101 The only 

question that then remained as regarded the extraterritorial jurisdiction was if the princi-

ple of non-interference and proportionality was relevant. The Court again came to the 

conclusion that these principles did not have bearing on the question if the EU should 

exercise jurisdiction. 102 The Court’s argumentation on comity is however a little bit 

more extensive than in the Wood Pulp case since the interest of a third state had a more 

prominent place. The South African Deputy Minister for Foreign Affairs had sent a let-

ter to the Commission expressing that the merger was beneficial for the market structure 

of South Africa (and the economy) and thus arguing for the EU allowing it to take 

place.103 This letter was however not interpreted as an objection against jurisdiction of 

the EU but the General Court saw this letter as an expression of a  “ general preference” 

on the merger without it having been shown that if the merger was not approved ”nega-

tive consequences on the mineral exploitation would arise”. 104  The General Court in-

stead took note of the fact that the South African Competition Agency was responsible 

for assessing the merger and had “without requiring that such an agreement be entered 

into” stated that the merger did not create competition policy concerns”. The General 

Court thus held there was no conflict between the action required by the South African 

Government and the one required by the EU and that in such a case there was not even a 

need to consider whether a principle of respecting international comity existed under 

international law.105 

 

 

 

                                                             
100 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 59. 
101 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 87. 
102 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 90-91 and 102.  
103 The South African Government in its letter asked the Commission to postpone taking a decision until 

the question could be further discussed. The Commission rejected this request for discussion and instead 

only five days later declared its decision. Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, 

p. 18- 19. 
104 Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 104.  
105Case T-102/96 Gencor Ltd v Commission (1999) ECR II-00753, p. 103. 
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4.4 Cases involving (third) state undertakings 

 

If one of the non-EU undertakings involved in a case is stately owned or serve state in-

terests of a third state the situation is more delicate since the question of respecting state 

sovereignty becomes even the more apparent in these cases. The Commission has how-

ever adopted decisions under EU competition law relating to undertakings connected to 

a (third) state arguing that one needs to separate acts of governments and acts of trade 

(for sovereignty) in e.g. Aluminium Products, where trade organizations from socialist 

states in Eastern Europe106 were fined for having infringed EU competition law.107 The 

Commission held that these trade organizations could have been fined even if they had 

not had any separate legal personality from the (socialist) state.108 It was however rec-

ognized that, although international law does not limit extraterritorial application of EU 

law there could be circumstances where “the important interests of non-Member 

states…be so important as to prevail over the fundamental interest of the Community 

that competition within the common market is not distorted for that is a essential means 

under the Treaty for achieving the objectives of the Community”.109  In particular “ad-

verse effects” on the interest of the other state was referred to but it was not specified 

what kind of interests the Commission had in mind and the case was not appealed to the 

EU courts. 

 

4.5 Conclusions: An Effects Doctrine within the EU?  

 

Gencor/Lonro from 1999 is unfortunately the latest case where the CJEU has dealt ex-

tensively with the concept of extraterritoriality as regards competition law proceedings 

and this appeal only reached the General Court.110 The reason why so few undertakings 

have tried to make arguments based on extraterritoriality might be that the CJEU has 

                                                             
106 In the USSR (Union of Soviet Socialist Republics), Poland, Hungary, Czeckoslovakia and 

DDR(German Democratic Republic). 
107 Aluminium Products OJ (1985) L 92/1, see particularly heading 14. See also related Re Columbian 

Coffee OJ (1982), L 360/31 and Amministrazione Autonoma dei Monopoli di Stato OJ(1998) L 252/47, 

p. 21.  
108 Aluminium Products OJ (1985) L 92/1, p. 9.2.  
109 Aluminium Products OJ(1985) L 92/1, p. 48. 
110 As will be shown below undertakings have however arguments on constraints under public interna-

tional law for EU jurisdiction to the Commission, contesting their right to adopt a decision, but not ap-

pealed.  
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put up quite a low bar on what the Commission needs to show to be able to assert juris-

diction extraterritorially. It seems that de lege lata what is required for it to be justifiable 

to apply EU competition rules extraterritorially is that agreements have been “imple-

mented”, a criterion that is fulfilled by mere sales, and that the agreements can be 

shown to have produced an “immediate, substantial and foreseeable effect” on competi-

tion within the EU. When looking chronologically at the case law on extraterritoriality it 

seems that the CJEU has avoided dealing with the question of jurisdiction under public 

international law as far as possible and preferred relying on jurisdiction based on a terri-

torial connection rather than accepting an effects doctrine.111 This might be because the 

expansive assertion of jurisdiction by the US was met with opposition from other states 

and because the EU is more dedicated to make sure that principles of international law 

are upheld generally than the US (that focuses on its own interests). However, US 

courts seem to be more open to consider arguments on comity than the CJEU.112 In the 

latest judgment it appears as if the General Court is not even willing, without an as-

sessment, to recognize that a principle of comity even exists and should be weighed in 

when jurisdiction is considered under international law. Arguments relating to comity or 

non-interference have not had influence in cases concerning comity. The only circum-

stances where the General Court seems to be willing to consider that non-application is 

justified is either if an act is compelled by the law in another state113 or if a foreign gov-

ernment objects to application and can show hard evidence that application of EU com-

petition law would create negative consequences in the country. Some have argued this 

high bar is questionable at least in cases such as a merger of the Gencor/Lonro.114  

 

                                                             
111 Some in doctrine claim the test set up by the CJEU actually constitute an effects doctrine: Ivo, Van 

Bael, Due Process in Competition Law Proceedings, (Kluwer Law International), 2011, p. 39. E.g. Ariel 

Ezrachi argues against using the Gencor/Lonro case as evidence for the existence of an effects doctrine in 

the EU since what the EU did was only to supplement the implementation requirement with effects; Ariel, 

Ezrachi, EU Competition Law: An Analytical Guide to the Leading Cases, (Hart Publishing), 3rd edition, 

2012. p. 529 
112See supra, Chapter 3.2.  
113 Sometimes referred to as the foreign sovereignty compulsion defense. See Chris, Noonan, The Emerg-

ing Principles of International Competition Law, Oxford University Press, 2008, Chapter 8 “International 

Competition Law Defences”. 
114 Mann argues that a distinction should not be made between the existence and the excercise of jurisdic-

tion. He considers “comity” as another word for international law and thus comity being respected as a 

requirement for jurisdiction to even exist. See Francis A, Mann, Further Studies in International Law, 

(Oxford University Press), reprinted 2008, p. 72. Slot is also of the opinion that the test used by the Court 

is not optimal and that the question of what jurisdiction and international law requires should not be sepa-

rated, see Piet Jan Slot, Case T-102/96, Gencor Ltd v. Commission, Common Market Law Review 38: 

1573–1586 (2001),  p. 1581. 
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Basing jurisdiction on the territorial principle can be seen as more restrictive than rely-

ing on an effects doctrine,115 at least at the surface, since the territorial principle is a 

recognized concept in public international law. A question that could be asked is if there 

would be a need for the EU to adopt an effects doctrine. Most commentators however 

seem to agree that the test proposed by the CJEU actually provides the same coverage 

of jurisdiction as the US effects doctrine. One exception might be “boycott cartels” 

since it’s harder to classify an omission, not selling into the EU, as implementation.116 

As regards Article 102 (although not being the focus of this thesis) some have also ar-

gued that it is hard to see how a refusal to deal can constitute “implementation”.117 The 

CJEU has not explicitly ruled against an effects doctrine under EU competition law 

however. It can be questioned if it is likely that the CJEU would actually refuse applica-

tion of EU competition law in a case where although a territorial connection were lack-

ing an act had serious dangerous effects on competition within the EU. This is probably 

not likely. Besides from AG Darmon118 several other Advocate Generals seem to have 

leaned towards promoting an effects doctrine.119  

5. Enforcement Jurisdiction outside the European Union 

 

5.1 Introduction  

 

Most in doctrine agree that the real limit to the extraterritorial application of EU compe-

tition law does not lie in the legislative jurisdiction but that the real limit lies in en-

forcement jurisdiction.120 The same rules of procedure for adoption of a decision121 

                                                             
115  Ariel, Ezrachi, EU Competition Law: An Analytical Guide to the Leading Cases, (Hart Publishing), 

3rd edition, 2012, p. 522-524. 
116 Ariel, Ezrachi, EU Competition Law: An Analytical Guide to the Leading Cases, (Hart Publishing), 3rd 

edition, 2012, p. 534.  
117 Florian, Wagner von Papp, “Competition Law and extraterritoriality” in Ariel, Ezrachi (Editor), Re-

search Handbook on International Competition Law, (Edward Elgar Publishing Limited) 2012, p. 47 with 

reference to Case 60/81 IBM (1981) ECR 2639 that was dismissed on appeal without dealing with IBM:s 

objections relating to comity and non-intervention.  
118 Cases 114/85 etc Ahlström Oy v Commission (Wood Pulp) (1988) ECR 5193, Opinion of Advocate 

General Darmon, p. 57-58. 
119 E.g. Advocate General Mayras; ICI v Commission (I) 1972 ECR 619 (695-696) Opinion of Advocate 

General Mayras; Ivo, Van Bael, Due Process in Competition Law Proceedings, (Kluwer Law Internation-

al), 2011, p. 40.  
120 Florian, Wagner-Von Papp “Competition Law, Extraterritoriality & Bilateral Agreements”, in Re-

search Handbook on International Competition Law, p. 39. 
121 See supra, Chapter 2.4. 
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must of course be used for EU-companies as non-EU companies. In this section I have 

studied limitations public international law impose on the ability of the Commission to 

initiate proceedings, make requests for information, conduct investigations and finally 

remedy infringements of EU competition in cases where the undertaking concerned is 

established outside the EU.    

 

5.2 Initiation of Proceedings 

 

One can question if it even is an enforcement action/an exercise of power to simply in-

form (by letter) an undertaking of the starting of procedure.  Although it is not coercive, 

it is still a part of the procedure in exercising state power, since the Commission cannot 

adopt a decision without the undertaking having been informed in advance.   

The question how the Commission shall go about informing an undertaking located out-

side the EU about the start of procedure arose in Geigy v. Commission.122 This case 

concerned the participation of the Basel based Swiss company Geigy in the Dyestuff 

cartel. Geigy in this case claimed that a Notice of Objections123 had not been properly 

served and was null and void since the Swiss Confederation refused the validity of a 

service by post of a foreign measure of the kind on its territory, making reference to 

public international law. 124 The CJEU however held that since no treaty existed “the 

question on how a notice should be served to parties outside the territory of the commu-

nity depends on international practice and must be resolved with mutual regard to the 

spheres of jurisdiction of both the EU and of the third state concerned”125 The Court 

held that international law could not be invoked to deny EU to take the necessary steps 

to assure the effectiveness of measures aimed at conduct adversely affecting competi-

tion in EU since Switzerland did not acknowledge under international law any practical 

possibility of service on its territory. Geigy also made the argument that the notification 

was irregular since it should have been served to one of its subsidiaries.126 The CJEU 

                                                             
122 Case 52/62 Geigy v Commission (1972) ECR 787.  
123 Council Regulation No 17 of 6 February 1962 (First regulation implementing Article 85 and 86 of the 

Treaty), was applicable at the time. Article 2 in Regulation No 99/63, providing procedures for Regula-

tion 17, required the informing of the start of procedure.  
124 Case 52/62 Geigy v Commission (1972) ECR 787, p. 10.  
125 Case 52/62, Geigy v Commission (1972) ECR 787, p. 11.  
126 Case 52/62, Geigy v Commission (1972) ECR 787, p.16. 
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however found that this could not invalidate the measure and since it was established 

that the applicant had knowledge of the text of the decision and instituted proceedings 

against “questions of possible irregularities concerning notification ceases to be rele-

vant”.127 

It thus seems that an undertaking outside the EU that has received and taken cogni-

cisanse of a letter from the Commission informing it of the start of procedure cannot 

successfully claim any administrative fault in how it was served including on arguments 

based on public international law.128 

Geigy has however been criticized and some argue that the CJEU did not seriously as-

sess the arguments relating to public international law and that the ruling was a mis-

take.129  An argument pro the ECJ asserting jurisdiction in Geigy is that Switzerland’s 

refusal of accepting any foreign act at all was disproportional and did not take into ac-

count valid interests of other jurisdictions. The EU had a legitimate interest in making 

sure healthy competition was maintained on the internal market, if legislation as the one 

in Switzerland refusing all foreign acts existed in some countries that made companies 

untouchable there these countries could become “dark harbours” where undertakings 

wishing to exploit consumers on the internal market could safely incorporate. Sovereign 

equality and increased economic interdependence of states means that states should 

provide assistance for one another in the pursuit of legitimate interests e.g. at least 

providing some measure for foreign authorities to serve notices to undertakings on their 

territory.  

 

 

 

 

                                                             
127 Case 52/62 Geigy v Commission (1972) ECR 787, p. 18. An EU subsidiary of Geigy forming part of 

the same economic entity was found to have implemented the agreement in the EU and EU competition 

law could thus be applied: Case 52/62 Geigy v Commission (1972) ECR 787, p. 43. 
128 There are however appeals undertakings have won claiming the commission made procedural adminis-

trative faults , e.g. not addressing a Statement of Objections to the legal entity fined e.g. in; Case C-

176/99 P Steel Beams (2003) ECR I-10687.The Commission corrected these procedural faults by adopt-

ing a new decision.  
129 Francis A, Mann “The Doctrine of International Jurisdiction Revisited after 20 Years” in Recueil des 

Cours 3, 1984, p. 9-116, p. 40.  
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5.3 Requests for Information 

 

The ECJ has never ruled on the question of the limit for the Commission under Article 

18 Regulation 1/2003 to require information or on Article 20 to make investigations.130 

In doctrine it is argued that the Commission can only make a simple request under 18(2) 

and not a request for information by decision under 18(3) to a non-EU undertaking.131 

This is because the simple request is voluntary for the undertaking concerned, as no 

fines can be imposed for non-compliance, unlike requests for information by deci-

sion.132 

One could argue that Regulation 1/2003 seems to imply that simple requests must also 

be made within the EU due to subparagraph (5) of Article 18 which says that “a copy of 

the simple request or decision shall be forwarded to the Competition authority in the 

Member State in whose territory the seat of the undertaking is situated and the competi-

tion authority of the Member State whose territory is affected“. The habit of the Com-

mission however seems to be to send simple request for information also to undertak-

ings located outside the EU. In its Manual of Procedure the Commission holds that 

RFI:s by letter under Article 18(2) may be sent to undertakings located outside the EEA 

but that the section relating to fines and periodic penalty payments as well as the rele-

vant annexes are not applicable.133 

A request for information under Article 18(3) about/in proceedings against a non-EU 

corporation can also be made if it can be addressed to a EU subsidiary part of the same 

economic entity. 134 In United Brands v. Commission the CJEU indicated that the Com-

mission made a mistake in not requiring information from UBC (a subsidiary that was 

seen as part of the same economic entity as United Brands) that was stored outside the 

                                                             
130 Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 

498. 
131 Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 

498.   
132 See Article 20(3) Regulation 1/2003. Article 288 TFEU also states that “a decision shall be binding in 

its entirety”. 
133 Antitrust Manual of Procedures, Internal DG Competition working documents on procedures for the 

application of Articles 101 and 102 TFEU (found at internet), March 2012, p. 65. The Manual of Proce-

dure is intended to give practical guidance but it is emphasized that it does not give binding instructions 

and that the procedures might have to be adapted to the circumstances. In case of divergence between the 

Manual of Procedures with the Treaty, Regulations, Notices etc the later apply.  
134 Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 

496.  
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EU in Latin America.135 Kiriazis, working at DG Comp, claim that the justification for 

requesting information of a subsidiary concerning a parent is that it is the whole corpo-

rate group, or economic entity, that is subject to the law and that the Commission may 

therefore require information from the level in the corporate hierarchy it sees as appro-

priate.136 Article 101 TFEU is in any case not applicable to agreements between a parent 

and subsidiary of the same economic entity, for the purposes of Article 101 TFEU they 

are seen as the same “undertaking”, as established in Viho.137 An argument against us-

ing the single economic entity doctrine in these situations can however be found by 

Mann who argue that this kind of “indirect enforcement jurisdiction” is not warranted as 

it is not certain that the subsidiaries requested have any control over the foreign 

branch.138  Some also refer to this as the economic entity theory “upside-down” and 

question if the subsidiary should really be made responsible for something of its par-

ents. Although responsibility of the parent over the subsidiary might be warranted since 

it can control and decide the subsidiary actions the same is not true vice-versa.  

A couple of years ago two subsidiaries of the Taiwanese undertaking Chi Mei Optoelec-

tronics that was under investigation for participation in the LCD cartel (which is studied 

more closely below) filed an application at the General Court challenging that the 

Commission had made a request for information in the control of the parent.139 The sub-

sidiaries claimed the commission had erred in law by addressing a request for infor-

mation to them compelling them to provide documents and information under the sole 

control and possession of their parent company located outside the EU territory.140 The 

subsidiaries meant this constituted disregard of the “document ownership and control 

doctrine” that was inherent in Article 18 Regulation 1/2003. They also claimed this vio-

lated the general principles of international law “of territoriality, of sovereignty, of non-

intervention and of equality of States”. The case was however withdrawn from the reg-

                                                             
135Case 27/76 United Brands v Commission (1978) ECR 207, p. 256. The information related to the sub-

sidiary itself, UBC, but it was the corporate group that was subject of the decision.  
136Georgios, Kiriazis, Jurisdiction and Cooperation Issues in the Investigation of International Cartels, 

earlier version published in Volume II, Tab 33, of the ABA Advanced Int'l Cartel Workshop, p. 6.  
137Case C-73/95 P Viho v Commission (1996) ECR I-5457, p. 16. 
138 Francis, A Mann “The Doctrine of International Jurisdiction Revisited after 20 Years” in Recueil des 

Cours, 1984, p. 9-116, p. 49.  
139 The addressee of the decision is the Taiwanese parent company (that came to merge with another 

company); LCD - Liquid Crystals Displays (COMP/39.309) Commission decision of 8.12.2010, p. 24.   
140 Case T-140/07 Chi Mei Optoelectronics Europe and Chi Mei Optoelectronics UK v Commission, 

O.J.7.7.2007.  
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ister of the Court following a request from the undertakings.141 It would have been in-

teresting to see how the General Court would have ruled in this case. Although the sin-

gle economic entity doctrine is consistently the source of much litigation and challenged 

before the CJEU it has still been upheld. Most probably, with regard to this and the line 

of argumentation pursued by the CJEU in Geigy and United Brands, the CJEU would 

have held that the request was not illegal.  

 

5.4 Investigations  

 

It would amount to violation of sovereignty of another state (under international law) to 

carry out state functions on their territory at least without the states authority/consent.142 

The Commission can however carry out investigations in new member states about un-

dertakings anti-competitive practices even though they related to acts carried out by 

undertakings in these member states before the countries accession to the EU.143 It 

should also during dawn-raids be able to seize information electronically stored on a 

server outside the EU concerning the business activities of a parent if this information is 

accessible from the computers of a EU subsidiary within the same economic entity.144  

Apart from this, if assistance is not granted by the territory in which the undertaking is 

actually seated, the Commission is constrained as regards investigations. 

 

Inspections by the Commission are however still met with opposition from other states. 

Most recently Russia was offset by the Commissions investigations into Gaz Proms 

anti-competitive practices on the natural gas market in Eastern Europe following which 

the Commission conducted dawn-raids at the premises of Gaz Proms subsidiaries in 

                                                             
141 The case was removed from the register by order of the Court on 4th February 2011. 
142 Whish states that investigations of the European Commission outside the Union are “inconceivable”; 

Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 498. 

In a Commission Paper it itself holds that “on-the-spot investigations of firms based in third countries are 

out of the question”; Dealing with the Commission (1997), European Commission, Brussels and Luxem-

bourg, p. 22. 
143Cases 97-99/89 Dow Chemical Iberia and others v Commission (1989), ECR 3165, p.61-64. 
144 The Commission recently published a revised explanatory note on dawn raids that states that “any 

electronic information related to the business” can be investigated, Explanatory note to an authorisation to 

conduct an inspection in execution of a Commission decision under Article 20(4) of Council Regulation 

No 1/2003,published on 18 march 2013, found at 

http://ec.europa.eu/competition/antitrust/legislation/explanatory_note.pdf. The parent’s business records 

must be seen as “related to the business” of a subsidiary if they form part of the same economic entity. 

http://ec.europa.eu/competition/antitrust/legislation/explanatory_note.pdf
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several of the eastern European member states. Russia has planned to adopt a blocking 

statute concerning cooperation with foreign authorities by undertakings of state interests 

(so that permission would possibly be required for some Russian companies to cooper-

ate with the Commission).145 

 

5.5 Decision of Imposing Fines  

 

A decision of imposing fines must be seen as more of a coercive act than informing 

about the start of procedure. It would thus most probably be more questionable to do 

this on the territory of another country if they objected. The single economic entity can 

have importance also as regards imposing of fines. In e.g. Commercial Solvents the de-

cision was addressed both to the US parent and the Italian subsidiary146 and in Alliance 

One to both a US parent and Spanish subsidiary.147 

 

5.6 Conclusions 

 

The doctrine of a single economic entity is used by the Commission to overcome diffi-

culties that would otherwise exist as regards enforcement jurisdiction. With or without 

the single economic entity doctrine the Commissions powers are nevertheless quite con-

strained as regards undertakings situated outside the EU.  To enable the Commission to 

enforce EU competition rules also to undertakings outside the EU information and en-

forcement must thus be assured through alternative measures than the Commissions 

coercive powers.  As will be shown below, the leniency program and international co-

operation, have importance for this.  

                                                             
145See on the Commission investigations the press release found at:http://europa.eu/rapid/press-

release_IP-12-937_en.htm, http://europa.eu/rapid/press-release_MEMO-11-641_en.htm?locale=en. Fur-

ther on the blocking statute: “Kremlin shields Gazprom from EU probe”, Financial Times, 11 September 

2012. 
146 Cases 6 and 7/73 Istituto Chemioterapico Italiano and Commercial Solvents Corp. v Commission 

(1974) ECR 223, at p. 42-50. This was a decision under Article 102 TFEU, requiring the undertakings to 

supply raw material to its trading partner Zoja.  
147 Joined Cases C-628/10 P and C-14/11 P Alliance One International Inc. and Standard Tobacco Inc. v 

Commission (not yet published in the OJ).  

http://europa.eu/rapid/press-release_MEMO-11-641_en.htm?locale=en
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6. The Commission’s Enforcement Record of Cartels dur-

ing the Last Years - How Have Questions Relating to Ju-

risdictions Been handled?   

 

6.1 Introduction  

 

Just a few years back a US report concluded that the European commission had “a very 

low incidence of prosecuting cartels outside its borders".148  This seems to have changed 

however. The leniency program has e.g. given non-EU undertakings the incentive to 

voluntarily submit information to the EU, making the lack of coercive measures as re-

gards non-EU undertakings less important. Information about cartels was e.g. received 

by the Commission due to leniency applications by Japanese Ajinomoto in the Amino 

Acids cartel149  and US Bioproducts Inc. in the Choline Chloride cartel150 and Malaysian 

Chungwa in the Cathod Ray Tube Cartel.151 The Commission has also in some cases 

received information on cartels in other countries due to information received from en-

forcement agencies in other jurisdictions.152 Dedicated cooperation agreements have 

been entered into with the countries with the larger economies with well-developed sys-

tems for enforcement of competition law United States, Canada, Japan and (South) Ko-

rea that provide for the authorities to inform the other party of anti-competitive practices 

they become aware of that have negative effects on the territory of the other state (with 

limitations as regard confidential information however). 153 

                                                             
148 ICPAC Final Report 2000, available at www.usdoj.gov/atr/icpac/icpac.htm, p 189. For cartels where 

all participating where non-EU undertakings, for “mixed” cartels, consisting of both EU undertakings and 

non-EU undertakings, the Commission had a better record.  
149 http://europa.eu/rapid/press-release_IP-00-589_en.htm. 
150 Choline Chloride (COMP 37.533). Commission Decision 9.12.2004, OJ (2005) L 190, p. 3. 
151 http://europa.eu/rapid/press-release_IP-12-1317_en.htm. 
152 The Commission e.g. started investigating the Citric Acid cartel after being informed that the US De-

partement of Justice had started investigating this market in the US; Case C-511/06 P Archer Daniels 

Midland Co v Commission (2009) ECR I-05843, p. 12.  
153 The EU has concluded bilateral agreements on competition policies with both acceding and other 

countries. For a list of the countries that the EU has concluded bilateral agreements on competition with, 

http://ec.europa.eu/competition/international/bilateral/. See also the brochure of the Commission on the 

situation as of 1 January 2008, Provisions on International Relations in EU Competition Policy, found at 

http://ec.europa.eu/competition/international/legislation/legislation.html 

http://www.usdoj.gov/atr/icpac/icpac.htm
http://ec.europa.eu/competition/international/bilateral/
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Since the case law on extraterritoriality is quite scare it is interesting to analyze some 

Commissions decisions from the last years relating to international cartels in order to 

see how claims based on public international law have been brought up and if the test 

for extraterritorial jurisdiction established by older case-law is adequate to establish 

jurisdiction in all cases where non-EU undertakings infringes EU competition law. 

 

6.2 Lysine and Vitamin Cartels  

 

The Lysine Cartel154 from 2001 was probably155 the first decision where the Commis-

sion imposed fines on all non-EU undertakings for their participation in a global cartel 

with effects within the EU.  A US firm156, two Japanese157 and two Korean undertak-

ings158 were fined for price-fixing. In this decision the Commission, when justifying it 

had jurisdiction, made explicit referral to the Wood Pulp judgment. The Commission 

concludes that it is established case-law that when producers from outside the EEA sell 

directly to purchasers in the EEA and engage in price competition this constitutes 

“competition within the internal market”. If they then both agree and put into effect de-

cisions on prices or sales volumes their acts have the object and effect of restriction of 

competition within the EU.159 In this case, the fact that some of the contracting parties to 

the cartel where based in the EU, was thus used as a nexus to justify jurisdiction. This 

can be contrasted from the Vitamin Cartel that was issued the same year, in which both 

EU-undertakings and undertakings from outside the EU in Switzerland and Japan fixed 

prices and decided on sales quotas on a global level.160 This decision contains no section 

at all on why extraterritoriality is warranted. There is a section on "intra-state trade” 

since some of the Japanese producers questioned if their participation in the cartel had 

any effect on this. The Commission held that the Japanese undertakings, although not 

having any production facilities in the EU, still marketed products throughout the Union 

with an effect on intra-state trade and participated in the cartel agreement that as a 

                                                             
154 Amino Acids (COMP/36.545/F3) OJ (2001) L 152. 
155 Georgios Kiriazis, Jurisdiction and Cooperation Issues in the Investigation of International Cartels, 

earlier version published in Volume II, Tab 33, of the ABA Advanced Int'l Cartel Workshop, Feb. 15-

16, 2001, New York.  p. 4 
156 Archer Daniels Midland. 
157 Ajinomoto and Kyowa Hakko Kogyo. 
158 Sewan America Inc and Cheil Jedang Ltd.  
159Amino Acids (COMP/36.545/F3) OJ (2001) L 152, p. 182.  
160 Vitamins (COMP/E-1/37.512) OJ (2003) L 6/1. 
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whole had an effect on trade between member states.161 A territorial connection to the 

EU in the form of implementation thereby most likely existed under the Wood 

Pulp/Gencor/Lonro test. 162 

 

6.3 Gas Insulated Switchgear Cartel 
 

A recent case that is interesting because the Commission did not in any way justify why 

extraterritorial application was warranted is also Gas Insulated Switchgear from 

2007.163 The undertakings participating164 in this cartel, which included a mix of under-

takings from the EU, Switzerland and Japan, were in the Commission decision fined for 

a complex bid-rigging scheme and fixing of prices on a world-wide scale. What is inter-

esting is that part of the set-up can be classified as a “boycott cartel”. The Japanese un-

dertakings had agreed not to place bids on European projects whereas the European 

undertakings agreed not to place bids on projects in Japan.165 However, there was no 

argumentation on jurisdiction extraterritorially although as goes for the Japanese under-

takings it is hard to see how the agreement had been implemented in the internal market. 

What the Japanese undertakings did was to agree not to sell into the EU.166  

The question is thus why the Commission decision contains no section on extraterritori-

al jurisdiction. This might have been that the whole cartel was classified as “one com-

plex infringement” a concept in EU law according to which every undertakings individ-

                                                             
161 Vitamins (COMP/E-1/37.512) OJ (2003) L 6/1, p. 604. See also p. 600 where the Commission states 

that it is no necessary for Article 101 to apply, to show that the individual conduct of each participant, as 

opposed to the cartel as a whole, affected trade between Member States, making reference to Case T-

13/98 Imperial Chemical Industries v Commission (1992) ECR II-1021, p. 304. 
162 See supra, Chapter 4.3.  
163 Gas Insulated Switchgear (COMP/F/38.899) Commission decision 24.01.2007.  
164 ABB Ltd., Alstom, Areva, Areva T&D AG, Areva T&D Holding SA, Areva T&D SA, Fuji Electric 

Holdings Co., Ltd, Fuji Electric Systems Co., Ltd., Hitachi Ltd., Hitachi Europe Ltd., Japan AE Power 

Systems Corporation, Mitsubishi Electric Corporation, Nuova Magrini Galileo S.p.a., Schneider Electric 

SA, Siemens AG, Siemens Aktiengesellschaft Österreich, Siemens Transmission & Distribution SA, 

Siemens Transmission & Distribution Ltd., Toshiba Corporation and VA Tech Transmission & Distribu-

tion GmbH & Co KEG.  
165 The undertakings contested that such a common understanding existed, and the Japanese undertakings 

tried to give other plausible explanations why they had not competed in Europe e.g. that it was economic 

considerations, p. 249-254. The Commission held that giving alternative explanations was not enough 

without the undertakings having shown that the evidence the Commission relied upon was insufficient, p. 

262-264.  
166 The Japanese undertakings did question if their participation had any (appreciable) effect on trade-

between member state since they would not have conducted themselves in any other way in the absence 

of the cartel. The Commission here equally referred to the cartel being one complex infringement and that 

projects could have been allocated to them under the cartel in Central and Eastern Europe: Gas Insulated 

Switchgear. Commission decision 24.01.2007, p. 31-314.  
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ual contribution to the cartel need not be distinguished.167 The Japanese undertakings 

participated in the world-wide cartel, the Commission might have seen establishing this 

participation as enough. The agreement as a whole was implemented in the EU although 

by the European participants.168  One can however question if jurisdiction under public 

international law should be proven despite a cartel being classified as “one complex 

infringement”. The Commission should not be able to avoid dealing with what public 

international law requires just because a cartel is classified as such.169 

 

 6.4 LCD cartel  

 

A highlighted decision taken in 2010 regarding non-EU undertakings170 was the LCD 

cartel decision. 171 The fines the Commission imposed were the largest fines ever im-

posed. In this decision three of the undertakings fined, AU Optronics Corporation (AU), 

Chi Mei Optoelectronic (CMO) and LG.Philips LCD Co Ltd (LPL)172, had questioned 

the Commission’s extraterritorial jurisdiction.  

AU argued that their sales into the EEA amounted to only 1% of its total worldwide 

sales, that not all of the corporations different types of sales of products into the Union 

                                                             
167 The Commission made reference to case law on “complex infringements”, e.g. the PVCII case, argu-

ing that each undertakings individual contributions to such a cartel need not be distinguished. Gas Insu-

lated Switchgear (COMP/F/38.899). Commission decision 24.01.2007, p. 248 and p. 233.  
168 Hitachi/JAEPS, Toshiba and Melco argued they had only participated in a global cartel, separate from 

the Eurpean Switchgear cartel but the Commission, in line with the cartel being a single complex in-

fringement, held that it was sufficient that the Japanese undertaking where aware they were contributing 

to the overall scheme, Gas Insulated Switchgear. Brussels, 24/01/2007 C(2006) 6762 final para 273. 
169 The Commission decisions have been appealed by all the undertakings but not on points relating to 

extraterritoriality; Cases T-110/07 Siemens AG (Germany) v Commission (2011) ECR II-00477; T-

117/07 & T-121/07 Areva & others v Commission (2011) ECR II-00633; Joined cases T-122/07 to T-

124/07 Siemens AG Österich & Others v. Commission (2011) ECR II-00793; Cases T-112/07 Hitachi 

Ltd and Hitachi Europe Ltd and Japan AE Power Systems Corp. v Commission; T-113/07 Toshiba v 

Commission; T-132/07 Fuji Electric Holding Co. Ltd and Fuji Electric Systems Co Ltd v Commission 

(2011) II-04091 and T-133/07 Mitsubishi Electric Corp v Commission (2011) ECR II-04219. In both T-

113/07 and T-132/07 the General Court annulled the Commission decision due unequal treatment of the 

Japanese undertakings visa vi the European ones in choice of reference year for calculation of the fine. 

The Commission have re-adopted the decision on 27 June 2012; Commission Press Release IP/12/705. 

Siemens AG and Mitsubishi Electronic Corp have appealed the General Courts Judgment, the later e.g. 

arguing that its right of defense was breached by requiring to negatively show they did not commit an 

infringement: Case C-239/11 P. Siemens AG v. European Commission (case in progress); Case C-489/11 

P Mitsubishi Electronic Corp v. Commission (case in progress).  
170 The 6 undertakings fined where Samsung Electronic Co Ltd, Samsung Electronics Taiwan Co Ltd, LG 

Displays Co Ltd, LG Displays Taiwan Co, Ltd and AU Optronics Corporation. 
171

 LCD- Liquid Crystals Displays (COMP/39.309) Commission decision of 8.12.2010. 
172 Later became “LG Display Co., Ltd”; LCD- Liquid Crystals Displays (COMP/39.309) Commission 

decision of 8.12.2010, p. 13. 
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were substantial, immediate and foreseeable173 and that the Commission should respect 

international comity in exercising its jurisdiction. CMO argued that a sufficient nexus to 

the EU was lacking and that the Commission had not showed in the SO that the agree-

ment has been implemented into the EEA or a factual base for the effects on competi-

tion in the EEA, e.g. by failing to identify the European customers.174 LPL mainly in-

ferred that the Commission had not shown the cartel had been implemented and made 

referral to the EU-Korea agreement on cooperation on anti-competitive practices and 

the OECD recommendations of 1995 arguing the Commission should have paid more 

attention to what comity required.  

None of these arguments were successful. The Commission, with reference to both 

Wood Pulp and Gencor/Lonro held that the cartel in question was global in character 

and that European customers had been targeted and that thus both as regard direct and 

indirect sales (in which they had a very high market share) the agreement was imple-

mented into the EU.175 The Commission thus held that even though the cartel was glob-

al, and thus did not explicitly target the EU, specific EU customers had been discussed 

at the “crystal meetings”. The effect of this on competition within the EU was “immedi-

ate” since prices were directly affected by the cartel agreement, “foreseeable” since 

higher prices and lower output directly affects competition and “substantial” due to the 

seriousness of the infringement. As regards the argument brought by AU, e.g. that the 

sales to the Union amounted to only 1% of their sales, the Commission held that what 

matters was only that “the cartel as a whole” had immediate, foreseeable and substantial 

effect” and that this was the case. It finally dismissed the parties’ arguments about 

comity, stating that the Korean authorities had been consulted, and that both the estab-

lishment of jurisdiction and setting of fines was based on implementation and effects 

within the EU.176 LG Display and LG Display Taiwan have appealed.177  

                                                             
173LCD- Liquid Crystals Displays (COMP/39.309) Commission decision of 8.12.2010, p. 232. arguing 

the Commission should have disregarded panels of the size of 10.4” and below, sales to non-key custom-

ers, “captive” sales and sales among participating undertakings, sales to new member states before their 

accession, sales to European destinations when the price negotiation took place with non-European cus-

tomers if the seller did not know the final destination and also that the effects of sales where not “imme-

diate, substantial and foreseeable” during the whole period of the infringement.  
174 LCD - Liquid Crystals Displays (COMP/39.309) Commission decision of 8.12.2010, p. 233.  
175LCD - Liquid Crystals Displays (COMP/39.309) Commission decision of 8.12.2010, p. 235.  
176 LCD - Liquid Crystals Displays (COMP/39.309). Commission decision of 8.12.2010, p. 235-243.  
177

 Case T-128/11 LG Display and LG Display Taiwan v Commission (action brought on 23 February 

2011, not yet reported). AU Optronics also appealed arguing that the Commission failed to establish ju-

risdictional jurisdiction and that the cartel did not have an immediate, substantial and foreseeable effect 
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6.5 Conclusions 
 

Looking on recent cartel decisions non-EU undertakings still invoke arguments relating 

to extraterritoriality and comity but without success. In my opinion the Commission 

could in the Switchgear cartel have made use of the opportunity to base its decision ex-

plicitly on an “effects doctrine”. The CJEU has not ruled out an effects doctrine through 

its Wood Pulp judgment but chose, since the circumstances of the case allowed it, to 

base its decision on a less controversial doctrine of implementation with its base in the 

territorial principle.178 Considering the developments in international competition law 

since 1985 with a steady increase of countries enforcing their competition laws to for-

eign undertakings the adoption (expressly) of an effects doctrine under EU competition 

law makes sense. It would create greater clarity and legal certainty for non-EU under-

takings that they are subject to EU competition rules if their acts are caught by the pro-

hibition in Article 101 TFEU no matter if the agreement has been implemented in the 

EU or not. In practice, international undertakings of course already know they have to 

comply with the EU competition regime.  

7. Fines Imposed in Other Jurisdictions – Do They Have 

Any Impact on the Commission Fining of Cartels?  
 

7.1 Introduction  
 

The amount of fines imposed on undertakings for infringements of EU competition 

rules are larger than in any other area of law.179 Undertakings in international cartels 

with a global scope also face fines on multiple fronts as they are often fined in several 

other jurisdictions for the same conduct and they have thus claimed that the Commis-

sion should have regard to this fact when setting the fines for EU law infringement. It is 

                                                                                                                                                                                   
but withdrew their application; T-94/11 AU Optronics v. Commission (removed from the register by 

order of the Court 13 June 2013). 
178 Richard, Whish and David, Bailey, Competition Law, (Oxford University Press), 7th edition, 2012, p. 

500.  
179 Donald, Slater, Sebastien, Thomas and Daniel, Waelbroeck, Competition Law Proceedings before the 

European Commissionand the Right to a Fair Trial: No need for Reform? European Competition Journal, 

vol. 5 no. 1 April 2009, p. 97-143, p. 98. 
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interesting to study if the fact that a cartel is not only European in scope, but global, has 

any bearing on what fines to be imposed.  

 

7.2 Is Deterrence Already Achieved by Fines imposed elsewhere in the 

World? 

 

In the Vitamins case Hoffman La Roche argued that the Commission should take into 

account fines imposed in the US and Canada in setting the fine and that fines imposed 

by the EU should be set against these. BASF, and also Merck further argued that a de-

terrent effect had already been achieved by the fines imposed in the US and Canada180 

The Commission rejected all these arguments holding that that fines imposed elsewhere 

should not have any bearing on fines imposed for infringements of EU competition 

rules and that the US exercise of (criminal) jurisdiction does not limit the Commission’s 

jurisdiction to apply competition rules.181 They further held that they had not intended 

to sanction an undertaking for the “same facts” as the US court and that the application 

of EU competition rules is based on the territorial principle and that US jurisdiction also 

requires direct and intended effects on US commerce.182 Similar arguments were put 

forward by Archer Daniel Midlands in the Amino Acids case arguing that the criminal 

fines imposed in the USA, Canada and Mexico including private damages in the US 

were so high that they would never consider entering into any cartel in Europe or any-

where in the world again183  All these arguments were struck down by the Commission 

saying that fines imposed elsewhere don’t have any bearing on fines imposed in the EU 

and that the US authorities had only taken into account the anti-competitive effects in 

the US when setting the fine and that any criminal penalty on a natural person in any 

case was irrelevant.184  

ADM appealed up to the ECJ that upheld that the Commission had a right to fine a car-

tel although fines have already been imposed in the US. The Court held that the Com-

mission was under no obligation to take into account fines imposed in non-EU countries 

                                                             
180Vitamins (COMP/E-1/37.512) OJ (2003) L 6/1, p. 770.  
181Vitamins (COMP/E-1/37.512) OJ (2003) L 6/1, p. 772.  
182Vitamins (COMP/E-1/37.512) OJ (2003) L 6/1, p. 773.  
183 Amino Acids (COMP/36.545) OJ (2001) L 152/25, p 306-308. Ajinomoto also made similar argu-

ments, p. 310.  
184 Amino Acids (COMP/36.545) OJ (2001) L 152/25, p. 311.  
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as long as the actions an undertaking where being fined for by the different authorities 

were not identical, and since the EU fines relate to the cartels effect within the Union 

and the US fines relate to the effect on the US market, the acts where not identical.185 

ADM alternatively argued that since the Commission had relied on their world turnover 

in setting the fine it should have regard to fines imposed elsewhere. The Court however 

stated that the world turnover had only been used to decide the relative size of the un-

dertakings concerned and the argument was thus rejected. In 2006 the ECJ ruled in a 

similar case where fines had already been imposed on the undertaking SGL Carbon in 

Canada and the US for an international cartel. SGL Carbon invoked the principle of ne 

bis in idem186 holding that multijurisdictional fining amounted to double punishment 

and also argued that the Commission should take into account the US and Canadian 

fines due to the principle of proportionality and natural justice.187 Neither of these ar-

guments where successful. In this case the Court first reminded that it had not earlier 

dealt with if the principle of ne bis in idem could be invoked as regards fines imposed in 

other jurisdiction in the earlier ADM case. It held that fines imposed by non-EU coun-

tries under their territorial jurisdiction met requirements specific for them and the 

Commission had diverging interests than other jurisdictions in imposing a fine, as it was 

entrusted with the specific task of ensuring free competition within the internal market. 

The ECJ thus concluded that the principle of ne bis in idem does not apply to fines be-

ing imposed by non-EU countries and that arguments on public international law could 

not be invoked to hinder a person being fined in several jurisdiction for the same act as 

no international convention exists that prevents such punishment. Although not being 

obliged to take into account fines imposed outside the EU the Court still held that the 

Commission had discretion to take such fines into consideration e.g. due to the principle 

of proportionality.   

 

 

                                                             
185 Case C-397/03 P Archer Daniels Midland Co. and Archer Daniels Midland Ingredients Ltd v 

Commission (2006) ECR I-04429, p. 68-75.  
186 As outlined in Article 4 Protocol No7 ECHR “No one shall be liable to be tried or punished again in 

criminal proceedings under the jurisdiction of the same State for an offence for which he has already been 

finally acquitted or convicted in accordance with the law and penal procedure of that State…” 
187 Case C-308/04 P SGL Carbon AG v Commission (2006) ECR I-05977, p. 19-39.  
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7.3 Is it Legitimate to Take into Account Sales Outside the EU within a 

Non-EU Corporate Group? 

 

In a case that is before the General Court right now the question has arisen if there are 

limitations under international law to what sales the Commission can take into account 

when fixing the fine to be imposed on a non-EU undertaking. One of the non-

undertakings fined in the LCD cartel have appealed the calculation of its fine and bases 

its plea on extraterritorial grounds.188 The appeal is brought by Taiwanese Chimei In-

nolux that argue that the Commission erred when they took into account “direct EEA 

sales through transformed products” as relevant sales when the Commission fixed the 

amount of the fine, meaning sales where “the LCD panel was first transformed within 

the same group into a final IT or TV product, and then sold to another undertaking in 

the EEA” 189  According to the guidelines on fines the relevant sales when setting the 

amount of the fines should be “sales within the EEA”.190 Chimei Innolux have made 

reference to Wood Pulp191 and claims that the Commission does not have jurisdiction 

under public international  law to take into account these sales since they wholly took 

place outside the EU by a non-EU undertaking to a EU-parent. The oral hearing have 

been held but a judgment has not been given yet. It will be interesting to see if the Gen-

eral Court will hold that arguments on extraterritorial jurisdiction can also be inferred as 

regards fixing the fine.  The LCD cartel fine of 648 million euros was one of the largest 

ever imposed for a cartel and the inclusion of “direct EEA sales and sales through trans-

formed products” as relevant sales contributed to this.  

 Looking at case-law on extraterritoriality it does not seem likely however that the Gen-

eral Court will find, at least on arguments based on public international law, that the 

Commission did not have jurisdiction to take into account these sales despite the fact 

that they took place within a corporate group wholly outside the EU. Although it is true 

the sales between the Chimei Innolux subsidiary and parent had no connection to EU 

                                                             
188 Case T-91/11 Chimei Innolux v. Commission. Appeal brought on 21 February 2011, heard but not yet 

reported. AU Optronics also appealed arguing the Commission failed to establish territorial jurisdiction 

and an immediate, substantial and foreseeable effect of the agreement but the appeal was withdrawn; 

Case T-94/11 AU Optronics v. Commission. OJ 16.4.20111. Withdrawn by order of the Court 13 June 

2013 
189 LCD - Liquid Crystals Displays (COMP/39.309). Commission decision of 8.12.2010, p. 9.  
190 See supra, footnote 47. As outlined the Commission seems to have a large margin of discretion to 

depart from the guidelines due to the particularities of a case.  
191 http://www.law360.com/articles/435178/lcd-maker-says-eu-inflated-300m-cartel-fine.  

http://www.law360.com/articles/435178/lcd-maker-says-eu-inflated-300m-cartel-fine


 
 

50 
 

territory initially these sales are relevant as regards competition on the EU market as the 

transformed products later where sold into the EU. Although arguments can be made 

that to penalize wholly foreign conduct only creating foreign damage is inconsistent 

with the effects doctrine192  the sales the Commission have taken into account as regards 

Chimei Innolux have caused harm on EU competition, since transformed products have 

been sold to higher prices for consumers in the EU, and thus the EU should have a legit-

imate interest to take into account also the intra-group sales. Arguments on double pun-

ishment have also been interfered by Chimei Innolux claiming that taking into account 

these sales means that sales are counted twice as other authorities also take into account 

the same sales, e.g. by China where the intra-group trade took place.  

How the General Court will deal with this will be interesting to see. Although the ECJ 

in the ADM appeal seemed open to the idea that under some limited circumstances re-

gard should be had to fines imposed in non-EU countries, if there was e.g. an identity of 

the acts, the ECJ later in the SGL carbons appeal held that the principle of ne bis in 

idem cannot be invoked as regards fines imposed in non-EU countries. 193 One could 

argue the situation for Chimei Innolux differs substantially from the situation in that 

case however. In the SGL carbon appeal the argument that the Commission should take 

into account fines imposed in non-EU countries was not based on the fact that a non-EU 

country took into account the same sales as the EU when fixing the fine. It can be ques-

tioned if the ECJ should be so restrained as to hold that there is never an obligation for 

the Commission to take into account fines imposed in non-EU countries neither based 

on ne bis in idem nor on the principle of proportionality. Maybe an exception should be 

that the EU should not take into account such indirect sales that have been taken into 

account when the fine has been set for that same cartel in another jurisdiction such as 

e.g. the US or China. The risk of double punishment when enforcers take into account 

indirect sales and intra-group sales outside own territory have been voiced in several 

international forums.194 With more and more jurisdictions enforcing their competition 

rules and imposing fines the risk of sales being counted by several authorities will in-

                                                             
192 Florian, Wagner von Papp, “Competition Law and extraterritoriality” in Ariel Ezrachi (Editor), Re-

search Handbook on International Competition Law, (Edward Elgar Publishing Limited) 2012, p. 36 (foot 

note 63).  
193 See supra, footnote 187.  
194 OECD, Improving International Cooperation in Cartel Investigations, Policy Roundtable of February 

2012 (DAF/COMP/GF(2012)16), p. 11. 
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crease. Until an international agreements on coordinating the imposition of fines has 

been negotiated I would argue it is reasonable that the EU look at the overall interna-

tional competition law structure and overall fines imposed for the same cartel. It seems 

most likely however that the General Court will reiterate that the principle of ne bis in 

idem does not apply to fines imposed in non-EU countries. 

 

7.4 Conclusions 

 

Undertakings have not been successful in claiming the Commission should have regard 

to fines imposed on them in other jurisdictions when calculating the fines. The Com-

mission have justified this with that EU competition rules are concerned with competi-

tion on the internal market and that other jurisdictions are concerned with competition 

on their market. Global cartels target all the markets and all of the consumers of the 

world and harm can thus be created in many jurisdictions. It makes sense to argue as the 

Commission. Countries certainly have legitimate reasons for impose fines on undertak-

ings so as to ensure that undertakings are deterred in the future from distorting competi-

tion on its markets. Each country is itself probably most suited to decide which method 

is the most efficient to curtail anti-competitive behavior on its own market. Not taking 

into account fines imposed elsewhere at least makes sense if each country exclusively 

bases their fining on negative effects on domestic market without taking into account 

effects achieved elsewhere. Undertakings then face double punishment, being fined for 

the same act and effects, twice. To maintain as the ECJ held in the appeal by SGL car-

bon that the Commission is never under an obligation to take into account fines imposed 

in non-EU countries, neither due to the principle of ne bis in idem nor proportionality, 

however seems very strict and not always reasonable. It will therefore be interesting to 

see how the General Court deal with the appeal brought by Chimei Innolux on indirect 

sales. 
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8. Final Conclusions  
 

The research question I sought to answer in this thesis was both if the Commission is 

limited when investigating non-EU undertakings participation in international cartels as 

well as if differences exist in how international cartels are treated in comparison with 

cartels that exclusively have effects on the EU market, e.g. how the fines are calculated. 

As regards limitations on the Commission when investigating non-EU undertakings 

participation in international cartels it is clear that the Commission has to respect public 

international law when investigating these undertakings. For legislative jurisdiction over 

anti-competitive agreements entered into outside the EU the CJEU has put up a test of 

implementation complemented with a requirement that an agreement have an immedi-

ate, substantial and foreseeable effect within the EU. The bar for showing that this is the 

case is low, e.g. mere sales are enough for implementation to be fulfilled. The Commis-

sion thus seem too seldom, if at all, be constrained when investigating non-EU under-

takings due to lack of legislative jurisdiction. As regards enforcement jurisdiction the 

Commission is more constrained. The investigatory measures at the disposal of the 

Commission when investigating undertakings seated in the EU are not always possible 

to make use of when investigating non-EU undertakings as public international law lim-

its what the Commission can do outside EU territory. Despite this the enforcement rec-

ord still shows that Commission has been able to apply Article 101 TFEU to many non-

EU undertakings for their participation in international cartels. The use of the “single 

economic entity” doctrine seems to be especially instrumental in this respect since many 

non-EU undertakings still have some EU-subsidiary or branch that the Commission can 

direct itself towards so as to reach the non-EU undertaking. The doctrine is clearly not 

sufficient to ensure that enforcement can be achieved in all cases but a well working 

leniency program and also cooperation between enforcers seem to contribute to that 

enforcement of EU competition law can still be ensured against non-EU undertakings 

for cartel behavior.195  

Undertakings participating in cartels with a global scope today face not only the risk of 

being fined for this in several jurisdictions but also criminal liability in some countries, 

actions for private damages and heavy fines being imposed by the Commission, fines 

                                                             
195 Speech by Director General of DG Comp Alexander Italianer on 10-13 October 2011.  
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that recent years have reached record levels. 196 Arguments that the Commission should 

take into account penalties imposed in other jurisdictions when setting the fine have not 

been successful. The ECJ has held that neither the principle of ne bis in idem nor of 

proportionality can be invoked in these situations. One can question if this is reasonable 

in a world where there are an increasing number of countries imposing heavy fines for 

one and the same international cartel and no international agreement is under negation 

that ensures coordination on fining between countries.   

 

 

 

 

 

 

 

 

                                                             
196 Statistics on fines imposed in cartel cases can be found at the Commission homepage: 

http://ec.europa.eu/competition/cartels/statistics/statistics.pdf. One can e.g. see that all of the 10 highest 

cartel fines in individual cases since 1969 was taken in the 2000’s and 5 of these since 2010. Equally 

looking at the 10 largest fines on individual undertakings since 1969 all of them were taken after 2010 

and 3 since 2010. 

http://ec.europa.eu/competition/cartels/statistics/statistics.pdf
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