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Abbreviations  

 

Basic Treaty The investment treaty between the investor’s 

home state and the host state 

BIT   Bilateral investment treaty 

Comparator Treaty The investment treaty in which the investor 

claims there are more favourable treatment 

than afforded to the investor in the Basic Trea-

ty 

ECT   The Energy Charter Treaty  

FET Standard  The standard of fair and equitable treatment 

ICJ   The International Court of Justice 

ICSID The International Centre for Settlement of  

Investment Disputes 

Informal Reliance Reliance on previously rendered awards not 

mandated by the VCLT 

LCIA London Court of International Arbitration 

MFN Cases The published awards and decisions which 

have decided on the MFN Question  

MFN Clause Most favoured nation clause 

MFN Debate The scholarly debate regarding the MFN Ques-

tion 

MFN Tribunal A Tribunal deciding on the MFN Question 

MFN Question The question whether jurisdiction of an in-

vestment dispute is to be assumed by virtue of 

an MFN Clause 

NAFTA   North American Free Trade Agreement 

PCA   Permanent Court of Arbitration 

SCC   Stockholm Chamber of Commerce 

Tribunal An arbitral tribunal adjudicating an investment 

dispute 
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UNCTAD United Nations Conference on Trade and De-

velopment 

VCLT   The Vienna Convention on the Law of Treaties 
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1. Introduction  

 

 

The law governing international investment treaty arbitrations contains little support for 

a notion that arbitrators are to follow previously rendered awards. A concept of stare 

decisis, or similar doctrines of binding precedents such as envisaged in most national 

litigation laws, does not exist. Arbitral tribunals resolving investment disputes (“Tribu-

nals”) are ad hoc foras, created for the purpose of deciding within the confines of a par-

ticular dispute and without a mandate to rely on previously rendered awards as law ap-

plicable ipso facto on the merits of the dispute.  

Nevertheless, Tribunals frequently cite, analyze and draw support from awards rendered 

by other Tribunals. In a study of awards and decisions issued under administration of 

the World Bank’s International Centre for Settlement of Investment Disputes (“ICSID”) 

between 1990 and 2006, the Jeffery Commission found that citations of previously ren-

dered awards issued by other ICSID Tribunals were made in almost 78 percent of the 

cases. Moreover, it was observed that the awards citing other awards and the number of 

citations per award increased over time.
1
  

Some arbitrators and scholars advocate reliance on previously rendered awards as a 

means to promote consistent decision making in investment treaty arbitration (see chap-

ter 2.1).  

Given that there is a limited mandate in law to rely on previously rendered awards, there 

is a potential conflict between, on the one hand, the duty to decide investment disputes 

on a case-by-case basis and, on the other hand, the interest of achieving and maintaining 

consistency through reliance on previously rendered awards. While the conflict does not 

raise any severe difficulties when the reasoning of Tribunals is de facto consistent, some 

                                                           
1
 Jeffery P. Commission, Precedent in Investment Treaty Arbitration: A Citation Analysis of a Developing 

Jurisprudence, Journal of International Arbitration, Vol. 24 (2007), pp. 129-158, 130 and 149-150. In a 

study of ICSID awards rendered between 1998 and 2006, Fauchald found that references to previously 

rendered awards were made in 90 of the 98 cases. Considering the frequent use of previously rendered 

awards, Fauchald held previously rendered awards to have been “by far the most widely used and most 

important interpretive argument”. See O.K. Fauchald, The Legal Reasoning of ICSID Tribunals – An Em-

pirical Analysis, European Journal of International Law, Vol. 19 (2008), pp. 301-364, at 335. 
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regard it as problematic when there are conflicting legal reasoning and outcomes on 

identical and/or similar questions.  

This Master of Laws thesis addresses Tribunals’ reliance on previously rendered awards 

in the, arguably, most well-known and most hotly debated case line in investment treaty 

arbitration: the awards and decisions dealing with the question whether Tribunals may 

assume jurisdiction of investment disputes by virtue of most favoured nation clauses 

(“MFN Clauses”; the question whether an MFN Clause can operate to include jurisdic-

tional treatment be relied upon to assume jurisdiction hereinafter referred to as the 

“MFN Question”; the published decisions and awards dealing with the MFN Question 

hereinafter jointly referred to as the “MFN Cases”; the Tribunals adjudicating the MFN 

Cases hereinafter referred to as the “MFN Tribunals”).
2
 A study by Maupin from 2011 

reveals that previously rendered awards is the second most cited legal source in the 

MFN Cases, outnumbered only by Article 31 and 32 of the Vienna Convention on the 

Law of Treaties of 1969 (“VCLT”).
3
 

Far from all citations of previously rendered awards are made in the interest of promot-

ing consistency. However, where previously rendered awards are materially relied on, 

and where such reliance is not mandated by the law on treaty interpretation, it is pre-

sumed that the reliance is made in the interest of promoting consistency. Such reliance 

on previously rendered awards is hereinafter referred to as “Informal Reliance”. 

 

1.1 Purpose and Delimitations of the Topic 

The purpose of the thesis is to identify and evaluate the MFN Tribunals’ Informal Reli-

ance when deciding on the MFN Question in order to address the following questions: 

I. To what extent have MFN Tribunals engaged in Informal Reliance 

in the course of deciding on the MFN Question?  

                                                           
2
 Schreuer has identified three other specific situations where Tribunals have come to conflicting conclu-

sions on the same question: conflicting meanings given to phrases referring to “all disputes concerning 

investments” or “any legal dispute concerning an investment”, conflicting interpretations of umbrella 

clauses and conflicting effects given to, so called, waiting periods in arbitration clauses. See C. Schreuer, 

Diversity and Harmonization of Treaty Interpretation in Investment Arbitration, Transnational Dispute 

Management, Vol. 3, No. 2 (2006), 16-17. 
3
 J. A. Maupin, MFN-based Jurisdiction in Investor-State Arbitration: Is There Any Hope for a Consistent 

Approach?, Journal of International Economic Law, Vol. 14, No.1 (2011), pp. 157-190, 172-175. 
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II. Resting on the notion that Informal Reliance is fuelled by the interest 

to achieve consistency, what are the prospects for Informal Reliance 

to promote consistent decision making on the MFN Question?  

At the outset, it is important to emphasize that the identification of instances 

where Informal Reliance has been made is carried out with some carefulness. The 

addressees of the reasons provided by Tribunals in awards and decisions are pri-

marily the parties of the present dispute. Investment decisions and awards are pub-

lished only subject to the disputing parties’ consent. There are clear instances of 

Informal Reliance, there are instances where it is plausible that the MFN Tribunal 

has carried out Informal Reliance, and there are instances where it is uncertain 

whether there is Informal Reliance. As will be further clarified infra, Informal 

Reliance is not presumed in cases of uncertainty.  

In chapter 5, the thesis touches on the question whether Informal Reliance is an 

efficient means to achieve consistency on the MFN Question. It does not evaluate 

in detail the large scale debate as to whether there is a need for consistency in in-

vestment treaty arbitration. The thesis does neither attempt to provide an answer 

on the question whether consistency may be promoted in investment treaty arbi-

tration in general through reliance on previously rendered awards. 

On the same theme, given that the scope of the thesis is fixed to Informal Reliance 

in the MFN Cases rather than the MFN Question as such, the coverage of the 

MFN Question is sharply limited. However, the thesis submits that there are two 

particular features of the MFN Question which have particular impact on the pos-

sibility to promote consistency through Informal Reliance: the MFN Question is 

complex and the MFN Cases are inconsistent. In order to provide a background to 

the evaluation of Informal Reliance as a consistency-promoting means in chapter 

five, these two features are closer outlined and discussed in chapter three. 

The central features of the MFN Question’s complexity, namely that there are 

different MFN Clauses and different claims for jurisdictional treatment, will there-

fore be addressed. Similarly, the dealing with interpretative approaches and the 

legal reasoning of the MFN Tribunals when deciding on the MFN Question is 

heavily adjusted to the purpose of the thesis. As regards the legal reasoning car-

ried out by MFN Tribunals, the interest of space requires that the thesis merely 
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points out that it has been inconsistent in some central aspects throughout the 

MFN Cases. 

 

1.2 Definitions and Terminology 

Investment arbitration is often based on treaties providing protection of foreign inves-

tors’ property in the host state. Such investment arbitration is normally referred to as 

‘investment treaty arbitration’. It is to be distinguished from investment arbitration 

based on a specific contract, or other agreements not found in treaties, between host 

states and foreign investors. 

Investment treaty arbitration is a relatively young legal practice. It was not until the late 

nineties that the number of investment disputes started to amount to volumes of any 

significance. Given its novelty, it is not surprising that there are some terms and con-

cepts which have no commonly established content. One concept which has no clear 

meaning is fundamental for the purposes of this thesis, namely ‘consistency’ or, alterna-

tively, ‘consistent decision making’. 

Conflicting outcomes by different Tribunals on similar facts are often referred to as evi-

dencing inconsistency in investment treaty arbitration.
4
 However, to engage in a fact 

comparing enterprise within the scope of this thesis would be much excessive at best. 

This is due to that the facts are never the same in investment disputes. In order to identi-

fy consistency on basis of facts, one must first determine to what degree the facts should 

correspond before conflicting outcomes are taken to be inconsistent. Such a ‘level of 

fact-correspondence’ is inevitably chosen on subjective and biased grounds, and would 

therefore be inaccurate and misleading for the purpose of analyzing the prospects of 

achieving consistency. That is not to say that the facts of the MFN Cases are not im-

portant for the purposes of this thesis. But they are so because the different set of facts 

in each dispute contributes to the complexity of the MFN Cases. In other words, differ-

ing facts are not discussed to demonstrate inconsistency in the MFN Cases, but to show 

that the facts are inconsistent throughout the MFN Cases. 

                                                           
4
 In this respect, the parallel proceedings in the CME/Lauder arbitrations, where two Tribunals, sitting in 

Stockholm and London respectively, concluded differently on virtually the same facts, have come to be a 

prominent example. See, e.g., K. Hobér, Selected Writings on Investment Treaty Arbitration, 1
st

 ed., Stu-

dentlitteratur, Lund, 2013, 345-368.  



12 

 

Instead, what is referred to by ‘consistency’ is evidently conflicting interpretation of 

treaty terms. Such conflicting interpretation has been manifested in the MFN Cases 

through conflicting interpretative approaches and conflicting legal reasoning on specific 

treaty terms.  

The interpretative approaches taken by the MFN Tribunals are not identified in accord-

ance with the most common distinctions in the context of treaty interpretation, i.e. the 

literal, purposive and contextual approaches. Rather, the thesis draws an unconventional 

distinction between a “principled interpretative approach”, which heavily takes into 

account or carries out the interpretation on basis of the MFN Debate, and an “autono-

mous interpretative approach”, by which Tribunals proceed with the interpretation 

without any consideration of the MFN Debate. The distinction is further explained in 

chapter 3.1. 

Another central, if not the most central, term in the thesis is ‘reliance’, as it is referred to 

in the phrases ‘reliance on previously rendered awards’ and ‘Informal Reliance’. What 

is referred to when the term ‘reliance’ is used is ‘to draw support from’. The degree of 

support drawn from previously rendered awards, however, can vary significantly. This 

is the prominent reason for maintaining the different categories of Informal Reliance in 

chapter 4.3. The wording ‘material reliance’ is occasionally used. This phrase is used 

solely to emphasize that support has to be drawn out of a previously rendered award in 

order for the reference to be characterized as ‘reliance’. That is, a mere mentioning of a 

previously rendered award does not automatically amount to ‘reliance’.
5
 

To rely on an arbitral award is not equivalent to admitting it precedential value. If the 

concept of precedential value is referred to by ‘reliance’, it entails a notion that the Tri-

bunal is constrained to follow previously rendered awards.
6
 While it should be left un-

said whether such a perception of previously rendered awards exist among some arbitra-

tors, such a meaning of ‘reliance’ is not maintained in this thesis.  

 

 

                                                           
5
 See infra chapter 4.1. 

6
 Cf I.M. Ten Cate, The Costs of Consistency: Precedent in Investment Arbitration, Columbia Journal of 

Transnational Law, Vol. 51 (2013), pp. 418-478, at 458. 
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1.3 Disposition 

In chapter two and three, backgrounds and basic premises are provided as regards con-

sistency in investment treaty arbitration and the potential role of previously rendered 

awards to foster a perceived need for consistent decision making. In chapter four, seven 

instances where MFN Tribunals have engaged in Informal Reliance are identified and 

described. In chapter five, the thesis proceeds to foresee and examine plausible argu-

ments for and against the proposition that Informal Reliance promotes consistency on 

the MFN Question. It is suggested that three central aspects are to be addressed: the 

lacking mandate in applicable law to rely on previously rendered awards, the complexi-

ty of the MFN Question and the inconsistency in the MFN Cases. 

 

1.4 Methods and Sources  

The methods and sources used are favourably explained by dividing the thesis in three 

parts; presentation of the concept of Informal Reliance and the MFN Question, identifi-

cation of Informal Reliance and evaluation of Informal Reliance prospects to promote 

consistency on the MFN Question. 

When the presentation is made of Informal Reliance and the MFN Question, the aim has 

been to use the sources which provide the best explanatory value. In this respect, state-

ments of Tribunals are used frequently as they provide the most authoritative statements 

on both Informal Reliance and the MFN Question. Opinions and analyses from com-

mentators are used when they add additional explanatory value. As regards specifically 

the understanding of the concept of Informal Reliance, the VCLT has a fundamental 

importance. As mentioned earlier, the very definition of Informal Reliance is its devia-

tion from the customary international law on treaty interpretation as reflected in the 

VCLT. The central documents providing the legal framework of investment treaty arbi-

tration are also used. Among these, primacy is given to the ICSID Convention since it 

has governed most of the MFN Cases.  



14 

 

The thesis is written mainly on basis of a study of the MFN cases carried out by the au-

thor.
7
 For the purpose of analyzing how the MFN Tribunals have used previously ren-

dered awards in the course of deciding on the MFN Question, the reasons of the MFN 

Cases have been thoroughly reviewed. The instances where Informal Reliance has been 

identified are categorized in accordance with how the MFN Tribunals have relied on 

previously rendered awards. In order to provide a basis for the further analysis in chap-

ter 5, the instances of Informal Reliance have been sorted under three categories: i) In-

formal Reliance on legal reasoning, ii) Informal Reliance on Conclusions made in pre-

viously rendered awards and iii) Informal Reliance as the decisive argument on the 

MFN Question. 

The evaluation of the prospects on consistency being promoted by Informal Reliance is 

partly carried out with inspiration drawn from general criticisms against and defenses in 

favour of Tribunals’ reliance on previously rendered awards in investment treaty arbi-

tration. The materials are found in the MFN Cases as well as in scholarly comments.  

 

                                                           
7
 With the reservation for any published cases mistakenly omitted, the MFN Cases are the following: 

Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objection to Jurisdiction, 25 Janu-

ary 2000 (“Maffezini”); Técnicas Medioambientales Tecmed, S.A. v. Mexico, ICSID Case No. 

ARB(AF)/00/2, Award, 29 May 2003 (“Tecmed”); Siemens A.G. v. Argentine Republic, ICSID Case No. 

ARB/02/8, Decision on Jurisdiction, 3 August 2004 (“Siemens”); Salini Costruttori S.p.A. and Italstrade 

S.p.A. v. Hashemite Kingdom of Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction, 15 Novem-

ber 2004 (“Salini”); Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Decision on Juris-

diction, 8 February 2005 (“Plama”); Gas Natural SDG, S.A. v. Argentine Republic, ICSID Case No. 

ARB/03/10, Decision of the Tribunal on Preliminary Question of Jurisdiction, 17 June 2005 (“Gas Natu-

ral”); Berschader and Berschader v. Russian Federation, SCC Case No 080/2004, Award and Correction, 

signed 21 April 2006 (“Berschader”); Suez Sociedad General de Aguas de Barcelona S.A. & InterAguas 

Servicios Integrales del Agua S.A. v. Argentine Republic, ICSID Case No. ARB/03/17, Decision on Jurisdic-

tion, 16 May 2006 (“Suez I”); National Grid plc v. Argentine Republic, UNCITRAL, Decision on Jurisdiction, 

20 June 2006 (“National Grid”); Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Univer-

sal S.A. v. The Argentine Republic, ICSID Case No. ARB/03/19, Decision on Jurisdiction, 2 August 2006 

(“Suez II”); Telenor Mobile Communications AS v. Hungary, ICSID Case No. ARB/04/15, Award, 13 Sep-

tember 2006 (“Telenor”); RosInvestCo UK Ltd. v. Russian Federation, SCC Case No. 079/2005, Award on 

Jurisdiction, 5 October 2007 (“RosInvest”); Wintershall Aktiengesellschaft v. Argentine Republic, ICSID 

Case No. ARB/04/14, Award, 8 December 2008 (“Wintershall”); Renta 4 S.V.S.A. et al. v. Russian Federa-

tion, SCC Case No. 24/2007, Award on Preliminary Objections, 20 March 2009 (“Renta 4”); Mr. Tza Yap 

Shum v. Republic of Peru, ICSID Case No. ARB/07/6, Decision on Jurisdiction and Competence, 19 June 

2009 (“Tza Yap Shum”); Austrian Airlines v. Slovak Republic, UNCITRAL, Final Award, 9 October 2009 

(“Austrian Airlines”); Impregilo v. Argentine Republic, ICSID Case No. ARB/07/17, Award, 21 June 2011 

(“Impregilo”); Hochtief AG v. Argentine Republic, ICSID Case No. ARB/07/31, Decision on Jurisdiction, 24 

October 2011 (“Hochtief”); ICS Inspection and Control Services Limited v. Republic of Argentina, UN-

CITRAL, PCA Case No. 2010-9, Award on Jurisdiction, 10 February 2012 (“ICS Inspection”); Daimler Finan-

cial Services AG v. Argentine Republic, ICSID Case No. ARB/05/1, Award, 22 August 2012 (“Daimler”). See 

a table of the MFN Cases in Appendix C. Published investment arbitration awards and decisions are 

available at: www.italaw.com. 
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2. Consistency and Previously Rendered Awards 

 

 

2.1 A Need for Consistency in Investment Treaty Arbitration? 

Needless to say, investment treaty arbitration is a form of arbitration. However, various 

schools of thought are framing investment treaty arbitration to be something more than 

merely arbitration. Some scholars conceptualize it as an emerging ‘global administrative 

law’ or ‘constitutional law’. Others view investment treaty arbitration as a ‘global in-

vestment agency’.
8
 Such conceptions of investment treaty arbitration have in common 

that they tend to look beyond the notion of investment treaty arbitration as a private 

dispute settlement mechanism between two parties, and instead focus on the perceived 

effects of the investment treaties and investment awards on domestic policy making of 

host states rather than the existing legal framework of investment treaty arbitration. It 

falls outside the scope of the thesis to take any side as to the proper etiquette of invest-

ment treaty arbitration. However, since the purpose of the thesis is to provide a legal 

analysis rather than a policy evaluation, it proceeds on basis of the existing legal 

framework.  

Given that the existing legal framework provides the starting point, a discussion on pre-

viously rendered awards as a means to promote consistency has to be carried out against 

the background that there are no formal mechanisms functioning to promote consistency 

in investment treaty arbitration. Disputes are adjudicated by different tribunals, which 

are most often constituted for the purpose of a single claim. Moreover, the applicable 

law is normally found in bilateral investment treaties (“BITs”), applicable only between 

the states related to the dispute. Extensive discussions as to a possible implementation 

of consistency-promoting mechanisms have been carried out. The most frequently for-

warded proposition is to implement an appellate forum for ICSID disputes, serving to 

                                                           
8
 See, e.g., J.W. Yackee, Controlling the International Investment Law Agency, Harvard International Law 

Journal, Vol. 53, No. 2 (2012), pp. 392-448 and S. Frank, The Legitimacy Crisis in Investment Treaty Arbi-

tration: Privatizing Public International Law through Inconsistency Decisions, Fordham Law Review, Vol. 

73, No. 4, pp. 1521-1625. 
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better maintain consistency and to promote a body of international investment law.
9
 A 

second suggestion is to create an organ with authority to issue preliminary rulings on 

investment disputes. A third proposition is to establish a permanent investment arbitra-

tion court.
10
 However, the prospects of reaching a consensus among states on imple-

menting a consistency-promoting formal mechanism, which would necessitate termina-

tion of existing and creation of new investment treaties, are too poor to be considered as 

a realistic way forward.
11
 The choice, then, between accepting a certain degree of incon-

sistency and addressing inconsistency through the creation of a formal consistency-

promoting mechanism inevitably comes in favour of the former.  

When contrasted against the existing legal framework of investment treaty arbitration, 

the suggestion that there is or ought to be an overarching aim for consistency is rather 

ill-suited. The existence of the arbitral tribunal, including its adjudicatory powers, flows 

from the disputing parties. In addition, the disputing parties choose the rules of proce-

dure, as well as the applicable substantive law. As will be expanded on below, public 

international law, applicable in investment disputes, is non-hierarchical and decentral-

ized, without a doctrine of stare decisis or authoritative institutions. Under the formal 

legal framework of investment treaty arbitration, as in all arbitration regimes, consisten-

cy is simply not an aim for arbitrators to safeguard when resolving disputes. Given the 

absence of consistency-promoting formal mechanisms in investment treaty arbitration, 

the occasional inconsistencies in case law are hardly surprising. If the present interna-

tional investment treaty arbitration regime can be characterized as a legal system, it is 

certainly not a legal system in the sense of consistency.
12
  

Still, the proposition that there is a need for consistency investment treaty arbitration is 

occasionally raised by some Tribunals and commentators.
13
 The general argumentation 

in favour hereof is much attributable to our very concept of law and the lawyer’s natural 

                                                           
9
 See, e.g., the UNCTAD Report: World Investment Report 2013, Global Value Chains: Investment and 

Trade for Development, 115-116. See also S.D. Frank, supra note 8, 1617-1625 and I. Laird and R. Askew, 

Finality versus Consistency: Does Investor-State Arbitration need an Appellate System?, Journal of Appel-

late Practice and Process, Vol. 7, No. 2 (2005), pp. 285-302. 
10

 Hobér, supra note 4, 538-539. 
11

 Ibid.  
12

 Cf I.M. Ten Cate, supra note 6, 424-426. 
13

 See, e.g., W.M.C. Weidemaier, Towards a Theory of Precedent in Arbitration, William and Mary Law 

Review, Vol. 51 (2010), pp. 1895-1958, at 1930. “[T]housands of investment treaties have been conclud-

ed worldwide. To the extent treaty provisions are standardized within or across states, system users 

may value consistent interpretation” (footnotes omitted). See also Wintershall, para 189, Austrian Air-

lines, para 84 and Frank, supra note 8, 1521-1625.  
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bias to seek uniformity in the application of legal norms. The ‘rule of law’ requires the 

legal certainty following consistent judicial decision making,
14
 and coherent decision 

making is “a fundamental feature of any orderly decision process”.
15
 

The argumentation in favour of the proposition that there is a need for consistency in the 

investment treaty arbitration regime often highlights the public dimension involved in 

investment disputes. The rights provided to foreign investors by virtue of investment 

treaties constrain sovereign states in policy areas of high public interest. Such policy 

areas include, but are not limited to, dispositions of natural resources, environmental-, 

health-, safety- and economic measures. In light of the considerable policy stakes, it is 

argued that the need for predictability is particularly high in investment treaty arbitra-

tion. For example, states have a need of predictability when negotiating and signing 

investment treaties, as well as assessing the probability of violating investment treaty 

terms when taking measures affecting investors of the other contracting state.
16
 Mean-

while, foreign investors have a need of predictable investment treaty terms in order to 

structure their investments accordingly.
17
 

                                                           
14

 In the words of Frank: “The rule of law is essential to those participating in the global economy. With-

out the clarity and consistency of both the rules of law and their application, there is a detrimental im-

pact upon those governed by the rules and their willingness and ability to adhere to such rules, which 

can lead to a crisis of legitimacy. Legitimacy depends in large part upon factors such as determinacy and 

coherence, which can in turn beget predictability and reliability. Related concepts such as justice, fair-

ness, accountability, representation, correct use of procedure, and opportunities for review also impact 

conceptions of legitimacy. When these factors are absent individuals, companies and governments can-

not anticipate how to comply with the law and plan their conduct accordingly, thereby undermining 

legitimacy” (citations omitted). Frank, supra note 8, at 1584. 
15

 Schreuer, supra note 2, at 10. 
16

 Cf T.H. Cheng, Precedent and Control in Investment Treaty Arbitration, Fordham International Law 

Journal, Vol. 30, No. 4 (2006), pp. 1014-1049, at 1025. The alleged lack of predictability in investment 

treaty arbitration is one of the grounds which have given rise to an alleged ‘legitimacy crisis’. See, e.g., B. 

Kingsburry and S. Schill, Investor-State Arbitration as Governance: Fair and Equitable Treatment, Propor-

tionality and the Emerging Global Administrative Law, New York University Public Law and Legal Theory 

Working Papers, Paper 146 (2009), at 45. “The demands for public legitimacy and justification in relation 

to these investor-State tribunals are thus different, often dramatically different, from those applying to 

commercial arbitration.” 
17

 Frank encapsulates this standpoint: “[i]nconsistency creates uncertainty and damages the legitimate 

expectations of investors and Sovereigns. Investors that have structured their investments in a manner 

to take advantage of coverage afforded by investment treaties suddenly discover they will not receive 

those benefits. Likewise, Sovereigns find themselves in an untenable position of explaining to taxpayers 

why they are subject to damage awards for hundreds of millions of U.S. dollars in one case but not an-

other.” Frank, supra note 8, at 1558. The suggestion that the stakeholders of investment treaty arbitra-

tion have any expectations of consistent decision making has been opposed with reference to that there 

is no proof for the proposition that inconsistency is detrimental to investment behaviour. See, e.g., J.W. 

Yackee, supra note 8, at 433. “The only people aware of inconsistent decisions are highly sophisticated 

international lawyers who can appreciate that inconsistent decisions are an inevitable byproduct of any 

multi-court legal system, whether international or domestic.” 
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2.2 Consistency through Reliance on Previously Rendered Awards? 

2.2.1 Limited Formal Grounds to Rely on Previously Rendered Awards  

In investment treaty arbitration, a BIT is often the ground for investor claims. There are 

also multilateral investment treaties, such as the North American Free Trade Agreement 

(“NAFTA”) and the Energy Charter Treaty (“ECT”). As regards the content of invest-

ment treaties, two characteristic features of investment treaties are of relevance for pre-

sent purposes. First, investment treaties contain arbitration clauses providing recourse to 

international investment dispute settlement governed by arbitration rules. Thus, nation-

als of each contracting state can initiate arbitration against other contracting states even 

though they are not parties to the investment treaty. Secondly, the terms of investment 

treaties are determined through application of the customary international law on treaty 

interpretation.  

2.2.1.1 No Grounds to Rely on Previously Rendered Awards under the Arbitration Rules 

The ICSID Convention, as well as other arbitration rules occasionally applied in inter-

national investment treaty arbitrations,
18
 is silent on the question whether Tribunals are 

allowed to rely on previously rendered awards. Tribunals are to “deal with every ques-

tion submitted to [them] and state the reasons upon which [the award] is based”,
19
 but 

there are no rules providing how such questions are to be dealt with. The general under-

standing of the arbitration rules is, however, that they do not provide support in favour 

of an order where previously rendered awards are to be followed. The duty of arbitrators 

is to decide only on the present dispute on basis of the facts and arguments presented by 

the parties.
20
 Such a read of the arbitration rules can hardly be contested: Tribunals are 

established ad hoc by the parties; the scope of the awards’ binding effect does not ex-

tend beyond the parties; there are only narrow grounds for judicial review; and publica-

tion of awards is subject to the parties’ consent.
21
 There is neither anything in the 
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 In 2012, a total of 279 known investment disputes had been filed under ICSID, 126 investment dis-

putes under the arbitration rules of the United Nations Commission on International Trade Law (“UN-

CITRAL”), 21 investment disputes under the Stockholm Chamber of Commerce (“SCC”), 1 investment 

dispute under the Cairo Regional Centre for International Commercial Arbitration and 1 investment 

dispute under the London Court of International Arbitration (“LCIA”). See UNCTAD report: Latest Devel-

opments in Investor-State Dispute Settlement, IIA Issues Note, No. 1 (2012), 1-2. 
19

 See Article 48(3) of the ICSID Convention. 
20

 Hobér, supra note 4, at 31. 
21

 See e.g. Articles 37, 52, 53(1) and Rule 48(4) of the ICSID Convention.  
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travaux préparatoires of the ICSID Convention suggesting a principle of stare decisis 

or a similar doctrine.
22
  

2.2.1.2 Limited Grounds to Rely on Previously Rendered Awards under the Applicable 

Law: The Customary International Law on Treaty Interpretation 

Given that investment treaty arbitrations are based on international treaties Tribunals 

deciding on investment treaty disputes are referred to public international law as regards 

the interpretation of treaty terms.
23
 Article 31 and 32 of the VCLT reflects customary 

international law on treaty interpretation. These provisions are frequently cited by Tri-

bunals when engaged in interpretation of investment treaty terms as providing the prop-

er method to ascertain the intention of the contracting states.
24
  

Pursuant to Article 31(1), treaty interpretation is to be carried out on basis of the treaty 

terms’ ordinary meaning in their context and in the light of the treaty’s object and pur-

pose.
25
 Article 31 is intended to be read and applied as one rule. Consequently, the ordi-

nary meaning of the treaty terms, the context and the purpose of the treaty is to be taken 

into account in the interpretation holistically rather than individually.
26
 Few, however, 

would argue against the proposition that the textual meaning of the treaty terms is the 

primary evidence of the parties’ intent. As stated by the International Court of Justice 

(“ICJ”) in Libya v. Chad, ‘[i]nterpretation must be based above all upon the text of the 

treaty’.
27
 Tribunals have stressed the importance of not admitting other interpretative 

methods primacy over the textual approach. Other means of interpretation come into 

play when the wording of the treaty terms does not suffice to discover the intention of 

the contracting parties. In the MFN Case Wintershall, for example, the Tribunal vindi-

cated the primacy of the literal approach over the purposive approach: 
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 Schreuer, supra note 2, at 11. 
23

 It also follows from Article 42 of the ICSID Convention that if the parties have not made a choice of 

law, the dispute is to be determined in accordance with applicable international law. 
24

 The third rule regulating the interpretation of treaties, Article 33, headlined “[i]nterpretation of trea-

ties authenticated in two or more languages”, is left out for present purposes. 
25

 See Appendix A. 
26

 J.R. Weeramantry, Treaty Interpretation in Investment Arbitration, 1
st

 ed., Oxford University Press, 

Oxford, 37-38. This reading is supported by the wording of the article’s heading line: ’General rule of 

interpretation’. The heading line is expressed in the singular and not in the plural. Thus, the intention is 

that the whole article is to be read as one rule. Cf Daimler, para 254. 
27

 Territorial Dispute (Libya v. Chad), Judgment, ICJ Reports 1994, p.6, 21-22, para 41. Cf T. Cole, The 

Boundaries of Most Favored Nation Treatment in International Investment Law, Michigan Journal of 

International Law, Vol. 33 (2011-2012), pp. 537-586, at 574. 
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“There is no room for any presumed intention of the Contracting Parties to a bilateral in-

vestment treaty, as an independent basis of interpretation; because this opens up the possi-

bility of an interpreter (often, with the best intentions) altering the text of the treaty in order 

to make it conform better with what he (or she) considers to be the treaty’s ‘true pur-

pose’.”
28
 

Previously rendered awards have been included in Tribunals’ treaty interpretation on 

two grounds. The first ground is the possibility to let previously rendered awards inform 

the context through ‘relevant rules of international law’ in accordance with Article 

31(3)(c). The second ground is to engage previously rendered awards as supplementary 

means of interpretation in accordance with Article 32. 

Pursuant to Article 31(3)(c) “[t]here shall be taken into account, together with the con-

text… any relevant rules of international law applicable in the relations between the 

parties.” It has been submitted by some commentators that Article 31(3)(c) has an im-

portant role as an instrument to better achieve consistency in the international invest-

ment law, as well as in public international law at large. As regards the question what 

role awards and decisions of Tribunals have to shape international rules of law, some 

arbitrators and commentators forward the potential law-making function of Tribunals to 

contribute to the emergence of new international customary law.
29
 However, as will be 

returned to infra, in the MFN Cases no such principle of international law has been sug-

gested to have been created through case law. 

Article 32 of the VCLT allows a Tribunal to turn to supplementary means of interpreta-

tion to either ‘confirm’ the outcome of an application of Article 31 or to ‘determine’ the 

meaning when the foregoing interpretation in accordance with Article 31 a) ‘leaves the 

meaning ambiguous or obscure’ or b) ‘leads to a result which is manifestly absurd or 

                                                           
28

 Wintershall, para 88. See also Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB 

(AF)/00/3, (NAFTA) Award, 20 April 2004, para 85. Fauchald, supra note 1, at 317, concludes “that ICSID 

tribunals in general preferred an objective approach to treaty interpretation”. 
29

 See C. McLahlan, The Principle of Systematic Integration and Article 31(3)(c) of the Vienna Convention, 

International and Comparative Law Quarterly, Vol. 54 (2005), pp. 279-319, at 289 and 318. McLahlan 

characterizes Article 31(3)(c) as the ‘neglected son of treaty interpretation’ and emphasizes the rule’s 

potential to mitigate fragmentation in international law as it offers Tribunals the possibility to take a 

more systemic approach, see McLahlan. See also Wälde’s stark articulations in favour of Tribunals as law 

makers in his dissent in International Thunderbird Gaming Corporation v. United Mexican States, UN-

CITRAL, Separate Opinion of Thomas Wälde, 26 January 2006, para 16. “While individual arbitral awards 

by themselves do not as yet constitute a binding precedent, a consistent line of reasoning developing a 

principle and a particular interpretation of specific treaty obligations should be respected; if an authori-

tative jurisprudence evolves, it will acquire the character of customary international law and must be 

respected.”  
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unreasonable’. The preparatory works of the treaty and circumstances of its conclusion 

are mentioned as included in the supplementary means of recourse.
30
 

Albeit previously rendered awards are not explicitly mentioned in Article 32 as supple-

mentary means of interpretation, the frequent citations, with reference to Article 32, 

reveal that Tribunals sometime consider previously rendered awards to be included.
31
 

Support of such a view has been drawn from Article 38 of the Statute of the ICJ, which 

is commonly considered to be the most authoritative enumeration of the legal sources in 

public international law.
32
 It provides a list of legal sources that may be used in treaty 

interpretation, including “judicial decisions… as subsidiary means for the determination 

of rules of law”. Tribunals have directly linked Article 38 of the ICJ Statute to Article 

32 of the VCLT. In the NAFTA case Canadian Cattlemen, the Tribunal stated that be-

yond the two means expressly stated in Article 32, other supplementary means of inter-

pretation may be applied. Since Article 38 of the ICJ-Statute encompasses ‘judicial de-

cisions’ applicable as ‘subsidiary means’, previously rendered awards, the Tribunal rea-

soned, are included within the meaning of Article 32 of the VCLT.
33
  

2.2.2 Informal Reliance on Previously Rendered Awards in the Interest of Con-

sistency 

Despite the limited grounds in law, an advocacy for a heavier reliance on previously 

rendered awards to promote consistency has emerged. There is far from a consensus, 

however, on the question to what extent Informal Reliance on previously rendered 

awards can and/or ought to be made. While some Tribunals have ‘taken into account’ 

previously rendered awards,
34
 other Tribunals have gone further, and in some cases 

much further. In the ICSID case Saipem, the Tribunal forwarded a concept of a “duty to 

adopt solutions established in a series of consistent cases” to pursue the general aim to 

“move towards the rule of law”.
35
 Among arbitrators regularly appointed in investment 
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 See Appendix A. 
31

 See infra chapter 4.2. 
32

 See, e.g., Cheng, supra note 16, 1026-1030. 
33

 Canadian Cattlemen for Fair Trade v. United States, UNCITRAL, (NAFTA) Award on Jurisdiction, 28 

January 2008, para 50. 
34

 See, e.g., El Paso Energy International Co. v. Argentine Republic, ICSID Case no. ARB/03/15, Decision 

on Jurisdiction, 27 April 2006, para 39. The Tribunal referred to what it assumed was a general practice 

among Tribunals, particularly ICSID Tribunals, to “take into account precedents” of other Tribunals. 
35

 Saipem S.p.A. v. The People’s Republic of Bangladesh, ICSID Case No. ARB/05/7, Award, 30 June 2009, 

(“Saipem”), para 90. See also Austrian Airlines, para 84. 
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disputes, Kaufmann-Kohler stands out as she goes so far as to suggest integrating a 

stare decisis-principle.
36
 

More importantly however, there is no consensus on whether reliance on previously 

rendered awards can and/or ought to be made at all. A well-received articulation against 

Informal Reliance was made in the ICSID case SGS, in which the Tribunal forwarded 

its concerns over “allowing the first tribunal in time to resolve issues for all later tribu-

nals”.
37
 As will be returned to below, the Hochtief-Tribunal provided the starkest state-

ment against Informal Reliance among the MFN Cases. The Tribunal stressed its “re-

sponsibility” to conduct an independent legal reasoning “and not to choose between 

broad doctrines or schools of thought, or to conduct a head-count of arbitral awards tak-

ing various positions and to fall in behind the numerical majority” (italics added).
38
  

 

 

 

 

 

 

 

 

 

                                                           
36

 G. Kaufmann-Kohler, Is Consistency a Myth, in IAI Series on International Arbitration, No. 5, Precedent 

in International Arbitration 137-147, Y. Banifatemi ed., Juris Publishing, 2008, 145-147. Kaufmann-Kohler 

also maintains that there is a ‘moral obligation’ of Tribunals, in their role as ‘decision-makers’ to follow 

previously rendered awards. See G. Kaufmann-Kohler, Arbitral Precedent: Dream, Necessity or Excuse?, 

The 2006 Freshfields Lecture, 23 Arbitration International (2007) 357, at 374. 
37

 See SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case no. ARB/02/6, 

Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004, para 97. 
38

 Hochtief, para 58. See the full quote infra chapter 4.1.1. 



23 

 

3. The MFN Question – Complexity and Inconsistency 

 

 

For present purposes, two aspects of the MFN Question are of particular relevance. 

First, any attempt to seek general conclusions on the MFN Question soon encounters 

complexity. Secondly, the interpretative approaches and legal reasoning of MFN Tribu-

nals have been inconsistent. 

 

3.1 The MFN Question is Complex 

MFN Question addresses whether the MFN Clause in an investment treaty between the 

investor’s home state and the host state (the “Basic Treaty”) evidences the host state’s 

consent to arbitrate through an arbitration clause in another investment treaty in which 

the host state is a signatory (the “Comparator Treaty”). If answered in the affirmative, 

the Tribunal’s jurisdiction is based not on the arbitration clause in the Basic Treaty, but 

on the arbitration clause in the Comparator Treaty (“MFN Jurisdiction”).  

Much of the MFN Question’s complexity is attributable to the MFN Tribunals having 

interpreted differently worded MFN Clauses and they have received different claims for 

jurisdictional treatment. 

3.1.1 MFN Clauses 

3.1.1.1 Origins and Theoretical Background of Most Favoured Nation Treatment 

The standard of most favoured nation treatment originates from trade law and can be 

traced back to the 11th century. A few commentators claim that MFN Clauses appeared 

as early as Antiquity. The earliest versions were found in agreements between medieval 

cities. In the 17
th
 century MFN Clauses were frequently included in treaties of friend-

ship, commerce and navigation between the states of Europe. For example, an MFN 

provision in the 1654 Treaty of Peace and Commerce between Great Britain and Swe-

den reads: 
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“The people, subjects and inhabitants of both confederates shall have, and enjoy in each 

other’s kingdoms, countries, lands, and dominions, as large and ample privileges, relations, 

liberties and immunities, as any other foreigner at present doth and hereafter shall enjoy.”
39
 

During colonial times, European powers made use of MFN Clauses in order to ensure 

equal footing to each other, particularly in respect of the exploitation of resources in the 

colonies. It was not until the 18th century, however, the phrase ‘most favoured nation’ 

was first used. MFN Clauses have appeared consistently as a natural component of in-

vestment treaties. The very first BIT, concluded between Germany and Pakistan, con-

tained an MFN Clause.
40
 In 1978, the state practice as regards the standard of most fa-

voured nation treatment was codified through the ILC’s Draft Articles on Most-

Favoured-Nation Clauses (“ILC’s Draft Articles on MFN Clauses”).
41
  

Investment treaties almost unequivocally contain MFN clauses. They have the common 

feature of extending the better treatment granted by the signatory states to nationals of 

third states to beneficiaries of the treaty. MFN Clauses prevent host states from discrim-

inating against foreign investments or investors on the basis of nationality. In this re-

spect, MFN Clauses function to universalize treatment of foreign investors and to create 

a network of investment treaties similar to a global multilateral investment treaty. The 

MFN Clauses thus share the fundamental purpose to “establish and maintain at all times 

fundamental equality without discrimination among the countries concerned”,
42
 and to 

establish a ‘level playing field’ for investors.
43
 

3.1.1.2 A Matter of Different MFN Clauses in the MFN Cases 

There is no standard MFN Clause, but, on the contrary, a mass of different variations. 

While it would be futile to attempt to present every specific type, the MFN Clauses 
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 Treaty of Peace and Commerce between Great Britain and Sweden, 11 April 1654, cited in Internation-

al Law Commission, 59th session, Most-Favoured-Nation Clause, Report of the Working Group, 20 July 

2007, at 3. 
40

 See Cole, supra note 27, 543-553; Maupin, supra note 3, 157-158; M.J. Trebilcock and R. Howse, The 

Regulation of International Trade, 3rd ed., Routledge 2005, 49-51; and UNCTAD Report: Most-Favoured-

Nation Treatment: A Sequel, UNCTAD series on issues in international investment agreements (2011), 9-

13. 
41

 Draft Articles on Most-Favoured-Nation Clauses, Year book of the International law Commission, 1978, 

Vol. II, Part Two, p. 21. Extracts of the ILC’s Draft Articles on MFN Clauses are provided in Appendix B. 
42

 Case Concerning Rights of Nationals of the United States of America in Morocco (France v. United 

States), Judgment, ICJ Reports 1952, p. 176, at 192. Cf Articles 5 and 9 of the ILC’s Draft Articles on MFN 

Clauses, see Appendix B. 
43

 N. Junngam, An MFN Clause and BIT Dispute Settlement: A Host State’s Implied Consent to Arbitration 

by Reference, UCLA Journal of International Law and Foreign Affairs, Vol. 15 (2010), pp. 399-528, 408-

409. 
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dealt with in the MFN Cases can be grossly divided into three categories: ‘broad MFN 

Clauses’; ‘general MFN Clauses’; and MFN Clauses included in the standard of fair and 

equitable treatment (“FET Standard”).
44
  

Broad MFN Clauses contain the wide formulation ‘all matters’. The ‘all matters-phrase’ 

typically indicates that MFN treatment shall be applied to investors of the other state in 

all matters covered by the treaty.
45
 Berschader, in which MFN Jurisdiction was denied, 

and Impregilo, in which MFN Jurisdiction was assumed, are the only two MFN Cases 

where interpretation of a broad MFN Clause was carried out. 

General MFN Clauses do not specify the scope of their application in any precise terms. 

They do, however, include formulations which MFN Tribunals have deemed relevant in 

the course of the interpretation. Such formulations include, but are not limited to: “in-

vestments in [the host state’s] territory” and according MFN treatment to investors “as 

regards their management, maintenance, use, enjoyment, or disposal of their invest-

ments”.
46
 Thirteen MFN Tribunals interpreted general MFN Clauses. Five of the MFN 

Tribunals assumed MFN Jurisdiction and eight MFN Tribunals declined MFN Jurisdic-

tion.
47
 

MFN Clauses included in the FET Standard create some confusion, as it is not certain 

whether the two standards are intended to interact.
48
 Typically, there is a first paragraph 

stipulating the FET Standard and a second paragraph providing an MFN Clause refer-

ring back to FET Standard.
49
 Five MFN Cases dealt with MFN Clauses included in the 

FET Standard. MFN Jurisdiction was assumed in three of these MFN Cases and denied 

in two.
50
  

3.1.2 A Matter of Different Claims for More Favourable Jurisdictional Treatment 

In order to overcome jurisdictional obstacles of arbitration clauses in Basic Treaties, 

foreign investors have attempted to access different types of jurisdictional treatment 
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 Maupin, supra note 3, 163-168. 
45

 Cf Article 2 of the Belgium/Luxembourg-Soviet Union BIT (1989). 
46

 See, e.g., Article 3 of the UK-Argentina BIT (1990).  
47

 MFN Jurisdiction was assumed in Siemens, National Grid, Suez II, RosInvest and Hochtief. MFN Juris-

diction was denied in Salini, Plama,Wintershall, Tecmed, Telenor, Austrian Airlines, ICS Inspection and 

Daimler. 
48

 Maupin, supra note 3, at 166. 
49

 See e.g. Article 5 of the Spain-USSR BIT (1991). 
50

 MFN Jurisdiction was assumed in Maffezini, Gas Natural and Suez I. MFN Jurisdiction was denied in 

Renta 4 and Tza Yap Shum. 
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provided in different Comparator Treaties. If one aims to draw any general conclusions 

on the MFN Question from the MFN Cases this fragmentation renders complications. 

The question of what jurisdictional treatment can be invoked by the operation of an 

MFN Clause is of dispute among different MFN Tribunals. 

Two types of claims have been subject of conflicting legal reasoning in the MFN Cases. 

The first is invocation of a Comparator Treaty arbitration clause to overcome a waiting 

period in the Basic Treaty, and the second is invocation of a Comparator Treaty arbitra-

tion clause to overcome a limited subject matter in the Basic Treaty.
51
  

Disregard waiting periods. The most commonly invoked claim for jurisdictional treat-

ment in the MFN Cases involves the claimant asking the Tribunal to disregard a waiting 

period stipulated in the arbitration clause of the Basic Treaty through the operation of an 

MFN Clause. Argentina has been the respondent in all of the eleven cases dealing with 

this category of claims. This is due to the uniquely long time period of 18 months from 

submitting the dispute to domestic court proceedings before it is admissible to submit it 

to international arbitration, found in many arbitration clauses in Argentinian BITs.
52
 

Of the ten MFN Tribunals that received claims of this type, seven accepted MFN Juris-

diction and three declined.
53
 

Extension of the subject matter scope. In some BITs, Tribunals are given mandate to 

decide only on a limited subject matter in comparison with the BIT practice among 

states at large. Such BITs are primarily a product of a communist policy to exclude sub-
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 There is one more claim for more favourable jurisdictional treatment. In Tecmed, the claimant relied 

on the MFN Clause in order to invoke claims which related to events that happened before the Basic 

Treaty came into force. The request was declined. No further expansion on this type of claim is mandat-

ed by the thesis purposes since it has not been decided on inconsistently. 
52

 See, e.g., Article 10(2) and (3) of the Germany-Argentina BIT (1991):  

 (2) If a dispute referred to in paragraph 1 cannot be settled within six months from the date either of 

the parties to the dispute formally announced it, it shall be referred upon the request of either party to 

the dispute to the competent courts of the Contracting Party in whose territory the investment was 

made.  

(3) Under either of the circumstances referred to below, the dispute may be submitted to an interna-

tional arbitral tribunal:  

(a) at the request of a party to the dispute if, within a period of 18 months of initiation of the judicial 

proceeding in accordance with paragraph 2, the tribunal has not rendered a final decision or if such a 

decision has been rendered but the dispute between the parties continues;  

(b) if both parties have so agreed.  
53

 The cases where MFN Jurisidiction was granted are Maffezini, Siemens, Gas Natural, National Grid, 

Suez I / Suez II, Impregilo and Hochtief. The cases where MFN Jurisdiction was denied are Wintershall, 

ICS Inspection and Daimler. 
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stantive standards frequently included in investment treaties, and narrow international 

investment disputes to method and amount of compensation in cases of expropriation.
54
 

Since many BITs concluded by former eastern communist states still remain in force, 

foreign investors have attempted to expand a limited subject matter jurisdiction provid-

ed to a Tribunal under the Basic Treaty by relying on a Comparator Treaty arbitration 

clause.  

Eight of the MFN Cases dealt with the question whether the scope of the subject matter 

of the arbitration clause could be expanded through the operation of an MFN Clause.
55
 

Of these cases, RosInvest stands out as the only MFN Tribunal that allowed MFN Juris-

diction. 

 

3.2 The Interpretative Approaches and Legal Reasoning in the MFN 

Cases are not Consistent 

3.2.1 A Matter of Different Interpretative Approaches 

For present purposes, a distinction is made between two interpretative approaches taken 

in the MFN Cases.
56
 The first approach is hereinafter referred to as a principled ap-

proach, where Tribunals interpret the MFN Clause on the basis of a predefined concep-

tion as to its application on jurisdictional treatment. While it was acknowledged that 

there is not a standard MFN Clause, some MFN Tribunals carried out the interpretation 

with a conception that there is an MFN standard as to MFN Clauses’ application on 

jurisdictional treatment.
57
 However, the MFN Tribunals that applied a principled ap-

proach on the MFN Question differed on what the content of such an MFN Standard is. 
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 Maupin, supra note 3, at 170.  
55

 Salini, Plama, Berschader, Telenor, RosInvest, Renta 4, Tza Yap Shum and Austrian Airlines. Salini is the 

only one of the cases which did not deal with a ‘communist-model’ arbitration clause in the Basic Treaty. 

The claimant sought to rely on an umbrella clause in a Comparator Treaty in order to bring contract 

claims to the Tribunal. See Salini, paras 102-119.  
56

 The interpretative approaches are forwarded in this thesis for the purpose of illustrating a main 

difference in the MFN Cases, which have implications for the prospects of achieving consistency through 

Informal Reliance, see infra chapter 5. As regards the common distinction of interpretative approaches 

in treaty interpretation, namely the literal, purposive and contextual approaches, some of the MFN 

Cases differ. For example, different views have been forwarded as to the proper weight put on the 

envisaged purpose of the Basic Treaty in the course of the treaty interpretation. See, e.g., on the one 

hand ICS Inspection, para 277, and on the other hand Telenor, paras 93-94. 
57

 Cf Z. Douglas, The MFN Clause in Investment Arbitration: Treaty Interpretation off the Rails, Journal of 

International Dispute Settlement, Vol. 2, No. 1 (2011), pp. 97-113, at 100. 
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This split among the MFN Cases is often referred to as the ‘Maffezini-line cases’ and 

the ‘Plama-line cases’, or in similar terms, since these two early MFN Cases formulated 

principled approaches to the MFN Question which conflict with each other. A striking 

feature of the MFN Cases has come to be that many of the MFN Tribunals have aligned 

with either the Maffezini-approach or the Plama-approach.
58
 

The principled approach forwarded in Maffezini entails that MFN Clauses may be ex-

tended to cover jurisdictional treatment since access to investment treaty arbitration is a 

substantive right. MFN Jurisdiction should not be assumed, however, if it would run 

afoul of public policy considerations which the signatories have regarded as fundamen-

tal conditions for their conclusion of the investment treaty. The Plama-Tribunal re-

versed the approach taken in Maffezini by contending that an MFN Clause does not 

cover the arbitration clauses unless “it leaves no doubt that the Contracting Parties in-

tended to incorporate them”.
59
 

Summaries of Maffezini and Plama are provided below: 

In Maffezini, the claimant, an Argentinian investor, had invested in a Spanish company en-

gaged in the production and distribution of chemical products. The dispute resolution clause 

in the BIT stated that any investor-state disputes was allowed to be referred to international 

arbitration 18 months after first having submitted the dispute to a court of the host state. In-

stead of submitting the dispute to a Spanish court, the Claimant requested ICSID arbitration 

against Spain under the Argentina-Spain BIT, invoking the arbitration clause in the Chile-

Spain BIT, which contained no such waiting period. The claimant argued that Chilean in-

vestors in Spain were treated more favorably than Argentinian investors since the arbitra-

tion clause in the Chile-Spain BIT gave Chilean investors the option of seeking recourse to 

international arbitration without prior referral to domestic courts. The MFN-clause, the 

Claimant argued, thus gave rise to a possibility to base jurisdiction on the arbitration clause 

in the Chile-Spain BIT. 

As regards the MFN Question, the Tribunal concluded that “if a thirdparty treaty contains 

provisions for the settlement of disputes that are more favorable to the protection of the in-

vestor’s rights and interests than those in the basic treaty, such provisions may be extended 

to the beneficiary of the most favored nation clause as they are fully compatible with the 

ejusdem generis principle”. The Tribunal then added that the Comparator Treaty “has to re-

                                                           
58

 MFN Tribunals aligning with Maffezini include, inter alia, Gas Natural, Suez I / Suez II and Natural Grid. 

MFN Cases aligning with Plama include, inter alia, Telenor, Wintershall and Austrian Airlines. 
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 Plama, para 223. 
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late to the same subject matter as the basic treaty”.
60
 This conclusion was reached after the 

Tribunal had carried out the reasoning in two steps. 

First, while acknowledging that MFN Clauses traditionally had referred to solely substan-

tial matters, the Tribunal reasoned that the traditional application had no decisive im-

portance per se as to their ability to extend to jurisdiction clauses. To support this view, the 

ICC case Ambatielos was cited, in which “administration of justice” was found to be in-

cluded in the protection of the rights of traders. The Tribunal drew the conclusion that since 

administration of justice is not necessarily excluded from the field of application of the 

MFN Clause, when the latter includes “all matters relating to commerce and navigation”, 

the MFN Question could only be determined in accordance with the intention of the Con-

tracting Parties as deduced from a reasonable interpretation of the Treaty.
61
 

Secondly, heavy emphasis was placed on observations as to the development of the dispute 

settlement mechanism in international investment law. The Tribunal stated that today, ar-

rangements for resolving disputes form such a crucial part of foreign investor protection 

that they are inextricable to the material rights stipulated in investment treaties.
62
 Thus, ju-

risdictional treatment was, in the view of the Tribunal, equal to, or had developed into, sub-

stantive treatment. 

However, having made the general conclusion that there was no inherent obstacles to ex-

tend dispute settlement provisions on basis of MFN Clauses, the Tribunal was careful to 

stress that legitimate extension of rights should not be confused with treaty-shopping violat-

ing the policy objectives of investment treaties. Thus, the MFN Clause should not override 

public policy considerations which the parties have deemed as fundamental conditions for 

signing the investment treaty.
63
  

In Plama, the claimant attempted to submit the dispute to ICSID, even though the ICSID 

arbitration was not provided in arbitration clause of the Basic Treaty. The claimant argued 

that the MFN clause should be construed to import the more generous dispute settlement 

provisions contained in the Bulgaria-Finland BIT. The Respondent argued that the MFN 

Clause could not be construed as evidencing its consent to ICSID arbitration unless there 

was evidence indicating otherwise. 

The Tribunal concluded that the MFN Clause could not operate to replace the agreed arbi-

tral proceeding (ad hoc arbitration under the UNCITRAL arbitration rules) with ICSID ar-

bitration. It criticized Maffezini on numerous grounds and proceeded to state the following 

principle: 
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“[T]he principle with multiple exceptions as stated by the tribunal in the Maffezini case 

should instead be a different principle with one, single exception: an MFN provision in a 

basic treaty does not incorporate by reference dispute settlement provisions in whole or in 

part set forth in another treaty, unless the MFN provision in the basic treaty leaves no doubt 

that the Contracting Parties intended to incorporate them.”
64
 

The second interpretative approach in the MFN Cases does not proceed from a general 

conception of how MFN Clauses operate as regards jurisdictional treatment, but focuses 

more attention on the specific MFN Clause subject of interpretation and the facts and 

backgrounds of the present dispute.
65
 In other words, the interpretation is carried out 

autonomously from the MFN Debate. Such an approach is hereby referred to as an au-

tonomous approach. In RosInvest, for example, the Tribunal chose not to engage in dis-

cussions on the Maffezini-line and Plama-line cases adduced by the parties since no 

identical MFN Clauses and arbitration clauses had been subject of interpretation. In this 

respect, the Tribunal referred to its “primary function… to decide the case before it ra-

ther than developing further the general discussion on the applicability of MFN clauses 

to dispute-settlement-provisions”.
66
 

3.2.1.1 Particularly about that the MFN Question is a Matter of Deciding on Jurisdic-

tion 

A central element of the MFN Debate is the question whether the principle of clear con-

sent to arbitrate is to be applied in the treaty interpretation of MFN Clauses. The Plama-

Tribunal found that an agreement to arbitrate “should be clear and unambiguous”.
67
 

Thus, the Plama-Tribunal put a higher burden of persuasion on the claimant to show 

consent to arbitration.
68
  

This approach, however, has been convincingly attacked on two grounds by other MFN 

Tribunals. First, it has been questioned whether such a principle still exists in arbitra-

tion.
69
 Secondly, a restrictive approach to interpret consent to arbitration is not mandat-
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ed by the VCLT. If consent to arbitration is to be found in a treaty provision, the con-

sent is to be found by application of the law on treaty interpretation.
70
 

It has also been argued that MFN Clauses are incapable of evidencing consent to arbi-

tration, absent explicit consent. In an influential dissent to the Impregilo-decision, Stern 

argued, inter alia, that consent to arbitration (ratione voluntatis) is not a substantive 

right in an investment treaty, but rather a fundamental condition for access to the sub-

stantive rights provided in the investment treaty. Thus, if MFN Clauses does not ex-

pressly include jurisdictional treatment, Stern argued, they cannot provide consent to 

arbitration.
71
 

3.2.2 Conflicting Legal Reasoning 

Numerous legal arguments have been forwarded by the MFN Tribunals. They vary, 

naturally, with the specific circumstances of every dispute. They are, however, far too 

many to address exhaustively. Some examples of conflicting legal reasoning include 

conflicting meanings given to terms frequently included in MFN Clauses, such as the 

phrase “in its territory”.
72
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4. Informal Reliance on Previously Rendered Awards: A 

Study of the MFN Cases  

 

 

To date, the MFN Cases amount to nineteen awards and decisions decided during a time 

period of over 12 years, stretching from Maffezini, issued on 25 January 2000, to Daim-

ler, issued on 22 August 2012.
73
 In the interest of presenting an accurate reflection of 

the use of previously rendered awards in the MFN Cases, however, Suez I and Suez II 

are treated as one. This is due to the fact that both addressed similar facts and were ren-

dered by identically composed Tribunals.
74
 

The MFN Cases contain numerous citations of previously rendered awards. Far from all 

citations, however, were relied on materially. In addition, when reliance on previously 

rendered awards was made, it was often done in a manner which the Tribunals consid-

ered to be in accordance the VCLT. The chapters 4.1 and 4.2 serve to illustrate exam-

ples of references to previously rendered awards which are not to be characterized as 

Informal Reliance. The study thereafter proceeds to present the instances where Infor-

mal Reliance has been made in chapter 4.3. 

The study of the MFN Cases comes with two important caveats. First, it is refrained 

from speculating on issues which cannot be read from the Tribunals’ reasons with a 

sufficient degree of certainty. Some of the quoted extracts of MFN Tribunals’ reasoning 

are not fully clear as to how and/or to what extent reliance has been made on previously 

rendered awards.
75
 In situations of such uncertainty, material reliance has not been pre-

sumed. 
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On the same theme, speculations on the ‘true’ influence previously rendered awards 

have on Tribunals are left out. Persuasive legal reasoning in previously rendered awards 

naturally has the ability to influence subsequent Tribunals’ reasoning.
76
 But in such cas-

es it is not the form of the legal reasoning, i.e. the fact that it is carried out by a Tribu-

nal, but solely its substance that is influential. Thus, if previously rendered awards are 

not explicitly relied on in the reasons, it is difficult to find compelling motives to differ-

entiate them from persuasive legal reasoning provided by commentators and other non-

members of Tribunals. 

Finally, it should be mentioned that the MFN Cases contain frequent citations of a few 

state-state decisions dealing with issues related to the MFN Question. While acknowl-

edging that these decisions have played a significant role in MFN Tribunals’ legal rea-

soning on the MFN Question,
77
 they fall outside the scope of the present study. There-

fore, their part will not be further discussed. 

 

4.1 No Material Reliance on Previously Rendered Awards 

The common denominator of the extracts of references to previously rendered awards 

presented under this section is that the previously rendered awards were not weighed 

into the legal analysis or otherwise applied in such a manner that they had a material 

impact on the legal reasoning on the MFN Question. 
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 Professor Domingo Bello Janeiro’s concurring statement in Daimler provides an example of such dis-
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4.1.1 No Citations of Previously Rendered Awards 

To date, Hochtief is the only MFN Case not containing any citations of previously ren-

dered awards in the reasoning on the MFN Question. The lack of references to previous-

ly rendered awards was not due to the fact that parties did not rely on case law in their 

submissions but, rather, the result of an active choice made by the Tribunal. In the rea-

sons, attention was drawn to the parties’ “heavy reliance” on previously rendered 

awards. The inconsistencies in the MFN Cases enabled, in the view of the Tribunal, 

both parties to support their positions by relying on previously rendered awards.
78
 The 

Tribunal then stated the following: 

 “The Tribunal has given very careful consideration to this jurisprudence, and is conscious 

of the advantages of consistency in the approaches of different tribunals to similar ques-

tions. It is also aware of the significance that other tribunals have attached to differences 

between the formulations of MFN provisions in various treaties. That said, it is the respon-

sibility of this Tribunal to interpret to the best of its ability the specific provisions of the 

particular treaties that are applicable in this case, and not to choose between broad doctrines 

or schools of thought, or to conduct a head-count of arbitral awards taking various positions 

and to fall in behind the numerical majority.”
79
 

The Tribunal subsequently carried out a thorough interpretation of the MFN Clause 

without any citations of previously rendered awards.
80
  The MFN Question was held in 

the affirmative. 

4.1.2 Previously Rendered Awards ‘Noted’ or ‘Outlined’ 

The common feature of the following extracts is that the citations of previously ren-

dered awards were separated from the legal reasoning on the MFN Question. Thus, no 

material relevance was admitted to previously rendered awards.  

In Tecmed, the Tribunal acknowledged a previously rendered award, but then proceeded 

without any further discussions related to it. The claimant had brought claims arising 

from events that had occurred before the basic treaty came into force. According to the 

arbitration clause in the Basic Treaty it was only possible to submit disputes to investor-

state arbitration which had arisen after the treaty entered into force. The claimant in-

voked a retroactive application clause of a third party BIT and referred to the MFN 
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Clause of the basic treaty. In support of the claim, the claimant relied on Maffezini. The 

Tribunal stated that it was “aware that the [c]laimant” had relied on Maffezini and that it 

was referring to the MFN Clause in order to enable retroactive application. The Tribunal 

then rejected the claimant’s argument.
81
  

In RosInvest, the Tribunal took note of the previously rendered awards referred to by the 

parties before stating that its primary function was to “decide the case before it rather 

than developing further the general discussion on the applicability of MFN clauses to 

dispute-settlement-provisions”. However, the Tribunal implied that it would be prepared 

to expand on the reasoning and conclusions of previously rendered awards had they 

considered MFN Clauses and jurisdiction clauses of the same wordings as those in 

question in the present dispute. Due to the lack of previously rendered awards “identi-

cal” to “the combined wording in Article 3 and 7 of the UK-Soviet BIT” the Tribunal 

found that the previously rendered awards did not motivate a change of its foregoing 

interpretation of the MFN Clause.
82
 The Tribunal held the MFN Question in the affirm-

ative. 

4.1.3 Previously Rendered Awards Rejected 

The numerous criticisms of reasoning by other Tribunals on the MFN Question are one 

of the more salient ingredients in the MFN Debate. They are not to be restated here. For 

the purposes of this thesis, it suffices to point out that citations of previously rendered 

awards which are subsequently rejected by the Tribunal have not materially affected the 

Tribunals’ reasoning on the MFN Question.
83
 

 

4.2 Reliance on Previously Rendered Awards Mandated by the VCLT 

4.2.1 Previously Rendered Awards Cited to Confirm the Interpretation  

As described above, some Tribunals refer to Article 32 of the VCLT as allowing previ-

ously rendered awards to be relied on as a supplementary means to confirm the interpre-

tation carried out under Article 31. The confirmatory character of such reliance on pre-

viously rendered awards was carefully pronounced by some MFN Tribunals, and sepa-
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rated from the interpretation of the MFN Clause carried out in accordance with Article 

31 of the VCLT. In Daimler, for example, the Tribunal carried out an interpretation of 

the treaty terms pursuant to Article 31 of the VCLT. The interpretation rendered the 

conclusion that MFN Jurisdiction was to be declined. The Tribunal then turned to “[a]n 

examination of relevant supplementary materials pursuant to Article 32 of the [VCLT]” 

to “confirm [the] conclusion” under the separate headline “Supplementary indications 

from state practice and international jurisprudence”. Inter alia, the Tibunal reviewed 

case law on the MFN Question for the purpose of finding whether the phrase “treatment 

in its territory” had evolved over time.
84
  

In some awards the confirming character of references to previously rendered awards 

can be deduced from the circumstances in which they were made. In Siemens, the Tri-

bunal, after initially having proclaimed its intention to carry out the interpretation in 

accordance with the interpretative method provided in Article 31 of the VCLT, thor-

oughly interpreted the invoked MFN Clause taking literal, contextual and purposive 

approaches.
85
 The interpretation resulted in a finding that access to dispute settlement 

mechanisms was a part of the MFN protection offered to investors.
86
 The Maffezini-

decision was referred to on two occasions in the reasons. First, when the question 

whether “treatment” covered the dispute resolution clause was addressed, the Tribunal 

concluded that the term treatment was wide enough to include access to dispute resolu-

tion. The Tribunal stated that its conclusion concurred with Maffezini.
87
 Secondly, the 

Tribunal concurred with Maffezini on the view that the beneficiary of an MFN Clause 

ought not to be able to override public policy considerations of the investment treaty. In 

the present dispute, however, the Tribunal found that no public policy considerations 

were applicable to prevent the Tribunal from assuming MFN Jurisdiction.
88
 

In Austrian Airlines, the Tribunal addressed the split in the MFN Cases as to the ques-

tion whether state consent to arbitration is to be interpreted restrictively. The strict Pla-

ma approach was rejected as the Tribunal found it did not reflect international law. In 

support of its position, the Tribunal referred to the Suez I-decision and some other deci-

sions and awards. The reference had the character of confirmation rather than an attempt 
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to demonstrate the correct content of international law. Such a reading of the reasoning 

is supported by the fact that the reference to the previously rendered awards was initiat-

ed by the wording “[a]s noted by other strand of decisions” and was then followed by 

the Tribunal’s own perception of what was international law on the issue.
89
  

 

4.3 Informal Reliance on Previously Rendered Awards 

The study found seven instances of Informal Reliance in the MFN Cases. The support 

drawn out of previously rendered awards varied, and the instances of Informal Reliance 

have been categorized accordingly. One distinction is made between reliance on reason-

ing and reliance on conclusions in previously rendered awards. The Impregilo-decision 

is distinguished due to its reliance on previously rendered awards as the decisive argu-

ment for assuming MFN Jurisdiction. 

4.3.1 Informal Reliance on the Legal Reasoning in Previously Rendered Awards 

4.3.1.1 Tza Yap Shum: Carrying out Legal Reasoning and Subsequently Admit Rele-

vance to Previously Rendered Awards 

In Tza Yap Shum, the Tribunal initially carried out an analysis of the MFN Question 

without any references to previously rendered awards and held that the MFN Clause did 

not extend to cover the arbitration clause.
90
 After having reached its conclusion the Tri-

bunal continued to examine previously rendered awards under the separate headline 

“Analysis of the decisions in other arbitration cases”. The Tribunal stated that its con-

clusion on the MFN Question was reached after it had “considered carefully several 

awards thoroughly explained in prior disputes wherein an interpretation of an MFN 

clause was needed”. Since both parties had relied on previously rendered awards, the 

Tribunal deemed it fit to analyze “key differences and concepts particularly relevant for 
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the case”.
91
 The Tribunal found the facts of the present dispute being akin to the facts of 

the Plama-decision. “Following a similar reasoning”, the Tribunal concluded that the 

MFN clause in the Basic Treaty could not override what had been specifically agreed 

upon in the arbitration clause.
92
 

The disposition of the reasons is similar to some of the cases which using previously 

rendered awards as confirming. That is, the analysis of previously rendered awards was 

not integrated in the legal reasoning on the MFN Question but discussed after, under a 

separate headline, the Tribunal had reached its conclusion. However, the Tribunal ex-

pressly stated that it was influenced by Plama when carrying out the legal reasoning. 

This indicates that something more than merely confirmation was drawn out of Plama. 

The Tribunal did not carry out an autonomous legal reasoning and then considered pre-

viously rendered awards in order to confirm, but considered previously rendered awards 

and was influenced by the legal reasoning of another MFN Tribunal when carrying out 

its own legal reasoning.  

4.3.2 Informal Reliance on Conclusions in Previously Rendered Awards 

4.3.2.1 Telenor and Suez I / Suez II: Aligning with a ‘Principled Approach’ Formulated 

in Previously Rendered Awards 

The Telenor-Tribunal denied MFN Jurisdiction after initially having rejected the Maf-

fezini and the Suez I reasoning by, inter alia, aligning “wholeheartedly [with] the analy-

sis and statement of principle” in Plama.
93
 The Tribunal distinguished the facts of the 

present dispute from the Suez I-decision. It found that the facts in Suez I differed from 

the facts of the present dispute on some important areas. The Tribunal then, noting that 

the Suez I-tribunal had dissented from the Plama principle, stated that it “[b]y con-

trast… fully support[ed] the Plama formulation”.
94
 The alignment with the principled 

approach stated in Plama was not conclusive for the outcome on the MFN Question, 
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since it was combined with other arguments which the Tribunal deemed as compelling 

for not assuming MFN Jurisdiction.
95
 

In Suez I / Suez II, the Tribunal commenced the interpretation by stating that the term 

“all matters” covered the dispute settlement provision.
96
 It continued to state that it had 

found “strong support for this conclusion in previous ICSID cases”, Maffezini in partic-

ular. Subsequently the Tribunal quoted the “relevant parts” of the Maffezini decision, 

viz. the principled approach entailing that dispute settlement provisions today are a part 

of the substantive protection of foreign investors and that dispute settlement may be 

extended to the beneficiary of the MFN Clause. The Tribunal clearly admitted material 

relevance to the extracts of the previously rendered awards and considered them to 

“well show the rationale behind the application of the most-favored nation clause to 

dispute settlement”.
97
 The MFN Question was held in the affirmative. 

4.3.2.2 Plama and Wintershall: Drawing Conclusions from Previously Rendered 

Awards  

In the course of arguing that the conclusions reached in Maffezini went beyond what 

state parties typically intend the scope of the MFN Clause to be, the Plama Tribunal 

made a brief comment regarding the ‘all matters-phrase’. Unlike the MFN Clause sub-

ject of interpretation in Plama, the MFN Clause in Maffezini contained the ‘all matters-

phrase’. The Plama-Tribunal reasoned that even such a phrase as “all matters” “does not 

alleviate the doubt as pointed out in Siemens”.
98
 No further comments were made as to 

the reference to Siemens or on the question of the significance of the ‘all matters-

phrase’. 

In Wintershall, the Tribunal outlined the different approaches in the Maffezini-line and 

Plama-line cases under a separate headline. In the course of presenting the previously 

rendered awards the Tribunal particularly highlighted criticism against the Maffezini-

approach made by other Tribunals and commentators.
99
 When discussing the Ber-

schader-decision the Tribunal criticized the dissenting opinion. The Tribunal first ad-

dressed the dissent’s reliance on “prior jurisprudence”, referring to the fact that “there 
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are no binding decisions in ICSID arbitration”. However, in the following sentence the 

Tribunal stated what appears to have been their conclusion drawn from Berschader; 

“[i]t appears that the most-favoured-nation-clause in a BIT does not extend to the dis-

pute settlement provision in that BIT, except where expressly so provided or clearly 

indicated”.
100

  

4.3.2.3 National Grid: Carrying out Legal Reasoning on Basis of Previously Rendered 

Awards 

The National Grid-Tribunal found that the term “treatment” in the MFN Clause extend-

ed to cover the arbitration clause. This conclusion, however, was not reached after an 

interpretation of the term “treatment” as it appeared in the present MFN Clause. Rather, 

the conclusion was based solely on an examination of previously rendered awards pres-

ently available, including Maffezini, Siemens, Gas Natural, Plama and Salini.  

The Tribunal stated that Maffezini and Gas Natural, together with two state-state deci-

sions, “all concurred that the element of dispute settlement at issue was a part of the 

protection – treatment – of investors”. As regards the two cases where MFN Jurisdiction 

was not assumed, Plama and Salini, the Tribunal reasoned that they “considered exten-

sions of the MFN clause widely different from the situation considered here”. Thus, it 

was found that those two cases concerned extending the subject matter scope and not 

disregarding a waiting period, as was the jurisdictional treatment presently at issue.
101

 

The Tribunal, finally, expressed its support of “Maffezini’s balanced considerations in 

its interpretation of the MFN clause”. The MFN Question was held in the affirmative.
102

 

4.3.3 Impregilo: Informal Reliance on ‘Clear Case Law’ as the Decisive Argument 

on the MFN Question 

In Impregilo, the Tribunal initially stated that it deemed the phrases “treatment” and “all 

matters regulated in this Agreement” in the MFN Clause to cover the arbitration clause. 

However, it did not motivate this conclusion any further.
103
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Subsequently, attention was placed on the MFN Cases which had interpreted MFN 

Clauses containing the phrase “all matters”. The Tribunal reasoned in terms of “massive 

volume of case law”, referring to cases where the ‘all matters-phrase’ had been included 

in the MFN Clause subject of interpretation. The cases referred to were Maffezini, Gas 

Natural, Suez I/Suez II and Camuzzi International S.A. v. Argentine Republic. The Tri-

bunal also noted Siemens, National Grid and RosInvest, in which MFN Jurisdiction had 

been assumed even in the absence of an “all matters-phrase”.
104

 

The Tribunal acknowledged that the “case law [was] not fully consistent” and referred 

to Berschader. In Berschader, MFN Jurisdiction was declined despite an ‘all matters-

phrase’ in the MFN Clause. However, the Tribunal toned down the importance and ap-

plicability of Berschader on the present dispute on the basis of two observations. First, 

the Berschader-decision was “strongly dissented” on the MFN Question. Secondly, 

there were “some special elements [in Berschader] which contributed to the out-

come”.
105

 

The Tribunal concluded by assuming MFN Jurisdiction on the basis of that there was 

“near unanimity” in granting MFN Jurisdiction among the MFN Cases which had dealt 

with an ‘all matters-phrase’. A full quotation is warranted: 

“Nevertheless, the Arbitral Tribunal finds it unfortunate if the assessment of these issues 

would in each case be dependent on the personal opinions of individual arbitrators. The best 

way to avoid such a result is to make the determination on the basis of case law whenever a 

clear case law can be discerned. It is true that, as stated above, the jurisprudence regarding 

the application of MFN clauses to settlement of disputes provisions is not fully consistent. 

Nevertheless, in cases where the MFN clause has referred to “all matters” or “any matter” 

regulated in the BIT, there has been near-unanimity in finding that the clause covered the 

dispute settlement rules. On this basis (italics added), the majority of the Tribunal reaches 

the conclusion that Impregilo is entitled to rely, in this respect, on the dispute settlement 

rules in the Argentina-US BIT and that the case cannot be dismissed for non-observance of 

the requirements in Article 8(2) and (3) of the Argentina-Italy BIT.”
106
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4.4 Appraisal 

The study of the MFN Cases identifies seven instances where Informal Reliance has 

been made. Some observations can be made for our purposes. 

The interpretative value admitted to Informal Reliance varies considerably among the 

MFN Cases in question. For example, while the Informal Reliance in Tza Yap Shum 

consisted of the Tribunal being influenced by a previously rendered award when carry-

ing out the legal reasoning, the Informal Reliance in National Grid was the only argu-

ment expressed in the reasons in favour of assuming MFN Question. In Impregilo, the 

Informal Reliance was one of several arguments forwarded, but the Tribunal held it to 

be the decisive argument for the outcome of the MFN Question. 

The fact that Informal Reliance was made should not automatically render the conclu-

sion that the Tribunals considered themselves to deviate from the law on treaty interpre-

tation VCLT. On the contrary, all MFN Tribunals that engaged in Informal Reliance but 

the Impregilo-Tribunal explicitly stated their loyalty to Article 31 and 32 of the 

VCLT.
107

 

On the other hand, the fact that Informal Reliance was made only in seven MFN Cases 

does not necessarily render the conclusion that the other Tribunals actively refrained 

from making Informal Reliance. In Austrian Airlines, the Tribunal was prepared to rely 

on previously rendered awards if it had found a consistent line of cases.
108

 

The Impregilo-Tribunal was the only MFN Tribunal which explicitly included the inter-

est of consistency in the Informal Reliance. It was also the only MFN Tribunal claiming 

to have found a consistent case line. 

There is no distinguishable trend suggesting that the occurrence of Informal Reliance is 

increasing or decreasing over time. The different approaches taken in two relatively 

recent MFN Cases Impregilo and Hochtief may serve as an illustration. Both decisions 

were rendered in 2011, merely over four months from each other. While Impregilo re-

lied on previously rendered awards as the decisive argument on the MFN Question, the 
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Hochtief-Tribunal made an active choice to not make any references to other MFN Cas-

es. 
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5. Efficiency of Informal Reliance on Previously Rendered 

Awards 

 

 

The thesis now turns to the question whether Informal Reliance efficiently can achieve 

its purpose to foster consistency on the MFN Question. In order to do so, it is argued 

that three significant arguments against such a proposition must be overcome. The first 

argument may be characterized as a general argument against the proposition that In-

formal Reliance has the ability to promote consistency, namely that Tribunals differ on 

whether they are to follow previously rendered awards. This argument is partly exam-

ined on basis of the specific implications and criticisms Informal Reliance has attracted 

in the MFN Cases. 

The two following arguments have closer ties to the special features of the MFN Ques-

tion. In light of the MFN Question’s complexity, the second argument entails concerns 

as to Informal Reliance on previously rendered awards with non-corresponding facts. 

Finally, there is a third argument to be made that Informal Reliance is ill-fit to remedy 

inconsistency on the MFN Question since the existing body of MFN Cases have taken 

different interpretative approaches and carried out conflicting legal reasoning. 

 

5.1 Continuity in the Light of Differing Conceptions on Legality and 

Proper Use of Informal Reliance 

If the aim of this thesis was to evaluate the legality of Informal Reliance it would have 

sufficed to simply present the conclusive argument that Informal Reliance should not be 

made since it is not mandated in law. Such an approach, however, would fail to explain 

why Tribunals engage in Informal Reliance despite the lack of support in law. If one 

seeks to evaluate the concept of Informal Reliance from the perspective of its prospects 

to promote consistency on the MFN Question, one must proceed from the starting point 

that there is a lack of mandate in law but in practice Tribunals make Informal Reli-
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ance.
109

 If consistency on the MFN Question is to be achieved by virtue of Informal 

Reliance, however, it is reasonable to assume that a central prerequisite for this is that 

Tribunals agree on the proper use of Informal Reliance. Only then will the reasoning 

and conclusions relied on be fixed through several awards and decisions.
110

 

The relevant question is thus what the prospects are for MFN Tribunals to reach con-

sistency as to the correct use of Informal Reliance. On this issue, it is assumed that the 

more persuasive arguments are in favour of Informal Reliance, the more likely it is that 

Tribunals reach consensus as to its proper use. Four plausible arguments in favour of 

Informal Reliance are suggested and evaluated in the following. 

5.1.1 ‘Previously Rendered Awards have Persuasive Value’ 

In practice, Tribunals draw support from previously rendered awards if they find them 

persuasive.
111

 The argument may be put in the following terms. There is nothing hinder-

ing a Tribunal from applying the legal reasoning of a previously rendered award, which 

in the arbitrators’ opinion is persuasive, without making a reference to it in the rea-

sons.
112

 Why, then, should it matter whether there is an explicit reference to the persua-

sive reasoning in previously rendered award or not? 

In order to address this argument, a distinction must be made between Informal Reli-

ance on legal reasoning and Informal Reliance on conclusions. On its face, the argument 

is inapplicable on Informal Reliance on conclusions of previously rendered awards. If a 

previously rendered award is relied on due to its persuasiveness, it is the substance of 

the legal reasoning in the previously rendered award which is relied on, not the form, 

i.e. the fact that it is a Tribunal that have rendered the legal reasoning.  

As regards Informal Reliance on persuasive legal reasoning, it may convincingly be 

argued that such reliance can be restructured in conformity with the VCLT by either: i) 

leaving out any citation and adopting the legal reasoning of the persuasive previously 

rendered award or ii) carrying out the legal reasoning under influence of the persuasive 
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 Cf Cheng, supra note 16, at 1016. Cheng proceeds from the thesis that “there is an informal, but 
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previously rendered awards and subsequently citing the previously rendered award to 

confirm the legal reasoning. Thus, in Tza Yap Shum, where Informal Reliance was made 

on the Plama-Tribunal as to its legal reasoning on the MFN Question,
113

 the same re-

sult, it may be argued, would have been achieved if the Tribunal either had omitted to 

refer to Plama, or omitted to state that its legal reasoning was influenced by Plama and, 

instead, had admitted it solely confirmatory value. 

5.1.2 ‘The Parties Rely on Previously Rendered Awards’ 

MFN Tribunals often emphasized that the parties of the present dispute had relied on 

case law in their submissions before addressing previously rendered awards.
114

 An ar-

gument may be made that the disputing parties’ reliance on previously rendered awards 

justifies the Tribunals’ Informal Reliance as it is in conformity with the disputing par-

ties’ expectations. 

The argument is difficult to evaluate since there is no clear answer on what parties gen-

erally expect. It is not completely unreasonable to assume that the stakeholders of in-

vestment treaty arbitration expect consistent decision making.
115

 On the other hand, the 

members of the Tribunal are appointed in accordance with the disputing parties’ agree-

ment to arbitrate. Under such circumstances, it is neither unreasonable to assume that 

the parties expect the dispute to be resolved by the arbitrators they have appointed, not 

by earlier Tribunals appointed by other parties and under different circumstances.
116

 

Furthermore, it is difficult to imagine a situation where Informal Reliance would meet 

the expectations of both parties given that the parties typically draw support from dif-

ferent MFN Cases, or draw different conclusions from the same MFN Case. Given that 

reliance on previously rendered awards can meet the expectations of both parties, the 

fact that the disputing parties rely on previously rendered awards may be taken as an 

argument against Informal Reliance. Such a view was taken in Hochtief. As described 

above, the Hochtief-Tribunal considered the fact that both parties could rely on MFN 
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Cases in support of their position as a reason not to address previously rendered awards 

at all.
117

 

5.1.3 ‘No Other Jurisdictional Proofs’ 

A third foreseeable argument in favour of Informal Reliance is the proposition that it is 

necessary to rely on previously rendered awards since there are insufficient proofs of 

the parties’ consent to arbitration. No MFN Tribunal, however, gave such a reason for 

making Informal Reliance. On the contrary, all MFN Tribunals that engaged in Informal 

Reliance but the National Grid-Tribunal relied on several other legal sources when in-

terpreting the MFN Clause; primarily the text of the treaty. The reasons stated in Impre-

gilo serve well as an illustration. As described above, the Impregilo-Tribunal relied on 

“clear case law” as the decisive argument to assume MFN Jurisdiction. Before reaching 

this conclusion, however, the Tribunal had already stated that it deemed the term 

“treatment” and the ‘all matters-phrase’ to be sufficiently wide to include jurisdictional 

treatment. Thus, the Tribunal would have assumed MFN Jurisdiction also by relying on 

jurisdictional proof mandated by VCLT; namely the terms of the MFN Clause. Viewed 

in this light, granting MFN Jurisdiction on basis of “clear case law” was the least plau-

sible ground.
118

  

Moreover, even if one accepts the proposition that there are insufficient jurisdictional 

proofs in order to decide the parties’ intent, this situation is foreseen by Article 32 of the 

VCLT. If the interpretation in accordance with Article 31 of the VCLT does not provide 

a clear outcome, or where the outcome would be “manifestly absurd or unreasonable” a 

Tribunal may turn to supplementary means of interpretation. As described in chapter 

2.2.1.2, previously rendered awards have been taken as a supplementary means of inter-

pretation by some Tribunals. 
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 See supra chapter 4.1.1. 
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 In this context, warnings entailing that an excessive focus on previously rendered awards may distort 

the interpretation of consent to arbitration should be noted. See, e.g., F.G. Sourgens, By Equal Contest 

of Arms: Jurisdictional Proof in Investor-State Arbitrations, North Carolina Journal of International Law 

and Commercial Regulation, Vol. 38, No. 4 (2013), pp. 101-180, at 108. ”As a matter of common sense, 

the current paradigm’s focus on the development of legal rules and formal jurisdictional precedent is 
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solved on their merits; the parties are entitled to a decision interpreting the key legal instruments and 

making findings of fact supporting the ultimate determination of the case.” See also, Ten Cate, supra 

note 6, at 457. “The “correctness” of a decision, under this view, is determined by the extent to which it 

is connected to the cases that precede and follow it… What gets lost in this notion of “correctness,” 

however, is the adjudicator’s independent judgment about the “right” interpretation or application of 

the law.”  
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5.1.4 ‘Informal Reliance Remedies Complexity and Inconsistency’ 

Naturally, if Informal Reliance has the ability to promote clarity and consistent decision 

making, the chances of the investment arbitration community to accept it as a desirable 

means of interpretation would increase. Given that these arguments will be addressed in 

the following two chapters, this argument is not evaluated here, but returned to in chap-

ter 5.4. 

 

5.2 Clarity through Informal Reliance in the Face of Complexity 

In chapter 3.1, the MFN Question’s complexity was highlighted: the MFN Cases have 

been dealing with different MFN Clauses and different jurisdictional treatment has been 

sought by the investors. Given the complexity of the MFN Question, there is an evident 

danger of Informal Reliance being made on previously rendered awards with non-

corresponding facts. If Informal Reliance is to promote consistency, it is submitted that 

it needs to either offer an overall answer to the MFN Question or appreciate its com-

plexity by operating only when the facts of previously rendered awards correspond with 

those facts in the present dispute. 

5.2.1 ‘There is an MFN standard’ 

The first defence of Informal Reliance in this respect is the suggestion that the MFN 

Question is not complex since there is an ‘MFN standard’.
119

 It may be argued that the 

MFN Question may be answered in principle and therefore fact comparing enterprises 

are of less significance for the applicability of previously rendered awards on the pre-

sent dispute.
120

 

However, the argument can be convincingly attacked on two grounds. First, the argu-

ment rests on the assumption that there is a consensus on whether there is an MFN 

standard. As described above, some MFN Tribunals carried out an autonomous interpre-

tation without adhering to any predefined principle. Thus, since there is no agreement 

on the existence of an MFN standard, there is no clear leading case or consistent case 

line to follow. Secondly, even if there was consensus on whether there is an MFN 
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standard, the content of such a standard is heavily disputed. The split between the Maf-

fezini-line cases and the Plama-line cases remains the most diametric in the MFN Cas-

es.  

Any attempt to draw support from previously rendered awards in favour of the existence 

and content of an MFN standard would therefore have more the character of taking side 

in the MFN-Debate, rather than a finding that such a standard has evolved in case law. 

This observation seems to have been made by the RosInvest-Tribunal. As described 

above, the RosInvest-Tribunal emphasized that absent interpretation of identically 

worded MFN Clauses and arbitration clauses in previously rendered awards, it found no 

reason “developing further to the general discussion on the applicability of MFN claus-

es to dispute-settlement-provisions.
121

 

5.2.2 ‘There are MFN Cases with Corresponding Facts’ 

The second defence of Informal Reliance appreciates the complexity of the MFN Ques-

tion by maintaining that Informal Reliance can promote consistency where there are 

similar facts. This argument has the merit of clarification since it takes into account the 

complexity of the MFN Question. However, such an approach inevitably fragments the 

MFN Question into different fact situations. If one accepts this argument one must con-

sequently also accept that Informal Reliance is incapable to promote full consistency on 

the MFN Question.  

Moreover, the argument presupposes that previously rendered awards are not misread or 

otherwise incorrectly relied on. While it falls outside the scope of this thesis to evaluate 

whether previously rendered awards have been correctly applied, it should be noted that 

it is not uncommon for Tribunals to criticize other Tribunals for incorrect reliance on 

previously rendered awards.
122

 It is also reasonable to assume that there is a risk of mis-

reading the facts or the reasoning of previously rendered awards and that this risk in-

creases where there is more complexity. One example of an irregular use of Informal 

Reliance is justified to attend for illustrative purposes.  

As described in chapter 4.3.2.2, the Plama Tribunal relied on Siemens to support its conclu-

sion that the ‘all matters-phrase’ in an MFN clause does not cover the arbitration clause. 
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Two observations relating to the citation are to be made here. First, when studying the rea-

soning in Siemens, the reference emerges as peculiar. In Siemens, the Respondent had ar-

gued that the absence of an ‘all matters-phrase’ indicated that the MFN clause was narrow-

er in its scope. The Siemens-Tribunal admitted that the absence of an ‘all matters-phrase’ 

resulted in the MFN clause being narrower in its scope. However, it concluded that the term 

“treatment” and “activities related to the investments” were sufficiently wide per se to cov-

er the arbitration clause.
123
 Thus, it is correct that the Siemens-Tribunal addressed the ‘all 

matters-phrase’. But it did so to discuss the question what effect was to be admitted the 

MFN clause due to the absence of the term “all matters”, not, as suggested in Plama, the 

question of whether the ‘all matters-phrase’ was able to conclusively determine the MFN 

Question. Moreover, the Siemens Tribunal clearly expressed that it deemed an ‘all matters-

phrase’ to expand the scope of an MFN clause. 

 

5.3 Finding Consistency through Informal Reliance in the Face of In-

consistency 

In chapter 3.2, the inconsistent interpretative approaches and legal reasoning in the 

MFN Cases was discussed: MFN Tribunals have taken different interpretative ap-

proaches and carried out conflicting legal reasoning. One first possibility to defend In-

formal Reliance as consistency-promoting is to look beyond the formal constitution of 

the ‘Tribunal’ and argue that there is overwhelming support in favour of a certain view 

among the arbitrators appointed in investment disputes at large. Since some arbitrators 

have participated repeatedly in MFN Cases it might be argued that the MFN Cases do 

not necessarily reflect the true legal opinion of the investment arbitration community.
124

 

However, there are compelling reasons to consider such an argument invalid. The au-

thority to adjudicate investment claims is given from the disputing parties to the Tribu-

nal in its entirety.
125

 As mentioned above, what individual arbitrators submit on the 

MFN Question outside a Tribunal deciding on an investment dispute has no more legal 

authority than submissions of other commentators. Furthermore, even upon review of 
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 Siemens, para 103. 
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 This type of argument was forwarded by Stern in her dissent in Impregilo. Stern, however, argued 

that the arbitrators in favour and against MFN Jurisdiction respectively were roughly the same in num-

bers. See Stern’s dissent, supra note 71, para 5. 
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 See, e.g., Article 42(1) of the ICSID Convention, providing that “[t]he Tribunal shall decide the dispute 

in accordance with such rules of law as may be agreed by the parties” (italics added). 
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the substance of the argument, it is found that there are clear inconsistencies also among 

the arbitrators which have participated in MFN Tribunals.
126

  

Is it possible, then, to find consistent decision making in the MFN Cases? It is difficult 

to find support in favour of an affirmative answer. Of the MFN Tribunals engaging in 

Informal Reliance, only the Impregilo-Tribunal expressly declared to have found a con-

sistent case line. But even in Impregilo the Tribunal had to make a reservation; the case 

law was not fully consistent.
127

  

 

5.4 Appraisal 

There is nothing hindering an MFN Tribunal to draw support of legal reasoning in pre-

viously rendered awards which it considers to be persuasive. However, when facing the 

options as to how such reliance is to be manifested in the reasons, there are few valid 

reasons as to why Informal Reliance ought to be chosen instead of alternatives which do 

not run contrary to the VCLT. 

It is difficult to justify Informal Reliance on the assumption that the disputing parties 

expect Tribunals to rely on previously rendered awards. It is more plausible that the 

party expectations conform better to an interpretation of the treaty terms in accordance 

with the VCLT. The documents governing the parties’ consent to arbitration have pro-

vided sufficient material for Tribunals to decide on the MFN Question. 

There are two possible ways to address the complexity of the MFN Question. The first 

option is rely on previously rendered awards providing a conclusive answer on how the 

MFN Question is to be approached. A significant number of the MFN Tribunals have 

aligned with either the Maffezini-approach or the Plama-approach. Given that these two 

approaches conflict with each other, however, such Informal Reliance contributes little 

to consistency. The second option is to seek consistent decisions through a search of 
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similar facts. In doing so, claims on finding a conclusive answer on the MFN Question 

are abandoned. Nevertheless, such an approach has better prospects to be withheld by 

future MFN Tribunals and is better adapted to the reality of the legal framework govern-

ing investment treaty arbitration, viz. that each dispute is to be resolved on its own mer-

its. 

The MFN Question remains in dispute in the MFN Cases and in the investment arbitra-

tion community at large. As a result, successful attempts to find consistency have been 

few. To date, no fully consistent case line has been found. In the light of such incon-

sistency, it is difficult to imagine how future Tribunals are to respect and follow previ-

ously rendered awards which they consider to be wrongly determined. 
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6. Conclusions and Final Remarks 

An envisaged need for consistent decision making in investment treaty arbitration has 

resulted in an order where some Tribunals engage in Informal Reliance. This thesis has 

identified and outlined instances where MFN Tribunals have carried out Informal Reli-

ance when deciding on the MFN Question. Furthermore, the thesis has foreseen and 

evaluated plausible arguments for and against the proposition that Informal Reliance is 

a viable means to promote consistency on the MFN Question. 

The study of the MFN Cases found seven instances where Informal Reliance was car-

ried out. The weight admitted to Informal Reliance in the interpretation varied signifi-

cantly. The Impregilo-Tribunal was the only MFN Tribunal which explicitly included 

the interest of consistency in the course of carrying out an Informal Reliance. It was also 

the only MFN Tribunal that claimed to have found consistency in case law, albeit it 

concerned a particular aspect of the MFN Question.  

There were few explicit statements in the MFN Cases on the question whether previous-

ly rendered awards ought to be followed or not. The Hochtief-Tribunal was the only 

MFN Tribunal which declined to make any reference to previously rendered awards. On 

the other side of the spectra, the Impregilo-Tribunal was the only MFN Tribunal which 

explicitly relied on previously rendered awards as the decisive ground to assume MFN 

Jurisdiction. Any conclusion suggesting that there is a predominant view among the 

MFN Tribunals on the permissibility and/or desirability of Informal Reliance would be 

speculative. What can be concluded, however, is that there is no consensus on the ques-

tion whether Informal Reliance is allowed or ought to be made. 

The fundamental argument against the proposition that Informal Reliance is an efficient 

means to promote consistent decision making on the MFN Question entails that even if 

future case law on the MFN Question provides consistent interpretative approaches and 

legal reasoning, there are no guarantees that such consistent patterns will be followed 

subsequent MFN Tribunals. As regards the proposition that Informal Reliance can func-

tion to provide consistency on the MFN Question, it has been submitted that there has to 

be a consensus among future MFN Tribunals on the proper use of Informal Reliance. 

Presently, such a consensus does not exist. 
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Persuasive legal reasoning in future MFN Cases has potential of promoting consistency. 

However, there are no strong reasons as to why such persuasive legal reasoning ought to 

be followed in a manner not mandated by the VCLT. If persuasive answers on the MFN 

Question are provided and followed in future MFN Cases, they are followed more be-

cause of the convincing substance of the legal reasoning and less because they form 

case law directly applicable in subsequent investment disputes.  

Moreover, if persuasive legal reasoning is to promote consistency, it has to be followed 

by all, or at least a vast majority of future MFN Tribunals. The thesis has submitted two 

aspects of the MFN Question which decreases the chances of the investment arbitration 

community to reach consensus on the MFN Question. First, there are no clear cut an-

swers on the MFN Question. Each MFN Case involves a distinct MFN Clause in a dis-

tinct investment treaty, with parties submitting different claims for jurisdictional treat-

ment. These factors decrease the value of turning to previously rendered awards to sup-

port a certain interpretation of the MFN Clause, unless the facts are corresponding. Full 

consistency on the MFN Question through reliance on previously rendered awards can 

therefore not be achieved. 

Secondly, since MFN Tribunals differ on what the proper application of MFN Clauses 

on jurisdictional treatment is, it is unlikely that a consensus will be reached on the MFN 

Question in the near future. Given this situation, the option to seek the answer on the 

MFN Question in each investment dispute, through interpretation in close conformity 

with the VCLT, appears attractive. 
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Appendix A: Article 31 and 32 of the Vienna Convention on 

the Law of Treaties 

 

Article 31 

General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and pur-

pose.  

 2. The context for the purpose of the interpretation of a treaty shall comprise, in addi-

tion to the text, including its preamble and annexes:  

(a) any agreement relating to the treaty which was made between all the 

parties in connection with the conclusion of the treaty;  

(b) any instrument which was made by one or more parties in connection 

with the conclusion of the treaty and accepted by the other parties as an in-

strument related to the treaty.  

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpreta-

tion of the treaty or the application of its provisions;  

(b) any subsequent practice in the application of the treaty which estab-

lishes the agreement of the parties regarding its interpretation;  

(c) any relevant rules of international law applicable in the relations be-

tween the parties.  

4. A special meaning shall be given to a term if it is established that the parties so in-

tended.  

Article 32 

Supplementary means of interpretation 

Recourse may be had to supplementary means of interpretation, including the preparato-

ry work of the treaty and the circumstances of its conclusion, in order to confirm the 

meaning resulting from the application of article 31, or to determine the meaning when 

the interpretation according to article 31:  

(a) leaves the meaning ambiguous or obscure; or  

(b) leads to a result which is manifestly absurd or unreasonable.  
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Appendix B: Extracts of the ILC Draft Articles on Most-

Favoured-Nation Clauses 

 

Article 4 

Most-favoured-nation clause 

A most-favoured-nation clause is a treaty provision whereby a State undertakes an obli-

gation towards another State to accord most-favoured-nation treatment in an agreed 

sphere of relations. 

Article 8 

The source and scope of most-favoured-nation treatment 

 1. The right of the beneficiary State to most-favoured-nation treatment arises only from 

the most-favoured-nation clause referred to in article 4, or from the clause on most-

favoured-nation treatment referred to in article 6, in force between the granting State 

and the beneficiary State.  

2. The most-favoured-nation treatment to which the beneficiary State, for itself or for 

the benefit of persons or things in a determined relationship with it, is entitled under a 

clause referred to in paragraph 1 is determined by the treatment extended by the grant-

ing State to a third State or to persons or things in the same relationship with that third 

State. 

Article 9 

Scope of rights under a most-favoured-nation clause 

1. Under a most-favoured-nation clause the beneficiary State acquires, for itself or for 

the benefit of persons or things in a determined relationship with it, only those rights 

which fall within the limits of the subject matter of the clause.  

2. The beneficiary State acquires the rights under paragraph 1 only in respect of persons 

or things which are specified in the clause or implied from its subject matter. 

 

Article 10 

Acquisition of rights under a most-favoured-nation clause 

1. Under a most-favoured-nation clause the beneficiary State acquires the right to most-

favoured-nation treatment only if the granting State extends to a third State treatment 

within the limits of the subject matter of the clause. 
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2. The beneficiary State acquires rights under paragraph 1 in respect of persons or 

things in a determined relationship with it only if they:  

(a) belong to the same category of persons or things as those in a deter-

mined relationship with a third State which benefit from the treatment ex-

tended to them by the granting State and  

(b) have the same relationship with the beneficiary State as the persons 

and things referred to in subparagraph (a) have with that third State. 
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Appendix C: Table of the MFN Cases 

* The Tribunal engaged in Informal Reliance 

MFN Cases MFN Jurisdiction 

allowed 

MFN Jurisdiction 

declined 

Maffezini v. Argentina X  

Tecmed v. Mexico  X 

Siemens v. Argentina X  

Salini v. Jordan  X 

Plama v. Bulgaria*  X 

Gas Natural v. Argentina X  

Berschader v. Russia  X 

Suez I v. Argentina* X  

National Grid v. Argentina* X  

Suez II v. Argentina* X  

Telenor v. Hungary*  X 

RosInvest v. Russia X  

Wintershall v. Argentina*  X 

Renta 4 v. Russia  X 

Tza Yap Shum v. Peru*  X 

Austrian Airlines v. Slovakia  X 

Impregilo v. Argentine Republic* X  

Hochtief v. Argentina X  

ICS Inspection v. Argentina  X 

Daimler v. Argentina  X 

 


