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Abstract 

The recent global financial crisis highlighted the need for a special (lex specialis) resolution 

regime for distressed financial institutions both at the national and international level. 

Resolution, which is an alternative to general corporate insolvency proceedings, provides a 

means of restructuring or winding-up a bank that is failing and whose failure could create 

concerns as regards the general public interest.  

This thesis discusses when a bank should enter resolution and through which mechanism an 

insufficiently solvent bank can be returned to balance sheet stability. Particular emphasis is 

placed on Swedish rules. Firstly, it discusses the role and efficiency of corporate insolvency law 

and the special characteristics of banks. It then analyses the features of the European 

Commission’s draft proposal for a Crisis Management Directive, and the resolution regimes in 

the US, and the UK. Moreover, it analyses the Swedish Government Support to Credit 

Institutions Act which was enacted in October 2008, and provides the Government, or the 

designated resolution authority, with a large toolbox to deal with distresses systemically 

important institutions (SIFIs). Also, it examines how failed or failing non-systemically 

important financial institutions are handled in Sweden. Finally, it provides a proposal for a 

regulatory reform of the Support Act that would enhance effectiveness and provide better 

predictability. 
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1. Introduction 
 

 

 

1.1 Background 

 

The recent global financial crisis highlighted the need for an effective legal, institutional, and 

regulatory framework for resolution of failing banks, as well as an international coordination 

framework for the largest banks which operate internationally. Most countries have generally 

chosen to “kick the can down the road” when it comes to implementing effective resolution 

and recovery regimes to ensure the orderly restructuring or winding-up of failing banks or 

financial institution. As a result, banks were subject to general corporate bankruptcy 

proceedings which did not take into account the speciality of banks and the speciality of bank 

failures. This led national authorities to freeze and seize assets located in their jurisdictions in 

order to pay creditors and depositors.1 In addition, national authorities had to use ad hoc 

measures to provide state guarantees and inject capital into failing banks and other financial 

institutions.  

Although there is no technical definition to the term “resolution”, Randell describes it as 

“special arrangements for the winding-up or restructuring of a failing bank by virtue of powers 

that go beyond the general powers conferred by the normal insolvency law applying to 

companies”.2 Thus, a well-designed resolution regime provides the national authorities with 

options that can be executed quickly in order to avoid bailing-out3 banks, or the issue of 

blanket guarantees of the liabilities of the bank. 

The free movement of capital, establishment and services has made it easier for European 

banks to set up subsidiaries and branches in other Member States of the European Union 

(EU). This increased integration in financial markets may pose a threat to international 

                                                            
1 Alexander, Bank Resolution and Recovery in the EU, 2. 
2 Randell, Legal Aspects of Bank Resolution, 1. 
3 Bail-out means bringing out money from the outside to assist a bank in distress, in order to avoid insolvency. 
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financial stability should one of these banks fail. Currently, there is no harmonised framework 

concerning insolvency proceedings of banks, which remain different across the Member States 

of the EU, threatening the financial stability in the EU. This has led to the question whether it 

is possible to have a single market in financial services without harmonised bank insolvency 

procedures.  

In Sweden, systemically important financial institutions (SIFIs) are subject to the Government 

Support to Credit Institutions Act4 (“Support Act”), (Lag om statligt stöd till kreditinstitut). The 

Act, which is a result of a fast-track legislation, was enacted as a response to the turmoil on the 

financial markets and the failure of Carnegie Investment Bank. Although the Act provides the 

Government, or the designated resolution authority, with a large toolbox to deal with 

distresses SIFIs, there are few mandated procedures and therefore little predictability. In 

contrast, non-systemically important financial institutions are subject to normal corporate 

insolvency proceedings found in the Bankruptcy Act of 1987 (Konkurslagen).5 This separation 

might seem somewhat surprising considering Sweden experienced a banking crisis in the 

1990s, and the number of banks that had been subject to administration orders.   

 

1.2 Purpose and delimitations  

 

This purpose of this thesis is to analyse when a bank should enter resolution, and through 

which mechanism an insufficiently solvent bank can be returned to balance sheet stability 

while the market value of its net worth is still positive and the bank is still on a going-concern 

basis.  

Particular emphasis is placed on Swedish rules. However, the thesis also discusses the 

insolvency regimes in the US and the UK, as well as the recent developments in the European 

Union. From the US point of view, the Federal Deposit Insurance Act of 1991 (FDICIA), 

which deals with insolvency procedures for banks, will be discussed. The US bank insolvency 

regime is often viewed as a “model” for other countries and is therefore interesting to study. 

The UK is interesting since before 2009 there were no special rules (lex specialis) for handling 

                                                            
4 SFS 2008:814. 
5 SFS 1987:672. 
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distressed banks in the UK. Therefore, a Special Resolution Regime (SRR), was created, which 

is part of the Banking Act of 2009. Finally, the features of the European Commission’s draft 

proposal for a European Directive establishing a framework for the recovery and resolution of 

credit institutions and investment firms on 6 June 2012, will be discussed.  

Moreover, three themes will be discussed: Firstly, why a distress resolution procedure for 

financial institutions is needed; secondly, what the main features of an effective resolution 

regime are; and thirdly, the issues and features that require attention in legislation in order to 

enhance effectiveness and provide better predictability. 

This thesis is not going to discuss preventive measures in the form of enhanced macro- and 

micro-prudential supervision, nor capital regulation. Furthermore, the thesis is not going to 

discuss the features of an effective deposit guarantee schedule, nor the funding of resolution. 

An effective deposit guarantee scheme will undoubtedly protect depositors and minimise bank 

runs. Similarly, funding arrangements and burden sharing in banking resolution is an essential 

feature of a well drafted resolution framework, as it reduces moral hazard and creates 

incentives for shareholders and creditors to monitor their investments. Yet, it falls outside the 

ambit of this thesis, as it does not provide a technique for distinguishing between banks that 

are probably non-viable and those that are probably viable, nor does it provide a mechanism to 

deal, by itself, with bank failures or a “systemic crisis”.   

 

1.3 Material and method 

 

In Sweden, there is not much written about the legal complexity of resolving distressed banks. 

Accordingly, there is no discussion in the Swedish literature when a bank should enter 

resolution or through which mechanism an insufficiently solvent bank can be returned to 

balance sheet stability while the market value of its net worth is still positive and the bank is 

still on a going-concern basis.  

Prior to the global financial crisis, there wasn’t that much written in the international finance 

law literature about the legal and policy issues associated with cross-border bank insolvency. 

This, however, might have had something to do with financial law specialists’ lack of in-depth 



12 
 

expertise on insolvency law and insolvent law specialists’ lack of in-depth expertise on financial 

law. 

However, the global financial crisis brought into sharp relief not only the inadequacy of many 

domestic bank insolvency regimes but also the complete absence of any coherent international 

resolution framework. In the international finance law literature, there is a growing recognition 

that the general corporate insolvency law does not adequately address the systemic 

consequences of a distressed financial institution and that, accordingly, bank-specific resolution 

regimes are necessary. Two major contributions that have been made to search for better 

methods of crisis resolution are Rosa M Lastra’s Cross-Border Bank Insolvency, and Eva Hüpkes 

The Legal Aspects of Bank Insolvency – A Comparative Analysis of Western Europe, the United States and 

Canada.  However, it has been by ambition to cover all the relevant literature which deals with 

bank insolvency, which almost exclusively is foreign literature. It should be noted that all 

authors referred to in this essay are influential as well as expert and cogent.  

This thesis aims to bridge the financial law with insolvency law. Therefore, the thesis combines 

legal and economic considerations, and relies on a methodology, often characterised as multi-

level governance, that considers the existence of overlapping jurisdiction and relies on an inter-

jurisdictional approach, combining the national (Swedish), the regional (European), and the 

international dimensions, in order to understand this complex subject. Also, the traditional 

legal method has been used, ie essential issues are identified and analysed in the light of legal 

sources such as legislation, government bills, case law, consultant documents and literature.   

Finally, one issue that must be highlighted is the problem in keeping up with the recent 

developments. In preparing a thesis like this, a punctuation mark, a line in time, has to be 

drawn somewhere. Whenever it is drawn, events and developments will soon make a small part 

of the institutional details out of date.  

 

1.4 Terminology and disposition  

 

The thesis uses the term bank and financial institution interchangeably. Thus, the reader should 

note that the term refers to deposit-taking banks as well as investment banks and other credit 
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institutions conducting trading activities. Furthermore, the term licence and charter which refers 

to the licence banks need from a public authority before starting operations, is used 

interchangeably. 

The thesis is divided into five chapters. In the following the thesis discusses in Chapter 2 the 

characteristics of banks and why bank insolvency is distinct from general corporate insolvency 

law. Chapter 3 provides an overview of the different approaches to bank insolvency in the US, 

the UK and the EU. The Swedish approach to bank insolvency and corporate insolvency is 

discussed in Chapter 4. Chapter 5 analyses the issues and features that require attention in 

legislation, and provides a proposal for a regulatory reform of the Swedish Support Act that 

would enhance effectiveness and provide better predictability. The proposal is based upon the 

current developments in the US, the UK, and in the EU for resolving banks in distress. 
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2. Bank insolvency 
 

 

 

2.1 The role and efficiency of corporate insolvency law6 

 

Insolvency has generally been used to describe the situation when a debtor is unable to pay its 

obligations as they fall due. In general corporate insolvency laws there are two generally 

accepted tests of insolvency.7 The first test, cash flow insolvency, is the inability to pay 

obligations as they fall due. The second test, balance sheet insolvency, occurs when liabilities 

exceed assets. For banks, however, these two tests are not sufficient to use as triggers for the 

initiation of insolvency proceedings as bank insolvency proceedings must commence much 

earlier.8 Further, the first test does not take in to account that a bank must be able to meet 

repayment demands as they occur under normal circumstances.9 It has therefore been said; “a 

bank is insolvent when the bank regulator says no”.10 However, this is sometimes a matter of 

controversy and as a matter of “good policy”, the bank should be declared insolvent when the 

market value of its net worth reaches zero.11 At this stage, direct losses are only suffered by 

shareholders and not by uninsured creditors and the insurance funds.12  

Another definitional issue is the difference between insolvency and illiquidity. It has been 

argued that it is difficult in time of crises to distinguish an insolvent bank from an illiquid 

                                                            
6 For the purpose of the discussion that follows, the term “insolvency” will be used as it is discussed in the 
international literature concerning banking and finance law.   
7 Campbell & Lastra, Definition of Bank Insolvency, 29. Under the Swedish Bankruptcy Act, SFS 1987:672, 
(Konkurslagen), a legal or natural person is judged to be insolvent if it is unable to pay obligations when due and 
that this incapacity is not merely temporary, Chapter 1, Section 2, Item 2. 
8 See Hüpkes, The Legal Aspects of Bank Insolvency, 12. 
9 Banks typically hold short-term liquid liabilities in the form of bank deposits and longer-term highly illiquid 
assets which are more difficult to sell and borrow against on short notice, Ibid, 13. 
10 In general corporate insolvency proceedings, the creditors can initiate insolvency proceedings whereas the bank 
supervisors typically have the power to commence bank resolution.  
11 Lastra, Northern Rock, UK bank insolvency and cross-border bank insolvency, 172. 
12 Under the Swedish Support Act, the cost of resolution is to be funded by a “Stability Fund” financed by a fee 
on banks.   
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bank.13 Illiquidity occurs in a situation when a bank is solvent but experiences temporary cash 

flow liquidity problems as it holds both short-term and longer-term illiquid funds. Normally, a 

liquidity test can be done in order to determine whether the bank is unable to pay its 

obligations as they fall due. Lastra and Campbell describe the situation of bank illiquidity as an 

indicator of technical insolvency14, or a situation which can quickly turn into insolvency if 

assets are sold at a loss value or “fire-sale” prices.15 An insolvent institution that continues to 

operate will most likely run into liquidity problems. In the recent financial crisis, it became 

clear that the valuation of various assets turned out to be a difficulty, hence, creating 

uncertainty whether banks were illiquid or insolvent. 

It is important to distinguish between an insolvent and an illiquid bank, as an illiquid bank 

could be put into bankruptcy by creditors under general insolvency law, even though it is 

otherwise financially healthy.16 In a situation where an insufficiently solvent bank has liquidity 

problems, such problems could be addressed through inter-bank borrowing or by the central 

bank injecting liquidity into the bank through its lender of last resort (LOLR), role.17 

Moreover, it is important to determine whether a bank is insolvent or illiquid in order to assess 

whether early intervention procedures should be put in place by the authorities.18 However, the 

crisis has shown that an economically insolvent bank is not always declared legally insolvent by 

the responsible authorities.19 The authorities seem to be reluctant in letting a clearly insolvent 

bank fail, and have instead offered financial assistance in order for it to continue its business.20  

 

 

                                                            
13 Campbell & Lastra, Revisiting the Lender of Last Resort, 468. 
14 A situation when the value of liabilities exceeds market value of assets, Ibid, 13. 
15 Ibid, 13.  
16 Campbell & Lastra, Definition of Bank Insolvency, 32. Note that this is not the case in Sweden. 
17 IMF/World Bank Report, 21. There are four conditions that are to be applied when providing lender of last 
resort assistance; i) financial assistance should be made to banks which are illiquid but solvent, ii) the central bank 
should lend “freely”, ie, it should lend as much as is needed, but to a penalty rate, iii) the central bank should 
accommodate anyone who can provide “good” collateral which is valued at pre-panic prices but higher than it 
would have been valued had the central bank not entered the market, and iv) while the central bank should let it 
be known in advance that it will be ready to lend, it will also exercise discretion in whether or not to provide 
assistance, see Campbell & Lastra, Revisiting the Lender of Last Resort, 465.  
18 Wihlborg, Developing Distress Resolution Procedures, 10. 
19 Ibid, 10, see also Campbell & Lastra, Revisiting the Lender of Last Resort, 467. 
20 Campbell & Lastra, Revisiting the Lender of Last Resort, 467.  
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2.2 The special characteristics of banks and the need for lex specialis 

 

The banking industry is, in contrast to other businesses, subject to strict public regulation. This 

is a result of the nature of the banking business, as banks act as payment intermediaries, 

provider of credit to the economy, deposit takers and are subject to banking secrecy rules.21 In 

addition, there is a financial fragility associated with banks which can be found in the structure 

of banks’ balance sheet:22 i) low cash to assets (fractional reserve banking) ii) low capital to 

assets (high leverage), and iii) maturity mismatches (between short-term liquid liabilities and 

longer term highly illiquid assets).  

Furthermore, any uncertainty or lack of confidence in the financial system, as well as the 

difficulty in distinguish a solvent bank from an insolvent, are all aspects that could give rise to 

systemic risks.23 As depositors are not generally in a position to monitor and asses the financial 

conditions of their bank, any rumour that the bank is no longer in a position to meet its 

liabilities is likely to result in a “bank run”.24 Although there is no general definition of systemic 

risk, it has usually been defined as the risk that financial difficulties at one or more banks spill 

over to a large number of other banks or the financial system as a whole.25 Furthermore, the 

failure of non-bank financial institutions can create contagion as well.26  

Additionally, the recent financial crises demonstrated the close linkages between financial 

stability and the health of the real economy.27 The situation in the eurozone clearly 

demonstrates how a banking crisis can become a sovereign debt crisis. In a number of 

sovereigns, banks have been more or less dependent on their sovereigns for recapitalisation 

                                                            
21 Lastra, Central Banking and Banking Regulation, 73. 
22 Ibid, 84.  
23 IMF/World Bank Report, 56. A number of small-to medium sized investment banks in London and elsewhere 
reported to have suffered deposit withdrawals, following the collapse of Barings Bank, see Crockett, Why is 
Financial Stability a Goal of Public Policy, 11. 
24 Hüpkes, Insolvency – why a special regime for banks?, 4. 
25 Lastra, Legal Foundations of International Monetary Stability, 138-139. See also Scott, Capital Adequacy 
Beyond Basel, 19. Lastra classifies the channels of contagion or transmissions mechanism into four categories; (1) 
the inter-bank, inter-institution, inter-instrument channel; (2) the payment system channel; (3) the information 
channel; and (4) the psychological channel, Lastra, Systemic Risk, SIFIs and Financial Stability, 202. 
26 There are two types of contagion: price contagion, which occurs when a large institution must sell assets quickly 
resulting in a decline in assets value throughout the financial system; liquidity contagion, arises in situations when 
a financial institution wanting to, or having to, sell securities, have difficulties in finding buyers at prices 
corresponding to conventional economic values, Wihlborg, Developing Distress Resolution Procedures, 11. 
27 See Hüpkes, Insolvency – why a special regime for banks?, 5, and Crockett, Why is Financial Stability a Goal of 
Public Policy, 5.  
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through the central bank’s lender of last resort assistance.28 Further, most deposits guarantee 

schemes in Europe are substantially unfunded and therefore dependent on sovereign 

support.29 In Ireland, for example, the authorities announced a state guarantee of all 

subordinated liabilities of the Irish banks. In short term this had the effect of stabilising the 

outflow of funds from Irish banks. However, it quickly became clear that the guarantee had an 

effect on the creditworthiness of Ireland itself. The difficulty to fund itself in the sovereign 

debt markets led Ireland in November 2010 to accept financial support from the EU and the 

International Monetary Fund (IMF).30 This has led to a negative spiral in Europe as the 

previous Basel capital accords encouraged the banking sector to buy sovereign bonds.31 

In some jurisdictions, banks are treated like other corporations and are therefore subject to 

general corporate insolvency proceedings (lex generalis). With some modifications for financial 

contracts, netting, and set-offs, corporate insolvency proceedings could apply to banks as 

many aspects of bank liquidation such as the calculation of assets, the verification of claims 

and the distribution of assets will be handled largely in the same manner as a liquidation of a 

company.32  

For a number of reasons, however, corporate insolvency proceedings are often unsuitable for 

handling the resolving of insolvent banks.33 Firstly, corporate insolvency proceedings are often 

too time-consuming to be applied to banks, where speed has been embraced as essential. 

Secondly, there are differences in the “regulatory threshold”, when insolvency proceedings 

may be commenced. For banks in financial distress it is important that insolvency proceedings 

commence at a very early stage in order to achieve a structured and orderly resolution. 

Accordingly, there is a risk that corporate insolvency proceedings do not permit the 

commencement of insolvency proceedings early enough. Thirdly, it may require the bank to 

                                                            
28  In contrast, Iceland was not in a position to bail-out the Icelandic banks because of the scale of the bank’s 
assets significantly exceeded Iceland’s financial resources.  

29 Randell, European Banking Union and Bank Resolution, 31. 
30 See the report of the Commission of Investigation into the Banking Sector in Ireland “Misjudging Risk: Causes 
of the Systemic Banking Crisis in Ireland”. See also the House of Lords European Union Committee’s report 
“The euro area crisis”.     
31 In the Eurozone, commercial banks hold the lion share of Greek sovereign bonds. Accordingly, a Greek 
sovereign debt restructuring could threaten the solvency of some of these institutions and have widespread 
repercussions in the Eurozone, lecture held by Lee Buchheit at Queen Mary, University of London, 22 January 
2013. 
32 See Hüpkes, Insolvency – why a special regime for banks?, 6. 
33 See IMF/World Bank Report, 21.  
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halt its business and freeze its payments. Fourthly, it may lead to costly sales of assets and “fire 

sales” in order to share out the proceeds among creditors. Finally, corporate insolvency 

proceedings are mostly concerned with the interest of creditors whether or not that is the best 

outcome for the society and financial stability.  

A common feature is that the activities by banking groups have extended from traditional retail 

banking activities, (ie deposit-taking and lending), to include trading activities such as securities, 

insurance brokerage and fund and asset management.34 This interconnectedness in the banking 

system implies that there is a substantial difference between the failure of a bank and a 

corporation. As Wihlborg explains, the failure of one car manufacturer improves the 

profitability of others, whereas the failure of a bank can lead to losses for other banks with 

claims on the failing bank.35 Therefore, if a counterparty to a bank is unable to absorb the 

shortfall resulting from the bank’s defaulting on a contract, (eg a foreign exchange contract, 

repurchase agreement, securities trading, swap options, forward transactions, etc), the counter 

party may default on its own contract with other banks.36 

Furthermore, a large number of banks with cross-border activities have become so big that 

they are now regarded as systemically important financial institutions, (“SIFIs”) as they tend to 

be “Too Big To Fail (TBTF), too complex and too interconnected to fail.37 The failure of a 

SIFI means that its international activities may fall in a large part on depositors, investors, 

counterparties and economies of other countries.38 Lastra describes SIFIs as “institutions that 

are so important for the functioning of the financial system that their problems (in particular 

their failure) can trigger systemic risk”.39  The Financial Stability Board defines SIFIs as 

financial institutions “whose disorderly failure, because of their size, complexity and systemic 

interconnectedness, would cause significant disruption in the wider financial system and 

                                                            
34 IMF, Resolution of Cross-Border Banks, 7. 
35 Wihlborg, Developing Distress Resolution Procedures, 11. 
36 Hüpkes, Insolvency – why a special regime for banks, 25. 
37 In the US, the rescue packages to put in place to save Bear Sterns, AIG, and other financial institutions is a 
good example. Bear Stearns, for instance, was considered too interconnected to be allowed to fail at a moment 
when the financial markets was extremely fragile. Since Bear Stearns was not a regulated depository institution, 
but an investment bank, the rescue was arranged through a conduit loan made by the Federal Reserve Bank to JP 
Morgan Chase, which in turn lent to Bear Stearns, Campbell & Lastra, Revisiting the Lender of Last Resort, 493. 
38 A systemic banking crisis usually include at least some of the following elements: (i) severe financial problems in 
a large part of the banking system; (ii) a system-wide loss in bank asset quality; (iii) widespread loss of credit 
discipline; and (iv) a danger of collapse of the payment and settlement system, IMF/World Bank Report, 10. 
39 Lastra, Systemic Risk, SIFIs and Financial Stability, 209. 
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economic activity”.40 Thus, a key issue is whether both home and host states regard the bank 

as systemically important. 

 

2.3 Cross-border banking  

 

Cross-border banking has increased greatly in the last decade, as banks have been setting up 

branches and subsidiaries with centralised funding that is distributed within the financial group 

under a global strategic plan. Cross-border banking can either take place in subsidiaries or 

branches. A subsidiary is a host country legal entity with its own capital buffer. It is therefore 

subject to the host country regulation, supervision and legislation. In contrast, a host country 

branch is an integrated part of the home country bank, accordingly, it is subject to home 

country regulation, supervision and legislation.41  

Hence, financial integration benefits from economies of scale, efficiency gains, better allocating 

of capital and liquidity, strengthened competition and technology and know-how transfer 

cross-border.42 Yet, financial integration does not come without certain drawbacks such as the 

risk of spill-over effects in the event of a failure, thus, threatening financial stability in 

countries in which the banks operate. Given the complexity of SIFIs and their cross-border 

activities there has been an urgent need for international standards for resolution of major 

groups. 

International organisations and supervisors have focused mainly on harmonisation of capital 

adequacy rules and supervisory standards, but neglected resolution. Thus, it became all too 

evident in the financial crisis that there is a need for a clear and predictable legal framework to 

govern how banks should be liquidated or reorganised; both at the national level and 

international level. Following the onset of the crisis, there was no such legal framework at the 

international level or at EU level, resulting in uncertainty and serious challenges threatening 
                                                            
40 FSB Recommendations and Time Lines, 1. 
41 Wihlborg, Developing Distress Resolution Procedures, 38. In the UK, the Bank of England (BoE), has in a 
recent report concluded that foreign owned branches made UK’s credit crunch worse. Therefore, the Prudential 
Regulatory Authority (PRA), has been reluctant to accept non-EU banks to set up branches in the UK. Yet, the 
establishment of subsidiaries has been met with more enthusiasm as these are covered by the UK deposit 
protection scheme, thereby enhancing investor protection, Jones, Bank of England Says Foreign Banks Made 
UK’s Credit Crunch Worse. 
42 Claessens, Herring, and Schoenmaker, A Safer World Financial System, 1. 
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financial stability. Although consolidated supervision is intended to address this problem, 

incentive mismatches and information asymmetries make it difficult to achieve cooperation 

between home and host authorities.43  Also, experience has shown that information sharing 

agreements tend to fray in times of stress.44 As the Institute of International Finance, (IIF), has 

observed in its paper on resolution “the most important condition for the effective resolution 

of a SIFI is that national regulators act collectively in a coordinated and predictable way”.45  

 

2.4 Cross-border bank insolvency 

 

As the Governor of the Bank of England famously put it, global banks are “global in life, but 

national in death”.46 Cross-border bank insolvency raises two concerns. On the one hand, 

there is a need for harmonisation of bank insolvency rules and regimes, and on the other hand, 

there is a need to facilitate coordination between insolvency proceedings involving different 

jurisdictions.47 Such coordination is conditional upon which of the principles, universality or 

territoriality that is adopted.  

Universality of insolvency proceedings means that one jurisdiction conducts the insolvency 

proceedings. All assets and liabilities of the parent bank and its foreign branches are wound up 

as one legal entity. In contrast, territoriality means that local branches are treated as separate 

entities. As a result, insolvency proceedings are initiated in each country where the bank has a 

branch or holds assets.  

At the EU level, the Directive 2001/24/EC on the reorganisation and winding up of credit 

institutions48 (“Cross-border Bank Insolvency Directive”), takes a universality approach to 

cross-border banks with foreign branches.49 The main drawback though, is that the directive is 

                                                            
43 Herring, Conflicts between Home and Host Country, 10-11. 
44 Most supervision cooperation and information sharing is often done through Memoranda of Understandings, 
(MoUs) which are signed on a voluntarily basis and are not legally binding, see Claessens, Herring, and 
Schoenmaker, A Safer World Financial System, 38. 
45 Institute of International Finance, Making Resolution Robust, 1. 
46 Mervyn King, quoted by Adam Turner, Press conference, 18 March 2009. 
47 Lastra, International Law Principles, 165. 
48 Directive 2001/24/EC of the European Parliament and the Council of 4th April on the reorganisation and 
winding up of credit institutions. 
49 Lastra, International Law Principles, 166 and 170. 



21 
 

of limited scope and does not apply to subsidiaries.50 Consequently, it is not possible to 

transfer assets from a sound subsidiary to a weak subsidiary, a transfer which would benefit the 

group as a whole. Also, the directive does not apply to third countries.51   

The US approach to cross-border bank insolvency is somewhat inconsistent.52 On the one 

hand, US bank insolvency law is territorial with respect to US branches of foreign banks. This 

means that local assets are ring-fenced for the benefit of local US creditors.53 On the other 

hand, it is universalist with respect to domestic banks with foreign branches. This means that 

the Federal Deposit Insurance Corporation (FDIC), collects and realises all assets and liabilities 

of the failed bank in order to pay off domestic depositors first. Subsidiaries of foreign banks 

are subject to the same regulation as domestic banks.54 Yet, the Dodd-Frank Wall Street 

Reform and Consumer Protection Act55, (Dodd-Frank Act) provides that the FDIC as receiver 

shall coordinate to the extent possible, the orderly liquidation of any covered financial 

company that has assets or operations in a country other than the US.56 This illustrates, as 

Lastra describes, “the difficulties of reaching a common international platform with regard to 

the liquidation of multinational banks”.57 

A common solution to the cooperation and information problems has been the signing of a 

Memorandum of Understanding (MoU) between the bank’s supervisors in the home and host 

states, stating that the bank’s host supervisor will step aside and allow the home authorities to 

lead any resolution process.58 However, the drawback with these memoranda is that they are 

signed on a voluntarily basis and are not legally binding documents.59 In other words, MoUs 

are only worth the paper they are written on and, as the recent financial crisis depicted, the 

                                                            
50 Insurance companies and securities brokers do not qualify for the Cross-border Bank Insolvency Directive. In 
the Case of Lehman Brothers Holding Inc’s largest foreign subsidiary Lehman Brothers International (Europe), 
(LBIE), it became evident that neither the Cross-border Bank Insolvency Directive, nor the European Regulation 
1346/2000 on Insolvency Proceedings would be applicable, as LBIE did not qualify as a credit institution under 
the Cross-border Bank Insolvency Directive, and was exempted under the European Insolvency regulation as it 
qualified as an undertaking holding funds for third parties, see Edwards, A Model Law Framework for the 
Resolution of G-SIFIs, 130. 
51 See Campbell, Issues in Cross-Border Bank Insolvency, 11. 
52 See International Banking Act of 1978, Pub L No 95-369, 97 Stat 607. 
53 Lastra, Northern Rock, UK bank insolvency and cross-border bank insolvency, 176. 
54 Bliss & Kaufman, US Corporate and Bank Insolvency Regimes, 25. 
55 Pub L No 111-203 (2010). 
56 Section 210(a)(1)(N). 
57 Lastra, Northern Rock, UK bank insolvency and cross-border bank insolvency, 176. 
58 See Watt, Hinging on Trust, 23. 
59 Claessens, Herring, and Schoenmaker, A Safer World Financial System, 38. 
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absence of a cross-border framework addressing the failure of a bank with foreign branches 

resulted in most countries applying the territoriality approach.60 This is a consequence of the 

domestic focus of most insolvency laws, giving priority to domestic creditors in the collection 

and distribution of assets.61 The territoriality approach, however, resulted in ring-fencing 

problems in countries with a domestic branch of a foreign bank as the authorities of that 

country took jurisdiction over the branch’s assets.62 Ring-fencing were often done, 

notwithstanding that the resolution or insolvency laws of the bank’s home country may have 

taken a universality approach, treating the bank and its branches as a single entity to resolution 

under the law of the home state.63  

This view to national interest rather than global interest has become a problem when dealing 

with SIFIs. Although, most home regulators gave developed resolution regimes for cross-

border management groups for all relevant Global-SIFIs, there is currently no international 

standard for resolution of cross-border banks. In addition, information sharing is missing in 

many jurisdictions, thus undermining the effective implementation of group-wide resolution 

strategies.64 Similarly, few authorities have the ability to support home regulators in 

implementing a group-wide resolution.65 As Paul Tucker, deputy manager at the Bank of 

England (BoE), and chair of the Financial Stability Board’s (FSB), steering group on 

resolution, sums it up “independent, host-country resolutions executed in an uncoordinated 

way around the world would not only break the distressed banks into bits, by being 

uncoordinated, it might create confusion and destroy some of the surplus value held in host 

countries that could help out the home regulator as it resolves the parent group”.66 

Work on development of international standards for resolution of cross-border banks is 

currently taking place in a number of international organisations. In October 2011 the 

Financial Stability Board, (FSB), presented their “Key Attributes of Effective Resolution 

Regimes for Financial Institutions” (“Key Attributes”). The framework constitutes a new 

internationally agreed standard for resolving failing SIFIs in a way that protects vital economic 

                                                            
60 Article 1(2) of the UNICITRAL Model Law on Cross-Border Insolvency exempts banks from its scope of 
application. 
61 Krimminger, Deposit Insurance and Bank Insolvency in a Changing World, 12. 
62 See Randell, The FSB’s “Key Attributes”, 5. 
63 Claessens, Herring, and Schoenmaker, A Safer World Financial System, 38. 
64 Watt, Hinging on Trust, 24. 
65 Ibid, 24. 
66 Ibid, 24. 
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functions and minimises the use of taxpayers’ money. However, the Key Attributes is a non-

binding framework focused on cooperation and information sharing.67 What is needed though 

is an international treaty setting out clear triggers for insolvency and resolution, procedures for 

early intervention, and mutual recognition of insolvency proceedings.   

 

  

                                                            
67 Randell, The FSB’s “Key Attributes”, 32 -34. 
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3. Approaches to Bank Insolvency 
 

 

 

3.1 Introduction 

 

In this section the main features of special rules (lex specialis) for distress resolution procedures 

for financial institutions will be described. Focus will be on the approaches taken in the US, 

the UK, as well as on the European Commission’s draft proposal for a European Directive 

establishing a framework for the recovery and resolution of credit institutions and investment 

firms on June 6 2012. The Directive is commonly referred to as the Crisis Management 

Directive, (CMD).68 From the US point of view, the Federal Deposit Insurance Improvement 

Act of 1991 (FDICIA), which deals with insolvency procedures for banks, will be discussed. 

The US bank insolvency regime is often viewed as a “model” for other countries and is 

therefore interesting to study. The UK approach is interesting since before 2009 there was no 

lex specialis regime in the UK for dealing with troubled banks. Therefore, a Special Resolution 

Regime (SRR), was created, which is part of the Banking Act 2009. 

 

3.2 The US approach     

 

In the US, insured banks and thrifts are handled through a special resolution regime found in 

the Federal Deposit Insurance Corporation and Improvement Act of 199169 (FDIC). By 

contrast, most nonbank corporations, including parent bank and financial holding companies, 

though not their subsidiary banks, are governed by the Federal Bankruptcy Code, 11 USC. §§ 

                                                            
68 Commission Proposal for a Directive of the European Parliament and of the Council establishing a framework 
for the recovery and resolution of credit institutions and investment firms, COM(2012) final. The draft proposal 
is also known as the Recovery and Resolution Directive. 
69 Pub L No 102-242, 105 Stat 2236 (1991) (codified in scattered sections of 12 USC). 
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101-1338.70 The FDICIA has one clear resolution objective that is to use the resolution 

method that “is the least costly to the deposit insurance fund of all possible methods”.71 There 

are, however, some exceptions from the least cost requirement in situations where i) it would 

result in serious adverse effects on economic conditions or financial stability, and ii) a non least 

cost resolution would avoid or mitigate such effects.72  

The Federal Deposit Insurance Corporation (FDIC) is responsible for handling the resolution 

process of distressed banks.73 Its role is twofold: on the one hand, it acts as deposit insurer, 

protecting all of the failing bank’s depositors for the amount of their insured deposits. On the 

other hand, it acts as the receiver of the failed bank and administers the receivership of the 

failed bank which involves the liquidation and closure of a bank.74 Although its role is twofold, 

there is a clear separation between its roles as insurer and receiver, with separate rights, duties 

and obligations.  

There are three characteristics of the US framework that stands out. Firstly, there is a 

“promptness” of all actions taken by the FDIC. Secondly, the FDICIA sets out specific 

triggers for some actions prior to insolvency under the Prompt Corrective Action (PCA). 

Finally, actions by the FDIC are legally mandated, albeit, some exceptions were made during 

the recent financial crisis.75 

 

3.2.1 Prompt Corrective Action  

 

PCA was introduced in Section 38 of the FDICIA with the aim to limit disruption to the 

financial system and to minimise losses to the FDIC.76 The PCA, which is a form of structured 

early intervention, rests on the premise that troubled banks can be rehabilitated and that those 

banks that cannot, should be resolved as early as possible in order to minimise the losses to the 

                                                            
70 From the implementation of the Bankruptcy Act of 1890, banks have been explicitly excluded from its 
coverage, see 11 USC § 109. 
71 12 USC 1823c)(4)(A)(iii). 
72 12 USC 1823(c)(4)(G). 
73 The FDIC was created in 1933 and was appointed exclusive receiver for failed banks as it had the expertise and 
thereby could minimise the resolution costs to the insurance fund. 
74 FDIC Resolution Handbook, 2. 
75 See Wihlborg, Developing Distress Resolution Procedures, 20. 
76 See Garcia, Failing Prompt Corrective Action. 
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FDIC.77 The FDICIA established five capital triggers: well capitalised, adequately capitalised, 

undercapitalised, significantly undercapitalised, and critically undercapitalised.78 The trigger 

points are defined in terms of three different capital measures: a total risk-based capital 

measure, a Tier 179 risk-based capital measure, and a leverage capital measure of Tier 1 capital 

divided by average total assets.80 It is when one of the last three capital triggers is reached that 

PCA is triggered.  

Under the PCA, the appropriate Federal banking agency is given a range of tools to handle 

banks in distress. Firstly, any undercapitalised, significantly undercapitalised, and critically 

undercapitalised bank must submit an acceptable capital restoration plan, setting down the 

steps it will take to become adequately capitalised. Moreover, prior written approval is needed 

before the bank engage in any new line of business, pays any compensation or bonuses, or 

pays deposit interest rates significantly exceeding prevailing deposit rates. Further, it has the 

power to improve the management by ordering a new election of directors, dismissing 

directors or senior executive officers and requiring the bank to employ qualified senior 

executive officers. 

 

3.2.2 Regulatory insolvent 

 

When a bank reaches a capital ratio of two percent, it is considered “critically undercapitalised” 

and is put under receivership of the FDIC in order to transfer the business to a new entity or 

wound it down.81 Hence, a bank need not be book-value insolvent in order to be considered 

regulatory insolvent and placed into receivership.82 Receivership is initiated by the chartering 

agency, the institution’s Federal regulatory agency, or the FDIC.83 Moreover, receivership can 

                                                            
77 See Schooner, US Bank Resolution Reform, 422. 
78 12 USC § 1831o(b)(1). 
79 Tier 1 capital is the key measure of financial strength and includes equity capital and disclosed reserves. 
80 12 USC § 1831o(c)(1). 
81 As a receiver, the FDIC assumes all rights, titles, powers and privileges of the bank and of its stockholders, 
members, depositors officers and directors with respect to the failed bank and its assets, see 12 USC § 
1821(d)(2)(A), and (E). 
82 This mark an important departure from corporate bankruptcy law, as it is designed to precipate resolution 
before an actual event of economic insolvency or financial default, Bliss & Kaufman, US Corporate and Bank 
Insolvency Regimes, 8. 
83 Ibid, 11. 
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be triggered if the bank is not being operated in a safe and sound manner, and where there is a 

risk that the bank is not going to be able to meet its deposit obligations.84 Finally, a bank 

considered “significantly undercapitalised”85 can also be put under receivership if it fails to 

submit or implement plans to recapitalise pursuant to order. 

To minimise the impact of the economy, the FDIC will in its role as receiver sell whole or part 

of the bank to a private sector purchaser, convert it to a bridge bank, or liquidate the bank.86 

The FDIC may also keep a distressed bank in business temporarily through conservatorship in 

order to rehabilitate the bank. As conservator, the FDIC assumes all rights, titles, powers and 

privileges of the bank, its shareholders, members, depositors, officers and directors.87 

However, the bridge bank tool is more commonly used as it allows the FDIC to transfer the 

operational business of the bank to a bridge bank, which is a legal entity wholly or partially 

owned by the FDIC.88 Thus, preserve the going-concern value by providing continuous service 

to bank customers.  

After 90 days in receivership, the bank must be declared legally insolvent if the bank’s book 

value tangible equity remains below the “critically undercapitalised” ratio. The 90 days deadline 

for closing a failing bank gives the FDIC the opportunity to develop detailed information 

necessary to determine whether the bank should be transferred to a new entity or wound-up.89 

However, the FDIC can allow two 90 day extensions in those cases it needs more time to 

evaluate and market the bank.90  

 

  

                                                            
84 12 USC 1821(c)(5). 
85 A bank is considered significantly undercapitalised once its tangible capital is equal or less than three percent of 
total assets.  
86 12 USC § 1821(d)(2)(E), and 12 U.S.C. § 1821(d)(2)(G). 
87 12 USC § 1821(d)(A). 
88 The non-transferred part of the bank, the “bad bank”, which are likely to be very bad indeed, stays with the 
residual bank. The residual creditors of the “bad bank” will usually receive what is left after the sale of the “good 
bank” to a private sector purchaser, see Gleeson, Legal Aspects of Bank Bail-Ins, 16. 
89 See Krimminger, Deposit Insurance and Bank Insolvency in a Changing World, 7. 
90 See 12 USC § 1821(n). 
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3.2.3 Dodd-Frank Act 

 

In the recent financial crisis it became evident that the US bank resolution regime was not 

adequate to handle distressed bank holding companies and non-bank financial institutions.91 

Also, the hastily arranged take-overs of Bear Stearns by JP Morgan, and of Merrill Lynch, as 

well as the rescue of AIG and other financial institutions highlighted the need for a reform.92 

Therefore, the Dodd-Frank Act was passed on 21 July 2010. The purpose of Title II of the Act 

is to “provide necessary authority to liquidate failing financial companies that pose a significant 

risk to financial stability of the United States in a manner that mitigates such risk and 

minimises moral hazard”.93 In order to improve the resolution of distressed banks, the Dodd-

Frank Act sets out new provisions on: i) regulation of systemically important firms, ii) PCA 

rules for systemic institutions in financial distress, iii) expanded resolution regime to include 

systemic firms, and iv) limits on the Federal Reserve’s emergency lending under 13(3) of the 

Federal Reserve Act94 and the creation of a widely available guarantee programme by the FDIC 

during times of severe economic distress. 

Under Section 165 of the Dodd-Frank Act, certain large bank holding companies95 and non-

bank financial institutions are required to develop and report periodically resolution plans in 

order to facilitate “rapid and orderly resolution in the event of material financial distress or 

failure”. The resolution plan must include the specific actions that the bank should take in 

times of distress, description of the organisational structure, material entities, interconnection 

and interdependencies, and management information systems.96 The institutions shall 

periodically submit to the Board of Governors of the Federal Reserve System, the Financial 

                                                            
91 Parent bank and financial holding companies were subject to the Federal Bankruptcy Code. However, many of 
these parent bank and financial holding companies also held assets, Credit Default Swaps, and bonds. Both 
Goldman Sachs and Morgan Stanley re-registered themselves as bank holding companies in September 2008, 
though both were considered systemically important for the whole banking industry, see Lastra & Proctor, Actors 
in the Process, 78. 
92 Bear Stearn, for instance, was considered too interconnected to be allowed to fail, see Campbell & Lastra, 
Revisiting the Lender of Last Resort, 493. 
93 Section 204(a) Dodd-Frank Act. 
94 Section 210(n), Dodd-Frank Act. 
95 Bank holding companies with consolidated assets of $50 billion or more. 
96 12 CFR § 381.4. 
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Stability Oversight Council, and the FDIC the resolution plan in order to secure the rapid and 

orderly resolution under the Bankruptcy Code in the event of financial distress.97 

Furthermore, Title II of the Dodd-Frank Act establishes the Orderly Liquidation Authority 

(OLA). Under the OLA, the FDIC may be appointed receiver for a US financial company that 

meets specific criteria, including being in a default or danger of default, and whose resolution 

under the Bankruptcy Code would create systemic instability.98 

 

3.3 The UK approach  

 

3.3.1 The failure of Northern Rock 

 

Northern Rock was a former building society that had traditionally funded its mortgage-

lending solely from deposits. However, in order to expand its business it started funding itself 

by securitisation99 and wholesale funding. At the end of 1997 to the end of 2006, Northern 

Rock’s consolidated balance sheet had grown from £ 15.8 billion to £ 101 billion, comprised 

mainly of secured lending on residential properties.100 During the summer of 2007 lack of 

liquidity appeared on the money markets, and on 9 August the inter-bank market and other 

financial markets “froze”.101 As a result, liquidity more or less dried up completely, and it 

became evident that Northern Rock would face severe problems as its funding model required 

mortgaged-backed securities and plain mortgages to be secured.102 At the same time, banks 

approached the Bank of England (BoE), arguing that the BoE should provide additional 

liquidity at no penalty rate.103 Nevertheless, on 12 September the Governor of the BoE 

stressed that the BoE was not willing to undertake any support operations. 

                                                            
97 FDIC Final Rule on Resolution Plans, 5. 
98 Section 202 and 203 of the Dodd-Frank Act, 12 USC §§ 5832, and 3. 
99 “Securitisation is a financing technique whereby a company, the “originator”, arranges for the issuance of 
securities on the credit of a segregated pool of its revenue-producing assets”. Lecture held by Mark Raines, 28 
February, 2013 at Queen Mary, University of London. 
100 House of Commons Treasury Committee, The Run on the Rock, 11. 
101 Ibid, 35.  
102 Ibid, 35. 
103 Ibid, 38. 
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On 10 August, Northern Rock discussed its problems with the Financial Services Authority 

(FSA)104, and alerted the FSA to the potential difficulties that Northern Rock would face if the 

market freeze continued.105 Following the deteriorating situation at Northern Rock, the 

Tripartite authorities consisting of the Chancellor of Exchequer, the Governor of the BoE, 

and the chairman of the FSA met on 14 August to discuss the viable options of the bank. The 

Tripartite authorities considered three options. The first option was to let Northern Rock 

resolve its liquidity problems on its own. The second option was to consider a possible 

takeover by a major retail bank. The final option was a liquidity support facility from the BoE 

which would be guaranteed by the Government.106  

On 29 August, the Chair of the FSA wrote to the Chancellor of the Exchequer that Northern 

Rock was “running into quite substantial problems”.107 As a result, the BoE decided to provide 

emergency liquidity assistance to Northern Rock on 14 September. However, the information 

was not planned to be released until 17 September, but somehow the information was 

“leaked” and reported by the BBC on 13 September. The announcement that Northern Rock 

was receiving financial support, coupled with an ill-designed and insufficiently publicised 

Deposit Guarantee Scheme (DGS), sparked public panic and led to an old-fashioned bank run. 

From 14 September to 17 September depositors where queuing outside Northern Rock’s 

branches in order to withdraw their savings. The last time the UK had witnessed a bank run 

was in 1866 with the collapse of Overend Gurney & Co.108  

In contrast to the approach taken in the US, banks in the UK were subject to normal 

corporate insolvency proceedings found in the Insolvency Act 1986.109 However, faced with 

the fact that normal corporate insolvency proceedings were not a viable option for dealing 

with Northern Rock, as it did not provide the authorities with a sufficient array of resolution 

                                                            
104 From 1 January 2013, the FSA has been replaced by the Prudential Regulation Authority (PRA), and the 
Financial Conduct Authority (FCA). The PRA, a subsidiary of the BoE, will become the prudential regulator of 
deposit-takers, insurers, and larger investment firms. The FCA will be responsible for the protection of 
customers, ensure that the industry remains stable, and promote healthy competition between financial services 
providers. 
105 House of Commons Treasury Committee, The Run on the Rock, 35. 
106 Ibid, 36. 
107 Ibid, 36. 
108 Ibid, 8. 
109 Albeit, normal corporate insolvency proceedings were considered relatively quick, it does seem somewhat 
surprising that there was no lex specialis regime since the UK had experienced a banking crisis in 1974, and the 
number of banks that had been subject to administration orders, including Barings Bank in 1995, see Hüpkes, 
The Legal Aspects of Bank Insolvency, 89. 
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tools, the authorities had a limited number of choices. Consequently, the authorities had three 

choices: i) find a private sector purchaser who could take over the bank; ii) continue to support 

the bank or; iii) take the bank into temporary public ownership. 

Due to the prevailing markets conditions, the Government found no satisfactory private offer 

to take over Northern Rock. Furthermore, a private sector solution would have required 

shareholder approval under UK corporate law and UK Listing Rules. Also, it might have been 

very time consuming to reach an agreement on a satisfactory price, especially since many of the 

shareholders were Hedge Funds.110 The period from mid-September 2007 to mid-February 

2008, the Government found itself funding or guaranteeing the bank’s balance sheet without a 

level of control that matched the burden that it had assumed.111 As a last resort, the difficulties 

associated with Northern Rock led to the enactment of the Banking (Special Provision) Act 

2008, which was a temporary solution to resolve failing banks.112 Consequently, on 22 February 

2008, the Government had acquired all the shares in Northern Rock, including its preference 

shares, in order to maintain financial stability and safeguarding depositors’ money.113 

 

3.3.2 The Special Resolution Regime (SRR) 

 

In 2009 the Banking (Special Provision) Act was replaced by the Banking Act 2009 which 

establishes the Special Resolution Regime (SRR). The SRR is a lex specialis regime that refers 

to the pre-insolvency phase, and that confers resolution tools upon the BoE, the HM Treasury 

(Treasury), and the Prudential Regulation Authority, (PRA). Also, a Special Resolution Unit is 

established within the BoE with the task to plan for, and implement, resolution of failing 

banks. In addition to the SRR, the Banking Act 2009 sets out bank insolvency and bank 

administration procedures which are based on the existing procedures under the Insolvency 

                                                            
110 See SRM Global Master Fund v HM Treasury [2009] EWCA Civ 788. 
111 See Randell, Legal Aspects of Bank Resolution, 2. 
112 The Banking (Special Provision) Act 2008 was also used in the resolution of Bradford & Bingley in September 
2008. The Act enabled the UK authorities to transfer the retail deposits to Abbey (a subsidiary of Santander). The 
remaining liabilities, including its subordinated debt, were retained in the estate of the failed bank and taken into 
temporary public ownership in order to be wound-up, Huertas & Lastra, The Perimeter Issue, 261. 
113 Northern Rock Plc Transfer Order 2008 (SI 2008/432). See also the Northern Rock Plc Transfer Order (SI 
2009/3226) which facilitates the restructuring of the Northern Rock. 
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Act 1986.114 The SRR applies to commercial banks which mean UK institutions that have 

permission under the Financial Services and Markets Act 2000 to carry on the regulated 

activity of accepting deposits, but not investment banks.115 Similarly, it does not apply to 

insurance firms, financial groups and conglomerates. 116  

The purpose of the SRR is to “address the situation where all or part of the business of a bank 

has encountered, or is likely to encounter, financial difficulties”.117 The failure of Northern 

Rock demonstrated the lack of clear resolution objectives.118 Therefore, there are five 

objectives behind the SRR; i) to protect and enhance the stability of the UK financial system, 

ii) to protect and enhance public confidence, iii) to protect depositors, iv) to protect public 

funds, and v) to avoid interference with property rights in contravention of the Human Rights 

Act 1998. In this context this means the right to peaceful enjoyment of property under Article 

1 of Protocol No 1 of the European Convention on Human Rights (ECHR). 

In the UK, there is no equivalent requirement to the resolution plans under the Dodd-Frank 

Act. Though, banks will be required to gather all the data in a so called “resolution pack” 

which will be given to the PRA.119 After receiving the recovery plan, the PRA may require the 

bank to revise the plan if the authority considers that it fails to meet the minimal informational 

requirement. Recovery and resolution plans are subject to duty of confidence, although, there 

are certain restrictions where the confidentiality does not apply.120 

According to Section 7 of the Banking Act 2009, stabilisation powers can only be triggered if 

two conditions are met; i) the bank is failing or is likely to fail, to satisfy the threshold 

conditions (within the meaning of Section 41(1) of the Financial Services and Markets Act 

2000), ii) having regard to timing and other relevant circumstances it is not reasonably likely 

that (ignoring the stabilisation powers) action will be taken by or in respect of the bank that 

will enable the bank to satisfy the threshold conditions. These conditions are the same as the 

                                                            
114 See Chan Ho, Bank Insolvency in the United Kingdom, 372. 
115 Section 2 of the Banking Act 2009. 
116 In the Treasury’s consultation, Financial sector resolution: broadening the regime, it was concluded that the 
SRR should extent to insurance firms, investment banks, financial conglomerates and groups, See HM Treasury, 
August 2012, available at <http://www.hm-
treasury.gov.uk/consult_financial_sector_resolution_broadening_regime.htm> accessed 5 September 2013.  
117 Section 1(1) of the Banking Act 2009. 
118 See Brierley, The UK Special Resolution Regime, 3. 
119 BoE, Our Approach to Banking Supervision, 11. 
120 Section 137 N of the Financial Services Act 2012. 
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regulatory requirements for authorisation to accept deposits and carry out regulated banking 

activities. 

The SRR provides the authorities with three stabilisation options for troubled banks: i) transfer 

to private sector purchaser, ii) transfer of assets, rights, and liabilities to a bridge bank and, iii) 

temporary public ownership by the Treasury.121 In all these options, there are general 

continuity obligations, stating that each former bank or group company must provide such 

services and facilities as are required to enable the private sector purchaser, or the bridge bank, 

until an assuming bank is found, to operate effectively.122 Yet, the temporary public ownership 

option may only be exercised if “necessary to resolve or reduce a serious threat to the financial 

stability of the financial system”.123 This emphasises that the temporary public ownership 

option should only be used as a last resort option when the other two stabilisation options are 

not sufficient.  

 

3.3.3 Insolvency and administration 

 

The Special Bank Insolvency Regime is put into place if the stabilisation options have proved 

to be unworkable. In an insolvency procedure, the bank enters the process after a court order. 

The court appoints a bank liquidator with the task to transfer eligible depositors under the 

deposit guarantee scheme before the winding-up procedures of the bank are initiated. There 

are three grounds for applying for a bank insolvency order: (i) the bank is unable, or is likely to 

be unable, to pay its depts., (ii) the winding-up of the bank would be in the public interest, and 

(iii) the winding-up of the bank would be fair.124 

                                                            
121 Section 1(3) of the Banking Act 2009. The BoE is responsible for the first two stabilisation options. 
122 Section 63 and 66 of the Banking Act 2009. Following FSA’s declaration on 27 September 2008 that Bradford 
& Bingley, another former building society that grew rapidly as a mortgage bank, was in default, an accelerated 
auction process was conducted for the bank’s branches and deposit business. On 28 September 2008 an order 
was issued under the Banking (Special Provision) Act that the bank’s branches and deposits should be transferred 
to Santander UK plc/Abbey National plc, and that the remaining assets should be taken into public sector 
ownership where it is now being wound down. All this was done in the course of a weekend. See the Bradford & 
Bingley plc Transfer of Securities and Property etc Order 2008 (SI 2008/2546). 
123 Section 9 of the Banking Act 2009. 
124 Section 96 of the Banking Act 2009. 
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The Special Administration Procedure is used when part of the bank’s assets are sold to a 

private sector purchaser, or transferred to a temporary bridge bank. The remaining part of 

assets and liabilities which are not transferred, and thereby stay on the balance sheet of the 

failed bank, will be subject to the bank administration process in Part 3 of the Banking Act 

2009. A bank administrator is appointed by the court based on an application from the BoE. 

The administrator’s task is to ensure that the non-transferred part of the bank, the residual 

bank, provides services or facilities required to enable the private sector purchaser or the 

bridge bank to operate effectively.125 

 

3.4 The European Commission’s draft proposal 

 

3.4.1 The proposed Crisis Management Directive  

 

On 6 June 2012 the European Commission published a draft proposal for a bank recovery and 

resolution.126 The Commission has proposed that Member States will be required to implement 

most of the requirements of the Directive by 31 December 2014 with exception for the 

provision relating to the bail-in tool, which is subject to longer transposition period and do no 

not need to be implemented until 1 January 2018. The proposal is a minimum harmonisation 

Directive and is not intended to replace national insolvency laws. It rather aims to equip the 

banking supervisory authorities with “adequate tools to prevent the insolvency of credit 

institutions or, when insolvency occurs, to minimise negative repercussions by preserving 

systemically important functions of the failing institution”.127 

                                                            
125 Section 136(2)(c) of the Banking Act 2009. 
126 Commission Proposal for a Directive of the European Parliament and of the Council establishing a framework 
for the recovery and resolution of credit institutions and investment firms, COM(2012) final. The draft proposal 
is also known as the Recovery and Resolution Directive. The Crisis Management Directive (CMD) is part of the 
Banking Union proposal that has four essential elements: i) a ”single supervisory mechanism” which confers 
supervisory powers to the European Central Bank (ECB) over credit institutions in Member States whose 
currency is the Euro, and non-euro area Member States who have joined on a voluntary basis; ii) a single 
prudential rulebook to a common supervisory framework applicable across the European Union; iii) a 
harmonized recovery and resolution framework, the CMD; and iv) a common European deposit guarantee 
scheme, COM(2012) 510 final. 
127 COM(2012) 280 final, Recital 1. 
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The legal basis for the CMD is according to the proposal Article 114 of the Treaty on the 

Functioning of the European Union (TFEU). The provision allows for the adoption of 

measures for the approximation of the provisions laid down by law, regulation or 

administrative action in Member States which have as their objective the establishment and 

functioning of the internal market.  

The CMD specifies four objectives for regulators in exercising their powers under the 

Directive: (i) ensuring the continuity of “critical function”; (ii) avoiding financial instability and 

maintaining market discipline; (iii) minimise the use of public funds; and (iv) the protection of 

depositors.128 In addition, the CMD would apply to all EU credit institutions, certain 

investment firms129, financial groups and conglomerates. Its scope of application is identical to 

the Capital Requirements Directive130 (CRD), which harmonises capital, liquidity and 

governance for financial institutions including banking groups and investment firms.  

Furthermore, the proposal requires each Member State to designate one or several resolution 

authorities which are required to be public administrative authorities, in order to exercise the 

resolution powers. It is for the Member State to decide which authority it finds best suited for 

the tasks, in terms of expertise, resources, and operational capacity to manage bank 

resolutions, and cross-border issues.131 Notwithstanding, a Member State has to ensure that 

there is a separation between the resolution function and other functions of that authority, 

given the likelihood of conflicts of interest that might otherwise arise.  

 

3.4.2 Preparation and prevention 

 

Article 5 to 12 of the CMD contains the recovery and resolution plans.132 Each institution is 

required to draw up and maintain a recovery plan or a “living will” for its orderly winding-up, 

                                                            
128 COM(2012) 280 final, 4-5. 
129 Investment firms that are subject to initial capital requirements of €730,000 as defined under Article 9 of 
Directive 2006/49/EC , see Article 2 (3) of COM(2012) 280 final.  
130 Directive 2006/48/EC and Directive 2006/49/EC. 
131 Article 3 of COM(2012) 280 final. 
132 The European Banking Authority (EBA), and the Commission will develop and draft regulatory technical 
standards addressing a range of scenarios. 
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break-up and for dissolution in the case the banks find itself in serious financial distress.133 

Groups will be required to draw up recovery plans at group level as well as for the individual 

institutions within the group. The recovery plans will include information regarding business 

strategy, corporate governance structure, access to contingency funding sources, continuous 

access to financial markets structure, and risk management. According to Article 6, the 

resolution authority shall consider whether the plan would be likely to restore the viability and 

financial soundness of the institution without causing any significant adverse effects on the 

financial system. 

Similarly, the resolution authority will be required to develop resolution plans for each 

institution that is not part of a group subject to consolidated supervision, and for groups. 

Group resolution plans shall include both a plan for resolution at the level of the parent 

undertakings or institutions subject to consolidated supervision and for each institution of the 

group.    

 

3.4.3 Early intervention 

 

Article 23-26 in the Commission’s proposal give the resolution authorities the power to 

intervene in cases where the financial situation or solvency of an institution is not met or is 

likely to be breached. The resolution authority have the power to require the management to 

implement the arrangements set out in the recovery plan, draw up an action plan, and remove 

and replace one or more board members or managing directors. Furthermore, the competent 

authorities can convene a shareholders’ meeting to adopt urgent reforms and request the 

institution to draw up a plan on restructuring of debts with creditors.  

The most controversial part of the proposal is the resolution authority’s power to appoint a 

special manager to replace the management of the institution where there is a significant 

deterioration in the financial situation or a serious violation of law.134 The special manager will 

                                                            
133 Article 5(1) states that recovery plans shall be considered as a governance arrangement within the meaning of 
Article 22 of Directive 2006/48/EC. 
134 Although the aim is to maintain the bank’s going-concern and return it to solvency, the scope of the special 
manager has been widely debated. Most concern has been whether it is proportional to appoint a special manager, 
and the rights of shareholders will be neglected. Hüpkes has argued that the appointment of a special manager is 
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be given all the powers of the management of the institution, including the power to exercise 

all the administrative functions of the management. Where necessary, the special manager will 

also have the power to override any duty of the management, insofar as they are inconsistent. 

The aim of the special manager is to “redress the financial situation of the institution and 

restore the sound and prudent management of its business and organization”.135  

 

3.4.4 Resolution 

 

In order to trigger resolution, the resolution authority must be satisfied that three conditions 

are met: i) the competent authority or resolution authority determines that the institution is 

failing or is likely to fail; ii) there is no reasonable prospect of private sector or supervisory 

action preventing failure; and iii) resolution action is necessary in the public interest.136 

If all the conditions are met, Member States shall ensure that the resolution authorities have 

the powers to apply the four resolution tools available to restore a failing institution, Financial 

Institution or Holding Company: i) the sale of business tool, which enables the resolution 

authority to transfer shares, assets, rights and liabilities to a private sector purchaser; ii) the 

bridge institution tool, which enables for a transfer of assets and liabilities to a separate entity, 

in order to preserve the going-concern value of some or all functions of the institution; iii) the 

asset separation tool, where the “good” assets are separated from the “bad”, and transferred to 

a separate asset management vehicle, controlled by an asset manager; and iv) the bail-in tool, 

found in Article 37-51, which gives the resolution authority the powers to write down 

(“haircut”) the claims of unsecured creditors and convert debt into equity. Article 30 provides 

that when implementing the resolution tools and powers, the resolution authorities shall 

ensure that a fair and realistic valuation of the assets and liabilities of the institution is carried 

out by an independent valuer. In addition, the Article states that the valuation shall be based 

on the principle of “market value”, and that the valuation shall not assume the provision of 

extraordinary public support to the institution, regardless of whether it is actually provided.   

                                                                                                                                                                                     
“only justified where it is improbable that the bank can otherwise be saved as an independent organization”, 
Hüpkes The Legal Aspects of Bank Insolvency, 58. 
135 COM(2012) 280 final, 67-68. 
136 Article 27(1) of COM(2012) 280 final. 
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Article 79 states that Member States shall ensure that normal insolvency proceedings under 

national law may not be commenced with respect to an institution already under resolution or 

an institution in relation to which the conditions for resolution have been determined to be 

met. 
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4. Sweden’s approach to bank insolvency 
 

 

 

 

4.1 The Banking Law Committee’s crisis management proposal 

 

4.1.1 Background 

 

In order to handle the Swedish banking crisis of 1991-93, the Bank Support Act137 

(Bankstödslagen), was enacted. The act was a temporary solution to resolve failing banks by 

authorising the government to provide support in the form of loan guarantees, capital 

contributions and other appropriate measures. Also, a Bank Support Authority was set up in 

order to investigate, decide, and manage bank support operations. Moreover, the authority 

acted as an intermediary and facilitator between shareholders, creditors, and authorities.138 If a 

bank’s capital adequacy ratio fell below 2 per cent, the Act entitled the Bank Support Authority 

to transfer the bank into public ownership through a share transfer.139 However, the Act was 

repealed on 1 July 1996.140 Other measures that had been taken were the enactment of a 

Deposit Guarantee Scheme Act141 (DGS) with the objectives of providing depositors with a 

degree of protection, and contribute to the stability of the financial system.  

Yet, the crisis had depicted the need for a regulatory reform and the need for a more durable 

solution to handle banks in distress. As a result, on 1 June 1995, the Banking Law Committee, 

a government inquiry, was given the task to evaluate how to best handle banks in distress.142 

                                                            
137 SFS 1993:765. 
138 Sveriges Riksbank, Opinion of the Report Public Administration of Banks in Distress, 71. 
139 The Act provided for the making of compensation orders on designated terms. Section 11 of the Act provided 
a valuation based on the principle of market value. Moreover, in a litigation concerning the statutory valuation 
assumption, Section 17 stated that the valuation should not assume the provision of extraordinary public support 
to the bank. 
140 SFS 1996:589, see also DS 1995:67. 
141 SFS 1995:1517. The act was based on the EU Directive 94/19/EG. 
142 Dir. 1995:86. 
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The committee presented in June 2000 their final report “Public administration of banks in 

distress” 143 to supplement its main report “Regulation and supervision of banks and credit 

market undertakings”144. The aim of the public administration proposal was to provide a 

framework with tools for the restructuring or winding-up of banks in distress in a way that 

would limit disruption to the financial system, and minimise the cost to the economy. Further, 

the framework was also intended to provide a restructuring procedure for banks that were not 

considered systemically important.145 The committee’s proposal can be divided into two main 

parts: a special framework for the restructuring and winding-up of banks, “public 

administration”, and the creation of a special government body called the Crisis Management 

Authority, responsible for managing the public administration procedures. 

 

4.1.2 Public Administration 

 

Public Administration is a lex specialis regime for handling banks in distress. The committee 

did not consider it possible to use the administration procedures that already existed, with the 

addition of some provisions for dealing with failing banks, as ordinary insolvency and 

restructuring procedures would not ensure financial stability, and the continuity of essential 

infrastructure services.146 According to the proposal, public administration can only be 

triggered if either one of the two conditions are met:147 i) that the bank is unable or it is not 

reasonably likely that the bank will be able to fulfil its obligations when due, and that this 

incapacity is not merely temporary, ii) that there are grounds to revoke the bank’s charter. The 

criteria are formulated so that normal bankruptcy proceedings or liquidation procedures is an 

alternative. An evaluation whether the conditions are met should be made, ignoring actual or 

potential emergency liquidity assistance from the Riksbank.148 The first condition is the same 

trigger as the initiation of insolvency proceedings set forth in Chapter 1, Section 2 of the 

                                                            
143 SOU 2000:66.  
144 SOU 1998:160. 
145 SOU 2000:66, 13. 
146 SOU 2000:66, 13. 
147 The Riksbank expressed in its opinion that the scope of application was too broad, Economic Review, 72.  
148 Emergency liquidity assistance can be made under Section 6(8) of the Sveriges Riksbank Act, (Lag 1988:1385 
om Sveriges Riksbank). The term Lender of Last Resort evokes collateralised lines of lending, while emergency 
liquidity assistance encompasses a broad array of operations, Campbell & Lastra, Revisiting the Lender of Last 
Resort, 454. 
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Bankruptcy Act. A decision to put a bank into public administration is made by the court 

following a petition order from the Crisis Management Authority.149 Hence, a bank placed 

under public administration is protected from being put into bankruptcy by creditors under the 

Bankruptcy Act.150         

Following the issuance of a public administration order, the Crisis Management Authority 

assumes the control of the bank’s business. In contrast, to normal bankruptcy proceedings, the 

Crisis Management Authority will not assume the formal ownership of the bank.151 In other 

words, there is no change of the legal status of the bank. Thus, the authority will temporarily 

assume the shareholders’ voting rights in order to control the general meeting, and vote on 

strategic matters. However, matters such as whether to alter or increase the bank’s capital must 

be made after a decision taken by the general assembly of shareholders.152 According to the 

committee, there were two reasons why the Crisis Management Authority should assume the 

control of the distressed bank. Firstly, it was regarded as impossible to maintain the bank’s 

going-concern value153, and return it to solvency, unless the government could take control of 

the bank.154 Secondly, it was held that state control would reduce moral hazard and create 

incentives for shareholders and creditors to monitor their investments.155 Accordingly, if the 

court dismissed a petition order, the bank would be subject to either normal bankruptcy 

proceedings, or liquidation.156   

Moreover, the Crisis Management Authority would suspend any payment of dividends and 

coupons on hybrid instruments, order a suspension of all payments, and control whether the 

bank engaged in any new line of business. The aim of suspending any payments was, according 

to the committee, to reduce the risk of a bank giving preference to any creditor.157 Thus, 

                                                            
149 This minimises the moral hazard incentives as the bank’s shareholders and creditors cannot be sure whether 
the bank will be put into public administration. 
150 SOU 2000:66, 208-210. 
151 Chapter 3, Section 1 of the Bankruptcy Act states that “following the issue of a bankruptcy decision, the 
debtor may not control property belonging to the insolvency estate”.  
152 The committee proposed that the government should request an amendment of the Second Company Law 
Directive 77/91, in order to make it possible to increase or alter the bank’s share capital, SOU 2000:66, 251-254. 
See also the memorandum prepared by Mats Melin, Ibid, Appendix 3. 
153 Ie, preserving access to payments and clearing services and other infrastructures. 
154 SOU 2000:66, 212.  
155 Ibid, 205 and 212.  
156 Ibid, 208-212. 
157 Ibid, 158. The Committee stated that it could be possible to restrict the scope of a suspension of payments to 
include subordinated debt, as payments of subordinated loans can generally be suspended without causing serious 
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maintaining the pari passu ranking as a matter of mandatory law which requires that the debts 

are paid at least pro rata where there is a competition among creditors. Notwithstanding, the 

Crisis Management Authority could permit the bank to proceed payments in order to prevent 

systemic risks to arise, as a prompt stop could cause disturbance in the payment and settlement 

system.158 In addition, continued payments done in the common interest of creditors would 

also be exempted from the payments suspension. However, a no-creditor-worse-off principle 

would apply in those cases where the creditors received less in economic terms than if a total 

suspension of payments had been done. The State would then have to ensure that those 

creditors received the difference.159 According to the committee, the purpose of the provision 

was to ensure that creditors would be protected against greater losses than would otherwise 

have been the case if the bank had been declared bankrupt.  

In its proposal, the Committee proposed that the Riksbank should provide liquidity, through 

its emergency liquidity assistance, to banks whose failure would cause disruption in the 

payment system, and to banks were liquidity is provided to avoid value destruction, to promote 

competitiveness, or for regulatory policy reasons.160 Furthermore, the Committee suggested 

that the Riksbank should provide liquidity to a bank while awaiting a decision to put the bank 

under public administration, and that the Riksbank might be willing to supply liquidity to a 

bank put under public administration.161 

In order for a bank in public administration to continue its business while its problems were 

being resolved, the Committee proposed a State Guarantee that would enable the bank to meet 

all its liabilities, prevent any kind of run on the bank, and allow it to have continued access to 

international markets for financing.162 According to the proposal, such guarantee would have 

to be decided by the government, following a recommendation by the Crisis Management 

Authority.163 The State Guarantee would only guarantee liabilities arising under the time the 

                                                                                                                                                                                     
implications to the financial system or the bank’s business, Ibid, 218-219. A suspension of payments would not 
apply to covered deposits under the DGS.  
158 Ibid, 225. 
159 Ibid, 156, and 226. 
160 Ibid, 188. 
161 Ibid, 188-189. 
162 Ibid, 234. 
163 A decision by the court to place a bank under public administration would not automatically result in a State 
Guarantee being issued, Ibid, 234. 
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bank was placed under public administration, and for a transitional period of three months 

after the public administration had ceased.164 

The Committee also proposed that it should be possible to accommodate a haircut following a 

judicially-supervised composition under Chapter 3 of the Company Reorganisation Act165 

(Lagen om företagsrekonstruktion). According to the proposal, the essence of composition 

proceedings is the idea that creditors of a bank should have their claim against the bank written 

down wholly or in part, after the write down of equity.166 Not only would a haircut reduce the 

need for recapitalisation, but it would also bind dissentient creditors. 

Public administration would cease when there were no longer grounds for keeping a bank 

under the procedure.167 Yet, the public administration should not last more than two years, and 

could therefore only be exceptionally renewed if the conditions continued to be met.168 Also, 

shareholders holding at least ten percent of the bank’s shares capital could request the court to 

discharge the order at any time after the end of the period of six months after its issue.  

 

4.1.3 The Crisis Management Authority 

 

The committee proposed that resolution powers should be conferred on a separate public 

authority called the Crisis Management Authority, to ensure that the objectives of the 

framework could be delivered in a timely manner. Further, it was held that the Crisis 

Management Authority would have the adequate expertise and resources to manage bank 

resolution at national level. Given the likelihood of conflict of interest, functional separation of 

resolution activities from the other activities had to be ensured. Therefore, the committee did 

not consider it possible to confer any resolution powers on the Riksbank169, the Financial 

                                                            
164 Ibid, 234-235. 
165 SFS 1996:764. 
166 SOU 2000:66, 240. In SOU 2010:2, the Insolvency Committee proposed that it should be possible to make a 
debt-for-equity-swap, whereby claims of the bank’s creditors should be converted into equity, see SOU 2010:2, 
316. 
167 Ie when the bank fufils the capital adequacy requirements, and can be expected to meet its liquidity needs on 
the wholesale interbank money markets. 
168 It was argued that there was a potential risk that the Crisis Management Authority otherwise would keep the 
bank under public administration for a longer period than necessarily needed, SOU 2000:66, 258. 
169 Ibid, 185. According to the Sveriges Riksbank Act, the goal of the Riksbank’s activities is to maintain price 
stability. Dealing with troubled banks is a “micro task”, in contrast to, price stability which is a “macro task”. As a 
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Supervisory Authority170, or the Deposit Guarantee Board171. Likewise, an administrator would 

not, according to the committee, have the adequate expertise and resources needed to avoid 

disruption to financial stability, maintain essential services or protect investors.172 

The roles of the Tripartite Authorities, ie the Riksbank, the Financial Supervisory Authority, 

and the Crisis Management Authority, were therefore to be set out in a Memorandum of 

Understanding. The idea behind this was to ensure that the three authorities should share 

information and expertise. Additionally, the committee proposed that both the Riksbank and 

the Financial Supervisory Authority should have representation on the board of the Crisis 

Management Authority, in order to discuss the developments on the financial markets.173  

The powers of the Crisis Management Authority included requesting the bank to implement 

new arrangements, and draw up an action plan for the restructuring. In addition, the authority 

would have the power to replace the management of the bank.174 Directly after a bank has 

been placed under public administration, the authority would have to decide whether a 

payment freeze and a State Guarantee should be issued. Such decision would have to be 

decided after consulting the information received from the Riksbank and the Financial 

Supervisory Authority. The authority then has the power to sell all or a part of the failed bank’s 

business to a commercial purchaser, organise new financing arrangements, or liquidate all or 

part of the bank’s business.     

 

4.1.4 Drawbacks with the Banking Law Committee’s proposal 

 

Although the committee’s proposal is an important step towards a banking resolution 

framework in Sweden, there are, however, a few drawbacks with the proposal. Firstly, the two 

                                                                                                                                                                                     
result, the committee feared that conferring resolution powers on the Riksbank could have adverse reputational 
effects, as the Riksbank also functions as the provider of emergency liquidity assistance, Ibid, 187-189. 
170 The committee believed that it would be an undesirable and incorrect conflict of interest to both regulate an 
institution and to run it, Ibid, 22. 
171 The Deposit Guarante Board has now been replaced by the National Debt Office. 
172 SOU 2000:66, 179. Whereas the administrator of a bankrupt company seeks to maximise the assets in the 
interest of the creditors, the foremost objective of the administrator of a failed bank is to minimise the impact of 
the failure of the banking system as a whole, Hüpkes, Insolvency – why a special regime for banks?, 12. 
173See SOU 2000:66, 194. 
174 Ibid, 21. 
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conditions for the initiation of public administration procedures do not allow the Crisis 

Management Authority to act early enough. The committee seems to forget that speed of 

action in distress resolution is of the essence. By allowing the authority to step in while the 

bank is unable or it is not reasonably likely to fulfil its obligations when due, or when the 

bank’s charter is revoked, there is the risk that it is already too late to save the bank. Secondly, 

the proposal does not take into account the cross-border externalities associated with bank 

insolvency.175 Albeit, the committee mentions that there is ongoing development of a draft 

Directive dealing with cross-border externalities in Europe, no consideration is taken with 

respect to third countries such as Switzerland and the US.176 Thirdly, the committee relies 

heavily on the Riksbank’s ability to provide emergency liquidity assistance through its Lender 

of Last Resort (LOLR) role. However, Chapter 6, Section 8 of the Sveriges Riksbank Act 

(Lagen om Sveriges Riksbank) states that emergency liquidity assistance “may” be granted.177 As a 

result, it would have been preferred if the committee had proposed a resolution fund, funded 

by ex ante contributions by banks authorised in Sweden.  

 

4.2 The Government Support to Credit Institutions Act 2008 

 

4.2.1 Background 

 

The Government Support to Credit Institutions Act178 (“Support Act”), (Lagen om statligt stöd till 

kreditinstitut), which was enacted in October 2008, entitles the government or the resolution 

authority to deal with distressed SIFI:s. The act is a result of a fast-track legislation as the bill 

was introduced on an expedited timetable in order to restore financial stability as quickly as 

                                                            
175 The Riksbanks also recognised the special problems associated with banking groups with cross-border 
activities.  
176 See SOU 2000:66, 252. The Committee refers to 5994/00, EF 10, ECOFIN 31, CODEC 94, and 4177/86 
EF2 – COM [85] 788 FINAL, 4176/88 EF1 – COM [88] 4 FINAL. 
177 The General Council of the Riksbank, stated in its opinion regarding SOU 1988:29 that “the provision of 
credit by the Riksbank on other than purely monetary policy terms should only be allowed for the purpose of 
maintaining liquidity, not to compensate for the effects of lack of solvency in a bank. Furthermore, credit should 
only be granted to the extent required to retain confidence and stability in the financial system”, Sveriges 
Riksbank 1989-03-23, Dnr 88-162-008, Dnr 88-180-008, 41.    
178 SFS 2008:814. 
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possible.179 Accordingly, the legislator did not consider it feasible to use the Banking Law 

Committee’s proposal as a basis when drafting the new act, at a moment when markets where 

extremely fragile.180 Therefore, the Bank Support Act from 1993 was used as a basis when 

drafting the new Act, as this would enable the legislator to more or less push the act through 

Parliament.181 The amount of time available to consider the bill was short, and only one day 

was given to interested organisations who seek influence in the legislative process.182  

In the government bill, it was held that the current situation on the financial markets would 

most likely last for some time. Consequently, it was considered necessary that the government 

was given broad powers to handle the situation. Yet, the government held that it would not be 

possible to foresee what support that would be needed, nor the costs associated with such 

support in a future crisis.183 Moreover, it was held that the overarching objective of any state 

support was to reduce systemic risks, ie the risk of serious adverse effect on the financial 

system in Sweden which would cause negative socio-economic consequences.184  However, as 

the government bill correctly states, the difficulty in estimating whether a risk at one bank can 

have systemic risk implications is very difficult to foresee. Information sharing between the 

government, the Riksbank (the Central Bank), the Financial Supervisory Authority, and the 

National Debt Office (Riksgälden) was therefore embraced.  

Support shall be given as long as it is deemed necessary, as this increases the probability of 

receiving any of the liquidity injections, and support already done. Yet, any support given must 

be made in compliance with the EU’s State Aid rules so that it does not distort competition. In 

this respect, State aid is defined as an advantage in any form whatsoever conferred on a 

selective basis to undertakings by national public authorities.185 The role of the European 

Commission is to ensure that government interventions do not distort competition and intra-

Community trade by favouring certain firms in so far it affects trade between Member States.  

                                                            
179 SOU 2013:6, 149. It is interesting to note that the Riksbank in its financial stability report, published in May 
2007, stated that nothing indicates that the current crisis in the US would pose a risk a threat to the financial 
stability, Sveriges Riksbank, Finansiell stabilitet, 18. 
180 Sjöberg, Lagen Om Statligt Stöd till Kreditinstitut, 577. 
181 See Ibid, 577. 
182 The Bill was passed to the Legislative Council (Lagrådet) in the morning, and its opinion was delivered the 
same day. 
183 Prop. 2008/09:61, 33. 
184 Ibid. Thus, the government bill stated that it would be difficult to foresee a systemic risk.  
185 Article 107(1) TFEU. 
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The Support Act is part of a government resolution programme to handle financial crises. The 

resolution programme includes four parts: (i) Temporary liquidity problems in credit 

institutions will be dealt with by the Riksbank, and the National Debt Office. Similarly, the 

government bill implies that the National Debt Office should be conferred broader mandate 

such as open market operations; (ii) The establishment of a State Guarantee Programme in 

order to support bank’s medium-term financing; (iii) The establishment of a Stability Fund, 

funded ex ante by contributions from banks, which will provide emergency liquidity assistance 

to Swedish institutions in a future crises without having to resort the use of taxpayers’ money, 

and; (iv) The Financial Supervisory Authority will be conferred the task to supervise that the 

resolution tool chosen also benefits households, and companies.186 

 

4.2.2 Introductory provisions 

 

The objective behind the Support Act is to give government support to banks or financial 

institutions incorporated in Sweden, in order to counter a risk of severe turbulence in the 

Swedish financial system.187 Accordingly, Non-SIFI:s and banks that do not pose a threat to 

the financial system are exempted.188 A decision to provide support is made either by the 

Government, or by the designated resolution authority. The National Debt Office 

(Riksgäldskontoret) has been designated as the resolution authority.189 Furthermore, support 

will be provided through the use guarantees, capital injection, state takeover under certain 

conditions, and “other manners”. Yet, support may not be provided to a bank in order for it to 

fulfil obligations that are incompatible with “sound banking”.190 Hence, the objective is not to 

                                                            
186 Prop. 2008/09:61, 28. 
187 Credit institution means banking companies, saving banks and member’s banks, as well as credit markets 
companies, and credit market associations, Chapter 1, Section 5 of the Banking and Financing Business Act, SFS 
(2004:297), (Lagen om bank och finasieringsrörelse). Given the new view of systemic risk, it would have been preferred 
if the Act had covered non-bank financial institutions as well as banks, see Wihlborg, Developing Distress 
Resolution Procedures, 45. 
188 Prop. 2008/09:61, 37. However, this raises the question whether it is possible to define institutions that are 
systemically important from those that are not. 
189 Ordinance 2007:1447.  
190 The government bill states that this includes obligations that would have the effect of putting the institution’s 
counterparty, or a creditor, in a position that would be better than the position it would have been in if support 
had not been provided, Prop. 2008/09:61, 34. 
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protect individual institutions, but to safeguard financial stability.191  According to the 

government bill, guarantees may only be given to a range of institutions, whereas capital 

injection may only be given to a specific institution.192 However, the general impression is that 

the resolution authority should use the method that is the most appropriate in the specific 

case.193 

Support may only be provided to banks under certain conditions set out in a contract 

concluded between the state and the bank or its owners.194 Thus, reducing moral hazard 

incentives, and minimising the cost to taxpayers by limiting long time government support.195 

However, the contract is not a commitment by the state to give any support, and it does not 

constitute a breach of contract if the state refuses to give any support in accordance with the 

contract.196 Accordingly, it is more correct to refer to it as a commitment to lend if certain 

conditions are met, such as the risk of severe turbulence in the Swedish financial system, and 

compliance with certain conditions precedent.197 However, other measures may be taken by the 

government in those cases where it is not possible or suitable to use a contract.198 Such 

situation could, for instance, arise in a situation where the government has decided to provide 

guarantees on a general basis.199   

Also, a special Appeals Board (Prövningsnämnden), is established to rule on disagreement 

between the National Debt Office and a bank, as well as on the interpretation or application of 

a support contract, unless the parties have agreed to something else. The National Debt Office 

may also bring a contract before the Appeals Board, notwithstanding, there is no disagreement 

                                                            
191 Ibid, 28. 
192 Ibid, 1. It is interesting to note that neither the Act, nor the government bill mentions the possibility for a 
private investor to inject capital in a distressed bank. Hence, a bank is usually placed under resolution when no 
one else is willing to provide liquidity assistance. 
193 See Sjöberg, Lagen Om Statligt Stöd till Kreditinstitut, 582. 
194 It is by no means crystal clear whether the contract should be concluded before a crisis occur or in the event a 
bank is facing financial difficulties. However, the most logical must be to enter the contract when the bank is 
facing financial difficulties, especially considering that the National Debt Office can nationalise the bank if it 
refuses to reach an agreement on support, see Chapter 4, Section 1 of the Support Act. 
195 Prop. 2008/09:61, 1. The government bill states for instance that the contract should restrict payments of 
executive compensation and remunerations. In a similar way, it would be reasonable if the contract included a 
provision stating that prior written approval is needed before the bank may engage in any new line of business, or 
pays deposit interest rates significantly exceeding prevailing deposit rates, Ibid, 42. 
196 Support will be provided after a decision taken by the Government, Ibid, 72. 
197 In a contract the party is bound to perform. 
198 Chapter 1, Section 4 of the Support Act. 
199 Prop. 2008/09:61, 72. 
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between the parties. Hence, it must be necessary from the bank’s economical perspective to 

bring a contract before the Appeals Board.200  

 

4.2.3 The National Debt Office as the designated resolution authority 

 

The National Debt Office has been designated as the resolution authority, as it was considered 

to have the most adequate expertise, resources, and operational independence necessary to 

manage resolution of banks.201 Furthermore, it was held that since the National Debt Office 

has the overall responsibility for the State Guarantee and the Deposit Guarantee Scheme, it 

would have the appropriate statutory objective to pursue financial stability.202  

Due to the situation on the financial markets, at the time the Act was drafted, it was not 

considered possible to set up a new authority like the Bank Support Authority, which was 

established under the Bank Support Act 1993.203 Yet, it’s interesting to note that the Financial 

Supervisory Authority, which probably has the best knowledge of the state of the bank’s 

affairs, and also is responsible for judging whether a bank has ceased to meet its regulatory 

requirements, was not conferred any resolution tools. Nevertheless, the government bill states 

that the either the Riksbank or the Financial Supervisory Authority was also likely to become 

the designated resolution authority as they are both involved in the pre-insolvency phase. 

However, given the potential of conflict of interest, it was not considered possible to confer 

any resolution powers upon either of these two authorities.204   

The National Debt Office can require information from the Riksbank and the Financial 

Supervisory Authority.205 However, it does raise the issue how the consultation between the 

tripartite authorities will actually work. In addtion, it is important that there is a regular 

                                                            
200 Chapter 3, Section 1 of the Support Act. 
201 Ordinance 2008:820, see also Prop. 2008/09:61, 34. 
202 Prop. 2008/09:61, 34. 
203 This might also explain why no consideration was taken in respect of the Banking Law Committee’s proposal 
to designate resolution tools to a specially established Crisis Management Authority. 
204 Prop. 2008/09:61, 34. Conferring resolution tasks upon the Riksbank could threaten its independence, as there 
would be a potential risk of political interference. Moreover, dealing with troubled banks is a “micro” task 
whereas price stability is a “macro” task. Thus, a mistake could have adverse reputational effect.   
205 Chapter 8, Section 2 of the Support Act. 
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information exchange as this helps each authority to discharge its responsibilities as efficiently 

and effectively as possible.206 

 

4.2.4 The Appeals Board 

 

In accordance with Article 47 of the Charter of Fundamental Rights of the EU and Article 6 of 

the ECHR, the concerned parties have a right to due process, and to an effective remedy 

against the measures affecting them. Consequently, the Appeals Board is established to rule on 

disagreement between the National Debt Office and a bank, as well as on the interpretation or 

application of a support contract. According to the government bill, the establishment of an 

Appeals Board is necessary to safeguard the need for support and the use of the temporary 

public ownership tool.207  

The Appeals Board is the only instance which has jurisdiction to rule on disagreements, and 

the interpretation or application between the National Debt Office and a bank. The Appeals 

Board consists of two members who are, or have been, permanent judges, and one member 

with specific knowledge and competence in the field.208 It is for the government to appoint the 

members to the Appeals Board. This raises the question whether the Appeals Board is 

sufficiently independent and impartial.   

                                                            
206 At the UK level, a Memorandum of Understanding exists between the tripartite authorities the Treasury, the 
BoE, and its subsidiary the PRA. The MoU sets out the role of each authority, and make clear how they work 
together towards the common objective of financial stability in the UK. The BoE’s has primary operational 
responsibility for crisis management and include, inter alia, oversight of payment systems, settlement systems and 
clearing houses, which are systemically important to the financial system, including its power to close an inter-
bank payment system; offering, as central bank, liquidity insurance to the financial system on terms that 
safeguards the BoE’s capital; the provision, when authorised by the Treasury, of Emergency Liquidity Assistance 
(ELA); the BoE’s powers under the SRR; and the BoE’s obligation to notify the Treasury of a material risk to 
public funds arising from a potential crisis. The PRA’s responsibilities include: monitoring and mitigating risk to 
the safety and soundness of individual firms. The Treasury has the sole responsibility for any decision on whether 
and how to use public funds. The MoU recognises that “when the risk of instability or failure arises, it must be 
monitored so as to minimise the impact on the financial system, and the economy, as a whole”. See the 
Memorandum of Understanding between the Bank of England, and its subsidiary, the PRA, and the Treasury, 
available at 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/210018/Memorandum_of_
Understanding_on_Financial_Crisis_Management.pdf> accessed 19 October 2013. 
207 Prop. 2008/09:61, 56. 
208  Ibid, 56. Currently, the Appeals Board consists of Stig von Bahr, former Justice of the ECJ, Gertrud 
Lennander, former Justice of the Supreme Court (Högsta Domstolen), and Claes Zettermark, lawyer. 
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Article 6 of the ECHR explicitly states that everyone is entitled to a fair trial by an independent 

and impartial tribunal. According to Danelius, “independent and impartial tribunal” shall be 

interpreted as meaning that the tribunal must be independent and impartial in relation to the 

government, the authorities, and to the parties of the process.209 In Campbell and Fell v the United 

Kingdom210 the Court stated that the requirement of independence entails safeguards relating to 

“the manner of appointment of judges, the duration of their office, the existence of guarantees 

against outside pressures and the question whether the body presents an appearance of 

independence”. Furthermore, the European Council has in its recommendations stated that 

the authority responsible for the judicial appointment procedure shall be independent in 

relation to the government and the authorities.211  

Although, it is important to ensure that the principle of rule of law is not deprived, it is 

interesting that an Appeals Board needs to be established in order to secure that the concerned 

parties have a right to due process and, an effective remedy. However, there is a risk that 

normal court proceedings would not be sufficient in times of stress, where there is limited 

scope for due process and judicial review. Nevertheless, Chapter 2, Section 11, Item 1 of the 

Instrument of Government 1974212 (Regeringsformen), one of the four Swedish Constitutional 

texts, states that “No court of law may be established on account of an act already committed, 

or for a particular dispute or otherwise for a particular case”. Although the establishment of an 

Appeals Board is not directly subject to the provision, it does raise the question whether it is 

proportional and in line with the principle of rule of law to establish a quasi-judicial body for 

the sole purpose of reviewing one type of disputes.213 Similarly, it raises the question of conflict 

of interest since the government not only is responsible for providing support, but also for the 

                                                            
209 Danelius, Mänskliga Rättigheter i Europeisk Praxis, 182. 
210 No 7819/77; 7878/77, 28 June 1984, A/80, para 78. 
211 SOU 2008:125, 320. This statement is undoubtedly questionable, as judges to the lower courts are appointed 
by the Government following a recommendation by the independent Judicial Council (Domarnämnden). Yet, the 
Government can reject a recommendation. Moreover, Judges to the higher courts are also appointed by the 
Government. 
212 SFS 1974:152. 
213 While the provision is framed in general terms, it does not apply to quasi-judicial bodies (“domstolsliknande 
nämnder”), Prop. 2009/10:80, 162. See also Sjöberg who is very critical, Sjöberg, Lagen Om Statligt Stöd till 
Kreditinstitut, 593.  
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judicial review.214 Finally, it is questionable whether it is in line with Article 6 that there is no 

possibility to make an appeal of a decision taken by this quasi-judicial body. 

 

4.2.5 Resolution of cross-border banking groups 

 

The Swedish approach to cross-border bank insolvency is identical to the approach taken in 

the UK. Accordingly, the Support Act applies to all banks incorporated in Sweden, as well as 

their branches worldwide, but not to their subsidiaries. Similarly, it applies to Swedish 

subsidiaries of foreign banks but not to Swedish branches of foreign banks.215 This has to do 

with subsidiaries being legally separated from their parent company as well as legally 

incorporated under Swedish law. Moreover, this approach is also consistent with the Cross-

Border Bank Insolvency Directive.  

The main drawback with this approach is that the lack of harmonisation, both at EU level and 

internationally, results in states taking either the universal or the territorial approach to cross-

border bank insolvency. Furthermore, there is the risk that host-country authorities ring-fence 

domestic assets of Swedish bank’s branches, using them to prioritise the claims of creditors of 

that branch.216 This is an issue in the US which are using a depositor preference. 

The government bill states that cross-border bank insolvency will be dealt through a 

Memorandum of Understanding which addresses the issue of co-operation and information 

sharing. Currently, there is an MoU between the central banks in the Nordic countries on 

cross-border financial stability, crisis management and resolution between relevant Ministries, 

Central Banks and Financial Supervisory Authorities of the Nordic and Baltic countries.217 

However, resolution procedures cannot be expected to rely upon a non-binding agreement. 

What are needed are clear ex-ante rules. 

 

                                                            
214 Albeit, the adage states that ”he who pays the piper calls the tune” it is, nevertheless, not applicable in a case 
where the Government is not bailing-out banks with taxpayers’ money. 
215 Prop. 2008/09:61, 36. 
216 See Brierley, The UK Special Resolution Regime, 16. 
217 Available at <http://www.riksbank.se/Upload/Dokument_riksbank/Kat_AFS/2010/8a37263c.pdf> 
accessed 1 November 2013.  
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 4.2.6 Conditions for support 
 

Support may be provided to credit institutions within the meaning set down in the Banking 

and Financing Business Act218( Lagen om bank och finansieringsrörelse), and to bridge-banks which 

has been established as a result of a restructuring process.219 A credit institution is defined in 

the Banking and Financing Business Act as banking companies, saving banks and member’s 

banks, as well as credit markets companies, and credit market associations.220 Accordingly, 

insurance firms, financial conglomerates221, and groups are exempted.222 It is by no means 

crystal clear whether banking organisations with holding company as a parent falls within the 

ambit of the Act.  

Support is subject to the conditions set out in Chapter 2, Section 1 which states that support 

may only be provided for: (i) continued operation of a credit institution that is viable, or (ii) for 

orderly liquidation or restructuring of a credit institutions that is no longer expected to reach 

profitability in a long-term perspective.223 In exceptional circumstances, support may also be 

given for other reasons than those set out in the Act. In this regard, the Act can be viewed as a 

form of Structured Early Intervention (SEIR), by providing the resolution authority with tools 

well in advance of insolvency in order to reduce the likelihood of insolvency. In accordance, 

the government bill states that support shall be provided on a short notice by the government 

or by the resolution authority.224 

The first condition, which states that support will be provided for continued operations in 

credit institutions that are viable, is somewhat ambiguous. There is no definition in the 

                                                            
218 SFS 2004:297. 
219 A bridge-bank may not require a banking license since it will be managing assets rather than taking deposits 
and giving new credits, Randell, Legal Aspects of Bank Resolution, 13 
220 Chapter 1, Section 5 of the Banking and Financing Business Act. In Section 2(1) of the Government 
Guarantees to Banks and others Ordinance, SFS (2008:819), institution means: banking companies, saving banks 
and member owned banks as well as credit market companies with a significant share of lending on the Swedish 
market that is provided subject to security in the form of a mortgage of real property, site leaseholds, tenant-
owned property or with a significant share of the lending in the Swedish market to local government. 
221 I.e. Groups with licenses in both the banking and the insurance sector. 
222 Yet, contagion effects are likely to be exacerbated by price and liquidity effects in securities markets, see 
Wihlborg, Developing Distress Resolution Procedures, 41. 
223 In Section 3(1) of the FSB’s Key Attributes, the actual trigger for initiating a resolution regime is based upon 
an assessment that the entity is “no longer viable or likely to be no longer viable, and has no reasonable prospect 
of becoming so, FSB Key Attributes. 
224 Prop. 2008/09:61, 30. 
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government bill what the term “viable” refers to.225 There are two possible definitions, either 

the bank is temporarily illiquid but solvent, or the bank is insolvent. If the bank is insolvent, 

provided it is systemically important, then it would most likely be subject to the second 

condition or the Temporary Public Ownership Tool found in Chapter 4 of the Act.226 

Therefore, the legislator must have had in mind that the bank is illiquid but solvent when 

drafting the provision. However, this raises some concern as a bank will normally turn to the 

inter-bank market for assistance, provided the bank’s balance sheet is in good shape. It is first 

when a bank can’t obtain any funds from the inter-bank market that it turns to the Riksbank.227 

Hence, the short term-nature of the Riksbank’s assistance is likely to be insufficient to solve 

troubles of banks. Likewise, the Riksbank cannot provide emergency liquidity assistance to 

institutions that are clearly insolvent.228 As a result, it could be argued that this provision will 

only apply to banks that have already received short-term emergency liquidity assistance from 

the Riksbank, but needs extended lending.229 In a similar way, it could be argued that the 

provision would also apply to banks that suffer capital problems due to instability on the 

financial markets, and therefore have not received any assistance from the Riksbank.230 

However, the legal framework for the provision of emergency liquidity assistance and the role 

of the Riksbank as a lender of last resort are not considered in the Act.  

There is, however, a risk of regulatory forbearance as the National Debt Office may delay the 

triggering of resolution as a consequence of uncertainty of regulatory failure or fear of legal 

challenge from shareholders, directors, and creditors of the bank.231 As Goodhart points out 

                                                            
225 The term “viable” was also used in the Bank Support Act from 1993 and in the Banking Law Committee’s 
proposal. No definition can be found to the term in the government bill to the Act of 1993 or in the Banking Law 
Committee’s proposal, see Prop. 1992/93:245 and SOU 2000:66, 151. 
226 The condition for support under the Guarantee Programme, and the Recapitalisation Programme, is that the 
bank is solvent. Therefore, the only viable option must be the “other measures” tool or temporary public 
ownership. The government bill states that an “insolvent” institution shall be subject to temporary public 
ownership, see Prop. 2008/09:61, 40. Yet, the condition for temporary public ownership does not contain any 
insolvency requirement.   
227 The Riksbank may provide liquidity assistance to solvent but illiquid banks secured by good collateral. 
228 See Prop. 1997/98:164, 28. 
229According to Lastra and Campbell “[w]hat the central bank should not do is to lend over an extended period of 
time, committing taxpayers’ money, without the explicit approval of the fiscal authority”, See Campbell & Lastra, 
Revisiting the Lender of Last Resort, 470. 
230 It has been considered that the central bank should provide liquidity and not capital, Ibid, 457. 
231 See Brierley, The UK Special Resolution Regime, 6-7. 
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“there is hardly a window of opportunity between closing it so early that bank shareholders 

will sue and closing it so late that bank depositors will sue”.232 

Consequently, it would have been preferred if the trigger for resolution had been based on less 

subjective determinations, and on more transparent, objectively measurable and predictable 

factors. Quantitative factors such as breach of capital ratios, solvency ratios or minimum 

liquidity levels would be more predictable in determining whether a bank has become, or is 

likely to become, non-viable. Yet, as the recent financial crisis highlighted, quantitative factors 

appeared to be a lagging indicator of a bank’s health as it did not take into account the 

“hidden” nature of much of the risks that banks had put in off-balance sheet structures.233 

Therefore, qualitative measures such as considerations of the impact a resolution will have on 

markets, financial market infrastructure, and on the economy will also be important.234 

The second condition was added in order to enable a transfer of assets and liabilities to a 

separate company, to an asset management company, or other special purpose vehicle, such as 

a bridge bank that may be created during the course of resolution.235 As a general premise, 

common equity should bear the first loss before any support is provided. Though, it is unclear 

whether the bridge bank is set up in order to enable some or all of the business functions to 

continue with the aim of eventually selling the bank to a private sector purchaser.236 Similarly, 

there is little predictability as the bridge-institution tool does not follow a legally mandated 

procedure. The Crisis Management Directive, for instance, explicitly states that the bridge bank 

tool is a temporary solution operated with the view of selling the bank when the conditions are 

more appropriate, and within a certain time period. In contrast, neither the Act, nor the 

                                                            
232 Goodhart, Weder di Mauro roundtable (London 2 October 2009) 
<http://www.economist.com/blogs/freeexchange/2009/10/weder_di_mauro_roundtable_devi> accessed 17 
July 2013. 
233 Krimminger & Lastra, Early Intervention, 66. It turned out that banks that became insolvent had capital well 
above the bottom threshold level and also higher capital ratios than those of the successfully surviving banks, see 
Goodhart, When should a bank enter resolution? 
234 Section 5, FSB Key Attributes. 
235 Bridge banks were set up during the 1990:s crisis when assets and liabilities in Gota Bank were transferred to 
Retriva AB, and Nordbanken was transferred to Securum AB, both limited companies wholly owned by the state. 
Prop. 2008/09:61, 36. 
236 By transferring some assets and liabilities to a bridge bank, it permits the bank’s management to concentrate on 
returning the bank’s operation to profitability by having continued access to financial market infrastructures such 
as payment systems, securities settlement systems and central counterparties. However, whether the bridge bank 
will provide depositors with continuous access to their deposits and maintain clearing and settlement activities, is 
not explicitly dealt with in the Act. 
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Government Bill mentions any of these concerns.237 As a result, the Act allows the National 

Debt Office to trigger resolution based on subjective determinations of non-viability, which 

could erode confidence in the banking sector and cause tension in the financial markets. It 

would have been preferable if the Support Act had set out a clear policy as to when, and under 

what circumstances, the National Debt Office will proceed with the creation of a bridge bank. 

Furthermore, it is very difficult to understand when support should be given to an institution 

under the second condition. On the one hand, the government bill states that institutions that 

cannot reasonably be expected to reach profitability in a long-term perspective should be 

wound-up. On the other hand, the bill states institutions that cannot be expected to reach 

profitability in a long-term perspective should be provided support in order to enable a 

successful restructuring process, and thereby reach profitability.238 Whereas too much support 

could give rise to moral hazard incentives, too little support would have negative effects on the 

restructuring process. Also, there is the question of how much support is going to be needed 

in order to enable a successful restructuring process. Likewise, it must be very difficult to 

evaluate whether a bank will reach profitability in a long-term perspective after a restructuring 

process. Will the bank be wound-up if the restructuring process is considered to be too costly? 

The government bill gives no clue. 

According to Chapter 2, Section 2, a support contract may include a conditions precedent, 

made in conjunction with an agreement, which states that losses shall be born, in the first 

place, by the receiving institution and its owners. The idea is that common equity bears first 

loss, thus, reducing moral hazard incentives.239 Similarly, the provision includes a least cost 

requirement, which states that the resolution tool used should be the least costly to the state. 

Though, the state may not choose a form of support that goes beyond what is necessary in 

order to achieve the objective to counter a risk of severe turbulence in the Swedish financial 

system.240 In other words, it shall not be possible to use the form of support that benefits the 

state most, and results in negative repercussions on the institution, and its shareholders. 

Nevertheless, as a rule the state should be compensated for assuming any risk related to the 

                                                            
237 The most reasonable would be a temporary solution, considering that both Retriva AB and Securum AB were 
temporary solutions.  
238 Prop. 2008/09:61, 36-37. 
239 The government bill proposes that the articles of association should include a provision of repayment of any 
support received, Ibid, 42. 
240 Sjöberg, Lagen Om Statligt Stöd till Kreditinstitut, 586. 
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resolution of a bank. Notwithstanding, exceptions may be done in exceptional 

circumstances.241 

Moreover, support should be given on a commercial basis which does not distort competition 

or affects trade. The provision is needed in order to comply with the state aid policy of the EU 

which is built upon the general premise that aid granted by a Member State or through State 

resources which distorts or threatens to distort competition by favouring certain undertakings, 

in so far as it affects trade between Member States, is incompatible with the internal market.242 

Article 107(3)(b) enables the Commission to declare aid compatible with the Common Market 

if it is “to remedy a serious disturbance in the economy of a Member State”. In Züchner v 

Bayerische Vereinsbank243, the European Court of Justice held that EU competition rules also 

applies to the banking sector. Consequently, any recourse to public support or the use of the 

resolution fund can only be made prior to approval from the Commission, and in accordance 

with the State aid provisions.  

 

4.2.7 A Guarantee Programme 

 

According to the government bill, the resolution authority shall, when dealing with banks in 

distress, use the guarantee tool as a first option.244 It is only when the resolution authority 

considers that the guarantee tool would not be suitable that the capital injection tool, or the 

“other manners” tool may be used. In contrast to the capital injection tool, a guarantee may 

either be provided to a specific institution or to a broader range of institutions. However, the 

government bill states that only the government shall have the powers to decide on guarantees 

to a broader range of institutions.245 Further, guarantees may only be provided for debt 

securities issued by an institution subject to strict conditionality.246  

                                                            
241 Chapter 2, Section 2. 
242 Article 107(1) TFEU. 
243 C-172/80. 
244 Prop. 2008/09:61, 32. During the 1990:s crisis, the government guaranteed all liabilities of domestic banks to 
prevent any kind of run on the banks and allow them to have continued access to the money markets for 
financing, Wihlborg, Developing Distress Resolution Procedures, 3. 
245 Prop. 2008/09:61, 39. 
246 The conditions for the provision of guarantees founded in Section 3 states that guarantees may only be 
provided for debt securities issued by institutions that: (i) are incorporated in Sweden;  (ii) have own funds 
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The Government Guarantees to Banks and others Ordinance247 contains provisions to 

institutions under the Support Act which is provided in the form of government guarantees 

for debt securities. In the ordinance, a guarantee is defined as an irrevocable guarantee for an 

institution’s payment obligations relating to a debt security.248 In order to receive a guarantee, 

the institution must fulfil the capital adequacy requirements as prescribed in the Capital 

Adequacy and Large Exposures Act (2006:1371), (Lagen om kapitaltäckning och stora 

exponeringar).249 Thus, guarantees can only be provided for continued operations in credit 

institutions that are viable. Moreover, guarantees may only be provided for debt securities that 

have a maturity exceeding 90 days but not three years.250 Decisions on support are made by the 

National Debt Office. Yet, it’s unclear whether the National Debt Office or the Riksbank is 

responsible in a situation when an institution requires assistance in the form of both guarantees 

and liquidity assistance.251   

A bank receiving support in the form of a guarantee will have to pay a guarantee fee for the 

government’s guarantee commitment. If the bank is unable to pay the fee, the resolution 

authority may take preferred stocks with special voting rights or other features as collateral. In 

exceptional circumstances, the resolution authority can decide to waive the bank’s obligation to 

pay the guarantee fee.252 If the cost of resolution becomes so large that it exceeds the amount 

that the resolution authority has received from the bank in the form of a fee, compensation 

shall be paid by the resolution fund.253  

The advantage of having a Guarantee Programme is that this kind of support will enable the 

bank to obtain capital in the money markets and enabling it to continue in business as a going 

                                                                                                                                                                                     
corresponding to at least 112.5 per cent of the capital requirement for credit risks, market risks and operational 
risks as prescribed by Chapter 2, Section 1, item 1 of the Capital Adequacy and Large Exposures Act, (SFS 
2006:1371), (Lagen om kapitaltäckning och stora exponeringar); (iii) Tier 1 capital corresponding to at least 80 per cent 
of the capital requirement referred to in (ii); and (iv) own funds that amount at least to any capital requirement 
that the Financial Supervisory Authority has imposed by a decision under Chapter 2, Section 2 of the Capital 
Adequacy and Large Exposures Act. 
247 SFS 2008:819. 
248 Section 2(2) of the Government Guarantees to Banks and others Ordinance, SFS 2008:819. 
249 Section 3(2-4) of the Government Guarantees to Banks and others Ordinance SFS (2008:819). 
250 Section 4(3) of the Government Guarantees to Banks and others Ordinance SFS (2008:819). Conversely, for 
covered bonds the guaranteed debt securities shall have a maturity exceeding 90 days, but not five years. 
251 Hence, it has been argued that the central bank shall provide Lender of Last Resort assistance freely to illiquid 
but solvent banks. Yet, the government bill does not state whether liquidity assistance in the form of both 
guarantees and loans should be provided by the Riksbank or the National Debt Office. However, support is most 
likely going to be provided by the National Debt Office, given the medium-term nature of such assistance. 
252 Prop. 2008/09:61, 32. 
253 Ibid, 32. 
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concern. According to the government bill, the establishment of a Guarantee Program will 

enable more long-term financing to financial institutions.254 Conversely, the short term-nature 

of the Riksbank assistance is likely to be insufficient in preserving confidence in the financial 

markets in times of distress.  

 

4.2.8 A Recapitalisation Programme 

 

Ordinance (2009:46) on Capital Injections to Solvent Banks (Förordningen om kapitaltilskott till 

solvent banker mfl), contains provisions to institutions under the Support Act which is provided 

in the form of capital injection.255 As the title states, capital injections can only be provided to 

solvent banks. The conditions for a capital injection shall be governed by a contract concluded 

between the institution and the government, acting through the National Debt Office. 

However, it is the government that makes a decision whether to grant a capital injection.256  

The conditions for the provision of capital injections are the same as those set out in the 

Government Guarantees to Banks and others Ordinance, with the addition of a provision 

concerning banking organisations. Capital injections shall be made to the parent company in 

those situations where the banking organisation is structured as a parent company with a bank 

subsidiary.257  

Capital injections may ether be made through the issuance of new shares or through the 

granting of a loan to institutions holding Tier 1 capital corresponding to the capital 

requirements as prescribed in the Capital Adequacy and Large Exposures Act (2006:1371).258 

The government bill states that the state shall receive preferred stocks with special voting 

rights, and with the right to be paid dividend before any dividend is paid on common stocks.259 

                                                            
254 Both the Riksbank and the National Debt Authority can provide liquidity  
255 In contrast, the CMD states that ”resolution tools should be applied before any public sector injection of 
capital or equivalent extraordinary public financial support to an institution”, COM(2012) 280, Recital 35. 
256 Section 4 of the Ordinance on Capital Injections to Solvent Banks, SFS 2009:46. 
257 Section 5(2) of the Ordinance on Capital Injections to Solvent Banks does not state whether the parent 
company must be a banking company with authorisation to accept deposits and carry out regulated banking 
activities. Only a reference is made to the regulation concerning group companies found in the Companies Act, 
SFS 2005:551 (Aktiebolagslagen). 
258 Section 7 of the Ordinance on Capital Injections to Solvent Banks. 
259 Prop. 2008/09:61, 40. 
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Further, Section 15(4) states that a loan will be converted into equity at maturity if no 

repayment has been done within five years from the granting of the loan. However, it is not 

crystal clear whether the state, as a shareholder, will have to bear the cost of resolution.260 

The most problematic part of the Recapitalisation Programme is related to shareholder rights. 

Firstly, it raises the important issue of pre-emptive rights for shareholders in public companies. 

Article 29 of the Second Company Law Directive261 provides that whenever the capital is 

increased by consideration in cash, the shares must be offered on a pre-emptive basis to 

shareholders in proportion to the capital represented by their shares. Similarly, any increase in 

capital must be decided upon by the general meeting.262 The same provisions apply in the 

Swedish Companies Act263 (Aktiebolagslagen).264 Secondly, there is the difficulty related to the 

valuation of an institution, as the issuance of new shares can prevent the dilution of the 

shareholders’ equity interest in the company and the loss of their control rights.265 Finally, 

according to Chapter 11, Section 11 of the Companies Act a decision that the bank shall raise a 

loan must be decided upon by the general meeting. 

In the Pafitis case266, the ECJ was called upon to decide whether the Second Company Law 

Directive was applicable when a bank was placed under a temporary administration by the 

banking supervisory authority. The case concerned Trapeza Kentrikis Ellados AU, a Greek 

bank placed under temporary administration by the banking supervisory authority. It was 

argued by the shareholders that the decision by the temporary administrator267 to increase the 

bank’s capital without holding a general shareholders’ meeting had been a breach of the 

provision laid down in Article 25(1) of the Directive. The ECJ held that the Member States 

had to adopt bank reorganisation measures that did not violate the minimum level of 

                                                            
260 Chapter 2, Section 2 states that losses shall be born, in the first place, by the institution and its shareholders.  
261 Directive 77/91/EEC (13 December 1976). 
262 Article 25(1) of Directive 77/91 EEC. In the Kefalas case, the European Court of Justice (ECJ), held that it is 
settled case law that “the decision-making power of the general meeting provided for in Article 25(1) applies even 
where the company in question is experiencing serious financial difficulties”, C-367/96 Kefalas and Others v Elliniko 
Dimosio (Greek State) and Organismos Oikonomikis Anasygkrotisis Epicheirseon AE (OAE) [1998] ECR 1-2843.  
263 SFS 2005:551. 
264 Chapter 16, Section 2 of the Companies Act, SFS (2005:551), states that a resolution regarding new issue or 
shares must always be adopted or approved by the general meeting of the issuing company where the 
shareholders of the company shall not hold pre-emption rights to subscribe pro rata to the number of shares they 
own or in accordance with the provision of the articles of association. 
265 Alexander, Balancing Prudential Regulation and Shareholders Rights, 68. 
266 C-411/93 
267 The temporary administrator assumed, under Greek law, all the powers and competencies of the management, 
including those of the general meeting of shareholders. 
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shareholder’s protection laid down in Article 25(1) of the Directive. Therefore, to recapitalise 

the bank without the shareholders’ approval violated the minimum level of shareholder’s 

protection in Article 25 and 29. According to the Advocate General, the action taken by the 

administrator was not proportional as the interest of protecting depositors could have been 

achieved by other means such as the creation of a deposit insurance fund. Moreover, it was 

held that a bank placed under temporary administration had not ceased to exist and the 

provision of the Directive was therefore applicable. The conclusion reached by the ECJ might 

have been different had the Cross-border Bank Insolvency Directive or the Commission’s 

proposal been adopted. Yet, the case illustrates EU’s view on the importance of the rights of 

the shareholders. 

Neither the Act, nor the government bill deals with the problems associated with shareholder 

rights. The first and the third issue, concerning pre-emptive rights, and acceptance of loans, 

could be dealt with in the contract concluded between the state and the National Debt Office. 

This would probably be the most convenient method to use for a bank in distress. Albeit, the 

second issue concerning the valuation problem is mentioned briefly in the government bill, 

nothing is mentioned concerning the dilution of shareholders’ equity interest and the loss of 

control rights. It would have been preferred if the Act or the Ordinance had set out clear and 

transparent valuation standards in order to mitigate the risk that the state use its bargaining 

powers to get an un-proportional amount of shares by setting a low value on the shares.268 

Contrastingly, the government bill states that support “may be provided under such 

circumstances that the dilution of shareholders’ equity interest is significantly reduced or 

terminated”.269   

The recapitalisation programme provides the resolution authority with tools whereby an 

insufficiently solvent bank can be returned to balance sheet stability. In a similar way, it will 

enable the bank to continue in business as a going concern until it can be restructured or run 

down. Nevertheless, it raises questions concerning shareholder rights and the problems 

associated with valuation of the new shares.  

 

                                                            
268 However, one has to bear in mind that market-to-market valuation of shares is difficult in times of distress. 
269 Prop. 2008/09:61, 27. 
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4.2.9 Public Ownership 

 

In contrast to the UK’s approach, where temporary public ownership may only be used “if 

necessary to resolve or reduce a serious threat to the financial stability of the financial 

systems”, the intention of temporary public ownership shall be to return the business of the 

bank to the private sector when times are more appropriate, or to wind it up.270 Chapter 4, 

Section 1 sets out the conditions for temporary public ownership. Accordingly, the state has 

the right to nationalise an institution if it is of extraordinary importance from the public 

perspective and the institution fulfils one of the three conditions271: (i) it has a capital ratio 

below two percent (ie ¼ of the legal requirement); or (ii) it refuses to reach an agreement on 

support on conditions found reasonable by the Appeals Board; or (iii) it does not fulfil its 

obligations in the support agreement. A decision to use the temporary public ownership tool 

gives rise to a right to buy out warrants and convertibles issued by the bank. Further, the 

valuation of the shares must be undertaken as though the institution had not received state 

aid.272 Thus, the former shareholders of the bank should not be entitled to take the value which 

has been created by the Riksbank’s loan or the National Debt Office’s support.273 

The two percent criteria is similar to the approach taken in the US, where a bank reaching a 

capital ratio of two percent is considered critically undercapitalised and is put under 

receivership of the FDIC in order to transfer the business to a new entity or wound it down.274 

                                                            
270 Ibid, 40. 
271 The government bill states that an “insolvent” institution shall be subject to temporary public ownership. 
However, neither the Guarantee Programme, nor the Recapitalisation Programme emphasise that. Also, the 
condition for temporary public ownership does not contain any insolvency requirement, see Prop. 2008/09:61, 
40. By allowing an insolvent bank to continue operations, the deposit insurance fund and ultimately the taxpayers 
are at risk, See Lastra, Central Banking and Banking Regulation, 135. Torkel Gregow, the former President and 
Justice of the Supreme Court, states that Chapter 4 must be interpreted as separated from the rest of the act, and 
draws a comparison to Chapter 1, Section 1 of the Act, available at 
<https://www.riksgalden.se/Dokument_sve/om_riksgalden/nyheter/R%C3%A4ttsutl%C3%A5tande%20av%2
0f.d.%20justitier%C3%A5det%20Torkel%20Gregow%20%28inh%C3%A4mtat%20av%20DCCo%29.pdf> 
accessed 10 November 2013. 
272 Chapter 5, Section 1.  
273 In Graininger v the United Kingdom [2012] 55 EHRR SE13, the European Court of Human Rights (ECtHR), 
rejected a challenge by former shareholders of Northern Rock, under Article 1 of Protocol No 1, to the 
compensation implemented following the nationalisation of the bank in 2008. The Court stated that the 
legislation, which prevented former shareholders of a bank to be entitled to take the value which had been created 
by the BoE’s loan, was far from being “manifestly without reasonable foundation”. The Court also emphasised 
that a wide margin of appreciation should be allowed to the State when it comes to measures of economic or 
social strategy.  
274 Section 38, 12 USC § 1831o(c). 
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However, a US bank, after entering into the critically undercapitalised zone, must be declared 

legally insolvent within 90 days. Nevertheless, the two percent criterion has the immense 

advantage of preventing the National Debt Office from delaying closing a bank and reduces 

discretion.  

The second condition means that the state may assume the shares in an institution if one 

shareholder refuses to reach an agreement on support on conditions found reasonable by the 

Appeals Board. It follows from Chapter 4, Section 7 e contratio that the state does not have to 

assume all the shares in an institution. Thus, a shareholder that has accepted an agreement on 

support will not be forced to transfer any shares to the state.275 Furthermore, an institution that 

does not fulfil its obligation as set out in the support agreement will be subject to temporary 

public ownership in order to preserve confidence in the banking and financial system.276   

The temporary public ownership tool must be consistent with the Constitution, the EU 

Treaties, and Article 1 of Protocol No 1 of the ECHR, which is incorporated into domestic 

law by SFS 1994:1219, so that shareholders may not be arbitrarily deprived of their property 

without appropriate safeguards.277 

In the government bill it is argued that there are three reasons why the temporary public 

ownership is proportional and in the public interest. Firstly, it is argued that the temporary 

public ownership should only be used as a last resort in order to maintain confidence in the 

banking and financial system.278 Secondly, since a shareholder receive compensation 

corresponding to the market value of the shares, the shareholder is not deprived his 

possession. Thirdly, the temporary public ownership option will only be applied to banks that 

reach a capital ratio of two percent.   

 

4.2.10 “Other manners” 

 

According to Chapter 1, Section 2 the resolution authority has the right to use “other 

                                                            
275 Prop. 2008/09:61, 75. 
276 Ibid, 54. 
277 Chapter 2, Section 23 of the Instrument of Government 1974 states that no act of law or other provision may 
be adopted which contravenes Sweden’s undertakings under the ECHR. 
278 Prop. 2008/09:61, 54. 
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manners” as a resolution tool. It’s not crystal clear what “other manners” refers to. However, 

in the Carnegie Investment Bank case, support was provided in the form of liquidity 

assistance.279 Hence, it is a thin line between emergency liquidity assistance provided by the 

Riksbank and liquidity assistance provided by the resolution authority, as it is generally 

considered that central banks provide liquidity and not capital.280 Though, the liquidity 

assistance should not be viewed as a replacement for the Riksbank’s emergency liquidity 

assistance role.281 Nevertheless, it does raise the issue of what sort of collateral should be 

acceptable for the resolution authority when undertaking its support role in a situation where 

the institution has already received emergency liquidity assistance from the Riksbank. Albeit, 

the liquidity assistance can improve the liquidity position of a bank, it is still important to 

ensure that the risk of losses on loans made by the bank remains with the bank. 

 

4.2.11 The Failure of Carnegie Investment Bank 

 

The Support Act has only been used once, in the autumn of 2008 in order to nationalise the 

Carnegie Investment Bank (Carnegie).282 Yet, the Carnegie case cannot be viewed as a pure use 

of the Support Act, as a pledge agreement was reached between Carnegie and the National 

Debt Office.283 

On 26 October 2008, the Swedish Riksbank provided emergency liquidity assistance in the 

form of a loan of SEK 1 billion to Carnegie as it was considered systemically important.284 A 

further loan of SEK 1.4 billion in conjunction with a credit facility of SEK 5 billion was 

granted on 28 October, and after Carnegie had provided adequate collateral. Also, Carnegie’s 

parent company D. Carnegie & Co AB provided collateral to the Riksbank in the form of a 

pledge over all the shares in Carneige and Max Mathiessen Holding AB, an insurance broker. 

                                                            
279 See Sjöberg, Lagen Om Statligt Stöd till Kreditinstitut, 586. 
280 Campbell & Lastra, Revisiting the Lender of Last Resort, 457. 
281 See Sjöberg, Lagen Om Statligt Stöd till Kreditinstitut, 591. 
282 The following description of the sequences of the nationalisation of Carnegie is based on report prepared by 
the National Debt Office, Dnr 2008/1780. 
283 SOU 2013:6, 153. 
284 Emergency liquidity assistance was provided in accordance with Chapter 6, Section 8 of the Sveriges Riksbank 
Act, as the Riksbank assessed that Carnegie was solvent. See 
<http://www.riksbank.se/Pagefolders/37314/nr52_beslutsunderlag_Carnegie.pdf> accessed 15 November 
2013. 
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On 29 October, the Support Act was enacted which confers resolution powers upon the 

National Debt Office. At the same time, discussions were taking place between the National 

Debt Office, the Riksbank, and the Financial Supervisory Authority whether to revoke 

Carnegie’s charter. However, the concern of the authorities included the fact that the 

revocation of Carnegie’s charter and the liquidation of the bank would have repercussions on 

the financial system, as a “sudden stop” would result in significant destruction of value. Also, 

Carnegie was too systemically important to be allowed to fail at a moment when markets 

where extremely fragile. Hence, in a liquidation, the State would found itself funding or 

guaranteeing the majority of Carnegie’s balance sheet but without a level of control that 

matched the burden that it had assumed. In a similar way, recapitalisation was not considered 

possible as this could result in capital losses. 

Faced with the fact that neither the state guarantee option, nor the recapitalisation option were 

viable options for dealing with Carnegie’s difficulties, the National Debt Office had a limited 

number of choices. The National Debt Office therefore assessed that a loan would be the 

most suitable option. Consequently, discussions were taking place between the National Debt 

Office and Carnegie, on 8-9 November, in order to reach an agreement on the contractual 

terms. At the same time D. Carnegie & Co AB, the parent company, had contacted Goldman 

Sachs with the specific task to identify possible structural solutions including selling all or parts 

of the failed bank’s business to a private sector purchaser. Subsequently, D Carnegie & Co AB, 

in the morning on 10 November, announced a rescue plan to the National Debt Office, The 

Riksbank, and the Financial Supervisory Authority. The rescue plan, however, was based 

primarily on the assumption that Carnegie would be able to retain its license. 

At 08:00 am, the government decided to authorise the National Debt Office to enter into a 

support contract with Carnegie, whereby Carnegie would receive support in the form of a loan 

of an amount up to SEK 5 billion. Also, the National Debt Office should, according to the 

authorisation, divest its shareholding in Carnegie which would arise as a consequence of the 

contract. At 10:00 am, a contract was concluded between the National Debt Office and 

Carnegie, thus, granting Carnegie SEK 2.4 billion, with an option to borrow up to an amount 

of SEK 5 billion, ie the equivalent amount that the Riksbank had granted. This support 

contract is not publicly available, so it is not possible to assess the conditions for support. 
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However, one of the terms in the contract allowed for a transfer of the collateral held by the 

Riksbank to the National Debt Office. 

At 2.30 PM, the Financial Supervisory Authority informed Carnegie that it would revoke its 

license to conduct deposit taking, and securities activities. The National Debt Office was also 

informed. At 2.31 PM, the National Debt Office wired SEK 2.4 billion plus interest and 

compensation to the Riksbank, whereby the Riksbank transferred the collateral to the National 

Debt Office. At 3.00 PM, the Financial Supervisory Authority announced its decision to 

revoke Carnegie’s charter.285 Following the revocation of Carnegie’s licence, the National Debt 

Office informed D Carnegie & Co AB that it had assumed all the shares in Carnegie and Max 

Mathiessen Holding AB in accordance with the pledge agreement. Moreover, it instructed D 

Carnegie & Co AB to register the National Debt Office as shareholder in its share ledger. Ten 

minutes later, at 3:10 pm, the Financial Supervisory Authority announced that it had reviewed 

its decision to revoke Carnegie’s charter, as a result of Carnegie now being nationalised.286 

Hence, a warning was issued instead. 

Following the nationalisation of Carnegie, the parent company D Carnegie & Co AB brought 

an action challenging the compensation scheme and the valuation assumptions carried out by 

the National Debt Office. The central point of dispute was the interpretation of the valuation 

assumptions in the Pledge Agreement, and in particular, the meaning and application of the 

assumption that such determination should be made “at the time of nationalisation” and in 

“accordance with the principles provided in Chapter 4, Section 3, item 2 and Chapter 5, 

Section 1” of the Support Act. The litigation was heard by the Appeals Board on 9-31 May 

2011, and a judgement was delivered on 3 October 2011. 

Section 6(1) of the Pledge Agreement set out the terms for public takeover of the shares in 

Carnegie and Max Matthiessen AB. Accordingly, if one of the following events occurred, the 

National Debt Office had a right to enforce the pledge: (i) the financial assistance provided 

                                                            
285 The Financial Supervisory Authority’s decision, 10 November 2008, (to be announced 3.00 PM), FI dnr 08-
10273. The Financial Supervisory Authority intervened in accordance with Chapter 15, Section 1 of the Banking 
and Financing Business Act. 
286 The Financial Supervisory Authority’s decision, 10 November 2008, (to be announced 3.10 PM), FI dnr 08-
10273. By revoking Carnegie’s licence, and then ten minutes later return it, the State put itself in a situation where 
it would be very difficult for any shareholder to challenge the valuation, as it’s more or less impossible to evaluate 
a bank’s value when it has no licence to conduct banking businesses.  
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was due for re-payment287; (ii) the Financial Supervisory Authority had announced its decision 

to revoke Carnegie’s charter to conduct banking and financing business288; or (iii) the Financial 

Supervisory Authority had made the decision to revoke Carnegie’s charter in the event that the 

National Debt Office did not nationalise the bank.289 

Section 6(2) of the Pledge Agreement provided that if the National Debt Office nationalised 

whole or part of Carnegie, in determining the amount of compensation to be paid, the 

National Debt Office was required to apply the statutory valuation assumptions set out in the 

Act. Chapter 4, Section 3, item 2 of the Act stipulates that in determining the amount of 

compensation payable per share, the assumption is that the amount shall be equal to the price 

expected upon a sale of the share under normal circumstances. In addition, Chapter 5, Section 

1 of the Act provides that in a litigation concerning the valuation assumption, any financial 

assistance provided should be excluded when determining the amount of compensation to be 

paid.  

The National Debt Office argued that the valuation of Carnegie’s shares should be made at the 

time when the bank’s charter to conduct banking and financing business was revoked 

(“liquidation value”), whereas D Carnegie & Co AB contended that the valuation should be 

made as if the bank still had the charter (“going-concern value”), as it would otherwise be 

deprived of its shares for nothing (or a derisory amount).  

Following the litigation, D Carnegie & Co AB had obtained a written statement from Torkel 

Gregow, the former President and Justice of the Supreme Court, in which he argued that the 

shares should be valued as if the bank’s charter had never been revoked.290 Gregow held that 

there were three reasons for using a going-concern valuation: Firstly, it would be unfair, 

offensive and not appear serious if the people involved in the process already knew from the 
                                                            
287 Although the Loan Agreement is not publically available, the Appeals Board’s does in its judgement refer to 
Section 3(1) of the Loan Agreement which stipulated that repayment of whole or part of the amount should be 
made after a request by the National Debt Office. In other words, the National Debt Office put itself in a 
situation where it would be very easy to nationalise the bank.  
288 It should be noted that there is no requirement in Chapter 4, Section 1 of the Support Act that the bank’s 
charter is revoked. 
289 The difference between the interpretation of situation (iii) and (ii), is that in situation (iii), the Financial 
Supervisory Authority has decided (“made the decision”) but not formally announced its decision. In situation (ii), 
the Financial Supervisory Authority has both made the decision and formally announced it publically.  
290 Gregow’s statement is available at: 
<https://www.riksgalden.se/Dokument_sve/om_riksgalden/nyheter/R%C3%A4ttsutl%C3%A5tande%20av%2
0f.d.%20justitier%C3%A5det%20Torkel%20Gregow%20%28inh%C3%A4mtat%20av%20DCCo%29.pdf> 
accessed 10 November 2013. 
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beginning that the Financial Supervisory Authority would revoke Carnegie’s charter, and then 

ten minutes later review its decision. Secondly, the mere circumstance that the Financial 

Supervisory Authority reviewed its decision, but never issued a new charter, raised to the 

question whether the charter was actually revoked. Finally, Gregow argued that the National 

Debt Office could have nationalised Carnegie without revoking its charter, by utilising option 

(i) or (iii) provided in Section 6(2) of the Pledge Agreement. However, by revoking the bank’s 

charter, the National Debt Office was able to nationalise the bank for a derisory amount. To 

sum up, Gregow held that it was obvious that the National Debt Office had been influenced 

by a profit motive. This, however, had been an unjust enrichment at the expense of D 

Carnegie & Co AB. 

In contrast, the National Debt Office had obtained a written statement from Johan Munch, 

also a former President and Justice of the Supreme Court.291 In his statement, Munch 

contended that the shares should be valued at the particular time the National Debt Office 

nationalised the bank, ie after Carnegie’s charter was revoked, but before the Financial 

Supervisory Authority announced that it had reviewed its decision to revoke the bank’s charter. 

Whether Carnegie’s charter had been actually revoked or not, was, according to Munch, 

irrelevant when assessing the value of the shares. The meaning and application of the valuation 

assumption should instead focus on the price expected upon a sale of the shares under normal 

circumstances. In this regard, Munch held that it must have been obvious that the bank’s 

charter would be revoked, and that the bank therefore would be unable to continue as a going-

concern. Consequently, in placing a value on the shares, the valuer must disregard all existing 

government support and treat the bank as if it was already placed into liquidation. However, 

Much emphasised that it could be discussed whether it was formally right to first revoke the 

bank’s charter and then review the decision, instead of  announcing only one decision.  

The Appeals Board delivered its judgement on 3 October 2011, in which it concluded that 

there were grounds for revoking the bank’s charter. 292 The Appeals Board held that it was 

irrelevant whether the valuation was made at a particular time on 10 November, as a potential 

buyer would have to take into consideration that some or part of the bank’s business could be 
                                                            
291 Munch’s statement is available at: 
<https://www.riksgalden.se/Dokument_sve/om_riksgalden/nyheter/R%C3%A4ttsutl%C3%A5tande%20av%2
0f.d.%20justitier%C3%A5det%20Johan%20Munck%20%28inh%C3%A4mtat%20av%20Riksg%C3%A4lden%2
9.pdf> accessed 10 November 2013. 
292 The Appeals Board, Ä-1-2009, 2 October 2011. 
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placed into liquidation. Furthermore, the Appeals Board concluded that in determining the 

value of the shares, the assumption was that the loan accorded to Carnegie amounted to a 

support operation under the Support Act. Accordingly, the support must be disregarded and 

the shares should be valued as if the bank’s charter was revoked, ie the bank should be 

considered as already placed into liquidation, and not as a going-concern.293 In addition, the 

Appeals Board rejected D Carnegie & Co AB’s case based on procedural failure and held that 

the independent valuer was correct in its interpretation of the statutory provisions that the 

valuation should be made as if the bank had not received any financial assistance, that its 

application of them to the facts was reasonable and professional, and that the valuation should 

stand. 

 

4.3 The Bankruptcy Act 1987 

 

4.3.1 Introduction 

 

Insolvent banks and banks that cannot obtain support under the Support Act are subject to 

insolvent liquidation under the Bankruptcy Act.294 Yet, it is not crystal clear whether a bank will 

be liquidated under Chapter 25 of the Companies Act or subject to insolvent liquidation under 

the Bankruptcy Act in the case the National Debt Office has transferred the profitable parts of 

the business to a bridge bank or a commercial purchaser, leaving behind a so called “bad 

bank”.295 

 

 

 

                                                            
293 In other words, the support had been done strictly and exclusively for the protection of the banking system, 
(and thus the general economy) as a whole, and not at all in the interest of Carnegie itself or its shareholder.  
294 It is unclear whether insolvent SIFIs are subject to temporary public ownership or insolvent liquidation, see 
Prop. 2008/09:61, 40. 
295 In the UK, a bank is either subject to liquidation (a ”bank insolvency order) or a ”bank administration order”, 
See Part 2 and 3 of the UK Banking Act 2009. 
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4.3.2 Conditions for bankruptcy 

 

Under Swedish law, a legal or natural person is judged to be insolvent if it is unable to pay 

obligations when due and that this incapacity is not merely temporary.296 It is not sufficient that 

the debtor is just temporarily unable to pay its debts.297 An insolvent debtor is subject to court-

administered bankruptcy proceedings. Accordingly, a petition for bankruptcy must be made in 

writing to the district court where the debtor should answer in a contentious case relating to 

liability to pay in general.298 Only the corporate debtor, its shareholders or creditors can 

petition for bankruptcy.299 Consequently, while the Financial Supervisory Authority can revoke 

a bank’s charter, it cannot place an insolvent bank into bankruptcy.300  

Moreover, it is first when a debtor is declared legally insolvent by the court that it is placed into 

insolvent liquidation. If the petitioner is a creditor, he must provide information about his 

claim and the circumstances generally upon which he bases the demand to the Court.301 Yet, 

there is a legal presumption of insolvency if the debtor acknowledges that he is insolvent, 

unless there is special reason not to believe in the debtor’s acknowledgement.302.  

 

4.3.3 The administrator  

 

The administration of a bankruptcy estate is managed by one or more administrators whose 

task is to sell the assets and distribute the proceedings among creditors and shareholders. The 

administrator or administrators are appointed by the court to handle the management of the 

                                                            
296 Chapter 1, Section 2, Item 2. 
297 See Welamson & Mellqvist, Konkurs och Annan Insolvensrätt, 39-40. 
298 Chapter 2, Section 1. In the UK, under Section 96 of the Banking Act 2009 a petition order can be made if the 
bank is or is likely to become insolvent, or if the winding-up would be made in the public interest or would 
otherwise be fair. A decision to put the bank into administration is made by the court based on an application 
from the BoE on the basis that the bank is unable to pay its debts, or is likely to become unable to pay its debts as 
a result of the property transfer instrument which the BoE intends to make, Section 143(3) of the Banking Act. 
299 In the UK, an application for a bank insolvency order may be made to the court by the BoE, the PRA or the 
Secretary of State, Section 95 of the Banking Act 2009 
300 The IMF has in its Country Report recommended that the Financial Supervisory Authority should be given the 
right to petition for insolvency of deposit taking institution, IMF Country Report No 11/287, 25. 
301 Chapter 2, Section 4. 
302 Chapter, 2, Section 7. 
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estate.303 Yet, in bank insolvency, special regulations for the participation of a general 

representative in the administration of the bankruptcy are contained in the Banking and 

Financing Business Act. Chapter 13, Section 13 of the Banking and Financing Business Act 

states that were a credit institution has been placed into insolvent liquidation, the Financial 

Supervisory Authority shall appoint a general representative. The general representative shall 

participate in the management of the estate as a trustee together with the administrator or 

administrators appointed pursuant to the Bankruptcy Act. Notwithstanding that a decision has 

been taken regarding allocation of the management of the estate, the general representative 

may participate in the management in its entirety. 

Although the administrator should be able to sell whole or parts of the bank to a private sector 

purchaser, it is unclear whether he can transfer the non-sold part, the residual bank, to a bridge 

bank in order to ensure the supply of such services and facilities as a required to enable it to 

operate effectively. If that is not possible, the administrator must arrange for the bank’s eligible 

depositors to have their accounts transferred to another bank. In addition, arrangements 

should be put in place so that insured depositors receive compensation from the Deposit 

Guarantee Scheme. 

 

4.3.4 Set-off and netting 

 

Chapter 5, Section 15 provides that a claim which may be recognised in the bankruptcy may be 

used by the creditor to set-off claims that the debtor had against him when the bankruptcy 

decision was issued. Set-off may only be exercised in situations where there have been mutual 

credits, mutual debts or other mutual dealings between the bankruptcy and any creditor of the 

bankrupt. For example, the bankrupt owes a creditor 100. A debtor owes the bankrupt 100. In 

this situation, the creditor cannot let the debtor set-off the creditor’s credits against the 

                                                            
303 Chapter 7, Section 2. 
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bankrupt.304 Furthermore, set-off is not possible under the Bankruptcy Act in a situation where 

a debtor owes the bankrupt shares, and where the bankrupt owes the debtor SEK.305  

As the failure of a bank can put a counter party in a difficult position if contracts are 

repudiated or postponed, it is important that the set-off rules also applies to financial 

derivatives, repos and securities contracts. In banking, netting306 and close-out arrangements 

are very common in order to deter the administrator from “cherry picking” among contracts. 

A netting and close-out contract gives the non-defaulting party a right to cancel the executory 

contracts, and then set-off the gains and losses on each contract, so as to produce a single net 

balance owing one way or the other.307 Under industry standard documentation, such as 

financial derivatives under an International Swaps and Derivatives Association (ISDA) Master 

Agreement or repos and securities lending transactions under a Global Master Repurchase 

Agreement or a Global Master Securities Lending Agreement, close-out netting is a core 

feature.  

Therefore, Chapter 5, Section 1 of the Financial Instruments Trading Act308 (Lagen om handel 

med finansiella instrument), from 1991, states that an agreement between two parties in 

conjunction with trading in financial instruments, in other similar rights and obligations, or in 

currencies, pursuant to which a financial settlement shall take place of all outstanding 

obligations in the event of the parties in placed in insolvent liquidation, shall be valid against 

the estate in insolvent liquidation and against the creditors in the insolvent liquidation. The 

same applies to settlement of obligations between two or more participants in notified 

settlement system or an interoperable system, provided the settlement has taken place in 

accordance with the rules of such system. 

 

                                                            
304 See Chapter 5, Section 15 and 16 of the Bankruptcy Act. 
305 The right of a debtor, placed under reorganisation, to agree with a party that an agreement shall be performed 
under the Company Reorganisation Act (and possibly under an analogous interpretation of the Bankruptcy Act), 
should be considered. Chapter 2, Section 2 of the Company Reorganisation Act, entitles the debtor to demand, on 
a contract by contract basis, which particular contract he wishes to disclaim (and thereby bring to an end), and 
which he wishes to keep going. This will be so even if the consequences is that the debtor may decide to disclaim 
one or more contracts with a party but continue with one or more contracts other contracts with the same party 
because they might be profitable to the debtor or because he may wish to continue them for some other reasons. 
306 Unlike set-off, which applies to accrued claims, netting applies to executory or open contracts to deliver 
property or money, Wood, Law and Practice of International Finance, 219. 
307 Ibid, 218. 
308 SFS 1991:980, see also Prop. 1994/95:130. 
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4.3.5 The Cross-border Bank Insolvency Directive 

 

In the EU, the Cross-border Bank Insolvency Directive applies the principle of universality by 

ensuring that only one set of proceedings will be implemented. Consequently, where the 

government or judicial authorities in the home Member State decides on reorganisation309 

measures or winding-up proceedings310, these measures shall be effective in all Member States 

once they become effective in the home Member State. In other words, the Directive provides 

mutual recognition of resolution proceedings and measures, notwithstanding that the 

proceedings are subject to the laws of the home state.  

Article 1(1) provides that the Directive is applicable to all credit institutions and their branches 

set up in Member States other than those in which they have their head offices. The term 

“credit institution” is defined in Article 4(1) of the Banking Consolidation Directive311 as an 

undertaking whose business is to receive deposits or other payable funds from the public and 

to grant credits for its own account; or an electronic money institution within the meaning of 

Directive 2000/46/EC. The home Member State is determined by the main authorising 

authority, and there is therefore no need to establish the centre of main interest of the debtor 

as there is in the case of the EU Insolvency Regulation.312 In other words, there is no room for 

local winding-up of local branches under local law. 

 

4.3.6 Why the Bankruptcy Act is unsuitable for banks 

 

Applying the Bankruptcy Act on banks raises some concern. Firstly, there are different 

objectives behind the Bankruptcy act, and the Support Act. Whereas the administrator of a 

corporate bankruptcy seeks to maximise assets in the interest of the creditors, the objective 

behind the Support Act is to counter a risk of severe turbulence in the Swedish financial 

                                                            
309 Reorganisation measures mean measures which are intended to preserve or restore the financial situation of a 
credit institution and which could affect third parties’ pre-existing rights, including measures involving the 
possibility of a suspension of payments, suspension of enforcement measures or reduction of claims, Article 2. 
310 Winding-up proceedings mean collective proceedings opened and monitored by the administrative or judicial 
authorities of a Member State with the aim of realising assets under the supervision of those authorities, including 
where the proceedings are terminated by a composition or other, similar measure, Article 2. 
311 Directive 2006/48/EC. 
312 See Council Regulation (EC) No 1346/2000. 
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system. Accordingly, the Bankruptcy Act does not protect and enhance financial stability, or 

minimise the impact failure on the banking system. However, the failure of Northern Rock in 

the UK, which was not considered a systemically important bank as it was a mortgage bank 

with no significant cross-border operations, illustrates the difficulties of applying normal 

corporate insolvency proceedings on banks.313 Also, the collapse of Barings Bank, which was 

not of systemic importance in the UK, resulted in a number of small to medium-sized 

investment banks in London and elsewhere reporting to have suffered deposit withdrawals.314 

Consequently, contagion effects are likely to occur by any uncertainty or lack of confidence.315 

Secondly, the trigger for the initiation of insolvency proceedings appears inappropriate to apply 

to banks. In banking, the inability to pay obligations when they fall due is not necessarily proof 

of insolvency.316 Normally, the regulatory determination that the bank’s capital is impaired 

occurs before the determination of insolvency.317 Moreover, bank insolvency proceedings must 

be triggered much earlier and therefore precede general bankruptcy proceedings in order to 

avoid credit losses and disruption on the financial markets. Thus, a trigger should be based on 

a quantitative measure based upon some mandatory capital ratio or a combination of some 

capital and liquidity ratios.318  

Thirdly, there is the risk that the commencement of insolvency proceedings may fail to ensure 

the continuity of payment services, thus resulting in a “sudden stop” which could cause a 

significant destruction of value, termination of contracts and positions.319 Although, an 

administrator of a commercial company can continue to trade whilst in insolvency, a bank 

cannot, since no one would voluntarily deal with an insolvent bank.320 Not even for a short 

                                                            
313 See Campbell & Lastra, Revisiting the Lender of Last Resort, 474. 
314 See Herring, Conflicts Between Home and Host Country, 16, and Crockett, Why is Financial Stability a Goal 
of Public Policy, 11. 
315 The IMF concluded in its country report that “As an orderly winding-up of non-systemically important deposit 
taking institutions in liquidation is not formally assured, depositors have every incentive to try to withdraw their 
funds, increasing losses of insured depositors, promoting contagion and creating a bias toward avoiding this by 
nationalization or use of public funds via the Support Act potentially even in non-systemic cases”, IMF Country 
Report No 11/287, 22. 
316 Hüpkes, Insolvency – why a special regime for banks?, 10. 
317 Ibid. 
318 Campbell and Lastra, Definition of Bank Insolvency, 31. 
319 Chapter 8, Section 2 states that if the debtor conducted a business operation, the administrator may, if it is 
lawfully possible, continue with the operation on behalf of the bankruptcy estate to the extent that it is 
purposeful. However, the administrator shall get an approval from the Supervisory Authority before any decision 
is taken to continue the bank’s operations, see Chapter 7, Section 10. 
320 Gleeson, Legal Aspects of Bank Bail-Ins, 3. In order for the bank to enter into new hedging, derivatives or 
other transactions, it will require the posting of collateral, Randell, Legal Aspects of Bank Resolution, 4. 
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period can a bank trade. As Gleeson put it “the essence of banking is solvency, and an 

insolvent bank is by definition not a going concern”.321 Consequently, the administrator would 

have no other choice than sell the assets, sometimes to some “fire sales” which could cause 

massive value destruction and thereby transmit contagion to other banks as it would depress 

prices of similar assets held by other banks. 

Fourthly, albeit an administrator shall have the special insight and experience required for the 

task, he cannot be expected to have the insight necessary to take quick decisions needed to 

restore financial stability.322 For instance, it is not clear whether the administrator shall arrange 

for the bank’s eligible depositors to have their accounts transferred or to receive their 

compensation from the National Debt Office. Similarly, the appointment of a general 

representative raises some concern as he shall participate in the management of the estate as a 

trustee together with the administrator or administrators appointed pursuant to the Bankruptcy 

Act. In addition, the appointment of a general representative raises the question of conflict of 

interest in a situation where the administration is to be divided and an administrator is to be 

appointed for each part of the administration. For instance, the administration might have 

been divided as of conflict of interest reasons, thereby, by allowing the general representative 

to participate in the management in its entirety there is the risk that he also will be infected by 

the conflict of interest.323 

Finally, whereas an administrator is accountable to the Supervisory Authority 

(Tillsynsmyndigheten i konkurser)324, it is unclear whether the general representative is accountable 

to the Financial Supervisory Authority or the Supervisory Authority.  

 

4.4 Liquidation 

 

Liquidation of a distressed bank has usually been embraced as the simplest resolution 

procedure. Yet, it is not necessarily the least costly as a valuable depositor base gets dissipated, 
                                                            
321 Gleeson, Legal Aspects of Bank Bail-Ins, 3. 
322 Chapter 7, Section 1, Item 1. See also Viotti, Dealing With Banking Crises, 55. 
323 The problems concerning conflict of interest in administration has been subject to a debate recently, see 
Wenne & Åbjörnsson, Angående Fråga om Jäv för Konkursförvaltare. 
324 The administration of the estate is subject to the supervision of a Supervisory Authority, which is part of the 
Enforcement Authority (Kronofogdemyndigheten), Chapter 1, Section 3, item 2. 
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vital banking services in a community may be disrupted, and confidence in the banking system 

may be seriously damaged.325  

Voluntarily liquidation, and involuntarily liquidation based on a decision by the Swedish 

Companies Registration Office is regulated in Chapter 25 of the Companies Act. However, if 

the bank’s charter is revoked, Chapter 10, Section 31 of the Banking and Financing Business 

Act provides that the bank should immediately be placed into liquidation unless the bank has 

been granted instead a charter to conduct other financial business. 

Neither the Banking and Financing Business Act, nor the Companies Act sets out any special 

objectives of a bank liquidator. However, the objectives should be twofold. The first objective 

should be to work with the National Debt Office so as to arrange for the bank’s eligible 

depositors to have their accounts transferred to another financial institution or receive 

payment from the Deposit Guarantee Scheme. The second objective is to wind-up the affairs 

of the bank so as to achieve the best result for the bank’s creditors as a whole.326  

 

4.5 Reorganisation 

 

Chapter 1, Section 3 of the Company Reorganisation Act327 states that the provisions of the 

Act regarding debtors shall not apply to banking companies, saving banks member banks, 

credit market companies, insurance companies, securities companies, clearing organisations 

and central securities depositaries.   

                                                            
325 Lastra, Legal Foundations of International Monetary Stability, 130-131. The HQ Bank case is an exception, but 
this could be explained by the nature of its business – private banking for high-net-worth clients, investment 
banking and mutual funds, see IMF Country Report No 11/287, 22. 
326 See Chan Ho, Bank Insolvency in the United Kingdom, 390. 
327 SFS 1996:764. 
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5. Developing distress resolution 
procedures for financial institutions 
 

 

 

5.1 Introduction 

 

Albeit, the tool box available under the Support Act is large, there are few mandated 

procedures, and therefore little predictability.328 Also, the lack of a legally mandated procedure 

for handling banks in distress, gives the National Debt Office too much discretion which can 

erode confidence in the financial markets. Though, what is needed in Sweden is a framework 

that provides legally mandated and prompt procedures for structured early intervention and 

winding-up of systemic banks, as well as non-systemic banks. Hence, this would increase 

predictability and transparency, as well as protect shareholders and creditors.329  

This chapter analyses the issues and features that require attention in legislation, and provides a 

proposal for a regulatory reform of the Support Act that would enhance effectiveness and 

provide better predictability. The proposal is based upon the current developments in the US, 

the UK, and in the EU for resolving banks in distress. Since the Commission’s proposal is a 

minimum harmonisation Directive, national authorities will be able to retain more specific 

tools and powers than those set out in the Directive in order to handle banks in distress.330 

However, these specific tools and powers must be compatible with the principles and 

objectives of the EU, and not pose obstacles to effective group resolution.331  

Albeit, the US and the UK resolution regimes are viewed as models, one has to bear in mind 

that national banking systems differ very significantly. For example, few countries resemble the 

                                                            
328 See Wihlborg, Developing Distress Resolution Procedures, 30. 
329 See IMF Country Report No 11/287, chapter IV. 
330 The measures proposed in the discussion that follows should fall within the ambit of what is considered 
compatible with the principles and objectives of the EU. 
331 COM(2012)280 final, 12. In the proposal, a tool consisting of ring-fencing assets would not be compatible 
with the framework.  
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banking system in the US, with its large number of relatively small regional banks, or the UK 

banking system, with a small number of very large and globally active institutions.332 In 

contrast, Sweden has a concentrated banking sector with a small number of large systemic 

institutions.333 

 

5.2 The roles of the relevant authorities in a resolution framework 

 

The question of which authorities should be involved, in one way or another, when a bank is 

in financial difficulties is an important issue to be addressed from a shareholder and creditor 

perspective, as well as in a cross-border context. Normally, authorities such as the central bank, 

the bank regulator, the Ministry of Finance, and the deposit insurance agency are likely to have 

a role to play in the resolution process and the insolvency process.  

Under the Support Act, decisions on support are made by the National Debt Office without 

the requirement to consult both the Riksbank and the Financial Supervisory Authority. 

Notwithstanding this approach would be possible under the proposed CMD which leaves it 

open to the Member States to designate the appropriate resolution authority, it is not sufficient 

to ensure shareholder and creditor rights. Also, there is no requirement to consult with the 

competent authorities before placing a bank under resolution.334 In contrast, before exercising 

special resolution powers in the UK, the BoE must consult both the Treasury and the PRA.335 

The involvement of three authorities in the decision seeks to ensure a fair balance and a wider 

legitimacy.336 Under the Dodd-Frank Act, the FDIC may only exercise its resolution powers 

after being appointed as receiver, a process which requires that the Treasury Secretary, upon 

recommendation by two-thirds vote of each of the board of the Federal Reserve and the board 

of directors of the FDIC337, makes a determination that a financial company is in default or 

                                                            
332 Randell, Legal Aspects of Bank Resolution, 10. 
333 IMF Country Report No 11/287, 19. 
334 COM(2012) 280 final, Article 13. 
335 Section 4 of the Banking Act 2009. 
336 See Hüpkes, Allocating Cost of Failure Resolution, 117. 
337 In the case of a broker or dealer, or a company whose largest US subsidiary is a broker or a dealer, the 
commissioners of the Securities and Exchange Commission will vote. Similarly, the Federal Insurance Office will 
vote in the case of an insurance company or a company whose largest US subsidiary is an insurance company, 
Section 203(a)(1)(B) and (C) of the Dodd-Frank Act. 
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danger of default, that the failure of the financial company and its resolution under otherwise 

applicable federal or state law would have serious adverse effects on financial stability in the 

US, and that no viable private sector solution is available to prevent the firm’s default.338 

Accordingly, it would have been preferable if the Swedish and the EU’s approach had involved 

several authorities in the decision whether to resolve a failing bank. Alternatively, there should 

be a judicial process to initiate resolution of a failing bank. In a judicial process it would be 

necessary for the Financial Supervisory Authority to make an application to a special division 

set up within the Court of Appeal for the initiation of resolution. An application should be 

made once the Financial Supervisory Authority has made the relevant determination about the 

financial health of the bank. It is then for the court to decide whether the bank has reached the 

trigger of resolution as set out in the resolution framework. The Court of Appeal could have a 

special division composed of one judge, two auditors, and two lawyers with special expertise 

and knowledge of the financial system and bank failures. The rules of this special division 

should be framed to promote speed, efficiency and flexibility in order to preserve financial 

stability. There should also be scope of judicial review to challenge the Court of Appeal’s 

factual determination of compulsory resolution in accordance with Article 6(1) ECHR. An 

appeal should therefore be made to the Supreme Court. The advantage of having a judicial 

process rather than an administrative process is that it may provide greater accountability and 

ensure that the rights of all affected parties are adequately protected.339 

Finally, there is the question whether the National Debt Office is the most suitable authority to 

handle bank resolutions. Indeed, there is the potential conflict of interest which exists as a 

result of the National Debt Office both being a major creditor in bank insolvency as well as 

the receiver of the bank. In a similar way, the Riksbank should not be conferred any resolution 

powers as its goal is to maintain price stability. Dealing with troubled banks is a “micro task”, 

in contrast to price stability which is a “macro task”. Therefore, the banking Law Committee 

proposed that resolution powers should be conferred on a separate public authority called the 

Crisis Management Authority. The advantage of conferring resolution powers to a separate 

resolution authority is that this authority will have one clear goal; resolve failing banks without 

                                                            
338 Section 203 of the Dodd-Frank Act. 
339 In the IMF/World Bank Report, it is recognised that both the administrative and the judicial approach present 
advantages and disadvantages. However, no attempt is made to propose that one system us better than the other, 
IMF/World Bank Report, 18. 
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causing disruption to the financial stability. Hence, a separate authority for handling bank 

resolution would ensure that there is no risk of conflict of interest. 

 

5.3 Separate utility banking from casino banking 

 

It is not only in the US and in the UK that banks are considered Too Big To Fail, too complex 

and too interconnected to fail, but also in Sweden.340 A recent analysis made by Svenska 

Dagbladet shows that the failure of one of the four Swedish banks Nordea, SEB, Swedbank, 

and Handelsbanken would have severe consequences to the financial stability and the economy 

as a whole in Sweden. In July 2008, the sum of all assets held by these four banks amounted to 

SEK 5 000 billion, and five years later on to an amount of SEK 6 300 billion.341 In comparison 

to Swedish’s GDP, which amounted to SEK 3 500 billion for 2012, this highlights the 

oversized banking sector in Sweden and the risk of spillover effects should one of these banks 

fail.342 Currently, Swedish banks are heavily dependent on wholesale funding and mortgage 

lending. Thus, a sudden drop in Swedish property prices could have knock-on effect on 

consumption and unemployment, with negative repercussions on banks as it would be difficult 

to obtain liquidity on the wholesale markets.343 Also, in a recent report, the IMF concludes that 

the extensive activity of Sweden’s very large and concentrated banking sector in Denmark, 

Finland and Norway, could have sizeable spillover effects across the Nordic region.344  

Consequently, a structural reform is needed as this would reduce the probability of bank 

failures and make resolution of deposit-taking and other essential activities easier.345 In the US, 

                                                            
340 Banks that were considered TBTF prior to the crisis are now even bigger. JP Morgan Chase, for instance, has 
grown from $1.6tn in 2007 to $2.4tn, as a result of its acquisition of Bear Stearns and Washington Mutual. 
Further, in 2007, there were only six banks in the world with assets more than $2tn. Today there are thirteen 
banks, Jenkins, Unfinished Business in Battle to Fix the Banks.  
341 Neurath, Svenska Bankers Tillgångar Rekordstora. SvD. 
342 Ibid. 
343 See IMF Press Release, No 13/325, September 5, 2013. See Llewellyn who argues that a structural separation 
both have practical and analytical problems, and that there is no certainty that a separation would reduce the 
likelihood of failures as banks would find ways around such regulation, Llewellyn, Post Crisis Regulatory Strategy, 
38.  
344 IMF Press Release, No 13/325, September 5, 2013. 
345 Llewelly argues that a separating commercial banking from investment banking would be either impractical or 
largely irrelevant. “Prohibiting commercial banks from conducting some forms of speculative activity would not 
reduce it in total but shift that activity elsewhere in the system and there can be little confidence that the 
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the Glass-Steagall Act346, between 1933 and 1999, banned commercial banks from a range of 

investment banking activity and securities trading on their own account. This meant that 

commercial banks were prohibited from investing in equities, derivatives and other complex 

structured products, as this would prevent commercial banks from being “contaminated” by 

different types of risk encountered in these activities.347 Due to the liberalised view on financial 

regulation in the 1990s, banks were allowed to conduct both activities.348  

However, the recent financial crisis made it evident that there is a need to separate “casino 

banking” from “utility banking” in order reduce the risk of contagion. For this reason, Section 

619 of the Dodd-Frank Act, known as the Volcker Rule, restricts deposit-taking banks from 

engaging in certain types of market oriented activity (proprietary trading).349 A similar approach 

has been suggested in the UK by the UK’s Independent Commission of Banking, also known 

as the Vicker’s Report after its chairman Sir John Vickers. The Commission concludes that 

deposit-taking and other essential activities of UK financial groups should not be allowed to 

coexist within the same legal entities as investment banking, ie ring-fence retail activities. Such 

structural separation would, according to the Commission, help insulate retail banking from 

external financial shocks, as well as the problems arising from global interconnectedness.350  In 

the EU, the Liikanen Group appointed by the European Commission, has recently proposed 

that it is necessary to require a legal separation for larger banks of certain particular financial 

activities from deposit-taking within the banking group. The activities to be assigned to a 

separate entity would be proprietary trading of securities and derivatives, and certain other 

activities closely linked with securities and derivatives markets, if those activities amount to a 

                                                                                                                                                                                     
institutions conducting this business would not be systemically significant even though they may not be 
conducting core commercial banking business”, Llewellyn, Post Crisis Regulatory Strategy, 37. 
346 Banking Act of 1933, Pub No 73-66 48 Stat 162. 
347 See Ibid. 
348 Albeit, Lehman Brothers was not a commercial bank conducting core banking business, its failure did impose 
substantial systemic costs, see Ibid, 37. Its business model, which emphasised high leverage, countercyclical 
investments in real estate, and subprime mortgage origination and securitisation, was extremely risky, Bromley & 
Phillips, International Lessons From Lehman’s Failure, 431.  
349 The rule, which is likely to be implemented by the end of 2013, prohibits any banking entity from engaging is 
short-term trading in securities, derivatives or commodity futures. Though, the rule is very controversial and the 
key concern, as expressed by the US Chamber of Commerce, is the ability to raise capital through corporate 
bonds, see Chon, US Chamber of Commerce Urges Rethink on Volcker Rule. 
350 In the UK, there is currently a debate whether the ring-fencing requirement would have unintended anti-
competitive consequences on a domestic and international level, as the UK approach can be characterised as 
more far-reaching than that of its European counterparts, see Katz, UK Bank Ring-fencing, 697. 
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significant share of the bank’s business or can be considered significant from the viewpoint of 

financial stability, ie ring fence trading activities. 

By requiring banks to separate deposit-taking activities from investment banking activities ex 

ante, it will be easier to resolve failing banks. As Randell states “[t]here is no doubt that the 

resolution of deposit-taking and other essential activities is made significantly more difficult if 

they have to be separated from other non-essential activities at the point of resolution”.351 

Similarly, a separation would make it easier for the bank and the resolution authority to draw 

recovery and resolution plans. Yet, the existence of different proposals is problematic as it may 

provide incentives for regulatory arbitrage, ie financial institutions may have an incentive for 

forum shopping. Also, it may create unintended barriers for smaller Swedish banks and could 

affect international competiveness of Sweden’s largest banks.352 Accordingly, what is needed is 

an international standard in order to address the TBTF problem.  

 

5.4 Preparation and prevention 

 

A key point that policymakers should consider is whether banks in their jurisdiction are likely 

to be resolvable at all. Whereas the US, the UK, and the Commission’s proposal require banks 

and supervisors to draw up recovery and resolution plans, as described in the previous section, 

no such requirement can be found under the Swedish Support Act. The rationale for Living 

Wills is to provide the resolution authority with a rapid understanding of a bank’s corporate 

group structure, the nature and location of its assets and liabilities and the interrelationship 

between the various members of the corporate group.353 Similarly, Living Wills contributes to 

enhanced predictability and transparency as it sets out a road map in order for the resolution 

authorities to respond quickly and with certainty. 

As the IMF report highlights, the extensive activity of Sweden’s very large and concentrated 

banking sector in the Nordic countries, could have sizeable spillover effects in the Nordic 

region, should one of the systemic banks fail. Accordingly, a Swedish resolution regime should 

                                                            
351 Randell, European Banking Union and Bank Resolution, 33. 
352 See Katz, UK Bank Ring-fencing, 1. 
353 Nalbantian, Liwing Wills, 639. 
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require banks and the resolution authority to develop recovery and resolution plans similar to 

those proposed by the Commission. The bank’s recovery plan should set out how the bank 

will restructure itself, while at the same time, ensure crucial banking functions.354 If the 

resolution authority considers that the submitted plan fails to satisfy the minimum 

informational requirement, and that additional information is necessary, it may require the 

recovery plan to be revised. Once the plan satisfies the requirements, it should be divided into 

one public section that will be published, and one confidential section. Moreover, there should 

be a requirement to update the plan when the capital ratio hits a certain trigger point, or when 

the bank turns to the Riksbank for emergency liquidity assistance. Similarly, the resolution 

authority should develop a resolution plan together with the host resolution authorities, in 

order to enable for a common approach to resolve banks with cross-border activities.355  

However, it is important that there are clear requirements on how to develop and report these 

Living Wills to the resolution authority. For example, the first Living Wills under Title I of the 

Dodd-Frank Act were to be submitted to the FDIC by July 1, 2012. None of the plans 

submitted by JP Morgan Chase & Co, Goldman Sachs Group Inc and Citigroup Inc satisfied 

the requirements. The banks were therefore required to submit new versions.356 This suggests 

that the Living Wills do not address the TBTF problem properly and that there is a risk that 

regulators, instead of pulling the resolution trigger, will allow troubled banks to submit new 

plans.  

Although, the Living Wills raises some concern whether they will be as effective as the policy 

makers believe, it is important to remember that the aim of the Living Wills is to contribute to 

the preparedness for the initiation of resolution and insolvency procedures by simplifying the 

information issue when handling a bank in distress.357   

 

                                                            
354 An interesting thought is how the Carnegie case would have been handled if Carnegie had developed a 
recovery plan when the financial situation of the bank was worsening. 
355 Conflict of interest between home and host authorities may appear if branches or subsidiaries are considered 
systemic in the host country but not in the home country. 
356 See Hamilton, Biggest Banks’ Wind-Down Plans Seen Failing to Cut Risks. 
357 See Wihlborg, Developing Distress Resolution Procedures, 36. For example, it must have been near impossible 
for the resolution authorities to foresee the extent of the credit crunch in 2007, and the complexity of corporate 
structures and business models. However, information which is difficult to obtain on short notice, such as the 
impact of resolution actions on certain critical contracts, could have been easier to foresee if resolution plans had 
been developed.   
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5.5 Trigger for resolution 

 

It seems inevitable that the trigger point for resolution must be set prior to normal corporate 

insolvency proceedings, and that some regulatory discretion may be necessary. The Swedish 

approach for trigger resolution is, as stated above, not satisfactory. However, there remains 

much debate about the question when a bank should enter resolution. The leading authority on 

this matter, the FSB, opined in its Key Attributes that:  

“Resolution should be initiated when a firm is no longer viable or likely to be no longer 

viable, and has no reasonable prospect of becoming so. The resolution regime should 

provide for timely and early entry into resolution before a firm is balance-sheet 

insolvent and before all equity has been fully wiped out. There should be clear 

standards or suitable indicators of non-viability to help guide decisions on whether 

firms meet the conditions for entry into resolution”.358 

Although the Key Attributes was endorsed by the G20 at the Cannes Summit in November 

2011, it is unfortunate that the first and second sentences appear to be mutually 

contradictory.359 Since, as Goodhart points out, “there are always grounds for hope, waiting 

until a bank “has no reasonable prospect of becoming [viable]” just about inevitably means 

that entry into resolution will be neither timely nor early”.360 Applying the first sentence “no 

reasonable prospect of becoming” viable, will result in little predictability and also be strongly 

contested by shareholders and creditors as expropriation. Therefore, the second sentence 

requiring “timely and early entry into resolution” should be given priority over the first 

sentence. Nevertheless, the question remains of what constitutes clear standards or suitable 

indicators of non-viability.  

The approach taken in the US, where capital triggers indicates the threshold for intervention, is 

an interesting alternative.361 When the FDICIA was enacted in 1991, it was argued that a capital 

intervention threshold would provide the shareholders with an opportunity to raise sufficient 

                                                            
358 Section 3(1) of the FSB Key Attributes. 
359 See Goodhart, When should a bank enter resolution?, 603, and Institute of International Finance, Making 
Resolution Robust, 63. 
360 Goodhart, When should a bank enter resolution?, 603. 
361 The Swedish Financial Crisis Committee concludes in its recent report that there is no need for introducing a 
PCA similar to the one in the US, SOU 2013:6, 261-269.  
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new equity funding to lift the bank’s equity ratio to an acceptable level.362 Yet, the use of capital 

triggers resulted in much criticism in the aftermath of the crisis as capital triggers appeared to 

be a lagging indicator of a bank’s financial health. In addition, capital triggers did not take into 

account the “hidden” nature of much of the risk that banks had put in off-balance sheet 

structures.363 It turned out that banks that became insolvent had capital well above the bottom 

threshold level and also higher capital ratios than those of the successfully surviving banks.364 

Thus, what is needed is a trigger that is not based on the book value of equity to the book 

value of total assets.  

In contrast, the trigger for resolution in the UK, where a bank should enter into resolution 

when the PRA forms the opinion that the bank is failing, or is likely to fail, to satisfy its 

threshold condition for authorisation under the Financial Services and Markets Act of 2000, 

gives the authorities both some relatively objective capital requirements and some subjective 

requirements. The drawback with such a trigger for resolution is that the subjective 

requirement gives rise to the risk of regulatory forbearance as the PRA may delay the triggering 

of SRR as a consequence of TBTF, uncertainty of regulatory failure, or fear of legal challenge 

from shareholders, directors and creditors of the bank 

A similar approach is taken under the CMD, where resolution is triggered when an institution 

is failing or is likely to fail. Additionally, there should be no reasonable prospect of private 

sector or supervisory action preventing the failure, and resolution action must be necessary in 

the public interest. According to the proposal, the condition is fulfilled when: i) an institution 

is, or is to be, in breach of the capital requirements for continuing authorisation; ii) when the 

assets of the institution are, or are to be, less than its liabilities; iii) when the institution is, or is 

to be, unable to pay its obligations as they fall due or; iv) when the institution requires 

extraordinary public financial support.365  

Conversely, Goodhart suggest that one trigger could be to let the market decide if a bank is 

non-viable. Thus, if the market believes that a bank is insolvent and likely to be non-viable, the 

bank will not be able to obtain liquidity on the money markets. If so, the bank will have to turn 

                                                            
362 When should a bank enter resolution?, 604. 
363 Krimminger & Lastra, Early Intervention, 66.  
364 Goodhart, When should a bank enter resolution?, 604. 
365 COM(2012) 280 final, 26. 
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to the central bank for LOLR assistance. “Requiring such LOLR for, say, longer than five 

consecutive days could be taken as a threshold for early intervention”.366 

To sum up, what is needed is a trigger that entails a combination of quantitative (such as 

capital adequacy) and qualitative triggers (such as considerations of the impact resolution will 

have on markets, financial market infrastructure, and on the economy), that are considered 

predictable by the market participants, ie banks, shareholders, counterparties, and creditors.367 

The US procedures for early intervention are legally mandated and therefore increase the 

predictability of actions and procedures, thus reducing discretion. In contrast, the UK and the 

Commission’s approach allow greater discretion. Nevertheless, they provide more predictable 

triggers for resolution than the approach taken in Sweden.  

 

5.6 Resolution tools 

 

The orderly resolution of a bank is essential in maintaining public confidence and minimising 

the risk of contagion. Therefore, once a troubled bank reaches the trigger point for resolution 

there should be mandated procedures in place as well as a clear toolbox. The resolution 

authority should use the tool that: (i) can be used without recourse to taxpayers’ money; (ii) 

enables the bank as a going-concern following the initiation of resolution; and (iii) that does 

not significantly disrupt the financial markets or the economy at large. The resolution plan will 

provide some help in evaluating and determine which resolution tool that should be used. 

Moreover, the appointment of a special manager who could work together with the bank’s 

management would undoubtedly make it easier to make an assessment of the bank’s condition 

and the resolution tool that is most suitable.368  

The asset separation tool, the private sector purchase tool, and the Bridge Bank tool are all 

classic resolution tools. However, all these tools raise the concern of what assets and which 

method that should be used to transfer assets of the troubled bank. Indeed, a structural reform 

which bans deposit-taking banks from investment banking activities would make it easier to 
                                                            
366 Goodhart, When should a bank enter resolution?, 604. 
367 See FSB Key Attributes, 51. 
368 This special manager proposed here should, in contrast to the Commission’s proposal, not be conferred all the 
powers of the management of the institution or the power to override any duty of the management. 
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separate assets. However, the major concern is the treatment of creditors and whether set-off 

and netting arrangements will be allowed. In a similar way it raises the question how the assets 

should be valued. Accordingly, it is important that there is a clear ex ante transfer policy set out 

so the resolution authority cannot “cherry pick” which assets and contracts to transfer.369 Also, 

it is desirable if a no-creditor-worse-of principle is established in order to ensure that no 

creditors are put in a worse position than they would have been had the bank been liquidated. 

The temporary public tool provided under the Support Act and the SRR in the UK should 

only be used as a last resort when there is no realistic prospect of a private sector purchaser 

being interested in purchasing either whole or part of the financially distressed bank. Indeed, 

the state should not own banks and therefore this tool should only be used when all other 

resolution tools have been fully explored and found not appropriate. In this regard, the SRR in 

the UK provides two clear conditions when the tool can be used. Firstly, that it is necessary to 

place a failing bank into temporary public ownership in order to resolve or reduce a serious 

threat to the stability of the financial system of the UK. Secondly, that it is necessary to protect 

the public interest.370 Before concluding that these conditions are satisfied, the Treasury must 

consult with the BoE and the PRA.371 

The Bail-in which was first introduced in the FSB’s Key Attributes has been greeted by 

regulators and market participants. Bail-in was used to resolve the largest Cypriot banks, Bank 

of Cyprus and the Cyprus Popular Bank (also known as Laiki bank).372 It is also one of the 

tools proposed in the CMD. Bail-in operates through a mechanism whereby claims of the 

bank’s subordinated creditors, and some of its senior creditors, are written down (“haircut”), 

or converted into equity at the point of non-viability.373 Bail-in can be used either separately or 

                                                            
369 See LaBrosse, Save Banking, Not Banks, 345. 
370 Section 9(2) and (3) of the Banking Act 2009. 
371 Section 9(4) of the Banking Act 2009. 
372 In late March 2013, the Central Bank of Cyprus used the bail-in tool to restructure the two banks, Bank of 
Cyprus and Cyprus Popular Bank. The bail-in measures left depositors subject to the standard EU Deposit 
Guarantee Scheme of €100,000 untouched, but provided for conversion of 37.5 percent of uninsured deposits of 
Bank of Cyprus into shares, and the freezing of a further 22.5 percent with the possibility of a further bail-in after 
an independent valuation of Bank of Cyprus’s assets. An additional 10 percent of the frozen deposits were bailed-
in in late July, thus bringing the total bail-in to 47.5 percent. As a result, a depositor holding €1 million would have 
€100.000 covered by deposit insurance, 37.5 percent of €900.000 would be subject to bail-in (€337.500), and an 
additional 10 percent would be subject to further bail-in (€90.000), Mendelson, Bail-ins and the International 
Investment Law of Expropriation, 475. On 7 June, the Supreme Court of Cyprus refused jurisdiction over 
applications filed by creditors subject to mandatory bail-in and deposit freezes. For a summary of the Court’s 
ruling, see Giotaki, The Cypriot “Bail-in Litigation”.  
373 Gleeson, Legal Aspects of Bank Bail-Ins, 1. 
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in combination with one of the other resolution tools. It does not provide any liquidity 

injections, so the bank must be creditworthy in order to survive as no counterparty would 

voluntarily deal with an insolvent bank.374 Therefore, only insufficiently solvent banks can be 

subject to the bail-in tool. 

The primary objective is to enable the bank to avoid a sudden and disorderly liquidation by 

enabling it to continue in business as a going concern until it can be restructured or run 

down.375 Accordingly, bail-in should not constitute an event of default that permits the creditor 

to accelerate or terminate financial contract entered into with the bank.376 The FSB has 

emphasised that the resolution authority should be allowed to exercise a temporary stay of up 

to 48 hours under netting arrangements.377 By preventing a sudden stop of the bank’s business, 

it reduces contagion and preserves critical functions. Moreover, while the bridge-bank 

preserves the going concern value of some, or all of the functions of the bank, it is not 

generally suitable for group structures or SIFIs as the authorities are in charge of the business. 

The bail-in tool has therefore been favoured as the bank remains as a going concern without 

the authorities being in charge of the bank.  

According to the CMD, the resolution authorities should have the powers to bail-in all 

liabilities of the institution. The Directive mandates that at least 8 percent of the liabilities of 

the institution should be subject to bail-in. Thus, by setting a requirement above the minimum 

capital adequacy requirement, the resolution authority should be able to recapitalise the bank 

without recourse to tax payer funds. Certain liabilities are, however, excluded such as secured 

liabilities, covered deposits and liabilities with an original maturity of less than one month. 

Derivatives’ liabilities may be excluded if deemed necessary or appropriate to ensure the critical 

operations and its core business lines or financial stability.378  

The Bail-in tool is by far the most controversial element of the CMD, and the debate has been 

centred on the level of discretion that should be left open to the resolution authorities in 

                                                            
374 Ibid, 3. 
375 Ibid, 1. 
376 Under a so called “ipso facto clause” in a financial contract, the initiation of insolvency or resolution 
proceedings will be an event of default, permitting the non-defaulting party to terminate the contract, see Wood, 
Law and Practice of International Finance, 75. 
377 FSB Key Attributes, 72. 
378 The CMD does not specify how he bail-in tool may be implemented outside Europe, which could be the 
reason why the European Central Bank expressed, in its opinion, that the bail-in tool should only be considered in 
exceptional and justified cases, Opinion of the European Central Bank of 29 November 2012, 6. 
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deciding the particulars of bail-in. The issue has been whether there should be exemptions for 

certain credit institutions and creditors, different treatment of countries outside the Union, and 

the timetable for introducing the bail-in tool.379 By giving Member States too much discretion 

in bail-in rules, as proposed in the CMD, there is a risk that big wealthy Member States are 

using public funds for bailout whereas smaller and poorer Member States will have no other 

option but to impose losses on creditors and depositors.380 

Consequently, the resolution framework should provide clarity and certainty as regards the 

conditions under which bail-in can be used, the scope of bail-in power in terms of the range of 

liabilities381 and hierarchy according to which bail-in powers may be applied.382 Hence, if the 

resolution authority is given too much discretion, shareholders and creditors would not be able 

to estimate their loss. Further, there is a risk of adverse consequences on market and depositor 

confidence if the bail-in tool is not carried out according to clear ex ante principles.383 As the 

Liikanen Group points out “a clear definition would clarify the position of the instruments 

within the hierarchy of debt commitments in a bank’s balance sheet, and allow investors to 

know the eventual treatment of the respective instruments in case of resolution”.384 

Accordingly, insured depositors and covered bonds should be fully protected and exempted 

from the scope of bail-in, whereas creditors within the same class should be treated on a pari 

passu basis, ie that losses should be imposed on these creditors in accordance with the same 

priority ranking that would apply under normal corporate insolvency proceedings. Similarly, 

the determination of the level of bail-in eligible liabilities for a certain bank should be made by 

the resolution authority as part of the Living Will review.385   

However, the concept of bail-in is not without conceptual problems. If the failed bank is a 

large bank with many depositors, the use of bail in could cause unacceptable social and 

political costs. Furthermore, cross-border recognition of bail in can become problematic as 
                                                            
379 Central Banking Newsdesk, 14 May, 2013. 
380 Barker, European Union Reaches Deal on Failed Banks. 
381 The FSB proposes that that bail-in eligible instruments will include equity, subordinated debt and certain 
unsecured senior debt. Though, it has been argued by the European Banking Federation, that represents the 
interests of some 5.000 banks, that bailing-in senior debt should be an ultimate “last-resort” measure, European 
Banking Federation, 10. It has been argued that short-term debt, secured debt, retail and wholesale deposits, 
Derivative transactions, and trade creditors should be excluded, see Boyd, Bail-ins, 606-610. 
382 See FSB Key Attributes, 36. 
383 For example, any uncertainty may reduce demand and/or increase pricing of bail-in eligible debt prior to a 
crisis, see Boyd, Bail-ins, 603. 
384 Liikanen Report, 104. 
385 Gleeson, Legal Aspects of Bank Bail-Ins, 8. 
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bail-in powers may diverge considerably, especially regarding the definition of creditors and the 

stay on contractual termination and default rights under financial contracts.386 Therefore, the 

resolution authority should have the powers, but not the obligation, to apply bail-in within 

resolution.387  

 

5.7 The legal protection of shareholder and creditor rights 

 

An efficient resolution framework may have the effect of putting aside normal corporate 

control and governance rules that would involve obtaining shareholder approval. The recent 

financial crisis highlighted the importance to balance the rights of shareholders against the 

objectives of prudential regulation and crisis management.388 Consequently, the resolution 

framework needs to make sure that there are suitable legal safeguards in place that provide a 

degree of protection for shareholders, creditors and counterparties.389  

In contrast to normal corporate insolvency proceedings, time is of the essence when dealing 

with a bank in distress. It has been argued that the ideal would be to resolve a bank over a 

single weekend. Consequently, for a bank with cross-border activities, this would mean that the 

bank should be closed on Friday evening in Europe and North America and then opened as 

usual in Asia on Monday morning Asia time. Indeed, the thirty six hours between the close on 

Friday evening and the opening of the market in Asia on Monday morning does not allow 

much scope for shareholders’ and creditors’ vote. Furthermore, a decision by the resolution 

authorities to implement resolution through one or a combination of the following measures: 

to transfer whole or part of the bank’s business to a bridge bank; to merge it with another 

bank; to recapitalise the bank; to nationalise the bank or bail-in creditors and shareholders, 

affect shareholder’ governance rights and pecuniary interest. Similarly, creditor rights are 

affected if the terms of contract are modified as a result of an action taken by the resolution 

authorities. Affections of this type therefore needs to respect national constitution, the 

                                                            
386 Kemp, Bail-in Powers, 698. 
387 FSB Key Attributes, 35. 
388 Alexander, Balancing Prudential Regulation and Shareholders Rights, 61. 
389 Though the resolution framework should take into account that insolvency would mean that the bank’s 
shareholders would be left with only a claim against the assets of the bank’s estate.  
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principle of the European Convention on Human Rights, and the Charter of Fundamental 

Rights of the European Union.  

Chapter 2, Section 15 of the Instrument of Government 1974390, one of the four Swedish 

Constitutional texts, reads:  

“The property of every individual shall be so guaranteed that no one may be compelled by 

expropriation or other such disposition to surrender property to the public institutions or to a 

private subject, or to tolerate restrictions by the public institutions of the use of land or buildings, 

other than where necessary to satisfy pressing public interests. 

 

A person who is compelled to surrender property by expropriation or other such disposition shall 

be guaranteed full compensation for his or her loss. Compensation shall also be guaranteed to a 

person whose use of land or buildings is restricted by the public institutions in such a manner that 

ongoing land use in the affected part of the property is substantially impaired, or injury results 

which is significant in relation to the value of that part of the property. Compensation shall be 

determined according to principles laid down in law. 

 

 

…” 

 

In the Instrument of Government 1974, a distinction is made between “expropriation” or 

“other such disposition” and “restriction by the public institutions of the use of land or 

buildings” (rådighetsinskränkningar). The right to property refers to all possessions without 

limitations, whereas the protection against control of use of property by the public institutions 

is limited to land or buildings. In a similar way, full compensation shall be guaranteed to 

everyone who is compelled to surrender property by “expropriation” or “other such 

disposition”, whereas compensation to a person whose use of land or buildings is restricted, 

shall only be guaranteed insofar “that ongoing land use in the affected part of the property is 

substantially impaired, or injury results which is significant in relation to the value of the 

property”.  

 

                                                            
390 SFS 1974:152. 
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In addition, Chapter 2, Section 23 of the Instrument of Government 1974 states that no act of 

law or other provision may be adopted which contravenes Sweden’s undertakings under the 

ECHR. 

 

Article 1 of Protocol No 1 of the ECHR reads:  

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one 

shall be deprived of his possessions except in the public interest and subject to the conditions 

provided for by law and by the general principles of international law.  

 

The preceding provisions shall not, however, in any way impair the right of a State to enforce such 

laws as it deems necessary to control the use of property in accordance with the general interest or 

to secure the payment of taxes or other contributions or penalties”. 

 

Article 1 of Protocol No 1 comprises three distinct rules: (i) a general rule that enounces the 

principle of peaceful enjoyment of property, set out in the first sentence of the first paragraph; 

(ii) the second rule, which appears in the second sentence of the same paragraph, covers 

deprivation of possessions and subjects it to certain conditions; and (iii) the third rule, 

contained in the second paragraph, recognises that the States are entitled, amongst other 

things, to control the use of property in accordance with the general interest, by enforcing such 

laws as the States deem necessary for the purpose.391 Although the rules are separate, they are 

connected in that the second and third rules express particular ways in which the first rule can 

be limited.392 Thus, the rules should be interpreted in the light of the general principle 

enunciated in the first rule, ie not so extensively that the right of property ceases to exist in 

practice.393  

 

When considering whether there has been a violation of Article 1 of Protocol No 1 of the 

ECHR, the European Court of Human Rights (ECtHR) will first examine whether there exists 

any property right (a possession) falling within the ambit of that provision. In a second step, 

                                                            
391 Neftyanaya Kompaniya Yukos v Russia, No 14902/04, 20 September 2011, para 554 
392 See Beyler v Italy, No 33202/96, 5 January 2000, para 100. 
393 See Sporrong and Lönnroth, No 7152/75, 23 September 1982, para 61 and James and Others v the United 
Kingdom, No 8793/79, 21 February 1986, para 37. 
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the ECtHR will consider whether there has been interference with that possession and, 

ultimately, the nature of that interference.394 

In Grainger v United Kingdom395, the ECtHR observed that it is well established case-law that 

any interference with the right to peaceful enjoyment must strike a “fair balance” between the 

demands of general interest of the community and the requirements of the protection of the 

individual’s fundamental rights. In particular, there must be a reasonable relationship of 

proportionality between the means employed and the aim sought to be realised by any measure 

applied by the State. 396 

Furthermore, in Olczak v Poland397, the ECtHR found that a share in a company is protected 

as a possession under Article 1 of Protocol No 1 of the ECHR. The ECtHR held that a share 

in a company is a “complex object” with corresponding rights, such as the right to a share in 

the company’s assets in the event of its being wound-up, and other unconditional rights, 

especially voting rights and the right to influence the company’s conduct.398 This means that 

shares are protected from certain forms of interference by the resolution authority. Moreover, 

property rights in shares also constitute civil rights within the meaning of Article 6(1) ECHR.399 

In a similar way, creditor rights are protected under the Convention. Any enforceable financial 

claim constitutes a “possession” within the meaning of Article 1 of Protocol No 1, and is also 

subject to Article 6.400 Accordingly, there should be fair procedures available to shareholders 

and creditors if any disputes arise concerning property rights.401 Yet, shareholder and creditor 

rights are not absolute and can therefore be restricted if it is “in the public interest and subject 

to the conditions provided for by law and by general principles of international law”.402 

On the one hand, one could argue that the right as expressed in Chapter 2, Section 15 of the 

Instrument of Government 1974 goes further than the right as expressed in the ECHR in that 

                                                            
394 See de Vauplane, Procedural Aspects of the Bail-in Mechanism, 575. 
395 [2012] 55 EHRR SE13. 
396 Ibid, para 35. 
397 Decision of the European Court of Human Rights (on admissibility) of November 7 2002. 
398 Ibid, para 60. 
399 See Alexander, Balancing Prudential Regulation and Shareholder Rights, 88. 
400 In Burdov v Russia no 59498/00, § 40, ECHR 2002-III, the ECtHR held that it was settled case law that a 
“claim” can only constitute a “possession” within the meaning of Article 1 of Protocol No 1 of the ECHR, if it is 
sufficiently established to be enforceable. 
401 The right to an effective remedy and to a fair trial is embodied in Article 47 of the Charter of Fundamental 
Rights of the European Union. 
402 Article 1 of Protocol No 1 of the ECHR. 
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sense that the text explicitly reads that deprivation of property is subject to compensation.403 

Although there is no corresponding rule in the ECHR, the ECtHR has stated that a 

deprivation of property without paying reasonable compensation would normally be seen as a 

disproportionate interference with individual’s rights and the objectives of the public 

interest.404 On the other hand, one could argue that the right, as expressed in the ECHR, goes 

further as it sets out a more general rule that enounces the peaceful enjoyment of property.405 

 

Finally, Article 17 of the Charter of Fundamental Rights of the European Union reads: 

 

“Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired 

possessions. No one may be deprived of his or her possessions, except in the public interest and in 

the cases and under the conditions provided for by law, subject to fair compensation being paid in 

good time for their loss. The use of property may be regulated by law in so far as is necessary for 

the general interest” 

 

Accordingly, any infringement on property rights must: (i) be duly justified by an overriding 

interest; (ii) be provided for by law; and (iii) respect the principle of proportionality, which 

includes fair compensation and respect of international law. 

Although fair compensation constitutes a key principle in all three frameworks, it undoubtedly 

raises the question of what constitutes fair compensation. According to Chapter 4, Section 3, 

item 2 of the Support Act, compensation should correspond to the market value of the shares, 

                                                            
403 The difference between the Instrument of the Government 1974 and the ECHR came to public prominence in 
Sweden after the leading Sporrong and Lönnroth, No 7152/75, 23 September 1982. See also a memorandum 
prepared by Mats Melin in SOU 2000:66, Appendix 3, and SOU 2010:2, 325-336. 
404 See Former King of Greece and Others v Greece, No 25701/94, 23 November 2000, para 89. In Jahn and 
Others v Germany, No 46720/99, 72203/01 and 72552/01, ECHR 2005-VI, 30 June 2005, the ECtHR stated 
that “[c]ompensation terms under the relevant legislation are material to the assessment whether the contested 
measure respects the requisite fair balance and, notably, whether it imposes a disproportionate burden on the 
applicants. In this connection the Court has already found that the taking of property without payment of an 
amount reasonably related to its value will normally constitute a disproportionate interference and a total lack of 
compensation can be considered justifiable under Article 1 of Protocol No 1 only in exceptional circumstances”. 
405 In a memorandum prepared by Mats Melin in SOU 2000:66, it was argued that the Banking Law Committee’s 
proposal to allow the Crisis Management Authority to assume the shareholders’ voting rights in order to control 
the general meeting and vote on strategic matters, did not constitute a breach of Chapter 2, Section 15 of the 
Instrument of Government 1974, as it did not constitute “expropriation” or “other such disposition”. The 
“restricted” use of property only applies to land or buildings.  However, as Melin correctly stated, the provision 
would have been applicable had the bank been subject to temporary public ownership, SOU 2000:66, Appendix 3, 
304.  
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ie the amount of compensation payable to a person would be an amount equal to the value 

immediately before the transfer time of all shares in the bank held immediately before the 

transfer time by that person.406 However, as discussed in the previous chapter, the Carnegie 

litigation highlights the difficulties to determine the amount of compensation payable when a 

bank has been nationalised.  

In Lithgow and Others v United Kingdom407, the applicants had certain of their interests 

nationalised under the Aircraft and Shipbuilding Industries Act 1977. The applicants claimed 

that the compensation which they had received was grossly inadequate and discriminatory, and 

thereby constituted a violation of Article 1 of Protocol No 1 of the ECHR. By 13 votes to five, 

the ECtHR held that there had been no breach of the First Protocol. When considering the 

amount of compensation due, the Court stated: 

 “…the taking of property without payment of an amount reasonably related to its value would 

normally constitute a disproportionate interference which could not be considered justifiable under 

Article 1 (P1-1). Article 1 (P1-1) does not, however, guarantee a right to full compensation in all 

circumstances, since legitimate objectives of “public interest” such as pursued in measures of 

economic reform or measures designed to achieve the greater social justice, may call for less than 

reimbursement of the full market value…”408  

The ECtHR has emphasised that a state should be given a wide margin of appreciation when it 

comes to general measures of economic or social strategy. Nevertheless, the important 

question of how to determine whether the “public interest” justifies a curtailment of 

shareholder rights is adequate, and proportional, remains.409 In this regard the Commission’s 

proposal to appoint a special manager with the powers to exercise all the administrative 

functions of the management raises some concern. Firstly, there is the risk that a conflict of 
                                                            
406 In the government bill, it was held that the compensation scheme should follow the general principles relating 
to expropriation found in Chapter 4, Section 2 of the Expropriation Act 1972, SFS 1972:719 
(Expropriationslagen), see Prop. 2008/09:61, 55. Moreover, it follows from general principles of law (see eg NJA 
1992 s. 872) that a claimant should not be entitled to take the value which has been created by support actions, as 
this would result in an unjust enrichment at the expense of others. 
407 Lithgow and Others v the United Kingdom, No 9006/80; 9262/81; 9263/81; 9265/81; 9266/81; 9313/81; 
9405/81, 8 July 1986. 
408 Ibid, para 121. 
409 In Grainger v United Kingdom [2012] 55 EHRR SE13, concerning the valuation of shares in Northern Rock, 
the ECtHR stated that it “agrees that given the exceptional circumstances prevailing in the financial sector, both 
domestically and internationally, at the relevant time, a wide margin of appreciation is appropriate”, (Para 39). 
Also, in Camberrow MM5 v Bulgaria, the ECtHR held that “in delicate economic areas such as the stability of the 
banking system the Contracting States enjoy a wider margin of appreciation”, Decision of Admissibility (1 April 
2004). 
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interest can arise if a special manager were to be appointed when the bank is still on a going-

concern. In that situation, the special manager would not act in the best interest of the bank 

and the shareholder, but rather in the interest of the financial market. Secondly, the special 

manager will only be accountable to the competent authorities, who may set limits to the 

action of the special manager and in certain circumstances take steps to remove the special 

manager. Thus, it is difficult to understand why the special manager is not accountable in 

relation to the shareholders and the management. Hüpkes has argued that the appointment of 

a special manager is “only justified where it is improbable that the bank can otherwise be saved 

as an independent organisation”.410 

Indeed, it would have been preferable if the Commission had proposed a Creditors Committee 

with adequate representation of the interested parties: the shareholders, bondholders and 

depositors. The members of the Creditors Committee could be one of the requirements that 

the bank and the resolution authority must include in the recovery and resolution plans. This 

Creditors Committee could meet at a very short notice and discuss with the resolution 

authority or the special manager what measures or tools that should be taken. The rules of the 

Committee should therefore be framed to promote speed, efficiency and flexibility in order to 

preserve financial stability. The resolution authority and the special manager would also have 

to be accountable to the Creditors Committee, so the risk of conflict of interest arising would 

be reduced. From a cross-border group perspective, a group creditors committee could result 

in better communication and minimise the risk of some States trying to ring-fence the bank’s 

assets located in their country in favour of its shareholders, bondholders and depositors. 

Finally, shareholders and creditors should have a right to judicial review ex post. The right to 

judicial review is an important feature of ensuring that the banking regulators are accountable 

for their actions, and that the rights and interests of the bank, its shareholders and creditors are 

protected. Article 78(1) of the CMD provides, inter alia, that “Member States shall ensure that 

all persons affected by … a decision of the resolution authorities to take a resolution action, 

have the right to apply for a judicial review of that decision”.411 Further, the CMD defines the 

scope of that review to an examination of one or more of the following matters: i) the legality 

of the resolution decision; ii) the legality of the way in which that decision was implemented; 

                                                            
410 Hüpkes, The Legal Aspects of Bank Insolvency, 58. 
411 Article 78(1) of COM (2012) 280 final. 
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and iii) the adequacy of any compensation granted.412 Indeed, the Swedish approach where the 

State appoints the members of the Appeals Board, and where the Appeals Board is the only 

instance with jurisdiction to rule on disagreements, and the interpretation or application 

between the National Debt Office and a bank, is not sufficient to ensure adequate 

accountability and predictability. It undoubtedly raises the question of how the Appeals Board 

is going to determine whether a measure taken by the State is proportional or not. 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                            
412 Article 78(2)(c) of COM (2012) 280 final. 
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