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A. Environmental legislation, administration and courts 

Environmental legislation 

Since 1999, Sweden has had a “universally” applicable Environmental Code (1998:808), 

which harmonised the general rules and principles in this field. The Code applies to all 

human activities that might harm the environment. It is, in principle, immaterial whether 

commercial or private operations or measures are involved. The Code contains the envi-

ronmental principles and provisions providing for environmental quality norms as well as 

environmental impact assessments. Certain listed water operations, industrial undertak-

ings, quarries and other environmentally hazardous activities are subjected to permit or 

notification requirements. The Code also contains provisions relating to nature protection, 

flora and fauna, genetically modified organisms, chemicals and waste.  

However, certain activities are also regulated in special pieces of legislation. Planning 

and building issues are covered by the 2010 Planning and Building Act (2010:900). Infra-

structure installations, such as railroads and highways, also have regulations of their own, 

as do mining and forestry. Fauna is protected, in part, through hunting law. 

Sweden was among the original signatories to the Aarhus Convention, which it rati-

fied in May 2005.
2
 

System for decision making and administrative appeal 

Both municipalities and special environmental administrative authorities act as supervi-

sors under the Environmental Code. The authority to issue plans and permits under the 

Planning and Building Act resides with the municipalities. It should be noted that in the 

Swedish system, there is no subordinate relationship between the national, regional and 

municipal levels of government. The County Board represents the Government, but can 

only – outside the appeals procedure – intervene in local decision making in a few situa-
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 The draft report 2012-04-16 was communicated with Ms Joanna Cornelius, legal advicer at the Swedish 

Society for Nature Protection, Ms Åsa Marklund Andersson, judge at the Environmental Court of Appeal, 

and Ms Anna Joefsson and Ms Ingela Sundelin, legal advisors at the Ministry of the Environment and 

National Focal Points to the Aarhus Convention. I am gratefull for the valuable comments from the 
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2
 When Sweden ratified the Convention in 2005, the Government made a declaration on Article 9.1, but 

this is of no importance to this questionnaire, see 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-13&chapter=27&lang=en.  
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tions enumerated by law. This is so only in rare circumstances to protect certain national 

interests. For example, the Environmental Code and the Planning and Building Act allow 

the County Boards’ involvement in such “areas of national interests” as reindeer hus-

bandry, fishing, nature conservation, outdoor recreation, shore protection, minerals, en-

ergy production and defence. Furthermore, as a general rule, the ministry or a superior 

authority – be it national or regional – cannot intervene if a subordinate supervisory au-

thority does not fulfil its duties according to the law.
3
 Guidance is afforded by “soft in-

struments”, such as advice and guidelines. At the end of the day, the most common 

method for protecting regional and national interests is the ability of public authorities to 

appeal administrative decisions. 

Decisions from the local level are appealed to the regional County Administrative 

Board (CAB). The CABs are also responsible for “green” issues and supervision con-

cerning water-related activities and larger industrial activities. Additionally, the CABs 

issue permits for environmentally hazardous activities, landfills, waste transportation and 

disposal, and chemical activities, amongst others. Installations and activities involving a 

substantial environmental impact must obtain a permit from the Environmental Court, as 

do all kinds of water operations. This latter situation, in which courts “exercise adminis-

trative powers”, is unique in Europe.
4
 Also national authorities, such as the Environ-

mental Protection Agency, Chemicals Agency or the National Board of Health and Wel-

fare, are responsible for some environmental decision making. 

Permit decisions according to the specific legislation on mining and infrastructural 

projects are made by national authorities and their regional branches, such as the National 

Transport Administration and Geological Survey of Sweden. Those decisions can be ap-

pealed to the Government. Decisions regarding hunting are made by the County Boards 

or the Environmental Protection Agency. The Swedish Forest Agency and its regional 

branches make decisions regarding forestry. 

Some larger projects require a preliminary governmental decision on “permissibility” 

before a permit can be granted. The governmental decision is decisive for the subsequent 

procedure, as it sets up the basic requirements for the permit. This system is today re-

stricted to nuclear activities, major infrastructural projects and wind farms. 

The Parliamentary Ombudsman (JO) and the Chancellor of Justice (JK) both are des-

ignated to ensure that public authorities and their staff comply with laws and other stat-

utes.
5
 They have a disciplinary function and act through opinions and – rarely – prosecu-

tion for administrative misconduct.
6
 The Ombudsmen cannot intervene in an individual 

case and the institution is therefore not regarded as an effective remedy according to Ar-
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 The statement in the 2010 Implementation Report from Sweden to MoP4 in para 97 is not correct in this 

respect. 
4
 C-263/08 DLV para 37. 

5
 See Implementation report from Sweden in para 91. 

6
 In the Enköping case (Stockholm Court of Appeal, 6 politicians were prosecuted for administrative mis-

conduct for not having fulfilled their supervisory responsibilities as members of the local environmental 

board. They were convicted for refraining from deciding to issue sanctions fees and notifying the Attorney 

General of suspected environmental crimes in a in a number of cases involving local enterprises (Svea 

hovrätt 2003-04-07 in case B 3204-02). It is also worth mentioning that JO recently decided to start crimi-

nal proceedings against the governor of the Norrbotten County Board for issuing exemptions from shore 

protection in breach of the Environmental Code (JO decision 2012-09-04, dnr 4427-2011). 
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ticle 9 of the Aarhus Convention. However, although the JO can only examine a case af-

ter it has been decided, and his or her scrutiny is limited to the handling of the case, the 

opinions have great importance for the understanding of the concept of “good govern-

ance”.  

The role of the courts 

Sweden has administrative courts for the appeal of administrative decisions and ordinary 

courts for civil and criminal cases. The administrative courts decide cases on the merits in 

a reformatory procedure, meaning that they replace the appealed decision with a new one. 

It should be noted that the administrative court procedure is simpler and less formal than 

the civil procedure. Another vital difference is that in the administrative procedure, the 

ultimate responsibility for the investigation of the case rests with the court according to 

the “ex officio principle”.
 7

 

The Environmental Code of 1999 established a system of five Environmental Courts 

and one Environmental Court of Appeal. They are all divisions within the ordinary 

courts, but essentially act as administrative courts for environmental cases. Their jurisdic-

tion covers all kinds of decisions made pursuant to the Environmental Code and the Plan-

ning and Building Act. They are also competent in cases concerning damages and private 

actions against hazardous activities. The Environmental Court has some of the character-

istics of a tribunal. It consists of one professional judge, one environmental technician 

and two expert members. Industry and national public authorities nominate the last two.  

The underlying philosophy is that experts will contribute their experience of municipal or 

industrial operations or public environment supervision.  The Environmental Court of 

Appeal is comprised of three professional judges and one technician. All members of the 

courts have an equal vote. 

The route for appeals in cases concerning the environment is (almost) always the 

same and quite simple: Local Environmental Board → County Administrative Board → 

Environmental Court → Environmental Court of Appeal (MÖD). Cases starting in the 

Environmental Court can ultimately be brought to the Supreme Court (HD). Cases start-

ing in an authority cannot be appealed beyond the Environmental Court of Appeal, except 

in rare occasions when the court allows for such an appeal to be made. Thus all appeals 

of environmental decisions follow this route, although the starting-point and terminus dif-

fer.  Leave for appeal is required to bring an appeal to the Environmental Court of Appeal 

or the Supreme Court. 

Some cases are dealt with in a different manner. Decisions on hunting and forestry 

are appealed to the administrative courts. Governmental decisions can be challenged by 

seeking judicial review in the Supreme Administrative Court (HFD) pursuant to Act 

2006:304.  This procedure furnishes a legality control in accordance with the European 

Convention on Human Rights (ECHR). There is no Constitutional Court in Sweden, nor 

is there any abstract norm control. Instead, when a court is dealing with a case, it is 

obliged to control the legal basis for the decision and must disapply any act or statute 

which is in conflict with the Constitution or superior norms, if the error is manifest. In 

                                                 

 
7
 See Darpö, J: Environmental Justice through the Courts. Lessons Learned from a Swedish Experience. 

From Environmental Law and Justice in a Context 2009. Ed. Ebbesson & Okawa, p. 176, also available in 

full text on www.jandarpo.se /In English. 

http://www.jandarpo.se/
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addition to this, some municipal statutes and decisions can be challenged in a “legality-

control” procedure in the administrative courts by any of the municipality’s inhabitants 

according to the Local Government Act (1991:900, KL). 

The public has very limited access to criminal proceedings, as the power to prosecute 

is the prerogative of the Attorney General. It is possible to file an administrative com-

plaint to higher authority on a decision not to prosecute, but this is rarely done.
8
 

The Milieu study 2007 

The Swedish part of the Milieu study 2007 was written by a Danish consultant with a po-

litical science background and without a law degree. To some extent, this is reflected in 

the quality of the study, most apparently in the description of the Swedish system for de-

cision making and judicial review in the environmental area. However, on other topics – 

for example on the basic issues concerning individual and environmental NGO standing – 

the report is quite accurate, although some parts on the accessibility of civil courts are 

missing. The conclusion that the Swedish standing provisions are in compliance with the 

discrimination prohibition in Art. 3.9 of the Aarhus Convention is not correct. The final 

part about the Parliamentary Ombudsman is very good. 

 

The judgment from Court of Justice of the European Union (CJEU) in the Swedish DLV 

case (C-263/08) has had a major impact on environmental NGO standing in Sweden. As 

the judgment was delivered in October 2009, it was not reflected in the Milieu study. In 

addition to this, some minor amendments has been made to the Environmental Code after 

2007, improving the possibilities for NGOs to have standing. Moreover, during the five 

years that have elapsed since the publishing of the Milieu report, important case law on 

this issue has developed in the courts, notably in the Environmental Court of Appeal. The 

public debate on access to justice has also intensified, most importantly on hunting and 

forestry decisions according to the sector legislation, where no standing for “environ-

mental interests” is given. Also the lack of possibilities for environmental NGOs to chal-

lenge supervisory decisions according to the Code has been questioned. As will be shown 

below, there are also some recent proposals to remediate these shortcomings in access to 

justice for environmental NGOs. 

 

B. Standing 

Standing for the public concerned 

General questions 

The decision-making procedure in environmental cases in Sweden is open, meaning that 

in principle everybody can participate in the proceedings leading to the first decision. As 

mentioned above, on appeal the scope of the trial is set by the “ex officio principle”. 

Thus, the appeal body or court decides the case on the merits, thus addressing both sub-
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 In theory, there is also a possibility for individuals to bring private prosecution according to Chapter 47 of 

the Code of Judicial Procedure (1942:740). However, this is extremely rare and has, to my knowledge, 

never been utilized in environmental cases. 
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stantial and procedural issues raised in the administrative decision. As the procedure is 

reformatory and includes all kinds of “actions” (annulment, performance, altering the de-

cision, remit, etc.), the set of criteria for standing is always one and the same. 

The standing criteria are also identical in all instances of appeal. When the appeal 

body or court decides on standing, this is done as a “preliminary issue”, strictly separated 

from the substance of the case and no later than the first round of communication (written 

appeal and first response from the counterpart). The preliminary decision exclusively 

concerns the standing issue, thus leading to situations where even clear cases of adminis-

trative misinterpretation of law or misuse of power can never be tried in court because the 

appellant is not regarded as affected by the decision. 

The Swedish concept of standing in administrative cases is strongly “interest-based”. 

If the provisions in an Act are meant to protect certain interests, the representatives of 

those interests can challenge the decision by way of appeal. Commonly in administrative 

proceedings, it is not very problematic to determine who belongs to the “public con-

cerned” in a typical “two-party case”, that is, a case between an applicant and the author-

ity or an authority and an addressee. The applicant/addressee can appeal if the decision 

affects him or her adversely. If the appeal body subsequently alters the decision, the de-

ciding body can then appeal. Things become more complex when a decision affects a 

wider circuit of people. According to a basic principle of administrative procedure, all 

parties that are affected by an administrative decision and its preparation are able to par-

ticipate and – at the end of the day – appeal the final outcome. In principle, this is true 

irrespective of the nature of the administrative decision making. Such “multi-party cases” 

exist within several areas of administrative law, and are most common in areas concern-

ing the environment, planning and building, security, public order, etc. If someone other 

than the primary parties in an administrative case appeals and is granted standing, he or 

she can vindicate his or her own interest. Thus, such “other counter-party”, “withstanding 

party” or whatever they are called in the administrative courts is not at all dependent on 

the primary parties to advocate his or her interest. The time-frame for “third party inter-

vention” – which actually is a concept belonging to civil procedure and less suitable for 

use in the administrative court procedure – is the same as for all parties in the administra-

tive procedure, that is the time-frame for appeal. Normally, an appeal has to be made 

within three weeks from publication or notification of the decision. As always in the 

Swedish administrative procedure, natural and legal persons are treated alike as long as 

they defend their own interests. 

Standing for individuals 

Standing is defined generally in Section 22 of the Administrative Procedure Act 

(1986:223) as belonging to the “person whom the decision concerns”. Additional criteria 

are that the decision affects him or her adversely and that it is appealable, which it always 

is as long as the decision involves the “exercise of authority” in a very broad sense. In 

some pieces of environmental legislation or case law, you can find definitions relating to 

“an interest which is protected by the law” or even “rights that have been infringed”, but 

basically the delimitation of who is entitled to appeal – the “public concerned” – goes 

back to the general and quite vague definition in the Administrative Procedure Act. To 

get a clearer picture of that circuit of persons, one must study the case law that has been 

established in each administrative area or even under specific pieces of legislation. For 
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example, people living in the vicinity of an activity or an area can be regarded as con-

cerned by administrative decisions according to the Environmental Code, but not accord-

ing to the Planning and Building Act. However, generally speaking, there has in recent 

years been a broadening of the circuit of individual actors who can appeal and represent 

themselves before the courts. It should also be noted that additional requirements for 

standing sometimes are expressly made in certain legislation, e.g. a demand for activity. 

To be able to appeal a decision on a local plan according to the Planning and Building 

Act, the public concerned must have voiced their opinion during the participation phase 

of the decision making, more precisely, when the proposed plan is exhibited. 

 

In the Environmental Code, the definition of standing for individuals is given in Chapter 

16 section 12, and essentially reflects the provision in the Administrative Procedure Act. 

In the Code, it is stated that appeals can be made by anyone who is “concerned by the 

decision or judgment if it affects him or her adversely”.
9
 The Supreme Court and the En-

vironmental Court of Appeal have applied a generous attitude regarding who may be 

considered a member of that group in line with a judgment from the Supreme Adminis-

trative Court in 1997, stating that:
10

 

   
…in principle, every person who may be harmed or exposed to other kinds of in-

convenience by the environmentally harmful activity at stake in a permit decision is 

considered a party in interest. However, a mere theoretical or completely insignifi-

cant risk of damage or detriment is not sufficient. 

 

According to the quoted decision, everyone who may be harmed by an activity or ex-

posed to even minor risks (for example neighbours, people affected by emissions or other 

disturbances from the activity) should have the right to appeal the decision in question. 

As the Environmental Code brought together all kinds of legislation which previously 

was separate, this formula was made generally applicable. Accordingly, if a permit con-

cerns water operations such as a marina, neighbours who will be affected by the road traf-

fic to the marina are allowed to appeal.
11

 The determination of the public concerned is 

straightforward in cases pertaining to traditional hazardous activities, and depends on the 

kinds of disturbance (discharges into air and water, noise, odour, traffic, and so on) that 

the person in question can be affected by, and at what distance. Once it is established that 

the applicant is allowed to appeal, the scope of review is complete, meaning that he or 

she can invoke all kinds of interests in favour of the cause. No arguments are precluded. 

Thus, the appellant can plead any private or public interest in the case.
12

 Mere public in-

terests, however, do not suffice for standing. Private interests, although generously inter-

preted, must be affected for the individual to gain admission to the court. Thus, in deci-

                                                 

 
9
 My homemade translation, the official one is “any person who is subject of a decision or judgment against 

him”), see Ds 2000:61 (http://www.regeringen.se/sb/d/108/a/1348). 
10

 RÅ 1997 ref. 38, the translation is made in the Milieu study 2007. 
11

 NJA 2004 s. 590 I. 
12

 RÅ 1993 ref. 97. 

http://www.regeringen.se/sb/d/108/a/1348
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sion making concerning shore protection, nature and species protection, individuals do 

not have standing at all – not even close neighbours.
 13

 

All kinds of administrative decisions can be brought to the administrative courts by 

way of appeal. According to case law in the environmental area, this is also true about 

administrative omissions. Any member of the public who is affected by a certain activity 

can notify the supervisory authority and ask for administrative action in his or her inter-

est. According to the jurisprudence of the Parliamentary Ombudsman, the authority must 

then issue a decision on the case, be it to take action or not (a decision not to take action 

is called a 0-decision). That decision is appealable along the route described above, and 

accordingly, the matter will be dealt with in substance by the environmental courts. For 

example, the inhabitants living on Hornsgatan, one of the main roads of Stockholm, have 

been challenging the local authorities’ negligence to enforce the air quality standards for 

particulate matter and oxides of nitrogen in accordance with union law.
14

 The municipal-

ity of Stockholm has been unwilling to take any further action, but, following an adminis-

trative appeal, the County Administrative Board ordered additional measures to be taken 

in order to bring down the levels of PM10. The inhabitants have appealed this decision, 

asking the Environmental Court to strengthen the precautionary measures to protect their 

interests.
15

 This way, the final decision on how to protect the inhabitants’ health will 

probably be dealt with by the Environmental Court of Appeal. However, for many years 

this possibility to challenge omissions did not apply when the supervisory authorities re-

frained from bringing actions for the updating of permits for environmentally hazardous 

activities, such as for IPPC installations. Such initiatives were regarded as the prerogative 

of the authorities. As such a view-point clearly is in breach of the Aarhus Convention and 

the implementing union law on access to justice, this case law was revoked by a judg-

ment from the Environmental Court of Appeal in late 2011.
16

 

 

As described above, one of the requirements for getting a permit for some large projects 

is a prior decision by the Government on the “permissibility” of the project. The govern-

mental decision is binding for the permit bodies, including the courts, in all aspects upon 

which a judgment has been rendered. Those who are concerned – basically the same cir-

cuit of people who have standing according to Chapter 16 section 12 of the Environ-

mental Code – can apply for judicial review at the Supreme Administrative Court.
17

 One 

problem that has occurred in practise is that sometimes the governmental decision is 

taken at such an early stage that the court has not been able to identify those who will be 

affected by the project when applying the traditional formula on standing and therefore 

has dismissed the applications for judicial review. When subsequently the affected indi-

                                                 

 
13

 MÖD 2001:29, see also Darpö, J: Biological Diversity and the Public Interest. From de Lege 2009 (Ju-

ridiska fakultetens årsbok, Uppsala universitet), s. 201, available in full text on www.jandarpo.se /In Eng-

lish. 
14

 Accordingly, this is a Swedish equivalent to the Janecek case (C-237/07). It is also noteworthy that 

CJEU in May 2011 found Sweden in breach with Directive 1999/30 relating to limit values for sulphur di-

oxide, nitrogen dioxide and oxides of nitrogen, particulate matter and lead in ambient air (C-479/10). 
15

  See The Local (http://www.thelocal.se/36430/20110929/) and the website of SLB 

(http://airqualitysthlm.se/?page_id=66). 
16

 MÖD 2011:46. 
17

 RÅ 2008 ref 89, HFD 2011 not 26. 

http://www.jandarpo.se/
http://www.thelocal.se/36430/20110929/
http://airqualitysthlm.se/?page_id=66
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viduals have appealed the permit for the project, they have been prevented from challeng-

ing its localization and the basic parameters, as those issues already have been decided by 

the government. Surely, this is a Catch-22 situation which clearly is in breach of Article 

9.2 of the Aarhus Convention.
18

 It is also doubtful if the Swedish system for access to 

justice for individuals meets the requirement of a fair trial according to Article 6 of the 

European Convention on Human Rights.
19

 This was perhaps the underlying reason for 

why the Supreme Administrative Court recently allowed a wide circle of individuals to 

apply for judicial review of a governmental decision on the permissibility of a major 

highway in Stockholm. It must be noted, however, that this case is reported to the official 

case law data base as one of less importance.
20

 

 

Actions for damages can only be brought in the ordinary courts. Unless the suit is clearly 

unfounded, anyone is allowed to bring such cases at the risk of having to pay for own as 

well as their opponents’ litigation costs (“loser pays principle” in full). Administrative 

decisions/omissions cannot as a general rule be challenged directly in the ordinary courts. 

However, Chapter 32 of the Environmental Code also governs actions for monetary dam-

ages and other private claims. Persons who have suffered bodily injury, material damage 

or pecuniary loss can bring a suit in the Environmental Court. Furthermore, according to 

Chapter 32 section 12, such persons can also ask the court to order the operator of an ac-

tivity to undertake precautionary measures or to stop the activity. In this situation, the 

plaintiff also can ask for an injunction in accordance with the Code on Judicial Procedure 

(1942:740). However, the ability to challenge an illegal activity by direct action in court 

does not apply to operations with a permit according to the Environmental Code.  

On the whole, private actions for anything but damages are quite rare. The most prob-

able reason for this is that in these cases, the “loser pays principle” prevails. Evidently, 

one-shot-litigants such as ordinary neighbours are not that willing to take the economic 

risk that comes with challenging big companies with large economic and human re-

sources and litigation experience. In addition to this, the administrative route of appeal – 

including the possibilities to challenge the authorities’ omissions – is cheaper and easier 

and therefore considerably more accessible. 

 

The traditional stance of the courts on individuals’ standing is rather generous in the area 

of environmental law. They have also been quite sensitive to modern developments in the 

concept of standing, not least due to international law. Below, I have listed the landmark 

cases on standing for individuals in environmental law in Sweden. Summaries of all of 

them are published on the website of the Aarhus Convention under the Task Force on 

Access to Justice: 

                                                 

 
18

 See decision by the Compliance Committee of the Aarhus Convention on the EU funding of a landfill for 

waste in Lithuania, C/2006/17 (EU). See also Darpö, J: Rätt tillstånd för miljön. Om tillståndet som mil-

jörättsligt instrument, rättskraften och mötet med nya miljökrav, part 2.3.5. Final report in the research pro-

gram ENFORCE. Published 2010-07-12 on www.jandarpo.se/ Artiklar & Rapporter, however only in 

Swedish. 
19

 This situation occurred in the well known case Botnia-banan (RÅ 2004 ref. 108 and RÅ 2008 ref. 89). 

Some of the real estate owners neighbouring the railroad have brought the case to the ECHR (Case 

29878/09 Andersson and others, Sweden). 
20

 HFD 2011 not 26. 

http://www.jandarpo.se/
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http://www.unece.org/environmental-policy/treaties/public-participation/aarhus-

convention/envpptfwg/envppatoj/jurisprudenceplatform.html     

Supreme Administrative Court 

RÅ 1993 ref. 97: Public concerned and the public interest – When an individual appeals a 

permit decision, both private and public interests can be invoked to advocate his or her 

cause.  

 

RÅ 1997 ref. 38: Standing for individuals – the right of appeal is given to any person at 

risk of suffering harm or detriment caused by a decision, if that risk is not merely theo-

retical or completely insignificant. 

 

RÅ 2005 ref. 44: The public interest and the scope of EIA – Individuals who are affected 

by a local development plan are able to invoke the public interest to advocate their cause. 

An environmental impact assessment for such a plan should cover all relevant impacts of 

the development in order to be able to take them into account in the decision making. 

 

Supreme Court:  

NJA 2005 s. 590 I: Public concerned – The ambition of the Swedish Environmental Code 

is to introduce a uniform and generous definition of “the public concerned”. Each person 

who may suffer any damage or nuisance from an activity – if the risk of such an impact 

concerns a legally protected interest and is not merely theoretical or insignificant – shall 

have the possibility to appeal a permit for that activity. 

 

Environmental Court of Appeal 

MÖD 2001:29: The definition of public concerned – Neighbours cannot appeal decisions 

which only concern the public interest, as their individual interest is not affected. 

 

MÖD 2002:82: The definition of the public concerned – Individuals living 5 km from an 

incineration plant and thus at risk of being affected by air pollution were allowed to ap-

peal the permit decision for that operation. 

 

MÖD 2003:19: Public concerned and omission by public authority – A decision of a su-

pervisory authority not to intervene in a certain activity (a so-called 0-decision) can be 

appealed and its substance can be challenged by the public concerned. 

 

MÖD 2003:98 & MÖD 2003:99: The definition of the public concerned – When deciding 

on who should be given the right to appeal a permit decision, decisive factors are the dis-

tance to the activity, the nature of the emissions (discharged substances) and their likely 

effects. 

 

http://www.unece.org/environmental-policy/treaties/public-participation/aarhus-convention/envpptfwg/envppatoj/jurisprudenceplatform.html
http://www.unece.org/environmental-policy/treaties/public-participation/aarhus-convention/envpptfwg/envppatoj/jurisprudenceplatform.html
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MÖD 2004:31: Public concerned and omission by public authority – A decision of a su-

pervisory authority not to intervene in a certain activity (a so-called 0-decision) can be 

appealed and its substance can be challenged by the public concerned. 

 

MÖD 2011:46: Public concerned and omission by public authority – A decision of a su-

pervisory authority not to apply for revocation or updating of a permit can be appealed 

and its substance can be challenged by those who are affected by the activity. 

 

Standing for groups and environmental NGOs 

The standing criteria do not change according to the nature of the claimant so long as the 

person, company or organisation represents their own interest as a member of the public 

concerned, stakeholder, operator of a business, owner of real estate, etc. As with civil 

rights and obligations protected by the ECHR and its case law, both natural and legal per-

sons represent interests that they can defend by legal means in the environmental courts. 

However, according to the Environmental Code, a legal entity cannot represent an indi-

vidual appellant. But nothing prevents a person who represents that entity from acting as 

counsel for the individual, something which quite often happens in environmental cases. 

 

According to Chapter 16 sections 13-14 of the Environmental Code, a “non-profit asso-

ciation whose purpose according to its statutes is to promote nature conservation, envi-

ronmental protection or outdoor recreation interests” may appeal decisions on “permits, 

approvals or exemptions” pursuant to the Code. Additional criteria for such NGO stand-

ing are that the organisation has been active for at least 3 years in Sweden and has at least 

100 members or else can show that it has “support from the public”. The possibility for 

NGOs to appeal certain environmental decisions originally was established in the Envi-

ronmental Code in 1999, although then the numeric criterion was 2,000 members. How-

ever, due to the judgment by the CJEU in the DLV case (C-263/09), the legislation was 

reformed in 2010. Further reforms have been made to meet the access to justice provi-

sions in the ELD (2004/35), enabling NGOs to appeal supervisory decisions concerning 

contaminated land.  

The provision on access to justice by NGOs in the Environmental Code has also been 

expanded to certain other laws dealing with infrastructural projects, mining, electric 

power lines, and so on. A similar provision has been introduced in the Planning and 

Building Act, however, that deals only with activities that are relatively insignificant to 

the environment. This amendment reflects the Public Participation Directive (2003/35). 

More important is the possibility open to NGOs to apply for judicial review of govern-

mental decisions in accordance with Act 2006:304. Here, it is stated that NGOs meeting 

the criteria of the Environmental Code shall have the possibility open to them to chal-

lenge any such governmental decisions to which Article 9.2 of the Aarhus Convention 

applies. 

NGO access to justice is not provided by important environmental legislation outside 

the Code, however, such as the Forestry Act and the legislation on hunting. Although vi-

tal parts of the Habitats Directive are implemented by this legislation, decisions pursuant 

to those laws cannot be challenged by NGOs. The effects of this fact have been illustrated 

by recent legislative reforms to increase the hunting of wolves in Sweden. As everyone is 
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aware, this reform has triggered the European Commission to launch infringement pro-

ceedings against the Swedish government for breach of Article 12 of the Habitats Direc-

tive.
21

 However, the Commission has chosen not to include lack of access to justice in the 

infringement case, although the issue was discussed in initial communications. An early 

response from the Swedish Government stated that it anticipated that the Environmental 

Protection Agency would be granted the right to appeal the hunting decisions of County 

Boards as a control mechanism by a legislative proposal to Parliament that was pending 

at the time. It failed to inform the Commission that this proposal was not approved and 

never took effect. Accordingly, in the Swedish legal system, no one can challenge hunt-

ing decisions regarding species protection under union law. 

 

The experience of NGO standing has been very positive in Sweden and the general opin-

ion is that the organisations have used the possibility in a responsible manner.
22

 The most 

common appeals made by the Swedish environmental NGOs – mainly the Swedish Soci-

ety for Nature Conservation (SNF) and the Swedish Ornithological Society (SOF) – since 

1999 have been concerning permits to industrial installations and water works, exemp-

tions to species and habitats protection, and shore protection. The success rate of NGO 

standing in environmental cases is reported to be almost 50% in the environmental 

courts.
23

 

  

On several occasions since 1999, there have been proposals from different governmental 

commissions to expand NGO standing to all kinds of decisions under the Environmental 

Code. Due to fierce resistance from industry, these ideas have to date not survived nego-

tiations within the governmental offices. Still, there are some proposals pending for fur-

ther reform of the provisions on NGO standing. First, the Ministry of the Environment 

has suggested that the criteria stating that the NGO must have been active in Sweden for 

3 years must be abolished.
24

 The national criterion surely is in breach of the non-

discrimination clause in the Aarhus Convention. In practise, this is not a problem when a 

Nordic NGO appeals a Swedish decision, as it is equated to an internal organization in 

accordance with the 1974 Nordic Convention on Environmental Protection.
25

 But if a 

Polish or a German NGO appeals a Swedish permit for a combustion plant with far rang-

ing effects on the atmosphere or the Baltic Sea, it will not meet the national criterion. 

Furthermore, according to the ministerial paper, the time criterion is in breach of Article 

11 of the EIA directive (2011/92). It is also important for the quality in the decision mak-

ing and from an environmental democracy point of view that individuals from the public 

concerned have the possibility to organize in ad hoc groups in order to present their opin-

                                                 

 
21

 See Darpö, J: Brussels Advocates Swedish Grey Wolves. On the encounter between species protection 

according to Union law and the Swedish wolf policy. SIEPS Policy Analysis 2011:8, available in full text 

on www.jandarpo.se /In English. 
22

 See Implementation Report from Sweden in para 104. 
23

 To be compared with 24 % for appeals from other actors in the environmental procedure, see SOU 

2005:59, part 3.3.1. 
24

 Promemoria: Effektivare identifiering, beskrivning och  och bedömning av miljökonsekvenser. MRe-

miss/Miljödepartementet 2012-08-17 (dnr M2012/2031/R). 
25

 Nordiska Miljöskyddskonventionen (SÖ 1974:99). 

http://www.jandarpo.se/
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ions and advocate their cause. For these reasons, the Ministry argues that the criterion on 

nationality and number of members cannot stand.  

Second, there is a proposal from the “IED Commission” to expand NGO standing to 

all kinds of supervisory decisions according to the Environmental Code.
26

 As of today, it 

is unclear if the proposal will pass the governmental offices together with the proposal for 

a new IED regime or at a later stage. 

 

Groups and NGOs also have a right of civil action according to the Act on Group Action 

(2002:599), which contains provisions on “group action” and “NGO action”. A group 

action can be initiated by a private person representing the interest of a group. An “NGO 

action” can be initiated by a non-profit association which, according to its statutes, has 

the purpose of defending the interests of consumers or employees in a dispute concerning 

purchases, services, conditions of employment, etc. with professional counterparts. In 

addition to this, both group actions and NGO actions can be brought to claim damages or 

protective measures from an operator of environmentally hazardous activities according 

to the Environmental Code. Organisations awarded such a possibility in the Code are 

“non-profit organisations which according to their statutes are defending the interests of 

nature conservation or environment protection” or associations of professionals within 

the fishing, agricultural, reindeer herding or forestry sector. Case law on group action is 

sparse and from the lower courts only, on NGO action non-existent. 

 

It is my opinion that the generosity of the environmental courts on individuals’ standing 

is counterweighed by their restrictive interpretation of NGO standing in environmental 

cases. One would have thought that such a closed system as the Swedish prior to the DLV 

judgment would have resulted in judges “making right what ought to be right”. No such 

perspective has been present in the Supreme Court or the Supreme Administrative Court 

in Sweden. Not even the Environmental Court of Appeal, which in other issues has taken 

a distinctly environmentally friendly position, took a progressive stance on this issue. The 

only exception has been the Council of Legislation when dealing with legislative efforts 

to implement the Aarhus Convention.
27

 

However, in the aftermath of DLV, the Swedish courts set aside the numeric criterion 

for NGO standing in the Environmental Code, referring directly to the CJEU’s judgment 

and to the “direct effect” of Articles 1.2 and 10a 85/337.
28

 Aside from that, there has not 

been any reference made in case law directly to provisions of international and EU law 

                                                 

 
26

SOU 2011:86. 
27

 A reason for this is perhaps that one of three justices of the Council who dealt with Aarhus issues from 

the beginning was also chairman of the Swedish Tourist Association. It is also worth mentioning that the 

Swedish position differs greatly from that of Finland, our neighbouring country with which we share ad-

ministrative and legal traditions. The Finnish Supreme Administrative Court (HFD) has regarded itself as 

the ultimate defender of the primacy of union law on environmental issues. With reference to the Finnish 

Constitution, where the protection of the environment is emphasised, and to the international development 

in the area, HFD has in two landmark cases expanded the right of NGOs to appeal in situations where no 

such right previously existed (HFD 2004:76 and HFD 2007:74). The most recent case dealt with a decision 

on hunting the wolf. Two regional environmental NGOs were allowed to appeal, although the hunting leg-

islation left no room for NGO access to justice. An important rational behind HFD’s position was that 

someone has to be able to challenge decisions concerning the implementation of EU law. 
28

 NJA 2010 s. 419. 
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on environmental rights or access to justice in either Article 47 of the Charter of Funda-

mental Rights of the European Union or Article 19 of the Treaty of the European Union, 

be it in lower courts, the Environmental Court of Appeal, the Supreme Administrative 

Court or the Supreme Court of Sweden. However, in some cases – for example in MÖD 

2011:46 mentioned above – the courts have referred more generally to “our international 

obligations” in the area. The Supreme Court recently applied a similar view-point in a 

case concerning the Kukkola river between Finland and Sweden, allowing the NGO 

“Älvräddarna” (The Rescuers of the Rivers) to appeal a decision from the no longer ex-

tant Finnish-Swedish Commission on the Border River.
29

 Furthermore, there has been a 

slight tendency among the lower administrative courts and environmental courts towards 

widening NGO standing even in environmental matters outside the scope of EU law. This 

has for example been the case concerning a controversial decision by the Swedish Forest 

Agency on a clear-cutting operation in a sensitive area in the mountains (the Änok 

case).
30

  

However, it remains to be seen how the higher levels of courts will react to these ef-

forts from the lower courts to expand access to justice. As mentioned above, so far both 

the Environmental Court of Appeal and the Supreme Administrative Court have been 

quite reluctant to accept such a development. A change in attitude might be on the way - 

a decision on the hunting of a wolf (the Kynna-vargen case) where the Swedish Society 

for Nature Conservation (SNF) was denied standing in the lower courts, was this summer 

granted leave to appeal by the Supreme Administrative Court.
31

 In its decision, the court 

referred both the Aarhus Convention and the Slovak brown Bear case (C-240/09). To my 

knowledge, if SNF is denied standing also in the higher court, the organisation will bring 

the case to the Aarhus Convention Compliance Committee. 

 

The official case law database contains only very few cases under Chapter 16 sections 

13-14 of the Environmental Code. Those still relevant are the following: 

 

Supreme Court:  

NJA 2010 s. 419: NGO standing – As a result of the preliminary ruling by the CJEU in 

the DLV case (C-263/08), the Supreme Court set aside the numeric criterion in the Envi-

ronmental Code for NGOs to have at least 2,000 members as a requirement for having 

standing rights. 

 

                                                 

 
29

 Supreme Court (Högsta domstolen) decision 2012-03-07 in cases No Ö 882-11 and Ö 5990-10. 
30

 Administrative Court of Luleå (Förvaltningsrätten i Luleå) 2011-10-21 in case No 446-11. 
31

 The SNF appealed the hunting decision, which was taken by the Environmental Protection Agency 

(Naturvårdsverket 2011-10-14; dnr NV-09613-11). The appeal was first made to the Administrative Court 

of Stockholm, but was dismissed (Förvaltningsrätten i Stockholm  2011-10-28 in case No 21255-11). On 

appeal, the Administrative Court of Appeal in Stockholm did not grant leave for appeal (Kammarrätten i 

Stockholm 2011-12-05 in case No 6218-11). This decision was then appealed to the HFD, which granted 

leave to appeal and referred the case back to the Administrative Court of Appeal to decide on the issue of 

standing (HFD, decision 2012-06-28 in case No. 7943-11). 
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Environmental Court of Appeal 

MÖD 2001:9: NGO standing – The geographic criterion “in Sweden” in Chapter 16 sec-

tion 13 of the Environmental Code for NGO standing entails the possibility to appeal de-

cisions concerning permits, approvals or exemptions in all parts of Sweden, irrespective 

of where the organisation is registered according to its statutes or has its activities. How-

ever, the provision does not furnish a right to appeal a supervisory decision in a case con-

cerning nature protection. 

 

MÖD 2006:22: NGO standing – The national association of real estate owners (Vil-

laägarnas Riksförbund) was not considered to be an environmental NGO from the mere 

fact that its statutes said that one of the objectives of the organisation was to promote en-

vironmental interests. 

 

MÖD 2007:17: NGO standing – Chapter 16 section 13 of the Environmental Code for 

NGO standing does not furnish a right to appeal supervisory decisions. 

 

MÖD 2008:28: NGO standing – The national association of fishermen (Sveriges Fiskares 

Riksförbund) was not regarded as an environmental NGO having standing under the En-

vironmental Code. 

 

MÖD 2008:45: NGO standing – MILKAS, an established NGO opposing nuclear power, 

was not allowed to appeal a decision concerning a deposit of radioactive waste at Fors-

mark nuclear power station due to the fact that the organisation has only two other legal 

entities as members, the well-known NGOs Friends of the Earth and The Peoples Cam-

paign against Nuclear Power. 

 

MÖD 2009:6: NGO standing – A subdivision of the Swedish Society for Nature Conser-

vation (SNF) is a separate legal entity and cannot appeal a decision according to Chapter 

16 section 13 of the Environmental Code if it does not have the required number of 

members (at least 2,000 at the time). 

 

There are also a number of other judgments from the Environmental Court of Appeal on 

NGO standing, but they are not reported in the official case law database. In one of these 

cases, the Green Party was not considered as an NGO with standing rights in environ-

mental cases.
32

 In another, an association for the protection of landscape in a part of 

northern Sweden (Föreningen Kolerbygdens Landskapsskydd) did not meet the criteria  

for NGO standing in the Environmental Code, as it had only 92 members and had existed 

for merely two and a half years at the time of appeal. 
33

 

 

                                                 

 
32

 Environmental Court of Appeal (Mark- och miljööverdomstolen) decision 2004-09-02 in case No 

M 4877-04. 
33

 Environmental Court of Appeal (Mark- och miljööverdomstolen) decision 2010-09-21 in case No 

M 1505-10. 
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C. The effectiveness of judicial review 

Procedural remedies 

As a general rule, a permit cannot be utilized until the possibility of appeal has passed. 

Accordingly, an appeal has suspensive effect on a permit decision. These decisions are, 

however, often combined with a “go-ahead decision” enabling the applicant to start his or 

her activity. As with permits, orders from a supervisory authority do not take legal effect 

until they are finally decided on appeal. If there is an urgent need, the authority can de-

cide that the order shall take effect even if it is appealed. This happens quite rarely. 

If a go-ahead decision has been granted, the public concerned can ask the court for an 

injunction of that decision. The legal provision on such “inhibition” is rather vague; the 

details are found in case law. According to the Environmental Court of Appeal, inhibition 

shall be granted when the prospects for the success of the appeal are good. An inhibition 

may also be granted if the appellant has a legitimate interest in having the decision scru-

tinized by the court or there are vital interests at stake.
34

 

There is no specified regulation on timeliness in the Code on Judicial Procedure, the 

Administrative Procedure Act, the Environmental Code or the Planning and Building 

Act. Under the influence of EU law and the concept of good governance, a few provi-

sions have been introduced in the latter act, stipulating that some applications should be 

handled within certain time limits. Other provisions in the Environmental Code state that 

an activity can commence after a number of weeks from the notification to the supervi-

sory authorities, unless the authority decides otherwise. There are no provisions protect-

ing the interest of the public concerned to have their cases handled in a timely manner, 

except for very general statements in the Act of Administrative Procedure and the Code 

of Judicial Procedure. It is also worth mentioning that the reformatory procedure – to-

gether with the fact that a case may be retried in three or even four instances – can make 

the appeal quite time consuming. Each instance generally takes at least one year. From 

industry, there is an everlasting complaint about the time-consuming permit procedures. 

Independent international studies, however, have shown that the complaints are exagger-

ated.
35

 There are no express regulations requiring the administrative or judicial proce-

dures to be effective, although this is an issue that the Parliamentary Ombudsman scruti-

nizes. Therefore, it is fair to say that the administration and the courts are aware of the 

demands for timeliness and effectiveness. 

The only express regulation to prevent frivolous claims in environmental cases con-

cerns the distribution of litigation costs, as a reckless applicant can be ordered to remu-

nerate his or her opponents for all the costs incurred. As will be shown below, litigation 

remuneration is an issue that can only be raised in cases concerning water operations, and 

therefore this deterrent mechanism can be used very seldom. In addition to this, it hap-

pens very rarely – not to say never – that a court will find a claim so grossly careless or 

vexatious. The administrative procedure and the judicial procedure in all other environ-

mental cases are free from charge or costs, and therefore they also are more open for 

careless litigation. And truly, there are a number of cases in the environmental courts – 
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 MÖD 2003:95 and MÖD 2011:31. 
35

 See especially Bohne, E: The quest for regulatory integration in the European Union (Kluwer Law Inter-

national 2006), concerning the IPPC procedure. 
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commonly between neighbours – where the judges have to deal with trivialities.
36

 To re-

duce such cases, some municipalities offer “neighbour mediators” free of charge. These 

activities are reported to be very successful.
37

 

There are quite a few examples of an activity being completed or very far along when 

a legal challenge from the public concerned finally succeds in court. Obviously, such 

situations in which the applicant “wins in the court, but loses on the ground” can be 

found in legislation where decisions take immediate effect, despite the fact that an appeal 

is launched. The most apparent example of this is found within the hunting legislation, 

when an authority decides on “protective hunting” of a protected species. In the previ-

ously mentioned pending case about the Kynna-vargen¸ the animal was killed right after 

the decision. More examples can be found pertaining to water, where the environmental 

courts sometimes grant go-ahead decisions quite freely. As applications for judicial re-

view to the Supreme Administrative Court do not have suspensive effect, this is a com-

mon feature in those cases when the government has the last say.
38

 

 

D. Costs in the environmental procedure 

Loser pays principle, court fees, costs for expert witnesses, etc. 

The environmental procedure in Sweden is as a general rule free of charge. There are no 

court fees, no obligation to pay the opponents’ costs, no bonds to be paid for obtaining 

injunctive relief, or other costs to be paid, irrespective of whether the case is on adminis-

trative appeal or goes to court. As the ultimate responsibility to investigate the case ac-

cording to the “ex officio-principle” lies with the administration and the environmental 

courts – which both have technicians participating in the decision making – neither are 

there any witness or experts’ fees to be paid. Basically, this makes the environmental 

procedure cheap and easily accessible for the public. The other side of the coin is that 

when applicants want to be represented by counsel or use experts of their own, they will 

have to pay out of their own pocket and the costs cannot be remunerated from a losing 

opponent. Thus, although the procedure on its face can be regarded as very “democratic”, 

it also has its drawbacks. Under these circumstances, almost no law firms are engaged in 

representing the public concerned in environmental cases. In addition to this, in compli-

cated permit procedures, there may be an urgent need for inexperienced neighbours to use 

counsel and experts to be able to match the expertise of the operators. So although there 

is no obligation to use lawyers in court – not even in the Environmental Court of Appeal 

or the Supreme Court – sometimes this is necessary to be able to protect one’s interests 

effectively. 

                                                 

 
36

 Examples from case law includes smoking neighbours, barking dogs, shadows from flags and noise from 

flag lines, sunbathing gentlemen, etc. 
37

 Dagens Nyheter/Bostad 2008-03-19. 
38

 This can be illustrated by R 2005 ref 44, where the Supreme Administrative Court quashed a city plan for 

its lack of a proper EIA on the impact of the great crested newt (a species protected in the Habitats Direc-

tive). When the court decided on the case, the development was already concluded. 
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The only exception to the general rule of a “free” environmental procedure is found in 

the permit procedure for water operations.
39

 The applicant here has to pay the litigation 

costs of all those who will be affected by the activity - the “water law stakeholders”. This 

circuit of people, however, is narrower than the public concerned and consists of those 

whose real estate will be affected by the activity, for example by flooding, loss of fishing 

water, etc. Accordingly, the stakeholders in cases concerning permits for water operations 

almost always are represented by counsel in court. If the stakeholder chooses to appeal 

the permit decision, he or she may at the most risk having to pay his or her own costs in 

the Environmental Court of Appeal and the Supreme Court. Thus, the loser pays principle 

does not apply even in these cases. As already mentioned, however, a stakeholder can be 

ordered to remunerate the opponents if he or she has acted recklessly in the procedure 

(“mala fide”). 

The system of litigation costs in the water procedures entails uncertainty, which 

sometimes can be very problematic. As the ultimate decision on who belongs to the cir-

cuit of stakeholders lies with the court, those who consider themselves affected by the 

activity have to hire a lawyer at their own risk. Most commonly, they can rely on real es-

tate insurance including legal aid. But if the environmental court – or in the worst case, 

the Environmental Court of Appeal – at the end of the day does not consider them to be 

water law stakeholders, their insurance might not cover the litigation costs incurred. 

Legal aid and other methods of public and private funding 

As the environmental procedure in Sweden basically is free from costs, there is little legal 

aid available. The issue has been raised in some cases, where claimants have asked the 

court to grant legal aid according to Act 1996:1619. These applications have generally 

have been turned down by the Environmental Court of Appeal, the court referring to the 

“ex officio principle” and the investigatory responsibilities of the courts.
40

 

As mentioned above, there are only a few law firms engaged in representing the pub-

lic concerned in environmental cases and the vast majority of those that exist deal with 

water cases. Furthermore, there are practically no public interest lawyers or law clinics 

dealing with environmental cases in Sweden. 

Some of the national authorities provide grants for environmental NGOs, which they 

can use at their own discretion.  Most importantly, the Swedish Environmental Protection 

Agency each year distributes funds to organizations – among them the Swedish Society 

for Nature Conservation – to be used for taking legal action in order to develop case law 

in the environmental area. Also the Swedish Transport Administration and the Swedish 

Consumer Agency provide grants to NGOs to increase public influence on different deci-

sion-making processes in the environmental area.
41

 

                                                 

 
39

 However, in a judgement from the end of last year, the Supreme Court decided that an ENGO was liable 

for the litigation costs in a case concerning an application to reopen a permit case due to manifest error in 

the decision making procedure (case No. Ö 517-11). The application was turned down and the losing party 

was ordered to pay the operator’s costs.  
40

 MÖD 2003:66. 
41

 Implementation report from Sweden, para 16. 
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E. Examples 

1. A permit decision concerning an industrial activity not covered by the Industrial 

Emissions Directive. 

Most commonly, the permit decision will be taken by the County Administrative Board, 

or to be more precise, an independent tribunal within that authority (Miljöprövningsdele-

gationen). The public concerned – including environmental NGOs – can appeal the per-

mit to the Environmental Court and further on to the Environmental Court of Appeal. The 

permit does not take legal effect so long as the appeal is pending. The applicant (opera-

tor) can, however, ask for a “go-ahead decision” by the permit body, which is quite fre-

quently granted. The appellants can counter this by asking the Environmental Court for 

an injunction (“inhibition”) of that decision as a matter to be judged upon as a prelimi-

nary issue. The appeal procedure is reformatory, enabling the Environmental Court to 

decide on both formalities and the substances of the case. As a general rule, the trial will 

result in a new permit decision. There are no costs connected to such appeals or requests 

for injunctions. The public concerned is not required to use lawyers to represent them in 

court. The appeal procedure takes a little less than one year. 

 

2. Complaints concerning an on-going waste deposit (landfill) in breach of national 

legislation. 

The processing of this situation depends upon whether there is a permit for the landfill or 

not. However, in both cases, the complaint will be handled by the supervisory authority, 

which, most probably, will be the municipal Environmental Board. If there is a permit for 

the landfill, the authority will have to decide whether to take actions for the updating of 

the conditions therein, which will be done by application to the permit body. If there is no 

permit, the authority can enforce the legal requirements by a direct order to the operator. 

The Board will have to issue a written decision on whether to intervene or not and this 

decision is appealable by those individuals who are affected by the activity. The NGOs 

have no standing in either case here as these kinds of supervisory decisions are not cov-

ered by Chapter 16 sections 13-14 of the Environmental Code. If the authority finds that 

there is an imminent risk of damage to the environment or to human health, it can man-

date that the supervisory order shall take immediate effect, but this is very seldom done. 

The appeal is made in both cases to the County Administrative Board and then further on 

to the environmental courts. For the subsequent procedure in the courts, see above at 1.  

 

3. A decision to undertake an infrastructural construction project which might have 

an effect on a Natura 2000 area. 

The project requires two kinds of permits. First, the permit according to the sector legisla-

tion will be decided by the national authority for the matter at hand (railroad, highway, 

airport), for example the National Transport Administration. This decision can be ap-

pealed by the public concerned – including environmental NGOs – to the Government. 
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The Governmental decision on the matter can be subjected to judicial review in the Su-

preme Administrative Court by the same circuit of actors. 

In addition to this, the project needs a specific “Natura 2000”-permit according to the 

Environmental Code. This decision will be taken by the County Administrative Board. 

An environmental NGO – but not an individual – is able to appeal this permit to the Envi-

ronmental Court and so on. For the subsequent procedure in the courts, see above at 1. 

 

4. A clear cutting operation (forestry) which threatens a protected nature  

reserve or a protected species. 

The operator must notify the regional branch of the Forest Agency prior to commencing 

activities. The Agency will address an advice or an order to the undertaker of the opera-

tion. This decision is not appealable by any member of the public concerned, nor by any 

authority representing environmental interests.  

 

5. The competent authority has failed to establish an air quality action plan for a 

municipality in breach of EU air quality norms, or an action plan has been adopted 

but will not sufficiently reduce the risk of exceeding air quality limits. 

This situation is described above under the headline Standing for individuals (the Horns-

gatan case). In short, concerned individuals can ask the municipal authority to establish 

such a plan or to undertake any action on behalf of their interests. The authority’s deci-

sion is appealable to the County Administrative Board and further to the environmental 

courts. For the subsequent procedure in the courts, see above at 1. Environmental NGOs 

have no standing in these cases. 

 

6. In an area with highly permeable soil, the competent authority has issued build-

ing permits for a number of holiday homes, all of which rely on individual systems 

to dispose of their waste-water. Following the discovery of E-coli or cryptosporid-

ium in a local groundwater, some citizens/NGOs are concerned that the competent 

authority (1) has not attached sufficiently strict conditions with regard to individual 

waste-water systems to comply with EU water and/or waste legislation; (2) is not en-

suring that individual systems are maintained so as to avoid contamination of the 

drinking water source; (3) has either no or no adequate remedial action plan or (4) 

has  failed to recognise the vulnerability of the drinking water catchment.  

The building of individual waste-water systems requires a permit from the municipal En-

vironmental Board. That decision can be appealed by the public concerned – including 

environmental NGOs – to the County Administrative Board and so on (see above under 

1). All issues described in the question will be dealt with in the permit procedure. If the 

installations already have permits, the issues will be processed in the same manner as de-

scribed under 2, that is by way of updating the conditions for the permits. Thus, in that 

case, only concerned individuals can appeal the authority’s decision not to intervene. 
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7. The competent authority makes a derogation allowing the killing of individuals of 

a species of wild bird protected under the Wild Birds Directive (EC Directive 

79/409/EEC) or of a species of large carnivore protected by the Habitats Directive 

(EC Directive 92/43/EC). There are allegations that the derogations in the Nature 

Directives are unlawful in the light of the case law of the CJEU. 

If the derogation is made under the Environmental Code, the case is dealt by the County 

Administrative Board and the decision can be appealed by an environmental NGO, but 

not by individuals. However, the provisions on species protection in the Code – or rather 

the Ordinance on Species protection (2007:845) under the Code – only cover the protec-

tion of the habitats of the species. Birds as such are protected by hunting legislation. A 

derogation decision according to the Hunting Ordinance (1987:905) will be dealt with by 

either the County Administrative Board or the Environmental Protection Agency. The 

Board’s decision can be appealed to the Agency, but no further. If the Agency deals with 

the derogation, this decision can be appealed to the administrative courts. However, no 

member of the public concerned, nor any authority, representing the interests of birds can 

appeal any of these decisions. 

 

F. Concluding remarks 

In my view, Sweden has the following flaws in its implementation of Articles 9.3 and 9.4 

of the Aarhus Convention: 

First of all, the numeric criterion for NGO standing in Chapter 16 section 13-14 – 100 

members or the support from the public – is controversial. The CJEU clearly stated that 

numeric criteria can be in line with the access to justice provisions of union law, but only 

to the extent that is necessary to assure that the association “does in fact exist and that it 

is active”.
42

 Surely, this can be done even for organizations with far fewer members than 

100. Iceland now is changing its legislation to be in line with union legislation on access 

to justice; its numeric criterion will be 30 members. The choice of 100 members in Swe-

den was done for political reasons and it is – as I said above – surprising that it has been 

so easily accepted by the environmental courts in Sweden. 

Second and as argued above, the national criterion for NGO standing in Chapter 16 

section 13-14 – active in Sweden – clearly is in breach of union law on access to justice. 

The time criterion of three years for NGO standing also can be questioned, as it seems to 

effectively bar many local, ad hoc groups from taking legal action. However, as men-

tioned above, both these criteria are proposed to be abolished in a recent governmental 

paper. 

Third, NGOs must have the possibility to challenge with legal means supervisory de-

cisions on environmental matters in line with Article 9.3 of the Aarhus Convention (“acts 

and omissions by private persons and authorities”). In this respect, I agree with the pro-

posal of the Swedish IED Commission. The proposal is however very controversial, why 

it is, on the one hand, uncertain if it passes the governmental offices. On the other hand, 

the proposal was done by a committee that was chaired by a member of the Environ-
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mental Court of Appeal, why case law from that court may overrun any hesitation from 

the government. 

Fourth, the public concerned – that is, the environmental NGOs – must have the pos-

sibility to appeal decisions in sector legislation concerning nature and species protection 

covered by union law. In my view, this is one of the major shortcomings pertaining to 

access to justice in the Swedish environmental legislation. As shown above, many deci-

sions on forestry and hunting activities concern nature and species protection, and here 

Sweden presents a “closed system”. And as no-one can challenge those decisions, they 

cannot be reviewed by the courts and thereby not brought to CJEU for preliminary rul-

ings. 

Fifth, the Catch-22 situations for individuals who are affected by projects subjected to 

governmental permissibility decisions must be solved. If not the Supreme Administrative 

Court is able to take a firm stance on this issue, I think there is a need for an express pro-

vision that requires the court to investigate who might be affected by the decision in order 

to make the access to justice effective. 

 

Finally, there are other aspects of Swedish environmental law where question marks have 

been raised regarding their compliance with Article 9.3 of the Aarhus Convention. One 

such example is the provision in the Planning and Building Act requiring the public con-

cerned to express their opinion in the participatory stage of the decision making as a pre-

requisite for access to justice. One can argue that the CJEU’s clear division between par-

ticipation and access to justice in the DLV case precludes any such requirement for activ-

ity in the first stage as a criterion for standing. The court’s reasoning concerned another 

situation, but the wording that the NGOs must have access to justice “regardless of the 

role they might have played in the examination of that request by taking part in the pro-

cedure before that body and by expressing their views” seems to be quite clear in this re-

spect.
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 C-263/08 DLV para 39, compare Jans & Vedder: European Environmental Law, p. 233.  
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