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ABSTRACT 

The board has a central role in a limited liability company, as it manages the company’s 

affairs. When a takeover bid is made on the company, the Target Board’s role is ex-

tended, as the Board undertakes certain obligations due to the takeover regulations. The 

Board shall decide whether a request of performing a due diligence is to be accepted, 

and what information such investigation would include if permitted. In addition, the 

Board shall evaluate the pros and cons of the bid in order to help the shareholders make 

an informed decision as regards accepting or denying the bid. While fulfilling its duties, 

the Target Board has to act in the best interest of the shareholders. The Board may 

therefore not let any self-interest or other stakeholder interests prevail in its decisions 

and undertakings. Because the Target Board has certain obligations to perform, and the 

interests in which these are to be performed is clearly expressed, it is important that the 

Board’s conduct is subject to liability. Under Danish law such liability is provided for 

under the Danish Companies Act. In the Swedish Companies Act, there is no correlating 

liability provision. To ensure compliance with the Swedish Takeover Rules, one should 

argue liability under the Swedish Commercial Code and its rules regarding trusteeship, 

as the Target Board’s role in a takeover seemingly fulfills the prerequisites of a trustee-

ship with the shareholders as its principal. If the duty of loyalty that follows from the 

trusteeship is breached, the Target Board may be held liable for its conduct. To ensure 

compliance with the takeover regulations, a liability provision that explicitly covers the 

takeover scenario should be introduced also under Swedish law.  

 

SAMMANFATTNING 

Styrelsen har en central roll i ett aktiebolag eftersom den handhar förvaltningen av bo-

lagets angelägenheter. När ett publikt s.k. takeover bud har lagts på bolaget intar 

målbolagsstyrelsen en utvidgad roll, då styrelsen under har särskilda skyldigheter enligt 

takeoverregleringen. Målbolagsstyrelsen ska besluta om en förfrågan att företa en due 

diligence-undersökning på bolaget ska godkännas och vad för information en sådan 

undersökning skulle innefatta om den godkännes. Därtill ska målbolagsstyrelsen ut-

värdera för- och nackdelar med budet för att hjälpa aktieägarna fatta ett välgrundat be-

slut om att antingen acceptera eller avvisa budet. När styrelsen fullgör sina uppgifter är 
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den skyldig att göra så i aktieägarnas intresse. Styrelsen får därför inte låta egen-

intressen eller andra stakeholderintressen styra dess beslut och utföranden. I och med att 

styrelsen är ålagd särskilda uppgifter och det är tydligt uttryckt i vilket intresse dessa 

uppgifter ska företas, är det viktigt att styrelsens agerande kan beläggas med skadestånd 

gentemot aktieägarna. I dansk rätt är sådan skadeståndsskyldighet reglerad i den danska 

bolagslagen, men någon motsvarande skadeståndsskyldighet finns inte i den svenska 

aktiebolagslagen. För att säkerställa att de svenska Takeover Reglerna efterlevs torde 

skadeståndsskyldighet istället i dagsläget kunna argumenteras utifrån Handelsbalkens 

sysslomannaregler, eftersom målbolagsstyrelsens roll vid en takeover till synes upp-

fyller förutsättningarna för sysslomannaskap med aktieägarna som huvudman. Om den 

lojalitetsplikt som medföljer sysslomannaskapet överträds, torde styrelsen kunna hållas 

skadeståndsansvarig för sitt agerande. För att säkerställa efterlevnad av Takeover Reg-

lerna borde en skadeståndsbestämmelse som uttryckligen täcker takeover-situationerna 

införas också i svensk rätt.  

 

SAMMENFATNING 

Bestyrelsen i et aktieselskab besidder en meget central rolle, da den beskæftiger sig med 

selskabets ledelse. Når et publikt overtagelsestilbud er blevet fremlagt på et selskabet, 

fylder målselskabsbestyrelsen en udvidet rolle, da bestyrelsen har særlige forpligtelser i 

reglerne omkring overtagelser. Målselskabsbestyrelsen skal beslutte, om en anmodning 

om at foretage en due diligence-undersøgelse af selskabet skal godkendes, og hvilke 

informationer en sådan undersøgelse ville omfatte, hvis den godkendes. Dertil skal 

målselskabsbestyrelsen evaluere fordele og ulemper med tilbuddet, for at hjælpe akt-

ionærerne at tage beslutning om enten at acceptere eller afvise tilbuddet. Når 

bestyrelsen varetager de nævnte opgaver, skal de gøre det i aktionærernes interesse. 

Bestyrelsen er derfor ikke tilladt, at lade egeninteresser eller andre stakeholder 

interesser påvirke dens beslutninger og adfærd. Da bestyrelsen er forpligtet specifikke 

opgaver, og det er klart udtrykt i hvilket interesse disse opgaver skal gennemføres, er 

det vigtigt, at bestyrelsens adfærd kan være genstand for erstatningsansvar over for 

aktionærerne. Ifølge dansk lovgivning er et sådant erstatningsansvar reguleret i 

selskabsloven, mens den svenske aktieselskabslov ikke har noget tilsvarende ansvar. 
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For at sikre, at de svenske reglerne om overtagelser overholdes, vil erstatningsansvar i 

stedet kunne hævdes på grundlag af de svenske regler om trustees1, i det 

målselskabsbestyrelsen rolle i en overtagelse, bør opfylde forudsætningerne for et 

trusteeship med aktionærerne som principal. Hvis den loyalitetspligt, der følger et 

trusteeship er overtrådt, bør bestyrelsen holdes erstatningsansvarlig for deres adfærd. 

For at sikre overholdelse af de svenske regler om overtagelser, bør en 

erstatningsbestemmelse der udtrykkeligt omfatter overtagelsessituationerne 

gennemføres også i svensk lovgivning.  

                                                           
1 Sv: sysslomän.   
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1 Introduction 

1.1 Background 

In 2008 the financial crisis affected the stock markets all around the world and resulted 

in a decrease in bids regarding purchase of shares, so called public takeover bids. 

Despite this, the Scandinavian takeover market has throughout the past few years been 

fairly active and the hostility has increased.2 In order to make a takeover bid under the 

Swedish and Danish takeover regulations, the bid has to be public and addressed to the 

holders of the shares in a Swedish, Danish or foreign limited liability company, and 

must also state the intent of acquiring all or parts of the shares.3 The bid can either be 

mandatory or voluntarily.  

When a takeover bid has been made on a company (the Target Company) the board of 

such company (the Target Board) is compelled by the Swedish and Danish takeover 

regulations to undertake certain obligations with regard to the bid. First and foremost, 

the Target Board has to evaluate the bid and recommend the shareholders to either 

accept or refuse it, and explain their reasoning in reaching such a conclusion.4 The 

Target Board might also have to take in to consideration the desire of the company 

placing the bid (the Offeror Company) to perform a due diligence investigation on the 

Target Company. These provisions originate from the European Takeover Directive and 

should therefore be interpreted as having the same meaning in both Sweden and Den-

mark. Under Swedish law the regulations, however, go a bit further as to stipulating the 

Target Board’s obligation to act in the interest of the shareholders in a bid situation.5 

The Target Board therefore has a duty toward the shareholders not to let any other in-

terest influence their actions. Under the Danish takeover regimen, there is no corre-

sponding provision stating that the shareholder interest should permeate the Target 

Board’s actions. Despite this, the shareholder interest might de facto be the interest in 

which the board have to act, depending on what interpretation is given to the general 

Danish provision stating that the Target Board shall pay regard to the interests of the 

                                                           
2 Broneus, S. & Stattin, D., Aktiemarknadsbolags förberedelser inför takeover-erbjudanden, p. 34,  

  A Practitioner's Guide to Takeovers and Mergers in the European Union, p. 179.  
3 The Swedish Takeover Bids Act Chapter 1 Section 2.1, the Danish Takeover Order Section 1.1.   
4 The Swedish Takeover Rules Section II.19, the Danish Takeover Order Section 14.1. 
5 The Swedish Takeover Rules Section II.17. 
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company as a whole, while acting in a bid situation.6 Taking the said into account, the 

Target Board has a certain position in relation to the shareholders when a takeover bid is 

imminent or has been placed on the Target Company. Even though the shareholders are 

the ones with the final say if the bid is to be accepted or not, the reality is that they tend 

to trust and go with the Target Board’s recommendation.7 If the recommendation then 

turns out to be careless in light of the fact that the Target Board’s evaluation of the bid 

was deficient or not in pursuant of a legitimate interest, the question arises whether it 

would be possible to hold the Target Board liable for its actions and force it to 

indemnify the shareholders. The same goes for the situation where the Target Board 

recommends the shareholders to refuse the bid, whereas the bid is seen as a hostile take-

over bid due to the conflict between the bidder and the Target Board,8 or the Board has 

carried out costly undertakings to prepare a due diligence investigation or defensive 

measures, resulting in financial loss for the shareholders.  

Is it therefore possible to say that the members Target Board, in their capacity as fiduci-

aries, have an obligation to compensate the shareholders in the case they incur damage? 

As of this day the Swedish and Danish rules provide only for a disciplinary fine if the 

takeover rules have been breached, which does not give the shareholders any possibility 

of indemnification.9 The right to compensation under the Swedish Companies Act10 

when for damage to third parties, where the shareholders are included, is limited to 

breach of the Companies Act, the Annual Report legislation or the company’s Articles 

of Association. There is no provision for immediate indemnification for the share-

holders when the takeover regulations have been breached. Under Danish law, however, 

third parties have the possibility of being awarded damages on the same conditions as 

the company under Swedish law, and the issue is then focused on if the board have 

acted willfully or negligently and thereby damaged the shareholders.11 Since the topic, 

especially under Swedish law, is complicated and poorly elucidated there is a need for it 

to be analyzed both in light of today’s regulations, i.e. if there might be a possibility to 

recognize accountability for the Target Board’s actions in a bid situation, and in a future 

                                                           
6 The European Takeover Directive Article 3.c). 
7 Sevenius, R., Företagsförvärv, p 37. 
8 SOU 1990:1, p. 37.  
9 The Swedish Takeover Rules Section V, the Danish Takeover Order Section 21.1.  
10 Chapter 29 Section 1. 
11 The Danish Companies Act Section 361. 
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perspective. Since the Danish system provides for a more extensive Board liability 

towards third parties, it is of interest to see if there are grounds for letting the same 

apply in Sweden. 

 

1.2 Relevant Sets of Regulation 

A public takeover in Sweden is regulated mainly by the Swedish Act (2006:451) on 

Takeover Bids (the Swedish Takeover Bids Act)12, containing the rules on permissible 

takeover defenses, and NASDAQ OMX Stockholm’s and NGM Equity’s, and the corre-

sponding rules for the Swedish Multilateral Trading Facilities, Rules concerning Take-

over Bids on the Stock Market (the Swedish Takeover Rules) providing guidelines for 

the Offeror Company as well as the Target Company. The Swedish Takeover Rules are 

based on the European Parliament and the Council’s directive 2004/25/EG on Takeover 

Bids (the European Takeover Directive) and shall therefore be read in the light thereof.  

Since the Swedish marketplaces are self-regulated, i.e. companies acting in the financial 

markets create their own rules in accordance with the Swedish Securities Markets Act 

(2007:528)13, the Takeover Rules are binding on contractual grounds, but have de facto 

been applied invariably since 2003, which shows that the operators on the stock market 

take them seriously. It is the Swedish Financial Supervisory Authority (FI)14 that super-

vises compliance with the rules and in addition to the securities market regulations, all 

Swedish limited liability companies are bound by the Swedish Companies Act 

(2005:551)15, which is of relevance for this thesis especially with regard to the rules 

regulating the general liability of the board.  

In Denmark the most relevant sets of rules in a takeover is the Danish Companies Act16, 

which contains rules limiting the Target Company’s possibilities of undertaking defense 

strategies and setting out the ground rules for the way a takeover may be structured. The 

Danish Companies Act is also, like the Swedish, relevant where there is no specific 

                                                           
12 Lag (2006:451) om offentliga uppköpserbjudanden på aktiemarknaden.  
13 Lag (2007:528) om värdepappersmarknaden. 
14 Finansinspektionen. 
15 Aktiebolagslagen (2005:551). 
16 Lov nr. 470 af 12 juni 2009 om aktie- og anpartsselskaber (selskabsloven).  
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takeover legislation, since all limited liability companies, included listed ones, are 

bound its provisions. Companies listed on the Danish Stock Exchange, NASDAQ OMX 

Copenhagen, are also bound by the Danish Securities Trading Act17, which applies to-

gether with Executive Order No. 221 of 10 March 2010 (the Danish Takeover Order)18, 

and is the Danish implementation of the European Takeover Directive. In Denmark it is 

the Danish Supervisory Authority (DFSA)19 that provides the rules regarding takeovers, 

in order with Art. 32 of the Danish Securities Trading Act, and it has also released a 

guidance note on the Danish Takeover Order with No. 9475 of 2 October 2012 (the 

DFSA’s guidance note on the Danish Takeover Order) explaining how to interpret the 

Takeover Order.20 It is also the DFSA that supervises the Danish stock market. 

 

1.3 Scope and Limitations 

The purpose of this thesis is to shed light on the lack of an explicit compensation rule 

with regard to the Target Board’s actions in a takeover situation under Swedish 

regulations, and to investigate whether the Danish regulations provide for a better-suited 

solution. Believing there is a need to enable the possibility of awarding the shareholders 

indemnification when a breach of the Swedish Takeover Rules has been made, I will try 

to demonstrate how the shareholders, with the Swedish regulations in force today, 

should argue in order to be awarded damages. I will also discuss how today’s 

regulations related to this issue should be reformed in order to stipulate what, in my 

opinion, would be a more adequate protection for the shareholders. 

Since the thesis is focused solely on the Target Company I will not present any of the 

obligations incumbent upon the Offeror Company or discuss any of the issues arising 

from a failure to meet such obligations. Since the thesis focuses on the Target Board’s 

position toward the shareholders in the Target Company in a hostile takeover, the 

discussion regarding so called deal-protection arrangements and break-fees also fall 

outside the scope. I will, in addition, not elaborate on what a due diligence investigation 

                                                           
17 Lov om værdipapirhandel m.v., jf. bekendtgørelse nr. 168 af 14. marts 2001. 
18 Bekentgørelse nr 221 af 10. marts 2010 om overtagelsestilbud 
19 Finanstilsynet. 
20 Finanstilsynets vejledning nr. 9475 af 2. oktober 2012 om bekendtgørelse om overtagelsestilbud.  
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should include or how one is to be executed, or what defensive measures the Board, 

with the shareholders’ approval, can execute. As regards liability I will also leave out 

the discussion about accountability due to the Board’s breach of confidentiality in 

allowing a due diligence investigation. This is not of primary interest for the purpose of 

this thesis, as it does not relate to the issue of defining the Target Board’s role towards 

the shareholders in a takeover. When the Board’s duty of loyalty towards the company 

is discussed, this is frequently in connection with the associated duty of care. This will, 

however, not be considered, as it also cannot be expected to have any greater impact on 

the Board’s relationship to the shareholders.  

 

1.4 Methodology and Procedure 

The methodology I’ve chosen for this thesis is mainly to research how the Swedish and 

Danish regulations apply to the issue in determining the Target Boards obligations and 

potential liability in a takeover situation, by focusing on the different takeover rule sets 

and literature relating to national and European company law and M&A. By comparing 

the Swedish and Danish takeover rules, which both implements the European Takeover 

Directive, the Target Board’s role and obligations will be brought forth in an inter-

national view, to shed light on it in a broader perspective. In addition, the Swedish and 

Danish rules regulating board liability will be compared to give an understanding of 

what sanctions the Target Board might subject to in a takeover attempt.  

I will start by presenting the preparatory actions the Target Board can execute before an 

offer has been announced. The reason is not that this is of particular importance for the 

remediation issue, but to give a sense of what the Board legally can do to prepare or try 

and prohibit a future takeover. I will thereafter present the tasks the Target Board is 

obligated to effect in order to give an understanding of what actions and behavior, in my 

opinion, should be subject to sanctions if performed improperly or negligently.  

I will also present the possibilities for the Target Board to execute hostile takeover de-

fenses, to clarify what the Target Board can and cannot do in trying to prohibit the take-

over when a bid has been placed on the Target Company. I will thereafter discuss the 

Target Board’s role in a takeover context, to clarify what interests the Target Board is to 
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pursue while performing its tasks and how its relationship to the shareholders differ 

from the one in a regular company law context. This is essential to understand why 

there is a need for enabling remediation for the shareholders due to the Target Board’s 

actions in a takeover attempt. After having presented the reasons as to why I believe 

there is a need for liability, I will investigate the different possibilities of holding the 

Target Board liable for its actions and conclude which changes in the Swedish rule sets 

might be appropriate to resolve the issue.   
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2 The Tasks of the Target Board 

2.1 Introduction 

The takeover bid is addressed to the shareholders of the Target Company but usually 

ends up on the Target Board’s table. The shareholders have final say whether the bid is 

to be accepted, but considering the dispersed ownership of the shares, that shareholders 

have different purposes with their investments and are usually not that acquainted with 

the circumstances regarding the bid, the shareholders are represented by the Target 

Board.21 When a bid has been made public, the Target Board is initially bound to evalu-

ate and report its attitude towards the bid in order to help the shareholders make an 

informed decision.22 The Target Board might also be forced to respond to the Offeror 

Company’s request to carry out a due diligence investigation of the Target Company, to 

better appreciate what the company is worth.  

How the Target Board is allowed to act in a situation like this is, however, strictly 

regulated. If the Target Board opposes the takeover, and the bid is therefore hostile, the 

question arises how the Board or the Target Company can prevent the completion of the 

bid. First there are some preparatory actions the Target Board may carry out before an 

offer has been placed on the company, or before negotiations have been commenced, to 

try and complicate a future takeover, but as soon as a bid has been announced the Board 

is often prohibited from taking such actions on its own. With the support of the share-

holders at a general meeting, however, some hostile takeover defenses may be carried 

out. 

 

2.2 Preparatory Actions 

As markets grow and businesses rapidly internationalize and consolidate, it is important 

that the Board of a listed company is prepared for the situation where a takeover bid is 

placed on the company. As a part of the Board’s general duty to act with sufficient care 

towards the company, a manual clarifying the steps of preparation and action in a future 

                                                           
21 Sevenius, R., Bolagsstyrning, Studentlitteratur 2007, p. 198 et seq. 
22 The Swedish Takeover Rules Section II.19, the Danish Takeover Order Section 14.1. 
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takeover is a good tool. Under British and American law, is it common that public 

companies use so called Black Books or Takeover Defense Manuals in order to prepare 

the company for a takeover. As the hostility is increasing on the Scandinavian markets, 

it is recommended also for Scandinavian listed companies to prepare in such manner, 

even though it is not yet customary.23 By using these preparatory actions the Target 

Company, and especially the Target Board, will be better prepared and can focus on 

tactics and strategy once the bid has been placed. A Black Book is usually a collection 

of documents and templates that can be used by the Target Company when a takeover is 

impending, whereas a Takeover Defense Manual refers to the Target Company’s overall 

planning for an imminent takeover. It describes the course of a takeover as well as what 

the Board and the Company can and have to do in relation to its share and stakeholders 

as well as the public. Strategies and policies regarding contact with the press, the share-

holders and other parties with a potential interest in the company are usually often also 

expressed.24 Other things that can be addressed in the Defense Manual is who should be 

involved and contacted internally and externally, for example lawyers, advisors, in-

vestment banks etc., how a potential takeover could affect the company with regard 

especially to change of control clauses in contracts or licenses, and how to handle price-

sensitive information.25  

The preparatory actions the Target Board can for simplicity be divided into three 

groups, consisting of financial, practical and organizational or administrative measures. 

The financial measures are essentially executed in order to strengthen the company’s 

prospects as a stand-alone case, since this help prevent the risk of becoming the target 

for a takeover bid. Such measures may for example relate to information to the public 

nurturing the share price and the company’s stand-alone case prospects, as well as 

sustained market and ownership relations or measures relating to the operations or the 

capital structure of the company.26 The practical measures are closely connected to the 

financial and can include preparing questions for relevant authorities, analyzing the 

constitutional documents of the company and strengthening the relationships to 

                                                           
23 The Danish Recommendation on Corporate Governance Section 1.3.1, Broneus, S. & Stattin, D., 

    Aktiemarknadsbolags förberedelser inför takeover-erbjudanden, p. 34.  
24 Nielsen, N. E. & Settnes, M., Overtagelsstilbud, p. 92.  
25 Egholm Hansen, J. & Lundgren, C., Køb og salg af virksomheder, p. 525. 
26 Broneus, S., & Stattin, D., Aktiemarknadsbolags förberedelser inför takeover-erbjudanden, p. 38-41.  
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investors, shareholders and the media as well as trying to foresee changes in owner-

ship.27 When it comes to organizational or administrative measures, the composition of 

a team responsible for handling the ongoing or swift measures relating to a takeover bid, 

a so called Takeover Response Team, is the main action.28 The Manual can include who 

is to be included in the Team, what mandate the Team has to act in a takeover as well as 

when the Team should become operative.29 Apart from this it could be discussed if the 

Target Board can use any preventive hostile takeover defenses30, before a bid has been 

placed on the Target Company, but considering it is hard to determine in advance if 

such action would be in accordance with the Board’s duty of loyalty towards the 

company, and possibly the shareholders, such actions are not advisable and should be 

executed with caution.31 

 

2.3 Evaluation of the Bid 

2.3.1 The European Takeover Directive  

When a bid has been placed on the Target Company the Target board is obligated, under 

both the Swedish and Danish regulations, to evaluate the offer and announce its opinion 

of it, as well as the reasons for its opinion.32 This provision originates from the Euro-

pean Takeover Directive Art. 9.5, supplemented by paragraph 17 of the preamble, 

which states that the Target Board shall draw up and make public a document setting 

out its opinion of the bid and the reasons on which it is based, including its views on the 

effects of implementation of the takeover on all the company’s interests.  

The interest the Target Board especially has to take in to account is the anticipated 

effects of the offeror’s strategic plans for the Target Company and their likely 

repercussions on employment and the conditions of employment as well as the 

company’s places of business, in order to give the shareholders sufficient information to 

enable them to reach a properly informed decision regarding the sale of their shares, 

                                                           
27 Ibid, p. 42-44.  
28 Ibid, p. 45-48.  
29 Ibid, p. 46-48.  
30 For a discussion regarding hostile takeover defenses see chapter 2.5.   
31 Broneus, S., & Stattin, D., Aktiemarknadsbolags förberedelser inför takeover-erbjudanden, p. 49 et seq.  
32 The Swedish Takeover Rules Section II.19, the Danish Takeover Order Section 14.1. 
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Art. 3.1 (b). Because the Directive only sets out the frames for the Target Board’s tasks, 

the actual scope of the evaluation that is imposed upon the Board needs to be studied 

and ascertained under the national implementations. 

2.3.2 Evaluation 

2.3.2.1 Framework  

In Sweden, the Target Board shall no later than two weeks prior to the expiration of the 

acceptance period go public with its opinion regarding the offer and the reasons for its 

opinion.33 In Denmark the Board has to go public with its report, the so-called 

bestyrelseredegørelse, before the first half of the acceptance period runs out, which is 2-

5 weeks.34 The Board’s opinion is often very useful to the shareholders because the 

Board has better insight and knowledge regarding the concerned matters. The report is 

therefore an important element in the shareholder’s decision-making, and is of greatest 

interest to even out the information asymmetry existing between the shareholders, the 

Offering Company, and the Target Board. Since the shareholders always have a need 

for an objective evaluation, the report should in addition be used to correct assumptions 

regarding factual circumstances or evaluations the Offering Company has set out in the 

Bid prospect, to make sure the shareholders get a correct estimation of the bid and that 

all the shareholders’ interests are taken into account.35  

The evaluation requirement is mainly focused on the purchase price and on whether the 

offered amount corresponds to the actual value of the company, whereas the rule is to be 

understood as to not only force the Board to state its opinion regarding the total amount 

of the offer, but to also express its considerations regarding other terms and conditions 

that the Offering Company is offering for the shares.36 The Swedish and the Danish 

takeover regulations further state, in line with the European Takeover Directive, that the 

evaluation shall include any effects the bid would have on the company, its employees 

and places of business if it were to be accepted. Under the Swedish regulation, this re-

quirement could, however, be said to be less extensive than the one set out in the 

                                                           
33 The Swedish Takeover Rules Section II.19.  
34 The Danish Takeover Order Section 6, 14.2. 
35 Hallas Pedersen, A., Bestyrelsesredegørelser, p. 111.  
36 The commentary to Section II.19 of the Swedish Takeover Rules, Kramarz, R., Bestyrelses- 

    redegørelser ved overtagelsetilbud, p. 107. 
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Directive, whereas the Board in Sweden only has to perform the evaluation based on 

information provided by the Offering Company. The same restriction is not given in 

article 9.5 of the Directive. One could argue that the Swedish Takeover Rules should be 

read in light of the Directive, under which the same attention should be given these 

issues, but the problem is how to sanction a Board statement that complies with the 

Swedish regulation in this regard, but not the European. It is therefore likely that this 

rarely becomes an issue if the Target Board has evaluated the effects on employment 

and the company’s places of business, based solely on the information the Offering 

Company has provided.  

The requirement to evaluate the bid also contains an obligation to assess the company’s 

prospects as a stand-alone case,37 i.e. whether the company has good prospects for a 

bright future on its own, with the present owner structure.38 If the company’s prospects 

are bright, which should indicate that the company value is quite high, this could be an 

incentive to keep the company the way it is. Under Danish regulations, the Board is also 

required to list the pros and cons of the bid with relation to the company’s expected 

development.39 Since this requirement originates from the Danish Takeover Order in 

force before the implementation of the European Takeover Directive, no similar re-

quirement exists in Sweden.  

The time perspective in which the Board should evaluate the company’s prospects is not 

set out in either the European, the Swedish or the Danish regulations. In Denmark is it 

in light hereof up to the Board to decide how extensive the time period shall be, and if 

the offer is to be evaluated in relation to the Target Company’s expected prospects six 

months, one or many years in the future.40 In Sweden there is no standard as to how 

long the time period shall be or as to how it shall be decided.  

How thoroughly the Target Board has to substantiate its position is contingent on the 

particular takeover situation at hand, and depends for example on the scope of the offer 

and how the payment is intended to be made, as well as if there are conflicting circum-

                                                           
37 Stattin, D., Takeover, p. 333. 
38 Broneus, S & Stattin, D., Aktiemarknadsbolags förberedelser för takeover-erbjudanden, p. 41.  
39 The DFSA’s guidance note on the Danish Takeover Order Section 8.2. 
40 Ibid. 
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stances worthy of consideration both for and against the offer.41 For example, if the 

Board easily can assess the offer and decide upon its position is the requirement for a 

detailed reasoning generally set lower than if the particular case is borderline and 

therefore more difficult to assess.42 If the Offeror Company intends to pay with 

something other than money, for example shares, the evaluation process is particularly 

hard, whereas the requirement for a detailed opinion is set higher. To avoid a situation 

where the shareholders blindly follow the Target Board’s recommendation I believe the 

Target Board should be required, even in takeovers which appear to be of a simple kind, 

to justify and explain its recommendation in a fairly detailed manner. Since there most 

likely is an asymmetry of knowledge within the sphere of shareholders, a well-defined 

recommendation should be able to help to even out this asymmetry and give all the 

owners, regardless their form of ownership, an equal opportunity to make an informed 

decision. 

2.3.2.2 Purchase Price 

Evaluating the price is the most important part of the Board’s obligation, since this is 

expected to be the part the shareholders are the most interested in, and which also 

mainly guides the Board’s opinion.43  As mentioned above, it is not enough to evaluate 

the cash value of the proposed purchase price, but instead the Board has to take in to 

consideration the value of the offer as a whole, as well as the context in which it is 

made.44 The Board should provide its considerations regarding the offered purchase 

price in relation to the Target Company’s market value and future prospects, whereas 

the crucial issue is if the offered price is proper in relation to the Company’s future 

earnings.45 The evaluation of the offered amount is usually based upon an average of the 

equity prices traded during a period of one to twelve months before the bid was made 

public.46 In addition, the Board has to take in to consideration the form of the 

remuneration, which usually is in cash or shares, whereas the currency risk needs to be 

evaluated if the cash payment is made in a foreign currency. The bid might also contain 

                                                           
41 The commentary to Section II.19 of the Swedish Takeover Rules, Hallas Pedersen, A., 

    Bestyrelsesredegørelser, p. 101.  
42 Ibid. 
43 Kramarz, R., Bestyrelsesredegørelser ved overtagelsestilbud, p. 104. 
44 Stattin, D,. Takeover, p. 333. 
45 Hallas Pedersen, A., Bestyrelsesredegørelser, p. 110.  
46 Hallas Pedersen, A., Bestyrelsesredegørelser, p. 110.  
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alternative forms of financing, such as earn outs, which might have an impact on the 

evaluation.   

Even though it is not an explicit requirement, the report is also recommended to contain 

the Board’s reasoning around the liquidity of the shares, and if it believes that continued 

listing on the stock exchange is the optimal form for capital raising. The Board should 

also evaluate if the share price development relies on large individual trades with the 

result that the market does not value the shares efficiently.47 In addition, the Board 

should mention the identity of the Offering Company, and if it is a financial or 

industrial buyer. Of relevance are also the Offering Company’s alleged intentions for 

the Target Company and the expected timeframe of the execution of the takeover.48  

2.3.2.3 Fairness Opinion 

Because the Target Board might have insufficient knowledge to make an adequate 

assessment with regard especially to the offered amount, and since that knowledge 

might not be accessible within the company, the Board might often need assistance 

from outside experts who have the experience and expertise to handle an evaluation. It 

can therefore be said to be a part of the Target Board’s evaluation action to build an 

efficient evaluation organization to carry out its responsibility in this regard properly.49 

Even though it now a days seem to be custom to get some sort of outside expert help in 

evaluating the bid, there is no explicit requirement in an ordinary takeover to obtain a 

so-called fairness opinion from an independent expert under neither Swedish nor 

Danish regulations, as is the case in for example a management buyout.50 The re-

quirement of having an independent expert’s opinion in a management buyout, where at 

least one director or senior executive is involved in the bid, is based on the considerable 

risk of an imbalance in the information between the director and the shareholders.51  

Even though there might not be an information imbalance quite as palpable in an 

ordinary takeover, I believe the requirement to obtain an independent expert opinion 

should apply also then, to secure that the opinion is objective and is not permeated with 

                                                           
47 Kramarz, R., Bestyrelsesredegørelser ved overtagelsestilbud, p. 134.   
48 Egholm Hansen, J. & Lundgren, C,. Køb og salg af virksomheder, p. 515.  
49 Stattin, D., Takeover, p. 333. 
50 The Swedish Takeover Rules Section III.3.  
51 The commentary to Section III.3 of the Swedish Takeover Rules. 
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interests other than the shareholders’. The more sensitive the particular situation is, the 

higher the risk is for an imbalance in knowledge and information and the more 

incitement there is to obtain an impartial opinion. Weighing these circumstances in the 

particular case might, however, be difficult and it is up to the Board to make the 

assessment if an independent opinion is needed. With today’s regulation, the Board can 

therefore solely make a decision that there is no need to obtain an independent opinion, 

even though objectively there might be. A clearly expressed obligation to obtain such a 

fairness or valuation opinion would therefore help even out the information imbalance 

that exists between the Target Board and the shareholders as well as between the share-

holders themselves, and would most of all help ensure that the wrong interests do not 

steer the evaluation. To ensure that the Board evaluates the bid properly, I believe the 

incitement of obtaining a fairness opinion is strong enough to argue that the requirement 

should extend to all takeovers.  

You could argue that the requirement to attach an employee Board representative’s 

dissenting opinion to the Board’s if such is given in a reasonable period of time, a re-

quirement deriving from the European Takeover Directive, gives the employees a 

possibility to show the shareholders if they believe the wrong interests have been 

determinative of the process, which could possibly diminish the need for a fairness 

opinion. Yes, the differing opinion might have an impact on the shareholders decision-

making, but it is highly questionable how strong this impact actually is. I do not believe 

it to be enough to ensure that the Target Board has pursued the right interests. There is 

in my opinion therefore a need for an objective evaluation of a third party, without any 

relation to or interest in the takeover, to ensure that the evaluation is thorough enough to 

comply with the Swedish and the Danish takeover regulations. This would not only en-

sure that the shareholders get an objective evaluation of the bid, but also help the Board 

avoid any future liability claims. 

2.3.3 Recommendation 

Under Swedish regulations, the Target Board’s evaluation shall culminate in a 

recommendation to the shareholders to accept or deny the bid. Under Danish law, 

however, the Board satisfies the evaluation requirement only by showing the pros and 
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cons of the bid, whereas the Swedish requirement is more extensive.52 This is the case 

even though the wording in the Takeover Order, i.e. that the Board shall give its opinion 

of the bid, gives an impression that the requirement is the same as in Sweden. It seems, 

however, to be consensus in the Danish takeover literature that no such requirement 

exists. The Board may then on its own decide if it wants to make a recommendation or 

not, even though it is fairly unusual for the Board not to make a recommendation to the 

shareholders.53 If the Board members are in disagreement whether the bid should be 

accepted or not, will such disagreement usually be reflected in the opinion. 

 

2.4 Due Diligence 

A due diligence investigation is performed to give the Offeror Company a clearer 

picture regarding the Target Company’s position mainly as regards financial and legal 

risks. In the investigation, the Offeror Company is given the opportunity to examine 

internal documents to better estimate the value of the company and to make an informed 

decision regarding the bid premium. Since this information in general is not disclosed to 

the public, there is always a risk in disclosing price-sensitive information to the Offeror 

Company. This leads to extensive preparatory work by the Target Company in order to 

sort out what information it is willing to disclose in the investigation. In the light thereof 

it is rare that an actual bid is made on the Target Company before a due diligence 

investigation is performed, considering the information is important for the Offeror 

Company to estimate the value of the Target Company.54 This gives the Target Board 

an indirect opportunity to prevent the bid by declining a request of a due diligence 

investigation from a potential bidder, whom it doesn’t want to make a bid. If the request 

to investigate the company is granted, is it also up to the Target Board to decide the 

scope of the investigation and whether to assist in the requested due diligence. Since 

there is no requirement stating that the Target Board has to help execute or even allow 

                                                           
52 Lau Hansen, J., Værdipapirhandelsloven med kommentar, p. 346. 
53 Egholm Hansen, J. & Lundgren, C,. Køb og salg av virksomheder, p. 515, Krüger Andersen, P. & Jul   

    Clausen, N., Børsretten II, p. 346, Schamburg-Müller, P., & Werlauff, E,. Børs- og kapitalmarkedsret,     

    p. 522. 
54 Stattin, D., Om due diligence-undersökningar vid takeover-erbjudanden, p. 733 et seq.  
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such an investigation is it important to discuss the Board’s possibilities and potential 

duty of allowing a due diligence investigation.  

In Sweden the situation is regulated in the Swedish Takeover Rules Art. II.20, and even 

though Denmark has no explicit regulation correlating to the Swedish, it is recognized 

that the same provision applies in Denmark.55 In both countries is it therefore the 

weighing of the positive and negative interests in allowing a due diligence that should 

be guiding the Target Board’s decision.  

Before a due diligence request is granted, the Target Board must take in to account the 

possible risks that might follow from disclosure of sensitive information regarding the 

Target Company. Because the company is listed on one of the Swedish or Danish ex-

changes the Target Board must also consider the general information requirement that 

applies to all listed companies, which states that if price-sensitive non-public 

information relating to the company is being released to a third party, the information 

also has to be made public.56 As long as the Target Board makes sure the information is 

disclosed to the public in an accurate way, which evens out the possible imbalance 

between the bidder and the shareholders, there is no hindrance to allow a due diligence 

investigation.57 The potential breach of the information rules by releasing information to 

a potential buyer but not the public can also be averted by imposing a duty of 

confidentiality to the due diligence investigation. This action is common and in line 

with both the Swedish58 and the Danish59 regulations.  

As further regards permittance of an investigation, it should only be allowed if the offer 

in the individual case corresponds to the company’s value and appear to be an attractive 

and industrially correct.60 It is up to the Board to assess if this prerequisite is satisfied 

and if the investigation is granted, it is important that it is limited to information 

necessary for the implementation of the offer. A due diligence is in general permitted 

                                                           
55 Nielsen, N. E. & Settnes, M., Overtagelsestilbud, pg. 75, Egholm Hansen, J. & Lundgren, C., Køb og  

    salg av virksomheder, pg. 524 et seq. 
56 The Swedish Takeover Rules Section II.20, 2nd Para., The Danish Securities Trading Section Art. 27.  

    Under Danish law there are some exeptions to the main rule, see Section 27, 2nd para.  
57 Stattin, D., Om due diligence-undersökningar vid takeover-erbjudanden, pg. 748, Egholm Hansen, J. &  

    Lundgren, C., Køb og salg av virksomheder, p. 525 et seq. 
58 Stattin, D., Takeover, p. 218 et seq.  
59 The Danish Securities Trading Act Section 27, 2nd Para.   
60 The commentary to Section II.20 of the Swedish Takeover Rules, Illum, M. & Drachmann Gram, J.,  

    Bestyrelsens pligter og ansvar ved ett offentligt overtagelsestilbud, p. 26 et seq.  
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only when the Board wants the bid to be carried out.61 As there is no requirement for the 

Target Board to actively facilitate the conduction of the offer on behalf of the Offeror 

Company, the Board can lawfully reject a due diligence request, which at an early stage 

likely would result in no offer being made on the company.62 Indirectly, the Target 

Board may therefore affect the possibilities of the implementation of a takeover before a 

bid is even made on the company. It has been discussed by the Swedish Securities 

Council if declining a request to do a due diligence investigation could be seen as a for-

bidden hostile takeover defense, but considering there is no requirement for the Target 

Board to facilitate the Offeror Company’s efforts and no explicit provision to allow a 

due diligence, that seem not be the case.63 

In deciding whether to allow a due diligence investigation, the Target Board is bound by 

the restriction in the Swedish Takeover Rules64 and Danish doctrine65 to act in the best 

interest of the shareholders, and under Danish regulations also to some extent also the 

best interest of the company.66 If it is in the shareholders or the company’s interest to 

allow the investigation, the Target Board should be required to do so. A duty to allow a 

due diligence investigation may therefore under some circumstances exist, dependent on 

the hypothetical interests of the shareholders and the company in the specific situation. 

It can, and should in light of the said, therefore be discussed if the Board’s opposition to 

a due diligence investigation, which would have been in the shareholders’ or the 

company’s best interest, can be sanctioned. This will be done under Chapter 4.  

It can also be discussed if the Board, because the due diligence investigation might be in 

the best interest of the shareholders and the company, should convene a shareholders 

meeting and let the decision whether to allow an investigation or not be entrusted the 

shareholders. The view on this issue is, at least under Swedish regulations, that it is a 

very laborious, costly and time-consuming action to repeatedly convene such meetings, 

especially in listed companies, whereas no such general requirement can be said to 

                                                           
61 Ydén, K., Målbolagsstyrelsens roll vid offentliga uppköpserbjudanden, p. 350. 
62 AMN 2006:55, AMN 2005:47. 
63 AMN 2006:55. 
64 Section II.17. 
65 See for example Egholm Hansen, J. & Lundgren, C., Køb og salg av virksomheder, p. 524 et seq.,  

    Illum, M. & Drachmann Gram, J., Bestyrelsens pligter og ansvar ved ett offentligt overtagelsestilbud,  

    p. 26 et seq.  
66 Egholm Hansen, J. & Lundgren, C., Køb og salg av virksomheder, p. 505 et seq.  
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exist.67 This does, however, not mean that the Target Board is excluded from delegating 

the decision-making regarding the permissibility of a due diligence investigation to the 

shareholders, even though such delegation rarely is made in practice. 

 

2.5 Hostile Takeover Defenses 

If the Target Board has taken a negative position toward the bid and therefore 

recommends the shareholders to decline the offer, the bid is referred to as a hostile take-

over bid.68  In this situation, the possibilities for the Board to make use of any hostile 

takeover defenses in order to frustrate the bid are strongly restricted especially in 

Sweden but in some cases also in Denmark.  

The prohibition is based on the Takeover Directive, article 9.2 (and 9.3), stating that any 

frustrating action requires prior authorization from the general meeting of shareholders. 

However, the member states are not forced to implement this prohibition, as article 12.1 

provides that the member states only have to give the companies a possibility to in-

corporate this regimen. Sweden has acknowledged the prohibition in the Swedish Take-

over Bids Act Chapter 5 Art. 1, whilst Denmark only has incorporated the possibility 

for the general meeting of shareholders in a Danish company to implement an order 

requiring authorization before the Board can the take any frustrating actions, see the 

Danish Companies Act Art. 339, 1st Para. It is, however, recommended also in the 

Danish Recommendation on Corporate Governance69 Art. 1.3.1, much like the Swedish 

regulation, that the Target Board, from the moment it receives knowledge that a take-

over bid is imminent, refrain from making any decision that would cut off the share-

holders’ possibilities to consider the offer, even if no hostile takeover defense order is 

implemented in the company.  

In Sweden, unauthorized defensive measures are always explicitly prohibited, as soon 

as the Board has grounds for believing that a takeover bid is imminent, and an 

authorization from the general meeting of shareholders is required in order to use 

                                                           
67 Stattin, D., Om due diligence-undersökningar vid takeover-erbjudanden, p. 753.  
68 SOU 1990:1, p. 37.   
69 The Committee on Good Corporate Governance’s recommendations on good corporate governance,  

    May 2013 (Komitéen for god selskabsledelses anbefalinger om god selskabsledelse).  
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defensive measures. It is, in other words, in all Swedish and some Danish companies, 

the shareholders who decide if the company shall take action any carry out any hostile 

takeover defenses, restricting the Board’s ability to frustrate the bid.  

What the Target Board lawfully can do, under both Swedish70 and Danish71 regulations, 

is to search for alternative offerors, so called white knights, to obtain a counter offer. 

This is considered legitimate, since multiple offerors generally promote the share-

holders’ opportunities to profit from the bid.72 In addition to this, the FSA has the 

possibility to grant exemptions from the prohibition in Sweden,73 and if the Board acts 

in violation of the prohibition, the FSA may order the Board to cancel the action.74 If 

the prohibition is violated, however, damage could be inflicted upon the shareholders 

due to loss of the bid premium and potential increases in value, if the Offer had been 

concluded. Considering hostile takeover defenses might also be extremely costly for the 

Target Company, this action in itself could result in a financial loss for the shareholders. 

It is, however, in this regard, in particular under the strict Swedish regulations but also 

in light of the Danish Recommendation for Corporate Governance, fairly uncommon 

and unlikely that the shareholders incur damage solely due to the Board having taken 

expensive defensive measures, as this prohibition generally is respected.  

 

 

 

 

 

 

 

                                                           
70 The Swedish Takeover Bids Act Chapter 5 Section 1, 2nd Para.  
71 The commentary to the Danish Recommendations for Corporate Governance Section 1.3.1. 
72 The Swedish Takeover Bids Act Chapter 5 Section 1, 2nd Para.  
73 The Swedish Takeover Bids Act Chapter 7 Section 5. 
74 The Swedish Takeover Bids Act Chapter 7 Section 6. 
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3 The Role of the Target Board 

3.1 Introduction 

To understand the need for a possibility of indemnification for the shareholders in case 

of damage in a takeover situation, it is necessary to have an understanding of the role 

the Target Board adopts when a potential takeover is at hand, and how its position 

relates to the shareholders.  

The Board of any Swedish or Danish limited liability company, not only listed ones, has 

a long recognized obligation to act loyally towards the company.75 This is a general 

company law duty, which applies to the Board in both a Swedish and a Danish 

company, and also in a takeover situation. In the preamble to the Swedish Takeover 

Rules, this obligation to act in the best interest of the company as a whole is manifested, 

see Para. c). In Denmark it instead derives from the Danish Companies Act and is 

recognized in the doctrine.76 The Swedish Takeover Rules, however, take this one step 

further when a potential takeover is present, stating that the Target Board then has to act 

solely in the interests of the shareholders.77 It is therefore not allowed to pay any regard 

to its own interests, or that of any single shareholder.78 Under the Danish regulations 

there is no correlating provision for the Target Board to operate in the shareholders’ 

interest in a takeover, but instead, the general obligation for any Board of a limited 

liability company to act in the best interest of the company as well as the shareholders 

applies.79 This may, if the interests are conflicting, make it hard for the Target Board to 

know which one should prevail, as this issue is not yet fully resolved in the Danish 

doctrine.  

It is therefore utmost important to try and determine not only how these hypothetical 

interests, the company’s and the shareholders’, relate to each other, but also to 

investigate what lies within the interests. Since the answers to these questions are not 

                                                           
75 Schans Christensen, J., Contested takeovers, p. 289 et seq., Dotevall, R., Skadeståndsansvar för  

    styrelseledamot och verkställande direktör, p. 278 et seq.  
76 Schans Christensen, J., Contested takeovers, p. 289 et seq., Krüger Andersen, P. & Jul Clausen, N.,  

    Børsretten II, p. 344 et seq., Egholm Hansen, J. & Lundgren, C., Køb og salg av virksomheder, p. 504  

    et seq. 
77 Section II.17. 
78 The commentary to Section II.17 of the Swedish Takeover Rules. 
79 Egholm Hansen, J. & Lundgren, C., Køb og salg av virksomheder, p. 504 et seq. 
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self-evident, and neither the Danish nor the Swedish regulations shed much light on this 

matter, it must be ascertained in order to understand the Target Board’s role in a take-

over, seeing as it, irrespective of the interests it shall let prevail, is closely connected to 

the possibility to demand its accountability. In addition, the Board also has a sanctioned 

duty of loyalty toward the company and therefore a position toward it, much similar to 

the one of a trustee.80 To understand the interrelationship between the shareholders and 

the Target Board and to determine the potential grounds for liability is it, in addition, 

important to assess if the duty of loyalty and the Board’s trustee position towards the 

company also may apply towards the shareholders. 

 

3.2 What interests shall the Target Board pursue?  

The Target Board shall in a Swedish takeover pay regard only to the shareholders’ 

interest. This is expressively stated in the Swedish Takeover Rules.81 The Board’s 

general obligation to act in the best interest of the company, derived from the Swedish 

Companies Act, is therefore, when the requirements of applicability of the Takeover 

Rules are met, of subsidiary importance. The requirement is set out in order to assure 

the shareholders an objective conduct of the Board with regard to the bid, as it is the 

shareholders who are the actual recipients of the offer and not the company or the 

Board.82 Since the Danish takeover regulations has no correlating provision, is it not as 

certain in Danish Target Companies what interests the Target Board is to let prevail. 

The general obligation, inferred from the Danish Companies Act83, of safeguarding both 

the company’s and the shareholders’ interests is also not necessarily applicable in a 

takeover, as the shareholders then have a more exposed position. Since neither the 

Danish Companies Act nor the Securities Trading Act give an unequivocal answer to 

the question on how the Board shall handle a conflict of interests when a takeover 

attempt is made or imminent, this needs to be investigated further.  

 

                                                           
80 Skog, R., Rodhes Aktiebolagsrätt, p. 219. 
81 Section II.17.  
82 Sevenius, R., Företagsförvärv, p. 37. 
83 Section 115.   
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When discussing a company’s economic efficiency, it is important to have an under-

standing of what the company’s objectives are. The two main ideas of how to determine 

the company’s ultimate goal originates from American company law and have been 

relevant for a long period of time also outside the American territory.84 The Share-

holders Wealth Maximization-theory, today usually referred to as the shareholder-

doctrine, suggests that the shareholder’s interests of maximizing their investments 

should represent the company’s objective.85 The opposing Stakeholder Wealth 

Maximization-theory, or the stakeholder-doctrine, instead suggest that focus should lie 

not only on the shareholders wealth maximization, but all of the parties’ that may have 

an interest in the company, as for example creditors, employees and trading partners.86 

In the Danish literature, the arguments suggesting that a stakeholder-doctrine is most 

suitable somewhat succumb to the ones emphasizing that the shareholder-doctrine 

should guide the Board’s actions, as the latter tend to be the most dominant.87 An issues 

that may arise in allowing the Board to pursue a number of interests instead of just one, 

is that it would be hard to hold the Board accountable for its conduct, as it would be 

hard to prove that an illegitimate interest had been pursued. For the shareholders this 

would lead to insecurity in knowing if the Board’s actions really are made in pursuit of 

a legitimate interest, as it would be basically impossible to verify. This would lead to an 

uncertainty for the shareholders, which might result in a decrease in investments.88 It 

therefore seems that the joint interest of the shareholders is the primary one for Danish 

liability companies in general, at least when the interests are conflicting.89 This is the 

case even though it seems to be consensus in the Danish doctrine that, when possible, 

both shareholder and stakeholder interests shall be accounted for.  

 

                                                           
84 See for example Stonehill, A & Dullum K. B., Corporate Wealth Maximization, Takeovers and the  

    Market for Corporate Control, p. 79 et seq., Romano, R., The Genius of American Corporate Law, pg.  

    2 et seq.   
85 Rappaport, A., Creating shareholder value. 
86 Ibid, p. 5.  
87 Schans Christensen, J., Contested Takeovers, pg. 296 et seq., Egholm Hansen, J. & Lundgren, C., Køb  

    og salg af virksomheder, p. 504 et seq. 
88 Schans Christensen, J., Contested takeovers, p. 295 et seq.  
89 The Danish Reccomendation on Corporate Governance, Chapter 2.  
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In a takeover attempt, the arguments for pursuing solely the shareholders’ interest, 

much like the reasoning behind the Swedish Takeover Rules, are against this 

background even more convincing. It seems to be fairly accepted, also under the Danish 

regulations, that the pursuant of the shareholders’ interest is the primary in a takeover 

context.90 The Target Board shall therefore only pursue stakeholder interests when these 

do not conflict with the interest of the shareholders. The possibilities of pursuing other 

interests than the ones of the shareholders seem, due to the lack of an explicit provision 

in the Danish takeover regimen, to be somewhat greater in Denmark than in Sweden. 

The Board may, however, in neither of the countries ever pursue its own interests in a 

takeover or indeed any company context.91 

 

3.3 Defining the interests 

The relationship between the shareholders’ and the company’s interest is hard to define, 

and the opinions regarding how to make the assessment are divided. The typical view-

point under both Swedish and Danish regulations ought, however, to be to view the two 

interests as one.92 The company’s interest is, in that view, comprised by the share-

holders’ interest, as the company is only a legal fiction93 that in itself cannot have any 

independent interests.94 It could, however, also be argued that the company's 

development prospects and its financial stability are pure corporate interests, thus 

distinguishing the company’s interests from the shareholders’.95  

An explicit separation between the two categories would perhaps simplify for the Target 

Board when operating following a takeover attempt, whereas it would be clear what not 

                                                           
90 Schans Christensen, J., Contested takeovers, p. 298 et seq., Illum, M. & Drachmann Gram, J.,  

    Bestytelsens pligter og ansvar ved et offentligt overtagelsestilbud p. 25 et seq.  
91 The Commentary to Section II.17 of the Swedish Takeover Rules, Eghholm Hansen, J. & Lundgren, C.,  

    Køb og salg af virksomheder, p. 505. 
92 See for example Skog, R., Rodhes aktiebolagsrätt, p. 142, Dotevall, R., Bolagsledningens  

    skadeståndsansvar, p. 142 et seq., Schans Christensen, J., Ledelse & aktionærer, p. 42, Illum, M. &  
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    over the world. See for example Jensen, M., & Meckling, W., Theory of the Firm, p. 310. 
94 See for example Nyström, G. & Sjöman, E., Aktieägarnas intresse, målbolagsstyrelsens ansvar?,  

    Stattin, D., Företagsstyrning, p. 213 et seq., Schans Christensen, J., Ledelse & aktionærer, p. 40 et seq.  
95 Stattin, D., Företagsstyrning, p. 104, Schans Christensen, J., Contested takeovers, p. 295. 
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to take in to account. This approach, however, appears to me somewhat simplified, as 

both the company's development prospects and its financial stability affect the share 

price and should therefore be within the scope of the shareholders’ interest. Even though 

a partition between the two concepts might theoretically be possible, I find it hard to 

imagine a situation where the pure corporate interests do not in practice affect the 

shareholders. To separate the two are in my view a disproportionate measure when the 

shareholders constitute the limited liability company’s core and which without them 

would not exist. When discussing the shareholder’s interests is it therefore reasonable to 

include also interests relating to the company. One could in addition to this consider 

how the takeover context plays in to the discussion, as the Target Company could have 

a separate interest in a takeover that goes beyond the typical shareholders’ interest, 

when certain capital contributions and expected synergies may be lost if a bid does not 

go through.96 This is, however, of secondary importance since it is the shareholders’ 

interest that shall be paramount when a takeover attempt is at hand. It is only when the 

company’s interest (if one believes the two can be separated) does not contradict the 

shareholders’ that it may be taken in to account. The discussion on the relationship 

between the two is therefore mainly of relevance as regards the duty of loyalty, which is 

closely connected to the interests the Board is to safeguard.  

When arguing that the two interests are virtually the same, is in general the hypothetical 

joint interest of the shareholders what is referred to.97 Most likely that is also the 

definition to apply in a takeover context, but because the ownership structure in a listed 

company is widely spread and equity investments are made with very different 

intentions, it could be difficult to define a common purpose.98 In order to identify and 

define the interest, it is therefore necessary to identify the objective that most investors, 

in varying degrees, can be presumed to have with their ownership.  

It has long been held that profit maximization is the overall objective for investing in 

shares, which suggests that it represents a central and significant part of the joint share-

holder interest.99 When pursuing the interests of the shareholders in a takeover may it 

                                                           
96 AMN 2000:20.  
97 Proposition 1997/98:99, p. 97.  
98 Ydén, K., Målbolagets roll vid offentliga uppköpserbjudanden, p. 342. 
99 The Swedish Companies Act Chatper 3 Section 3, Prop. 1997/98, p. 97, Schans Christensen, J., 

     Contested takeovers, p. 295. 
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therefore be assumed that a maximum increase in value of the shareholders' investments 

should be sought. When pursuing the interests of the shareholders in a takeover may it 

therefore be assumed that a maximum increase in value of the shareholders' investments 

should be sought. This does however not imply that the shareholders’ interest at all 

times is satisfied if the Board lets the interest of profit maximization govern their 

actions, as the interest might contain other relevant objectives. Assuming that the 

company’s interest is the same as the shareholders’ interest one should also to some 

extent weigh in the other interests attributable to the company, as for example interest 

relating to the company’s operations. In addition, it could be argue that the shareholders 

have a certain control interest relating to the company's operations, since its economic 

growth, also in the long term, is considered relevant for the shareholders.100 In line with 

this the Target Board should in a takeover somewhat pay regard to the shareholders’ 

interest of the company’s financial expansion.  

In this view, the Target Board is, however, allowed a greater opportunity to make 

decisions favoring its own position. If the shareholders’ interest is considered to 

comprise more than mere profit maximization on invested capital, the Board could 

argue that its own position somewhat affects the operations and the share price in a way 

that allows it to indirectly be considered. In doing so, the Board could weigh in interests 

that directly or indirectly aim to preserve their position in the company, despite the fact 

that the Board is supposed to be prohibited from pursuing any self-interests. In allowing 

an extensive interpretation of the shareholders’ interest, it could be problematic to know 

how and when the line is crossed and the Board’s conduct becomes impermissible. It 

should, however, be noted that board neutrality not necessarily lies within the best 

interests of the shareholders, as it might be in the best interest of long-term investors 

that the company remains unchanged.101 In light thereof it is not possible to establish a 

generally applicable exhaustive definition of the shareholders’ interest. The Target 

Board must therefore take under careful consideration how to best satisfy the share-

holders’ interest under the specific circumstances at hand, but always let the share-

holders’ interest of return on invested capital play a central role.102  

                                                           
100 Stattin, D., Företagsstyrning, p. 55, Schans Christensen, J, Ledelse & aktionærer, p. 42.  
101 Sjåfjell, B., Towards a Sustainable European Company Law, pg. 419 f.   
102 Stattin, D., Företagsstyrning, p. 219. 
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Under the Scandinavian company law regimen, the Board’s obligation to act in the best 

interest of the company, and the shareholders’, may be tied to the liability clauses.103 

Every action for which the Board may be held accountable in accordance with the 

Companies Acts is per se considered to be in conflict with the company’s interest. Thus 

one way of defining the interests could be to let the range of the liability clauses be con-

clusive. As the clauses of liability are intended to protect the company’s and therefore 

the shareholders’ collective interests, the idea to use them as guidance on how to 

determine the interests seems logical, but in a takeover situation when there is little 

chance for compensation for the Board’s wrongful actions through the general clauses 

of liability, I believe such an interpretation is too narrow. Actions in conflict with the 

shareholders’ interest, has to include other culpable conduct that the one accounted for 

under the general company law regulations. The difficulty in knowing how to define the 

interests is with today’s regulations, however, rarely a problem, but if a sanction to the 

obligation to act in the best interest of the shareholders’ is advocated, then the question 

becomes highly relevant. I will therefore revisit it while discussing liability.  

 

3.4 Trusteeship and Duty of Loyalty 

3.4.1 Trusteeship and the connecting Duty of Loyalty 

The Board in any limited liability company is bound by a duty of loyalty towards the 

company.104 Within this duty lies a restriction that neither the Board as a whole, nor any 

member thereof, may in any way use his or her advantageous position to obtain benefits 

at the expense of the shareholders or the company, or to let any other interests than the 

one of the company guide their actions.105 The Board’s relationship to the company has 

been discussed and debated for years, but its special position toward the shareholders in 

a takeover is relatively untouched.  

                                                           
103 The Swedish Companies Act Chapter 29 Section 1, the Danish Companies Act Section 361.  
104 Gower, L. C. B., Davies, P., Principles of Modern Company Law, p 475 et seq., Dotevall, R.,  

      Bolagsledningens skadeståndsansvar, p. 155 et seq., Krüger Andersen, P., Aktie- og  

      anpartsselskabsret, p. 337, Normann Aarum, Styremedlemmers erstatningsansvar i aksjeselskaper, p.  

      307.  
105 Krüger Andersen, P. & Sørensen, E., The Danish Companies Act, p. 139, Dotevall, R.,  

      Bolagsledningens skadeståndsansvar, p. 155 et seq. 
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Considering that the Target Board has to follow company law rules when acting in a 

takeover situation, but only to the extent that they do not contravene the rules relating 

specifically to a takeover, it is interesting to know if the duty of loyalty could be 

extended to include also the shareholders (since the Target Board in both Sweden and 

Denmark has a duty to act in the best interest of the shareholder), or if the takeover 

regulations constitutes a separate duty of loyalty towards them. The Board’s primary 

principal in a takeover is not the company, which otherwise tends to be the case, but the 

shareholders. As the Board is generally presumed to have, at least, a trustee-like 

position toward the company, due to the duty of loyalty toward it, you could argue that 

it, in a takeover situation, instead take the same position in relation to the shareholders.  

The general duties of the Board of a limited liability company are, as stated, in relation 

to the company. The Board’s trustee-like position derives from its mandate to operate 

the organization and manage the affairs in accordance with the Swedish106 and the 

Danish107 Companies Acts. This relationship is much similar to the one a trustee has 

towards its principal. A trustee appointment presupposes an assignment between the 

trustee and the principal to explicitly be performed in the interest of the principal, based 

upon a factual or implicit agreement.108 The Board’s duty to manage the organization of 

the company is not explicitly based upon an agreement but is non-the less regulated in 

rule text. At the time of the 1944 Swedish Companies Act’s applicability the directors 

were in the preparatory works described as being a separate species of trustees in 

relation to the company, and said to have a legal deputisation toward third parties.109 

But even if the relationship between the Board and its principal is similar to the one 

between the trustee and its principal, it is not a given that the two may be equated. The 

consequence of how you specify the Board’s appointment mostly has an impact on the 

liability issue, as a breach of the trustee assignments in itself can constitute a basis for a 

liability.  

The discussion on equating the Board’s position to the one of a trustee is not limited to 

Scandinavia, but reaches back as far as to the 1800’s, where the directors for example 

                                                           
106 Chapter 8 Section 4. 
107 Section 115-117, 127.  
108 Jensen, M. & Meckling, W., Theory of the Firm, p. 308. See also the Swedish Commercial Code (Sv.  

     Handelsbalken) Chapter 18 Section 3, 4. 
109 SOU 1941:9 p. 323, 335.   
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under British company law in a strict sense was seen as trustees.110 This viewpoint has 

since been criticized and called inappropriate in the doctrine with the argument that 

strict trusteeship differs from the Board’s role in the sense that trustees are usually 

required to act unanimously and are not allowed to take any risks while performing its 

assignments.111 The same arguments have been brought forth as regards Scandinavian 

companies, why some precaution in classifying a corporate body’s position equivalent 

to a trustee’s perhaps should be taken.112 At the time when these opinions were voiced, 

the advocated approach instead was to look at the Board’s position as a trustee-like 

one.113  

In today’s society it is, however, common to define the Board’s position not only as a 

trustee-like one, but an actual trustee position, considering their role satisfies the pre-

requisites of a trusteeship.114 In addition, the argument brought forth not only in the 

doctrine but also in the preparatory works of the Swedish Companies Act indicates that 

such viewpoint is the most optimal one.115 On this basis, when the constituent elements 

for liability in the Companies Acts are not met, one could argue accountability due to 

the breach of the trusteeship, making such approach even more compelling and 

beneficial.116   

Having drawn the conclusion that the Board in fact has the position of a trustee toward 

the company, one again ends up in the discussion regarding the company’s versus the 

shareholders’ interest. The reason is that if the company’s interest is presumed to be 

comprised by the shareholders’, it could be argued that a trusteeship instead exists with 

                                                           
110 Gower, L.C.B., Principles of Modern Company Law, p. 571 et seq. 
111 Sealy, L.S., The Director as Trustee, p. 86 et seq., Mitchell, P., Directors’ Duties and Insider Dealing,  

     p. 26 et seq.  
112 Bengtsson, B., Särskilda avtalstyper 1, p. 149 et seq. 
113 Dotevall, R., Skadeståndsansvar för styrelseledamot och verkställande direktör, p. 275 et seq.     
114 Stattin, D., Företagsstyrning, p. 428 et seq.  

     It also falls within the wording of the Swedish Commercial Code. 
115 Proposition 1997/98:99, p. 97. 
116 The Svea Court of Appeal recently discussed this issue in its ruling 2014-03-19, T 78-13, where it  

      was held that a board member has to comply with the care and loyalty obligation that follows from a  

      trusteeship. This indicates that a member of the board still is seen as a trustee towards the company, 

      even though the Court stresses that such conclusion should be made with caution. The Court did,  

      however, not believe that the accounting obligation in the Commercial Code could result in liability  

      for the board member, as the Companies Act liability clause was said to take precedence. The  

      circumstanses on which the Court ruled, however, differ from the ones presented in this thesis. The  

      argument that the Commercial Code could lead to liability for the Target Board towards the  

      shareholders in a takeover context should therefore not necessarily be excluded. For further discussion  

      see Chapter 4.4. 
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the shareholders as the principal. Because the trusteeship between the company and its 

representatives seemingly originate in the protection of the company’s interests, this 

argument should not be too far-fetched when a defining feature for the trusteeship is its 

stringent requirement of trust and care.117 It should however be noted that the 

company’s interest as discussed above in chapter 3.3 is not necessarily entirely 

equivalent to the company’s interest as regards the duty of loyalty, which might 

complicate the argumentation.118 Despite this, I do believe the connection between the 

discussion regarding interests and the duty of loyalty is legitimate and should open up 

the possibility to argue that a trusteeship, at least in a takeover context where the duty to 

solely pursue shareholders’ interest, exists toward the shareholders.  

The only contradicting arguments are in my opinion the same outdated ones that were 

discussed in relation to a trusteeship toward the company. Some might argue with this 

position and say that, since the shareholders in a listed company are such a widespread 

group, it is hard to determine what the principal’s best interest is. I would, however, 

suggest not to view this as a separate issue, but instead as the same as the one regarding 

the general discussion on what interests the Board shall safeguard.  

If the Board represents the company in violation of the Companies Acts, it not only 

breaks the law, but also the mandate of its trusteeship. In the wording of the Swedish 

Commercial Code, the trustee in other words has not respected the principals, i.e. the 

company. In light of the earlier established line of reasoning I find the idea to deem the 

Board’s actions tortious toward the company but not the shareholders, when not in line 

with the company’s interests, peculiar.  

The one who occupationally carries out assignments for the principal is considered a 

trustee.119 In a takeover, the Target Board carries out assignments for the shareholders. 

The statement the Target Board is obligated to publish its opinion of the offer, and with 

an evaluation attached, is as earlier clarified considered to be very significant when the 

shareholders consider the sale of their shares. The duty to evaluate the bid in order to 

give the shareholders an informed statement could therefore be seen as an assignment 

that explicitly shall be performed in the principal’s, i.e. the shareholders’, interest, and 

                                                           
117 Bengtsson, B., Särskilda avtalstyper 1, p. 150 et seq.  
118 Stattin, D., Företagsstyrning, p. 213. 
119 Håstad, T., Tjänster utan uppdrag, p. 3.    
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which in case of inadequacy could lead to a negligent recommendation, harming the 

shareholders. The same goes for the other tasks of the Board in a takeover, which could 

lead to the shareholders incurring damage. The negative result of the Board not ful-

filling its tasks satisfactory also strengthens the argument that the Board should be seen 

as a trustee in relation to the shareholders in a takeover attempt. All in all, it is obvious 

who, in a takeover context, is the Board’s superior. One should therefore, in my 

opinion, argue, in the same line of the reasoning as regards the Board’s trustee-position 

toward the company when a takeover is not at hand, that a trusteeship in a takeover 

context could derive towards the shareholders. The only difference, in my opinion, is 

that the shareholders, and not the company, take the role of the principal. It would also 

be appropriate to equate the Target Board’s with the one of a trustee, as its conduct 

seem to satisfy the trusteeship’s prerequisites.  

3.4.2 A Securities Law Duty of Loyalty 

The discussion regarding a duty of loyalty towards the shareholders when the takeover 

rules apply should, due to the arguments withheld above, not be particularly 

complicated. With the trusteeship follows a duty of loyalty. However, a duty of loyalty 

may also be derived immediately from the takeover regulations, not connected to the 

trusteeship, as the duty refers to safeguarding the opposing party's interests and refrain 

from actions that could have a negative impact on him. The purpose of the takeover 

provisions is distinctly to safeguard the shareholders’ interests, and the Target Board is 

explicitly obligated to refrain from actions that could have a negative impact on the 

shareholders. Even though the existence of a separate duty of loyalty towards the share-

holders in present time is barely discussed, the statements made regarding this matter do 

not contradict the presumption that one might exist.120 This leads me to the conclusion 

that the arguments suggesting recognition of such duty stands uncontradicted.  

A breach of this securities law duty of loyalty should therefore, in order for it to be 

respected, subject to liability in the same manner as the duty of loyalty under the 

Swedish and the Danish Companies Act. The subject of protection in a takeover context 

is undoubtedly the shareholders, why I believe that, irrespective of the Target Board 

being considered a trustee or not, it must in light of their special position towards the 
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shareholders in a takeover have a duty of loyalty towards them. The fact that the 

obligation to act in the best interest of the shareholders is included in the Swedish Take-

over Rules and acknowledged under the Danish is in addition evidence of the existence 

of such duty. How this duty of loyalty affects or should affect the possibility to hold the 

Target Board accountable, I will get back to. 

 

3.5 Collective Gestor 

In the legal doctrine, a theory the Board in a takeover is acting as an intervener, a gestor, 

on behalf of and in the interest of the principal, in this case the shareholders, been has 

brought forth.121 The institute is called negotiorum gestio, and differs from the trustee-

ship in the sense that no explicit mandate has been given from the principal. There is no 

contract, neither factual nor implied, between the parties, whereas the gestor acts on its 

own initiative.122 The typical situation, often used to exemplify the institute, is when 

someone sees an accident and takes the role of a gestor while trying to prohibit its 

harmful effects, for example when someone runs into a burning building. The action is 

not based upon any mandate from the principal, the owner of the house, but is on his or 

her behalf, and solely in his or her interest, as it is the principal’s property that was 

protected by the gestor’s conduct.  

Personally I consider the reasoning that the Target Board in a takeover is acting as a 

gestor without mandate appears somewhat far-fetched, as their mandate is set out in the 

takeover regulations. It does not immediately derive from the shareholders, its principal, 

and is not a contractual mandate towards them, but the Board, the gestor, does not act 

on its own initiative, as its obligations can be discerned in the takeover regulations. 

However, I do understand and agree with the idea that the Board, if it is not considered 

having an appointment of a trustee, still has a position much like one, which should be 

recognized, as there is a need to impose liability with regard to its conduct. But to argue 

that the conduct of the Board in a takeover context is to be equated with the one of 

someone acting in an emergency seems to me somewhat absurd. Although I share the 

opinion that there is a need for liability towards the shareholders in a takeover, when the 
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Board has such a significant representational role, I personally see no arguments 

indicating that a collective gestor-ship is the way to go. Even though I am not sure on 

what arguments the idea rests, I would, if one does not agree with the view that the 

Target Board is to be seen as a trustee, instead argue that it has a duty of loyalty toward 

the shareholders based on its position as representatives, which should be sanctioned.  
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4 Target Board Liability 

4.1 Introduction 

In the previous chapter I have shown that there is a relationship of dependency between 

the shareholders and the Target Board, which leads to the conclusion that the Board's 

conduct in a takeover needs to be subject to sanctions in order to ensure that the share-

holders’ interests are safeguarded. Conduct that possibly could lead to damage for 

shareholders is for example if the Target Board’s recommendation is culpable, the 

Board has refused the Offeror Company’s request of doing a due diligence investigation 

or if the Board has performed unauthorized defensive measures. All those actions might 

mean that the interest of shareholders has not been pursued in a rightful manner and that 

they consequently lose out on the bid premium and potential value gains of their 

investments. The Board’s conduct might instead have promoted its self-interest in 

keeping the Target Company’s organization unaltered by making sure the acquisition 

never takes place.  

In my view, however, imposing a more severe liability towards the shareholders as 

regards the Board’s actions in general might not be in the best interest of the share-

holders. This would most likely lead to the Board acting more careful and in a less risk-

taking manner when it comes to managing the company, which could result in a 

decrease in its development prospects. It is therefore important to underline that the 

liability advocated in this chapter extends only to the Board’s actions in a takeover 

situation where its role is crucial for the shareholders decision-making, and is not 

suggesting a general liability toward the shareholders as extensive. 

In order for personal liability of the Board member to arise, as a general rule, a liability 

provision must have been violated or a contractual obligation breached. In some cases, 

liability rules may, however, be applied by analogy under the requirement that one can 

show that there is a basis for liability covering the conduct. The Board’s trusteeship or 

duty of loyalty, as discussed in previous chapters, should in my opinion constitute such 

a basis for liability. As the question regards the Board’s liability towards the share-

holders in a limited liability company for pure financial loss, this chapter will for 

pedagogical reason initially discuss how third-party liability under the Danish and the 
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Swedish Companies Acts relates to the Target Board’s conduct. The possibilities of 

applying general Swedish tort law-principles on the area of company law will, in 

addition to this, be discussed. I will begin by showing how the issue is resolved under 

Danish law, as the Danish liability clause in this regard is more extensive than the 

Swedish.  

 

4.2 Third Party Liability under the Companies Acts  

4.2.1 The Danish Companies Act 

4.2.1.1 General Liability 

The Board’s liability under Danish company law is regulated in Section 361 of the 

Danish Companies Act. In this provision, liability may be imposed on willful or 

negligent actions the board has undertaken while performing their duties, which cause 

damage to the company, the shareholders or other third parties. Unlike Swedish 

company law, which will be illustrated below, the board’s obligation to compensate 

damage is the same regardless of who has suffered the damage. The key issues to 

establish liability towards the shareholders under the Danish Companies Act, is if the 

Board has caused the damage by negligent (or willful) behavior, the so-called culpa 

rule, if the damage is proximate in relation to the injurious act and if there is causation 

between the injurious act and the damage.123 Liability may, in other words, be imposed 

on reckless actions only when there is proximate causation.  

The culpa rule in combination with the requirement of proximate causation expresses 

the general rule of liability under both Danish and Swedish tort law. The fact that the 

culpa rule has a wide applicability to all kind of torts, and not just ones relating to 

company law, does, however, not mean that every tortious action is assessed in the same 

manner when it comes to defining if the action is culpable. As the culpa rule is flexible, 

the evaluation on what actions are negligent and what are justifiable varies in different 
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areas of law, and is determined under the specific circumstances relating to the tortious 

party’s position and potential obligations.124  

In order for the liability obligation under the Danish Companies Act to come into effect, 

negligence as regards the board must be evaluated specifically under the Danish 

company law. In other words, it has to be established what behavior is justifiable for the 

board or a board member of a limited liability company. To evaluate what board actions 

are justifiable, mainly, the Danish Companies Act, and the tasks and obligations the 

board due to the law is obliged to undertake are looked at.125 It might also be possible to 

weigh in the company’s Articles of Association and its rules of procedure in the 

evaluation, but since there is some controversy in the Danish literature in relation to this 

discussion, no definite conclusion on whether these documents may be included will be 

made.126  

In establishing this norm of justifiable actions under Danish company law it must be 

considered that the board has to be permitted some leeway in order to make business 

decisions in connection with its mandate to operate the company.127 This approach re-

flects the American so-called business judgment rule, and is based on the idea that the 

board is better suited to make business decisions than the courts.128 Under the business 

judgment rule, the board in a Danish limited liability company has to be able to make 

some decisions as regards the operations of the company, without being held liable, 

even though the decision might have led to a financial loss for the company, the share-

holders or another third party. However, damage that the Board members have caused 

by gross negligence or willful conduct always falls outside the scope of the business 

judgment rule.129 Liability in these situations is therefore not excluded.  

Because the Board has a duty of loyalty and shall act in the best interest of the company 

and the shareholders, individual board members may, despite the business judgment 

                                                           
124 Gomard, B. & Schamburg-Müller, P., Kapitalselskaber, pg. 564 et seq.  
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     Werlauff, E., Selskabsret, p. 544. 
127 Schans Christensen, J., Kapitalselskaber, p. 801 et seq., Krüger Andersen, P., Aktie- og      
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rule, be held liable for actions that appear well considered, if the pursued interest is not 

legitimate and the action therefore is disloyal.130 The same goes for decisions relying on 

insufficient evaluations.131 In deciding if the board’s actions should be deemed 

negligent the Danish recommendations on Corporate Governance and the OECD’s 

Principles of Corporate Governance may, to some extent, also have an impact, as these 

recommendations and principles are generally accepted as to what is justifiable when it 

comes to Danish Corporate Governance.132 

The fact that it is the shareholders, and for example not the company that have suffered 

a loss, can also, even though the liability includes both parties, affect the standard as to 

which the Board’s actions are seen justifiable. It should be noted that the shareholders’ 

loss as regards a share price drop due to poor management is not covered by the Danish 

liability clause, since the damage incurred principally has to be direct.  

With this said, if a situation occurs where the Board has not pursued the right interests 

or caused damage while managing the company’s operations, and there is proximate 

causation between the Boards action and the damage, a liability claim toward the board 

members on company law grounds may be successful. As the Target Board’s 

obligations to evaluate and report on an offer and act in the best interest of the share-

holders in a takeover attempt is believed to originate from its general duty of loyalty, are 

these obligations in principle neither excluded from liability.133  

4.2.1.2 Liability in light of a Takeover attempt 

It is not self-evident that the conclusions regarding liability under the Danish 

Companies Act can be immediately applied on the Target Board’s obligations when a 

takeover attempt on the Target Company is present, as the Board in a takeover is not 

only subject to company law legislations, but also the takeover regulations. The Target 

Board’s obligation to evaluate the bid and provide the shareholders with a report stating 

its opinion as regards the pros and the cons of the bid is, as outlined in chapter 2.4, 
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found in the Danish Takeover Order Section 14. Considering that the only sanction for 

not fulfilling these rules is a fine, see section 21, and there is no explicit basis for 

liability when breaching the provisions in the Order, it could be argued that the general 

company law liability provision should be applicable in these situations. The same 

should apply when the Target Board has pursued any interest other than that of the 

shareholders, as this is recognized to be the only legitimate interest to pursue in a take-

over attempt.134  

It has been held by the Danish Supreme Court that the Board of a listed limited liability 

company under Danish law may in principle be held liable for announcements made on 

the stock exchange, if the requirement of proximate causation is satisfied, and it can be 

proven that a person to whom the announcement is directed, has acted as a result of 

it.135 This leads to the conclusion that it should be possible to hold the Target Board 

liable for the content of its report, if it can be proven that the shareholders’ decision as 

regards accepting or denying the bid is based on the Board’s report.136 This should, as 

clarified earlier, generally be the case, as it is recognized that the shareholders tend to 

go with the Board’s recommendation or, in lack thereof, its evaluation in the report. Due 

to the business judgment rule, it is, however, a prerequisite that the Board’s evaluation 

not only leads to a loss for the shareholders, but that it also contains an element of dis-

loyalty or negligence. If the Board willfully attempts to frustrate the bid, due to its self-

interest in keeping the Target Company unaltered, and therefore performs a substandard 

evaluation, there should be no doubt as regards the possibility of holding the Board 

liable. If the evaluation, however, is substandard due only to pure negligence and not in 

pursuant of any disloyal interests, the business judgment rule, again, would be decisive 

in determining the Board’s room for errors in judgment. As grossly negligent behavior, 

however, falls outside the scope of the business judgment rule, such negligence in 

evaluating the bid undoubtedly could constitute grounds for liability. By obtaining a 

fairness opinion, this scenario, however, most likely could be avoided.  

                                                           
134 See chapter 3.2. 
135 U.2000.595H, U.2000.2176H, U2002.2067. 
136 Kramarz, R., Bestyrelsesredegørelser ved overtagelsestilbud – interessekonflikter og erstatningsansvar,  

     p. 55.  
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As regards a rejection of a due diligence request, it might breach the Board’s duty of 

loyalty towards the shareholders, if it is made disloyally in pursuit of an interest other 

than that of the shareholders. It should therefore also constitute a basis for liability to 

the extent it is intentional or grossly negligent, which it in general should be seen as 

when the business judgment rule is over stepped. Despite the fact that this situation 

differs from the one regarding the Board’s report obligation in the sense that the share-

holders are not acting in light of the Board’s action, it could still result in direct loss due 

to the potential bid being frustrated and most likely not carried out. Such action should, 

at least when conducted in a willful or grossly negligent manner, not be excluded from 

liability. It should, however, be noted that, even though disloyal conduct, especially as 

regards the Board’s obligation to release a report, principally constitutes a basis for 

liability in Denmark, no Danish Target Board has yet been subject to such sanction.137  

4.2.2 The Swedish Companies Act 

The relevant liability rules in the Swedish Companies Act are similar to the ones under 

Danish law, and the model presented in the previous chapter generally applies also in 

Sweden, as regards liability towards the company.138  However, there is one main 

difference between the two, and that is that the Swedish liability is delimited towards 

third parties. Third party liability is in the Swedish Companies Act regulated in Chapter 

29 Section 1, and in order for liability to be imposed on the board for third party 

damages, it is required that the damage is incurred as a consequence of a violation of the 

Companies Act, the applicable annual accounts legislation, or the articles of 

association.139 Due to this provision, the Board is never, on company law grounds, 

liable for damages suffered by the shareholders through actions that do not violate the 

mentioned regulations. In other words, the liability provisions of the Swedish 

Companies Act do not explicitly cover the Target Board’s actions in a takeover attempt.  

It has been discussed by the Swedish Supreme Court and in the legal literature if, under 

special circumstances, the liability under the Swedish Companies Act should be 

                                                           
137 Kramarz, R., Bestyrelsesredegørelser ved overtagelsestilbud – Interessekonflikter og  

     erstatningsansvar, p. 59.   
138 Svernlöv, C, Styrelse- och VD-ansvar i aktiebolaget, p. 32-35, 51-61. 
139 On securities law grounds, the liability also includes the Board’s prospect’s obligations in  

     the Swedish Financial Instruments Trading Act Chapter 2, 2a and 2b. (Sw. Lag (1991:980) om handel  

     med finansiella instrument).  
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possible to apply by analogy. As regards a tortfeasor who is equivalent to a director, a 

so-called de facto or shadow director, is the conclusion that the liability provision also 

includes these.140 To argue that it should be possible to, by analogy, extend the third 

party liability to cover situations beyond when damages has been inflicted upon the 

shareholders due to breach of the regulations listed in the liability provision would, 

however, be far-reaching. 

It is in my opinion, despite the said, somewhat peculiar that the board can be held liable 

for actions causing the company damage, due to the company’s interest not being 

respected, but not impose a correlating liability vis-a-vis the shareholders. The idea that 

the company can be compensated for disloyal disregard of its interests is based on the 

board’s duty of loyalty towards the company. This is where the, in my opinion, 

astounding reasoning occurs. Having drawn the conclusion, as in chapter 3.3, that the 

company’s interest is comprised by the joint shareholders interest, it is de facto when 

the shareholders’ interest has been disregarded liability is at issue. As the board 

therefore is seen as disloyal towards the company when not respecting the shareholders 

interest, it can be questioned why the same disloyalty does not constitute a basis for 

liability towards the shareholders, as it their interest that has been disregarded.  

Personally, I believe the provision on liability towards the shareholders, at least in a 

takeover context, should be expanded to include the Target Board’s damaging conduct 

in general and not only when in breach of the regulations listed in the Swedish 

Companies Law’s liability provision. I do, however, admit that liability on such grounds 

under the Swedish Companies Act today is hardly possible.  

 

4.3 General Tort Law Principles 

As stated in the previous chapter, the primary liability clause for the board in a limited 

liability company is the one in the Swedish Companies Act. However, principles 

relating to general Swedish tort law may to some extent play a role also on the area of 

company law. For indemnification of pure financial loss, The Swedish Tort Act requires 

                                                           
140 NJA 1948 s. 651, NJA 1997 s. 418, Dotevall, R., Skadestånd för styrelseledamot och verkställande  

     direktör, p. 84 f, Stattin, Företagsstyrning, p. 407-424, Svernlöv, C, Styrelse- och VD-ansvar i  

     aktiebolaget, p. 43-47 
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that a crime has been made by the tortfeasor, which led to the damage.141 This 

provision, obviously, does not cover the situation discussed in this thesis, as no crime 

has been made by the Target Board. However, when discussing liability of public pro-

fessional practitioners towards other than contracting parties, for pure financial loss, it 

has been held that there is a Swedish tort law principle may serve as a basis.142 The 

representatives of a company have be attributed to this group of practitioners, why the 

discussion on applying general tort law-principles on the area of company law may be 

relevant to identify the shareholders possibilities of indemnification in a takeover.  

A Swedish Court of Appeal143, has in RH 28:84 supported the idea to let principles of 

general Swedish tort law have an impact on Swedish Company law, after the Swedish 

Supreme Court144 stated that the issue leading to its potential applicability was 

important to the law enforcement in this field.145 This ruling has, however, due to the 

Swedish Supreme Court’s ruling in NJA 1987 s. 692 lost most of its value. I will, 

despite this, shortly present the case to give an introduction on how the non-contractual 

liability for pure financial loss has been expanded by the courts.  

In RH 28:84, a limited liability company, KemaNobel, that owned more than 90 % of 

the shares in another limited liability company, NitroNobel, invoked compulsory 

acquisition of the minority shares. In connection to this KemaNobel committed to 

handle the administrative proceedings surrounding the compulsory acquisition. It was 

therefore obligated to send out a request for the minority shareholders in NitroNobel to 

appoint an arbitrator. One of the minority shareholders, B, did however not receive such 

request. He therefore contacted KemaNobel repetitively and only after some 

investigation, it could be established that he had not received a request. B thereafter 

sued KemaNobel for the costs and the work he had to undertake, due to KemaNobel’s 

incorrect information that a request had been sent out. He argued that KemaNobel had 

caused him these pure financial damages due to negligence. The Court of Appeal 

acknowledged the liability, having concluded that KemaNobel had acted negligently, 

and imposed liability even though the situation was not covered explicitly by the 

                                                           
141 See Chapter 2 Section 2.  
142 Kleineman, J., Ren förmögenhetsskada, p. 303.  
143 Sw. Hovrätt. 
144 Sw. Högsta domstolen.   
145 NJA 1982 s. 330.   
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liability provision in the Companies Act. Instead the foundation of the provision was 

referred to, as the underlying protection interest of the obligation to send out a request, 

i.e. the minority shareholder interest, had been negligently disregarded.  

The judgment opened up for applying general tort law principles on the area of 

company law, even though the case is hard to interpret and the court’s reasoning as 

regards the actual basis for liability is somewhat unclear. In the case, the assignment 

that KemaNobel had committed to perform would normally under the Companies Law 

have been performed by the board of NitroNobel. Due to this, there was no contractual 

or company law obligation that was breached by KemaNobel, but liability was still 

sentenced. The significance and the extent of this ruling is unclear and hard to define, 

but as the Supreme Court further defined the non-contractual liability for pure financial 

loss in NJA 1987 s. 692, the ruling of the Court of Appeal is no longer as relevant. 

In the so-called Kone-case, NJA 1987 s. 692, the Supreme Court recognized a basic 

theory for third party liability of professional practitioners. Kone, a credit institute, had 

granted a loan to a real estate company on the basis of a valuation certificate. A pro-

fessional real estate appraiser, A.B, who was employed by J&W, had expedited the 

certificate. As the valuation certificate had significant defaults and shortcomings, one of 

which was the lack of presenting the obstacles preventing exploitation of the property in 

question, Kone was incurred a financial damage by having granted the loan on false 

premises. The Supreme Court held J&W, as the employer of A.B, liable and stated that 

one, who with good reason relies on a valuation certificate, not shall bear the conse-

quences of a damage due to negligence of the appraiser. The Supreme Court in this case 

establishes that liability for pure financial loss not only applies towards the principal, 

but also towards third parties, provided that no limitation on third party liability is 

provided for in the certificate. The certificate shall, in addition, be issued by one who 

professionally undertakes such evaluations the certificate is issued for, and the appraiser 

has to be aware of the fact that the certificate will be used for various purposes and by a 

number of people.  

The Supreme Court also clearly stated that the ruling covers only valuation certificates 

for real estate. It has, however, been held in the Swedish doctrine, that the Court, 

through the reasoning in the Kone-case, has established a new Swedish tort law 
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principle regarding the relevance of legitimate trust in misleading information.146 The 

Supreme Court has in NJA 2001 s. 878 confirmed this principle, even though the 

analysis in that case was somewhat abstruse.  

As proximate causation always is a necessity for imposing liability under Swedish tort 

law, this is also relevant when applying a principle. As in the Kone case, is the actual 

trust what under this principle caused by the misleading statement that has led to the 

damage. For the requirement of proximate causation to be satisfied, the analysis whether 

the trust is legitimate is crucial. Only if the injured party had good reason to trust the 

information and base its actions on it, the damage is believed to be incurred by the tort-

feasor in a way that it can constitute liability. In addition, the tortfeasor has to have 

acted negligently and should, at least, have realized the potential consequences of the 

misleading information.147 

For the question of Target Board liability towards the shareholders in a takeover 

context, this principle could possibly have some significance. By negligently giving 

misleading information in the Board-statement, the shareholders may decline a bid that 

should have been accepted and vice versa, resulting in a financial loss for the share-

holders. This situation to some extent resembles the one where a valuation certificate 

has been issued and led to damage due to its misleading information, in the sense that it 

is a party who professionally undertakes such evaluations that has issued the 

information leading to the damage. The Target Board might not always be best suited 

for evaluating a bid, as discussed in chapter 2.3.2, but due to the Swedish Takeover 

Rules, it is still the Board that shall undertake such evaluation. Since it is also well 

known that the shareholders tend to rely on the recommendation in the statement when 

making a decision on accepting or denying the bid, the Board should be aware of the 

fact that the information is of great significance and will be relied upon and used by the 

shareholders. In this reasoning, I believe there is a possibility for the shareholders to 

argue that liability could be imposed on the basis of this tort law principle. However, 

since this argument yet is to be challenged, and to some may seem far-fetched, I believe 

a more successful way to assert liability would be to argue that the Board is a trustee 

towards the shareholders, and can be held liable through provisions in the Swedish 

                                                           
146 Kleineman, J., Ren förmögenhetsskada – den fortsatta rättsutvecklingen, p. 704. 
147 Ibid, p. 705. 
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Commercial Code. The fact that this basis of liability would not cover other actions per-

formed by the Target Board in a takeover attempt, also gives the impression that it 

probably is not the best way to approach the liability issue in this case.  

 

4.4 Trusteeship and Duty of Loyalty 

The best opportunity for the shareholders to be indemnified in case of a loss due to the 

Target Board’s disloyal actions under today’s Swedish regulations, I believe would be 

to argue that the Board’s position constitutes a trusteeship in the meaning of the 

Swedish Commercial Code. How and why you should see the Board as acting with an 

appointment of a trustee in a takeover context has been discussed in chapter 3.4. The 

liability of a trustee, as stated in the Commercial Code Chapter 18 Section 4, is 

exercised when the trustee has caused damage through negligence or deceit. As in all 

Swedish and Danish liability provisions, a prerequisite for liability is that the suffered 

injury is in proximate causation with the tortious act, see further under Chapter 

4.2.1.1.148 It is therefore required that the financial loss the shareholders suffers is a 

foreseeable result of the Board’s culpable or intentional conduct, and is not just random. 

In this regard, the discussion seems fairly uncomplicated when the Board willfully has 

frustrated the bid by denying a due diligence investigation or has executed unauthorized 

defensive measures while intentionally pursued self-interests. The situation where the 

Board has performed a substandard evaluation of the bid resulting in a misleading or 

inaccurate recommendation leading to the shareholders denying a beneficial offer is, 

however, most likely just negligent. As this, however, also falls within the scope of the 

trustee’s liability, the conclusion should not differ significantly. The financial loss the 

shareholders might suffer by not taking part of an advantageous bid premium thereto 

appears to be a reasonably foreseeable result of the negligent behavior. In this view, the 

Target Board, due to its position as a trustee towards the shareholders, should have a 

duty of loyalty that, when in breach, could constitute grounds for liability based on the 

rules in the Swedish Commercial Code. As within this duty lies an obligation to act in 

the best interest of the shareholders, any action the Board performs that disregard the 

                                                           
148 For a clarification on the term under Swedish law, see for example Hellner, J. & Radetzki, M.,  

     Skadeståndsrätt, p. 199-209.   
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shareholders’ interest and leads to a financial loss, should be possible to indemnify 

through the liability provision in the Commercial Code.149  

If one does not share my opinion that the Board in a takeover situation should be seen as 

a trustee with the shareholders as its principal, you could discuss if there is a separate 

duty of loyalty towards the shareholders due to the provision in the Takeover Rules to 

act in the best interest of the shareholders. If such a duty is recognized, you could 

discuss if breach of such duty on its own could constitute a basis for liability. In light of 

the conclusion that the liability towards the company under the Swedish Companies 

Acts includes a breach of its duty of loyalty, it should not be unreasonable to call 

attention to a duty of loyalty towards the shareholders derived from the Takeover Rules.  

Even though such a duty is possible to recognize, see the discussion in chapter 3.4.2, it 

is, however, questionable what role it plays when, as in today’s regulation, there is no 

provision of liability as regards the Board’s conduct towards the shareholders in a take-

over. To secure that the shareholders’ interest is the one pursued, also if a trusteeship is 

not recognized, and make sure that the Board’s securities law duty of loyalty towards 

the shareholders is respected, it would be appropriate to introduce a statutory right of 

indemnification. Suitably, guidance could here be retrieved from the liability provision 

under the Danish Companies Act, even though such a liability provision possibly will 

not be utilized to any greater extent.  

 

 

 

                                                           
149 As regards liability of a board member due to breach of its trusteeship, the Svea Court of Appeal’s  

      recent ruling 2014-03-19, T 78-13, as mentioned under Chapter 3.4.1, should again be noted. The  

      Court did, in the case, state that liability through the Commercial Code is subsidiary to liability under  

      the Companies Act. No assessment of liability under the Commercial Code was therefore made by the  

      Court. The situation where the shareholders have suffered a financial loss due to the Target Board’s  

      actions in a takeover, however, significantly differ from the situation tried by the Court. First of all,  

      liability on the basis of the trusteeship is, in this thesis, argued due to a breach of the duty of loyalty  

      that follows from the trusteeship and not, as in the case, due to the accounting obligation in the  

      Commercial Code. The Target Board’s actions are, in addition, not covered by the liability provision  

      under the Companies Act, as may have been the case in the situation present for the Court. Liability   

      under the Commercial Code may therefore, despite the ruling, still be possible when the Target   

      Board’s actions in a takeover context damages the shareholders. 
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5 Conclusions and remarks 

In a takeover context, the Target Board is appointed a role in relation to the share-

holders, which includes a more extensive obligation to safeguard their interests than 

what generally applies when managing the company. When acting in a takeover 

attempt, the main legitimate interest the Board shall pursue in a Swedish or Danish 

listed company is undoubtedly that of the shareholders. This is also explicitly expressed 

under Swedish regulations. The discussion on what interests the Board is to pursue is 

closely connected to the discussion on the Board’s duties of loyalty. As the Board not 

only has a duty of loyalty towards the company, but also towards the shareholders, 

liability should be possible to impose on actions that disregard the interest protected 

under the duty of loyalty.   

In Denmark, there is a possibility to hold the Target Board liable on company law 

grounds for its obligations in a takeover. Since there is no correlating possibility under 

Swedish company law, a basis for liability that is applicable also in a Swedish takeover 

need to be established. Such basis could possibly be derived from the general tort law 

principle regarding the relevance of trust in information. This would, however, only 

cover the Board’s obligation to make a statement in which the bid is evaluated. Since 

this principle rarely is used, and its extent to the situation at hand is somewhat un-

certain, perhaps it is not the best way to argue liability. 

In my view, it should be possible to derive liability from the Target Board’s 

appointment as a representative for the shareholders. Under general company law is the 

Board viewed as a trustee with the company as its principal, obligating the Board to 

pursue the company’s interests and act loyally towards it. In a takeover context, the sole 

legitimate interest is instead the shareholders’, and it is in order to help them make an 

informed decision as to whether the bid should be accepted or not the Target Board is 

appointed its certain obligations. To view the Target Board as a trustee acting on behalf 

of the shareholders as its principal should therefore not seem alien. Arguing that the 

Target Board as a result of its trusteeship has a duty of loyalty towards the shareholders 

which, when not respected, could constitute grounds for liability should in addition not 

be too far-fetched. As this idea is not yet manifested in the Swedish doctrine, making 

the probability of its recognition somewhat uncertain, it is in my belief, however, 
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important also to introduce an explicit liability provision under Swedish law, covering 

the takeover scenario. 

The Takeover Rules, with their shareholder focus, are in principle well executed but 

somewhat inadequate due to the lack of a remediation clause. One could argue how 

strong the need is, since the Danish liability clause in this regard yet is to be used, but I 

believe in a dependent relationship, there is always a need for sanctions in order to 

secure the actions of the executing party. In a takeover situation, when there is an 

imminent risk that the Board pursues self-interests, the need is even greater. Much like a 

consumer is protected towards businesses and counterparties with professional 

experience, as they are the party most likely to suffer damage, the shareholders should 

be protected in a takeover. Even if it would be desirable that all parties active on the 

stock exchange act loyally towards one another, this is not always the reality. When 

there are rules to impose certain conduct, these need to be sanctioned in order to assure 

that the parties do not look at the lack of liability as an incentive not to follow those 

rules.  

The fact that the shareholders’ interest has been explicitly included in the Takeover 

Rules, which is not the case under general company law, further proves that there is a 

significant risk that the Board pursues the wrong interests and thus do not ensure the 

shareholders the best prospects of making an informed bid decision. Even though I 

believe the idea behind the Takeover Rules should be commended, I cannot see how 

they fulfill their purpose when in reality they are incomplete without a liability pro-

vision.  

I therefore see a need for introducing such a liability provision, covering the takeover 

attempt situations, even though the self-regulation perhaps not is the right forum. There 

are, in my opinion, good arguments for extending the liability provision as regards 

liability towards the shareholders under the Swedish Companies Act correlating to the 

Danish one. This will, however, sharpen the Board’s liability towards the shareholders 

not only in a takeover situation but also in general, and might therefore not be the right 

way to go. Instead liability could be introduced in the securities laws, to ensure 

compliance with the Takeover Rules. As the legislative process, if ever initiated, would 

take time, it should meanwhile be possible for the shareholders to argue liability under 
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the Swedish Commercial Code, so the shareholders are not left completely vulnerable 

despite the lack of a company or securities law liability provision. 
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