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By Sverker Gustavsson

My contribution does not deal with the specificities of our different national positions 
within and towards the European Union. Instead, I will dwell upon the unification 
problem as such, shared by all current and potential member states. As I see it, there 
are basically three questions to be answered, namely

•	 What structural characteristics are crucial?
•	 What options were there before 2008?
•	 What options are there after 2008?

Why is 2008 important? It is because the banking bailouts that year triggered an ac-
celeration of a negative development in terms of sovereign debts and, as a consequence 
of that, a vicious spiral of diminishing mutual trust among member states.

The reader will require no detailed description of what happened during the fol-
lowing four years. It is all there in the media and on the lips of everyone these days. Nor 
need I call attention to the obvious risk of a total breakdown – not just of the mone-
tary union, but of the common market as well. My task here is rather to focus upon the 
options before and after this historical watershed. What does it mean that the estab-
lished informal pact of confidence has lost its political impetus? And, given the current 
post-2008 context, by what means can the necessary mutual trust be resurrected?

But first a few words about the title I have chosen for my contribution. What does 
the expression “rescuing democratic capitalism” (Streeck 2011) refer to? Let me first 
give a rough idea of that concept before going into more detail.

Inside each democratic member state, I assume, there is an in-built horizontal con-
flict between left and right. Both sides trust that the other side will not use its majo-
rity position in order to change the constitution, despite the fact that there is a consi-
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derable conflict over ideas and interests. Thus issues can be politicized despite a com-
paratively high degree of consensus as to the rules of the game.

By contrast, and due to the informal character of the vertical relationship, the su-
prastate and the member state can easily destroy each other. There, the political equi-
librium is sustained by what might be called an informal pact of mutual confidence or 
even a constitutional balance of terror (Gustavsson 2009:37 ff; 2013:2 ff ). In this con-
text, the terms “pact” and “balance of terror” refer to the observation that vertical 
member state loyalty is being bought at the price of the suprastate, taking the sustaina-
bility of basic political freedoms, legitimate opposition and universal suffrage in the 
member states into consideration. Those opposite notions are relevant when applying 
the general clause of free movement and the doctrine of fiscal oversight.

 

What structural characteristics are crucial?

Basically, two fundamental facts are crucial when it comes to resurrecting the informal 
pact of mutual confidence after 2008. One is the fact of monetary union without fiscal 
union. The other is the fact that the EU is neither a unitary state nor a federation.

The meaning of a monetary union without fiscal union is best understood in the 
light of what I would like to call the European integration staircase – a theoretical mo-
del pointing to the political dynamics of the different stages of integration (Balassa 
1961:5 ff ).

1. Country by country
2. Free trade area
3. Customs union
4. Common market
5. Monetary union
6. Fiscal union

A free trade area means no tariffs between countries. A customs union means a com-
mon external tariff wall. A common market means that non-tariff trade barriers, in 
terms of environment and different security and public procurement aspects, are inte-
grated as well.

However, most relevant in a post-2008 perspective are the fifth and second levels 
in the staircase model. Let us remind ourselves of how things were seen twenty-five 
years ago, immediately before the breakdown of the Soviet Union and the unification 
of Germany. Then the EU had reached the stage of a common market, and nothing 
more was either expected or wished for. Conventional wisdom at that time was that a 
monetary union could not be achieved without a fiscal union, i.e. also integrating the 
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tax bases. At that point in time such a further movement upwards in the staircase mo-
del seemed impossible. Citizens of the member states could not be expected to let the 
European parliament tax European citizens in order to establish a large-scale system of 
revenue-sharing across borders.

In the years 1989, 1990 and 1991, all of a sudden things started to happen which no 
one had either expected or actively wished for. As part of political compromising 
around German unification, the dominant European politicians at that time, Helmut 
Kohl and François Mitterrand, agreed upon the idea of a monetary union without a 
fiscal union. That solution was supplemented with what was later called the stability 
pact, which prescribed that deficits in the member state public budgets should never 
exceed 3 per cent of their GNP and their sovereign debts should never exceed 60 per 
cent of their GNP. If these norms were followed, no European taxation rights, no Eu-
ropean revenue-sharing and no transnational bailouts were supposed to be needed. 
You could say that it was a sort of negative solidarity. The member states promised each 
other to behave in such a way that they would never have to ask for fiscal help across 
the borders in order to run their national economies without a currency of their own.

In 2008 member states had to bail out national banks to such an extent that the 
stability pact broke down entirely. This showed that certain economists and political 
scientists had been right in 1991, when they advised against taking the fifth step on the 
staircase before the member states were ripe for taking the sixth step as well.

Let me then focus upon the second crucial characteristic. The political meaning of 
the fact that the EU is neither a unitary state nor a federation is better understood with 
the help of a simplification similar to the staircase model. I suggest that we highlight 
three cases in order to clarify in what respect and to what extent the EU is something 
constitutionally special, i.e. in terms of how the dialectics between legitimization and 
compliance is being conceived and organized in multilevel political systems (fig. 1; 
Zürn 2012: 738; Scharpf 2012: 17).

In a unitary state, legitimization and compliance take the form of two distinct ar-
rows running symmetrically all the way from top to bottom and vice versa. Govern-

Unitary state

Highest level

Intermediate level

Citizens

EUFederation

fig. 1. Compliance and legitimization in multilevel political systems. Upward arrows: 
legitimization; downward arrows: compliance.
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ments, parliaments, courts, parties, media and interest groups are working in such a 
way that citizens consider them directly legitimate. That makes citizens relatively non-
reluctant when it comes to complying with legislation and revenue-sharing decided 
upon by their governments and parliaments.

In a federation, there are two parallel dialectics at work. One is a national system 
of politics and law working in the same way as in a unitary state. The other is a specific 
state system of politics and law. That second part runs like a miniature nation-state 
inside the federation. Comprehensively, a true federation is a two-tier system. Both 
parts are basically of the same kind and similar to each other – as we can see in the 
United States. 

By contrast, the EU is neither a unitary state nor a federation. It is a treaty-based 
collectivity of states in which national political structures mediate between the Union 
on the one hand and citizens on the other. What is important in the present crisis is 
that the union has no legitimacy of its own. It is based on pooled sovereignties and 
pooled legitimacy mediated through the member states’ political systems. The EU dif-
fers from an ordinary state – whether the latter is a unitary state or a federal one – in 
that there is no direct relationship of compliance and legitimization between the (Eu-
ropean) top level and the (national) bottom level. Compliance and legitimacy within 
the European Union are mediated via national courts, national bureaucracies, national 
governments, national parliaments, national political parties, national interest groups, 
and national media. In theory, union law enjoys precedence and has direct effect. In 
practice, it does not. Unless national political structures actively choose to comply 
with it, the writ of the Union does not prevail in national politics, national administra-
tion, or national judicature.

After 2008, legitimacy intermediation is becoming increasingly difficult. That is so 
because union issues are becoming increasingly redistributive and hence more visible 
in the eyes of the public. More than before, national politicians, administrators and 
judges need to provide good motivations for why citizens should comply with deci-
sions taken without their electoral consent by people living in other countries.

What normative options were there before 2008?

Before this latest phase of vacillation on fundamental questions, there were basically 
three schools of thought on the normative issue. The focus of all three schools was on 
a problem that the British historian Alan Milward described in a great 1992 book on 
rescuing – rather than dissolving – the nation state, looking back on the interwar years 
and how states were conceived after 1945. In his vocabulary, “rescue” meant how to 
overcome the systematic deficiencies of democratic governance in the nation state – 
deficiencies which once called the stark challenges of fascism and communism into 
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being. Each of the three schools offered its own answer to this question. The challenge 
to rescue democratic capitalism today, to be sure, is of a different kind. Nevertheless, 
the recommendations of the respective schools are worth outlining. I shall thus ask: 
do these recommendations have any relevance for the political predicament we con-
front today, four years after the onset of the crisis?

Up to 2008, then, three basic arguments ruled the roost. They were as follows.
Firstly, according to Giandomenco Majone (2005) and Andrew Moravcsik (2008), 

Europe’s leaders had created something truly admirable and there was nothing to be 
worried about. The tensions built into the Union project did not cause these end-of-
history theorists any loss of sleep. On the contrary, they considered the design of the 
Union to be a real hit, historically and globally speaking. In the course of one hundred 
years, they argued, Europe had produced two political innovations of great historical 
importance. The first was the mixed economy, in the horizontal dimension; the second 
was the mixed polity, in the vertical dimension. The mixed economy enabled subse-
quent generations to avoid totalitarianism, and the mixed polity made it possible to 
combine a truly free market with democratic arrangements in respect of social legisla-
tion and fiscal redistribution within each Member State. The horizontally mixed eco-
nomy worked best when it was paired with a vertically mixed polity. Protections af-
forded the free market by the Union offered a much better solution than did the risky 
business of running a mixed economy within each separate country – too close to pu-
blic opinion and election campaigns.

Secondly, in the view of the German social philosopher Jürgen Habermas (2011), 
the founding fathers of the Union left us with something potentially explosive. The 
actual Union is dangerously distant from a normal democratic federation. Through a 
great leap forward, therefore, social and fiscal policies should be made suprastatist, in 
the same way that markets and the currency already have been. In other words, the Eu-
ropean Parliament should be given the same status as the German Bundestag. Demo-
cratic accountability and actual decision-making must be located on the same consti-
tutional tier: they must take place – both of them – at either the national level or the 
federal level. Not only was there a strong theoretical argument for taking the defini-
tive step from monetary union without fiscal union to monetary union with fiscal 
union, the time was also ripe from a practical point of view for a definitive break with 
the idea of sovereignty being delegated rather than surrendered. We could not wait for 
the emergence of a European demos. Instead, a suprastatist demos would emerge from 
the process itself, as the old states yielded to a new state at the Union level with a so-
vereignty of its own.

Thirdly, the Italian and German political scientists Stefano Bartolini (2005; 2010) 
and Fritz W. Scharpf (2010, 2012) agreed strongly with Habermas that the Union’s 
founding fathers left us with something potentially explosive. However, their response 
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to that historical mistake was neither to embrace political enthusiasm nor to seek to 
centralize power as much as possible. Instead they called for extreme caution. Such an 
approach was necessary, they believed, if devastating outbreaks of large-scale populism 
were to be avoided. Unlike Habermas, they did not see politicization as the best way 
to go. Citing the historical background of fascism and populism, they underlined the 
urgency of avoiding a situation in which identities supplant socioeconomic interests 
as the fundamental political cleavage. On the other hand, while they defended the li-
ving constitution (Gustavsson 2008) of legitimacy intermediation in a multilevel Eu-
ropean polity, their analysis was very much opposed to Moravcsik’s. To be sure, the 
combination in question – double asymmetry, monetary union without fiscal union, 
and a constitutional balance of terror (the Union and the Member States can each de-
stroy the legitimacy of each other) – did not fill their hearts with joy. But they saw no 
workable alternative to this unstable constitutional equilibrium. No available consti-
tutional policy option was better or even equally good. The two authors argued in a 
manner well known from environmental policy. That is, they urged that a precautio-
nary principle be followed in these matters. The vertical division of powers in a trans-
national living constitution must be handled accordingly. We cannot think just in 
terms of marginal costs and benefits, Bartolini and Scharpf argued. We must also keep 
a worst-case scenario in mind. 

What I have described as the informal pact of confidence and a constitutional ba-
lance of terror was – according to this third basic argument – the solution to the pro-
blem of how to live with a fundamental uncertainty as to whether Union or national 
law applies. 

What normative options are there after 2008?

The question to be answered under this last point is whether and how the informal pact 
of confidence can be sustained under post-2008 circumstances and given the crucial 
characteristics I described initially. Is extreme caution still the best approach to take? 
Or ought we instead cast it aside, in view of what has happened over these last few 
years? If that last answer is the right one, then we are in real trouble. In my view, the 
first and second schools of thought – Moravcsik’s “more of the same” and Habermas’ 
“great leap forward” – seem even less attractive today than they did before 2008.

It is imperative, I think, to take the key concepts of constitutionalism and legitima-
cy seriously, as Bartolini suggested in his 2010 book chapter criticizing the discussions 
that led up to the Lisbon Treaty.

In 1993, the German Constitutional Court cleared the way for a stability union. 
The criteria for accepting the Maastricht treaty (Gustavsson 1998) were provisionality 
(sovereignty was delegated but not surrendered), marginality (more remained for de-
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mocracy within each Member State than was delegated), and revocability (if stability 
was not achieved, Germany could retrieve the prerogatives in question). The alterna-
tive theory at the time was that a monetary union could only work if combined with 
a transfer union, achieved through a great leap in the constitutional character of the 
EU. The Union would have to have its own power to tax, authorized by a sovereignty 
of its own. The Court implicitly held, however, that a transfer union would violate the 
terms of the Treaty. As Christopher Lord (2012) has pointed out, today’s monetary 
union without fiscal union is neither a stability union nor a transfer union; rather, it 
is a risk union. What has been collectivized over these last few years is a breath-taking 
amount of instability and unpredictability. 

In light of developments over these last few years, I would say that the Union can 
be viewed most fruitfully as being in a constitutional state of emergency. Contrary to 
the terms of the Treaty, the European Central Bank now lacks any real independence, 
and it has been made the lender of last resort. Contrary to the Treaty, not just private 
banks have been bailed out but Member States too. Contrary to the Treaty, Member 
States have broken the terms of the Stability Pact regarding deficit and debt levels. 
Constitutionalism should mean predictability. Legitimacy ought to mean that Mem-
ber States comply voluntarily with the treaties. If we understand these two key con-
cepts in this way, we cannot avoid a most worrying observation: namely, that the Eu-
ropeans and their member states are now caught in a vicious spiral of declining mu-
tual trust, while the long-term prospects of both constitutionalism and legitimacy are 
being undermined.

In an ordinary system of government, a state of emergency is a declaration suspen-
ding normal operation of the executive, legislative, and judicial powers. It alerts citi-
zens to change their normal behaviour. It orders government agencies to implement 
emergency measures planned beforehand. It can also be used as a rationale for suspen-
ding rights and freedoms otherwise guaranteed under the constitution. A state of 
emergency may be declared under conditions of civil unrest, or when a man-made or 
natural disaster has hit, or in a situation marked by international armed conflict.

In this particular context, however, a state of emergency is something else. It does 
not imply exceptional executive, legislative, or judicial decrees carried out from top to 
bottom, as it would in an ordinary state. Due to the current constitutional predica-
ment in Europe, the decisions of the central Union authorities are mediated through 
the system of government prevailing within each Member State. Which decisions get 
implemented – and how – depends decisively on how the government of each Mem-
ber State reacts. 

This is so because the European Union is a treaty-based collectivity of states in 
which national political structures mediate between the Union on the one hand and 
citizens on the other (Bickerton 2012). In other words: it is the absence of a unified 
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sovereign that distinguishes the post-2008 European predicament from an ordinary 
state of emergency. After all, a sovereign is able – all at once and with a big bang – to 
make a new constitutional beginning. The Union is now losing both its legitimacy and 
its ability to make its Member States comply. The challenge devolves upon the multi-
ple masters of the treaties: i.e., the Member States. Every one of the 27 Member States 
must agree if new powers are to be conferred on the central Union authorities. In prac-
tice as well as in theory, those who take constitutionalism and legitimacy seriously 
must acknowledge these fundamental elements. Otherwise, they will be unable to 
keep rescuing democratic capitalism from authoritarian technocracy as well as from 
populism, which is the flip side of the technocratic coin.

The implications of the post-2008 predicament, as I see them, are as follows. If we 
mean to resurrect a European constitutional culture of mutual trust and confidence 
among citizens in all 27 Member States, I think we should focus on two key sets of va-
lues, which are relevant inside the national intermediaries and electorates.

The first set of crucial common values relates to the concept of democracy. It has 
three basic components:

•	 Universal suffrage and legitimate opposition
•	 A capacity to solve social and economic problems, above all in connection with 

unemployment
•	 The rule of law, a professional and non-discretionary administration, and an 

absence of corruption.

 In practice, and due to the way in which the Union is organized, these criteria are to 
be applied within each Member State. Indeed, as things now stand in the aftermath of 
2008 – assuming we follow the advice of neither Moravcsik nor Habermas – the Mem-
ber States will likely become even more important, due to the crucial role they play as 
intermediaries between the Union on the one hand and citizens on the other. Citizens 
will not trust their governments, legislatures, administrations, or judicatures unless 
politicians, judges, and professionals within each Member State interpret the compli-
ance problem in light of their own system for legitimate opposition, their own capa city 
for solving problems, and their own mechanisms for minimizing administrative dis-
cretion.

The second set of crucial values relates to non-discrimination between various ac-
tors and to non-restriction in connection with the flow of capital, labour, goods, and 
services across borders. How is the line to be drawn between non-discrimination on the 
one hand, and a Member State’s legitimate protection of its own form of social organi-
zation on the other? Can we find an electorally relevant lowest common denominator 
here?
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Yes, I think we can. The German political scientists Martin Höpner and Armin 
Schäfer (2010) argue that the Union has developed from a regime aimed at the non-
discrimination of foreign capital, labour, goods, and services into a regime intent on 
standardizing social organization and democratic capitalism throughout the Union as 
a whole:

Originally, the removal of trade barriers and de facto discriminatory practices intensified 
competition between national production and welfare regimes. This competition did not 
exert transformative pressure on national labour law, industrial relations, company law, take-
over regulation or supervisory board codetermination as long as firms in highly regulated or 
organised economies remained economically successful. In the current phase of European 
integration this no longer holds true. Now, in order to deepen European integration, the 
Court and the Commission apply the principles of mutual recognition and non-restriction 
to services, capital markets and free establishment. They thereby directly affect member sta-
tes’ institutions and push them towards the Anglo-Saxon model of capitalism. In a post-Ri-
cardian setting, the Commission and the European Court of Justice interpret institutional 
differences as such as restrictions on the four freedoms. (Höpner & Schäfer 2010:361 f.)

From such an observation, it seems even more important than it did four years ago to 
consider the political relevance of the fact that the broad category of democratic capi-
talism contains many different varieties of democratic capitalism. The development 
from interpreting free movement as non-discrimination to interpreting it as standard-
izing social organization has to be reversed. Otherwise, I think we will be heading for 
some sort of a technocratic authoritarianism or (as the flip side of that coin) populism 
of an authoritarian kind.

In other words: if our aim is to resurrect the informal pact of confidence, we should 
have something to say about the national choice of social model. Democracy in the 
Member States will not become self-reinforcing unless voters realize that they live in a 
system based on legitimate opposition and political liberalism. If we are to avoid po-
tent populism as the antidote to full-scale technocracy, political majorities within the 
Member States cannot delegate all fundamental choices to the Commission or the 
European Court of Justice. Some of them must be kept open for the electorates to de-
cide.

In sum, this means that the informal pact of confidence is the straw that we still 
have to grasp at. During these last four years that theory has become much more dif-
ficult to apply. This is because European issues are not “below the threshold of political 
visibility” (Scharpf 1999:23) any longer. Now, they have become more redistributive 
and hence much more socially relevant, and because of that much more visible to the 
general public.

In theory, it would be a good thing to revise the Maastricht Treaty in order to for-
malize the borderline between national self-determination on the one hand and Un-
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ion law on the other. In practice, it would be hard to achieve the necessary unanimous 
vote among all 27 member states for such a change. Given these rules of the game, for-
mal change is hard to imagine. Even more than before 2008 we will need a minimum 
common understanding of the informal aspect of the informal pact of confidence doc-
trine. That remains crucial for the positive development of the Union project – pro-
vided that we want to avoid the risks of populist outbursts coming from excessively 
hard technocratic rule as well as from a big bang operation of the kind that Jürgen 
Habermas suggests.
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