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1. Introduction 

1.1 Background 
 

A major threat to peace and security in today’s globalized world is weak and failed 

States. The lack of rule of law in these places creates breeding grounds for terrorists, 

pirates and transnational organized crime and thereby poses a threat to other States. 

States’ disintegration and governments’ loss of control over their territories often 

degenerate into civil wars. This trend reflects the development of conflicts, from 

interstate to intrastate, from the battlefields into the woods and villages. This has led to 

an increasing number of civilians becoming direct targets in conflicts, making it more 

dangerous to be a civilian than a combatant during conflicts.
1
 

 

This new conflict environment has highlighted challenges which have forced the 

international community and the United Nations (UN) to adapt. The peacekeeping of 

today involves to an increasing extent state building and the protection of civilians and 

thus goes far beyond its former primary tasks of monitoring the compliance of peace 

agreements and functioning as a buffer zone between two parties.
2
  This development of 

peacekeeping has led to more multifunctional and robust missions, known as peace 

building and peace enforcement missions. 

 

The primary objectives of these contemporary peacekeeping missions are to establish 

State control and stabilization in weak or failed States through strengthening and 

increasing the capabilities of the national security providers, such as the military and 

police.
3
  It is not uncommon that security forces in weak or failed States consist of 

previous warring armed groups and perpetrators of serious crimes against civilians. 

They are also often undisciplined and lack the necessary training. Understandably, there 

are many risks and challenges involved in supporting and cooperating with these 

                                                 
1
 Maj. Gen. Patrick Cammaert said that “It is now more dangerous to be a woman than to be a soldier in 

modern conflict” in 2008, quoted in 

 http://www.unifem.org/gender_issues/women_war_peace/facts_figures.html (visited on 23 March 2014). 
2
 First major peacekeeping mission in the Suez in 1956, United Nations Emergency Force (UNEF). 

3
 Such security support is often provided through Security Sector Reform (SSR) programs which 

“features prominently in the mandates of United Nations peacekeeping operations”, more robust military 

support is given through Defence Sector Reform (DSR) which has been relevant in at least five UN 

peacekeeping  missions as of 2012. Ban Ki-moon in The United Nation’s SSR perspective at p. 1, see also 

p. 34, available at http://www.un.org/en/peacekeeping/publications/ssr/ssr_perspective_2012.pdf (last 

visited 14 January 2014). 

http://www.unifem.org/gender_issues/women_war_peace/facts_figures.html
http://www.un.org/en/peacekeeping/publications/ssr/ssr_perspective_2012.pdf
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security forces. Hence, there is an undeniable risk that the peacekeeping missions 

become implicit in war crimes and human rights violations. 

 

 The legal vacuum in the territories in which the peacekeeping missions operate in 

cannot imply that the missions can escape international legal responsibilities and 

accountability for possible violations. On the other hand, too high legal standards might 

limit the missions’ efficiency to achieve peace.
4
.  

 

In light of this new conflict environment with its new tasks for peacekeeping missions, 

it is of interest to study the law governing military support to third party’s foreign 

security forces and the international responsibility that such support entails. What legal 

standards are in place to prevent peacekeeping missions from doing harm by doing 

good? 

 

1.2 Purpose and the case in point 

 

The purpose of this thesis is to examine the legal implications arising from supporting 

abusive third parties’ security forces according to public international law, including the 

responsibility to prevent war crimes and human rights violations. 

 

The indirect responsibility that arises from supporting abusive security forces in a 

peacekeeping context has received surprisingly little attention by legal writers. Most of 

them have primarily focused their research on the issue of attribution of peacekeepers’ 

conduct. It is therefore of interest to go beyond the issue of attribution and explore also 

other grounds for responsibility. The legal questions that are raised in this thesis relate 

to the broader issues of the rule of law, the accountability of the UN, the 

extraterritoriality of human rights and the responsibility to protect and prevent. 

 

To illustrate the legal complications that arise from supporting abusive third party’s 

armed forces, I have chosen to make a case study using a recent peacekeeping 

operation; the United Nations Peacekeeping force in the Democratic Republic of Congo 

                                                 
4
 House of Lords, Al-Skeini and others v Secretary of State for Defence, (?) 82007) UKHL 26, (2008) AC 

153, para 78-79 (per Lord Rodger). 
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(MONUC). I selected the case after I came across the accusations implying the 

complicity of the UN in serious violations against civilians in the Democratic Republic 

of Congo (DRC). I then became interested of the legal questions this posed. 

 

It is an interesting case to study since it involves the UN, an important and normative 

international organization promoting the respect for international human rights and 

humanitarian law. In response to the accusations, the UN later adopted a system-wide 

Human rights due diligence policy on United Nations support to non-United Nations 

security forces, to prevent the organization from future involvement in war crimes and 

human rights violations.
5
 Also, the extensive cooperation and support given by 

MONUC to the Congolese security forces (Forces Armées de la République 

Démocratique du Congo or the FARDC), which included joint military operations, 

logistics support, exchange of intelligence information, military and weapon training, 

weapon delivery, border control and defence assistance, makes it a good case to study.  

 

The case of MONUC’s support to the FARDC raises several questions: Was the 

assistance legal? Can the UN be held responsible for the violations committed by the 

FARDC? If not, can the UN be hold responsible for complicity or for its failure to 

prevent violations of international human rights and humanitarian law? Is there a 

standard of care, to act with caution and due diligence, in place? 

 

The general findings in this thesis are applicable to military support given to a third 

party. The findings are not only relevant for the UN in its relation to third parties’ 

security forces, but also to other international organizations’ (such as the EU and 

NATO) and States’ relation to foreign security forces.
6
 

 

 

 

 

                                                 
5
 A/67/775–S/2013/110, annexet. 

6
 Other operations these rules are applicable to are inter alia on the foreign support to the Afghan security 

forces during ISAF and Operation Enduring Freedom, to the support to armed opposition groups in Libya 

during Operation Unified Protector, as well as to UN Stabilization Mission in Mali’s (MINUSMA) 

support to Malian defence and security forces. 
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1.3 Method and delimitation 

 

A case study method is applied in this thesis.
7
 The investigation is limited to UN’s 

military support to the FARDC in 2008-2009 during a military operation called Kimia 

II, at the time when the FARDC committed war crimes and gross human rights abuses.
8
  

 

To answer the questions raised in this thesis, traditional legal method for research of 

international law has been used. International human rights and humanitarian law is 

studied to identify the legal obligations that arise from supporting third party’s armed 

forces. Since the UN is not a signatory part of humanitarian and human rights 

conventions, international customary law is used as the main source from which the 

legal obligations are derived from. 

 

The law on international responsibility is also relevant to study as it sets the conditions 

for attribution of conduct and for when a breach is considered wrongful.
9 

In this regard, 

the Draft Articles on the Responsibility of International Organizations (DARIO) 

adopted in 2011 by the International Law Commission’s (ILC) and noted by the General 

Assembly, play a major role. The International Court of Justice’s (ICJ) division of 

indirect grounds of responsibility (namely aid and assistance besides prevention) in the 

Bosnian genocide case, which were based on the ILC’s work, is adopted in this thesis. 

Publications from acknowledged non-governmental organizations are referred to in 

order to give an independent description of the case and situation in eastern DRC. 

 

A closely connected issue to the examined question in this thesis is the troop 

contributing States’ responsibility for executing UN command orders in accordance 

with their international legal obligations. This issue, including victim’s right to 

compensation and the lack of court jurisdiction over the UN, fall outside the scope of 

this thesis and will not be explored deeper here. 

                                                 
7
 The case study method has been defined as “an intensive study of a single unit for the purpose of 

understanding a larger class of (similar) units”. As described above under section 1.2 Purpose and case in 

point, the rules and legal obligations identified as applicable to the MONUC are general and applicable on 

other similar situations of support to abusive armed forces. Gerring, “What Is a Case Study and What Is It 

Good for?” American Political Science Review, pp. 341-354, at p. 342. 
8
 For more information, background and history about the conflict in DRC i.e. Stearns, Dancing in the 

Glory of Monsters: The Collapse of the Congo and the Great War of Africa. For more information about 

the peacekeeping mission see the Secretary-Generals Reports on MONUC and MONUSCO. 
9
 Viz. the legal term in international law for a crime that is committed by an international subject. 
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1.4 Disposition 

 

Chapter 2 will introduce the peacekeeping operation MONUC and the situation in the 

DRC by describing the actual events of 2008-2009. This will be done in order to create 

a better understanding of the problematic relationship that arises when an international 

actor such as the UN gives military support to abusive governmental security forces.   

 

Chapter 3 will look into the law applicable to the conflict in the DRC during the 

controversial joint military operation between the UN mission and the Congolese 

security forces, called Kimia II. UN’s obligation to follow international humanitarian 

law and human rights law will also be investigated.  

 

In chapter 4, MONUC’s mandate will be studied in order to determine if MONUC 

violated its mandate, which included the protection of civilians. Chapter 5 will explore 

three additional grounds for responsibility. First, it will be examined whether the UN 

can be responsible for the abuses committed by the FARDC. Secondly, possible 

grounds for UN complicity will be presented. Thirdly, UN’s responsibility for the 

failure to fulfil a duty to prevent war crimes and human right violations will be studied. 

A conclusion will end the thesis  

 

1.5 Terminology 

 

Peacekeeping in this thesis is to be understood in a broad sense, including peace 

operations and peace enforcement missions led by the UN or other organizations, such 

as the NATO, AU or EU as well as individual States. The term Congolese security 

forces is used synonymous with the FARDC, which represents the third party in the 

empirical case in this thesis. By referencing to the Congolese or Congo it is with 

reference to the Democratic Republic of Congo (DRC), the State actor represented in 

the case. A wrongful act is the term used in the law on international responsibility for an 

international organization’s violation. Thereto, the terms crime, violation and abuse are 

used synonymous throughout the thesis.    
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2. The case –UN’s support to the Congolese security 
forces 

 

This Chapter aims to present the complex situation at hand in the DRC at the time when 

MONUC extensively supported the Congolese security forces. During the joint military 

operation Kimia II, presented below, MONUC was criticized and received accusations 

of complicity in violations committed by the FARDC. A short presentation of 

MONUC’s mandate follows first. 

 

2.1 MONUC’s mandate and its support to the Congolese security 
forces 

 

In 2008 and 2009, MONUC received criticism for its support to the Congolese security 

forces, called the FARDC.
10

 According to MONUC’s mandate, its main task is to 

protect the civilian population. Simultaneously the Security Council mandated MONUC 

to “use all necessary means…to support the FARDC” to disarm opposition armed 

groups.
11

  This resulted in MONUC taking part in offensive military operations together 

with the FARDC aimed at neutralizing armed groups. 

 

The FARDC is composed of not less than 30 different military groups, and many of its 

elements have been involved in “exactions and human rights violations”.
12

 These 

groups fighting each other have in the ensuing peace process been knit into one. The 

civilian population often perceives the Congolese security forces as a threat – not as 

protectors. MONUC’s mandate which explicitly stipulated two tasks, to protect civilians 

and at the same time support the FARDC, may thus appear contradicting.
13

 

 

                                                 
10

 MONUC was established with the SC Res 1279 (1999), with SC Res 1925 (2009) it changed name to 

MONUSCO, to emphasis its new stabilization tasks. 
11

  See S/RES/1794 (2007) para. 5, where it is stated that the SC “[e]ncourages MONUC, in accordance 

with its mandate and emphasizing that the protection of civilians must be given priority in decisions about 

the use of available capacity and resources, to use all necessary means, within the limits of its capacity 

and in the areas where its units are deployed, to support the FARDC integrated brigades with a view to 

disarming the recalcitrant foreign and Congolese armed groups…”. 
12

 “The FARDC is still a conglomerate of more than 30 groups, which were never transformed into a 

structured and well-organised army…” Special Representative of the Secretary General to the Democratic 

Republic of the Congo Alan Doss (hereinafter Doss), MONUC and Civilian Protection in the Democratic 

Republic of the Congo, p. 2 [p 99], available at http://responsibilitytoprotect.org/favoritadoss.pdf (last 

visited 14 January 2014). 
13

 Inter alia S/RES/1794 p. 3 para. 5, and S/RES/1856. 

http://responsibilitytoprotect.org/favoritadoss.pdf
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According to MONUC’s mandate, its highest priority was protecting civilians from 

violence. The task must be given the meaning that MONUC is to protect civilians from 

harm of any of the conflicting parties, in the absence of such limitations. It should 

naturally include protection from violations from the FARDC - the forces they were 

mandated to support. Despite this obligation, UN troops never used force to prevent the 

Congolese security forces from committing violations.
14

  

 

A Human Rights Watch-report from 2009 called for the suspension of UN support to 

the FARDC after revealing and mapping out serious violations against the civilian 

population committed by the security forces.
15

 As a result, MONUC was accused of 

complicity in the atrocities, and was recommended to end its cooperation with the 

FARDC.
16

 

 

Within the UN the question of the problematic relationship between the mission and the 

Congolese security forces was raised. The Office of Legal Affairs (OLA), a department 

within the UN Secretariat, also reported internally that the support to the FARDC could 

be in violation of UN’s obligations according to international law.
17

 In a report from the 

mission itself, it was confirmed that MONUC were at risk of being accused of 

complicity in “executions and human rights violations” committed by the Congolese 

security forces.
18

  

 

                                                 
14

 International Crisis Group (hereafter Crisis Group), After MONUC, Should MONUSCO Continue to 

Support Congolese Military Campaigns?  (publ. 19 July 2010). 

http://www.crisisgroup.org/en/regions/africa/central-africa/dr-congo/vircoulon-after-MONUC-should-

MONUSCO-continue-to-support-congolese-military-campaigns.aspx (last visited 14 January 2014). 
15

 Human Rights Watch (hereafter HRW), Soldiers Who Rape, Commanders Who Condone, (publ. 16 

July 2009). Available at: http://www.hrw.org/reports/2009/07/16/soldiers-who-rape-commanders-who-

condone-0 (last visited 14 January 2014). 
16

 HRW, Eastern DR Congo: Surge in Army Atrocities (publ. 2 November 2009), Available at: 

http://www.hrw.org/news/2009/11/02/eastern-dr-congo-surge-army-atrocities (last visited 14 January 

2014) and HRW, supra n. 12, p. 9. 
17

 According to notes from January 13, April 1 and October 12 from UN Office of Legal Affairs, 

MONUC has an obligation, in advance of agreeing to support any military operations with the Congolese 

army, to ensure that such operations are planned and conducted in accordance with international 

humanitarian law. MONUC may not participate in operations with substantial grounds to believe that 

FARDC units involved might violate IHL. The documents were published in the New York Times 

(hereafter New York Times), 9 December 2009. Available at: http://documents.nytimes.com/united-

nations-correspondence-on-peacekeeping-in-the-democratic-republic-of-the-congo#p=1, (last visited 28 

March 2014). 
18

 Doss, supra n. 12. 

http://www.crisisgroup.org/en/regions/africa/central-africa/dr-congo/vircoulon-after-MONUC-should-MONUSCO-continue-to-support-congolese-military-campaigns.aspx
http://www.crisisgroup.org/en/regions/africa/central-africa/dr-congo/vircoulon-after-MONUC-should-MONUSCO-continue-to-support-congolese-military-campaigns.aspx
http://www.hrw.org/reports/2009/07/16/soldiers-who-rape-commanders-who-condone-0
http://www.hrw.org/reports/2009/07/16/soldiers-who-rape-commanders-who-condone-0
http://www.hrw.org/news/2009/11/02/eastern-dr-congo-surge-army-atrocities
http://documents.nytimes.com/united-nations-correspondence-on-peacekeeping-in-the-democratic-republic-of-the-congo#p=1
http://documents.nytimes.com/united-nations-correspondence-on-peacekeeping-in-the-democratic-republic-of-the-congo#p=1
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Why MONUC could assume the risk of being associated with human rights abuses and 

war crimes can be understood by having basic knowledge of the FARDC. The FARDC 

are therefore shortly described in the following section. 

2.2 The Congolese security forces - a protector or a violator? 

 

The FARDC is widely regarded as an undisciplined army with a long and well-

documented track record of human rights violations. It consists of a large number of 

armed groups that through peace agreements have been integrated into the security 

forces.
19

 One soldier described their situation as follows: “We live like dogs. We live on 

civilians, asking them for their bananas. It’s been three months without payment or 

something to eat.” 
20

 A different soldier gave a similar picture: 

 

... we have a culture of looting. The soldiers here enter the army 

because they do not have any alternative, as they are jobless. Often, 

during an operation, the soldiers put on civilian clothes, remain in the 

town and commit abuses…
21

 

 

According to MONUC, it had tried pressure the Congolese Government to remove 

serious human rights violators from command positions. These actions were however 

unsuccessful. There was no systematic vetting of the soldiers supported and trained by 

MONUC. The UN had thus no information about the backgrounds of the military units 

and of their possible involvement in war crimes.
22

 In a few cases however, some of the 

FARDC commanders and units were well known for their abuses against the civilian 

population. Despite this knowledge, the UN supported these military divisions. This 

                                                 
19

 “The FARDC is still a conglomerate of more than 30 groups, which were never transformed into a 

structured and well-organised army…”, quote from Doss, supra n. 12. 
20

 Quote of a soldier of the FARDC14th brigade, Human Rights Watch (hereafter HRW), Soldiers Who 

Rape, Commanders Who Condone, (16 July 2009). Available at: 

http://www.hrw.org/reports/2009/07/16/soldiers-who-rape-commanders-who-condone-0 (last visited 14 

January 2014). supra  n. 8. p. 44. 
21

 Quote from Isberg and Tillberg, Med alla nödvändiga medel: brigadgeneral Jan-Gunnar Isbergs 

erfarenheter från tjänstgöring i Kongo 2003-2005. 
22

 “The risks and challenges… related to UN policies…[are the] [r]apid integration of former armed 

groups and militia in the army and the PNC [Congolese police force] without prior vetting, training or 

assurance of regular payment of salaries, and separation of children associated with these groups.”, 

Global Protection Cluster , available at  

http://www.globalprotectioncluster.org/_assets/files/field_protection_clusters/Democratic_Republic_Con

go/files/UN_Wide_Protection_Strategy_Final_150110_EN.pdf (last visited 16 January 2014); See e.g. 

S/RES/1906 paras. 22, 29; where the SC for the first time calls the DRC government to cooperate with 

MONUC on the vetting-process and the SC called on MONUC to condition its support to the FARDC. 

http://www.hrw.org/reports/2009/07/16/soldiers-who-rape-commanders-who-condone-0
http://www.globalprotectioncluster.org/_assets/files/field_protection_clusters/Democratic_Republic_Congo/files/UN_Wide_Protection_Strategy_Final_150110_EN.pdf
http://www.globalprotectioncluster.org/_assets/files/field_protection_clusters/Democratic_Republic_Congo/files/UN_Wide_Protection_Strategy_Final_150110_EN.pdf
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was the case when the armed opposition group Congrès national pour la défense du 

peuple (CNDP) was integrated into the FARDC at the end of 2008.
23

  

 

During the time when the CNDP was being integrated into the FARDC, the FARDC 

planned an offensive operation against the armed group Forces Démocratiques de la 

Libération du Rwanda (FDLR). MONUC participated in this ten month long joint 

operation which was called Kimia II. The outcome of Kimia II is examined more 

closely in the next section. 

 

2.3 The UN’s and the FARDC’s joint military operation - KIMIA II  

 

Kimia II was an offensive joint military operation between the FARDC and MONUC 

with the aim to neutralize the FDLR, an armed group that was operating in the eastern 

part of the Congo. The support MONUC provided to the operation was substantial. It 

included both operational and logistical support to the soldiers through military 

firepower, transport rations, fuel, helicopter and intelligence support.
24

 

 

Kimia in Swahili means “peace now”, a goal unfortunately the operation never 

achieved.
25

 Kimia II soon became controversial as more than 500 civilians were 

reported killed during its first eight months in operation. The list of abuses on the 

civilian population was long and included arbitrary executions, torture, rape, abduction 

and enforced disappearances, forced sex slavery, looting, politically motivated killings 

and recruiting of child soldiers.
26

 The FARDC directed attacks on the civilian 

population, alleging them to be FDLR collaborators.
27

 Reports later showed that the 

FARDC was the single largest group of perpetrators at this time.
28

  

 

In eastern DRC, armed groups are largely organized along ethnic lines. Through UN’s 

support to FARDC and thus for the CNDP, UN risked being conceived as biased and 

                                                 
23

 The CNDP was an armed group established in 2006, and had had been engaged in the conflict in 

eastern DRC. See S/2009/160, paras. 4-5. 
24

 HRW, supra n. 16. 
25

 Crisis Group, supra n. 14. 
26

 HRW, supra n. 12 and US State Department, 2010 Human Rights Report: Democratic Republic of the 

Congo, (publ. 8 April 2011), available at  http://www.state.gov/j/drl/rls/hrrpt/2010/af/154340.htm, (last 

visited 16 January 2014). 
27

 HRW, supra n. 16. 
28

 HRW, supra n. 15, p 21. 

http://www.state.gov/j/drl/rls/hrrpt/2010/af/154340.htm
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thus losing its credibility and confidence of the civilian population.
29

 In doing so, the 

peacekeeping operation was at risk of moving away from one of the basic principles of 

UN peacekeeping: neutrality and impartiality.
30

 

 

At least 15 Congolese officers with a serious track record of war crimes and human 

right violations were involved in Kimia II. One of them, Bosco Ntaganda (the previous 

leader of CNDP and who later in 2012 and 2013 joined the rebel group Mouvement du 23-

mars, also known as M23, before he surrendered and was taken into custody to the ICC), 

played an important role in the operation and had at this time an international arrest 

warrant against him by the International Criminal Court (ICC) for earlier involvement 

in massacres on civilians.
31

 A colonel in the FARDC, Jean-Pierre Biyoyo, was also 

involved in the operation despite that he earlier had being found guilty of recruiting 

child soldiers. 

 

The case of FARDC and its 14
th

 Brigade’s violations has been uncovered by Human 

Rights Watch. In their report they have shown that despite nine months training of the 

14
th

 Brigade of the FARDC in 2006, including courses on humanitarian law and civilian 

protection, they later committed gross violations against civilians. In 2008, while being 

reconstructed, the soldiers were left without provisions, food or shelter. This in turn led 

to theft, extortion, torture, sexual violence, arbitrary detention and killings of civilians. 

In early 2009 the brigade was integrated with combatants from the CNDP even though 

the 14
th

 Brigade had just a year earlier been involved in fighting against CNDP.
32

 

 

The FARDC lacked a clear chain of command and had serious control and impunity 

problems. A battalion that had been trained during six weeks in peacekeeping had weak 

logistic capacity and could not use their weapons.
33

 This led to the outcome being 

substandard. After the Kimia II-operation, there was nothing suggesting that the security 

situation for the civilian population had improved. MONUC’s involvement and support 

                                                 
29

 Ibid. and Crisis Group, supra n. 14. 
30

 Crisis Group, Id. 
31

 HRW, DR Congo: Hold Army to Account for War Crimes (publ. 19 May 2009), available at 

http://www.hrw.org/news/2009/05/119/dr-congo-hold-army-account-war-crimes (last visited 14 January 

2014).  Not only did the UN not arrest Bosco Ntaganda (with an arrest warrant from ICC) , they 

supported the operation Kimia II in which CNDP, that he was leading,  played an important role. 
32

 HRW, supra n. 15. 
33

 E.g. Doss, supra n. 12; HRW, supra n. 15; HRW, supra n. 31. 

http://www.hrw.org/news/2009/05/119/dr-congo-hold-army-account-war-crimes
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to the FARDC did not improve the conduct of operations and played a marginal role in 

the limitation of abuses on civilians by FARDC soldiers.
34

 

 

Despite knowledge of committed abuses, MONUC continued supporting the joint 

operation Kimia II. First with the end of Kimia II and the beginning of a new operation, 

did MONUC start a vetting which meant that military units that received military 

support were screened for previous violations. 

 

2.4 Summary  

 

In this Chapter it has been shown that during 2008 and 2009, when the joint military 

operation Kimia II was conducted, the Congolese security forces consisted of many 

different questionable elements and groups. The forces were well known for committing 

gross violations against civilians. Despite MONUC’s mandate to protect civilians, 

MONUC continued to unconditionally support the FARDC and did not take any actions 

to prevent the FARDC from committing further violations. During the joint operation 

Kimia II, at the time when the FARDC received military support from MONUC, it 

committed inter alia arbitrary executions, torture, rape and enforced disappearances. 

MONUC was thus accused of complicity in the atrocities by several organizations and 

also internally by the OLA. In the following Chapters in this thesis, the possible legal 

responsibility of the UN for the violations committed by the FARDC is investigated. 

However, first there will follow an examination of the applicable law in the context of 

the military operation Kimia II.  

                                                 
34

 Crisis Group, supra n. 14. 
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3. UN Peacekeeping and the applicable law 
 

In this Chapter the applicable law in the military operation called Kimia II (presented 

above in Chapter 2) is examined. This will involve an examination of UN’s 

international legal personality and the application of international law to the 

organisation, including the applicability of international humanitarian law and 

international human rights law. 

 

3.1 Application of international humanitarian law and the nature of 
armed conflict 

 

Different rules of international humanitarian law are applicable depending on the nature 

of the armed conflict: if it is an international or non-international armed conflict. An 

international armed conflict is characterized by violent confrontation between two or 

more States.
35

  The opposite is true regarding non-international armed conflicts, which 

are defined by armed violence between two non-governmental armed groups, or 

between a non-governmental armed group and governmental forces. Civil wars are 

typical examples of non-international armed conflicts. The four Geneva Conventions of 

1949 and their Additional Protocol I (API) regulate international armed conflicts while 

the common Article 3 of the Geneva Conventions and Additional Protocol II (APII) 

concern non-international armed conflicts. 

 

Despite that traditional warfare between States’ armies is becoming rarer, States’ 

involvement in other countries shows no sign of decreasing. It is not uncommon today 

that foreign armed forces indirectly intervene in other States internal conflicts, often 

legally upon the invitation by the host State’s government. As a result, the distinction 

between inter-State and intra-State conflict is often blurred. A prima facie non-

international armed conflict can however still be characterized as international and fall 

under the rules applicable to such, as long as “there is a resort to armed force between 

States".
36

  

                                                 
35

 Common Art 2 GC I- IV, Kleffner, “Human rights and International Humanitarian Law: General 

issues”, in Gill and Fleck (eds.), The Handbook of the International Law of Military Operations p. 58.  
36

 ICTY, Prosecutor v. Duško Tadić a/k/a “Dule” (hereafter Tadić), Decision of the Defence Motion for 

Interlocutory Appeal on Jurisdiction, ICTY, 1999. 
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There are certain requirements internal hostilities must fulfil (regarding for example 

intensity) to be characterized as a non-international armed conflict. The requirements 

are however different depending on whether APII or common Article 3 is applied: the 

definition of a non-international armed conflict is stricter according to APII than 

according to common Article 3.  

 

Non-international armed conflicts, according to APII, take place when armed violence 

occurs between governmental forces and organized armed groups with control over a 

certain territory. Even if these criteria are not fulfilled, a non-international armed 

conflict may still occur within the meaning of common Article 3. The Article, which is 

also called the “treaty in miniature”, has the status of customary law.
37

 Common Article 

3 sets out the minimum standards of conduct and protection to which parties of an 

armed conflict must adhere. It has a broader applicability than APII as it also applies to 

situations where the armed groups do not hold territory and where portrayed violence 

takes place between two or more non-State armed groups (without violent confrontation 

with governmental forces which is required for the application of APII). 

 

An armed group, within the definition of both common Article 3 and APII, shall be 

organized under a command structure and with a capacity to sustain military 

operations.
38

 Also with regard to distinguishing a non-international armed conflict from 

other violence, the same threshold applies according to Article 3 and APII.
39

 Only when 

the hostilities have reached a certain level of intensity is a non-international armed 

conflict taking place.
40

 The involvement of the Security Council can among other things 

be considered reflecting the intensity of a conflict.
41

 Violence such as riots, disturbances 

and tensions are however excluded from the definition.  

 

                                                 
37

 ICJ, Military and Paramilitary Activitie in and against Nicaragua (Nicaragua v. United States of 

America) (hereafter Nicaragua).Merits, Judgement of 27 June 1986, para. 218. 
38

 International Committee of the Red Cross (ICRC), How is the Term "Armed Conflict" Defined in 

International Humanitarian Law?, ICRC Opinion Paper, March 2008, 

http://www.icrc.org/eng/assets/files/other/opinion -paper-armed-conflict.pdf (last visited 17 

February 2014) p, 3. 
39

 Article 1(2) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 

the Protection of Victims of Non-International Armed Conflicts (Protocol II) June 8, 1977. 
40

 Art. 1(2) of APII, which also applies to common Art. 3, see e.g. ICRC, supra n. 38. 
41

 ICTY, Presecutor v Ramush Haradinaj, Idriz Balaj and Lahi Brahimaj, Case No. IT-04-84-T. 

http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf
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In situations where the level of violence does not amount to an armed conflict, 

international humanitarian law will not be applicable.
42

 Only human rights law is 

therefore relevant, as it is applicable at all times, including during armed conflicts.
43

 The 

relevance of human rights law for peace operations and the UN is discussed below in 

Chapter 3.4. In the following sub-section, the nature of the conflict during Kimia II will 

be determined by applying the rules presented in this section. 

 

3.1.1 The nature of the conflict during Kimia II and the applicable law 

 

To determine what rules should have been applicable in the situation in eastern DRC 

during the military operation Kimia II, it has to first be examined if the violence that 

took place qualifies as an international or a non-international armed conflict. If it 

qualifies as the latter, it also has to be determined whether it reaches the threshold of 

APII or only common Article 3.  

 

The nature of the hostilities in the DRC can be hard to determine because of the 

presence of international elements. In particular, the generally acknowledged support 

offered by Rwanda to the armed group CNDP could give the conflict an international 

character. During the duration of Kimia II, the CNDP was integrated into the FARDC 

and thus must be considered as legitimate forces of the Congolese State.
44

 At the same 

time there was no evidence of a foreign State supporting or controlling the FDLR.
45

 The 

hostilities that took place in the Kivus during Kimia II must thus be considered to be of 

a non-international character, as no direct or indirect violent fighting between two or 

more States occurred (which is the requirement for an international armed conflict).
46

 

The UN’s involvement by sending peacekeeping troops to the DRC does not affect this 

                                                 
42

 Garraway, “Applicability and Application of International Law to Enforcement and Peace 

Enforecement Operations” in Gill and Fleck (eds.), The Handbook of the International Law of Military 

Operations, pp. 129-133. 
43

 How it applies does vary compared with during peace time, however. See Chapter 3. 
44

 Whether the previous CNDP units still acted on the behalf of Rwanda and could possibly be seen as 

agents of Rwanda, despite their integration into the FARDC, will not be investigated in this thesis. In the 

complex reality of the DRC and the Great Lakes Region such possibility is however not completely 

unthinkable. 
45

 Crisis Group, Congo: a comprehensive strategy to disarm the FDLR, p. 3 (publ. 9 July 2009), available 

at http://www.crisisgroup.org/en/regions/africa/central -africa/dr-congo/151-congo-a-comprehensive-

strategy-to-disarm-the-fdlr.aspx  (last visited 16 January 2014). 
46

 Common Article 2 of the four Geneva Conventions of 12 August 1949. 

http://www.crisisgroup.org/en/regions/africa/central-africa/dr-congo/151-congo-a-comprehensive-strategy-to-disarm-the-fdlr.aspx
http://www.crisisgroup.org/en/regions/africa/central-africa/dr-congo/151-congo-a-comprehensive-strategy-to-disarm-the-fdlr.aspx


19 

 

conclusion either, as MONUC was supporting and acting upon the invitation of the 

DRC and therefore did not make the hostilities international.
47

 

 

As presented in the section above, intra-State hostilities must reach a certain level of 

intensity to qualify as a non-international armed conflict. The violence that occurred 

during operation Kimia II were traditional armed clashes between armed groups and 

forces and cannot be seen as riots, disturbances or tensions. The involvement of the 

Security Council in the situation in the eastern DRC also confirms the seriousness of the 

situation. Thus, the intensity of the conflict must be considered to have reached the 

threshold of a non-international armed conflict. 

 

The situation in eastern DRC must also be considered as a non-international armed 

conflict within the meaning of APII since the FDLR were organized under a command 

structure and had the capacity to sustain military operations.
48

 The FDLR also held 

territory in South Kivu where armed clashes with the governmental forces occurred.
49

 

APII was thus applicable to the parties of the armed conflict that was ongoing during 

the military operation Kimia II in the eastern parts of DRC.
50

 It is clear that the DRC, 

through the FARDC which is its State organ, is a party to the conflict and thus bound by 

the applicable law to a non-international armed conflict. 

 

Whether or not also MONUC is a party to the conflict and thus bound by international 

humanitarian law is determined below. UN’s legal personality will however first be 

examined in the following section below. 

 

 

 

 

 

                                                 
47

 Kleffner, supra n. 35, pp. 57-58. 
48

 They must “exercise such control over a part of its territory as to enable them to carry out sustained 

and concerted military operations and to implement this Protocol”, see Art. 1(1) APII. 
49

 The following quotations  refer to FDLR’s control over territory; “areas of South Kivu that their 

movement still controlled” and “FDLR manages to govern some areas of South Kivu province, brutally 

but effectively”, Crisis Group, supra n. 45, pp. 7, 18. 
50

 It should be noted that the DRC is a signatory party to the APII since 2002. 
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3.2 The legal personality of the UN 

 

Traditionally, States were considered the main subjects of international law and 

therefore only States could be parties to international treaties and conventions. As the 

tasks and responsibilities have grown for international organizations, in particular with 

regard to the UN, many organizations have become important global players that cannot 

be ignored by international law. The UN’s international obligations are dependent upon 

the possession of legal personality. Once such possession has been achieved can the UN 

be held responsible for breaching a legal duty (of international humanitarian or human 

rights law) in public international law. 

 

In the Reparation for Injuries case, the ICJ stressed that the UN possessed international 

legal personality, stating that it “is subject of international law and capable of 

possessing international rights and duties … [and] it has capacity to maintain its rights 

by bringing international claims”.
51

 Also, the International Law Commission (ILC) in 

the Draft Articles on the Responsibility of International Organizations (DARIO) defines 

an international organization by its possession of international legal personality. It is 

clear that the UN is an international organization within the meaning of DARIO and as 

such it possesses international legal personality. It is thus governed by international law 

which lay down international obligations that the UN is bound by.  

 

Before looking into the applicable human rights and humanitarian law upon the UN, it 

is of interest to first scrutinize MONUC’s relation to the UN.  

 

3.1 The attribution of acts by peacekeepers to the UN  

 

International organizations, as subjects of international law, bear the responsibility for 

its organs and agents.
52

 Since the UN lacks its own forces, it is dependent on the 

member states to provide peacekeepers that can be sent out on missions. Peacekeepers 

of a sub-organ to the UN are placed under the “operational command and control” of 

                                                 
51

 ICJ, Reparations for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 

April 1949, p. 174. at p. 179. 
52

 DARIO Art. 3 and 6. See also Art. 29 of the UN Charter stating that the SC “may establish such 

subsidiary organs as it deems necessary for the performance of its functions.” 
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the Secretary-General and their actions would thus fall under the responsibility of the 

UN, including the observance of humanitarian law.
53

  

 

The peacekeepers are however still organized in national contingents and thus remain as 

entities of their respective home-State. The home-States often keep some control and at 

least disciplinary command over the troops.
54

 These contingents are thus seldom fully 

placed at the disposal of the UN. The attribution of their acts are in such case to be 

determined on whether the home-State or the UN holds the effective control over the 

specific act, based on the factual criteria and the particular context.
55

 Dual responsibility 

for the compliance with international law can however also arise.
 56

 

 

In sum, the UN bears the responsibility for wrongful acts committed by MONUC as its 

subsidiary organ, acts it can be held liable for. The premise in this thesis is that 

MONUC’s decision to support the FARDC is to be regarded as an act by the UN. It was 

mandated by the Security Council, to support the FARDC, and implemented and 

decided upon by the mission. It is therefore presumed, in this thesis, that the national 

contingents lacked control or influence over the decision-making, which is why the 

decision of supporting the FARDC is to be attributed MONUC.
57

 

 

 

                                                 
53

 See statement by the SG, “The international responsibility of the United Nations for combat-related 

activities of United Nations forces is premised on the assumption that the operation in question is under 

the exclusive command and control of the United Nations…”. A/51/389, p. 6, paras. 17–18, Also, “As a 

subsidiary organ of the United Nations, an act of a peacekeeping force is, in principle, imputable to the 

Organization, and if committed in violation of an international obligation entails the international 

responsibility of the Organization and its liability in compensation.” In Letter of 3 February 2004 by the 

United Nations Legal Counsel to the Director of the Codification Division, A/CN.4/545, sect. II.G.; 

Boisson de Chazournes and Condorelli, “Common Article 1 to the Geneva Conventions revisited: 

Protecting collective interests”, International Review of the Red Cross, Vol. 82, No. 837, 2000,  p. 73. 
54

 Draft articles on Responsibility of States for Internationally Wrongful Acts (hereinafter ARS), Report 

of the International Law Commission, Fifty-third session (23 April-1 June and 2 July- 10 August 2001), 

A/56/10 (SUPP), p. 20, para (2). 
55

 Draft articles on the responsibility of international organizations, with commentaries (hereinafter 

DARIO),  Report of the International Law Commission, Sixty-third session (26 April – 3 June and 4 July- 

12 August 2011), A/66/10 (SUPP), p. 85, and DARIO Art. 7. 
56

 ILC has stated, “Although it may not frequently occur in practice, dual or even multiple attribution of 

conduct cannot be excluded.” ibid. p. 16, para (4). 
57

 In IHL a combatant has a responsibility to “disobey a manifestly unlawful order”, see Rule 154 in 

Henckaerts and Doswald-Beck, Cutomary International Humanitarian Law, Vol.  I: Rules, pp. 563-4. An 

order to commit an act which would constitute a war crime would fall under the duty to disobey. My 

shallow assessment is that an order to provide support to FARDC cannot fall within the provision as a 

manifestly unlawful order. Irrespective of individual criminal responsibility, this question falls outside the 

purpose of this thesis. 
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3.2 Peremptory norms and obligations erga omnes, and their 
application upon the UN 

 

The UN possesses international legal personality and as a subject of international law it 

is subsequently also bound and governed by it. However, since it is not a signatory party 

to human rights or humanitarian law conventions, it can therefore only be bound by 

customary law applicable to international organization.  

 

The International Criminal Tribunal for the former Yugoslavia (ICTY) confirmed, in its 

judgment on the jurisdiction of the Court in the Tadić case, that UN is bound by 

customary law. The Court noted that an obligation that stems from a general principle of 

humanitarian law “is incumbent, not only on States, but also on other international 

entities including the United Nations”.
58

 Besides customary humanitarian law, the UN is 

naturally also bound by human rights standards that have reached the customary status, 

since they too are part of the general principles of law.
59

 

 

In the DARIO it is made clear that international organizations such as the UN are bound 

by jus cogens norms, as it includes provisions governing “[s]erious breaches of 

obligations under peremptory norms of general international law” by international 

organizations.
60

 Article 41 (2) stipulates that a serious breach constitutes “a gross or 

systematic failure by the responsible international organization to fulfil the 

obligation.”
61

 In its Commentaries it is exemplified that when an international 

organization “infringes an obligation under a peremptory norm of general international 

law relating to the protection of human rights” it then commits a wrongful act. If an 

international organization commits a serious breach, it thus calls for the same 

consequences as in the case of States.
62

 

 

The concept of peremptory norms or jus cogens as fundamental and absolute norms of 

international law was also recognized in the corresponding Articles 40 and 41 in articles 

                                                 
58

 Tadić, supra n. 36, para. 93. 
59

 Mégret and Hoffmann, The UN as a Human Rights Violator? Some Reflections on the United Nations 

Changing Human Rights Responsibilities”, Human Rights Quarterly, Vol. 25, nr. 2, 2003, p. 317. 
60

 Art. 41, DARIO, supra n. 56.  
61

 Ibid. 
62

 DARIO, supra n. 56, p 66. 
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on the Responsibility of States for internationally wrongful acts (ARS), as well as in 

Articles 53 and 64 of the 1969 Vienna Convention.
63

 

 

Jus cogens norms are considered peremptory because of their mandatory nature. Jus 

cogens crimes give rise to obligations erga omnes, which refer to the legal implications 

arising from a jus cogens norm.
64

 Obligations erga omnes are owed by all, States and 

international organizations alike, towards the whole community of States and people.
65

  

 

In this section it has been showed that even though the UN is not a signatory party to 

international humanitarian or human rights instruments, it is still obliged to follow 

customary law. Peremptory norms, including erga omnes obligations, set standards that 

even peace operations, such as MONUC, are obliged to follow.  

 

Before investigating into the UN’s responsibility for the acts committed by the FARDC 

(which will follow in Chapter 5), the breaches of peremptory norms that the FARDC 

committed have to be presented. This will follow briefly in the next sub-section. 

 

3.2.1 Peremptory norms and their violation by the FARDC 

 

Violating a jus cogens norm is particularly severe and may have legal implications also 

for third parties, such as the UN. This sub-section will therefore shortly give an account 

of the violations amounting to jus cogens crimes that were committed by the FARDC 

during the military operation Kimia II presented in Chapter 2.3. 

 

The human rights norms that have reached the status of jus cogens and give rise to erga 

omnes obligation include inter alia the prohibitions against; genocide; extrajudicial, 

summary or arbitrary executions; slavery; torture; forced disappearances; racial 

                                                 
63

 ARS, supra n. 55; Vienna Convention on the Law of Treaties, 23 May 1969 (1980), UNTS, Vol. 1155, 

p. 331. 
64

 It is a bit confusing since jus cogens are ega omnes, whearas not all obligations erga omnes are 

regarded as jus cogens. See Kleffner, supra n. 35. p 68.  
65

 The term erga omnes was used by ICJ in Barcelona Traction case. ICJ Reports, Barcelona Traction, 

Light and Power Company, Limited (New Application: 1962) (Belgium v. Spain) Second Phase, 

Judgement of 5 February 1970, p. 3. 
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discrimination.
66

 As presented above in Chapter 2, many of the abuses the FARDC 

committed were such jus cogens violations. Crimes such as arbitrary executions, torture, 

and forced disappearances occurred in a large number during the time of the operation 

Kimia II.  

 

As noted above in the previous section, many provisions and principles in humanitarian 

law are customary. As a matter of fact, in the Kupreškic case the ICTY hold that, “most 

norms of international humanitarian law, in particular those prohibiting war crimes” are 

peremptory.
67

 Serious violations of the laws and customs applicable in armed conflicts 

constitute war crimes. The most important general principles of humanitarian law 

include the principle of distinction and proportionality, as well as the prohibition against 

indiscriminate attacks. The principle of distinction states that civilians and civilian 

objects are protected, attacks must be limited to military objectives and any attack that 

results in excessive civilian damage, death or injury is prohibited.
68

 The principle of 

proportionality prohibits the “incidental loss of civilian life…which would be excessive 

in relation to the concrete and direct military advantage anticipated”.
69

 There is also the 

obligation to take constant care and/or to take precautions to avoid or minimise 

incidental civilian casualties.
70

 

 

The attacks the FARDC directed against the civilian population and civilian objects 

were serious violations of the general principles of humanitarian law (such as 

distinction and proportionality), including common Article 3. Violations of 

humanitarian law are serious when they endanger the life of civilians or breach 

                                                 
66

 Kleffner, supra n. 35. and Wills, Protecting Civilians:The Obligation of Peacekeepers,  p. 115, with 

references therein. 
67

 ICTY, Prosecutor v. Zoran Kupreškic et al., Trial Judgement, Case No. IT-95-16-T, 14 January 2000, 

para. 520. On war crimes see the also Rome Statute Art. 8(2), of relevance for the case at hand are (c) 

serious violations of  common Article 3 and, (e) on serious violations of the laws and customs applicable 

in armed conflicts not of an international character. Rome Statute, supra n. 67. 
68

 See API: Art 51 on general protection, including the principle of proportionality in both Art 51(5)(b) 

and Art 57 (2)(a)(iii), and Art. 52 (2) on the principle of distinction. In the ICRC’s study on Customary 

international humanitarian law (in Henckaerts and Doswald-Beck, supra. n. 57) the principles were 

recognized as customary law applicable also to non-international armed conflicts (Rule 14 and Rule 1 
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69

 Rule 14, Henckaerts and Doswald-Beck, supra. n. 57. 
70

 See ICRC Study on Customary International Humanitarian Law, Rule 15 (applicable to “In the 
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Henckaerts and Doswald-Beck, supra. n. 57. Corresponding articles can be found in API Art. 57 and 58 
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respectively), see also AP II Art 13(2). 
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important values.
71

 The ICTY’s Appeals Chamber noted in the 1995 Tadić case that a 

serious violation is one that “constitute a breach of rule protecting important values, and 

the breach must involve grave consequences for the victim”.
72

 A single act, such as 

murder or plunder of property, by a single person may constitute a war crime.
73

 Several 

of the violations committed by the FARDC must therefore be regarded as war crimes. In 

this regard it should also be noted that since the violations against the civilian 

population committed by the FARDC soldiers were not just isolated crimes, they may 

have been sufficiently widespread or part of a systematic attack to be regarded as crimes 

against humanity.
74

 The prohibition of crimes against humanity has jus cogens status 

and constitutes obligations erga omnes.
75

 

 

Weather the UN (and MONUC), aside from the DRC, can be hold responsible for the 

violations committed by the FARDC will be examined below in Chapter 5. The 

following two sections will more in detail discuss the application of international 

humanitarian and human rights law, respectively, upon the UN and MONUC. 

 

3.3 The application of international humanitarian law upon the UN 
  

There have been some uncertainties relating to the binding status of international 

humanitarian law upon the UN and its peacekeepers. Traditionally the blue helmets 

wore berets and could only use force in self-defence. Thus, it was natural to consider 

them to have the same level of protection as civilians. As peacekeeping turned into 

peace enforcement with chapter VII mandates, peacekeepers’ traditional combat tasks 

grew and they could no longer be perceived as barely civilians. 

 

The idea that the UN and its peacekeeping missions are bound by humanitarian law has 

been controversial as this would mean that peacekeepers would then be considered as 
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 Henckaerts and Doswald-Beck, supra. n. 57, p. 568 (Rule 156). 
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 Tadić, supra. n 36. 
73

 Fenrick, The prosecution of international crimes in relation to the conduct of military operations, Gill 

and Fleck (eds.), The Handbook of the International Law of Military Operations, p. 503. 
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 See Art. 7 (1) of the Rome Statute on crimes against humanity meaning inter alia murder, enslavement, 
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 ARS, supra n. 55, p. 208, para 5; Bassiouni, Crimes Against Humanity in International Criminal Law, 

Second Revised Edition, 1999, pp. 210-11. 
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combatants (within the meaning of humanitarian law) and thus become a legitimate 

target in combat.
76

 Such an outcome was partly avoided through the adaption of the 

1994 Convention on the Safety of UN and Associated Personnel. It protects UN 

personnel who do not engage in combat from attacks and states that they are not to be 

considered as legitimate targets in combat. According to the Convention and the Rome 

Statue, it is an offense to attack peacekeepers who are not involved in direct combat, 

since they then have civilian status.
77

 

 

As regards peace operations, the applicability of international humanitarian law has to 

be determined on a case-by-case basis, depending on factors such as  

 

…the relevant Security Council resolutions for the operation, the 

specific operational mandates, the role and practices actually adopted 

by the peacekeeping mission during the particular conflict, their rules 

of engagement and operational orders, the nature of the arms and 

equipment used by the peace enforcement or peacekeeping force, the 

interaction between that force and the parties involved in the conflict, 

any use of force between the peace enforcement or peacekeeping force 

and the parties in an armed conflict, the nature and frequency of such 

force, and the conduct of the alleged victim(s) and their fellow 

personnel.
78

 

 

To clarify the UN peacekeeping’s relation to international humanitarian law, the UN 

Secretary General promulgated a Bulletin on the Observance by UN forces of 

International Humanitarian Law stating that: ”The fundamental principles and rules of 

international humanitarian law[…] are applicable to UN forces when in situations of 

armed conflict they are actively engaged therein as combatants…”.
 79

 

                                                 
76
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combatants. Garraway, supra n. 42, p. 130 and Gill, “Characterization and Legal Basis for Peace 

Operations”, in Gill and Fleck (eds.), The Handbook of the International Law of Military Operations, 

pp.140-141. 
77

 1994 Convention on the Safety of UN and Associated Personnel, Article 9 Convention on the Safety of 

United Nations and Associated Personnel, A/Res/49/59, U.N. GAOR, 49th Sess., Agenda Item 141, U.N. 

Doc. A/RES/49/59 (1994), reprinted in 34 I.L.M. 482 (1995), and the Rome Statue, 8 Article 8 that gives 

ICC jurisdiction over serious violations as ‘directing attacks […]peacekeeping mission in accordance 

with the Charter of the United Nations, as long as they are entitled to the protection given civilians or 

civilian objects under the international law of armed conflict’. Rome Statute, supra n. 67. 
78

 Kleffner supra n. 35, p. 60. with reference therein to Special Court for Sierra Leone, Prosecutor v 

Sesay, Kallon and Ghao, Trial Chamber Judgement, 2 March 2009, para 234. 
79

 Secretary-General’s Bulletin on Observance by U.N Forces of International Humanitarian Law, 6 

August 1999, UN doc. ST/SGB/1993/13, s. 1.1, cursives added. 
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The combatant status exists however only in international armed conflicts. In non-

international armed conflicts, such as the one examined in eastern DRC, there are no 

combatants within the meaning of humanitarian law. The provisions of the Secretary 

General’s Bulletin do therefore not strictly apply.
80

 Nevertheless will the UN be bound 

by the law governing non-international armed conflict when it becomes a party to a 

conflict by participating in direct hostilities with the armed group, such as the FARDC 

in the case at hand.
81

 When the UN supports a State’s security forces and involves in the 

conduct of military operations against an armed group it will be bound by the same 

rules as the State it is supporting. This includes customary as well as treaty law.
82

 

MONUC was involved in offensive military operations against the FDLR during Kimia 

II which involved outright combat (not constituting self-defence, see Chapter 2). 

MONUC should therefore have been considered to be a party to a non-international 

armed conflict, and had it been an international armed conflict the peacekeeping troops 

would have been considered to be combatants within the definition of humanitarian law. 

However, humanitarian law would only apply in those situations when the troops were 

involved in direct combat, but regarding all other MONUC activities it probably would 

not. 

 

Human rights law does generally apply simultaneously as humanitarian law during 

armed conflict.
83

 According to human rights conventions, States’ obligations can be 

limited during war or public emergencies that threaten the life of the nation; it is thus 

possible for States to derogate from their human rights obligations. Only absolute or in-

derogable human rights, which are mainly corresponding with peremptory human 

rights, would thus apply in situations of armed conflict.  The binding status of human 

rights law upon the UN in general, and in particular upon MONUC during the operation 

Kimia II, is discussed in the following section. 
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3.4 The applicability of human rights law upon UN peacekeeping  

 

International humanitarian law mainly concerns the relations between the fighting 

parties to an armed conflict. Nevertheless, it provides indirect protection to civilians. 

Human rights provisions, on the other hand, are primarily concerned with the relation 

between the State and individuals, assuring that the States are guaranteeing them their 

human rights. Human rights law provides additional legal protection to civilians in 

armed conflict, and evidently also in other situations where humanitarian law is not 

applicable. Peacekeeping missions are regularly deployed into such situations where 

humanitarian law is not applicable upon them because the level of violence does not 

amount to an armed conflict or where the missions are not party to a conflict.
84

 Hence, 

only human rights law would then apply to peacekeeping missions. 

 

Humanitarian law was found applicable to the armed conflict in eastern DRC during the 

military operation Kimia II (see previous Chapter 3.4). International human rights law 

would however apply simultaneously. It is therefore of interest to examine the interplay 

between international humanitarian and human rights law closer in this section, as well 

as the applicability of human rights law upon MONUC (and thus the UN). 

 

As a rule, can only States, and not international organizations, become signatory parties 

to human right treaties. Since the UN is not a party to the human rights conventions, the 

issue of the applicability of human right law upon the UN is not straightforward. 

However, it is considered that by virtue of the UN’s international legal personality, it is 

“customarily” bound by human rights standard that have reached customary status.
85

 

There are also other strong arguments for applying human rights standards upon the 

UN. Firstly, States should not be able to escape their legal obligations by forming 

international organizations, and giving it control over the conduct of operations (as in 

the case of peacekeeping missions). Another strong argument is that it may seem self-

evident that the UN should be held to follow the same legal standards of human rights it 

promotes as the standards are inherent in the fundamental purpose and mandate of the 

UN itself.
86

 It would be contradictory if the UN could commit violations and be immune 

                                                 
84

 Wills, supra n. 66, p. 149. 
85

 Megret and Hoffmann, ibid. p. 317 with references therein. 
86

 See Articles 1(3), 55, 62(2) of the UN Charter. cf. Mégret and Hoffmann, supra n. 59, pp. 318-319.  
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to criticism for its violations while at the same time promoting an international legal 

order.
87

 The principle of rule of law must therefore be held to apply to the UN and its 

peacekeeping missions,
88

  since the arguments for why the UN should just as States be 

bound by (customary) human rights law are strong and convincing.  

 

On the relation between human rights and humanitarian law during armed conflict the 

ICJ in its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons 

claimed that: 

 

…the protection of the International Covenant of Civil and Political 

Rights does not cease in times of war, except by operation of Article 4 

of the Covenant whereby certain provisions may be derogated from in 

a time of national emergency. Respect for the right to life is not, 

however, such a provision. In principle, the right not arbitrarily to be 

deprived of one’s life applies also in hostilities. The test of what is an 

arbitrary deprivation of life, however, then falls to be determined by 

the applicable lex specialis, namely, the law applicable in armed 

conflict…
89

 

 

The Court thus confirmed the simultaneous applicability of humanitarian and human 

rights law during armed conflict. Previously it was however regarded that States’ 

jurisdiction only followed their territorial boundaries.
90

 It meant that States’ human 

rights obligations did not extend beyond their territory and thus the extraterritorial 

applicability of human rights would be non-existing or at least limited, such as in the 

case of peace operations involved in military operations outside their home-State’s 

territory. Today, it is however accepted that States’ obligations are not only limited to 

their domestic territory but also extends to their jurisdiction.
91

 The UN Covenant on 

Civil and Political Right (ICCPR) states, for example, that there is a duty to “respect 

and to ensure [the rights] to all individuals within its territory and subject to its 

jurisdiction”.
92

 States’ have jurisdiction “wherever State organs have effective 

control”.
93
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According to court practice, extraterritorial applicability of human rights treaties 

depends on whether there is “effective control” over territory (i.e. through 

occupation),
94

 State agents or over detainees (see more on “effective control” in Chapter 

5.2).
95

 It is accepted that the UN’s human rights obligations extends generally also to 

these situations.
96

 For instance would occupation by the UN, just as for States, 

customarily entail an obligation to administer the territory and would actualize 

customary human rights norms and the law of occupation. 

 

In the case at hand, MONUC (or the UN) did not have jurisdiction over territory outside 

its military compounds. The territory was not under the effective control of MONUC 

and it did not exercise any governmental authority over the judicial, legislative or 

administrative systems. Whether MONUC exercised effective control over the FARDC 

soldiers that committed the violations will be examined below in Chapter 5.2. 

 

3.5 Summary  

 

The purpose of this Chapter is to function as a legal ground for further analysis in this 

thesis.  Evidence has been presented showing that the hostilities in eastern DRC during 

the military operation Kimia II amounted to a non-international armed conflict. The 

parties to the conflict, the FARDC, the FDLR and also MONUC (but limited to 

situations of direct combat) were bound by APII (and common Article 3 to the Geneva 

Conventions that have customary status). The UN is by virtue of its international legal 

personality bound by customary international humanitarian law when it is considered a 

party to the armed conflict. It is also bound by customary international human right law 

to the extent it exercises functions which can be equated with the exercise of jurisdiction 
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by a State. In all other situations the UN will only be bound by peremptory human right 

law and obligations erga omnes. 

 

Aside from human rights and humanitarian law, the Security Council mandate of a 

peacekeeping operation is its most important legal source that governs the mission. 

Therefore, before looking into the UN’s possible international responsibility for 

violations committed by the FARDC, it is of interest to study MONUC’s mandates to 

identify its responsibilities. An examination of this follows in the next Chapter for the 

purpose of deciding whether any eventual violation was committed on the basis of the 

mandate. 
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4. The Responsibility to Protect the Civilian Population 
 

The legal basis for a peacekeeping operation such as MONUC is as a rule its Security 

Council mandate. In Chapter 2.1 it was noted that according to MONUC’s mandate its 

main priority was made the protection of civilians. It is therefore of interest to examine 

if MONUC violated its mandate by supporting the FARDC. For a better understanding 

of MONUC’s mandate, the doctrine of protection of civilians will be presented in this 

Chapter. A discussion of MONUC’s fulfilment of its mandate to protect civilians will 

end this Chapter. 

 

4.1 The political context of Protection of Civilians 
 

After the horrors of the genocides in Srebrenica, Bosnia and in Rwanda, all of which 

occurred in the presence of UN troops, the responsibility to protect civilians from harm 

received greater attention from the international community. Voices were raised that 

never again would this be allowed to happen. As a reaction to these tragic events the 

doctrine of the Responsibility to Protect (R2P) and Protection of Civilians (POC) 

emerged.
97

  

 

While the doctrines have the same purpose: to protect civilians from unnecessary 

suffering, their rationales are however different. R2P deals with the international 

community’s responsibility to act (through intervention), while stressing the primarily 

responsibility of each State to protect its population.
98

 POC, on the other hand, is related 

to peacekeepers’ and combatants’ responsibilities to protect civilians during their 

deployment in an armed conflict.
99

 R2P’s applicability is limited to situations where 

serious crimes (genocide, war crimes, ethnic cleansing and crimes against humanity) is 

being committed or at risk of being committed through systematically and widespread 
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violence. POC however, is only applicable during armed conflict since it is based on 

international humanitarian law. 

 

The doctrine of POC has had a greater practical applicability in the practice of the 

Security Council, in particular in relation to peacekeeping operations, than R2P.
100

  The 

doctrine of POC is not a new practice, rather it a principle that many detailed and 

specific rules in humanitarian law are based upon. In the following sections, POC’s 

legal development and its implications for a peacekeeping mission such as MONUC, is 

briefly described. 

 

4.2 The Security Council and the Protection of Civilians 

 

Conflict prevention rather than civilian protection was until the fall of the Iron curtain 

the main focus of the UN, as its primary responsibility was (and still is) the maintenance 

of international peace and security.
101

 The Organization showed therefore little interest 

in the law of armed conflict, “jus in bello”, during its early years. 

 

Its primary focus on maintaining peace between States is reflected in the early “first 

generation” peacekeeping missions, which were mainly concerned with monitoring the 

compliance of peace agreements. These peacekeeping missions mainly functioned as a 

buffer zone between the parties to prevent the conflict from escalating.
102

  

 

First with the adaption of the Additional Protocols to the Geneva Conventions in 1979, 

with the introduction of Article 89 of API, did it become clearer that the UN possessed 

jurisdiction to take measures in the event of “serious violations” of IHL.
103

 It was 

however not until the end of the Cold War that the Secretary Council decided upon 
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measures to be taken to ensure the respect of humanitarian principles.
104

 The 

development of peacekeeping also led to more robust and multifunctional missions, 

known as peace-building and peace-enforcement.  

 

In 2000 the Security Council linked together humanitarian law and international peace 

and security stating that: 

 

…the deliberate targeting of civilian populations or other protected 

persons and the committing of systematic, flagrant and widespread 

violations of international humanitarian and human rights law in 

situations of armed conflict may constitute a threat to international 

peace and security.
105

   

 

Secretary-General Annan stated that in such an event the Secretary Council “should be 

willing to intervene under Chapter VII of the Charter”.
106

 This marked the start of an 

increased participation by the UN in ensuring respect for international humanitarian and 

human rights law. In MONUC’s subsequent mandates the Secretary Council increased 

the emphasis on civilian protection, described more extensively below.  

 

4.3 The doctrine of the Protection of Civilians 
 

The POC is not a new legal doctrine: it draws from different existing rules governing 

civilian protection in armed conflict. The POC can be defined broadly, using the 

definition by the Global Center for the Responsibility to Protect, as meaning the 

“measures that can be taken to protect the safety of civilians during times of war which 

are rooted in obligations under international humanitarian law, refugee law and human 

rights law”.
107

 Different functions and responsibilities have been identified within this 
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wide definition depending on the actor. This thesis focuses on the meaning of POC for 

the UN and peacekeeping, in particular on its implication for MONUC.  

 

The complex peacekeeping missions of today are by the Security Council primarily 

aimed at protecting the civilian population. The responsibility to protect civilians, 

according to the Security Council mandates, is however quite limited, and extends only 

to “civilians under imminent threat of physical violence”.
108

 The protection-mandates 

are also limited to the “area of deployment” of the military component and only to 

situations where the military component “has the capacity to do so”.
109

  

 

Most provisions in international humanitarian law are negative, in the sense that they 

regulate the acts combatants should refrain from. The legal obligations constrain the 

actions, weapons and tactics used in armed conflict in order to reduce the harm inflicted 

on both civilians and wounded soldiers. There are other preventive measures 

combatants must take that can be categorized as positive duties. These include 

educating the armed forces as to their responsibilities according to humanitarian law 

before the outbreak of an armed conflict. The most extensive positive obligations in 

international humanitarian law relate to situations of occupation. 

 

The roles of peacekeepers with a civilian protection mandate differ from traditional 

combatants’. While the latter is supposed to gain military advantages and defeat the 

enemy, a peacekeepers primary purpose is to prevent further escalation of the conflict 

and often also to protect the civilian population.  The difference between the role of the 

peacekeeper vis-à-vis the combatant affects the discretion of the applicable rules such as 

the assessment of proportionality and necessity relating to the use of force.
110

 As the 

peacekeeping operations’ purpose is different from the combatants’, there will 

obviously be a lower level of discretion in the proportionality assessment. 
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Breakey assesses POC different meanings depending upon the actor, if it is a combatant 

or a peacekeeper. He describes “Peacekeeping POC” as “taking responsibility for peace 

enforcement in an area necessarily involves taking responsibility for the protection of 

civilians in that area”.
111

 “Combatant POC” is on the other hand given the meaning: “we 

must not harm or unduly risk harm to non-combatants”. Hence, the obligations of 

“Combatant POC” are negative in nature and the protective obligations are given a 

narrower meaning than “Peacekeeping POC”. A peacekeeping mission that is mandated 

to protect civilians has thus positive obligations.
112

 However, both these concepts of 

POC are concerned with direct protection against third-party violations.
113

 The 

protective obligations of a peacekeeping operation with a broad peace enforcement 

mandate, as in the case of MONUC, can have the obligations of both “Combatant” and 

“Peacekeeping POC”.  

 

An assessment of MONUC’s fulfilment of its mandated POC obligations will follow in 

the next section. 

 

4.4 MONUC’s mandate and the Protection of Civilians 
 

The Security Council mandated MONUC to protect civilians,
114

 while simultaneously 

stressing that the primary obligation to protect civilians lies on the DRC government. 

MONUC was also mandated to support and strengthening the governmental party. To 

stop the crisis from escalating the Security Council mandated MONUC to support the 

FARDC in the fighting (and disarmament) of armed groups. Despite the missions 

Chapter VII-mandate the mission was based on the consent of the DRC government. 

 

The Security Council requested MONUC “to attach the highest priority to addressing 

the crisis in Kivus”.
115

 In Resolution 1794, from 21 December 2007, was MONUC 

mandated to use “all necessary means” to support FARDC in the disarmament of armed 

groups.
116

 MONUC took therefore on a traditional military combat role which was 
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supportive in the planning and execution of the joint operation Kimia II against the 

armed group FDLR. The mission’s mandate further stated that in the use of MONUC’s 

capacity and resource priority must be given to the protection of civilians. MONUC’s 

mandate emphasizes that such operations “should be planned jointly […] and in 

accordance with international humanitarian, human rights and refugee law and should 

include appropriate measures to protect civilians…”.
117

 At this time MONUC was also 

sent the signals to prepare for a drawdown.
118

 The mission was thus pressured to 

quickly implement its exit strategy, which included the reintegration of armed groups 

and the restoration of government control over the eastern territories.
119

 There was thus 

a substantive risk that the mission prioritized the implementation of its exit strategy 

mission (by supporting un-vetted and untrained FARDC units during Kimia II) before 

protecting civilians.   

 

According to MONUC, “the joint FARDC-MONUC operation, Kimia II [was] aimed at 

protecting civilians and pursuing the neutralization of FDLR”.
120

 MONUC aimed to 

protect civilians by an offensive operation against the FDLR so that attacks on civilians 

by the armed group would come to an end. MONUC’s mandate as well as its 

operational decision to support the FARDC in a joint military operation and at the same 

time protect civilians, is problematic and can be seen as inconsistent.
121

 Especially since 

MONUC must have been fully aware of the continuous violations committed by 

FARDC against civilians. It also raises the question whether the mission’s military 

component had taken on a more traditional combating role, rather than a peacekeeping. 

 

MONUC’s attempt to strike a balance between operational effectiveness (to establish a 

secure environment) and the protection of civilians led to the deployment of temporary 

operating bases to combat areas. Through its very presence MONUC considered itself 

to have contributed to the civilian protection in these areas.
122

   

 

Could MONUC have protected the civilians from violations by the FARDC while at the 

same time supporting the FARDC? Are, these two task conflicting each other? If the 
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mandate to protect civilians is general, it must include protecting civilians from threats 

and attacks from the military it is mandated to support. MONUC’s mandate required 

that “the protection of civilians must be given priority in decisions about the use of 

available capacity and resources”.
123

 This implies that concern for the protection of 

civilians had to be an integrated part of every decision made regarding support to the 

FARDC. It appears however that during the Kimia II-operation the support from 

MONUC was unconditional. Decisions were made without any previous due diligence 

(including the vetting and screening) or examination of the risks involved for the 

civilians in each case. MONUC’s civilian protection concerns seem to presume that the 

ends justify the means. Protecting civilians was the mission’s end goal rather than an 

integrated part of mission’s planning and use of its capabilities, as it was mandated to. 

 

In the case of a POC mandate, the question can be raised if any predicted civilian 

casualties at all are acceptable in a military operation conducted by peacekeepers. As in 

the case of MONUC, there exist difficulties in balancing between a POC mandate and a 

traditional combat role. During Kimia II, MONUC supported the Congolese 

government and its security forces, however not by protecting civilians from physical 

harm but rather indirectly through an offensive operation against FDLR. 

 

At the same time as the mission had to respect the consent of the Government, and act 

in a way to maintain it, it had to respect the agreement to integrate the CNDP into the 

military. By threatening to end its support to the Kimia II operation, the mission could 

have jeopardized losing the Government’s consent and thus the whole peacekeeping 

operations existence. Another outcome could have been that the operation would have 

continued without MONUC’s support resulting in a prolonged operation with at least as 

many civilian casualties. Not participating in Kimia II would mean giving up the 

possibility to influence and safeguard the POC altogether. Given MONUC´s potentially 

conflicting assignments, the options to act differently seem elusive. 

 

The conflicting goals in the UN-mandated peace operation - balancing between state 

sovereignty, achieving peace and security through obtaining Government control, 
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protecting civilians, combined with the pressure of operational effectiveness (as the 

mission was facing a drawdown) - caused this precarious situation for the UN.  

 

Resolution 1856 from 22 December 2008, in an operative paragraph, mandates 

MONUC to: 

 

…[c]ordinate operations with the FARDC integrated brigades 

deployed in the eastern part of the Democratic Republic of the Congo 

and support operations led by and jointly planned with these brigades 

in accordance with international humanitarian, human rights and 

refugee law.
124

 

 

According to a note by the UN Legal Counsel, “it is therefore a formal condition of 

MONUC’s authority to use armed force in support of any such FARDC-led operation 

that that operation be conducted in accordance with international humanitarian, human 

rights and refugee law.”
125

 However, as mentioned above, MONUC had to at the same 

time work in “close cooperation with the Government” of DRC.
126

 It was thus de facto 

limited in its actions by the consent of the DRC, and had no mandate to take direct 

measures against the FARDC violators. However, prior providing military support it 

should have planned and made sure that the operations had been implemented in 

accordance with international humanitarian, human rights and refugee law. In the 

resolution 1856, the objectives of the mission were organized in order of priority with 

the protection of civilians ranked as the most important. MONUC should thus have put 

stronger emphasis on the actual protection of civilians, also limiting the impact of 

possible violations being committed by the FARDC. 

 

After extensive critique of UN’s support to the FARDC during Kimia-II from the 

international non-governmental community, MONUC’s mandate and priorities were in 

subsequent resolutions clarified. With the resolution 1925 from 2009, after changing the 

mission’s name to MONUSCO, it was made clear that the civilian protection obligation 

included protecting from “violence emanating from any of the parties engaged in the 

conflict”.
127
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A conditionality policy setting out conditions under which the mission could provide 

support to FARDC units was also introduced.
128

 MONUC’s conditionality policy was 

later developed into an UN system-wide Human Rights Due Diligence Policy on UN 

support to non-UN security forces.
129

 The Secretary-General notes that the obligations 

set forward in the Due diligence-policy are based on existing standards and obligations 

accepted by the States and that it: 

 

…sets out measures that all United Nations entities must take in order 

to ensure that any support that they may provide to non-United 

Nations forces is consistent with the purposes and principles as set out 

in the Charter of the United Nations and with its responsibility to 

respect, promote and encourage respect for international humanitarian, 

human rights and refugee law.
130

 

 

4.5 Summary 
 

The legal basis for a peacekeeping operation, such as MONUC, is its Security Council 

mandate. Today’s complex peacekeeping missions’ main priority is often to protect the 

civilian population, as was the case with MONUC. The doctrine of POC is based on 

international humanitarian law and is therefore only applicable during armed conflicts. 

The extent of the responsibility to protect civilians, according to the Security Council 

mandates, is limited and extends only to “civilians under imminent threat of physical 

violence”,
131

 in the “area of deployment” and only to situations where it “has the 

capacity to do so”.
132

 MONUC was also mandated to support the governmental party. It 

was however emphasized that any joint operations with the FARDC “should be planned 

jointly […] and in accordance with international humanitarian, human rights and 
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refugee law and should include appropriate measures to protect civilians…”,
133

 and that 

“the protection of civilians must be given priority in decisions about the use of available 

capacity and resources”.
134

 

 

Despite these requirements, MONUC’s military support to the FARDC was 

unconditional. Decisions were made without any previous due diligence (including the 

vetting and screening) or examination of the risks involved for the civilians in each 

case. MONUC did not protect civilians from threats and attacks from the military it was 

mandated to support. The POC was the mission’s end goal rather than an integrated part 

of the mission’s planning and use of its capabilities. MONUC must thus be considered 

to have violated its mandate. The following Chapter investigates whether the UN 

violated its international obligations (according to human rights and humanitarian law) 

by its support to the FARDC during the joint military operation Kimia II. 

  

                                                 
133

 S/RES/1794(2007) para 7. 
134

 S/RES/1794(2007) para 5. 



42 

 

5. The responsibility for violations committed by third 
parties 

 

In this Chapter the legal grounds for responsibility for violations committed by a third 

party are examined. Three types of grounds for responsibility are presented: attribution, 

aid or assistance (also known as complicity) and the failure to prevent. Support for this 

division of grounds of responsibility has been identified in ILC’s work on the Draft 

Articles on Responsibility of International Organizations. Corresponding norms in 

human rights and humanitarian law are also presented, though separated from the 

previously mentioned grounds for responsibility. The primary focus will be on the UN’s 

responsibility for aiding or assisting and its possible failure to act according to the duty 

to prevent. 

5.1 The law on international responsibility 
 

A fundamental principle of international law is that a breach of an international 

obligation entails responsibility.
135

 The rules on international responsibility are often 

described as secondary rules. They define the conditions for liability of a breach of a 

substantive rule, also known as a primary obligation. The law on international 

responsibility sets out the conditions for when a violation of international law is to be 

considered wrongful,
136

 and when such an act is to be attributed to the State or 

international organization.
137

 Despite the focus on the law on international responsibility 

in this thesis, questions relating to the liability (or the consequences following a breach 

of a legal duty) of the UN are not dealt with here. 

 

There is a difficulty in separating primary and secondary rules from each other, since 

the work of the ILC itself is in large extent based on primary rules and their 

interpretation by the courts. Lysén finds this division of rules to be “to a certain 

extent…artificial, because these rules do in practice ‘overlap’ or are interrelated”.
138
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The presented grounds for responsibility are intertwined with the primary regulative 

rules, and they can hardly be separated. However, since they form two separate parts of 

public international law an effort is made in this thesis to treat them separately, to the 

extent that it is possible. The main focus lies on the law on international responsibility 

(much thanks to ILC’s work on the DARIO) and is also presented before the relevant 

primary rules, including human rights and humanitarian law. 

 

According to Article 4 of the Draft Articles on the Responsibility of International 

Organizations (DARIO) developed by the International Law Commission (ILC), there 

are two cumulative criteria giving rise to responsibility. First of all, the act must be 

attributable to the organization and secondly the act must constitute a breach of an 

international obligation of the organization. The first criteria refers to rules of attribution 

which establish which actions, by which subjects, are to be attributed to the 

international organization while the latter relates to the breach of a substantive 

obligation (also known as a primary rule). Also the description of rules of attribution as 

being part of secondary rules can be somewhat misleading since they, in the words of 

Linderfalk, in fact “lay down conditions for the application of the great majority of 

primary rules existing in international law: they provide elements of primary regulative 

rules, rather than secondary ones”.
139

 

 

UN’s responsibility for violations committed by the FARDC may arise from three 

distinct types of responsibility grounds. It is important that these are distinguished from 

each other. The first two that will be examined below in this Chapter are similar in the 

sense that they deal with a breach of a negative obligation, while the third refers to a 

breach of a positive obligation. 

The first ground for responsibility relates to whether violations of international law 

committed by the Congolese security forces can be attributed to MONUC. This means 

that the violations committed by the FARDC would be perceived as de facto acts by the 

UN. The possible complicity of the UN in the violations committed will be examined as 

a second ground for responsibility. When a subject of international law fails to act 

according to a duty in international law it may be responsible for an act of omission. 
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The third ground for responsibility is the possible failure, by the UN, to act according to 

a legal duty. A legal duty to prevent and to act with due diligence is identified and 

applied to the UN.  

An examination of the possible grounds for holding the UN responsible for the 

violations committed by the FARDC follows below, starting off with the matter of 

attributability. 

 

5.2 First ground for responsibility: the attribution of conduct 

 

A core principle in public international law is the principle of independent 

responsibility. Based on the law on responsibility, every subject of international law is 

responsible for its own conduct in respect of its own international obligations. In 

general, States and international organizations are responsible for acts of their organs 

and individuals exercising public powers and performing public functions.
140

 In line 

with this, subjects of international law are, as a rule, generally not responsible for the 

conduct of its citizens or companies. 

 

Derived responsibility from a violation committed by a different subject of international 

law is allowed only in exceptional cases.
141

 It does however not limit the responsibility 

to only one subject.
142

 The conditions for derived responsibility and the rules 

applicability in the case of UN’s support to the FARDC are examined in this section. 

 

The DRC has the primary responsibility for the conduct of FARDC.  Violations 

committed by FARDC could however be attributed to the UN in exceptional cases if 

some criteria are met, and a connection is established. 

 

In peacekeeping operations in which the national military components are integrated 

into the UN as a subsidiary organ, the international organization and the troop 

contributing State bear a parallel responsibility “for ensuring compliance with the 

applicable rules of international law conducted under their control or authority”.
143

 In 
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the commentary to DARIO the possibility of dual attribution of conduct, to a State and 

an international organization, is raised.
144

  

 

According to DARIO Article 7, conduct of organs of a State placed at the disposal of an 

international organization “shall be considered under international law an act of the 

latter organization if the organization exercises effective control over that conduct”.
145

 

The Article primarily relates to situations in which a State organ seconds an organ or 

agent at the latter organization’s disposal. It is primarily related to the situations in 

which troop contributing States place their national contingents at the disposal of the 

UN during a peacekeeping mission.  

 

It has also been accepted by the UN that the “degree of effective control” is the decisive 

criterion with regard to joint operations: 

 

The international responsibility of the United Nations for combat-

related activities of United Nations forces is premised on the 

assumption that the operation in question is under the exclusive 

command and control of the United Nations [...] In joint operations, 

international responsibility for the conduct of the troops lies where 

operational command and control is vested according to the 

arrangements establishing the modalities of cooperation between the 

State or States providing the troops and the United Nations. In the 

absence of formal arrangements between the United Nations and the 

State or States providing troops, responsibility would be determined in 

each and every case according to the degree of effective control 

exercised by either party in the conduct of the operation.146  

 

The effective control assessment is based on “the factual control that is exercised over 

the specific conduct taken by the organ.”
147

According to MONUC’s mandate, the 

FARDC military operations which receive support by MONUC, “should be planned 

jointly with MONUC”.
148

 Despite that the support given by MONUC was extensive 

(logistical, salaries, fire support etc.) MONUC had de facto little control over the 

planning of operations, as previously presented in Chapter 2. Hence, the FARDC cannot 

be seen as being at the disposal of the UN, since it neither had control over the FARDC 

soldiers, nor effective control over their conduct.  
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The Congolese troops were, as previously stated, undisciplined and it is highly 

questionable whether even the Congolese government, through the chain of command, 

exercised effective control over its forces. The UN can thus not be responsible for the 

attacks on civilians committed by the FARDC. These acts can be attributed solely to the 

DRC, as acts by its organ.
149

 The UN thus had no direct responsibility for the violations 

committed by the FARDC. In the next sections the legal obligations in relation to third 

parties (States and non-States) under human rights and humanitarian law will be 

investigated. 

 

5.3 Obligations under humanitarian law in relation to violations 
committed by third parties 

 

International humanitarian law is mostly concerned with the relation between the parties 

to an armed conflict, it limits the methods and means used in a conflict, and tries to 

strike a balance between humanitarian concerns and military necessity.
150

 Since 

MONUC is only bound by humanitarian law when it is engaged in direct combat (see 

Chapter 3.1), humanitarian law does not “directly” apply to MONUC’s military support 

to the FARDC. All the same, humanitarian law does not restrict nor provide any 

specific rules concerning military support to a third party (State or international 

organization).
151

 Common Article 1 of the Geneva Conventions however, concerns 

States’ and international organizations’ (which are not directly involved in an armed 

conflict) obligations in relation to third parties which engage in an armed conflict and is 

the most comprehensive source in humanitarian law in this regard.
152

 Since the Article 

has the status of customary law, this would imply that the UN and its peacekeeping 

missions, such as MONUC, also are bound by it in situations in which the UN does not 

engage as a party to an armed conflict.  
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This Chapter tries to identify the extent of the obligations (for the UN) under 

international humanitarian law in relation to third parties that commit violations. It 

attempts to answer the questions: did humanitarian law restrict the support given by the 

UN to the FARDC and did it impose positive obligations upon MONUC to react against 

violations committed by the Congolese security forces? 

 

Common Article 1 represents a general principle of humanitarian law and reflects 

customary international law. It is applicable to international as well as non-international 

armed conflicts.
153

 The Article states that the contracting parties have to “undertake to 

respect and to ensure respect for [the Geneva Conventions and API] in all 

circumstances”.
154

   

 

Common Article 1 has been interpreted as imposing positive obligations upon States, 

and other subjects of international law, to react against violations committed by States 

or international organizations. The Article is often put forward as the main source of 

positive and preventive responsibilities within humanitarian law. It is the phrase “to 

ensure respect” that has been interpreted as the legal ground for imposing positive 

obligations in relation to violating States and international organizations.  

 

It is argued that the Geneva Conventions are a source for proactive protection and 

should be applied in good faith, in line with the pacta sunt servanda principle. It implies 

that the contracting States, and other international subjects (such as the UN), which are 

bound by customary humanitarian law, are under the obligation to take all measures in 

their power to have the Conventions respected also by third parties.
155

 Also, the delivery 

of weapons and other relevant technological equipment to perpetrators of breaches of 

international law would thus be considered a breach of common Article 1.
156

  

 

The Article has in other words been interpreted as obliging States to take measures “to 

ensure” that the humanitarian law is applied and respected universally.
157
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The scope of the responsibilities common Article 1 imposes is however in this regard 

disputed.
158

 Critics mean that the obligation “to ensure respect” is not to be understood 

as a universal obligation, but rather that it regards States’ own population, groups and 

organs under their effective control.
159

 They argue that there is only a moral obligation 

to ensure respect for humanitarian law by other States and foreign non-State actors.
160

 

The critique regards the broader interpretation, which they mean lacks the support of 

State practice and opinio juris, and that only “by force of repetition” has the broader 

interpretation become widely accepted.
161

 

 

This broader interpretation of common Article 1 is supported by the International 

Committee of the Red Cross (ICRC), and reflected in the second sentence in Rule 144 

in the ICRC study on Customary International Humanitarian Law and reads as follows: 

“States may not encourage violations of international humanitarian law by parties to an 

armed conflict. They must exert their influence, to the degree possible, to stop 

violations of international humanitarian law.”
162

 

 

The second sentence reflects the positive obligation to exert influence to stop violations 

of international humanitarian law. The first sentence on the other hand, prohibits acts 

which encourages violations. This makes it a negative provision. The jurisprudence of 

the ICJ reaffirms such prohibition derived from common Article 1. In the Nicaragua 

case, the ICJ confirmed that common Article 1 imposed upon the USA “an obligation 

not to encourage persons or groups engaged in the conflict of Nicaragua to act in 

violation of the provisions of Article 3 common to the four 1949 Geneva 

Conventions”.
163

  

 

In the Wall case, the ICJ noted that all States have the obligation “not to recognize the 

illegal situation resulting from the construction of that wall” and “not to render aid or 
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assistance in maintaining the situation created by such construction”.
164

 On these 

grounds it is argued by Sassóli and Bouvier that common Article 1 only imposes 

negative obligations and that “it is only certain that a State violates [common] Article 1 

... if it encourages or assists violations by another State.”
165

 However, in the Wall case 

the Court also implied the existence of positive obligations by stressing that according 

to the Fourth Geneva Convention, States are “obliged to take measures to ensure 

compliance with the Convention” such as to “prosecute and extradite” violators.
166

  

 

In the Bosnia genocide case, the ICJ referenced to positive obligations, and noted that 

States are required to inter alia “employ the means at their disposal ... to prevent 

persons or groups not directly under their authority from committing an act of 

genocide.”
167

   

 

The critics of the broader interpretation of common Article 1, accept that there in fact 

may exist some positive obligations under international humanitarian law in relation to 

violating third parties. If so, the existing positive obligations would only relate to 

serious violations of humanitarian law and rests inter alia on Article 89 of API (and 

thus not necessarily on common Article 1).
168

 And indeed, it is true that both the Bosnia 

genocide and the Wall cases concerned what is to be considered as serious violations of 

humanitarian law. Article 89 reads as follows:  

 

“In situations of serious violations of the Conventions or of this 

Protocol, the High Contracting Parties undertake to act, jointly or 

individually, in co-operation with the United Nations and in 

conformity with the United Nations Charter.” 

 

It should be noted that the serious violations referred to in Article 89 must have already 

occurred or be occurring. The ICRC’s broad interpretation of common Article 1, on the 
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other hand, requires that measures are taken in an earlier stage in order to prevent the 

actual violations.
169

  

 

In the Nicaragua case the ICJ noted that the duty to respect and ensure respect did not 

only arise from the Geneva Conventions, but also “from the general principles of 

humanitarian law to which the Conventions merely give specific expression”. If the 

court meant that these “general principles of humanitarian law” have the status of 

peremptory norms they would give rise to obligations erga omnes (see Chaper 3.2). The 

interest of preventing breaches of peremptory norms is considered to belong to all. 

Consequently, erga omnes crimes fall under universal jurisdiction, giving any State the 

right to complain of a breach and giving all national courts the right to prosecute the 

perpetrators of such crimes, including war crimes.
170

 Also, common Article 1 is 

interpreted to include a similar duty, to continuously monitor war crimes and other 

violations of humanitarian law. The obligation depends of course on availability of 

information, the possibility of insight, as well as on who the actors are.
171

 

 

It is also important to bear in mind that the obligation to react against violations does 

not give States or international organizations the right to use force in the absence of a 

Security Council Chapter VII mandate.
172

 Other actions under this threshold are 

however permitted, including diplomatic reactions such as non-recognition and non-

assistance.
173

 

 

In conclusion, it is widely accepted that the common Article 1 implies positive 

obligations.
174

 However, as it has been shown, the critique of the ICRC’s broad 
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interpretation of the Article does have some substance. There are many armed conflicts 

going on where humanitarian law is being violated without reactions throughout the 

international community.
175

 I would thus agree with the critics of the broad definition of 

common Article 1. However, it might not be as much as an obligation to take measures 

against violating third parties, as it is a right. Nevertheless, convincing case law from 

the ICJ confirms that negative obligations derive from common Article 1, including not 

to recognize, encourage, aid or assist.  

 

Strong evidence also shows that positive obligations upon the international community 

may derive from violations of peremptory humanitarian law, which includes serious 

violations of humanitarian law (or war crimes),
176

 and also includes the obligation to 

prevent genocide.
177

 Zych interprets it not as an expression “of a general obligation to 

ensure universal respect for [humanitarian law] but of the obligation to address serious 

violations of [humanitarian law]”.
178

 In the Bosnia genocide case however, positive 

measures were required the instant one “learns of, or should normally have learned of, 

the existence of a serious risk that genocide will be committed”.
179

 Some sort of 

knowledge regarding the violations must thus exist.  In the Nicaragua case the United 

States was found to be “aware of, at the least, allegations that the behaviour of the 

contras in the field was not consistent with humanitarian law.”
180

 

 

5.3.1 An assessment in concreto: did MONUC have an obligation under 
humanitarian law to react against the violations committed by the 
FARDC? 

 

During the joint military operation Kimia II, FARDC continuously violated its 

obligations under APII, including common Article 3. Despite reports and information 

concerning FARDC’s violations, MONUC continued to unconditionally provide 

military support to the FARDC. The abovementioned rules concerning States and 
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international organizations relationship with violating third parties will be applied upon 

MONUC’s support in this Chapter. 

 

Although APII does not explicitly fall under the application of common Article 1, 

Common Article 3, which “develops and supplements” APII, does.
181

 Common Article 

3 applies in all armed conflicts and has the status of customary law (see Chapter 3.3).
182

 

Accordingly, it gives civilians protection “against any countermeasure” and “in all 

circumstances” the right “to be treated humanely”.
183

 A serious violation of common 

Article 3 constitutes a war crime.
184

 There is strong evidence in favour of war crimes 

having the status of peremptory norms. The ICTY expressed in the Kupreškic case that 

“most norms of international humanitarian law, in particular those prohibiting war 

crimes” are peremptory.
185

 The occurrence of war crimes (committed by the FARDC), 

would thus nevertheless constitute such a serious violation as referred to in Article 89 

AP I.
186

 It would thus, regardless of common Article 1, impose the obligation upon 

MONUC to react against the violations that the FARDC had already committed.  

 

MONUC must have at the least been aware of the allegations of FARDC committing 

violations. It must also have been aware of the serious risks that violations could 

continue to occurred, and by not taking measures to prevent further violations from 

being committed it failed to act according to its obligations derived from humanitarian 

law.  

 

Common Article 1 is a primary rule and thus gives substantive content to secondary 

rules.
187

 This section, as well as the above, is therefore closely connected to, and should 

be read together with, Chapter 5.5 regarding the negative obligation not to aid or assist 

and Chapter 5.6 on the failure (to act according to the legal duty) to prevent. The 
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Chapters deal with the corresponding secondary rules concerning responsibility in 

relation to third parties violations. The following section will continue to identify 

positive obligations for MONUC, focusing on obligations arising from human rights 

law. 

 

5.4 Obligations under human rights law in relation to violations 
committed by third parties 

 

The positive obligations that exist under peremptory human rights law are very similar, 

or identical, with those presented below under the law on international responsibility (in 

Chapters 5.5 and 5.6). In this section, practice and legal arguments will be presented 

regarding positive obligations that might arise in relation to a third party according to 

customary human rights law. The examination of customary human rights obligations 

could have been made more extensive, however due to limitations of time and space it 

is impossible to thoroughly investigate their extent in this thesis. A significant problem 

is the absence of case law concerning international organizations’ (such as the African 

Union, European Union or NATO) responsibilities in relation to third parties.
188

 The 

existing case law relating to peacekeeping deals primarily with States’ obligations, and 

concerns the question of attribution and/or jurisdiction. For these reasons, only a brief 

examination of the obligation that arises from human rights law in relation to violations 

committed by other States or international organizations follows in this section. 

 

It has already been determined in Chapter 3.5 that the UN is bound by customary and 

peremptory norms and obligations erga omnes. However, the relevance of customary 

human rights norms which are not peremptory, is limited if the UN does not hold 

effective control over territory, agents or detainees. In the same way as States’ human 

rights obligations are generally limited to their jurisdiction. Since the UN did not have 

jurisdiction over the territory in the DRC where the military operation Kimia II was 

taking place, nor did it have effective control over the FARDC troops, only peremptory 
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human rights norms (which have universal application) are of interest to study in this 

section. 

 

Human rights obligations pose different demands; respect, protect or fulfill. The 

obligation to “protect” requires the restraining of third parties from violating human 

rights. “Respect” refers in this instance to a negative obligation (to refrain) while the 

responsibility to “fulfil” or “ensure” refers to a positive duty.
189

 Although a majority of 

the peremptory human rights are phrased as negative obligations, they can also impose 

far-reaching positive (erga omnes) obligations. The principle of non-refoulement for 

instance, derives from the jus cogens crime of torture and other cruel, inhuman or 

degrading treatment or punishment. It is a well-established obligation that prohibits 

extradition of individuals where there are substantial grounds for believing there to be a 

real risk of abuse. A State or an international organization which violates the non-

refoulement principle is not per se responsible for the act of torture, neither would it be 

responsible for aiding or assisting the other violating party responsible for the act of 

torture, but rather for not protecting the individual.
190

 

 

The Article 6 and 7 under the ICCPR which concern the right to life and the prohibition 

of torture, imposes positive obligations to prevent violations by third parties. The 

required positive measures to protect individuals include legislative measures and due 

diligence, including specific practices of control, review and training.
191

 Like most 

obligations under the Convention it is however limited to the State parties’ jurisdiction. 

However, since the abovementioned Articles have peremptory status, the interpretation 

of these rights can be of guidance for understanding the obligations under the 

corresponding peremptory norms.  

 

With regard to positive obligations arising from the right to life the European Court on 

Human Rights held, in the case of Mahmut Kaya v. Turkey, that: 

 

…the positive obligation must be interpreted in a way which does not 

impose an impossible or disproportionate burden on the authorities. 

Accordingly, not every claimed risk to life can entail for the 
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authorities a Convention requirement to take operational measures to 

prevent that risk from materializing. For a positive obligation to arise, 

it must be established that the authorities knew or ought to have known 

at the time of the existence of a real and immediate risk to the life of 

an identified individual or individuals from the criminal acts of a third 

party and that they failed to take measures within the scope of their 

powers which, judged reasonably, might have been expected to avoid 

that risk.
192

 

 

The case concerned Dr. Kaya who had been killed by a guerilla group. The question 

regarded whether Turkey had infringed its positive duty to protect Dr. Kaya. The Court 

found it to be so, and found Turkey responsible for the violation of the right to life, the 

prohibition of inhuman treatment and the right to effective remedy. The Case did not 

concern the extraterritorial applicability of Turkey’s obligations, but is nevertheless 

interesting since the ruling can be of guidance when interpreting the obligations erga 

omnes arising from the freedom to be arbitrarily deprived of one’s life. It can be noted 

that the Courts reasoning in the statement above corresponds with DARIO’s 

requirements of “aiding or assisting” (see below in Chapter 5.5).  

 

The American Convention on Human Rights obliges States to “ensure to all persons 

subject to its jurisdiction the free and full exercise” of the rights and freedoms it 

recognizes. It states that: 

 

…[a]n illegal act which violates human rights and which initially is 

not directly imputable to a State (for example because it is the act of a 

private person or because the person responsible has not yet been 

identified) can lead to international responsibility of the State, not 

because of the act itself, but because of the lack of due diligence to 

prevent the violation or to respond to it as required by the 

Convention.
193

 

 

Within the scope of this thesis it is not possible with safety to determine the UN’s and 

MONUC’s positive obligations according to international human rights law. However, 

it has been shown that there are positive obligations (that have an extraterritorial effect) 

arising from peremptory norms. The non-refoulement principle, for instance, is a 

positive obligation to protect the individual from a possible future crime of torture. In 
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the case Mahmut Kaya v. Turkey, the Court stressed the duty to take measures to 

prevent murder if the authorities knew or ought to have known about the real and 

immediate risk of the crime. It has also been shown that States have a positive 

obligation to prevent violations of human rights by performing due diligence. Whether 

these obligations also apply universally is hard to determine. However, in line with the 

non-refoulement principle, military support (such as the export of weapons) should be 

forbidden when there is a real and immediate risk that violations of peremptory human 

rights would occur with such support. The UN’s own practice, as shown by the adaption 

of the UN Human Rights Due Diligence policy, indicates that the UN accepts the 

presented obligations.
194

 

 

Because of the lack of both case law and international treaties with primary rules 

binding the UN, the DARIO plays an important role and has therefore been given 

extensive space in this thesis.
195

 It is the first attempt of codification of binding rules on 

international organizations and their obligations under public international law. It is 

therefore justified to shortly mention DARIO Article 42 in this context. It expresses the 

responsibility of the international community not to support or cooperate with parties 

violating peremptory norms (such as the right to life or freedom from torture). The 

Article goes further than that and puts forward positive obligations upon States and 

international organizations with regard to such violations. Firstly, “States and 

international organizations shall cooperate to bring to an end through lawful means any 

serious breach” of obligations under peremptory norms. Secondly, they shall not 

recognize a situation that has been created by a serious breach of peremptory norms, as 

lawful. Thirdly, no State or international organization shall render aid or assistance in 

maintaining that situation.
196

 DARIO Article 42 thus gives strong evidence in favor of 

that international organizations (such as the UN or MONUC) should not give military 

support to third parties who are responsible for committing serious breaches of 

peremptory human rights law. 
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The next two Chapters will present two different grounds for responsibility according to 

the law on international responsibility, namely aiding or assisting and the failure to (act 

according to the duty to) prevent. 

 

 

5.5 Second ground for responsibility: aiding or assisting 
 

This section concerns international responsibility for “aiding or assisting”, which is the 

term for “complicity” in the law of international responsibility. In this case, unlike the 

previous ground that concerned the attributability, the assisting party is responsible only 

for its own conduct that had caused or contributed to the internationally wrongful act 

committed by the acting party. The aiding or assisting party is not held responsible for 

actually committing the wrongful act but for its causal contribution to the violation 

committed.
197

 This section examines if UN’s military support to the FARDC could 

qualify as an act of aiding or assisting.  

 

DARIO Article 14 deals with the “aid or assistance in the commission of an 

internationally wrongful act” and states: 

 

An international organization which aids or assists a State or another 

international organization in the commission of an internationally 

wrongful act by the State or the latter organization is internationally 

responsible for doing so if: 

(a) the former organization does so with knowledge of the 

circumstances of the internationally wrongful act; and 

(b) the act would be internationally wrongful if committed by that 

organization.
198

 

 

The wording of DARIO Article 14 is almost identical with the corresponding Article 16 

of the ILC’s Articles on State Responsibility (ASR) that the ICJ in its ruling in the 

Bosnia Genocide Case assessed.
199

  The Court examined the crime of complicity in the 

commission of genocide and in this assessment it applied ASR Article 16.
200

 ICJ’s 
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reading of ASR Article 16 is therefore analogically applied here to DARIO Article 16. 

The case regarded the Federal Republic of Yugoslavia’s responsibility for the genocide 

committed by Republika Srpska and its army during the Bosnian War. The Yugoslavian 

government gave substantial military, political and financial support to the Army of 

Republika Srpska that committed the acts of genocide.
201

 

 

DARIO Article 14 sets out three conditions for responsibility for aid or assistance. The 

first regards that the aid given must assist the State in the commission of an 

internationally wrongful act. A close connection has to be established between the aid or 

assistance given and the committed violation. Thus to prove this connection, a causal 

link between the wrongful act and the conduct of the aid or assisting organization has to 

be determined.
202

 The aid or assistance must facilitate the violation. The support does 

not have to be essential, but at least has to have “contributed significantly to that act”.
203

  

 

The second condition, according to DARIO Article 14, is that the assisting or aiding 

organization “does so with knowledge of the circumstances”. This implies that an 

organization must at least be aware that a violation is “about to be committed or [is] 

under way”.
204

 If the aid and assistance despite this continues to be provided “to the 

perpetrators of the criminal acts or to those who were on the point of committing them”, 

the acts are deemed “enabled or facilitated.”
205

 The assisting organization must be 

aware of the fact that the aid or assistance provided facilitates the commission of the 

violation.
206

 

 

It should in this context, be pointed out that the DARIO articles generally do not lay 

down rules on the question of fault or wrongful intent
 

of the international 

organization.
207

 Specific requirements of a mental element depend upon the content of a 

treaty provision or another rule giving rise to a primary obligation.
 208

 Only in the 
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application of primary rules can it be relevant to establish the “degree of fault, 

culpability, negligence or want of due diligence”.
209

 However the requirement of 

possessing “knowledge of the circumstances of the internationally wrongful act” can 

hardly be separated by the issue of intent. By possessing knowledge of the violation (or 

an indication that it is about to take place) the assisting party must at least be indifferent 

to the violation (by the possession of intentional indifference).
210

 

 

As a third requirement, the aiding or assisting organization must have been able to be 

held responsible according to international law for the wrongful act if it had committed 

the act by itself.
 211

  

 

5.5.1 An assessment in concreto: is the UN responsible for aiding or 
assisting the FARDC? 

 

The presented rule (in the section above) regarding aid or assistance and the 

jurisprudence give strong support to the possibility that the UN was aiding and assisting 

FARDC in the commission of a wrongful act. This was also the understanding and 

concern of the UN Legal Counsel which stated that:  

 

If MONUC has reason to believe that FARDC units involved in an 

operation are violating one or the other of those bodies of law and if, 

despite MONUC’s intercession with the FARDC and with the 

Government of the DRC, MONUC has reason to believe that such 

violations are still being committed, then MONUC may not lawfully 

continue to support that operation, but must cease its participation in it 

completely. […] MONUC may not lawfully provide logistic or 

“service” support to any FARDC operation if it has reason to believe 

that the FARDC units involved are violating any of those bodies of 

law. […] This follows directly from the Organization’s obligations 

under customary international law and from the Charter to uphold, 

promote and encourage respect for human rights, international 

humanitarian law and refugee law.
212
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It is reasonable to believe that MONUC “enabled or facilitated” the commission of the 

violations committed by the FARDC by giving extensive logistical and material 

support. The UN may carry indirect responsibility even though the violations committed 

may have occurred regardless of the aid or assistance given by the UN.
213

  

 

It is however unclear to me, due to the lack of more detailed information, if the support 

“contributed significantly” to the violations. It is also hard to see that MONUC, with the 

words of ICJ, gave support “in perpetrating the [violations] with full knowledge of the 

facts”.
214

 The ICJ’s application of the “aid or assistance” in the Bosnia Genocide Case 

appears to be stricter than the statement by the UN Legal Counsel. It is thus uncertain 

how detailed the knowledge has to be about the violation that “was about to be 

committed or was under way”.
215

 In the absence of knowledge of plans of committing 

violations, what level of risk of violations can be tolerated before the duty to abstain 

from rendering aid or assistance becomes relevant?  

 

In the quoted statement by the UN Legal Counsel above, it is written that it is enough if 

MONUC “has reason to believe that the FARDC units involved are violating any of 

those bodies of law” to unlawfully provide support.
216

 In a different note of UN Office 

of Legal Affairs it is stated that  

 

…MONUC cannot participate in any form of joint operation with 

FARDC units, or support an operation by those units, if there are 

substantial grounds for believing there to be a real risk of them 

violating international humanitarian law, human rights law or refugee 

law in the course of the operation.
217

 

 

The same wording regarding the “substantial grounds for believing there to be a real 

risk”, can be found in a General Comment made by the Human Rights Committee 
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regarding the obligation of non-refoulement.
218

 Similar wordings can also be found in 

Human Rights Conventions which contain explicit clauses of non-refoulement. The 

Convention Against Torture, for example, states in its Article 3 that:   “No State Party 

shall expel, return (“refouler”) or extradite a person to another State where there are 

substantial grounds for believing that he would be in danger of being subjected to 

torture.” The Article’s paragraph 2 clarifies when such substantial grounds exists “…the 

competent authorities shall take into account all relevant considerations including, 

where applicable, the existence in the State concerned of a consistent pattern of gross, 

flagrant or mass violations of human rights.”
219

 The same wording is used in Article 16 

of the International Convention for the Protection of All Persons from Enforced 

Disappearance with the addition of “serious violations of international humanitarian 

law” as a relevant consideration.
220

 

 

Sassóli argues that if the receiving party is known for systematically committing 

violations, the assisting party should then be aware of the serious danger that crimes can 

be committed.
221

  Hence, to incur responsibility, the party has to be aware, or should 

normally have been aware, of the serious risk that crimes are to be committed. There is 

no need to possess certainty that the crimes are about to be committed, it is enough if 

the receiving party is known for systematically committing violations.
222

 In the 

Nicaragua case the United States was found to be “aware of, at the least, allegations 

that the behaviour of the contras in the field was not consistent with humanitarian 

law.”
223

 

 

In the UN Human Rights Due Diligence Policy (mentioned in Chapter 4.4), similarly it 

is stated that the “United Nations support cannot be provided where there are substantial 
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grounds for believing there is a real risk of the receiving entities committing grave 

violations of international humanitarian, human rights or refugee law”.
224

 To avoid 

complicity, and to obtain relevant information in order to determine the risk of the 

receiving entities committing violations, the UN must before providing support pursue a 

policy of due diligence (on due diligence see more below in the next section 5.6).   

 

Despite that the UN Legal Counsel opened up for the possibility of the UN’s 

responsibility for aiding or assisting the FARDC, it is uncertain if the UN possessed the 

“full knowledge of the facts”. Was there a consistent pattern of gross, flagrant or mass 

violations raising substantial grounds for believing that there was a real risk that the 

FARDC would violate international humanitarian law, human rights law or refugee law 

during Kimia II? A lot suggests that that this was the case. In particular since gross 

violations had already been committed by several of the FARDC units, in particular by 

the integrated CNDP units. It is however hard for me to determine whether the pattern 

of violations was consistent enough or committed systematically. Regardless of where 

the responsibility truly lies, it is still interesting to examine UN’s responsibility for the 

possible violation of an obligation to prevent.  

 

5.6 Third ground for responsibility: failure to act according to a legal 
duty to prevent 

 

A third ground for the responsibility of the UN (from here on referred to as the 

“supporting party”), is its possible failure to act according to a duty to prevent.
225

 UN’s 

responsibility for its possible failure to prevent the crimes committed by the FARDC, 

(which represents the DRC and referred to as the “violating party”), will be examined in 

this section. 

 

Obligations that are derived from international law, including human rights and 

humanitarian law obligations, can be divided into negative and positive obligations. A 

negative obligation means to refrain from an action, while a positive obligation imposes 

an action. States and international organizations may be required by their own 
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international obligations to prevent certain wrongful acts by other subjects. In such 

cases, the wrongfulness of a State or international organization is dependent on the 

independent action of another State or international organization. As such, it entails 

indirect responsibility.
226

 

 

In the ILC’s articles on international responsibility (DARIO Article 42 and the 

corresponding Article 41) the obligations of third States and international organizations 

relating to breaches of peremptory norms is clearly stated. According to the ILC’s 

articles “States and international organizations shall cooperate to bring to an end [to] … 

serious breach[es]” of peremptory norms, and also not to “recognize as lawful a 

situation created by” such a breach. Nor should they “render aid or assistance in 

maintaining that situation”.
227

 On the basis of this rule, a legal duty, to take measures 

against States or other international subjects that commit serious breaches of 

peremptory norms, can be identified. 

 

A “serious” breach is defined as the “gross or systematic failure by the responsible State 

to fulfil the obligation”. A “systematic” violation “would have to be carried out in an 

organized and deliberate way” while the term “gross” refers to “the intensity of the 

violation or its effects” and denotes flagrant violations. The seriousness of a violation is 

dependent on factors such as “the intent to violate the norm, the scope and number of 

individual violations and the gravity of their consequences for the victims”.
228

 Since 

States or other subjects of international law cannot themselves have a “mental” intent, 

any such intention must therefore be hold by individuals representing the State.
229

  

 

Furthermore, in DARIO Article 4 it is stated that an internationally wrongful act can be 

an omission that constitutes a breach of an international obligation. An omission is to be 

understood as the failure to act according to an obligation. It may be an inaction or an 

action which is inconsistent “with what the international organization is required to do, 

or not to do, under international law”.
230
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Responsibility is incurred first when the party under a legal duty (here, the supporting 

party or the UN) manifestly fails to employ all means reasonably available to it, which 

might have contributed to the prevention of the crime.
231

 It is irrelevant if the measures 

taken actually prevent the crime, as it is not an obligation of result, but rather of 

conduct.
232

 The measures taken must however fall within the limits permitted according 

to international law.
233

  

 

What kind of measures that are required depends on the supporting party’s relation to 

the violating party and its’ capacity to effectively have influence over the actions of the 

violating party.
234

 The capacity is assessed upon factors such as the legal position of the 

supporting party, its geographical distance to the scene of the events and the strength of 

all the links, not only diplomatic or political, between the parties.
235

  

 

In the Bosnia Genocide case the ICJ clarified that the “violation of the obligation to 

prevent results from mere failure to adopt and implement suitable measures to prevent 

[the gross violations]”.
236

 The Court stressed that the “notion of ‘due diligence’, which 

calls for an assessment in concreto, is of critical importance”.
237

 By exercising due 

diligence, the party under the obligation to prevent could obtain necessary knowledge 

regarding the risk that gross violations of human rights and/or humanitarian law were to 

be committed.  

 

The requirement to exercise due diligence implies the necessity of taking steps to 

prevent the occurrence of gross violations and is in line with the general obligation 

under international law not to cause harm to citizens of other States. The mere failure to 

exercise due diligence can therefore constitute a violation of the obligation to prevent. 
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McCorquodale and Simons argue that performing due diligence is particularly 

important in conflict zones, failed states or in places with repressive regimes.
238

 In such 

places, the requirements are higher to undertake assessments of, or investigations into, 

the human rights impact of a particular project. They mean that in these types of places 

“constructive knowledge” of the possibility of human rights violations can often be 

assumed.
239

 This indicates that in conflict affected areas where there is a higher 

probability that violations are committed, there is an obligation to perform due diligence 

to investigate possible risks of an engagement with a third party. Unlike the case of 

aiding or assisting, full knowledge of the serious risk that violations are to be committed 

is not required under the obligation to prevent.  

 

McCorquodale and Simons’ argument concerns the activities of corporations operating 

in third countries and not peacekeeping operations who, by virtue of their raison d’être, 

will operate in the most unstable places. In war torn places, with a high level of 

impunity there is always an increased risk of the possibility of abuses. Based on 

practical considerations a higher level of risk might therefore be tolerated for 

peacekeeping missions than for private companies.  

 

Even if consideration were to be taken of the particular nature of peacekeeping, some 

measures should nevertheless be required to reduce the possibility of supporting war 

criminals and human rights violators. Extra caution should be exercised particularly 

with regard to military support because of the threat it poses to civilian lives. It should 

also be added that the supporting party can only be held responsible for breaching the 

obligation to prevent if the primary violation, i.e. of humanitarian or human rights law, 

has actually been committed.
240

  

 

In this section it has been shown that serious violations of humanitarian law or 

peremptory human can give rise to positive obligations. In particular in situations where 

there is real risk that violations may be committed there is an obligation to act with due 
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diligence to prevent that the “supporting party” aids or assists in the commission of the 

violations. In the sub-section below, the presented practice on the obligation to prevent 

will briefly be applied upon MONUC. 

 

5.6.1 An assessment in concreto; did the MONUC violate its duty to 
prevent?  

 

Based upon the presented rules and practices in the section above, it will here be 

investigated if the UN violated its duty to prevent by giving military support to the 

FARDC.   

 

In military operations, the risk of seriously harming civilians is an ever-present 

challenge. The probability of violations will be particularly high when dealing with an 

untrained and undisciplined military, such as the FARDC. 

 

As in the case at hand, the violations committed by the FARDC could have indeed been 

such serious breaches of peremptory norms, as mentioned in the previous section. This 

is since the crimes committed by the FARDC includes inter alia arbitrary executions, 

torture, rape and enforced disappearances and should thus be considered as gross 

violations. The attacks against the civilian population occurred frequently and can 

therefore also be considered as having been committed systematically.  The intent of the 

FARDC soldiers to commit gross violations must also be attributable to the DRC (also 

because of its negligence to prosecute and punish the perpetrators). The UN should 

therefore have taken measures to bring an end to the serious violations committed by 

the FARDC. 

 

Under the duty to prevent, as noted in the Chapter above, the measures required to be 

taken vary depending on the capacity to influence the violating party. Since MONUC 

cooperated closely with the FARDC, had personnel in the area where the violations 

were committed, and supported it with extensive support (military, operational and 

logistical), MONUC must be considered to have the required capacity to effectively 

influence the FARDC. The fact that eastern DRC was at this time a conflict zone with a 

low level of State control and with an extensive problem of impunity, should have 
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required the UN to take appropriate measures to prevent violations or at least limit the 

infliction of harm upon civilians by FARDC though their actions.  

 

Also, the UN Human Rights Due Diligence Policy obligates the UN to pursue “an 

assessment of the risks involved in providing or not providing [military] support, in 

particular the risk of the recipient entity committing grave violations of international 

humanitarian law, human rights law or refugee law”.
241

 The statement expresses the 

need for balance between the risks of providing support and not providing it and leaves 

room for the incorporation of practical considerations such as the effectiveness of the 

peacekeeping mission. 

 

Measures that MONUC could have taken to reduce the infliction of harm include 

vetting of units or soldiers receiving support, better control over the execution of 

operations and conducting follow-up assessments of ongoing and completed operations. 

More pressure could have been put on the FARDC and the DRC government to fulfil its 

international obligations. The military support could also have been conditioned to the 

adherence of humanitarian and human rights law. MONUC’s mere failure to adopt and 

implement suitable measures to prevent the violations committed by FARDC could 

therefore constitute an omission and a wrongful act according to DARIO Article 4 and 

Article 42. It is thus clear that MONUC failed to act with due diligence and thus did not 

fulfil its obligation to prevent serious violations of humanitarian law (including war 

crimes) and peremptory human rights law, by giving unconditioned military support to 

the FARDC. 

 

5.7 Summary 

 

In this Chapter, three different grounds for responsibility have been presented. The 

grounds have been identified in the law on international responsibility using the ILC’s 

draft articles as the legal basis. The three different grounds include direct responsibility 

or attribution, aid or assistance (which is also known as complicity) and the failure to 

prevent. The UN had no effective control over the FARDC and the acts committed by 

the FARDC were thus not attributable to the UN. 

                                                 
241

 A/67/775–S/2013/110, Annex, para 2 (a), p. 2 



68 

 

 

It has been proven that common Article 1 gives rise to extensive obligations that have 

universal applicability. The Article may not provide a positive obligation upon all 

subjects of international law to take measures against third parties (including States, 

international organizations and other armed groups) for every single violation of 

humanitarian law but at least in relation to serious violations of peremptory human 

rights and humanitarian law. Also negative obligations derive from common Article 1, 

including not to recognize, encourage, aid or assist. Since the FARDC committed 

serious violations of humanitarian law and in some extent human rights law, the UN 

was found to have acted in violation of its international obligations. Much indicates that 

the UN was responsible for aiding or assisting the FARDC because of the military 

support it provided. In any case, the UN failed to act with due diligence to and thus did 

not fulfil its duty to prevent serious violations of international law by giving 

unconditioned military support to the FARDC. 
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6. Conclusion 
 

The globalized world of today has become smaller: States, international organizations, 

companies and individuals have become more interconnected than ever before. 

However, many of our laws are still limited to States’ territory and jurisdiction. The 

lack of extraterritorial applicability of human rights law poses a particular challenge in 

weak and failed States. The lack of rule of law in these places makes it extra important 

to take measures to limit the risks of becoming involved in human rights violations or 

war crimes. It is especially important to make sure that any cooperation with third 

parties (State and non-State) in weak or failed States does not result in the aiding or 

assisting of any serious violations of international law. It is a substantial risk for 

particularly peacekeeping missions, which are mandated to support and engage with 

national security forces in (post)conflict States, to risk doing harm by doing good.  

 

To exemplify the complex situation that can occur by supporting abusive security 

forces, the case of MONUC’s military support to the Congolese security forces has been 

examined in this thesis. During a military operation called Kimia II, that MONUC 

supported, the Congolese security forces used excessive amounts of violence and 

targeted the civilian population directly. By engaging in the offensive operation with the 

highly questionable Congolese security forces, the UN failed to meet its primary 

objective to protect civilians according to its mandate, by putting more emphasis on the 

warfare objective to defeat the FDLR. 

 

A peacekeeping mission, such as MONUC, is responsible to follow its mandate. It can 

however not per se be held liable for all violations committed against civilians third 

parties, as in the eastern DRC. Disregarding its mandate, according to humanitarian law, 

it can be a hard case to prove that peacekeepers or combatants have a positive duty to 

actively protect civilians from violations committed by third parties. A POC-duty in a 

Security Council mandate is also limited to the area of deployment and to the 

peacekeeping mission’s capacity. Nevertheless, there are cases where there exists a link 

between the violations and an outside party, such as in the case of MONUC. This 

relationship imposes that positive actions are taken to prevent violations and thus 

indirectly protecting civilians. 
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Common Article 1, which has customary status and expresses a general principle in 

international law, gives rise to extensive legal obligations. The Article may not provide 

a positive obligation upon all subjects of international law to take measures against third 

parties (including States, international organizations and other armed groups) for every 

single violation of humanitarian law but at least in situations of serious violations of 

peremptory human rights and humanitarian law. Also, negative obligations derive from 

common Article 1, including not to recognize, encourage, aid or assist. In relation to 

previously known violators of human rights and/or humanitarian law, a lot indicates that 

there exists a duty to act with due diligence in order “to prevent” or at least not to “aid 

or assist” the commission of further violations. The difference between aiding or 

assisting and the failure to act according to the legal duty to prevent thus seems very 

subtle. 

 

It was found in this thesis that since the FARDC committed serious violations of 

humanitarian law and to some extent human rights law, the UN was found to have acted 

in violation of its international obligations. Much indicates that the UN was responsible 

for aiding or assisting the FARDC because of the military support it provided. In any 

case, the UN failed to act with due diligence and thus did not fulfil its duty to prevent 

serious violations of international law by giving unconditioned military support to the 

FARDC. If MONUC would have exercised due diligence properly it would have been 

able to use the received information to end its support to members of the FARDC who 

were known as violators of humanitarian and human rights law.  

 

Several legal scholars interested in questions relating to the responsibility and liability 

of peacekeeping missions and military operations have primarily been involved in 

studying and discussing issues of attributability or direct responsibility. Many proposed 

models have been made broad to include and extend the responsibilities of 

peacekeeping missions. Often because of a moral instinct that peacekeepers must be 

able to be held responsible beyond the ICJ’s strict interpretation of the “effective 

control”-requirement. This thesis proves that there is no need to extend the established 

court practice by the ICJ relating to attributability and effective control since 

international law provides other grounds for responsibility than imputability, such as aid 

or assistance and the duty to prevent.  
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