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Abstract 
More than half of all the girls in India today are married before the age of 18. This 

derives from gender inequality and discrimination, which has lead to several health 

issues. At the same time, the Indian state has passed legislation prohibiting the 

practice of child marriage and made it possible for girls to void their marriages. The 

law gives the girls more empowerment even if they are minor, which poses some 

further issues related to age, consent and substantial freedom. The contradiction in the 

law’s implementation depends on a disparity between the state and customary laws as 

well as modern versus traditional norms. With the help of Martha Nussbaum’s 

Capabilities approach, this study tries to understand the law prohibiting child 

marriage in India and its restrictions, focusing on girl child empowerment and 

individual choice. The findings show the limitations in the law in regards to parental 

consent and children’s rights against their parents. The reason why theories like ours, 

promoting universal norms should be justified, is contingent on the belief that child 

marriages are harmful to girls’ health. This is furthermore knowledge that should be 

taught through education for children and adults, which then might alter the gender 

inequalities developed within the realms of social customs. 

 

Key words: Child marriage, Individual choice, Child empowerment, Universal norms 

versus Traditional norms, India, Nussbaum’s Capabilities Approach 
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1. Introduction 
Empowering children and women so they can exercise control over their own lives 

can be the end of child marriages. By providing an individual with the tools to plan 

their future and giving them the opportunity to do so, social change is possible if we 

agree to the Capabilities approach. Although child marriage is not exclusively a 

feminist issue and the UN holds a gender-neutral approach to children’s rights, this 

study will address the issue of girl discrimination within the state’s legal system, 

using India as an example. India furthermore proves to be an interesting case because 

they have a modern law providing girls with the choice to void their marriage and at 

the same time the practice of child marriage is still widespread, leading to more than 

47 % (2014) of the girls being married before the age of 18 (Equality Now 2014: 19). 

Consequently, women in India have a very low status in society due to patriarchal 

structures rooted in tradition and although modern laws to empower women are in 

place, it seems they might not be well implemented today. 

2. Research Questions and Purpose 
The purpose of this thesis can be divided into two different aspects. The first aim is to 

use Martha Nussbaum’s Capabilities approach to examine the current Indian law 

preventing child marriages and the second one is to understand what factors might 

prevent the implementation of the law in reality. Understanding the possibilities 

presented by the law and its shortcomings through the Capabilities approach is the 

purpose of this study.  

 

I aim to define girl empowerment in the context of India by looking at the law on the 

one hand and the cultural, social and religious beliefs on the other hand affecting girl 

child empowerment. My main focus is not to distinguish between the two genders in 

relation to the practice, but to understand how girls are empowered by the law through 

the use of the Capabilities approach.  
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My research questions are: 

 

• In what way does the Indian law prohibiting child marriage affect girl 

empowerment based on Nussbaum’s Capabilities approach? 

o And what are the cultural and social obstacles for implementing this 

law?  

3. Method and Research Design  
To understand the Indian Prohibition of Child Marriage Act I will define girl child 

empowerment with the help of Nussbaum’s Capabilities approach. Although it is 

intended as a theory of just distribution, it serves well as a theoretical framework from 

which we can address the law itself and it’s claim on child empowerment, as well as 

its implementation in society. The approach proposes an understanding of laws based 

on principles such as individual choice, and to address this further I will use India as 

an empirical example. Trying to understand what choices a girl child bride has with 

the help of the current law, using the framework of the Capabilities approach, is the 

main part of this study. To be able to appreciate the whole meaning of the approach I 

will also address the issue of implementation. The first part of the study is therefore 

interested in the law and uses the framework of Capabilities to explain it by defining 

child empowerment, whilst the second part focuses on the structural obstacles of its 

implementation in the Indian society. I maintain a feminist perspective throughout 

this study by using feminist authors to better define the girl’s context in India and to 

offer another side to the individual choice and liberal discourse of Nussbaum. This is 

done to aid her theory and open up the discussion, not to challenge its validity. What 

is interesting to examine is the contradiction between the state/law and the 

traditional/social norms of child marriages and India is a good case to study. It’s laws 

and constitutional system provides us with the opportunity to understand both the 

advantages of having a liberal and individually based law and its circumstantial 

challenges.  

 

My method is a qualitative in-depth case study of the Indian law and its 

implementation. I use the Capabilities approach by Martha Nussbaum to define girl 

empowerment and understand the current law prohibiting child marriage. Nussbaum’s 
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framework helps us apprehend to what extent the law improves individual choice and 

an ability to obtain substantial freedom, but it might also offer an explanation as to the 

challenges of its implementation. Using a feminist perspective to describe the girl 

child’s context may challenge Nussbaum’s theoretical assumptions, but it is also 

meant as a tool to broaden the analysis and aid the understanding of the social 

structures in play. By consciously using a feminist perspective throughout the study it 

becomes more complex and the goal is not simply to describe a case, but to focus on 

what is most important by creating a structured framework of analysis. The 

Capabilities approach thus provides us with a definition of girl child empowerment 

that I will apply to the analysis of the Indian law. In general, case studies try to 

understand a specific case or phenomenon in depth, whilst drawing general 

knowledge to be related to other cases. The phenomenon is conceptualized and 

analyzed empirically, to aid to the general knowledge of the matter at hand. This is 

done with the help of a theory and by developing and evaluating theoretical 

explanations (ref. girl child empowerment) (Vennesson 2008: 226). Because case 

studies are theory-based they run the risk of being biased and flawed as they depend 

on their theoretical framework. At the same time, the usage of a theory also 

contributes to its evaluation. There is still an issue related to empirical sources and the 

way we choose them, but by using the law as a basis for my analysis it is easier to 

avoid a biased outcome since it is considered a primary source. By using a great 

diversity of other sources, both primary as well as secondary, and by challenging the 

theory to push further (in this case by involving a feminist perspective in the 

analysis), I have tried to acquire more reliability together with less cognitive biases 

(Vennesson 2008: 236-237).   

	  3.1 Delimitations 
My delimitation includes primarily India and girl child brides affected by the law, but 

I include information that reach beyond the Indian state. I have a smaller discussion 

and comparison to our Western view on child and teen marriage as well, because I 

believe it opens up the analysis further to a global discussion on the matter. For 

example, in some American states, the laws are questionable regarding the legal age 

for girls to get married. When discussing the implementation of the law in India, it 

might be beneficial to look at other countries such as Australia to compare the 
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difference between court cases and girl child empowerment. As part of my conclusion 

I also wish to suggest some further research on the matter of child marriages.  

3.2 Material 

The materials I use are secondary sources for previous research, UN and NGO reports 

as well as books, articles and news. The primary sources are conventions, a State 

Report from the CEDAW and the CRC Committee and the current Indian law 

prohibiting child marriages (Prohibition of Child Marriage Act from 2006). At the 

same time, the Indian court cases I use are also primary sources. Because I am not 

able to obtain any research material first hand by travelling to India myself, I have to 

use secondary data to conduct my analysis. However, in the future I wish to continue 

my research if the opportunity arises. Using secondary sources is therefore necessary, 

but at the same time I try to stay sensitive to the validity and reliability of the sources 

I use. It is paramount to the quality of the thesis not to be biased by using information 

that only points to the results I believe I will learn.  

 

Using an in-depth case study method, my theoretical framework has to be concrete 

and well defined, since it is the core of my structure. The framework that my theory 

defines is what I use throughout my analysis, guiding the previous research and other 

relevant information. It was hard to access much knowledge about the specific effects 

of the current Indian law prohibiting child marriage, but the subject is very broad and 

with the help of some current Indian court cases we can get a better understanding of 

the situation today. To furthermore limit the amount of information I use will be 

determined by what my theoretical framework finds most important, but by using a 

feminist perspective and the law as the main source of analysis, I was also able to 

question the theory and understand its limits. This helped make my thesis less prone 

to subjectivity and favoritism, because the law itself is a primary source. The 

secondary sources are relevant to better understand the Indian context based on the 

limitations defined by my theoretical framework. I tried to obtain a feminist 

perspective by choosing feminist authors and I also wanted to use authors from 

different parts of the world. I include a court case and some further information 

regarding the legal age to marry from outside of India to open up the discussion 

further.   
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3.3 Structure 
My analysis is divided into two parts, which is also suggested by the research 

questions. The first part is examining the law itself and the second part is looking at 

its implementation. Both questions are using the theoretical framework of 

Nussbaum’s theory, but the second part also includes a contextual analysis of India 

and a small comparison to the West. To understand the issues and the background to 

the study, I begin with a “Background and Previous Research” chapter explaining 

what has been done so far on the issue at hand. Setting the context and explaining the 

law together with its implementation is thus the criteria used to access the previous 

research. The background aims to explain the context of the girl child in India and is 

not meant to include every piece of relevant information in Indian history or in the 

development of the law.  

 

The chapter of “Analysis” is divided into two parts, the first one is looking at the law 

and how it empowers girls and the second one adds a contextual perspective to the 

analysis of implementation. With the help of my theoretical framework and several 

feminist authors I try to define the girl’s social context in India and what the possible 

obstacles are for the law’s implementation. The law itself is the Prohibition of Child 

Marriage Act amended in 2007 and I include court cases and information on child 

marriages to discuss the outcomes further. This is in line with answering my two 

research questions and adding to the general findings on the matter of child marriage 

and what research can be done in the future. The study will end with a summary and a 

conclusion.  

4. Theory – The Capabilities Approach 

Introduction	  

The Capabilities approach is an approach for international development. It is 

philosophical and based on universal norms of central human functions, as part of 

political liberalism. The idea is to produce constitutional principles to guide the 

implementation by nations on the basis of human dignity. At the heart of the approach 

lies the basic social minimum of central human capabilities, which should be 

applicable to every nation no matter what the “metaphysical groundings” are. The 
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theory needs political liberalism but it proposes an overlapping consensus for 

nations/cultures/people with different conceptions of what is “good”. The individual 

is the bearer of the capabilities and also the one to profit from them. Thus every 

individual should be seen as an end in itself and not as a tool to fulfill the ends of 

others (Nussbaum 2000: 4-5). This is, as Nussbaum argues, especially forceful in 

regards to women’s lives. The threshold for obtaining the capabilities is measured by 

a level and the goal for policies is to get every person living above the capability 

threshold. This threshold for a minimum standard of living can be used to compare 

nations against each other, but Nussbaum’s primary target with this approach is to use 

the capabilities to construct a normative political proposal that is partly a theory of 

justice (Nussbaum 2000: 6). The reason why it is not a complete theory of justice is 

that the central capabilities are not suffice to comprehend the complexity of the 

matter. The structure of social and political institutions can be addressed with this 

minimum threshold level for humans, but other areas of the public sphere and the role 

of public actors is left unexploited. We can agree to the basic social minimum for 

people to live by for example and still disagree on the role played by governments and 

public planning (Nussbaum 2000: 75). Although this might seem as a weakness for 

the theory, it is held at a basic level to apply in a cross-cultural discussion and achieve 

an overlapping consensus between different ways of life in different places. By an 

overlapping consensus, Nussbaum refers to John Rawls and his conception of a 

“freestanding moral core of a political conception” (Nussbaum 2000: 76). This is why 

different religious views can all agree on this moral core, or such is the argument 

from both Nussbaum and Rawls. 

Women	  

Women in developing countries are important to address because they are often the 

ones who suffer from the failure of realizing the capabilities. A focus on women thus 

gives us a chance to compensate for earlier failures to promote sex equality within the 

international human rights movement. Feminist activism has addressed women’s 

issues in this field of study and Nussbaum agrees to the idea of understanding 

women’s social context. This has to be done together with them before suggesting any 

improvements. At the same time, the work being done in developing countries is not 

exclusively an issue for them, as it certainly affects poor women in wealthier nations 

as well. Although many feminists are skeptical towards universal normative 
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approaches like the one Nussbaum proposes, she argues that a universal and cross-

cultural equality of rights can be successful. If it is sensitive to local contexts it can 

successfully shape our beliefs and preferences. Universalist feminism, she argues, 

does not have to be imperialistic, if it uses general human capabilities as a framework 

to address pluralism (Nussbaum 2000: 6-7).    

Substantial	  Freedom	  

Amartya Sen presents the Capabilities approach as an attempt to understand life 

quality. It is a theory of basic social justice and refers to several different aspects of 

life. In line with his arguments about the key question of what a person can do or 

become within his/her society, Nussbaum continues to address the same idea. It is a 

question of opportunities, but more importantly about the choice of “substantial” 

freedom and in a sense empowerment (Nussbaum 2011: 18). What Sen means with 

“substantial” freedom is that we should all be able to live a life of freedom to enjoy 

the things we value. This will make our lives fuller and more complete (Sen 1999: 14-

15). “Good” societies thus provide people with opportunities or substantial freedoms 

that they can choose to exercise or not. In that way the state is respectful towards 

people’s self-definition and should be sensitive to certain traditions or religions that 

perhaps undermine human dignity and equality (Nussbaum 2011: 18-19). The reason 

why I use Nussbaum’s Capability approach in this study and not Sen’s is because she 

has further developed his idea of substantial freedoms as capabilities and she has a 

clearer target on women’s issues. Her approach also focuses on the individual and 

asks what they are able to be and do (Nussbaum 1999: 34), but governments can use 

the approach to work against injustices and discrimination to reduce marginalization 

(Nussbaum 2011: 18-19). If we can agree on a basic human dignity for all human 

beings, this approach proves very useful, but the reason why states should work 

towards realizing these values is based on the “power of moral choice” and the power 

to “plan one’s own life”. This allows people to claim their rights in society and 

demand that the state provides them with the equal protection they are entitled to 

without discrimination (Nussbaum 1999: 57). Human beings are seen as rational 

agents who can make their own choices if they have the tools needed (Nussbaum 

1999: 71). 
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Substantial freedom can be described as an individual’s choice and action available to 

her in a specific political, social and economic situation. So what the state promotes 

should also be based on what the actual individual is able to do and be. The individual 

may choose what she values the most, but by having a choice to void a marriage for 

example, the state has fulfilled its responsibility even if the individual chooses not to 

exercise that right. To an adult this seems fairly straightforward, but if we regard 

children’s needs and rights, they are different and require other resources from the 

state (Nussbaum 1999: 34). Internal capabilities (trained or developed abilities to 

understand your own position in society) and the actual social, political and 

economical conditions you live in (external capabilities) define your position from 

where you develop further (Nussbaum 2011: 21-22). This is further called combined 

capabilities and should be the aim for public policy (Nussbaum 1999: 44). However, 

for children the aim is somewhat different since their internal capabilities are not the 

same as adults and their understanding of the society they live in is limited and highly 

affected by family and tradition. If we provide them with education to better 

understand their situation in society, they will most likely be able to make “good” 

choices as they grow older.  

 

One example that Nussbaum discusses in India has to do with the freedom to exercise 

one’s will and the lack of basic education as well as health care. Although some 

people enjoy their freedom of choice, the marginalized and poor often do not 

(Nussbaum 2011: 21-22). Children cannot furthermore be empowered with the same 

substantial freedom as adults, because they require some functionings to be in place in 

society to enjoy their freedom. But to enjoy education the government has to make it 

available to every child in the first place, which would suggest further development of 

the internal capabilities (Nussbaum 2011: 25-26). What Nussbaum then refers to 

when she discusses her capabilities is the combination of the basic needs and wants of 

people and the external conditions being available to them in society. If the state 

allows for child marriage annulment to take place, then the girl getting divorced must 

see this option as available and reasonable. A public policy suggestion would then be 

to provide girls with a combined capability of education together with an alternative 

to child marriage (Nussbaum 1999: 44-45). However, this possibility can be limited 

depending on the nation’s financing and policy goals.  
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To better understand how we can use the theory in this study, I would like to clarify 

the distinction made by the structure of this study. Looking at the Indian law I want to 

further develop the use of the term girl child empowerment as individual choice, 

because it captures the need for substantial freedom to make an individual choice and 

the limits this poses depending on the age of the child (internal capabilities). The 

social context in which to achieve substantial freedom is contingent on a better 

understanding of the girl’s external capabilities and is part of the second question 

asking what obstacles there are to achieving empowerment. It is helpful to keep this in 

mind as we continue to identify the relevant capabilities for the analysis.      

The	  Capabilities	  

Nussbaum presents ten central capabilities in her approach, but I will not address 

them all. Instead I will focus on what is relevant for the analysis of child marriage.  

 

• The first, second and third Capability is about life and body. The opportunity 

of living a life of dignity and having a good reproductive health along with 

bodily integrity. A life without violence and a choice regarding matters of 

reproduction (Nussbaum 2011: 33). Bodily integrity highly affects children 

and specifically girls, as they often become mothers at a young age, losing 

“control” of their body 

 

• In number six being called “Practical reason”, Nussbaum addresses the ability 

to form a conception of what is “good” and to engage in critical reflection 

about planning one’s life, including liberty of conscience and religious 

observance 

 

• Nussbaum’s seventh Capability states that no one should be discriminated 

based on race, sex, sexual orientation, ethnicity, caste, religion or national 

origin (Nussbaum 2011: 33-34)  

 

It is important to understand that Nussbaum’s capabilities apply to individuals and not 

to families or groups. It sees principles of human equality as an end in itself and not 

as a means to an end. Although many individuals define themselves as part of a group 

or a larger community, it cannot justify inequalities based on discrimination, even if 
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children cannot see their own value as human beings. Although the Capabilities 

approach can be used to understand what is socially just, it is only suggestions made 

for a social minimum (ref. threshold) and they need to be further implemented by 

different nations based on their own ability (Nussbaum 2011: 40). So if a nation has 

few resources, they need to promote capabilities that are “fertile” for further 

development. A good example of this is education because it leads to the realization 

of other goals and capabilities in society (Nussbaum 2011: 44-45). These capabilities 

introduced by this theory will be used as guidelines in my analysis; to better 

understand what aspects the law should promote and why they are relevant.  

A	  Liberal	  Theory	  but	  not	  Necessarily	  Western	  Biased	  

Legally every country has a constitutional guaranty for it’s people and India is no 

exception. The Capabilities approach can be used to influence the process of 

interpreting this constitution (Nussbaum 2011: 75), and in India’s case the focus in 

this thesis is on the law prohibiting child marriage. The Capabilities approach is 

liberal and individual-based, but it does not provide us with a universal answer to all 

our challenges. At the same time, the need for fundamental values has to be grounded 

in a belief of liberalism and non-interference with people’s life choices (Nussbaum 

2011: 75-76, 90).  

 

Being a Western “idea” and approach, Nussbaum faces the Western biased critique of 

her model. In response she refers to the fact that societies have always “borrowed” 

things from one another, developing an understanding of other views. To use an 

example, Nussbaum points to the main religions in the world and how they changed 

and adapted over time into different contexts. The conversion of ideas thus defies the 

accusation of imperialism in this case, as it has been shown that cultures often share 

the same ideas throughout history (Nussbaum 2011: 102-103). At the same time, 

classical liberalism, being understood as a Western influence, have also failed in 

acknowledging the issues of gender equality. By proposing that what happens in 

“private” should be left to every family, the issue of women’s discrimination was kept 

out of sight. In the end, if we want to propose equal rights to all human beings, this 

dichotomy between the private and the public cannot be sustained (Nussbaum 2011: 

147). So how much or how little should the state be able to interfere in our private 

family life? Nussbaum argues that we may agree on the fact that child marriage 
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should be illegal and that marital consent is to be protected, but at the same time it is 

hard to conclude what specific amount of freedom parents should have in regards to 

their children (Nussbaum 2011: 148). To analyze this further we will look at real-life 

cases to discuss the implementation of the law.  

Defining	  Girl	  Child	  Empowerment	  	  

Using Nussbaum’s approach to define girl child empowerment as individual choice 

will help us analyze the constitutional system of India and more specifically the law 

prohibiting child marriage and its implementation. The Capabilities approach 

proposes a belief in liberalism that can be questioned, but even though it is limited in 

its usage to include a “cross-cultural” defense, it can tell us more about the further 

development of the law. If we agree that the capabilities to be realized are bodily 

integrity, the right to control your future by realizing what is “good”, and the non-

discrimination of laws or other harmful practices, the definition of girl child 

empowerment fits nicely into the idea of individual choice. However, as mentioned 

before, children also need functionings to realize these capabilities, which separates 

them from adults and implies a greater state responsibility. A choice is defined as an 

option to be had by an individual based on its own values and needs, but if children’s 

choices are hard to distinguish from their parents, the law has to take that into 

consideration. Individual choice will therefore be contingent on parental coercion and 

the age of consent to marry, which will guide us in our analysis of the law. The law’s 

implementation will furthermore be addressed in the light of access to functionings 

such as education and an alternative to marriage (substantial freedom). Understanding 

girls’ social and cultural context in India and what obstacles they face in society are 

important aspects of this theoretical framework and will be addressed with a feminist 

perspective and a discussion on Western bias and universal norms.  
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5. Background and Previous Research 
The Prohibition of Child Marriage Act amended in 2007 allows girls and boys (under 

18 and 21 respectively) to void their marriage with the help of an adult, a guardian or 

a next friend, together with the Child Marriage Prohibition Officer. Older children are 

considered adults and can void their marriage within two years after turning 18 or 21 

respectively (The Prohibition of Child Marriage Act 2007, section 3). The fact that the 

age itself is different between girls and boys proposes an issue of gender inequality, 

but I will not discuss this further as my focus is with the discrimination of the girl 

child only.  

Contradictions	  Within	  the	  Law	  

The Prohibition of Child Marriage Act, also referred to as the Prohibition Act, is 

territorial law and applies to all Indians equally, but since the Hindu Marriage Act is 

personal law (regulating personal matters like marriage) the two laws are 

contradictory. The Prohibition Act is also limited by the family law, which regulates 

both the Prohibition Act and the Hindu Marriage Act. For the Prohibition Act to be 

successful in ending child marriages, it therefore needs priority before the private law 

(Francavilla 2011: 14). In the years before the new law prohibiting child marriage was 

amended in 2007, the division between official and unofficial law was more 

prominent. Muslim girls would answer under different laws than Hindus and this 

distinction between the public and the private was particularly criticized by feminists, 

insisting that the private lives of women and girls are a public matter (Rajan 2003: 

21).  

 

The Prohibition Act punishes everyone who performs or permits child marriages by 

fining them or imprisoning them for up to two years and with the nullification of the 

marriage, it is the husband and the in-laws who have responsibility to provide 

maintenance for the female until she remarries. After a Supreme Court decision taken 

in 2006, all the marriages in India have to be registered, and if this worked correctly it 

would be a major help in the process of implementing and enforcing the Prohibition 

Act. Unfortunately, the monitoring of child marriages is not done properly and the 

distinction between personal and customary laws is proving to be an obstacle 
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(Khanna, Verma and Weiss 2013: 8). According to Rajeswari Sunder Rajan (2003: 

45-46), this difference in personal laws between different religious beliefs and 

traditions is an in heritage from the British colonial jurisprudence and their respect of 

traditional laws subject to pluralism. As she points out, the personal laws of all 

communities discriminate against women. Acknowledging the same ideas, Sule 

Tomkinson (2009: 16) refers to the 2006 Prohibition of Child Marriage Act as a 

general law applicable to every Indian citizen. Personal laws are important to respect, 

but they cannot contradict international human rights. At the same time, he addresses 

the issues with the Prohibition Act and the possibility to void a marriage.  

 

The improvement from the 1929 Child Marriage Restraint Act has not been gender 

sensitive and there are a lot of issues still preventing children from using this law 

effectively. The purpose of the Prohibition Act is based on two different ideas about 

the reasoning behind child marriage. One side claims that this crime should be 

punishable and that marriages should be automatically void, while others consider the 

effects it would have on divorced girls. For example, Solicitor General Indira Jaising 

submitted to the Indian government that in order to end child marriage it should be 

regarded as illegal from the start (Press Trust of India, 2011). At the same time, his 

suggestion neglects the social stigma of divorce within the village and the society in 

large. Making laws that punish the parents for participating in child marriage and 

empowering children can nevertheless make the Prohibition Act more ambiguous. 

Still, there are examples where girls have used the law to their advantage, and 

education has been the key. In his policy suggestion, Tomkinson writes that:  

 

“[i]n the last years […] there are examples where girl children informed the police 

and their marriages have been prevented. Therefore, the empowerment of children 

should be realized through education and alternative education programs” 

(Tomkinson 2009, 20) 

 

This suggests that even if the state has a responsibility to implement the laws to 

prohibit child marriage, the children themselves should have the understanding of 

their own power to do so, reinforcing Nussbaum’s idea of empowerment being 

possible through education.  
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Marginalization	  of	  the	  Girl	  Child	  

Author Nura Taefi writes about the marginalization of the girl child in International 

Human Rights Law, where she also discusses the issue of age. Taefi talks about the 

framework in which we can understand how “[g]irls are marginalised within the 

category of children as women, and within the category of women as children” (2009: 

347). A gender bias and a paternalistic attitude “intensify” the girls’ marginalization, 

as they have to fight against cultural norms. We can see an issue-based approach to 

girl’s marginalization and child marriage in the developing world, but the cause of the 

discrimination is still left unchallenged. The experience of childhood is consistent 

with gender, race, class, place of residence and many other aspects that affect girls 

(Taefi 2009: 346-347). Because adulthood defines women while the experience of 

males define what it means to be a child, girls are often not taken into consideration 

by the law. This suggests that girls are often excluded from the decisions that affect 

them because we live in a gendered world where girl children have no voice of their 

own.  

 

Although girls might be marginalized within the International Human Rights Law 

based on it’s gender neutrality, India has chosen to be gender specific by giving 

children a voice of their own and at the same time penalizing men with imprisonment 

but not women. An adult male over the age of 18 can be punished through the 

Prohibition Act together with anyone associated with the permission of the marriage, 

but women can only be penalized with a fine (Ministry of Women and Child 

Development et al. 2006: 12). The law itself is thus not gender neutral in prohibiting 

child marriage, giving both girls and women rights, but the issue with children’s 

rights is still present as Taefi suggests, and the marginalized and poor girls have fewer 

possibilities in society.  The Convention on the Rights of the Child furthermore states 

that children should be included in matters that affect them with regards to their 

maturity (Taefi 2009: 364-365). However, culture is often used as an excuse to 

maintain inequality and gender biases. Although the world consists of different 

cultures and traditions, it is plausible to opt for a universal idea on human dignity 

(Taefi 2009: 367-368). Being a liberal approach, Nussbaum’s theory have the same 

prerequisites for discussing human rights and children’s rights, believing in human 

dignity for all humans.  
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Individual	  Choice	  and	  Consent	  

In India, the law prohibiting child marriage is depending on the child to take matters 

into its own hands. Once entering a marriage the girl can void it with the help of an 

adult if younger than 18, but in courtrooms questions of consent often arise, making 

the process of punishment less straightforward. In many cases, if the girl has 

“voluntarily” married a man whilst being below the age of 18, the court may not 

decide to judge in favor of the girl. Furthermore, some would suggest that the law 

enforcement authorities cannot (or will not) stop child marriages even if they are 

present when the marriage is happening. One big issue is thus the difficulty in 

assessing what a “minor” is, and the inconsistency in judgments. In some cases the 

girl is considered old enough to marry when she reaches puberty (personal laws) and 

in others it depends on her legal age (state laws).  

 

Even though a girl may void her marriage if she takes action, the court cannot declare 

a marriage void simply by the fact that the couple is underage. That would clash with 

the Hindu Marriage Act (Press Trust of India, 2011). In her work on child marriage, 

Annie Bunting discusses how marriage between minors rarely depends on formal law 

but instead rely on customary norm and practices. The issue is thus the gap between 

the actual law and the customary traditions within a state, a competition between two 

legal norms that originate in different sources. If they do not match then it is harder to 

implement, as the values of the population need to be part of the laws and vice versa 

(Bunting 1999: 108-109). At the same time, if we want children to make decisions, 

we also have to address their capacity to make choices. Bunting sees a connection 

between children’s choices and their socialization, by focusing on agency, education 

and health (1999: 110). In her analysis she suggests that the international law should 

not rest on a number (age), but on women’s experiences in particular cultural 

contexts. The interest of the girl bride is not secured well by setting an age; instead 

the international law should be flexible and adaptable enough to change the social 

norms. If women experience ill health and vulnerability as a result of early marriage 

and the government fails to protect their rights, then it is considered a violation of 

women’s international human rights (Bunting 1999: 111-112).  
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International	  Human	  Rights	  Law	  

In the Indian State Party Report of 2011 made by the Committee on the Elimination 

of Discrimination against Women and the Committee on the Rights of the Child, it 

states that the Prohibition of Child Marriage Act has an emphasis on prohibition and 

not on prevention per see. There is an enhanced punishment for anyone that 

participates in the conduct of child marriage, but the Committee urges the state party 

to take any further necessary action towards eliminating child marriages and 

protecting the human rights of the child (Equality Now 2013: 37). Although we will 

discuss the contribution of the International Human Rights Laws to national laws 

further in the analysis, it is safe to say that many (including Nussbaum) share this 

view and stress the importance of promoting equal human rights. 

 

When the first 1976 Indian Child Marriage Restraint Act raised the age of marriage 

for girls from 15 to 18, the implementation was not strong. In 1992 a women’s rights 

activist was gang-raped in the rural Indian state of Rajasthan by men that opposed to 

the Act regulating child marriage, and in 1993 the men had still not been arrested 

(Bunting 1999: 146). This example is used by Bunting to illustrate the lack of political 

will to implement the Child Marriage Restraint Act or a lack of interest dealing with 

the practice of child marriage. Her suggestion is that we should focus on dealing with 

the underlying issues of child marriage instead, looking at poverty, illiteracy and 

women’s status in society (Bunting 1999: 147). Assessing the lack of political will to 

implement the International Human Rights Law; it is also interesting to look at the 

reservations made against CEDAW (1981) by the Indian state, focusing on Article 16 

that mentions child marriage:  

 

16(1) states that there shall be no discrimination towards women. They have the same 

right to enter into a marriage with consent, they can choose a spouse and they have 

the same responsibilities as parents in all cases regarding the child. At the same time 

the interest of the child shall be paramount. Women and men shall have the same 

right to access information, education and find means to exercise their own rights. 

Article 5(a) states that the elimination of prejudices and customary practices based on 

the idea of inferiority of either of the sexes should be eliminated (CEDAW 1981). The 

Indian government declares that it shall abide by these provisions in conformity with 
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its own policy and non-interference in the personal affairs of any community without 

its consent (United Nations 2006).  

 

16(2) states that the betrothal and the marriage of a child shall have no legal effect, 

and all necessary action, including legislation, shall be taken to specify a minimum 

age for marriage and to make the registration of marriages in an official registry 

compulsory (CEDAW 1981). The Indian government declares that although it fully 

supports the principle of compulsory registration of marriages, it is not practical to 

conduct in a vast country such as India with great variety of customs, religions and 

illiteracy (United Nations 2006).  

 

The Indian government has furthermore not signed the Convention on Consent to 

Marriage, Minimum Age for Marriage and Registration of Marriages from 1962 

(United Nations Treaty Collection 1962). It includes a goal to eliminate child 

marriage completely before the girls reach the age of puberty and guarantee a free and 

full consent to the marriage (Buntings 1999: 150). Commenting on article 16 in 

CEDAW, the Committee sees the importance of marriage being permitted only when 

men and women have reached maturity, because when girls marry they often loose 

out on education as well as autonomy (Bunting 1999: 149).  

Parental	  Consent	  

Parental consent and the role of parents is an important factor when discussing child 

marriages. When parents marry their daughters off as soon as they hit puberty, they 

are not acting in the child’s best interest, even if they believe so, but at the same time 

it is hard to decide when a girl is mature enough even if the age of 18 is considered 

“universal”. Parents are not supposed to decide on behalf of their children and 

normally a girl would not object to a marriage that has been arranged (Bunting 1999: 

152). At the same time, Nussbaum also addresses the difficulty of drawing the line for 

state intervention into peoples’ lives and how much we can limit the parent’s choices 

on behalf on their children. The only way to defend an intervention in peoples’ private 

life would perhaps be possible if we can show that the right to live a life of happiness 

and health, and enjoy an education, is denied to women that enter into a child 

marriage (Bunting 1999: 153-154). Their development of full potential is hindered by 
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their inability to abstain from sex or insisting on using condoms, which often results 

in early pregnancy or sexually transmitted infections.  

 

A report from UNICEF shows that girls from poor families are more likely to get 

married before the age of 18 than girls in richer families. In India we find the largest 

disparity between rich (16%) and poor (75%) girls marrying young. The same is true 

for living in a rural area (48 %) or a town (29 %). Girls with no education are 5.5 

times more likely to enter into child marriage than girls with at least 10 years of 

education. Factors such as poverty, low education and the place of residence 

contribute to the continuation of child marriages. Unequal gender norms that value 

men and boys higher lead to the family investing more time and money on their boys, 

making girls an economic burden. Although the proportion of child brides has 

decreased over the past 30 years, the tradition is socially accepted throughout South 

Asia, despite efforts taken by governments and NGOs (UNICEF 2014: 69-73).  

Even though international law and human rights cannot change social structures, and 

although women and girls suffer from different consequences, Buntings argues that 

the international women’s rights argument is flexible and responsive enough to apply 

to different contexts. This should in turn help improve the status of women and girls 

(Bunting 1999: pp.154). UNICEFs program “The Deepshikha (Light a Lamp) is 

working with educating and empowering adolescent girls in remote districts of 

Maharashtra state. The prospect is to give girls more power and a greater say in 

decisions that affect them. This has affected more than 70,000 girls since the report in 

September 2014 and many child marriages have been prevented. The return to school 

for young girls and the possibility to engage in local self-government bodies have 

been a big success and the program has been adopted by several national government 

schemes. In the end it is important to empower girls to have the confidence and the 

knowledge needed to stand up against traditional and discriminatory practices 

(UNICEF 2014: 73-74).  

 

Following a field research in the rural district of Malda in West Bengal, India, 

Biswajit Ghosh tries to understand the role of adolescent girls in the prevention of 

child marriage. He is furthermore a professor in Sociology at The University of 

Burdwan in West Bengal and he suggests that by empowering adolescent girls, we 

can protect the human rights of the vulnerable (Ghosh 2011: 50). Families feel the 
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need to marry their girls within their own caste and when they have many daughters 

they might arrange marriages with close relatives. In recent times there have been 

cases of girls and boys eloping to marry for “love”, being affected by other influences 

in society and this scares the parents into arranging marriages (Ghosh 2011: 54-55). 

When the economic conditions are good in a particular family, we can see that they 

try sending their girls to school. This depends on the socio-economic status of the 

family and the value of delaying the marriages when presented with an alternative. 

But the tradition still exists despite the socio-economic development, suggesting that 

the political reforms on a grass-root level are absent in Malda (Ghosh 2011: 58). To 

fight this, the schoolteachers can encourage the behavior of young girls and support 

their protests against child marriage. With additional support from their parents, girls 

from a lower caste or a poor family can still have the power to resist an early marriage 

(Ghosh 2011: 59). This would again depend on the feasible alternative to marriage 

seen by the parents.       

 

In 2009, results from a survey showed a low level of awareness amongst women 

about the current law prohibiting child marriage. At the same time, the government 

was trying to empower women by providing them with free education and family 

planning, hoping to decrease child marriages in the long run (Salvi 2009: 1827). In a 

study published in the Journal of the American Medical Association, the region of 

South Asia is generally seeing fewer practices of child marriage. According to the 

study conducted by Anita Raj, professor of medicine at the University of California-

San Diego, the success lies in the improved education for girls, which leads to 

economic opportunity. At the same time, the decline in marriage for girls in India did 

not apply to the mid-teen ages of 16-17. The fact that students finish secondary school 

at that particular age may be a factor, since the effect of improved education has less 

influence on these girls. Simply producing better education without an opportunity to 

obtain the knowledge about the law might not lead to a change in the older ages.  

 

Using the Capabilities approach, the state is still not promoting combined capabilities 

if the law is not taught to students in school. At the same time, if we can see an 

accomplishment in achieving lower maternal mortality rates in the region, it could be 

due to a better understanding of the harmful aspects of child marriages. Nevertheless, 

parents are still posing an issue to social change by insisting that they are acting in the 
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best interest of the girl and in the interest of the family. Being unmarried the girl 

might be more vulnerable to sexual predators and therefore the parents want to protect 

their daughters and their reputation. At the same time, as Raj points out, girls in their 

mid-teens may themselves want to marry and although no parent will disagree, it 

might not be a matter of forcing the child. The difficulty then might lie in the 

distinction between childhood and adulthood (Docksai 2012: 10-12).  

 

If we compare the situation in India with China, the practice of child marriage has 

decreased less in India. This could be because the Chinese law has set the minimum 

legal age of marriage at 20 for women and 22 for men since the 1980s (Jones & 

Yeung 2014: 1572). This suggestion can be used in a comparison to Buntings 

argument that setting a legal age for marriage should not be a priority. Still, it is 

interesting to note that marriage with the consent of a parent or guardian is still 

legitimate in China for children aged 16 (Equality Now 2013). The issue of consent to 

marriage and substantial freedom will therefore be further analyzed in the following 

chapter, together with the role of the International Human Rights Law and the defense 

of liberalism.  

6. Analysis 

6.1	  Part	  I	  -‐	  Empowering	  Children	  and	  The	  Prohibition	  of	  Child	  Marriage	  Act	  

To confront the practice of child marriage in India, the first law called Child Marriage 

Restraint Act (CMRA) from 1929 prohibited girls below the age of 15 and boys 

below the age of 18 to enter into marriage. As a law it applied to all citizens of India, 

but in 1978 when it was amended the age rose to 18 years for girls and 21 years for 

boys. In some cases the girl and the boy entering a marriage were both children and in 

other cases the girl was a child while the man was much older. Despite the law, many 

child marriages continued to take place and in another attempt to stop the practice the 

government passed yet another law in 2006, called The Prohibition of Child Marriage 

Act (Ministry of Women and Child Development et al. 2006: 3). This is also the 

current law in India today. Because there is a shortage of women in some areas of the 

country, like for example in rural Punjab, some families sell their daughters because 

they are poor or part of a lower caste. They are sold to a husband and sometimes even 
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to the husband’s brothers and father-in-law. The shortage of women in some areas is 

mostly due to female foeticide, which means the parents prefer to give birth to a boy. 

Inevitably, this leads to fewer girls in comparison to boys in certain areas (Ministry of 

Women and Child Development et al. 2006: 6-7). 

 

Both national and international laws in India state that there is a legal obligation to 

protect children and their basic human rights (Ministry of Women and Child 

Development et al. 2006: 7). However, the reservations made against CEDAW (1981) 

propose that the Indian state prefers to hold on to its customary laws and state 

sovereignty, at least in part. Still, the issues condemned in the Child Marriage 

Restraint Act of 1929 were addressed in the current law, which made it less 

ambiguous. It states more clearly that the practice is prohibited and that child 

marriages have to be prevented, but it has also identified authorities responsible to 

enforce the prevention. With these changes the new law thus came into effect in 

November 2007 (Ministry of Women and Child Development et al. 2006: 8). The 

Prohibition Act applies to all citizens of India “ except the State of Jammu and 

Kashmir” (Prohibition of Child Marriage Act 2007, 1(2)). The law can be classified 

into three categories including (a) prevention, (b) protection and (c) prosecution of 

offenders (Ministry of Women and Child Development et al. 2006: 10).  

A.	  Prevention	  	  

The prevention seeks to punish those who engage in child marriage by appointing 

certain authorities responsible for the prohibition. These individuals are expected to 

make sure the law is implemented, but it is also the community’s responsibility to 

make use of the law (Ministry of Women and Child Development et al. 2006: 10). 

Child Marriage Prohibition Officers (CMPOs) are appointed in every state to prevent 

marriages and protect the victims while prosecuting the offenders (Prohibition of 

Child Marriage Act 2007, section 16). The courts can also issue an injunction to 

prohibit child marriages from occurring (section 13).  

 

If the marriage still takes place and the court has issued an injunction against it, the 

marriage can be declared void straight away. This is also true if the child is (a) taken 

away from its lawful guardian by enticement, (b) is being forced or compelled by any 
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deceitful means to go somewhere and (c) if the child is sold or trafficked for the 

purpose of marriage (sections 12 and 14).  

 

Both the CMPO and the District Collector are responsible for creating awareness 

about the law in the community (sections 13(4) and 16 (3)(d)). Even though these 

specified individuals have a lot of responsibility to prevent child marriages, every 

individual who is (a) aware of the practice taking place, (b) already has taken place or 

(c) negligently failed to prevent it from happening also has a responsibility to report 

it. Otherwise it is an offence under the present law (section 11(1)). To fulfill this aim 

“it shall be presumed, until the contrary is proved, that when a minor child has 

contracted a marriage, the person having charge of such minor child has negligently 

failed to prevent the marriage from happening” (section 11(2)).   

B.	  Protection	  

The law provides children with a choice to end their marriage (either as a minor or an 

adult) and for girls to have maintenance and residence (sections 3(2), 3(3) and 4). The 

children born within these marriages also have a legal status and the right to 

maintenance (sections 5 and 6). The Child Marriage Prohibition Officer has the 

responsibility according to Section 16(3) to: 

 

• Prevent child marriage by taking such actions as seem fit (a) 

• Collect evidence to help the prosecution of offenders to the Act (b) 

• Spread information about the Prohibition Act to individuals and local counsels 

(c) 

• Create awareness about the negative outcomes resulting from child marriages 

(d)  

• Provide aid and legal aid to the victims of child marriage (Ministry of Women 

and Child Development et al. 2006: 12) 

 

Aiding the Child Marriage Prohibition Officer should also be the duty of 

schoolteachers as they can be liable under section 16 of the Prohibition Act to assist 

the CMPO (Ministry of Women and Child Development et al. 2006: 28). Teachers 

can play a key role in the work of preventing child marriages by acting to inform the 

police or other relevant authorities. They can also help by educating children and 
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others about the negative impacts of child marriage. Informing children about their 

rights and engaging them in discussions about child marriage is thus a good way of 

changing social customs (Ministry of Women and Child Development et al. 2006: 28-

29). This is also what Ghosh found in his study undertaken in the rural district of 

Malda in West Bengal. Teachers play a key role together with adolescent girls in 

creating awareness, but the government officials like the CMP-Officer is not able to 

maintain a good enough relationship with the locals (Ghosh 2011: 49, 58-59). This 

raises the question of methodology and how these individual persons are chosen to be 

CMPOs and why, but it is not a primary focus in this thesis.  

  

C.	  Prosecution	  of	  Offenders	  

In section 9 the law states that whoever, being a male adult above 18 contracts a child 

marriage shall be punishable with rigorous imprisonment, which may extend to two 

years and shall be liable to a fine, unless he proves that he had reasons to believe that 

the marriage was not a child marriage (Prohibition of Child Marriage Act 2007, 

section 9). Whoever performs, conducts, directs or abets any child marriage shall be 

punished (section 10), provided that no woman shall be punishable with 

imprisonment (section 11(1)). It shall be presumed, until the contrary is proved, that 

when a minor child has contracted a marriage, the person having charge of such minor 

child has negligently failed to prevent the marriage from happening (section 11(2)). 

Annulment	  and	  the	  Ability	  to	  Void	  Child	  Marriages	  

Child marriages are voidable in accordance with the Prohibition Act. An adult female 

can void the marriage within two years after turning 18 and a minor girl can file a 

petition for annulment with the help of a guardian or the next best friend of the 

married child, provided this person is above 18 years of age. This is done together 

with the Child Marriage Prohibition Officer (Prohibition of Child Marriage Act 2007, 

section 3). It is the District Court that grants nullity of marriage and under certain 

circumstances the Court itself can declare a marriage void (section 3(1) and 13). 

These certain circumstances include:  

 

• When a marriage has been solemnized despite an order to prevent the 

marriage  
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• When the child has been forcefully taken away from their lawful guardian or 

enticed to leave 

• And when the child is sold or trafficked for the purpose of marriage (Ministry 

of Women and Child Development et al. 2006: 16-17).  

 

Maintenance	  and	  Custody	  

The Child Marriage Prohibition Officer is the one who can help and support the child 

legally or in other ways needed (Prohibition of Child Marriage Act 2007, 16(3)). The 

adult husband must pay maintenance to the minor girl until she gets re-married, but 

this does not apply if he is also a minor. In that case the parents or the boy’s guardian 

has to pay (section 4(1)).  

The	  Capabilities	  Approach	  and	  the	  Law	  Prohibiting	  Child	  Marriage	  

Looking at the law itself we can see that it is based on the individual, giving girls the 

choice to end a marriage if it has already taken place and appointing a CMPO to 

inform about the harmful aspects and take action to prevent marriages from 

happening. In addition to this, the law clearly states that child marriage is a criminal 

offence for anyone that participates in any way and the parents and other adults are 

held responsible. The law is gender sensitive by giving men less benefits and harder 

penalties by imprisoning them whilst women only can be punished with a fee 

(Ministry of Women and Child Development et al. 2006: 12).  

 

The voidability of the marriage is dependent on the court to issue a prevention or for 

the girl child to be forcefully taken away from its legal guardians, but the individual 

girl can also file for a divorce. However, the law is not clear on the matter of consent 

by girls to marriage, and although it punishes older men above 18 as well as other 

adults for not prohibiting the marriage, it seems that once the marriage is solemnized 

the girl is the only one that can take action to void the marriage. This leaves the issue 

of consent to marriage by the girl and social or parental coercion open for 

interpretation.  

 

Nussbaum’s first, second and third Capability was bodily integrity and the right to 

decide over your own body and health. With the law prohibiting child marriage, this 
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would certainly be the outcome as less child marriages lead to less childbirths and 

consequently less complications for young mothers. Over the last years, here have 

been some documented changes in low and middle-income countries (ICRW 2014: 

1). The tendency in some countries to reduce childbirths is the result of changes in 

social and economic factors, which suggests that women experience more 

empowerment and an ability to decide over their future. However, the correlation 

between less childbirths and better gender equality has not been confirmed. The study 

made by The International Centre for Research on Women could not find a 

correlation to gender equality, but they did find a correlation between women’s 

empowerment and less childbirths (ICRW 2014: 1-2).  

 

The results found are also in line with our theory and it gives us a reason to suggest 

that less childbirths at a young age is enough to justify a belief in our capabilities and 

in the end of this harmful practice of child marriage. Therefore, prevention should be 

of interest to the state and guide public policy, even if less childbirths are not 

necessarily correlated to gender equality. As Lauren Farmer (2014) writes, women are 

part of this [and every] society and their health is everyone’s business. Studies 

support the findings that the empowerment of women and investment in their health is 

“key to a country’s development”. Health and further development should therefore 

be enough to legitimate our theory for now and suggest some policy implications 

accordingly.  

 

The theory also addresses the importance of public policy aiming to treasure 

individual needs and not treating them as a way to further the means to an end. One 

example of this is when the state sees the practice of child marriage as a bigger 

concern in the area of family planning than in the work towards better women’s rights 

and empowerment (Rajan 2003: 64-65). This is based on the fact that countries in the 

“global South” are overpopulated and if that is the case then the interest to end child 

marriage might come from the need to exercise population control instead (Menon 

2004: 173 and 177). If girl child empowerment would prove to be a tool for the state 

to achieve this policy outcome, the prerequisites for “good” policies are not met in 

accordance with our theory.  
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The sixth Capability was the freedom of choice to plan one’s life (ref. Practical 

Reason), which is linked to the question of age and consent to marriage. This in turn 

is also dependent on an ability to form an individual conception of what is “good”. 

Believing that every individual should be entitled to have a choice lies in the heart of 

any liberal philosophy, and the same goes for our theory, but the age factor poses a 

big problem. In the area of legal rights and the idea of children being the bearers of 

rights, we can question both children’s ability to consent to a marriage and their 

ability to have rights “against” their parents. In the case of India for example, if a 

child would choose to void its marriage, it would in theory also be putting its parents 

in jail or fining them. This brings us to question the substantial freedom and the idea 

that an individual choice always has to come with an alternative; otherwise it is not 

really a choice. If we consider this, the law does not function well with our theory, 

since the alternative to marriage is not realistic.  

 

Another issue is the parental guidance, especially if we suggest that parents influence 

their children, and the values and norms that parents hold to define what is “good”. 

Old practices such as child marriage can become “appropriate” once it is inherited 

from the mother and grandmother and on to the girl. The values from home slowly 

become customary law and harder to distinguish from state law (Francavilla 2011: 

13). Stories used by older generations also affect the way younger generations think 

and act (Ghosh 2011: 55), which suggests parents have control over their children’s 

lives. However, this can change if schools and teachers also affect the way children 

think by empowering them, which was suggested by Anita Raj’s study (Docksai 

2012) showing a decrease in child marriages for children attending school. When they 

finished school in their mid-teens however, the effect was equally lost.  

 

An big issue is that parents often think they are acting in their child’s best interest, 

and this can be reflected by less knowledge of the damages related to child marriage 

and the rising urgency to arrange a marriage as the girl grows older. With a rising age 

the child becomes more capable of making its own decisions and at the same time the 

absence of school might hinder the development of the child’s internal capabilities. 

This would impose yet another restriction to the law, which is the consent to marriage 

by the girl against her parent’s will, as we will address later.  
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A suggestion that can be made in general is a clearer distinction between childhood 

and adulthood. If we decide on an age when children can consent to marriage, consent 

before that age should be considered as coercion or the result of social customs. 

Empowering girls to go against their parents might not end child marriages, but 

simply lead to girls choosing the person they want to marry by eloping. To limit the 

individual choice is not perfect however, because it goes against the liberal belief of 

our theory. Although laws like the Prohibition Act proposes a baseline for a set of 

principles to be in place, the choice should ultimately be the individual’s (Nussbaum 

1999: 45). This is thus contingent on education for children, because they might make 

poor decisions. Empowering children might then serve no social good. The harmful 

effects on girls and their health are of paramount importance and would thus justify 

state intervention to limit the girls’ choices.  

 

Looking at the example of China and their legislation on a legal age to marry at 20 

years for girls since the 1980s, the practice of child marriage decreased more in 

comparison to India. At the same time, the reference to International Human Rights 

Law and universal values comes with a discussion of imperialism and Western bias. 

Based on the principle of state sovereignty, India’s reservations made against 

CEDAW and the practice of child marriage are evidently made to protect cultural 

diversity. 

 

The seventh Capability is to eliminate all discrimination based on race, sex, sexual 

orientation, ethnicity, caste, religion and national origin. Women and girls are 

discriminated based on their gender, but girls are also discriminated based on their 

age. The Child Marriage Prohibition Act allows for positive discrimination against 

women and girls, trying to be gender sensitive in regards to individual choice and 

maintenance/custody rights. At the same time, the law itself seems to give a lot of 

trust and meaning to the Prohibition Officer and relies on his work to prevent 

marriages by reporting any suspicious activity. This suggests that girl child 

empowerment is hindered by the age factor and that girls might not be suited to act on 

their own to void a marriage, especially after consenting to it. In turn the state tries to 

solve this problem by appointing an officer to act as a pubic servant (Prohibition of 

Child Marriage Act 2007, section 1), but it is hard to address this issue since there 

seems to be no criteria for why this person should be willing to serve this purpose to 
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begin with. Although the law can be considered more gender sensitive than the 

international conventions regarding children’s rights, the reservations made against 

them by the Indian state clearly points to the difficulty in implementing “foreign 

ideas” and accepting a universal overlapping consensus. The law sets the legal age for 

marriage but is challenged by unofficial laws and this is further reflected in the actual 

outcomes deriving from the law’s implementation in society, something that we will 

analyze in the second part of this analysis. 

Feminist	  Reflections	  on	  the	  State	  and	  Women	  as	  Citizens	  

In her book The Scandal of the State: Women, Law, and Citizenship in Postcolonial 

India Rajeswari Sunder Rajan talks about how “[l]iving in the nation today involves, 

also, living with the state” (2003: 1). Her meaning is that we cannot disconnect the 

individual from the state, because we are all citizens in addition to being part of a 

family and a culture (Rajan 2003: 1). The state formation itself is a cultural process as 

well as economic and political. The state is therefore referred to as a society that can 

“uphold patriarchal structures” by keeping the social reforms separate from the state’s 

responsibilities. For Rajan, a feminist political struggle is better directed at the state 

because the state has a responsibility towards its citizens. This is also in line with our 

theory, since state responsibility includes providing the individual with the 

functionings and external capabilities to help them form a conception of what is good. 

This is not telling them how to live, but giving them the option based on universal 

values of a decent life and by setting a threshold. At the same time, feminist authors 

have suggested that defining women and their needs or wants is very difficult, 

because we cannot define women as one homogenous gendered category separate 

from race, class, age and so on (Rajan 2003: 13).  

 

Nivedita Menon, the author of the book Recovering Subversion: Feminist Politics 

beyond the Law, suggests that in Indian politics it has been hard to identify the 

individual from the identity of gender, caste and religion. In such postcolonial 

societies, democracy came before the idea of the individual was conceived on the 

grounds of equal rights for all humans, and community identities were created based 

on caste, religion and ethnicity (Menon 2004: 179-180). What makes you a citizen in 

a nation is thus having rights and knowing that you have them and can use them as a 

free, equal citizen, something that Nussbaum’s theory also proposes. Exercising your 
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rights and being able to engage in politics is thus true citizenship in a nation. At the 

same time, back in 2003, Rajan (2003: 18-19) suggested that the participation of 

women in politics had not gained much success in India and looking at the situation 

today, UN reports show a bigger female participation in local government programs 

“Panchayats”. These local Panchayats are like informal legislatures of traditional 

norms and rules, having jurisdiction over a whole village. They enforce the 

(unofficial) law and have a lot of power, but since most of them only have 

representatives from the dominant castes, some reports show discrimination on 

judgments made against lower castes and/or women (Carrington 2015: 58).  

A solution to this problem would thus suggest using positive discrimination and 

women’s quotas, but if women’s identity cannot be addressed as homogenous, like 

Menon stated, this cannot solve the issue. At the same time, participation at the local 

councils would only empower women politically and not economically (Rajan 2003: 

25). If we want to address the bigger issues of economic empowerment including 

inheritance and maintenance laws, local councils are not the solution. Instead of 

changing the laws that make women and men equal, women are simply being offered 

a small voice according to Rajan (2003: 26). Although I will not address this matter 

any further, this discussion will lead us on to analyse the implementation of the law 

prohibiting child marriage and define the girls’ context in India.  

6.2	  Part	  II	  –	  Implementation	  of	  the	  Law	  

Legal	  Reform	  and	  the	  Hindu	  Law	  

In India, the constitutional language of equality is one of political demands where 

women and the state meet. Since democracy in India is evolving, democratic norms 

are still not in place (Rajan 2003: 23), but criticism of the law can be done in different 

ways. As Domenico Francavilla (2011: 545) suggests, reformist authors tend to 

criticize the law based on the interpretation of the International Human Rights Law, 

while other authors tend to look at the practises affecting women within their cultural 

traditions. A third way is therefore a combination of the two, which is also what I 

suggest Nussbaum is trying to achieve with the Capabilities approach.  

 

Although our theory subscribes to universal values in accordance with the 

International Human Rights Law, the approach is kept culture sensitive to achieve a 
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cross-cultural implementation. For Francavilla (2011: 545), the Hindu Law is in a 

“postmodern phase, beyond the opposition between tradition and modernity”, 

suggesting that it is still evolving. A uniform law applying to all girls equally, like the 

current law prohibiting child marriage, is a positivist approach to legal reform and 

expects the lawmakers to enforce norms in society based on a rational concept of 

what is “good”. This however clashes with the basics of the Hindu model, which is 

relying on the belief that every individual is unique and in need of a “situation-

specific response” (Francavilla 2011: 546). To take the Hindu model seriously, 

legislators have to understand its complexity and require changes within in, not 

simply by referring to International Law.  

 

Francavilla (2011: 546-547) suggests that private law is about social ordering and the 

family law only regulates some aspects of it. The Indian model however does not 

include a single social order, but many different orders based on mainly culture and 

religion. When we introduce a modern law like the Child Marriage Prohibition Act, it 

inevitably leads to a “push-and-pull mechanism”, which will ultimately decide what 

law prevails through its implementation. Because many Hindus live under unofficial 

law instead of state law, the implementation is a “two-way process” that requires the 

cooperation of traditional legal mechanisms. Although the state plays an important 

part in the implementation, Francavilla suggests the outcome will depend on other 

legal forces and their interaction.  

Women	  Claiming	  Their	  Rights	  in	  India	  

The failure of a state’s functioning is in many ways the result of discrimination 

towards women and despite the law’s efforts to change this we can see an absence of 

court convictions telling us the opposite (Rajan 2003: 26). Some feminists therefore 

question the law and its power to change women’s lives. The discrimination cannot 

stop with the power of law as a deterrent and many times the crime statistics portray 

this picture as well, showing how laws are only words on a piece of paper.  

 

One author discussing the power of legal reform and justice is Nivedita Menon. She 

urges us to consider that although social movements might fight to change the legal 

status of women, the potential of seeking greater justice with legal reform might 

already be satisfied (Menon 2004: 204-205). Pressing for additional and more specific 
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laws might therefore not be favourable, as it can have the opposite effect on the 

outcome. Universal laws applying equally to both men and women only seem to 

undermine the customary practices affecting women and girls differently (Rajan 

2003: 32-33). The drive towards greater gender equality is therefore a task for 

women’s movements instead. Although many feminists criticize the state for viewing 

women as sexualized subjects, Rajan proposes that women need to come together to 

change the government’s responsibility and the laws discriminating them. It is an 

opportunity to make a change and help overcome religious, traditional and other 

reasons for “backwardness” within the state (Rajan 2003: 24-25).  

 

Some women’s movements date back to the early nineteenth century when the agenda 

was to end the practice of child marriages and other injustices. Since the 1970s, many 

have also fought for legislative reforms and Dalit movements have become a stronger 

force against the government. One group called the Pink Sari formed in 2006 have 

specifically invested their time in stopping child marriages, rape and other violence 

directed at women. They now have about twenty thousand members and seek justice 

from the society. Surprisingly, Carrington (2015: 65-67) suggests that International 

organizations like the UN and the World Health Organization have only recently 

supported the work of women’s empowerment and other NGOs. This has nevertheless 

increased women’s political participation and their socio-economic equality, working 

towards eradicating child marriages. Local Panchayats are also important to enact 

social change and although their structure can be criticized based on women’s quota 

and representation of women as one gendered group, Nussbaum still stresses the 

involvement of women in decision-making and the increased demand for female 

education, as more mothers urge their daughters to stay in school (Nussbaum 2002: 

105).  

Girl	  Child	  Empowerment	  

The	  Importance	  of	  Education	  

As our analysis suggests and the feminist perspective criticizes, there is an issue of 

legal implementation in India. On the one hand we have the Prohibition on Child 

Marriage Act, being official law applicable to all citizens, and on the other hand we 

have other official or unofficial laws helping or complicating its existence. In 
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accordance with Nussbaum’s theory of Capabilities, the individual choice that is 

given to girls through the law can lead to substantial freedom, but to get there the 

opportunity of ending a marriage needs to be plausible. The state has just as much 

responsibility to help its citizens achieve their full potential, as individuals have to 

strive towards getting them. To understand and realize your capabilities as a child or 

in the future as an adult (the right to bodily integrity, good choices and future non-

discrimination) our theory sees education as something paramount.  

 

In India, if the girl is from a poor family and village, the option of not marrying is 

inevitably limited, and even if she wanted to resist a marriage the girl would need the 

help of adults (like teachers and parents). The state furthermore fails in its 

implementation of the law because it does not provide the girls with a feasible 

alternative to marriage at this point in time, which denies them the substantial 

freedom of choice, but it also fails in giving the parents an alternative to marrying 

their daughters early. The law is promoting child empowerment, but without the 

state’s contribution to the functioning of education and substantial freedom so the 

children and parents can make “educated choices”, the whole capacity of the 

Capabilities approach is not taken into consideration.  

Age	  of	  Consent	  

In her book from 2003, Rajan analyses a case of child marriage closely by looking at 

the older law prohibiting child marriages before 2007. She tells us the story of 

Ameena, a Hindu Muslim girl aged between ten or eleven that was “rescued” by the 

staff on a plane to Saudi Arabia, where her 60-year-old husband was taking her. After 

her “rescue” the city police arrested her husband at the airport in Delhi, while the girl 

was placed at a women’s home when her parents got arrested. Following several 

months of legal disputes, the girl went back home to live with her parents as ordered 

by the Delhi High Court and the parents of Ameena were never sentenced for the 

marriage of their underage daughter (Rajan 2003: 41). In court the defence lawyer 

argued for the fact that the girl never said she did not consent to the marriage and at 

the same time it was argued that the Muslim personal law applied to the accused 

husband. Although the Muslim personal law and the older 1929 Child Marriage 

Restraint Act (CMRA) were in conflict, the state law prevailed and the defendant was 
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tried on all the charges made against him, including abduction and violation of the 

CMRA (Rajan 2003: 45).  

 

As discussed previously, the conflict between the Muslim personal law (MPL) and the 

current Prohibition of Child Marriage Act is still an interesting question today, 

because the civil law in India is sensitive to various religious systems of law. These 

regulate in matters such as marriage, divorce, child custody and property. Although 

there are individual secular laws like the one prohibiting child marriage, a person 

usually belongs to a religious system by birth, which furthermore obstructs the 

superiority of the state individual law (Nussbaum 2002: 99). Being culture sensitive, 

our theory cannot say much about this contradiction in legal rights and how Indian 

legislation should function, but it can suggest that basic human dignity should be 

endorsed no matter what the cultural preferences are. Other forces in society should 

not hinder the capabilities affecting girls’ lives and this is based on the belief in 

universal norms that give girls their right to control their body and life and achieve 

non-discrimination. Still, the question of consent is very much an issue regardless of 

cultural preferences.  

 

In a recent case in 2011 (G.Saravanan vs The Commissioner Of Police [2011] H.C.P 

(MD) No. 190) the Indian High Court in Madras made some general statements 

regarding consent to marriage and custody of the minor girl when both the husband 

and the wife are underage. In one case the minor girl married against her parents will 

and was held in custody by them. She wanted to return to her husband, which she 

married out of love and with consent. The court stated that neither the Hindu Marriage 

Act nor the Prohibition of Child Marriage Act was in breach here because “child 

marriages [are] to be voidable at the option of contracting party being a child”, 

meaning that the girl has to actively choose to oppose the marriage. Furthermore the 

court states that the welfare of the minor is significant and if the minor is old enough 

to form an intelligent preference the court should consider that preference. Since the 

girl was 16 years of age, as shown by her birth certificate, the court took this into 

consideration and concluded that her husband is her “natural guardian” and not her 

father. She expressed a desire to live with her husband and for the court to send her 

back home against her will is not suitable or in the girl’s best interest. It is also against 

Section 21 of the Constitution of India.  
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Consent to a marriage is thus a big challenge for the Prohibition of Child Marriage 

Act and its implementation, especially in the developing world where child marriage 

is the norm and not the exception. If we want to end child marriage, the consent to 

marriage should perhaps be irrelevant for girls under the legal age of marrying, which 

is 18, but at the same time our theory urges us to cherish the right to have an 

individual choice. The liberal discussion thus has to agree to limit children’s choices 

based on their age, which furthermore depends on education as a functioning and on 

the health issues associated with child marriages. Individual choice to marry will then 

depend on the education and the health risks, which gives the state and the law the 

right to limit the individual choices of the girl and the parents.  

 

A second example of this is given by a case at the Delhi High Court (Court on Its 

Own Motion Lajja… vs State [2012]). It asks whether the adult husband of a minor 

girl can be regarded as the lawful guardian and claim her custody, even though the 

parents of the girl did not consent to the marriage. The court found that under the 

Hindu Marriage Act of 1955 the marriage of a minor girl “is not void or voidable”. 

However, it also stated that the “enactment which is of outmost importance with 

regard to the child marriage or for that matter the marriage with a minor girl would be 

the Prohibition of Child Marriage Act, 2006”. Looking at older cases, they found 

support for that, as the Madras High Court also concluded that the Prohibition Act 

was a secular law that would stand above any personal laws. By declaring that the Act 

applies to all citizens, the Parliament allowed the PCM Act to override the provisions 

of the HM ACT [Hindu Marriage Act] if there were any inconsistencies between the 

two enactments. The Prohibition of Child Marriage Act furthermore aims at 

“restraining solemnisation of child marriages” and there is a growing demand for 

making the Act more effective. This is mostly due to the fact that:  

 

“child marriage is a violation of human rights, compromising the development of 

girls and often resulting in early pregnancy and social isolation, with little education 

and poor vocational training reinforcing the gendered nature” (Court on Its Own 

Motion Lajja… vs State [2012]). 
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Although this might be true, other legislative endorsements, which give validity to 

minor’s marriages, are an obstacle for the validity of the Prohibition of Child 

Marriage Act. Gaps still remain and although the practice of child marriage has been 

”discouraged” it has not been banned. Some issues found are that (a) minor girls 

would most likely not void a marriage without the support of their family, (b) 

different religious laws and social customs allow for minors to marry, which has to be 

better dealt with in the Prohibition Act, and (c) the registration of marriages have to 

become compulsory, showing the individual ages of the couple (Deep Ray, cited in 

Court on Its Own Motion Lajja… vs State [2012]). The court furthermore concludes 

that a marriage of a female less than 18 years and a male less than 21 years is not a 

void marriage but a voidable one, which will be valid if none of the two seek to 

declare the marriage as void. The husband has custody of the girl and not the state or 

the girl’s parents. However the interest of the child and its welfare is of paramount 

importance.  

 

The issue of custody takes into consideration the consummation of the marriage and 

the health risks associated with early pregnancies. It is questionable how the girl child 

will be able to void a marriage when she becomes an adult over 18 years, when she 

has not even been in a position to give her consent to the consummation of the 

marriage. The court stated that “[c]onsent of a girl or boy below the age of 16 years 

[is] in most cases a figment of imagination […]”. At the same time if the girl is below 

16 years the consent to marriage should not matter, but there are special 

circumstances that the court may take into consideration. For example if the girl 

affirms her consent when she turns 18. When the girl however is above 16 and gives 

her consent, this will be taken into consideration and depend from case to case on her 

statement (claiming no coercion or influence) and on her maturity, social background 

as well as the age of both partners. This does strengthen the implementation of the 

law considerably, but there is still confusion on the matter, which leads to great 

diversity between cases. It is an ambiguous law that stands between individual choice 

and automatic voidability of child marriages. Despite the rules being in place, out of 

the 111 cases that were reported under the Prohibition Act in 2010, only 11 led to 

convictions (Equality Now 2014: 21). 
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In yet another example of child marriage in Australia instead of India, we can see a 

similar discussion of consent. The girl was finishing year 12 and had a boyfriend she 

though she was going to marry when she travelled to her home country with her 

parents. When they arrived the girl was introduced to another man she was to marry 

instead, and if she refused her father threatened to hurt her boyfriend’s mother and 

sisters. Feeling the pressure and taking the threats seriously, the girl consented to the 

marriage, but when she returned to Australia she withdrew her visa application for her 

husband and applied to the Family Court for an annulment. The court then decided 

that the marriage was void due to the circumstances concerning her consent to the 

marriage being “obtained through duress” and the judge concluded that if cultural 

practices lead to a decision taken without real consent, the law prevails over the 

culture (Kreet & Sampir (2011) FamCA 22, AustLII), cited in Burn 2013). 

Furthermore the legislation in Australia also concluded that a marriage is considered a 

forced marriage if it happens through coercion, threat or deception (Burn 2013).  

 

In contrast to Ameena’s case and the Indian Prohibition Act, the Australian case 

shows how consent given under certain circumstances cannot be trustworthy and it 

also makes a clear distinction between the law and cultural norms. What weakened 

the case for Ameena was her withdrawal of testimony, stating that she is 16 or 17 

years of age and that she gave a false statement to the police because she actually did 

consent to the marriage. The charges were not automatically dropped, but the case 

was weakened and the defendant ended up jumping bail (Rajan 2003: 46-47). 

Although the circumstances might have been different where the Australian girl was 

able to prove her consent was obtained through fear and coercion while Ameena did 

not, it shows how complex this issue is to legislators and courts.  

 

Consent to marriage should nevert be the basis for girl discrimination (Equality now 

2014: 13), but at the same time as we have seen in the recent Indian cases, the girls 

might actually give consent to a marriage that their parents do not approve of. If we 

were to use our theory to analyse this issue instead, it would prove just as difficult. 

Parental coercion or disapproval might be a problem, but non-intervention in peoples’ 

lives is a principle that our theory realizes. To handle this issue in a proper way, we 

therefore have to decide to what extent parents should have the right to be the legal 

guardians of children and address the issue of age to accept girl’s choices to marry 
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early, with or without parental consent. How far a state intervention can go in 

deciding the way families should live their lives is thus the biggest challenge and 

should non the less be context specific. What the theory can suggest is that child 

empowerment through proper education and knowledge about the law is the only 

possibility to create change and value individual choice in this matter. At the same 

time, children and their parents need to learn more about the harmful consequences of 

child marriages as well as the effects on girls’ health.  

Substantial	  Freedom	  

The question of what happens after a child marriage is made void or in Ameena’s case 

after a divorce, is very important. Ameena is still a child, and even if she is “rescued” 

from a marriage to a much older man, she is not left with many options. Although the 

court took a very long time to decide, her parents were the ones who got custody of 

her in the end. The same parents who were willing to “sell” their daughter for money. 

In the end, the state with its bad welfare institutions and Ameena’s parents were the 

only two options left for the child (Rajan 2003: 56). The substantial freedom is not 

present if the girl has no true option to marriage and at the same time this reflects the 

option her parents have to invest in her education.  

 

The High Court and the judges placed a lot of faith in her to decide where she wanted 

to live, stating that she seems mature enough and under no other influence (my 

emphasis) to make a decision to go back home (Rajan 2003: 57-58). But at the same 

time, if Ameena has no other choice than to return home, which she most likely wants 

as a child no matter what her parents did, her withdraw of testimony is in line with her 

desire to do so (Rajan 2003: 59). Conclusively, the possibility to void a marriage also 

raises the question of consent and parental coercion discussed earlier, but at the same 

time, the main issue is still the real and substantial alternative to marriage being 

promoted by the Indian state.  

 

The substantial freedom as defined in out theory does not suggest that girl’s consent 

to marriages will end with an alternative, but weather girls should exercise their right 

to void a marriage or not is beside the point as long as the “real” option is made 

available to them. However, to address the validity of this possibility within the 

Indian state, we need also need to understand how laws empowering children can 
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justify children being the bearers of rights against their family and parents. Analysing 

the Hindu Law and model, we suggested earlier that the culture is very much based on 

family and cultural identities, not individual identity. Although the girl within the 

Australian jurisdiction could exercise her individual right to void a marriage, 

assuming her social context is based on liberalism, we need to address how this 

changes within the Indian context.  

Universal	  and	  Traditional	  Values	  	  

Looking at the older law regulating child marriages before 2006, Rajan mentions that 

there had been no successful prosecutions made under it and that one reason was the 

lack of alternatives for families in poor communities. For change to happen, the 

creation of “suitable conditions” for the law’s implementation has to be in place 

(Rajan 2003: 67). At the same time, Tomkinson (2009) suggested that the new law 

did contribute to change and that there are examples of children preventing their 

marriages from happening. But if we examine the possibility of the new law actually 

being implemented to empower girls, we have to address the cultural and social 

contextual differences. Stronger children’s rights in societies presuppose certain 

principles favouring individual rights, but many criticize this view for being Western 

and contradictory to national interests.  

 

In societies that favour the role of the family more than the role of the individual, this 

change of legal rights can leave the girls without a support structure (Rajan 2003: 69). 

If this is true, Francavillas (2011) suggestion that the push and pull mechanism will 

show which way this shift in social customs will go, can only be a process that has 

now only begun. Although Nussbaum’s theory addresses these issues in 

implementation, it is too weak to tackle the issues of philosophical justification in 

other ways besides a belief in universal truths of human dignity and equality, which is 

also something that Nussbaum acknowledges when she states that the approach is not 

a complete theory. At the same time, this does not make the approach useless in 

suggesting what public goals are favourable to strive for.  

 

If the lack of preparations to create suitable conditions for the law to be implemented 

exists, like Francavilla and Rajan proposes, it is perhaps India’s strive to engage in 

international politics and economy that has brought about this individually based law. 



   43 

As Menon suggests, they [India] have to submit themselves to the terms of 

empowerment and democratisation, if they want to partake in the new and 

international liberal discourse (2004: 178). But modern laws giving the individual a 

greater choice has to be grounded in an understanding of equal rights, gender equality 

and a commitment to these liberal ideas, just like our theory suggests. If we compare 

India to other Western countries and open up the discussion on a legal age to marry, 

we can thus see an ambiguity on the matter. Using a report showing some 

recommendations made worldwide to determine a minimum age for marriage 

(Equality Now 2013), we can see some examples:  

 

• Australia allows children aged between 16-18 to marry with a court approval 

under certain circumstances, however the law applies equally to men and 

women 

• In Bosnia and Herzegovina the Committee is concerned with early marriages 

within the Roma communities, despite legal prohibitions, showing that 44 % 

of the women are married before the age of 18)  

• In Canada the law allows individuals aged 18 or 19 to legally marry, but some 

religious communities allow polygamous relations in Bountiful (a settlement) 

in British Columbia  

• France allows for marriage under the age of 18 for “serious reasons” decided 

by the Public Prosecutor, but they have recently changed the age for women, 

making it the same as men at 18 years after being 15 since 1804  

• In Monaco it is 15 years for girls and 18 years for men with consent, but can 

be lower with exemptions. Although the law discriminates girls, the Civil 

Code determines that the minor is emancipated by the marriage and gains 

legal capacity of an adult  

• New Zealand thought their age limit was too high at 20 years so they lowered 

it to 18  

• In Portugal 16 is an acceptable age with parental consent  

• In Spain a person as young as 14 can marry with a court permission under 

exceptional circumstances  
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• Sweden allows people under the age of 18 to marry with a special permit, but 

the law makes it clear that child marriages or forced marriages conducted 

overseas are not accepted in Sweden 

• The United States has not ratified the CEDAW or the CRC, so there is no 

information on the matter in this report 

 

However, using an article written in the Chicago Tribune by Paul Salopek in 2004, we 

can learn more about America and their view on the matter. A story about a couple in 

love, Liset and James, tells us about a marriage between a girl that was 12 when she 

met her boyfriend and only 14 when she married and had a miscarriage. To keep 

James out of jail for being charged with rape of a minor the marriage was obligatory 

and today they both work an extended amount of hours to survive. Although the 

words “child bride” usually makes us think of forced or arranged marriages in 

developing countries, almost 2 % of all American pregnancies involve married girls 

under the age of 18. At the same time, there is a difference between child marriages in 

America and developing countries, where one is based on the age of marriage (mid- 

or late-teens instead of pre-teens) and on is based on the idea of marrying for “love” 

(Salopeck 2004). The latter idea is substantial because it addresses the issue of 

individual choice and consent. Although Salopeck suggests that many humanitarian 

groups still believe that child marriage violates basic human rights, it seems the West 

has not come very far in comparison on the matter of a legal age to marry. At the 

same time, as shown by the Australian case, the substantial freedom of choice for the 

girl, and the idea of questioning consent to uncover coercion, is not necessarily the 

same in India.  

 

According to the records of the Texas Department of Health, the case of Liset and 

James showed that she was one of almost 60 girls to get married in 2002, at the age of 

14. That was the minimum legal age in Texas with parental consent, and the same 

applied for the states of Alabama, South Caroline and Utah. In New Hampshire, the 

age was 13 and in Massachusetts and Kansas it was 12, with parental consent 

(Salopeck 2004). If we take this into account, the legal age for consent to marry is not 

a universal norm, even though most countries have set 18 as the age that distinguishes 

adulthood from childhood. Within Western societies we could see a great difference 
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in parental consent (Equality Now 2013), which might suggest the change in social 

norms is still ongoing. As Menon argues, rights are not necessarily given to us as 

human beings by our preconceived notions; rather they are constituted by several 

political practices (2004: 208).  

 

The Western change in social customs might be the result of political reform, but at 

the same time we can distinguish these values with the belief that child marriage is a 

harmful practice. Once we agree to that, child or teen marriages become an exception 

rather than the norm and consent to marriage by parents or children will be an act of 

individual choice and substantial freedom, not an act of custom. What thus stands in 

our way is perhaps the greatest difficulty of all, which is not simply to change 

customs, but to reduce the structural obstacles to create alternatives for families, by 

eliminating poverty and providing education. Hopefully one factor will contribute to 

the other and harmful practises will not be part of customs any more, but in the mean 

time girl’s lives are not dismissible and their bodies are certainly not for sale.   

7. Summary and Conclusion 
The issue of universal norms stands as the biggest weakness of Nussbaum’s 

Capabilities approach, but it does not deem the current law in India unnecessary or 

useless. On the contrary, if we agree on a human dignity and believe that the practice 

of child marriages is harmful, the policy goals of every nation should become subject 

to our capabilities as suggested by the theory. It addresses the need for social change 

and a belief in gender equality between the sexes, but as mentioned before the issues 

of poverty and the lack of alternatives to marrying their girls’ young is a great 

obstacle.  

 

Although Western countries have alternatives for girls to marry younger than 18, 

these societies might not always be subject to the same threshold of poverty. With 

Nussbaum’s Capabilities approach we could identify girl empowerment as individual 

choice, which is furthermore constrained by substantial freedom, the age of consent 

and the functioning of education. The current Indian law prohibiting child marriage is 

highly affected by these factors, even though implementation has portrayed some 

limits. The cultural obstacles and the reality of the situation in India have furthermore 
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diminished the law’s implementation, which was suggested by the contradiction 

between a modern law and the traditional Hindu law. At the same time, laws and 

public policies are subject to a process that develops, and even though we can suggest 

primary policy goals with the help of our theory, the implementation has to be further 

contingent on the actual national context.  

 

The report from ICRW showing a decrease in maternity mortality in Asia and a better 

health for girls is still a positive step forward for the whole region, but at the same 

time we need further studies on the correlation between less childbirths and gender 

equality, which affects girls empowerment. We also have to study the influence of the 

Prohibition of Child Marriage Act further to draw more specific conclusions. For 

example, it would be noteworthy to address if women or girls that have the choice of 

ending their marriage, but refrain from doing so, actually use the law as leverage 

towards their husbands. This is important to address if the husband is abusive or 

“forcing” consummation and the girl finds empowerment within the law. Both these 

questions are relevant to appreciate the implementation of the law but beyond my aim 

with this thesis. Nussbaum’s theory targets state policy, and the urgency to let the law 

actually empower girls and women will furthermore depend on the value we give to 

the end in itself and not to the means of population control. Once we decide on what 

norms we want to follow within our national context and subscribe to the equal 

dignity of life for both sexes, further change should be possible based on our theory. 
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