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1 Introduction 
1.1 Background: Mineral Extraction within the Sámi People’s Ancestral Lands 

and the Role of Companies  

Economic globalization and technical developments have paved the way for increased 

extraction of metals or fossil fuels within remote indigenous lands around the world. 

Irrespective of indigenous cultural diversity, indigenous peoples tend to dis-

proportionately suffer from the impact of these projects – sometimes to the extent that 

extraction projects threaten the very survival of their societies, cultures and livelihoods.1 

Therefore, the matter of resource extraction within indigenous lands has become a glob-

ally prioritized human rights issue.2 

 Europe’s indigenous people, the Sámi, have since time immemorial traditionally 

lived integrated with the ecosystem of Sápmi; their traditional and ancestral territory 

situated in northern Scandinavia and the Kola Peninsula of Russia.3 The Sámi tradition-

al lifestyles and livelihoods of for instance fishing, hunting, small-scale farming and 

reindeer herding4 have aimed at leaving as few tracks in nature as possible.5 All liveli-

hoods are interrelated and tightly connected to the use of Sámi traditional lands and 

waters, and further inextricably linked to Sámi cultural identity and cultural life.6 This is 

why the relation to ancestral lands is key for most Sámi that preserve and develop Sámi 

culture, spirituality and self-image.7 

                                                
1 Apart for indigenous peoples’ similar history of human rights violations that have often lead to present 
2 For an overall presentation of the situation of indigenous peoples globally, see report of the UN De-
partment of Economic and Social Affairs, State of the World's Indigenous Peoples (2009). For infor-
mation concerning specifically the situation of indigenous peoples in the context of extractive operations 
within their territories, see e.g. J. Burger, Indigenous Peoples, Extractive Industries and Human Rights, 
requested by the European Parliament's Subcommittee on Human Rights, (2014); Briefing note of the 
International Work Group for Indigenous Affairs, Indigenous Peoples, Transnational Corporations and 
Other Business Enterprises (January 2012), p. 1.  
3 Sápmi constitutes around 40 per cent of the Swedish sovereign territory. There exists historical proof 
indicating that the first Sámi inhabited the Swedish parts of Sápmi around 6000 years ago and already 
around 800 AD there existed an established reindeer-herding system, N. Borchert, Land is Life: Tradi-
tional Sámi Reindeer Grazing Threatened in Northern Sweden (2001), p. 21.  
4 I will use the terms reindeer herding and reindeer husbandry interchangeably. 
5 Samiskt informationscentrum, at http://www.samer.se/4885. See further the website of the Swedish 
Sámi Parliament for more examples of (traditional and modern) Sámi livelihoods, at 
http://www.sametinget.se/1035.  
6 See at http://www.sametinget.se/samer. 
7  Official Strategy of the Swedish Sámi Parliament on the management of natural recourses within 
Sápmi, especially in relationship to minerals and mining, Minerals and Mines in Sápmi (May 2014), 
adopted by the Plenary Assembly. Concerning the relationship with nature, see pp. 10-11. The strategy is 
available at http://www.sametinget.se/87915. On the special communal rights of indigenous peoples, see 
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 Since 2010 the Swedish Constitution recognizes the Sámi as an indigenous people 

and further prescribes a state obligation to promote the opportunities of Sámi to pre-

serve and develop a social and cultural life of their own.8 At the same time, Sweden is 

producing more than 90 per cent of all the iron ore produced in the European Union, of 

which 96 per cent is extracted from the sub-soil of Sápmi. There is further a national 

policy to increase the competitiveness of the mining and minerals industry.9 Recently 

the Swedish Sámi Parliament, the ultimate representative of the Sámi that reside in 

Sweden, has held that it is opposing all further land and water exploitation of Sápmi 

until indigenous human rights of the Sámi are respected in the process.10 Furthermore, 

Sweden is increasingly being criticized for how it deals with Sámi matters, including 

matters that concern mineral extraction.11 Consequently, there seem to be two parallel 

developments regarding the topic of mineral extraction in Sweden. 

 Private companies12 carry out most mineral extraction in Sweden.13 There are cir-

cumstances indicating that the general relation between the extractive companies and 

the affected Sámi communities is problematic. For instance, when a reporter asked 

Clive Sinclair Poulton, the managing director of Jokkmokk Iron Mines AB, the subsidi-

ary of British Beowulf Mining, what the local people thought of the mining project in 

                                                                                                                                          
further S., Wiessner, Cultural rights of Indigenous Peoples: Achievements and Continuing Challenges 
(2011).  
8 See the Instrument of Government of the Swedish Constitution, Chapter 1 Article 2 paragraph 6 and 
prop. 2009/10:80 s. 189. The Riksdag first recognized the Sami as an indigenous people in 1977, and 
further confirmed that the Sámi culture should enjoy special treatment to meet in accordance with interna-
tional legal standards, see KrU 1976/77:43.  
9 Government Offices of Sweden, Swedish Mineral Strategy (June 2013), p. 4; and ft 7, appendix 3. 
10 Swedish Sámi Parliament, Minerals and Mines in Sápmi (2014), p. 6.  
11 For international criticisms see, e.g., the CERD Committee, Concluding observations: Sweden (6 Au-
gust 2013), UN doc. CERD/C/SWE/CO/19-21; Council of Europe, ECRI, Report on Sweden (19 June 
2012); European Council, Advisory Committee on the Framework Convention for the Protection of Na-
tional Minorities, Third opinion on Sweden (23 May 2012); J., Anaya, the former Special Rapporteur on 
the situation of human rights and fundamental freedoms of indigenous peoples, The situation of the Sámi 
people in the Sápmi region of Norway, Sweden and Finland (6 June 2011), UN doc. 
A/HRC/18/35/Add.2; HRC, Report of the Working Group on the UPR: Sweden (16 June 2010), UN doc. 
A/HRC/15/11; Human Rights Committee, Concluding observations: Sweden (7 May 2009), UN doc. 
CCPR/C/SWE/CO/6. For national criticisms see, e.g. Civil Rights Defenders, Joint submission to the UN 
Universal Periodic review of Sweden (26 January 2015) and Varför duckar regeringen om samernas 
rättigheter?, SVT Opinion (6 February 2015); Sámi Parliament (2014), ft 7; Equality Ombudsman (DO), 
Stoppa diskrimineringen av samer med ny urfolkspolitik, Dagens nyheter (16 September 2013); and Swe-
dish Archbishop Antje Jackelén, Samernas urfolksrättigheter måste tas på störe allvar, Dagens nyheter 
(25 January 2015). 
12 The terms extractive companies, business entities, business enterprises, private actors and corporations 
are used as synonyms in this study. 
13 Except for state owned company LKAB, all other companies active in the Swedish extractive industry 
are Swedish companies or subsidiaries to foreign companies.  
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Gállok/Kallak, Sámi traditional territory in northern Sweden, he held up an image of the 

wilderness where the mining would take place to which he infamously replied “What 

local people?”.14 Still, the role of companies in connection to Sámi rights and interests 

is less debated. Instead, the Swedish legal and administrative system appears to trust 

business entities when dealing with Sámi matters in the context of mineral extraction.15  

    

1.2 Aim of Study  

There is a three-partite relationship surrounding the extraction activities within Sápmi 

between the Swedish state, private companies and the indigenous Sámi people.16 To 

better understand why the Sámi – along with many other indigenous peoples globally – 

claim extraction projects to be the biggest threat in modern times to their traditional 

cultures,17 the over arching aim of this study is to look closer at the legal nexus sur-

rounding private mineral extraction projects within the Sámi traditional and ancestral 

territory in Sweden. The over arching aim further comprises of three more concrete 

aims. My first aim is to assess the international standard on indigenous right to free, 

prior and informed consent, which generally constitutes a core issue in the context of 

mineral extraction affecting indigenous every-day lives. My second aim is to examine 

the relation between this right and extractive companies. My third aim is to elaborate 

the Swedish legal context regarding the respect for and protection of indigenous partici-

patory rights in the said context. By assessing international standards in a domestic con-

text my hope is this study will put light on both a particular global issue as well as a 

domestic human rights concern that has lead to growing debate and activism.18  

 
  

                                                
14 Dagens nyheter, Samiska konstnärer tar strid mot ny gruva (3 July 2014). At that time there was and 
had been heavy protests against Jokkmokk Iron Mines’ drillings, both by affected Sámi communities, 
non-Sámi locals as well as a range of human rights and environmental activists travelling from across the 
country. The protest movement was covered in several news outlets, see e.g. at 
http://sverigesradio.se/sida/artikel.aspx?programid=2327&artikel=5604610. The activist movement is 
further the subject of a Bachelor Thesis by E. Strid, “What local People?” (2013). 
15 See S. Funderud Skogvang, Legal Questions regarding Mineral Exploration and Exploitation in Indig-
enous Areas (2013-2014), pp. 326-327, concerning the situation in Norway.  
16 For a useful overview of this legally multi-layered issue, see the report of the former Special Rappor-
teur on the rights of indigenous peoples, Professor Anaya (2013). 
17 Sámi Parliament (2014), ft 7; and Anaya (2011), para. 55. 
18 The fact that the study deals with mineral extraction and not all metals and fossil fuels within indige-
nous territories will not prevent it from being relevant also to these matters.  
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1.3 Scope and Limitations  

As indicated, my intention is to cover several legal fields to demonstrate a part of the 

legal complexity relevant to mineral extraction within Sápmi. There are several limita-

tions to this purpose that will be included in the following text.  

 A wide range of indigenous collective rights generally comes into play in the con-

text of mineral extraction within indigenous territories. The right to free, prior and in-

formed consent (FPIC) contemplated in the UN Declaration on the Rights of Indigenous 

Peoples of 200719 (UNDRIP), is a basic safeguard to ensure other indigenous core 

rights, why I will put focus on the principle of FPIC among other participatory rights.20 

FPIC is only fully expressed in the UNDRIP why the logic focus will be on this docu-

ment. My main focus will be article 32 (2) of the UNDRIP since its wording is particu-

larly relevant in the context of mineral extraction and other land exploitations of indige-

nous territories.21 The legal status of FPIC will only briefly be discussed.22 In order to 

explain the international standard on FPIC, the right to lands, territories and resources 

and self-determination are covered, as they are interrelated with the right to FPIC.23 An 

assessment of the International Labor Organization Convention (No. 169) concerning 

Indigenous and Tribal Peoples in Independent Countries (ILO 169) and the Draft Nor-

dic Sámi Convention will however fall outside the scope.24  

 Concerning the international discourse on corporate responsibility, I will assess the 

issue of how, according to the second pillar of the UN Guiding Principles on Business 

and Human Rights25 of 2011 (Guiding Principles), extractive companies can respect 

                                                
19 General Assembly, UN Declaration on the Rights of Indigenous Peoples (13 September 2007), UN 
Doc. A/RES/61/295.  
20 See chapter 2.2. 
21 Ibid. 
22 For a closer look at this issue, see ILA, Rights of Indigenous Peoples, Interim (2010) and Final (2012) 
reports. The ILA was tasked to investigate the legal status of the UNDRIP under international law.  
23 They further constitute the most important rights for indigenous peoples, due to their deep connection 
with indigenous culture and identity. See ILA (2010), pp. 10-11 and 20. 
24 Importantly, the Swedish, Norwegian and Finnish Governments are currently negotiating with Sámi 
representatives from their respective country about the adoption of a Nordic Sámi Convention, which 
cannot be approved without Sámi consent. The Sámi Council presented the draft in 2008 and the negotia-
tions are ongoing. See further Saami Council, Resolution on the Draft Nordic Sámi Convention; and Sámi 
Parliamentary Conference, Declaration on the Nordic Sámi Convention (20 February 2014).  
25 Report of J. Ruggie, the Special Representative of the Secretary-General on the issue of human rights 
and transnational corporations and other business enterprises, Guiding Principles on Business and Human 
Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework (21 March 2011), 
UN doc. A/HRC/17/31. 
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indigenous rights by using due diligence,26 a core principle in the context of corporate 

responsibility. Other operational principles contemplated in the Guiding Principles se-

cond pillar will not further be examined. My limitation is motivated by the practical aim 

of due diligence to translate responsibility into concrete behavior. The nature of corpo-

rate responsibility as well as the issue of corporate accountability will hardly be treated.  

 To relate to the international standard on FPIC, I will examine how the Swedish 

legal system reflects the content of this right and potentially other participatory rights of 

direct relevance in the context of mineral extraction. As when treating the international 

standard on FPIC, I will in addition give an overview of the protection of Sámi land 

rights in the Swedish framework to put into context the protection of Sámi participation 

in the decision-making process on mineral extraction projects. The historic Swedish 

legal and administrative development that led to colonization of Sápmi by the Swedish 

sovereign state will be limitedly covered.27 Additionally, as indicated, my aim is neither 

to scientifically map the practical behavior of extractive companies in Sweden even 

though some remarks are made on this topic. 

 

1.4 Method and Material  

To meet the over arching aim of study of treating the relation between indigenous rights 

and corporate responsibility in light of mineral extraction affecting Swedish Sámi, both 

international and Swedish law will be included. Consequently, several methods and a 

wide range of legal sources are relevant to this study. First, regarding international law, 

there is no common interpretation on what constitutes the official legal sources in public 

international law, even if Article 38 (1) of the ICJ Statute specifies the sources that, tra-

ditionally, are considered the fundamental legal sources in international law.28 To assess 

the UNDRIP and the Guiding Principles I will mainly rely on international practice 
                                                
26 Due diligence is a general tool for assessing human rights standards and potential human rights viola-
tions in a particular context, the prevention of such violations, as well as the redress and accountability of 
occurred violations. See further chapter 6 and Council of Europe, Ad Hoc Committee on Preventing and 
Combating Violence Against Women and Domestic Violence, The Duty of Due Diligence (21 May 
2010). 
27 However, it is recommended to inform oneself on the historic development to fully comprehend the 
aspects behind the Sámi situation of today. Moreover, for a close description on how metal extraction 
have in fact affected the every-day life of one Sámi reindeer herding community, see Sámi Council and 
Vapsten Sámi village, CERD individual complaint (September 2013). 
28 See O. Bring & M. Said, Folkrätten och Sverige, pp. 27-32. According to Article 38 (1) international 
law is determined by (a) international conventions, (b) international custom, (c) general principles of law, 
and as subsidiary means; (d) judicial decisions and legal doctrine. 
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mostly consisting of soft law instruments, such as pronouncements of different UN bod-

ies. The UNDRIP and the Guiding Principles further constitute non-binding soft law 

documents per se. The general use of soft law instruments when examining the legal 

standard on indigenous rights and corporate responsibility is motivated by the fact that 

the UNDRIP and the Guiding Principles represent the principle global legal frameworks 

within their respective legal fields.29 The international legal field of corporate responsi-

bility, however, is relatively young, which puts limitations on existing material. Con-

cerning the indigenous rights field, international jurisprudence, especially of the 

IACHR, is moreover included.  

 Second, regarding Swedish domestic law, I will use traditional legal method, which 

comprises of the traditional legal sources of written law, preparatory works (förar-

beten), jurisprudence and legal doctrine. To meet my said aim including limitations the 

Swedish Minerals Act, the Environmental Code and the Reindeer Husbandry Act will 

be the main focus. To some extent also regulations of state authorities and other materi-

al (internet sources, etc.) are assessed. In the Sámi legal administrative field there are 

not many leading cases.30 Therefore, Swedish jurisprudence is most often included to 

give examples of how the law is applied by authorities and courts.31  

 

1.5 Term Indigenous/Sámi Used in this Study  

At the international level the purpose of the term “indigenous” is to acknowledge the 

injustices and inequalities that most indigenous groups have experienced and, often, still 

are facing.32 However, there are for several reasons difficult to define this term. From a 

social viewpoint it might not even be necessary, which might partly explain why the 

UNDRIP does not include a definition.33 Although, from a legal perspective, the matter 

is appropriate to examine since a definition decides the scope of application of indige-

nous rights.34 Today the general view under international law is that membership of an 

                                                
29 See O. Salas-Fouksmann, Corporate Liability of Energy/Natural Resources Companies at National 
Law for Breach of International Human Rights Norms (2013), pp. 205-219; and report of the former 
Special Rapporteur, Anaya, The Situation of Human Rights and Fundamental Freedoms of Indigenous 
Peoples (11 August 2008), UN Doc. A/HRC/9/9, para. 85.  
30 See E. Torp, Det rättsliga skyddet för samisk renskötsel (2014), pp. 130-142. 
31 The two main exceptions being Skattefjällsmålet, NJA 1981 s. 1, and Nordmalingsmålet, NJA 2011 s. 
109. 
32 ILA (2010), pp. 6-7. 
33 Ibid. 
34 Ibid. 
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indigenous community is to be ascertained on a case-by-case basis. Further it is based 

upon self-identification and the close relationship with ancestral lands.35 If these main 

criteria are met the provisions of the rights contemplated in the UNDRIP apply.36 There 

are, nonetheless, a few characteristics common to most indigenous peoples around the 

world such as being “the first people” occupying certain lands.37 

 Compared to the definition of the term indigenous found in international law, the 

Swedish legal definition of “Sámi” adds language as prerequisite. According to the view 

of the Swedish state expressed through the Sámi Parliament Act, in addition to self-

identification, a person is considered to be Sámi if he or she either “ensures that he or 

she has or have had the Sámi language spoken at home”; “that any of his or her parents 

or grandparents have or have had the Sámi language spoken at home”; or, “has a parent 

who is or have been listen on the electoral roll of the Swedish Sámi Parliament”.38 Be-

fore the enactment of the Sámi Parliament Act, the type of livelihood pursued by a Sámi 

individual was the central aspect in determining the legal identity of Sámi.39 In this 

study, however, the term Sámi/indigenous will not be identical with the definition of the 

Sámi Parliament Act but rather with the international standard.  

 
 
 
  

                                                
35 ILA (2010), pp. 6-8; ILA (2012), pp. 2-3; and CERD, General Recommendation No. 8, Membership of 
Racial or Ethnic Groups Based on Self-Identification (1990), UN Doc. A/45/18, para. 79.  
36 See ILA (2010), pp. 6-9.  
37 Except for self-identification as a key criterion, according to ILA (2010), pp. 7-9, the characteristics 
are: 1) historical continuity with pre-colonial and/or pre-settler societies; 2) special relationship with 
ancestral lands; 3) distinctiveness regarding their social, economic and political systems; 4) constituting a 
minority within the society in large; and 5) perseverance to maintain and develop their ancestral environ-
ments, social and legal systems and culture as a distinct people.  
38 See Chapter 1 Section 2 of the Sami Parliament Act (sametingslagen).  
39 Samiskt informationscentrum, at http://www.samer.se//1147. Before 1992 only Sámi pursuing reindeer 
herding and being member of a Sámi village was considered Sámi. A Sámi village (sameby) is based on a 
type of Swedish association model, invented by the state, which in reality functions both as a local orga-
nization and a geographical area for reindeer herders; see prop. 1971:51 p. 41. Nevertheless, the old defi-
nition of Sámi explains the thought behind the legal framework on Sámi rights, see chapter 7.  
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1.6 Outline 

This study is divided into nine chapters, whereof this first chapter aims at explaining 

the background and putting the general framework to the topic treated in this study. The 

last chapter, chapter nine, contains a bibliography. Chapters two to eight include the 

overall substantial content connected to the aims of study included earlier in this chap-

ter. Chapters two to four treat the international standard on the indigenous right to FPIC, 

i.e. my first aim. Chapter two first initiates the reader to the UNDRIP and its context, to 

explain why the UNDRIP is such an important document under international human 

rights law. Second, chapter two introduces the reader to the term of FPIC and core Arti-

cle 32 (2) of the UNDRIP in the context of extraction of natural resources within indig-

enous territory. The two core principles, land rights40 and self-determination, constitut-

ing the main substantial aspect of FPIC, are assessed in chapter three. Chapter four 

treats the procedural aspect of FPIC relevant in decision-making processes on mineral 

extraction. Chapters five to six include the international standard on the responsibility 

of extractive companies in relation to FPIC according to the Guiding Principles, i.e. my 

second aim. An introduction to the context and content of the Guiding Principles’ se-

cond pillar on corporate responsibility is given in chapter five. The principle of due dili-

gence as means of companies to comply with the other principles laid out in the Guid-

ing Principles, with focus on FPIC, is examined in chapter six. Chapter seven covers 

the Swedish legal framework connecting to the international standards so far elaborated 

on, i.e. my third aim; where the issue of the legal protection of Sámi participatory rights 

is treated as main focus. Chapter eight contains some concluding remarks and, lastly, a 

summary.  

  

                                                
40 In this study property rights and right to lands, territories and resources (LTRs) will be used as syno-
nyms. 
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2 UN Declaration on the Rights of Indigenous Peoples  
2.1 Adoption, Context and Legal Status 

Given the indigenous peoples’ common history of colonization and human rights viola-

tions the global community has chosen to acknowledge these peoples a collective legal 

status connected to a set of collective rights.41 Indigenous peoples are now to some ex-

tent considered legal subjects under international law.42 In addition, in 2007 after more 

than 20 years of advocacy work and negotiations, the General Assembly adopted the 

UNDRIP with the vote of 144 against four, and with eleven abstentions.43 The UNDRIP 

contains a collection of relevant provisions on indigenous collective rights confirmed in 

a range of international human rights instruments and dealt with by several human 

rights bodies.44 Hence, the UNDRIP is representing ”an authoritative common under-

standing, at the global level, of the minimum content of the rights of indigenous peo-

ples”.45 Sweden voted in favor of the UNDRIP and has as recently as January 2015 

agreed to “[i]mplement effectively the United Nations Declaration on the Rights of In-

digenous Peoples, and establish mechanisms for its full implementation in full coopera-

tion with the Sami people.”46  

 The main binding legal instrument concerning indigenous rights is ILO 169 of 

1989.47 In spite of amounting international recommendations and invitations to ratify 

                                                
41 See the UNDRIP, Preamble; and S. Wiessner, United Nations Declaration on the Rights of Indigenous 
Peoples (2009), p. 1. The legal basis for collective rights for indigenous peoples is Article 1 of the UN 
Charter and Common Article 1 of the ICCPR and ICESCR.  
42 L. Aponte Miranda, The Hybrid State-Corporate Enterprise and Violations of Indigenous Land Rights: 
Theorizing Corporate Responsibility and Accountability under International Law (2007), p. 142. 
43 Furthermore, to this day, all UN member states voting against the UNDRIP have inverted their oppos-
ing views of the UNDRIP and announced their wills to comply with the relevant standards expressed in 
the UNDRIP, ILA (2010), p. 5. 
44 Wiessner (2009), p. 1.  
45 Anaya (2008), para. 85.  
46 See all the recommendations given to Sweden during its second UPR process (26 January 2015), at 
http://www.upr-
in-
fo.org/database/index.php?limit=0&f_SUR=168&f_SMR=All&order=&orderDir=ASC&orderP=true&f_
Is-
sue=All&searchReco=&resultMax=300&response=&action_type=&session=&SuRRgrp=&SuROrg=&S
MRRgrp=&SMROrg=&pledges=RecoOnly. 
47 ILA (2010), p. 6. See also Common Article 1 of the ICCPR and the ICESCR for the protection of in-
digenous rights, and Article 27 of the ICCPR. Article 27 protects cultural rights of minorities, but the 
Human Rights Committee has interpreted Article 27 widely, as comprising the protection of the indige-
nous right to their lands and resources. See e.g. the case of Ángela Poma Poma v. Peru (2009). Moreover, 
protection for indigenous rights is given by the CERD, IACHR and the Committee of the CRC. Further-
more, ECHR has prospects to be useful in indigenous litigation in Europe, although the ECtHR so far 
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ILO 169, Sweden has chosen not to sign neither ratify the convention.48 By now, there 

have been several Swedish Government Official Reports and international criticisms 

pointing at the need for a legislative clarification and a reinforcement of Sámi rights, 

especially land rights.49 In chapter seven essential Swedish legislative aspects of land 

and participatory rights relevant in the context of mineral extraction within Sápmi are 

elaborated.  

 The political significance of the UNDRIP cannot be understated, although it is fur-

ther crucial to understand its legal effects for UN member states.50 According to UN 

practice, a declaration is a solemn instrument resorted to “only in very rare cases relat-

ing to matters of major and lasting importance where maximum compliance is ex-

pected” of member states.51 Nonetheless, a UN declaration is by its nature a non-bind-

ing document for member states.52 UN declarations can, however, become binding by 

forming part of customary international law.53 In fact, according to the International 

Law Association (ILA) and other prominent international experts on international in-

digenous rights law, this has occurred with the UNDRIP, in part.54 In addition, the for-

mer Special Rapporteur, Professor James Anaya, has asserted that “a commitment to 

these rights should not be obscured by a discussion about whether or not it is a legally 

binding document […] Implementation of the UNDRIP should be regarded as a politi-

cal, moral, and legal imperative without qualification.”55 

 The debate is now circling around what parts are binding for states, together with 

the actual scope of these parts.56 Thus, one has to assess separately the rights articulated 

                                                                                                                                          
provides no landmark case on collective rights of indigenous peoples, S.J. Rombouts, Having a Say: 
Indigenous Peoples, International Law and Free, Prior and Informed Consent, p. 219; and T. Koivurova, 
Jurisprudence of the European Court of Human Rights Regarding Indigenous Peoples: Retrospect and 
Prospect (2011), pp. 1-37. 
48 See e.g. HRC, UPR: Sweden (26 January 2015). The session is available on UN webcast, at: 
http://www.upr-info.org/en/webcast/Sweden/Session-21---January-2015. The official reason not to sign 
or ratify ILO 169 appears to be that the Swedish Government considers that Sweden, in most parts, com-
ply with the provisions of the ILO 169, see chapter 7.4.2.  
49 Regarding Swedish Government Official Reports, see e.g. SOU 1999:25, SOU 2001:101 and SOU 
2005:116. Concerning international criticisms, see ft 11.  
50 See Anaya & Wiessner, The UN Declaration on the Rights of Indigenous Peoples: Towards Re-
empowerment (2007). 
51 Report of the Commission on Human Rights (14 April 1962), UN doc. E/3616/Rev.l, para. 105. 
52 See Article 12 of the UN Charter. 
53 The most prominent example is the UDHR of 1948, which is binding in part. 
54 ILA (2012) and Res. No. 5/2012, Rights of Indigenous Peoples.  
55 Statement by Anaya (18 October 2010), General Assembly, UN doc. GA/SHC/3982/. 
56 See ILA (2010), pp. 26-29. The ICJ judgment of North Sea Continental Shelf Case (1969), paras. 73-74 
is the traditional departure point when discussing the status of customary international law. For an ampli-
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in the UNDRIP to conclude whether a particular right is binding as well as its actual 

contours. What is clear, however, is the solid support found in international law for all 

the rights articulated in the UNDRIP.57 Furthermore, international law on indigenous 

peoples is presently developing in a rapid manner.58  

 

2.2 The Right to Free, Prior and Informed Consent of Article 32 (2)  

The principle of FPIC is claimed to constitute a key principle in the protection of indig-

enous rights, particularly in the context of mineral extraction within indigenous territo-

ries such as Sápmi.59 FPIC finds its source in human rights, pragmatism and the histori-

cal understanding of indigenous peoples’ experiences of oppression and colonization, 

and the fact that the extractive industry – due to inherent power imbalances of economic 

resources, knowledge and capacity – has the potential to worsen those historical disad-

vantages.60 The fact that mineral extraction can have devastating social and economic 

effects on an indigenous community motivates an expected minimum level of conduct 

in the context of mineral extraction for which the state bears the primary responsi-

bility.61 

 Out of several international law instruments the principle of FPIC has only entirely 

been pronounced in the UNDRIP of 2007. Many provisions in the UNDRIP stipulate 

the principle of FPIC.62 Particularly Article 32 (2) is relevant for the protection of in-

                                                                                                                                          
fication of the case see ILA, Final Report on Statement of Principles Applicable to the Formation of Gen-
eral Customary International (2000). See T. Ward, The Right to Free, Prior, and Informed Consent: In-
digenous Peoples' Participation Rights within International Law (2011), pp. 58-59.  
57 Ward, pp. 58-59. Especially, there is support in terms of international practice of UN treaty bodies and 
jurisprudence within the Inter-American system. A growing number of states comply with the provisions 
through their legal frameworks, including domestic constitutions, or through the behavior of authorities 
and courts; Wiessner (2009) p. 6. Positive examples of state practice constitute states such as Bolivia, the 
Philippines, Australia, Canada and Malaysia, see EMRIP, Final Report of the Study on Indigenous Peo-
ples and the Right to Participate in Decision-Making (17 August 2011), UN doc. A/HRC/18/42, paras. 
63-76. See further Article 37 of the UNDRIP. 
58 ILA (2010), pp. 43-51. 
59 Rombouts (2014), p. 20. 
60 EMRIP, Follow-Up Report on Indigenous Peoples and the Right to Participate in Decision-Making, 
With a Focus on Extractive Industries (16 August 2012), para. 29. 
61 See Working Group on Indigenous Populations, Working Paper: Standard-Setting: Legal Commentary 
on the Concept of Free, Prior and Informed Consent (July 14, 2005).  
62 See Articles 10, 11 (2), 19, 28, 29 (2) and 32 (2). See ILA (2010) pp. 14 and 24; ILA (2012) p. 3; and 
report of Anaya, Promotion and Protection of all Human Rights, Civil, Political, Economic, Social and 
Cultural Rights, including the Right to Development (15 July 2009), UN doc. A/HRC/12/34, paras. 43 
and 63. For other types of participatory rights in the UNDRIP, see e.g. Articles 5, 11, 18, and 20.  
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digenous peoples in the context of extractive projects.63 It prescribes the duty for States 

to consult and cooperate in good faith with the indigenous peoples concerned through 

their own representative institutions in order to obtain their free and informed consent 

prior to the approval of any project affecting their lands or territories and other re-

sources, particularly in connection with the development, utilization or exploitation of 

mineral, water or other resources.  

 In the UNDRIP, FPIC is articulated as a procedural right derived from the right to 

self-determination.64 FPIC aims at safeguarding and enhancing all the indigenous sub-

stantive rights, which is what justifies indigenous peoples’ FPIC claim.65 Although, 

FPIC should also – due to the holistic relation between indigenous rights (as with all 

human rights)66 – substantially be seen as belonging to a wider framework of indige-

nous rights such as indigenous right to lands, territories and resources, self-deter-

mination and effective participation.67 The principle of FPIC is a natural extension of 

those rights and at the same time it also constitutes a cornerstone of those rights.68  The 

underlying substantial principles explain why the FPIC claim of indigenous peoples is 

so central when their lands become the target for the extractive industry.69 

 Over the last few years FPIC norms have been included in a big number of inter-

national and regional legal documents, case law, official policies, guidelines and rec-

ommendations. To include a few examples, FPIC requirements are mentioned in the 

context of ILO,70 the Human Rights Committee, the CERD, the CESCR, the EU, as 

well as the African and Inter-American human rights systems. Specific platforms within 

the UN system that deal with FPIC are the PFII, the EMRIP and the Special Rapporteur 

                                                
63 EMRIP (2012), para. 11. 
64 Anaya (2013), para. 28. 
65 Rombouts p. 31; and EMRIP (2012) para. 36.  
66 For further information on the holistic regime of indigenous rights, see e.g. H. Quane, A Further Di-
mension to the Interdependence and Indivisibility of Human Rights?: Recent Developments Concerning 
the Rights of Indigenous Peoples (2012), pp. 50-83.  
67 Rombouts, p. 20.  
68 It is particularly visible in international practice that FPIC has sprung from the core rights of self-
determination (Common Article 1 of the ICCPR and the ICESCR), property (Article 21 of the IACHR), 
non-discrimination (Article 5 of the CERD) and culture (Article 15 of the CESCR and Article 27 of the 
ICCPR). See Ward, pp. 54-64; EMRIP (2012), para. 44. 
69 See Rombouts, p. 25. 
70 FPIC is to some extent buttressed by the ILO 169 (regarding forced relocation, Article 16). However, 
ILO 169 emphasizes the role of effective consultation in regards of exploitation of natural resources, see 
Article 6. 
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on the situation of human rights and fundamental freedoms of indigenous peoples.71 So 

far, the human rights bodies in the Inter-American system provide the most elaborate 

explanation of FPIC.72  

 Due to the well-documented impact by extractive companies on the lives of indige-

nous peoples around the world, there is a clear trend towards recognizing the indigenous 

right to FPIC as belonging to customary international law.73 Contributing in this direc-

tion, the General Assembly at the 2014 World Conference on Indigenous Peoples reaf-

firmed its “support for the Declaration and […]  commitments made in this respect to 

consult and cooperate in good faith with the indigenous peoples concerned through their 

own representative institutions in order to obtain their free, prior and informed consent 

before adopting and implementing legislative or administrative measures that may af-

fect them [...].”74 What is contested regarding FPIC as a customary international law 

standard is primarily the indigenous right to have the final word on whether extraction 

should take place or not, an issue which will be developed below.75  

 In the following chapters I will continue treating my first aim of study by, first, as-

sessing the substantial aspect of FPIC by explaining the international standard of in-

digenous property rights and self-determination (chapter three); and second, examining 

the procedural aspect of FPIC by going through the key elements of this right (chapter 

four), of which the focus will be on consent as the fourth element. 

  

                                                
71 See Rombouts, pp. 217-218. For an overview of the international platforms, see pp.195-219.  
72 Rombouts, p. 219, see pp. 219-318. The IACHR case of the Saramaka People v. Surinam (2007) pro-
vides the most thorough assessment of indigenous property and participatory rights.  
73 ILA (2012) pp. 6-7.  
74 Outcome Document of the World Conference on Indigenous Peoples (22 September 2014), UN doc. 
A/RES/69/2, para. 3. 
75 Wiessner, Re-Enchanting the World: Indigenous Peoples’ Rights as Essential Parts of a Holistic Hu-
man Rights Regime (2010), p. 281. 



 
 

20 

3 Principles of FPIC: Right to Self-Determination and Lands, 

Territories and Resources  
3.1 Right to Self-Determination 

The idea of self-determination has been described as the “heart and soul” of the global 

indigenous peoples movement, because it is the historical experience of lacking self-

determination that resulted in human rights abuses of indigenous peoples.76 Article 3 of 

the UNDRIP affirms that indigenous peoples have the right to self-determination. By 

virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development. 77  Simply put, the principle of self-

determination aims at making it possible for indigenous peoples to decide their own 

choices in life. Typically, indigenous self-determination is not taking its departure point 

in a materialized definition of accumulation and wealth, but is seen from a spiritual, 

cultural and political perspective.78 

 The discourse on self-determination has had a controversial nature, since it has 

sometimes been contemplated as calling into question the sovereignty or territorial in-

tegrity of states. 79  Nevertheless, according to the former Special Rapporteur, the 

UNDRIP resolves the debate about self-determination since self-determination accorded 

to indigenous communities is an internal one, not granting them a right to secession.80 

Thus, it is no longer debated whether there exists a right to cultural self-determination 

of indigenous peoples, but rather what the contours of the said right are, especially in 

                                                
76 Rombouts, p. 32.  
77 There are provisions in the UNDRIP specifying the meaning of Article 3. See e.g. Articles 4, 5, 18 and 
19. The right to self-determination is further confirmed in several other human rights instruments such as 
Common Article 1 of the ICCPR and the ICESCR. 
78 See e.g. Indigenous Peoples’ Proposed Amendments relating to the Right of Self-Determination (20 
September 2004), submitted by African Indigenous Peoples Caucus, Arctic Indigenous Peoples Caucus, 
Asian Indigenous Peoples Caucus, Latin American Indigenous Peoples Caucus, Pacific Indigenous Peo-
ples Caucus, American Indian Law Alliance, Assembly of First Nations, Congress of Aboriginal Peoples, 
Grand Council of the Crees (Eeyou Istchee), Innu Council of Nitassinan, Native Women’s Association of 
Canada, RAIPON (Russian Federation); and Wiessner, Indigenous Sovereignty: A Reassessment in Light 
of the UN Declaration on the Rights of Indigenous Peoples (2008).  
79 The Supreme Court of Canada has treated the issue when a people may secede; see Secession of Que-
bec (1998), para. 138. 
80 International Conference on Sámi Self-determination, Intervention by Professor Anaya, The Right of 
Indigenous Peoples to Self-determination in the Post Declaration Era (4 February 2008). See also Article 
46 (1) of the UNDRIP, which protects the sovereignty and territory of states.  
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the context of mineral extraction. The uncertainty of the contours of indigenous self-

determination puts an obstacle to its use in court proceedings.81 

 It is no longer controversial to claim that, substantially, self-determination requires 

autonomy82 of indigenous peoples, influence in decision-making on issues that affect 

them, and to some extent even economic control over natural resources. Otherwise both 

their right to self-determination and right to lands and resources would be pointless.83 

Hence, the respect for indigenous lands, territories and resources is key for indigenous 

peoples being able to enjoy their self-determination, and vice versa.84 It has moreover 

been argued that the right to self-determination is primarily a participatory principle, 

especially in the context of resource extraction, since most indigenous peoples are 

forced to enter into relationships with institutions of sovereignties in which they re-

side.85 This background makes FPIC provide one of the best means to realize indige-

nous self-determination.86 

 

3.2 Right to Lands, Territories and Resources 

The Sámi claim an inextricable link between their culture and the lands of Sápmi. Their 

claim is in line with the general prerequisite of indigenous peoples around the globe.87 

Article 26 (2) is the core provision in the UNDRIP on indigenous right to lands, territo-

ries and resources (LTRs) under current possession for indigenous communities affect-

ed by extractive projects.88 It specifies that indigenous peoples have the right to own, 

use, develop and control the lands, territories and resources that they possess by reason 

of traditional ownership or other traditional occupation or use, as well as those which 

they have otherwise acquired. The ILA, consisting of prominent international law ex-

                                                
81 M. Åhrén, International Human Rights Law Relevant to Natural Resource Extraction in Indigenous 
Territories – An Overview (2014), pp. 35-36. 
82 By autonomy I refer to separate and distinct judicial and administrative systems decided by the indige-
nous people concerned. See the description made by José Martinéz Cobo, Final Report on the Study on 
Discrimination Against Indigenous Populations (14 July 1983), Un doc. E/CN.4/Sub.2/1983/21/Add.8, p. 
53. 
83 Rombouts, pp. 68-71. The EMRIP (2012), para. 13, has stated “international law has developed a clear 
principle of the right of indigenous peoples to permanent sovereignty over natural resources”. EMRIP is 
thus extending the principle of permanent sovereignty to cover indigenous traditional resources. Compare 
the view of Rombouts who maintain this issue is contested, p. 71. 
84 Rombouts, p. 32. 
85 Ibid, p. 73; Åhrén (2014), pp. 35-36. 
86 Rombouts, p. 73. 
87 See Manila Declaration (2009). 
88 ILA (2010), p. 22. 
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perts, considers the indigenous right to LTRs contemplated in Article 26 (2) legally 

binding on states since Article 26 (2) summarizes customary international law on indig-

enous property rights.89  

 There is no accepted definition of LTRs in the UNDRIP. The main reason is the 

difficulty with existing vocabulary of non-indigenous languages to fully express the 

special relation between indigenous peoples and their LTRs, which has little material 

connotation. Rather, property has an essential cultural, spiritual and psychological im-

portance for indigenous peoples, which decides their individual and collective identi-

ty.90 However, there are several questions to which international law provides no clear 

answers. For instance, it is not altogether apparent whether indigenous land rights re-

quire features such as consistent use, proof of use since time immemorial, the time of 

conquest or the establishment of the modern state.91 For indigenous peoples, such as the 

Sámi, such evidence can be complicated to obtain since activities and lifestyles often 

aim at leaving as few marks as possible in nature.92 Irrespectively, in line with the prin-

ciple of discrimination courts should interpret indigenous property rights by using in-

digenous standards.93   

                                                
89 ILA (2010) pp. 22-23 and ILA (2012), p. 23. According to ILA (2012), a growing number of states are 
incorporating land rights in their domestic legislation, restitute traditional lands, and refuse to grant ex-
ploitation projects that would negatively affect indigenous communities, see pp. 23-26. Furthermore, 
Article 26 (2) is in line with a vast range of other international instruments, such as the ILO 169 (Article 
14) and IACHR (Article 21), as well as international jurisprudence: e.g. the IACHR cases Mayagna (Su-
mo) Awas Tingni Community v. Nicaragua (2001), Sawhoyamaxa Indigenous Community v. Paraguay 
(2006), Saramaka (2007) and Xákmok Kásek (2010); the ACHPR case of Centre for Minority Rights 
Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v. 
Kenya, Communication No. 276/2003 (2010); HRC, Bernard Ominayak, Chief of the Lubicon Lake Band 
v. Canada (1990); the CERD decisions on Australia (11 August 1998), New Zealand (11 March 2005) 
and Surinam (18 August 2006). Moreover, Article 26 (2) is in line with innumerous soft law instruments 
and statements by UN experts, see e.g. the Expert Seminar on Indigenous peoples’ permanent sovereignty 
over natural resources and their relationship to land (5 May 2006), reports by Special Rapporteurs on 
indigenous peoples, e.g. R. Stavenhagen, Mission to Guatemala  (24 February 2003), Human Rights 
Committee, Concluding Observations: the United States of America (15 September 2006); CESCR, Gen-
eral Comment No. 21 (2009).  
90 Wiessner (2010), 239 ff. IACHR has stated ”the close ties of indigenous peoples with the land must be 
recognized and understood as the fundamental basis for their cultures, their spiritual life, their integrity, 
and their economic survival.” Case of the Mayagna (Sumo) Awas Tingni (2001), para 149. 
91 See Wiessner (2010), p. 287. 
92 Borchert, p. 21.  
93 See Åhrén (2014), pp. 27-30.  
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 Regarding the substantial content of indigenous LTRs, on the one hand, they are to 

be broadly interpreted and defined on a case-by-case basis.94 On the other hand, the sub-

stantial effects of Article 26 (2) are not as clear-cut as they first appear. Although there 

is growing support in international law to claim that indigenous peoples also possess 

resources they cannot control – such as sub-soil resources residing in their traditional 

lands and periodic land use – if their physical and cultural survival is fundamentally 

linked to the resources at issue.95  

 Especially the case law of the Inter-American system has provided an enhanced 

understanding of the meaning of substantial indigenous property rights, which can be 

extended to cover the rest of the planet.96 For instance, the IACHR has asserted that, in 

the context of mineral exploitation projects, three safeguards should be put in place in 

order for a state to comply with its duty to protect indigenous LTRs: prior assessment of 

environmental and social impacts and subsequent safeguards; consultation in good faith 

where the indigenous people can effectively participate; and, benefitting of the indige-

nous community of the extractive activities. Otherwise the concession grant will consti-

tute an infringement of the right to property.97  

 In consequence, indigenous property rights have been considered to be more suc-

cessful than self-determination in claiming indigenous rights to influence decision-

making on mineral extraction.98 Particularly if property rights are understood in the light 

of the right not to be discriminated against, which prevents an arbitrary loss of property 

by enforcing the same safeguarding principles for infringing property rights as with 

individual property rights.99 What is more complicated to determine, however, is tradi-

tional ownership, occupation or use when lands have been lost and now are formally 
                                                
94 ILA (2012), p. 28. See also A. Regino Montes and G. Torres Cisneros, The United Nations Declaration 
on the Rights of Indigenous Peoples: the Foundation of a New Relationship between Indigenous Peoples 
(2009), p. 161.  
95 ILA (2010), pp. 21-22, The IACHR has held in the Saramaka case (2007), para. 122, concerning the 
interpretation of Article 21 that “the right to use and enjoy their territory would be meaningless in the 
context of indigenous and tribal communities if said rights were not connected to the natural resources 
that lie on and within the land”.  
96 See ILA (2012) pp. 27-28. 
97 See Saramaka (2007), para. 154. If there are no such mechanisms, there is a state duty to protect the 
lands against interferences from private actors, particularly; there should be no granting of concessions 
regarding exploitation that could harm the spiritual relation to their lands, Xákmok Kásek case (2010), 
para. 112. 
98 See Hubbard, Mining in Greenland and Free, Prior and Informed Consent: a Role for Corporations? 
(2014), p. 102; Åhrén (2014), pp. 21-37. Also compare the wordings of Article 26 (2) and Article 32 (2) 
of the UNDRIP. 
99 Åhrén (2014), pp. 30-31. 
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owned by the state, non-indigenous individuals or other indigenous groups.100 A situa-

tion as such poses high demands on the state to effectively solve the practical difficul-

ties arising from conflicts of interest having been allowed to grow during years of state 

inaction after colonization took place.  

  

 

  

                                                
100 See ILA (2010), p. 21.  
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4 Procedure of FPIC: the Decision-Making Process 
4.1 Elements of FPIC 

The obligation of FPIC comprises of four elements that individually have to be met to 

make FPIC agreements valid. First, the consent must be free, meaning the indigenous 

peoples being able to act independently and with discursive control, e.g. without pres-

sure, manipulation or intimidation.101 Second, the consent should be prior to any final 

decision-making of a certain measure, which practically means that the community 

should have enough time to consent (or not to consent) before the decision is made to 

conduct extractive activities. Furthermore, prior means that consultations should take 

place at the earliest stage of project planning as possible.102 The third element, in-

formed, refers to the access to clear, sufficient and relevant information of the indige-

nous community affected, beyond a mere description of the project and including both 

actual and potential impacts from both a social, health, environmental and economic 

aspect.103 The third element implies that the company, due to the internal information 

sources it resides on, has an important role in making sure this element is satisfied. The 

fourth element is consent, which I will further elaborate in the following section. 

 

4.2 Fourth Element: Consent 

4.2.1 Participation, Consultation and Consent   

Indigenous participation, consultation and consent in matters that concern them consti-

tute one of the most pressing concerns of indigenous peoples globally.104 A common 

notion among participatory rights of indigenous peoples is effective participation or 

consultation. The role played by effective participation or consultation for the full pro-

tection of both collective and individual rights of indigenous peoples is absolutely 

core.105 Therefore, the concept is today considered binding on all UN member states 

through customary international law.106 The meaning of participation or consultation is 

                                                
101 Rombouts, p. 403. Positive coercion like bids or offers would be considered free.  
102 Hubbard, p. 106. Compare Article 15 (2) of ILO 169. 
103 IACHR case of Kichwa Indigenous People of Sarayaku v. Ecuador (2012), paras. 126 and 208.  
104 ILA (2010), p. 24. 
105 Rombouts, p. 399. 
106 Åhrén (2014), pp. 33-35. 
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ambiguous although FPIC to some extent clarifies the notion, and gives it a more practi-

cal approach.107  

 Consultation is the means through which consent is achieved. In the context of min-

eral extraction, consent provides justification for activities that would otherwise infringe 

upon indigenous rights, thus it functions as a waiver of human rights.108 Moreover, 

when undertaking to consult with the affected indigenous community, it is the substan-

tive quality of the consultation process that is the core issue at stake. Consequently, it 

cannot matter if it is the state or the extractive company that obtain the consent, other-

wise it could undermine the substantive nature of the consent.109 However, the primary 

responsibility of the state to consult the indigenous peoples cannot be avoided by dele-

gating it to a private party.110 In addition, there are a few general principles of good 

faith negotiations, respectful dialogue, and room for review and for renegotiation that 

always should be met to comply with the overall duty of FPIC.111 The main practical 

issues that the extractive industry has to address for a consent to be real are numerous 

and will be further assessed in chapter six in relation to the principle of due diligence. 

 

4.2.2 Obtaining or Seeking Consent: General Rule  

The CESCR expressed in 2004 “deep concern that natural extracting concessions have 

been granted to international companies without the full consent of the concerned com-

munities.”112 Nonetheless, it is disputable whether the duty prescribed by FPIC in the 

UNDRIP, as contemplated in Article 32 (2), goes further than the requirement of seek-

ing consent from the affected indigenous community.113 However, the right to veto is by 

some scholars argued as essential to give meaning to the right to lands and self-

determination.114 As with indigenous self-determination and control over LTRs, from a 

traditionalist perspective, the issue is controversial since it goes contrary to the idea of 

state sovereignty over natural resources. 115 Additionally, some would consider the fact 

                                                
107 See Hubbard, p. 106; and Rombouts, p. 399.        
108 Rombouts, p. 401. 
109 The UNDRIP and ILO 169 both support the content being prioritized over the procedure of the consul-
tation process, see Hubbard pp. 116-117. 
110 Case of Sarayaku (2012), para. 187. 
111 Ibid, para. 186; and Rombouts, p. 401. 
112 CESCR, Concluding observations: Ecuador (7 June 2004), para. 12. 
113 ILA (2010), p. 14. 
114 Ward, p. 55. 
115 ILA (2010), p. 14. 
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that a minority can oppose majority-supported decisions as running contrary to the fun-

damental democratic idea of majority rule.116  

 The actual wording of Article 32 (2) “in order to obtain their free and informed con-

sent”,117 supports the object and purpose of the UNDRIP in expressing an indigenous 

right of veto.118 During the drafting process the word “obtain” was preferred by the ne-

gotiating parties over “seek”.119 Besides, five states that voted for the UNDRIP, includ-

ing Sweden, felt the need to explicitly reject in their explanation of vote the possibility 

to interpret Article 32 (2) as giving indigenous peoples a right to veto decisions on ex-

tractive activities affecting their LTRs. 120  These circumstances support the inter-

pretation that the wording “obtaining consent” essentially means a right to veto; and not 

only good faith consultations allowing effective participation for the indigenous com-

munity concerned. The legal discussion on whether this content also reflects customary 

international law constitutes a separate issue. 

 In terms of customary international law, an overall right to veto was rejected by the 

ILA in 2012, due to the international and domestic practice being still too hetero-

geneous.121 However, at the same time, ILA recognized that both state and international 

practice are more oriented towards recognizing a duty to obtain consent than seeking 

consent. Especially international practice, including both jurisprudence and non-binding 

interpretation of legal instruments such as the CESCR’s assertion previously mentioned, 

is increasingly in favor of FPIC comprising a right of veto.122 Presently, there is an im-

                                                
116 E.g. in Sweden, to compare there is no possibility for people with individual property rights to veto a 
decision that would otherwise infringe their right to property. See ILA (2010), p. 14. 
117 Emphasis added. 
118 See Koivurova, p. 13. See also Article 31 (1) of the VCLT and ft 62. 
119 ILA (2010), p. 24. 
120 Ibid.  
121 However, a general right to veto ”seems to exist with respect to measures of relocation of indigenous 
peoples from their lands or territories, measures resulting in the taking of indigenous peoples’ cultural, 
intellectual, religious and spiritual property or lands, territories and resources, as well as measures of 
storage or disposal of hazardous materials in the lands or territories of indigenous peoples.” ILA (2012), 
p. 7. 
122 ILA (2012), p. 6. For a relevant alignment of pertinent domestic, regional and international practice 
regarding FPIC, see ILA (2010 and 2012) and Wiessner (2010), p. 281. To include some examples of 
international practice, the IACHR in the Saramaka case, para. 137, which referred to Article 32 (2) of the 
UNDRIP, did pronounce that “in addition to the consultation that is always required when planning de-
velopment or investment projects within traditional Saramaka territory, the safeguard of effective partici-
pation that is necessary when dealing with major development or investment plans that may have a pro-
found [in para. 134: ”major”] impact on the property rights of the members of the Saramaka people to a 
large part of their territory must be understood to additionally require the free, prior, and informed con-
sent of the Saramakas in accordance with their traditions and customs.” See also several CERD state-
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plementation gap between current international standards and domestic legal frame-

works and administrative measures.123  

 Acknowledging the fast international legal development of FPIC, Professor Anaya 

has asserted that the general rule for extractive activities to take place within indigenous 

traditionally owned or occupied lands is when the affected indigenous community gives 

its consent.124 Also in the light of property rights as basic source of FPIC, it can be seen 

as discriminatory if FPIC did not grant them a right to control who can enter their prop-

erty, when this is the known legal effect of holding individual property rights.125 Fur-

thermore, even though there exists a FPIC, it must be obtained “on just terms that are 

protective of indigenous peoples rights” – because only then will the principle of FPIC 

fulfill its protective purpose.126 Regarding the burden of proof, when FPIC is given 

there is a presumption that the limitations on the rights are permissible. Conversely, if 

consent is not given the state has the burden to demonstrate that no rights have been 

violated, or that the violation is valid.127 

 

4.2.3 Legal Exceptions to the General Rule 

To understand the scope of the international duty to obtain indigenous consent when 

actors plan to extract minerals from the sub-soil of indigenous lands, the fundamental 

question is how one defines the exception, in other words when expropriation of indige-

nous LTRs is justified. Anaya has elaborated on a few key principles that together sug-

gest the contours of the exception possible to FPIC. First, the extractive industry can go 

forward with its plan if the substantive rights of the indigenous people in relation to 

                                                                                                                                          
ments, e.g. CERD (1997), Concluding observations: Peru (2009), para. 14, Ecuador (2008), para. 16, 
Guatemala (2010), para. 11; EMRIP (2012) paras. 8-14, 44 and Annex No. 4 (2012); and CESCR (2009), 
paras 36-37. For international practice against a right to veto, see e.g. PFII, Fact Sheet (21 October 2007), 
para. 5, although this practice is ten years old and was expressed before the adoption of the UNDRIP. See 
also to that effect ILO 169 Article 6 and 16 (containing the wording “seek”). 
123 Ward, pp. 83-84. International practice should to some extent be considered as reflecting state practice, 
since the international bodies are created by states, and sometimes even comprised of state representatives 
such as HRC. However, direct state practice is needed to meet the conditions of a customary international 
norm. 
124 Anaya (2013), para. 27. The obligation only to seek consent appears to exist when an activity might 
affect indigenous peoples.  
125 See Åhrén (2014), pp. 30-31.  
126 Anaya (2013), para. 30. This reasoning is similar to the one conducted by the IACHR in the Saramaka 
case concerning LTRs, see ft 122. 
127 Ibid, para. 33. 
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their lands and resources are not substantially affected by this.128 However, this possi-

bility is narrow and mostly theoretical, due to the invasive character of extractive activi-

ties.129 Second, the right to FPIC may be limited even though the planned activities sub-

stantially affect indigenous land rights. The infringement made of FPIC must then “at a 

minimum, be backed by a valid public purpose within a human rights framework 

[…]”.130 This means the infringement must at least comply with general established 

human rights conditions of a) a public purpose that is b) necessary and proportionate.131 

 Naturally, it might be problematic to let states define a public purpose132 when, his-

torically, this justification has been used by states to violate indigenous peoples’ rights 

in the first place.133 However, Anaya argues that a valid public purpose can never be 

pure “commercial interests or revenue-raising objectives, and certainly not when bene-

fits from the extractive activities are primarily for private gain.”134 Although, some 

might consider that for instance the purpose of creating job opportunities in remote 

Swedish municipalities otherwise coping with large-scale move-outs to other parts of 

the country, is a legitimate exception to the rule of obtaining consent.135 

 If it can be established that an extractive project serves a public purpose, the ques-

tion is whether the infringements made to indigenous rights are necessary and propor-

tionate seen to the legitimate aim achieved. In terms of the necessity and proportionality 

assessment, ”due account must be taken of the significance to the survival of indigenous 

peoples of the range of rights potentially affected by the project.”136 Moreover, market 

value compensation is not to be considered as a common way to meet the propor-

tionality criterion since indigenous peoples generally do not value their LTRs in mate-

rial terms but as fundamental to their identity and ways of life. The fact that mineral 
                                                
128 Ibid, para. 31. When the ILA investigated whether the UNDRIP formed part of customary internation-
al, it used a similar language. ILA stated that even though ”[s]tates are not obliged to obtain the consent 
of indigenous peoples before engaging in whatever kind of activities which may affect them – this obliga-
tion exists any time that the lack of such a consent would translate into a violation of the rights of indige-
nous peoples that States are bound to guarantee and respect.” See ILA (2012), p. 7. The ILA also referred 
to the safeguarding role of the principle of the FPIC as explanation for its statement.  
129 Anaya (2013), para. 31.  
130 Ibid, para. 35 
131 Ibid, paras. 32-34; ft 16 makes reference to the Saramaka case (2007), paras. 127-134. See also Article 
46 (2) of the UNDRIP whose wording confirms this standpoint.  
132 This criterion is within international human rights law e.g. also called a “legitimate aim” or “interest of 
society”. 
133 Ward, p. 63. 
134 Anaya (2013), para. 35. 
135 See Åhrén (2014), p. 32. 
136 Anaya (2013), para. 36. 
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extraction projects of indigenous LTRs, due to their inherent threat against indigenous 

communities’ cultural existence, puts an excessive burden on indigenous peoples af-

fected, constitutes another argument against the project being proportionate in fulfilling 

a public purpose. Consequently, when consent does not exist for extractive activities 

within traditional indigenous territory the possible exemptions to the right to FPIC are 

narrowly defined.137 In any given case, importantly, no private actor can make the deci-

sion to expropriate indigenous LTRs.138  

 FPIC is the most concrete and far-reaching participatory right of indigenous peo-

ples.139 The scope of FPIC has not been entirely clarified, whereas the assessment of the 

exception of FPIC suggests that the scope of the FPIC pairs with how one defines the 

scope of other indigenous core rights, and how one defines an acceptable limitation of 

these rights. Thus, depending on the circumstances, a project may need indigenous con-

sent. Furthermore, there is a clear non-debatable minimum limit of effective participa-

tion binding on all states, meaning there should always be held good faith meetings with 

the indigenous community where they are to be guaranteed extensive consultation and 

informed participation through culturally appropriate procedures in decision-making 

processes that affect them, of which they can influence, and where the goal should be to 

obtain their (free, prior and informed) consent. Decisions should further be open for 

review and renegotiation.140  

 So, how does the international standard on indigenous rights such as FPIC relate to 

extractive companies? The next two chapters cover the second aim of this study: to in-

spect how according to the Guiding Principles companies should respect FPIC. First, 

the relation between indigenous rights and the behavior of extractive companies is in-

troduced (chapter five); second, the principle of due diligence as main tool to comply 

with the Guiding Principles is assessed (chapter six). 

  

                                                
137 Anaya (2013), paras. 35-36. 
138 Ibid, para. 34. 
139 Rombouts, p. 73. 
140 See Rombouts, p. 401-404. 
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5 UN Guiding Principles on Business and Human Rights 
5.1 Legal Context 

5.1.1 Private Companies in Public International Law 

Innumerable documentations worldwide reveal serious human rights violations resulting 

from the extractive activities of private actors within indigenous peoples’ territories.141 

Subsequently, representatives from different indigenous peoples around the world have 

called upon extractive companies to engage in the situation of indigenous communities 

affected by their projects.142 In fact, for a few decades there has been an on-going global 

debate on how to prevent and address human rights violations directly or indirectly 

caused by companies, especially transnational corporations.143 

 According to international law where states are the primary subject, the Swedish 

state has the ultimate responsibility to protect, respect and fulfill human rights.144 How-

ever, the fact that it is generally companies that execute planned mineral operations can 

lead to confusion of who is de facto responsible for respecting indigenous rights and 

environmental obligations – especially since Swedish authorities appear to trust the be-

havior of companies regarding Sámi matters in the context of mineral extraction by 

opening up for an increased presence of extractive companies on Swedish soil. Legal 

persons have traditionally had a responsibility within public international law only by 

implication, founded in the social expectation of private behavior based on moral val-

ues.145 

                                                
141 Funderud Skogvang, p. 323. See the Interim Report of the Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other business enterprises (26 
February 2006), UN Doc. E/CN.4/2006/97. See further reports made throughout the years by UN bodies, 
especially the UN Special Rapporteur on the rights of indigenous peoples, the PFII and the EMRIP. 
142 Manila Declaration (2009), especially the part ”We call on companies”. 
143 D. Weissbrodt, Human Rights Standards concerning Transnational Corporations and other Business 
Entities (2014), p. 135. 
144 Guiding Principle 1.  
145 J. James-Eluyode, The Notion of Collective Human Rights and Corporate Social Responsibility: Issues 
and Trends in International Law (2013), pp. 209-218. Consequently, many international legal instruments 
have focused on regulating the rights of business entities and not their duties. This is particularly true 
regarding transnational corporations, which many people deem invaluable to our capitalist system. The 
structure of transnational corporations has been regarded as carrying the most effective capital accumula-
tion; see Alice de Jonge, Transnational Corporations and International Law, Accountability in the Global 
Business Environment, pp. 1-2. Some bilateral investment treaties are even regarding some issues putting 
transnationals on an equal level with states, e.g. concerning the right of the transnational to initiate inter-
national arbitration against the host state if investment rights are breached. 
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 Corporate responsibility can legally be based on the preamble of the UDHR of 

1948, which prescribes the duty of individuals to respect human rights and freedoms.146 

The UDHR and the immense evolution of human rights standards taken place during 

the 20th century have widened the notion of legal subjects within international law.147 

Other arguments for an enhanced responsibility concern the social, political and eco-

nomic impact of powerful corporations on international agenda setting, and the logical 

argument that prevention and redress of human rights abuses will contain gaps as long 

as the private sector is not included in these actions.148  

 A number of UN soft law instruments have addressed the positive and negative role 

that private entities might play in relation to human rights protection, and more specifi-

cally in the context of corporate extraction of minerals.149 Among these, except for the 

Guiding Principles, adopted by the HRC in 2011, the Global Compact of 2000 and the 

Norms on the Responsibilities of Transnational Corporations and Other Business Enter-

prises with Regard to Human Rights of 2003 constitute the most serious attempts to 

regulate corporate behavior.150 In addition, corporations themselves have developed in-

house codes, and there also exist thematic or sector-specific codes containing human 

rights standards.151 These documents reflect the widespread understanding of the exist-

ence of a corporate responsibility for human rights, which paved the way for adopting 

the Guiding Principles.152  

 
                                                
146 The preamble to the UDHR prescribes, “every individual and every organ of society . . . shall strive… 
to promote respect for [human] rights and freedoms…”, See General Assembly, Res. 217A (III), U.N. 
Doc. A/RES/217(III), preamble (Dec. 10, 1948). See also Weissbrodt, pp. 135-140. 
147 E.g. regarding transnational corporations, see O. de Schutter, International Human Rights Law (2011), 
p. 396. 
148 Aponte Miranda (2007), pp. 166-167.  
149 In general, it has been hard to reach consensus on the nature of those instruments. So far, initiatives 
have in most cased been based on voluntarism. Critics have either considered particular codes as either 
too demanding for corporations, or too inefficient due to abstract formulations and lacking enforcement 
regulations. Other criticisms have concerned the risk of “privatizing” human rights and as consequence 
replacing state responsibility. See Weissbrodt, pp. 156-157. 
150 The Global Compact is a voluntary initiative through which corporations agree to implement the 
Global Compact Principles in their business activities. The Norms outlines specific obligations that cor-
porations should follow but which failed to be adopted by the UN Commission on Human Rights due to it 
being criticized as too demanding. For more voluntary initiatives see e.g. IFC, Performance Standard 
Code 7 (2012); OECD Guidelines for Multinational Enterprises; Akwé: Kon Guidelines – the Convention 
on Biological diversity (2004). 
151 Weissbrodt, p. 136. See e.g. ICMM, Position Statement and Good Practice Guide (2013); the World 
Bank Operational Policy on Indigenous Peoples (2005); and the World Resource Institute, Principles for 
Community Engagement (2010). 
152 Aponte Miranda, pp. 164-165; and James-Eluyode, ft. 76. 



 
 

33 

5.1.2 UN “Protect, Respect and Remedy” Framework  

The enhancement of corporate responsibility and accountability becomes even more 

critical for indigenous peoples who lack enjoyment of certain core rights in the domestic 

context.153 Thus far, the Guiding Principles have clarified the existing international 

standard on corporate responsibility to prevent and address human rights violations 

caused by corporate behavior.154 The Guiding Principles is an implementation of the 

UN “Protect, Respect and Remedy” Framework155 (Framework) presented in 2008 by 

John Ruggie, the UN Special Representative of the Secretary-General on the issue of 

human rights and transnational corporations and other business enterprises.156  

 The Framework recognizes a baseline of human rights expectations of business 

entities in international law. The Framework, which gave its structure and thought to the 

Guiding Principles, rests on three main pillars, which are essentially linked: a) the 

State’s duty to protect stakeholders against human rights abuse by third parties; b) the 

corporate responsibility to respect human rights; and c) access to judicial and non-judi-

cial remedies for victims of business-related human rights abuses. As explained in chap-

ter one, it is b), the second main pillar of the Guiding Principles on business enterprises 

direct responsibility for its behavior in the context of human rights that falls within the 

scope of this thesis.  

 

5.2 Foundational and Operational Principles  

Essentially, there are a few key points on the implementation of the Guiding Principles’ 

second pillar. Guiding Principle 11 specifies that business enterprises should respect 

human rights, which means they should avoid infringing on the human rights of others 

and should address adverse human rights impacts with which they are involved. In the 

context of private behavior impacting on the lives of indigenous peoples, Principle 12 is 

                                                
153 B. Haalboom, The intersection of corporate social responsibility guidelines and indigenous rights: 
Examining neoliberal governance of a proposed mining project in Suriname (2012), p. 974. 
154 Guiding Principles, Introduction, para. 14.  
155 J. Ruggie, the Special Representative of the Secretary-General on the issue of human rights and trans-
national corporations and other business enterprises, Protect, Respect and Remedy: a Framework for 
Business and Human rights (Framework) (7 April 2008), UN doc. A/HRC/8/5. 
156 The Working Group on the Issue of Human Rights and Transnational Corporation and Other Business 
Enterprises is tasked with the issue on how to implement the Guiding Principles. See HRC, Res. 17/4 
(2011). In addition to the Working Group, the HRC established a Forum on Business and Human Rights 
to discuss the challenges in the implementation of the Guiding Principles and to promote dialogue and 
cooperation on addressing human rights issues linked to business activities.  
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core. It qualifies that business enterprises specifically should respect international stand-

ards concerning the rights of indigenous peoples in particular those set forth in the 

UNDRIP and ILO 169, where the behavior of enterprises may have adverse human 

rights impacts.157 Hence, if an extractive company identifies a risk of adversely impact 

on the right to FPIC, which is included in the UNDRIP, the company has a responsibil-

ity to eliminate or change its behavior.158 Furthermore, according to Principle 14, this 

responsibility exists independently of state obligation and regardless of the size, sector, 

operational context, ownership and structure of the enterprise.159 The independent re-

sponsibility means that a business entity can never hide behind compliance with nation-

al legislation to escape responsibility for adverse human rights infringements have di-

rectly or indirectly occurred as a result from its business activities.160 

 The foundational obligations now specified require action from business enter-

prises. To implement the foundational principles some operational principles are spelled 

out in the Guiding Principles. First, there should be concrete policies and processes put 

in place together with a policy externally communicating the business enterprise’s 

commitment to respect indigenous rights and how the business addresses actual and 

potential human rights violations, especially when concerns are raised by or on behalf 

of the indigenous people.161 Second, business enterprises should, conduct due diligence 

of their activities in relation to human rights impacts.162 As declared, due diligence 

forms the operational basis for ensuring corporate compliance with its international ob-

ligation to respect indigenous rights such as FPIC as well as the other provisions set 

forth in the Guiding Principles.163 In the next chapter the tool of due diligence will be 

further elaborated. Third, business enterprises should provide for or cooperate in the 

remediation of occurred impacts, which should be informed by relevant international 

standards, such as Article 32 (3) of the UNDRIP164 and the ILO 169.165 Remediation is 

                                                
157 See Commentary of Guiding Principle 12. 
158 Anaya (2013), para. 52. 
159 See Guiding Principle 14 and Commentary. 
160 Anaya (2013), para. 53. 
161 See Guiding Principles 15 (a) and 16. 
162 See Guiding Principles 15 (b) and 17-21. 
163 Weissbrodt, pp. 161-162.  
164 Article 32 (3) prescribes that states shall provide effective mechanisms for just and fair redress for any 
such activities, and appropriate measures shall be taken to mitigate adverse environmental, economic, 
social, cultural or spiritual impact. 
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to ensure effective implementation by business enterprises. In turn, effective implemen-

tation relates to the general topic of corporate accountability.166 I will further below 

make a few general comments on the aspect of accountability since it is integrated in the 

discussion on responsibility.   

                                                                                                                                          
165 See Guiding Principles 15 (c) and 22. This obligation is not to be confused with the third pillar of the 
Guiding Principles that is about the state obligation to provide for effective remedy for human rights 
victims, see next ft. 
166 See Guiding Principles 25-31.  
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6 Corporate Due Diligence  
6.1 Introducing the Concept 

Since most extractive companies do not have systems in place to deal with the human 

rights claims of indigenous peoples they come across in their projects, it is mainly 

through the tool of due diligence that companies can make sure their operations do not 

infringe upon indigenous rights such as FPIC.167 Originally, the principle of due dili-

gence was relevant only vis-à-vis state responsibility to protect human rights.168 Since 

the IACHR case of Velasquez Rodriguez v. Honduras, human rights due diligence has 

been considered a general principle in international law.169 However, the same reason-

ing has been acknowledged to be applicable to business enterprises and their operations. 

Companies have access to inside information that generally puts them in the best posi-

tion to verify potential human rights violations created by their activities.170 Hence, the 

aim of demanding due diligence behavior of companies is to address gaps of human 

rights protection that otherwise occur when the state does not have access to certain 

information. 

 The substantial meaning of due diligence “will vary in complexity with the size of 

the business enterprise, the risk of severe human rights impacts, and the nature and 

context of its operations.”171 Accordingly, special due diligence is called for to respect 

indigenous rights. The unique collective nature indigenous rights, aiming at preventing 

the indigenous lifestyles and identities from extinction, puts a pressure on companies 

whose activities have a risk of threaten the every day life of indigenous communities to 

develop distinct policy measures that meet this aim. Furthermore, the fact that all indig-

enous groups are socially, culturally, and politically different from one another make 

the company obliged to assess the specific circumstances of every affected indigenous 

                                                
167 Framework, para. 25.  
168 Wiessbrodt, pp. 161-162. 
169 Ibid, p. 162. See the IACHR case of Velasquez Rodriguez v. Honduras (1988), para 136.  
170 Wiessbrodt, p. 162. 
171 Guiding Principle 17 (b). So far the general term has been most well defined in the international field 
of women’s rights, especially in instruments dealing with the concern of violence against women. See 
Article 4 (c) in the Declaration on the Elimination of Violence against Women (20 December 1993). See 
further Council of Europe, Ad Hoc Committee (2010) for more examples of instruments providing quite 
similar definitions of due diligence (in the context of combating violence against women). 
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community.172 Else, the company would risk failing in meeting its obligation provided 

by the Guiding Principles even though it is determined to do otherwise. 

 

6.2 Key Features in the Context of Mineral Extraction within Indigenous Lands 

There are no specifications provided by the Guiding Principles or its Commentary on 

the concrete means that each enterprise should be using. There are however some basic 

features laid out in the Guiding Principles relevant to companies’ due diligence of activ-

ities of mineral extraction that impact on the lives of indigenous communities. First of 

all, companies should pursue due diligence independently of acquiring a new conces-

sion grant or taking over a concession grant from another business enterprise.173 Ac-

cording to Guiding Principle 17 and its Commentary, due diligence should start at the 

earliest of the planning process to preliminarily conclude whether the project is feasible 

or not, and it should be ongoing throughout all stages of planning, decision-making and 

operations. Second, due diligence entails identifying what indigenous groups are the de 

facto stakeholders within and in connection to the exploitation area and what is their 

specific perspective on the planned project. Their perspective on mineral extraction is 

surely influenced by their social and political structures, their special relation to their 

lands and general cultural identities.174 Importantly, a business enterprise cannot claim 

absent or the existence of limited legal recognition of indigenous peoples in the jurisdic-

tion in which it operates as a pretext for not applying the minimum international norma-

tive indigenous rights standard.175  

 Third, the company needs to be informed on the content of FPIC as well as all hu-

man rights and indigenous human rights relevant to the situation, since “enterprises may 

potentially impact virtually any of these rights”.176 It goes without saying that a com-

pany cannot claim lacking awareness of international standards on indigenous rights to 

motivate a certain behavior. Additionally, business enterprises have a responsibility to 

make sure that all the employees are informed on the content of indigenous rights.177 

Fourth, according to Guiding Principle 18, business enterprises should make an impact 
                                                
172 James-Eluyode, p. 214. 
173 Anaya (2013), para. 54. 
174  Anaya, Corporate Responsibility with respect to Indigenous Rights (19 July 2010), UN doc. 
A/HRC/15/37, para. 46. 
175 Ibid, para. 50. 
176 Commentary to Guiding Principle 18. 
177 EMRIP (2012), Annex, para. 41. 
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study on which actual and potential adverse human rights impacts with which they may 

be directly or indirectly involved if they go forward with their plans. In order to suc-

ceed, Guiding Principle 18 and its Commentary qualify that a company should involve 

meaningful consultation with potentially affected groups and other relevant stakehold-

ers. As a complement, or if such consultations are not possible, business enterprises 

should draw on internal and/or independent external human rights expertise. Regarding 

FPIC, hence, enterprises need to find information on whether the state has met with the 

principle of FPIC and other core rights; preferably through dialogue and consultations 

with the affected indigenous communities. Ideally, human rights impact assessments are 

integrated with other processes such as environmental, social and risk impact assess-

ments.178 

 Fifth, Guiding Principle 19 stipulates that in order to prevent and mitigate adverse 

human rights impacts, business enterprises should integrate the findings from their im-

pact assessments across relevant internal functions and processes, and take appropriate 

action. Thus, if risks of adverse negative impacts of indigenous rights are identified the 

business enterprise should take necessary preventive measures to ensure that the identi-

fied human rights risks will not occur.179 This has the effect that, for instance, if an ex-

tractive company that engages in plans to execute a project in Sweden identifies a risk 

for lacking FPIC standards due to deficiencies in the state’s behavior towards the af-

fected Sámi communities it should make sure that the conditions are complied with – 

such as an engagement in consultations with the Sámi to satisfy the conditions of FPIC.  

 Principle 19 ultimately has the consequence that if the business entity would con-

clude that there are risks of seriously violating FPIC or other indigenous rights that it 

cannot prevent neither address, the business entity should not go forward with its plans 

to explore or extract minerals within indigenous lands – regardless of the behavior of 

the state.180 To this effect, the company should not accept concession grants from the 

state authorities if this would mean an adverse impact on indigenous FPIC or other core 

indigenous rights.181 If the company goes forward with its planned project after having 

addressed potential risks after an impact assessment, Guiding Principle 20 specifies that 

                                                
178 Commentary to Guiding Principle 18. 
179 See Guiding Principle 19 and Commentary. 
180 EMRIP (2012), Annex, para. 10. 
181 Anaya (2013) para. 55.  
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business enterprises should track the effectiveness of their response to the adverse hu-

man rights impacts through appropriate qualitative and quantitative indicators and 

through feedback from stakeholders and expertise used earlier. Moreover, the company 

should externally communicate its behavior in addressing the adverse impacts on indig-

enous rights.182  

 From the corporate perspective the aforesaid may seem controversial and even un-

realistic, but the fact is that severe economic risks might follow when ignoring the re-

quirement of FPIC, and in the end create a diminished profit due to e.g. delays, reputa-

tional damage and litigation costs.183  

  

6.3 Article 32 (2) of the UNDRIP and the Behavior of Companies 

As included, Article 32 (2) of the UNDRIP qualifies that prior consultations and coop-

eration have to occur between representatives of the indigenous groups and the state in 

order to obtain indigenous free and informed consent prior to the approval of any pro-

ject affecting their lands or territories and other resources. However, Article 32 (2) 

equally applies to situations where the state delegates to the extractive company to carry 

out consultations, or where the company, in line with the principle of due diligence, 

initiates consultations due to the previous lack thereof.184 This is confirmed by numer-

ous institutional codes of conduct for business enterprises, which encompass a duty to 

consult the affected indigenous community early in the project.185 In line with the said 

in chapters three and four on the international standard of FPIC, a valid FPIC agreement 

                                                
182 See Guiding Principle 21. Furthermore, to ensure transparency, effectiveness and consistency in the 
due diligence process, Guiding Principle 16 specifies that the business entities would need to adopt for-
mal policies to demonstrate their expectations and how they plan to operationalize them, i.e. their respon-
sibility to respect human rights, at all levels of decision-making. Where possible companies should in-
clude indigenous peoples in their policy. The statement of policy should be publicly available and known 
to all members of the business organization. See Principle 16; EMRIP (2012), Annex, para. 41. 
183 For a few examples of business enterprises disregarding good faith consultations with indigenous 
peoples and as consequence experiencing negative impact on their businesses and execution of the 
planned projects, see James-Eluyode, pp. 216-218, who elaborates on case law of the IACHR, cases of 
Maya Indigenous Community of the Toledo District v. Belize (2004); and Mayagna (Sumo) Awas Tingni 
(2001); and one case of the Columbian Constitutional Court, U’wa Community v. Ministry of the Envi-
ronment and Sociedad Occidental Del Colombia Inc (1997).  
184 James-Eluyode, p. 215. See also Hubbard who argues that FPIC applies to extractive industry projects 
in Greenland. 
185 Ibid. See e.g. IFC, Performance Standard 7 (2006); World Bank, Operational Manual on Indigenous 
Peoples (2005), para.1; OECD, Guidelines for Multinational Enterprises, Part II, General Policies, pa-
ra.14; Akwé: Kon Guidelines, Part III, para. 8; ICMM, Human rights in the mining and metals industry: 
Integrating human rights due diligence into corporate risk management processes (2012).  
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constitutes an assurance for companies that they prevent violations of indigenous rights. 

In this regard, FPIC and due diligence encompass the same purpose. 

 As has been shown, indigenous peoples have the right to control their LTRs and the 

general rule is FPIC gives them a right to veto decisions on extraction projects. Then, 

assumedly, the logic reason to take part in consultations and negotiations with the ex-

tractive industry would be the purpose to gain benefits.186 For the companies there are 

several key issues to address to comply with the element of consent, as mentioned earli-

er in chapter four. For instance, the company needs to identify the particular consulta-

tion system preferred by the community, mechanisms for granting consent, routines for 

renegotiations and how consent is revoked if unforeseen impacts occur, and the time 

horizon for effective consent.187 Consultations and negotiations should start before the 

state grants mineral concession and before the company undertakes any activity con-

nected to the extractive project.188 Ideally, business enterprises should moreover elabo-

rate on internal routines on how to collaborate with indigenous peoples. 

 At the consultations or negotiations, the affected indigenous peoples should be able 

to affect the project in line “with their own priorities and strategies of development, 

bring them tangible benefits and, moreover, advance the enjoyment of their human 

rights.”189 In other words, the consultations or negotiations should be respectful, take 

into account potential language barriers, be culturally appropriate and take place in good 

faith. Effectively, this would altogether ensure meaningful and effective engagement of 

the affected indigenous communities.190 A company thus has to negotiate in a way that 

essentially meets the same standards as if the state was there in its place.191 A precondi-

tion to reach agreements with the indigenous people in keeping with international indig-

enous rights standards is that the agreements must be made without the company bene-

fitting from unfair economic and technical power imbalances, which are inherent in the 
                                                
186 See Anaya (2013), paras. 58 and 72-77.  
187 Hubbard, pp. 105-106; Sarayaku, para. 165; and Anaya (2013), paras 70-71. 
188 Anaya (2010), para. 47. 
189 Anaya (2013), para. 59. The benefits enjoyed by the indigenous communities should be in line with 
the community’s own understanding of benefits. See Anaya (2013), paras. 75-77.  
190 Anaya (2010), para. 70; EMRIP (2012), para. 27 (d). E.g. this can mean acknowledging the present 
and the past struggles and human rights violations of the indigenous peoples caused by the majority so-
ciety. 
191 Anaya (2013), para. 62; see also paras. 63-64 on prevention of power imbalances. Nevertheless, it is 
important to remember that even though the company is responsible for its due diligence, the state re-
mains ultimately responsible for the consultation or negotiation procedures or the general conditions of 
FPIC being compatible with the standards expressed in the UNDRIP.  
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relation between an indigenous community and an extractive company. Consequently, 

companies should at every step in the process identify and address actual or potential 

unfair effects of power imbalances.192 Here, the sharing of information of for instance 

technical and financial aspects is key. However, indigenous peoples should always at 

the earliest stage possible have full access to the environmental and human rights im-

pact assessments made by the extractive industry.193 

 Article 32 (2) encompass that the indigenous peoples have right to decide themselves 

whether they would like to take part in consultation processes with the extractive indus-

try. From the point of view of the extraction companies in Sweden, if the Sámi people 

decides it want to send representatives to the consultation or negotiation meeting, the 

consultations will give the due diligence process, as well as FPIC compliance, real pro-

spects of being successful. Moreover, consultations are key for the business enterprise 

to define mitigation measures or identify less harmful alternative – a thought that Chap-

ter 6 Section 4 of the Environmental Code builds on, see chapter seven.194 These cir-

cumstances constitute strong prerogatives for most extraction companies wanting to 

profit from extraction activities within indigenous territory to take consultations and 

negotiations with the affected indigenous peoples seriously.195  

  I will end this chapter and the part on the role of companies with some brief com-

ments on corporate accountability in relation to the Guiding Principles.  

                                                
192 Anaya (2013), paras. 62-64. Anaya has held that “[p]ractical measures to address power imbalances 
could include, inter alia, employing independent facilitators for consultations or negotiations, establishing 
funding mechanisms that would allow indigenous peoples to have access to independent technical assis-
tance and advice, and developing standardized procedures for the flow of information to indigenous peo-
ples regarding both the risks and potential benefits of extractive projects.” Anaya (2013), para. 64.  
193 Ibid, paras. 65-66.  
194 Ibid, paras. 58-59 and 61. 
195 The indigenous people will probably identify any lacking intent of the business enterprise to substan-
tially negotiate with them, which may have the effect that the indigenous people will see no point in con-
tributing to the due diligence or the decision-making processes. See Anaya (2013), paras. 58-71, on gen-
eral advice on adequate consultation and negotiation procedures. 
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6.4 Accountability as Key Enforcement Mechanism  

A core issue tightly connected to the issue of corporate responsibility to respect human 

rights is the practical aspect of enforcing responsibility through corporate accountability 

or liability. The Guiding Principles do not spell out how the international community is 

to enforce the principles laid out in the document. So far, the enforcement of FPIC has 

predominantly affected companies indirectly, through international courts making states 

accountable for private human rights violations.196 Regarding direct corporate accounta-

bility, so far the only possible way to legally enforce private responsibility is within the 

domestic legal systems, through civil litigation or criminal prosecution.197 The main 

reason to lacking international enforcement systems is the reluctance to transfer a direct 

human rights duty on corporations similar to states, both in principle and due to a fear 

that the primary responsibility of states will erode if corporations are held responsible 

for their human rights violations.198 There is of course the voluntarist approach to cor-

porate accountability, which to this day has been the most embraced solution. However 

as mentioned, there are problems of effectiveness inherently attached to the voluntarist 

approach.199  

 The Special Representative, John Ruggie, has strongly encouraged states where 

many companies are domiciled to develop effective systems to address corporate lia-

bility of international norms.200 The other way is to encourage the home state to make 

companies accountable for their behavior. In Sweden, for instance, there exist no legal 

instruments that bind companies to respect indigenous rights when operating on Swe-

dish soil, which partly creates legal impunity for private actors dealing with Sámi com-

munities.201 The Guiding Principles can, due to its abstract nature, be seen as a first step 

in voicing a serious global approach to corporate accountability and a platform from 

                                                
196 Hubbard, p.107. 
197 See e.g. the articles by Weissbrodt and Salas-Fouksmann who treat the topic. The latter argues against 
corporate liability at international law. 
198 See Salas-Fouksmann, pp. 219-220; and Aponte Miranda, pp. 161-163.  
199 Aponte Miranda, pp. 169-170.  
200 See Salas-Fouksmann, p. 221. See also the report of the Special Representative on the issue of human 
rights and transnational corporations and other business enterprises, John Ruggie (9 April 2010), UN 
Doc. A/HRC/14/27, para 107. 
201 This is in line with the general challenges of domestic jurisdiction to address corporate liability. Salas-
Fouksmann elaborates on these challenges in his article (2014). Only the Unites States provides legal 
mechanisms (under the Aliens Torts Act) to take action against corporate human rights violations per se. 
See Salas-Fouksmann (2014), pp. 205-206.  
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which accountability will be developed in the future.202 Importantly, even though the 

international standards on direct corporate accountability are indeterminate, there are 

other incentives for companies to meet the demands set out in the Guiding Principles 

and other relevant documents.203 Unfortunately, many business enterprises, states and 

large parts of the civil society are unaware of the existence of the Guiding Principles, in 

spite of the fact that it is a groundbreaking instrument to fight corporate human rights 

violations around the globe.204 This unawareness logically forms an obstacle to imple-

ment corporate responsibility, ensure accountability and prevent human rights govern-

ance gaps. 

 The following chapter is examining how the Swedish legal framework protects in-

digenous participatory rights, which constitutes my third aim of study. 

  

                                                
202 Working Group on the Issue of Human Rights and Transnational Corporation and Other Business 
Enterprises (10 April 2012), UN doc. A/HRC/20/29, para. 21; and Weissbrodt, p. 162. 
203 See Hubbard, pp. 106-109. 
204 Working Group on the Issue of Human Rights and Transnational Corporation and Other Business 
Enterprises (2012), para. 40.  
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7 Sámi Indigenous Human Rights in Sweden 
7.1 Introductory Remarks on the Behavior of Extractive Companies 

A few remarks can be made on the general behavior of extractive companies in northern 

Sweden, even if the aim of this study is not about mapping their actions. The departure 

point regarding companies’ behavior is assuming there exist companies that choose to 

comply with the Guiding Principles or any other framework on the responsibility of 

companies, and for instance decide not to undergo the decision-making process or ac-

cept grants on mineral exploration or exploitation because they deem Sámi indigenous 

rights would be inherently violated in the process – either by the state or by the compa-

ny itself; or there exist Sámi who without coercion consent to the planned activities. 

However, the fact that there is an increased amount of companies executing or planning 

to execute mineral projects in Sápmi, together with the circumstance that the Swedish 

Sámi Parliament, the ultimate representative of the Sámi people in Sweden, oppose all 

further mining projects in Sápmi until the indigenous rights of the Sámi are guaranteed 

– projects that will be executed by private actors – logically lead to the conclusion that 

there may be a general problem in Sweden of companies not respecting Sámi partici-

patory rights, such as FPIC.205  

 SveMin, an industry association for all major exploration and mining companies 

active in Sweden, such as Boliden, Nickel Mountain, Jokkmokk Iron Mines, Dragon 

Mining, and many others, has ethical rules that apply to its members.206 The ethical 

rules contain no information, policies or statements on the recognition of the legal status 

of the Sámi people in Sweden, their indigenous human rights or special interests, nei-

ther an acknowledgement of the general corporate responsibility to respect human rights 

(or similarly).207 Furthermore, there exist several documented examples of companies 

not treating the Sámi as equal parties in the process, neither respecting Sámi rights. Ex-

cept for the case of Rönnbäck where affected Sámi communities lacks participation, see 

further below, there is a similar situation of lacking participation regarding the mining 

                                                
205  Compare Sámi Parliament (2014), ft 7. In areas such as Rönnbäck where some Sámi claim the core of 
their cultural lifestyle being extinguished if the mining takes place, there is reason to believe that the 
impact of Nickel Mountain on the life of many Sámi would be adverse. 
206 See Svemin’s members, at http://www.svemin.se/om-oss/vara-medlemmar. 
207  See the ethical rules, at http://www.svemin.se/etiska_regler_sv/ethical_rules. Supposedly, the Sámi 
are in the ethical rules covered by general terms such as “people”, “concerned parties”, and when it 
comes to individual property rights, “land owners”. 
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project of Beowulf Mining and its subsidiary, Jokkmokk Iron Mines, in 

Gállok/Kallak.208 The former executive director of Jokkmokk Iron Mines, Fred Boman, 

further labeled the work of Sámiid Riikkasearvi/Svenska Samernas Riksförbund (SSR) 

against the pit mine “propaganda”.209 Moreover, today mining threatens the traditional 

lifestyles of Laevas, Girjas and Lainiovuoma Sámi villages and other Sámi individuals 

living in the area.210 

 

7.2 Invisible Sámi Communities in the Administrative and Legislative Framework 

A fundamental aspect of the Swedish legal discourse on Sámi rights is the fact that the 

majority of Sámi presently falls outside of a large part of the scope of Swedish indige-

nous rights.211 Around a century ago, the Swedish government changed its policy and 

started using a criterion of livelihood to determine who was and was not considered 

Sámi.212 The new definition of Sámi was made to depend upon whether a Sámi individ-

ual was a reindeer herder and a member of a Sámi village, despite empirical knowledge 

that Sámi cultural lifestyles are diverse.213 Additionally, the legislators tied the Sámi’s 

land use needed for all fundamental cultural activities to the new legal definition of 

Sámi identity, and made the right to reindeer herding, hunting, fishing and connected 

land rights an exclusive communal right of very Sámi village, to which membership 

was needed.214 In practice, membership to Sámi villages was and still is passed down 

between family members.215 Consequently, the Swedish Government legally and politi-

                                                
208  Svenska Missionskyrkan, Girku Sámis (Sámi blog), at 
http://blogg.missionskyrkan.se/girkusamis/2011/12/14/gruvbolag-borrar-olagligt-i-samisk-mark/; Samiskt 
informationscentrum, at http://www.samer.se/4262?template=print_artikel. 
209 Norrbottens-Kuriren, 2 July 2014, at http://www.kuriren.nu/nknyheter/fred-boman-protesterna-gick-
for-langt-7706495.aspx. Sirges and Jåhkågasska Sámi villages went to Beowulf’s AGM in London 
(2013) to express their protests to the planned mine. See at http://saamiresources.org/2013/07/05/saami-
communities-attend-beowulfs-agm-in-london/. 
210 See at http://saamiresources.org/saami-culture/. 
211 SOU 2005:116 pp. 88-90.  
212 See Statement by Josefina Lundgren Skerk, Vice President of the Sámi Parliament, at the PFII Four-
teenth Session (20 April-1 May 2015), available at http://www.sametinget.se/88495. 
213 Ibid; Samiskt informationscentrum, at http://www.samer.se//1147. See Article 1 of the RHA. 
214 SOU 2006:116, pp. 68-71 and 88-90; and regarding preparatory works to the Reindeer Herding Act of 
1886, E. Torp, Renskötselrättens grunder (2012), pp. 710-720. At the same time, the Sámi villages were, 
and still are not, not allowed to engage in other livelihoods than reindeer herding and the County Admin-
istrative Board ultimately became in charge of the activities of the Sámi villages. See the RHA in general. 
Moreover, until 1971 the law excluded female Sámi as formal reindeer herders.  
215 See Articles 1 and 11 of the RHA. 
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cally excluded the majority of Sámi from land rights and connected legal regimes, see 

further below.216  

 This legal development had fundamental consequences for most laws and policies 

on Sámi matters that followed this mentioned change in legislation, since their scope of 

application became radically narrower than before. Consequently, today, most key laws 

on Sámi matters are influenced by this ideology, such as the Reindeer Husbandry Act 

(RHA), see further below.217 Even if the definition of Sámi was later changed in con-

nection to the establishment of the Sámi Parliament in 1992, the already existing ad hoc 

laws on Sámi land and participatory rights were not changed to comply with the new 

definition in the Sámi Parliament Act.218 This structural discriminatory treatment of the 

majority of Sámi becomes clear in the context of physical planning, such as mineral 

extraction, where only a part of the affected Sámi individuals enjoy land rights and con-

nected participatory rights working as a key safeguard for most Sámi’s cultural life-

styles within their traditional and ancestral lands.219 

 

7.3 FPIC and Participatory Rights 

7.3.1 Legal Protection Vis-à-Vis Decision-Making Bodies 

One of the main challenges for the Swedish Sámi today is the increasing governmental 

and private quest for mineral resources.220 The Swedish standard scenario of corporate 

mineral extraction within Sápmi is extraction absent Sámi consent.221 At its second 

                                                
216  Only 10 % of all Sámi make their main living through reindeer herding, see at 
http://www.sametinget.se/1035.  
217  See Anaya (2011), para. 25; and the webpage of Samiskt informationscentrum, at 
http://www.samer.se/3045; and Torp (2014) pp. 123-124. Swedish Official Publications, e.g. SOU 
2005:116, pp. 79-91, acknowledge that since this large group of non-reindeer herding Sámi have not been 
able to pursue their traditional livelihoods they felt the Swedish Government had simply deprived them of 
their Sámi identity, which is a trauma still talked about today, affecting their trust for state institutions and 
mainstream society. Furthermore, this historical development resulted in a division of the Sámi people, 
SOU 2005:116 p. 90.  
218 See SOU 2005:116 pp. 88-89.  
219 The Swedish Government is yet to give an official apology for its treatment of the Sámi. The total 
historical development of state behavior that lead to the situation of Sámi is multi-layered although un-
covers the state’s responsibility for the present day struggles of many Sámi in Sweden and the conflicts 
between Sámi and non-Sámi property owners up north. The Swedish Government has not dealt with its 
past or present wrongdoings, neither the result of it. Effectively, some argue that the Government should 
initiate a Truth Commission – a standpoint supported e.g. by the Swedish Archbishop, Antje Jackelén, ft 
7. See also Marie Persson, member of the Sámi Parliament, Nu är det tid att tillsätta en Sámisk sanning-
skommission, published in Västerbottens-Kuriren (23 January 2015). 
220 Anaya (2011), paras. 55 and 58.  
221 See Swedish Sámi Parliament (2014), ft 7. 
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UPR, Sweden adopted a recommendation to continue developing measures in order to 

ensure that affected Sami communities can participate actively in consultations on is-

sues related to land rights, water and resources.222 The Minerals Act is the main legal 

document used in the context of mineral exploitation according to which the Mining 

Inspectorate, a body belonging to the authority Geological Survey of Sweden (SGU), 

grants exploration permits and exploitation concessions of minerals.223 Before the Min-

ing Inspectorate grants permits or concessions it should also assess the activities’ 

compability with Chapter 3 and 4 of the Swedish Environmental Code that regulate land 

use, see further below.224 There are no participatory rights of the Sámi incorporated into 

the Minerals Act that regard the decision-making of the Mining Inspectorate on explora-

tion or exploitation grants.225  

 Although there are some provisions that allow the Sámi Parliament and affected 

Sámi villages to formally take part in the process even though they cannot affect its out-

come. Since 2014 the Sámi Parliament has a right to give its opinion on the legal con-

formity of an application of exploration or exploitation of minerals, Chapter 3 Section 

5c of the Minerals Act.226 Furthermore, Chapter 3 Articles 5 c and 5 d of the Minerals 

Act make possible for an affected Sámi village to, within three weeks, formally oppose 

the company’s work plan and to require an assessment by the Mining Inspectorate of 

the work plan.227 However, at this point in the process, the Mining Inspectorate has al-

ready accorded the company an exploration grant.228 The Mining Inspectorate should 

approve the work plan if the company has included the right information in the work 

                                                
222 Draft report of the Working Group on the UPR: Sweden (5 February 2015), para. 145.102 (recom-
mendation from Austria). 
223 The general mineral process before a company can start its mining activities is complex and includes 
several permits, see SGU, Vägledning för prövning av gruvverksamhet (2013), e.g. p. 9 for a summary. 
224 Chapter 4 Article 2 paragraph 3 of the Minerals Act. All authorities and bodies that deal with the man-
agement of land and water areas should consider Chapters 3 and 4, see Chapter 3 Section 1. 
225 Worth noting, National Minority and Minority Language Act (lag om nationella minoriteter och mino-
ritetsspråk), implementing the European Councils’ Framework Convention on national Minorities and the 
European Charter for Regional or Minority Languages, prescribes a consultation duty “to the extent pos-
sible” with minorities in matters that affect them. In addition to their indigenous legal status, the Sámi 
constitutes one of Sweden’s five official minorities. However, this act is not taken into account during the 
decision-making processes on extraction projects, something that the Sámi Parliament is questioning, see 
Sámi Parliament (2014), ft 7. 
226 See prop. 2013/14:159 pp. 29-30. 
227 The company has to send its work plan to the affected Sámi village(s) translated into relevant Sámi 
language, see Chapter 3 Sections 5-5f of the Minerals Act. 
228 This is both confirmed by the wording ”licensee” (tillståndshavaren) of Chapter 3 Article 5 d, para-
graph 2 at b; and the website of the Mining Inspectorate, at 
http://www.sgu.se/bergsstaten/lagstiftning/fran-undersokningstillstand-till-gruva/. 



 
 

48 

plan, if the company has informed the Sámi village on the work plan and translated it 

into Sámi, and if the Mining Inspectorate does not consider the exploration measures 

having such inconvenience to the owner or special rights holder229 that outweighs the 

licensee’s interest in carrying out the works, see Chapter 3 Articles 5 a-b and d.  

 Moreover, the fact that the affected Sámi village has legal standing (sakägarskap) 

in cases on physical planning gives them a right to collectively appeal decisions made 

by different state bodies in the decision-making process, for instance on exploration and 

exploitation grants, environmental permits, building permits etc. The affected Sámi in-

dividuals that stand outside the Sámi village system have no legal standing, and are thus 

excluded from the aforementioned rights.230 One example is the case of Rönnbäck, 

where out of several hundred affected Sámi individuals that have lived in the area since 

time immemorial, only the affected Vapsten Sámi village and a few Sámi individual 

property holders have legal standing.231  

 Furthermore, there exist no provisions contemplated in the Minerals Act that create 

a duty of the Mining Inspectorate to accommodate any indigenous rights or interests, 

either with the affected Sámi or with the Sámi Parliament.232 In its regulations, SGU 

explains that it is the role of the County Administrative Board to coordinate the differ-

ent “state interests” that regard the use of the land and water areas.233 This task com-

prises securing the reindeer herding right which in some cases is considered a national 

interest.234 The County Administrative Board is to provide the Mining Inspectorate with 

a statement on the mineral projects conformity with Chapter 3 (and 4) of the Environ-

mental Code, although it is the Mining Inspectorate or the Government that makes the 

                                                
229 Special rights holders are mainly considered to be affected Sámi villages due to their usage rights to 
property, see further below, and individual property holders.  
230 See the Environmental Code, the Minerals Act, the RHA and SGU (2013), in particular pp. 18-29 and 
54-63. 
231 See Nätverket Stoppa gruvan i Rönnbäck, i Björkvattsdalen, Tärnaby,ı (2012-11-04). The case of 
Rönnbäck foremost concerns several concessions of the extractive company, Nickel Mountain, for pit 
mines outside of Tärnaby, in Storuman municipality, Västerbotten. Three decisions on the granting of 
mining pits by the Mining Inspectorate have comprised a ruling of the Supreme Administrative Court, 
judgment of 29 October 2014 and a decision of the Chancellor of Justice (Justitiekanslern), Dnr 1726-13-
40 (11 November 2014). Nickel Mountain has still not applied for an environmental permit. 
232 See the Sámi Parliament (2014), ft 7; Anaya (2011), para. 58; and K. Labba, Mineral Activities on 
Sámi Reindeer Grazing Land in Sweden (2014), pp. 95-98. 
233 SGU (2013), p. 22. 
234 Ibid. 
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formal decision on whether to approve the company’s application.235 The special rights 

and interests of Sámi non-members of Sámi villages affected by a potential mine are not 

specifically addressed by any state agency or body. Additionally, the Sámi Parliament 

has no ensured right to take part in any national level policy-making on mineral extrac-

tion that affect the lives of Sámi individuals. 

 Due to the wide acknowledgement of FPIC at the international level, naturally, the 

Sámi expect Sweden’s implementation of FPIC into the administrative and legal pro-

cesses on mineral extraction projects in Sápmi.236 There are, however, no signs that 

Sweden’s intention is to implement the standards of Article 32 (2) of the UNDRIP.237 

Nevertheless, what is legally binding on countries such as Sweden is not their subjective 

interpretation of international law. However, the subjective interpretation of inter-

national legal standards could matter if Sweden is aiming at becoming a so-called per-

sistent objector of evolving customary international law.238 Even though the persistent 

objector theory is debated, Sweden, however, did not vote against the UNDRIP. Swe-

den neither opposed the statement made by the General Assembly in its resolution at the 

World Conference of 2014. As mentioned beforehand, Sweden has even accepted it 

would implement the UNDRIP into its domestic legal framework. As such, it seems like 

Sweden missed out on the opportunity to pronounce the basis for its “objections” as a 

potential persistent objector to FPIC.239  

                                                
235 Chapter 8 Article 1 of the Minerals Act. If the County Administrative Board and the Mining Inspec-
torate do not agree on the conclusion of an application’s conformity with the environmental Code, the 
Government will instead make the decision on the exploration and the exploitation permits, Article 2. 
236 See Swedish Sámi Parliament (2014), especially the part “Free, Prior and Informed Consent”, ft 7. 
237 As included earlier in chapter 2, Sweden’s Representatives at the 61st session of the General Assembly 
expressed that “Sweden is […] of the opinion that article 32.2 shall be interpreted as a guarantee that 
indigenous peoples must be consulted, not as giving them a right of veto.” Official Records, General 
Assembly, 61st Session (13 September 2007). See further Anaya, International Human Rights and Indig-
enous Peoples (2009), pp. 91-92. 
238 In international law the persistent objector theory is a tool for states not to become legally bound by 
customary international law if the state has consistently objected to the rule during its formation. See S. 
M. Stevenson, Indigenous Land Rights and UNDRIP on the Rights of Indigenous Peoples: Implications 
for Maori Land Claims in New Zealand (2008), p. 328. 
239 See Stevenson (2008) on whether New Zeeland is to be considered a persistent objector when voting 
against the UNDRIP, pp. 328-330.  
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7.3.2 Legal Protection Vis-à-Vis Extractive Companies 

The statement of the Swedish Sámi Parliament opposing all further land and water ex-

ploitation of Sápmi until indigenous rights of the Sámi people are respected, explicitly 

included private entities contributing to the deficiencies in the protection of indigenous 

rights.240 There are no obligations under Swedish law for companies to respect indige-

nous rights such as the right to FPIC. Companies have duties regarding environmental 

protection under the Environmental Code to which penalties are connected, but these 

duties are not connected to the rights of the Sámi.241 Swedish law, however, to some 

extent prescribes a duty for extractive companies to consult affected Sámi parallel to the 

decision-making process of the Mining Inspectorate.  

 After being granted an exploitation permit, the extractive company has to seek a 

permit for environmentally hazardous activities with the Land and Environment Court, 

according to which the extractive company should provide an environmental impact 

statement.242 Chapter 6 Section 4 of the Environmental Code commands that a company 

that plan on mineral extraction has to, apart from consulting the County Administrative 

Board, consult private individuals who are likely to be affected. “Individuals who are 

likely to be affected” comprise both individuals with legal standing, i.e. the affected 

Sámi villages and individual property holders, and other local people whose lives are 

affected by the planned mining.243 This means that Sámi who are not members of Sámi 

villages can join the consultation meetings. The consultation meetings should take place 

before the applicant has formulated the environmental impact statement.244 An appli-

cation for an environmental permit for mineral extraction activities should also lead to 

further consultations due to the significant environmental impact of mining, Chapter 6 

Section 5.245  

 According to the preparatory work, the company should consult affected individuals 

to an appropriate extent before submitting an application for a permit and preparing the 

                                                
240 Ft 7. See annex 2. 
241 See e.g. Chapters 29-30 of the Environmental Code on penalties such as environmental sanction 
charges. 
242 See Chapter 6 Section 1 and Chapter 9 of the Environmental Code. 
243 Prop. 1997/98:45 part II, pp. 56-58. 
244 Ibid. 
245 See Prop. 1997/98:45 part II, pp. 58-60. 
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environmental impact statement.246 However, concrete routines on how to conduct the 

consultations are not regulated.247 According to the regulation of SGU, it is further ap-

propriate that a representative from the County Administrative Board is present during 

the consultation meetings.248 The company has an obligation to include in its appli-

cation of environmental permit to the Environmental Court the practical and substantial 

circumstances surrounding the held consultations.249 Sámi Parliament has complained 

that the compliance with the general instructions on the environmental impact assess-

ment needs to be improved.250  

 There exist however no legal control mechanisms to ensure that affected Sámi indi-

viduals outside the Sámi village system are invited to the consultation meetings. For 

instance, in the case of Rönnbäck, only the members of Vapsten Sámi took part in con-

sultation meetings with Nickel Mountain, even though other affected Sámi individuals 

have communicated to Nickel Mountain an interest to join the consultations.251 It was 

later claimed by all affected Sámi communities that they had not been able to influence 

the plans of Nickel Mountain, neither through having legal standing nor as legally af-

fected private individuals of Chapter 6 Sections 4 and 5 of the Environmental Code. For 

instance, Vapsten Sámi village had met with Nickel Mountain at a late stage in the pro-

cess.252  

 There is nowhere regulated what the affected Sámi individuals can substantially 

affect during the consultation process. When consultations are held, the Sámi complain 

that there are no safeguards to ensure that their opinions and expertise are taken into 

account by the extractive industry during these consultations, which creates a risk for 

                                                
246 See Section 4 and prop. 1997/98:45 part II pp. 56-60. Section 4 further commends companies that 
prior to consultation, it should communicate proper information about the location, extent and nature of 
the planned activity and its anticipated environmental impact. 
247 SGU (2013), pp. 55-56.  
248 Compare Sections 4 and 5; SGU (2013) p. 56. See also Chapter 6 Section 8 that prescribes a possibil-
ity for the public to make comments to the Land and Environmental Court on the environmental impact 
statement and the general application of the company. 
249 Chapter 22 Section 1 of the Environmental Code. Relevant aspects are e.g. a list on participants pre-
sent during the consultation, how the company chose participants, and minutes from the meetings includ-
ing discussions and opinions expressed, measures promised by the company as a response, see SGU 
(2013), p. 56. 
250 See Sámi Parliament (2014), p. 13. 
251 See Nätverket Stoppa gruvan i Rönnbäck, i Björkvattsdalen, Tärnaby (2012).  
252 Ibid.  
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formal meetings with no substance.253 In addition, it is important to stress that the con-

sultations do not occur between the Sámi and the relevant decision-maker. To that ef-

fect, the consultations prescribed by Chapter 6 Sections 4 and 5 of the Environmental 

Code, and the potential influence that the consultations may have, will only indirectly 

influence the Land and Environmental Court – which is further preconditioned that the 

company holds good faith consultations.  

 Since Swedish legislation does not implement the general rule of the right to effec-

tive participation or specifically the right to FPIC during decision-makings on mineral 

extraction, it is difficult to assess the legal exceptions in the Swedish context to the right 

to FPIC, elaborated earlier in chapter 4. In consequence, the Sámi Parliament along with 

national and international actors demand that the Swedish authorities ensure respect for 

the right to FPIC during these processes, and whenever the Sámi indigenous rights are 

threatened.254 Due to the holistic regime of indigenous rights, the domestic law on Sámi 

land rights may deepen the understanding of the lacking protection for Sámi participa-

tory rights in the context of mineral extraction. The core legal framework on land rights 

– in general and in the context of mineral extraction – will be introduced in the follow-

ing text in addition to a few examples of the Government’s perception on the existing 

framework in connection to the international standard. 

 

7.4 The Protection of Sámi Right to Lands, Territories and Resources 

7.4.1 Legal Protection of the Sámi Land Rights Claim 

As indicated earlier, in Sweden, Sámi land right claims are dealt with by providing reg-

ulation on the right to reindeer herding of Sámi villages. The RHA exclusively regulates 

the substantial content of the reindeer herding right.255 In the context of decision-

                                                
253 Sámi Parliament (2014), pp. 4-5. The Equality Ombudsman has recently initiated a specific project on 
the situation of Sámi that aims at identifying deficiencies in the legislation on Sámi rights in light of 
Sweden’s international obligations to enhance the protection for Sámi rights and prevent discrimination.  
254 Swedish Sámi Parliament (2014), pp. 4-5. See e.g. CERD, Concluding observations: Sweden (2013), 
para. 17. There are several demands connected to mineral extraction by the Sámi such as regarding profit 
and compensation for loss of lands. On the topic of lacking benefits and compensation in Sweden, see 
Anaya (2011), para. 56. 
255 See especially Articles 15-25. The present RHA is based on the same societal goal (to regulate the 
conflict between the land use of the Sámi reindeer herders and the mainstream agricultural land use) and 
has the same formulation as its older versions of 1886 and 1928. See Torp (2014), pp. 123-124, 130 and 
142-145.  
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making on mineral extraction, however, the RHA is most often ignored.256 The right to 

reindeer herding can legally be described as a special usufruct right (bruksrätt) to prop-

erty, which exists independently of whom holds the property ownership.257 The Swe-

dish Supreme Court has in two leading cases, Skattefjällsmålet of 1981 and Nordma-

lingsmålet of 2011, held that this usufruct right is based on Swedish unwritten custom-

ary law and immemorial use; Article 1 of the RHA includes immemorial use only.258 

Even though the right to reindeer herding is not formally treated as property ownership 

by Swedish law, the Supreme Court has held that the Swedish Constitution protects this 

right to the same extent as individual property ownership. Therefore, the reindeer herd-

ers’ usage right can only be breached through expropriation or contractual consent.259 

This conclusion is in line with the recommendations made by the Special Rapporteur 

elaborated in chapter 4. 

 However, due to the legislators neither defining the content of the reindeer herding 

right, nor the geographical areas to which it applies, several core aspects of the Sámi 

right to reindeer herding and connected land rights are not legally clear in the Swedish 

legal system.260 Nevertheless, the Supreme Court clarified in its leading cases some 

aspects of the Sámi villages’ right to all-year-round and winter grazing lands, although 

the Riksdag has only to a very limited extent implemented these precedents into the 

                                                
256 See e.g. Supreme Administrative Court, RÅ 2010 not 31. 
257 This is the term preferred by Anaya (2011), para 47. In theory there are two aspects to land rights 
connected to reindeer herding; there are property rights that spring from immemorial use of vast lands of 
the reindeer and reindeer herders, and at the same time these land rights also comprise of the right to 
pursue reindeer husbandry per se. See the individual complaint by the Saami Council &Vapsten Sámi 
village. 
258 The RHA only includes immemorial use as legal basis for the reindeer herding right, Article 1. The 
RHA regulates all-year-round grazing lands (Articles 1 and 3) and winter grazing lands (Article 3) by 
different provisions. In Skattefjällsmålet, NJA 1981 s. 1, five Sámi villages sued the state and claimed to 
be the owners of areas referred to as Skattefjällen. The Sámi villages lost the case. In Nordmalingsmålet, 
NJA 2011 s. 109, 120 land owners sued three Sámi villages claiming that their usage right did not apply 
to their property during winter time (winter pasture). The land owners lost the case. After Nordmalings-
målet it is clear that winter pasture is based on customary law, pp. 229-230, thus applied Article 3 of the 
RHA and not Article 1. Today the legal debate mainly circles around the issue of the legal basis of all-
year-round grazing lands. See e.g. the discussions between Torp (2012); C. Allard, Nordmalingsmålet: 
Urminnes hävd överspelad för renskötselrätten? (2011) and Renskötselrättens grunder – en replik 
(2012); B. Bengtsson, Nordmalingdomen – en kort kommentar (2011). 
259 Skattefjällsmålet, NJA 1981 s. 1, p. 248. See also Chapter 2 Article 15 of the Instruction of Govern-
ment on the right to property. Moreover, the ECtHR has in case of O.B. and Others v. Norway (1993) 
recognized reindeer herding as protected under the right to property in the ECHR Article 1 of Additional 
Protocol No. 1. 
260 Anaya (2011), para. 50; see Torp (2014), pp. 123-130. To be clear, this is despite the fact that the state 
has organized the reindeer herding into the Sámi village systems, see RHA. 
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legal or administrative system.261 The Supreme Court has for instance specified that the 

reindeer herding as a property right in different areas in Sweden has to be defined on a 

case-by-case basis, even though the right to reindeer herding, i.e. property, appears to be 

stronger further north.262  

 The present situation has lead to expensive court proceedings between different 

property holders regarding the issue whether a Sámi village has usage right to a particu-

lar area. In these civil proceedings the burden of proof rests on the Sámi village, inde-

pendently of whether it initiates the lawsuit or not, which is contrary to what is normally 

the case when property holders are sued.263 Consequently, the abstract provisions of the 

RHA force courts to define the reindeer herding right in cases when authorities priori-

tize physical planning that threatens reindeer herding in a particular area. Practice shows 

that, in spite of the preparatory works giving at least some interpretative guidance to key 

sections in the RHA on possible exemptions to reindeer herding, authorities and courts 

often end up creating larger infringements to reindeer herding than should be possible 

according to the present domestic legal standard.264  

 Even if the aim of the Environmental Code is not to protect the right to reindeer 

herding, seen to its wording, Chapter 3 Section 5 of the Swedish Environmental Code 

offers more concrete protection for the right to reindeer herding than the RHA.265 As 

stated, Chapter 3 is relevant in the decision-making process on mineral activities. Chap-

ter 3 Section 5 first and second paragraphs specify that “areas that are of national inter-
                                                
261 What was implemented was immemorial use as basis for all-year round-grazing lands (precedent of 
Skattefjällsmålet) see Article 1 of the RHA. See further Bengtsson & Torp, Svensk samerätt: Något om 
den senaste utvecklingen (2012). 
262 Skattefjällsmålet, pp. 192 and 196. 
263 Anaya (2011), para. 51. These processes are expensive due to the high burden of proof requirements, 
the difficulties in collecting evidence and the fact that the Sámi villages are not provided with legal aid. 
Consequently, in several cases, Sámi villages choose not to hire a legal attorney or pay for legal advice. 
In other cases, Sámi villages borrow money from the Sami fund – a fund established and still run by the 
government to help finance the preservation and development of Sami cultural life – to afford the legal 
processes. For more information on case law concerning the right to reindeer herding/land rights, see the 
website of SSR, (in Swedish), at http://www.sapmi.se/jur_3_0.html.  
264 Torp (2014), pp. 124-129. E.g. Article 32 is the relevant legal basis for less extensive (mindre omfat-
tande) usage grants of reindeer grazing lands – see prop. 1971:51, p. 132 – that do not lead to substantial 
negative impact (avsevärd olägenhet) on the reindeer herding of the affected Sámi village(s). In the case 
of RÅ 1999 not. 234, the Supreme Administrative Court held that a measure was not considered a sub-
stantial negative impact on the right to reindeer herding, contrary to the view of the affected Sámi village. 
In this case the relevant measure was a construction of a building used for research purposes, along with a 
road, power line and where water and a sewer would be constructed in connection to the building together 
with a usage grant of the whole area in question. This information is based on the presentation by Torp 
(2014), p. 126. 
265 Torp (2014), p. 130. See Chapter 1 Section 1 and Chapter 3 Section 1 of the Environmental Code. 
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est for the purposes of reindeer husbandry shall be protected against measures…” that 

may “significantly interfere” with the operation of reindeer husbandry. This protection 

is absolute.266 If a reindeer herding area is not considered a national interest it “shall, to 

the extent possible,” be protected against such measures.267 Section 10 same chapter 

qualifies that if a national interest is incompatible with another national interest “prior-

ity shall be given to the purpose or purposes that are most likely to promote sustainable 

management of land, water and the physical environment in general.”  

 Furthermore, the application of the Environmental Code has to comply with the 

Code’s overarching aim of, for instance, protection of the health of human beings and of 

the environment, and protection of valuable nature, cultural environments and biologi-

cal diversity, stipulated in Chapter 1 Section 1 of the Environmental Code. The prepara-

tory work explains that short-term economic motives should not override essential val-

ues of long-term public interest dependent upon the land area of national interest.268 

Moreover, according to the Government, if the relevant state body is unsure how to de-

cide a case it should choose the decision whose outcome would most probably improve 

a sustainable development.269 Essentially, the preparatory work also instructs that Swe-

den’s international human rights obligations should play a role in the balance of inter-

ests of Chapter 3 Section 10.270 

 The written provisions thus give the impression that the Environmental Code offers 

protection for the reindeer husbandry and connecting land rights of Sámi villages, at 

least in areas where reindeer herding is considered a national interest. Regarding deci-

sion-making on mineral extraction grants, however, the Environmental Code appears to 

lack protection for Sámi land rights. In many cases the relevant authority and courts 

narrowly interpret the term significantly interfere and most often conclude that no in-

                                                
266 Torp (2014), p. 133. 
267 See Chapter 3 Section 5 first paragraph. 
268 Prop. 1997/98:45, p. 240. 
269 Government Offices of Sweden, at http://www.regeringen.se/sb/d/15934/a/187193. This is further 
confirmed by Sweden’s Mineral Strategy (2013), see pp. 18-19, which uses the wording “purpose or 
purposes that promote good long-term management in the most appropriate way.”  
270 Prop. 1997/98:45 part II, p. 35. Regarding this topic it is relevant to mention the claim of the Govern-
ment in prop. 1992/93:32 of Swedish environmental law giving better protection for the land use of rein-
deer herding than do international law obligations. Authorities, the Government and courts still today 
refer to this statement to hold that the behavior of the state is in line with international law. See e.g. Su-
preme Adminitrative Court, Judgement of 29 October 2014. 
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fringement of Chapter 3 Section 5 has occurred.271 In other cases, when assessing a case 

in light of Chapter 3 Section 10, authorities, the Government and courts qualify reindeer 

husbandry mainly in economic and physical terms and balance reindeer herding as an 

“interest” with the economic effects of mining activities such as job creating and in-

creased exportation.272 International legal standards are most often left out of the pic-

ture. So far, this process of balancing of national interests has left the reindeer husband-

ry in almost every case to stand back.273 

 To summarize, the Swedish legal system provides some protection for Sámi villag-

es’ land rights, even though the best protection is provided by unimplemented unwritten 

legal norms confirmed by the Supreme Court. Sámi individuals outside the Sámi village 

system enjoy no protection for their land and reindeer herding rights, or any other live-

lihood connected to lands, by any Swedish legal standard. Main obstacles to the protec-

tion of reindeer herding and connected land rights of Sámi villages in the Swedish legal 

framework are, first, lacking implementation of international legal standards on LTRs. 

Indigenous land rights are not acknowledged by the legal system by any legal source, 

and the land rights claim is narrowly treated as a right to reindeer herding. Second, there 

are deficiencies in the existing written law on the substantial meaning of the right to 

reindeer herding. Lacking substantial contours make reindeer herding often yield to 

other competing interests.274 Third, authorities and courts appear sometimes to go pass 

the protection of reindeer herding given by the law through systematized exceptions 

when other political and economic interests are at stake.275 Subsequently, even though 

members of Sámi villages compared to the majority of the Sámi people in terms of land 

rights historically have been, and presently are, favored by the state, their land rights 
                                                
271 Torp (2014), pp. 147-148. See RÅ 2010 not. 31 regarding one of several mineral concessions in 
Rönnbäck. Both the Mining Inspectorate and the Government considered that the future mining could not 
be regarded as significantly interfering with the interest of reindeer herding since both the Mining Inspec-
torate and the Government had prescribed protective measures and compensation of Nickel Mountain to 
the Sámi village. Through the whole process, Vapsten Sámi village argued that the reindeer herding 
would be extinguished if Nickel Mountain went forward with its plans. The Supreme Administrative 
Court held that the decision did not breach Section 5. The Court however confirmed that the pit mine 
would have negative effects on the reindeer herding. For further case law, see e.g. the Supreme Adminis-
trative Court, RÅ 2010 not. 6 regarding the construction of a tourist facility; and RÅ 2010 not. 62 regard-
ing the adoption of a municipality’s local plan. Reference by Torp (2014), pp. 133-142. 
272 The case of Rönnbäck demonstrates this issue; Labba (2014), pp. 96-98; Nätverket Stoppa gruvan i 
Rönnbäck, i Björkvattsdalen, Tärnaby (2012). The national interest of valuable substances or materials is 
regulated in Chapter 3 Section 7. 
273 Anaya (2011), paras. 47, 50, 56 and 58; ft 11; and Labba (2014), pp. 96-98.   
274 Anaya, paras. 47 and 50; Both regarding the RHA and the Environmental Code, look above. 
275 Torp (2014) p. 147.  
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enjoy a very limited protection. In the context of mineral extraction this vulnerability 

probably become even more distinct due to the high economic interests surrounding 

such activities. In other words, a full implementation of the right to LTRs acknowl-

edged in international law would mean a deep change of Swedish legislation and admin-

istrative regulations.276  

 

7.4.2 Swedish Government’s Perception of the Sámi Land Rights Claim 

The Swedish Government claims that Sweden has always prioritized human rights, and 

further that the fundamental basis for Sweden’s human rights policies is the respect for 

international treaties and norms.277 On 23 September 2014, Sweden presented to a UN 

fund a 100 million SEK that aims at economically supporting indigenous peoples’ land 

rights claims globally.278 The fund will also diminish conflicts surrounding extraction 

projects.279 When it comes to land rights claims at the domestic level, the Swedish Gov-

ernment principally regards natural resources as property of the state.280 Thus, the Sámi 

land claims function as a limitation on the Swedish state’s sovereignty.281 Conversely, 

losing the ownership to Sámi communities would be costly from both an economic and 

political perspective.282  

 Therefore, at the adoption of the UNDRIP at the 61st Session of the General Assem-

bly in 2007, Sweden’s Representatives articulated regarding Sweden’s view on Article 

32 (2) that “Sweden declares that the lands or territories of indigenous peoples men-

tioned in… article 32.2 of the UNDRIP will be interpreted as such lands or territories 

that are formally owned by indigenous peoples.”283 According to the Government, 

hence, Article 32 (2) does not apply to situations where Sámi hold property ownership 

on the basis of their indigenous status. However, interestingly, at the second UPR round 

in January 2015, the Swedish Delegation admitted that the Swedish Government con-
                                                
276 See the Draft Nordic Sámi Convention which is negotiated on. 
277 See views expressed at, http://www.regeringen.se/sb/d/9193. See also skr. 2007/08:109, p. 7. 
278 Fria tidningen, Sverige bidrar till fond för landrättigheter (24 September 2014). 
279 Ibid. 
280 Åhrén The Provisions on Lands, Territories and Natural Resources in the UN Declaration on the 
Rights of Indigenous Peoples: an Introduction (2009), pp. 205 and 213. A Swedish law of 1683 is con-
sidered constituting the main legal basis for state ownership of the northern parts of Sweden, see 
Skattefjällsmålet, NJA 1981 s. 1, p. 229.  
281 Aponte Miranda, p. 142.  
282 Åhrén (2009), pp. 205 and 213.  
283 Official Records, General Assembly, 61st Session (13 September 2007). Reference by Anaya (2009), 
pp. 91-92. 
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siders that Sweden fulfills the ILO 169 provisions “except for […] land rights and the 

protection for reindeer husbandry […].”284  

 The problem is, from the international legal perspective, that it is generally not pos-

sible to fulfill any indigenous rights, if indigenous land rights are made a complete ex-

emption. Again, many lifestyles of Sámi, as with most indigenous peoples, spring from 

their close relation with their lands. Hence, the land rights form the absolute basis of 

ILO 169 and the UNDRIP (or any other indigenous rights regime). Nevertheless, de-

spite the comments made during the last UPR round, the Government in fact upholds 

the broad gap between national and international standards on indigenous rights.285 Im-

portantly, the international obligations of the Swedish Government to protect indige-

nous rights cannot be overlooked because the reality in Northern Sweden has become 

practically complicated or in order to please Swedish voters.286  

  

                                                
284 See UPR, Sweden’s National Report (2014), para. 30. This statement that was repeated during the 21st 
Session of the HRC, see UPR Draft Report (2015), para. 78.  
285 The negotiations on the Nordic Sámi Convention may lead to another conclusion, but seen to the gen-
eral passivity of the politicians regarding Sámi matters (including the work with the Nordic Sámi Con-
vention) and the fact that Sweden still refuses to ratify ILO 169, the expectations on the outcome of the 
negotiations in terms of adherence to international standards are low.  
286 See Bengtsson & Torp (2012), pp. 138-140. 
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8 Concluding Remarks and Summary  
8.1 Concluding Remarks 

The principle of FPIC has now become widely acknowledged as an international stand-

ard in the field of collective human rights law. Even though the right to FPIC is not 

completely agreed upon, especially at state level, the legal exceptions to the general rule 

of veto when there is no consent to the planned projects are narrow, although it depends 

on the circumstances. Also, the international effort to develop and strengthen the legal 

responsibility of extractive companies, in order to help states better protect indigenous 

rights and other human rights, is evolving, as shows the principles of John Ruggie laid 

out in the Guiding Principles.  

 The assessment of Sweden’s domestic framework on participatory rights has un-

covered a wide gap between the domestic and international standard on indigenous par-

ticipatory rights. First of all, the majority of all Sámi are invisible in the legal frame-

work on participatory rights if they become affected by outside physical planning. Se-

cond of all, the Sámi villages that have legal standing in cases on mineral extraction 

cannot substantially influence the decision-making process. A similar structure main-

streams Sweden’s legal protection of Sámi land rights, where the Sámi villages at least 

get some protection for reindeer herding, hunting, fishing and connected land rights in 

written law, but where practice reveals that the protection is often empty, especially 

when reindeer herding is weighed against prevailing economic interests such as mineral 

extraction.  

 These legal and administrative structures together with many Sámi’s fundamental 

dependence upon their traditional lands and resources for their continued existence as a 

people, have put the affected Sámi in a disadvantaged position compared to companies 

competing for their lands to conduct mineral extraction projects. Despite the limited 

range of this study, it reveals such flaws of the Swedish legal framework and of its ap-

plication indicating colonial perceptions of the Sámi still embedded in existing legisla-

tion and policies.287 The indigenous claim “we now find ourselves within the borders of 

States which have established norms and laws according to their interests,” seem to pair 

well with the general Sámi experience.288 The international trend on indigenous rights 

                                                
287 See e.g. Samiskt informationscentrum, at http://www.samer.se/1218. 
288 Manila Declaration (2009).  
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and corporate responsibility and the aforementioned domestic trend of the Swedish 

Government to increase the number of mineral extraction projects around Sápmi with-

out Sámi consent appear contradictory.289 Hence, there is urgent need for efficient 

cleanups of both Swedish politics and legislative framework on Sámi matters, regard-

less of the practical difficulties arising from such reforms. Included in such reforms, the 

core legal framework of the decision-making process on mineral extraction; the Miner-

als Act and the Environmental Code, need to be revised to comply with the principle of 

FPIC and other international standards on indigenous rights. 

 As indicated, there exists a clear threshold of society’s expectations on the behavior 

of extractive companies embodied by the Guiding Principles. Extractive companies that 

meet the principle of FPIC will also to a large extent meet the obligations of due dili-

gence. There is reason to believe, without further investigation presented in this study, 

that extractive companies that choose to execute mining projects in Sápmi do not re-

spect the international standard on FPIC or effective participation before engaging in 

mineral exploration or exploitation activities. The independent responsibility of extrac-

tive companies to not adversely impact on Sámi FPIC means companies cannot hide 

behind compliance with national law standards in order to economically profit from 

lacking state responsibility to protect Sámi indigenous human rights.290 

 
8.2 Summary 

Today the Mineral Policy of the Swedish Government is to increase the production of 

iron ore and other minerals, which is pursued by private actors mainly within the Sámi’s 

traditional and ancestral territory, Sápmi. At the same time Sweden is increasingly criti-

cized for its lack of protection of Sámi indigenous human rights. This study treats cho-

sen aspects of the legal nexus surrounding the mineral extraction within Sápmi; the in-

ternational standard of FPIC with focus on the UNDRIP, the relation between the be-

havior of companies and FPIC according to the Guiding Principles and, finally, the pro-

tection offered by the domestic Swedish framework of FPIC and participatory rights. 

 The principle of FPIC is widely acknowledged in international law and constitutes a 

key principle in the protection of indigenous rights, particularly in the context of min-

eral extraction within indigenous territories. Even though the right for indigenous peo-
                                                
289 See Anaya (2011), para. 58. 
290 See e.g. James-Eluyode, p. 215. 
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ples to veto decisions on mineral extraction within their territory has not yet become 

part of customary international law, according to international practice mainly visible in 

UN soft law instruments and the jurisprudence of the IACHR, the legal exceptions to 

the general rule of veto when there is no consent to the planned projects are narrow.  

 According to Guiding Principles, a UN soft law instrument, companies have an 

independent responsibility to conduct due diligence not to adversely impact upon indig-

enous rights such as FPIC. This can ultimately mean extractive companies may need to 

refuse concession grants because they deem such projects will adversely impact upon 

indigenous rights. It may also mean that companies need to secure compliance with the 

elements of FPIC through adequate and equitable consultations or negotiations with 

representatives of the affected the indigenous people. Thus, extractive companies can-

not hide behind compliance with national law standards in order to pursue extractive 

projects that would adversely impact upon indigenous rights such as FPIC. 

 In Sweden, only the affected Sámi villages have collective participatory rights in 

decision-making processes on mineral extraction on behalf of their members. The ma-

jority of all Sámi, around 90 per cent, enjoy no protection for their participatory rights 

neither land rights at the domestic level. However, neither the Sámi villages can sub-

stantially affect the decision-making on mineral extraction. The extractive company 

must, to get a permit for environmental hazardous activities, a legal duty to consult with 

affected individuals in order to formulate an environmental impact statement, although 

it is nowhere regulated what the Sámi can in reality affect through the consultation 

meetings. In sum, the Swedish protection of Sámi FPIC in the context of mineral extrac-

tion is almost non-existant. 

 The conclusion drawn from this study is that both the state and the extractive com-

panies should reconsider their behavior towards the Sámi to meet existing international 

legal standards and social expectations.   
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