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“The investigation, prosecution and suppression of crime for the 

protection of the citizen and the maintenance of peace and 

public order is an important goal of all organized societies. The 

pursuit of that goal cannot realistically be confined within 

national boundaries.”1 

                                                 
1 Supreme Court of Canada, United States of America v. Cotroni, 1 S.C.R. 1469, 1989, para. 2. 
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Abstract 

The suppression of transnational organised crime has continued to rise on the agenda of the 

international community and is today an affirmed goal of most states. To increase the 

effectiveness of suppression, it is necessary for states to cooperate across borders in criminal 

investigations. The legal regime by which this is done is called mutual legal assistance, MLA, 

and is one of the most practically important developments in public international law over 

recent decades. The development however has led to several unanswered questions regarding 

the position of the individual in the procedure. Those are manifested in three main areas, 

namely; the requirements for employment of MLA; the application of exceptions and; human 

rights protection.  

 

This thesis elaborates on and analyses the balance between effectiveness in formal 

international law enforcement and the protection of fundamental rights in such procedures in 

the three main ambiguous areas.  

 

The analysis points to the importance of the principle of reciprocity for effective cooperation 

and argues that the conditions for MLA should not be altered. It argues that the number of 

exceptions shall be kept at a minimum. However, the efforts to abolish the exception for 

offences of a political nature should be halted or at least approached with more caution. This 

is true also of when concerning terrorism offences.  

 

The analysis shows that the protection available to the person whom the MLA request 

concerns is inadequate. There is an urgent need to reform the system in that respect, in 

particular by opening channels of complaint.  

 

The final conclusion is that, in light of the unquestionable importance of MLA in the 

suppression of transnational organised crime, it is possible to make limited reform in the 

areas of human rights and the guarantee of a right to a fair trial without jeopardising the 

necessary effectiveness of the system.  
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 Chapter 1 – Introductory Remarks 

1.1 Background 

In August of 2014, a private jet was hijacked at an airport in Venezuela. It belonged to a 

Maltese company and was managed by a Swiss company. The crew was from Germany and 

Austria. It had just arrived Venezuela from Trinidad and Tobago. The person who had 

chartered the plane was a dual citizen of Lebanon and Australia. She had rented the plane 

through a U.S company which was an agent of a Saudi Arabian company. The hijackers had 

instructed the pilot to fly to Benin. After coordination by all concerned states, the plane was 

eventually rerouted to Spain where police apprehended the suspects and found the plane 

carrying 1.5 tonnes of cocaine.2  

It is clear that in order to suppress organised crime, it is no longer sufficient to regard 

it as a solely domestic problem. The movement across borders by organised criminal groups 

has become a reality for most, if not all, countries.3 Law enforcement authorities are generally 

constrained to acting within its borders, a constraint not shared by criminals. From a legal 

viewpoint, the international response is the creation of transnational criminal law. A 

cornerstone of the legal regime is the setting up constructions allowing law enforcement 

authorities to assume a global role in the investigation of transnational crimes. The 

development of such a construction, commonly known as mutual legal assistance (“MLA”), 

has been swift and pushed through by the international community in perhaps surprising 

unity.  

However, a situation where the international community visualise a unified goal, 

namely the eradication of transnational organised crime, can easily mean that one forgets that 

transnational criminal law also must uphold the rights of the persons subjected to it. This 

thesis will seek to discuss the position of the suspected perpetrator in situations of MLA.  

 

                                                 
2 Der Spiegel, 47 Sacks of Cocaine: A Charter Pilot's Run-In with Venezuelan Drug Lords, 17/12-14, available at: 
http://www.spiegel.de/international/world/a-charter-pilot-becomes-an-unwilling-mule-for-1-5-tons-of-
cocaine-a-1007402.html, accessed 30/6-15.  
3 Bantekas, I., Nash, S., International Criminal Law, Cavendish Publishing Limited, 2003, p. 49-51. 

http://www.spiegel.de/international/world/a-charter-pilot-becomes-an-unwilling-mule-for-1-5-tons-of-cocaine-a-1007402.html
http://www.spiegel.de/international/world/a-charter-pilot-becomes-an-unwilling-mule-for-1-5-tons-of-cocaine-a-1007402.html
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1.2 Purpose 

International cooperation in criminal matters is generally a well-researched area. Numerous 

contributions have been made by scholars concerning the law on extradition of suspected or 

convicted criminals and on asset recovery in cases of corruption and money laundering.4 

MLA however is not widely researched and it is unclear why such a research deficit exist, 

particularly taking into account its rapid development and the questions that such a 

development poses with reference to protection of fundamental rights of the accused.  

In light of this, the thesis will focus on the position of the suspected perpetrator in the 

MLA procedure and discuss how the rights of that individual are upheld and which 

safeguards exist. A key element is to discuss how to balance effectivity in crime suppression 

with the protection of fundamental rights. Concretely, this constitutes of discussions on how 

to solve a potential tension between fundamental rights and global crime suppression.  

The protection of the rights of the individual is provided for in three different areas of 

the MLA process, which are all legally ambiguous and allow for analytical elaborations.5 

Those areas are: the requirements for employment of MLA; the application of exceptions; 

and the application of human rights standards to the procedure. Particular attention will be 

given to the last area, on applying human rights standards to the procedure and how to 

guarantee the rights of a fair trial.   

My intention with this thesis is however not to fill a gap in legal writing concerning 

MLA. A thesis is likely to limited an arena for such an endeavour. Instead, I will attempt to 

provide a unified picture of the different protection mechanisms, since they in scholarly work 

are mostly discussed separated from each other.   

 

1.3 Delimitation 

It has been difficult to set clear boundaries for a thesis on the rights of the individual in MLA 

procedure. The reason for it is twofold. First, it is clear to me that transnational criminal law 

                                                 
4 See for example Stanbrook I., Stanbrook,. C., Extradition: law and practice, Oxford University Press, 2000, 
Bassiouni, M, C., Wise, E, M., Aut Dedere Aut Judicare: The Duty to Extradite Or Prosecute in International Law, 
Martinus Nijhoff Publishers, 1995 and Brun, J-P. (ed.), Asset Recovery Handbook, World Bank Publications, 
2011. 
5 International Law Association, Second Report, Committee on Extradition and Human Rights, ILA Report of the 
67'1 Conference, Helsinki, 1996, p. 214. 
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is not equally well understood as other branches of public international law and thus is in 

need of a description in itself. Second, MLA is to a large extent based on other constructions 

of international cooperation in criminal matters, most importantly extradition. MLA is in 

many aspects directly influenced by extradition law but based on different rationales and with 

different implications for the accused.  

 The thesis is thus limited to MLA and adjacent aspects of international cooperation that 

are of analogous interest, extradition law in particular. The legal basis for MLA is in almost 

all situations treaties, and it is highly unlikely that MLA obligations could be said to 

constitute customary international law. Therefore, that aspect has been disregarded as well 

as informal cooperation which might occur to a great extent in practice.  

The starting point will be taken in the so called suppression conventions, most 

importantly the United Nations Convention against Transnational Organised Crime 

(“UNTOC”).6 One could possibly argue that limiting the thesis to the UNTOC would be 

beneficial since it would be possible to dig deeper into substantive issues. That might be true, 

but it would be at the expense of much of the source material and the legal reasoning. UNTOC 

is still very new, its application is uncertain and most discussions concerning MLA is based 

on other bilateral treaties or based on extradition analogies. Therefore, to be able to present 

a more comprehensive picture, I have chosen the broader approach at the expense of highly 

detailed and technical discussions.  

The conceptual background of MLA is to be found in transnational criminal law. 

Transnational criminal law can in theory be divided into two different categories by 

differentiating transnational crime from transnational organised crime. The former could be 

illustrated by the school book example of a perpetrator standing on one side of an 

international border, shooting a victim who is standing on the other side. Such situations are 

rare and the transnational element is possibly coincidental. This category of transnational 

crime will be disregarded entirely in this thesis because of its limited importance to societies 

as a whole. The latter is the organised transnational criminal activities, to increase profit, to 

gain some sort of benefit and/or to evade law enforcement authorities. Sometimes the term, 

and what is in fact transnational organised crime, is used interchangeably with the term 

                                                 
6 United Nations Convention against Transnational Organised Crime, Treaty Series vol. 2225, p. 209. 
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transnational crime. This thesis is aimed solely at transnational organised crime, and to avoid 

confusion, this term will be used consistently. 

Furthermore, I will not touch upon issues regarding jurisdiction over transnational 

organised crime since it is both an extensive and legally ambiguous area. Furthermore, when 

discussing the position of the individual, the thesis will not contain an in depth analysis of 

the content of human rights obligations that states may be under, but merely analyse the 

possible tension between conflicting obligations under public international law.  

 

1.4 Framing of questions 

The overarching theme will concern the role of the individual in the three main areas of MLA 

identified above. The analysis will revolve around three questions, namely:  

 Which requirements will need to be fulfilled for granting an MLA request, and how 

do they act as fundamental rights safeguards? 

 Which are the exceptions and how are they applied? Can their relevance today be 

questioned?  

 How is the MLA procedure reconciled with international human rights standards? 

How does the process ensure the rights of a fair trial for the suspect? 

 

1.5 Methodology 

The starting point will be transnational criminal law and its sources. Since treaty law is of 

paramount importance for the legal discipline, the principles of interpretation in the Vienna 

Convention on the Law of Treaties (“VCLT”)7 in conjunction with the traditional legal 

method will be employed. Since MLA is not a widely researched area, other areas of public 

international law will also play an important role in the analysis, as mentioned above. A 

substantial part of support in the studying of international law in general is to be found in 

legal doctrine and in the actual conduct of states. In some cases, the reasoning will appear to 

have a political element. That will find its explanation in the fact that the suppression 

conventions, and even more so, the conduct of states, are both legal and political in nature. 

                                                 
7 Vienna Convention on the Law of Treaties, Treaty Series vol. 1155, p. 331. 
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Furthermore, since MLA is a recent construction, the analysis is highly dependent on 

theoretical discussions rather than analyses of what have occurred in practice. There is thus 

rarely clear cut answers to be given when discussing particular issues.  

 Finally, as a matter of personal importance, I have tried to the largest degree possible 

to keep formulations in this thesis gender neutral. Unlike the Swedish language, English does 

not contain a gender neutral pronoun and I have therefore when discussing persons in general 

used words such as “individuals” or “persons”. When that for grammatical reasons have not 

been possible, I have used the formulation “he or she”.  

 

1.6 Structure of study 

It is my opinion that to understand the mechanisms for international cooperation, in particular 

mutual legal assistance in criminal matters, one must set the scene by clarifying the 

background. This is particularly true since transnational criminal law is a recently developed 

sub-category under international criminal law, and differs significantly from what this thesis 

will call international criminal law stricto sensu.  Chapter 2 is dedicated to this distinction 

and will also touch upon the legal sources of importance, in particular treaty law. Chapter 2 

is kept short to allow the analysis to feature more prominently.   

Chapter 3 describes international cooperation in criminal matters generally, and briefly 

goes through the substantive basis for such cooperation. Also, it aims to provide a conceptual 

description of why certain constructions have been selected over others by briefly explaining 

how interactions between different legal traditions plays out. Chapter 4 concerns MLA 

specifically, and goes through the conditions for its application. It also contains a description 

and problematisation of those conditions. Chapter 5 reasons around the potential exceptions, 

both obligatory and optional, that are included predominantly to protect individuals. Chapters 

6 and 7 concerns aspects of fundamental rights specifically and provides examples on how 

to resolve a tension between fundamental rights and the MLA procedure, and the problems 

that the process poses with reference to the right to a fair trial. Chapter 8 concludes the 

findings in the thesis, and says something about future developments.   
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Chapter 2 – Setting the Scene: the Legal Framework 

2.1 International criminal law 

2.1.1 Background 

International criminal law is the part of public international law that aims to prohibit certain 

conducts that are particularly harmful to societies and its inhabitants.8 It is a recent legal 

concept that has developed significantly over the last decades.9 After the atrocities of the 

Second World War, the need for effective international criminal law became painfully 

obvious and the development took off with great urgency.10  

Today, international criminal law is a well-established part of the legal discourse and 

has its basis in a variety of sources. Despite this, it has proven difficult to find a 

comprehensive definition. Instead, most scholars have opted to identify its main features. 

Bassiouni describes international criminal law as consisting of two co-existing and separate 

disciplines, namely the criminal aspects of international law and the international aspects of 

criminal law.11 Boister does the same distinction but uses a slightly different terminology. 

He speak about international criminal law stricto sensu and crimes of international concern.12 

In the following, this distinction will be elaborated on.  

 

2.1.2 Sub-categories under international criminal law 

The criminal aspects of international law, or international criminal law stricto sensu, is 

usually described as concerning the so called “core crimes”, today governed primarily by the 

Rome Statute13 and falls under the jurisdiction of the International Criminal Court (“ICC”) 

or other ad hoc tribunals.14 The crimes concerned are genocide, crimes against humanity, war 

crimes and – although a definition is yet to be agreed on – the crime of aggression.  

                                                 
8 Abbas, A., International Law: Texts, cases, materials, Oxford University Press, 2012, p. 576. 
9 Anderson, K, The Rise of International Criminal Law: Intended and unintended consequences, The European 
Journal of International Law, Vol. 20, No. 2, p. 331-332.  
10 Abbas A., p. 576.  
11 Bassiouni, M, C., The Penal Characteristics of Conventional International Criminal Law, Journal of 
International Law, 15 Case W. Res 27, 1983. 
12 Boister, N., Transnational Criminal Law?, European Journal of International Law, Vol. 14, No. 5, 2003, p. 954. 
13 Rome Statute of the International Criminal Court,  UN Doc. Treaty Series , vol. 2187, p. 3 
14 Such tribunals include the International Criminal Tribunal for the former Yugoslavia (“ICTY”) and the 
International Criminal Tribunal for Rwanda (“ICTR”) as well as the Special Court for Sierra Leone (“SCSL”). 
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The international aspects of criminal law, or crimes of international concern, focuses on the 

situation where national criminal law is given an international aspect when a specific crime 

include a cross border, or transnational, element. Some crimes are transnational in nature, 

such as trafficking in contraband and humans. Other crimes could be transnational depending 

on the circumstances. Such examples include terrorism and crimes perpetrated in the 

borderless cyberspace. The starting point for the suppression of such crimes is thus national 

criminal legislation, but it is influenced or directly dependent on international, multilateral 

treaties.  

 

2.2 Transnational criminal law 

2.2.1 Background 

Historically, the rising problem with transnational crime was first acknowledged in 1975 at 

the Fifth UN Congress on Crime and Prevention and the Treatment of Offenders where the 

term was first used.15 It was employed to identify certain criminal conducts that were 

transgressing the laws of more than one state. 16  

Most frequently, such crimes are perpetrated by non-state actors.17 The criminal 

activity is generally driven by economic factors and criminologists have identified poverty 

as the main so called “push factor”.18 However, the rise of international terrorism has 

identified a significant political aspect to some transnational crime.19  

Transnational organised crime is highly damaging on societies. It can be of paramount 

financial importance where criminal networks can make profits by distributing drugs, arms 

or other contraband across borders. In 2012, the UN Agency primarily responsible for the 

suppression of transnational crime, the United Nations Office on Drugs and Crime 

(“UNODC”), estimated the total turnover of transnational organised crime to be 860 billion 

                                                 
15 Boister, N., An Introduction to Transnational Criminal Law, Oxford University Press, 2012, p. 4. 
16 Boister, N., 2003, p. 953. 
17 Boister, N., 2012, p. 4. 
18 Passas, N., Globalization and Transnational Crime: Effects and Criminogenic Asymmetries, in Williams, P., 
Vlassis, D. (eds.), Combatting Transnational Crime: Concepts, Activities and Responses, Frank Cass Publisher, 
2001, p.22-23. 
19 Rollins, J., Sun Wyler, L., Terrorism and Transnational Crime: Foreign Policy Issues for Congress, Congressional 
Research Service, No. 7-5700, 2013. 
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USD.20 If criminal networks grow it can also work to destabilize states and contribute to 

violent conflicts. Furthermore, after the terrorist attacks on 11 September 2001, it is clear that 

transnational organised crime can reach such magnitude as constituting a threat to 

international peace and security under Chapter VII of the UN Charter21 and thus justify the 

use of force.22  

  The increased globalization and the possibility to utilize the internet for criminal 

purposes has led to an increased activity in states interest to suppress transnational organised 

crime in recent years.23 This has been manifested on an international level by the drafting 

and entry into force of several so called suppression conventions, outlining the international 

response to certain types of particularly harmful criminal activities.  

 

2.2.2 The notion of transnational criminal law 

From a legal perspective, the starting point can be set by the principle of sovereignty. It is 

one of the fundamental principles of international law and makes clear that all states have the 

right to sovereign control over their territory. This applies also to law enforcement authorities 

that typically are restricted to acting within the borders of the state.24  The principle of 

sovereignty is however no obstacle for criminals seeking to take advantage of the geographic 

limitations of national law enforcement. The countering of this imbalance has been the 

foremost motivating factor in the establishment of transnational criminal law.25  

The term transnational criminal law is consisting of two different elements, one 

horizontal and one vertical. The horizontal element is the treaty obligations between states to 

criminalize certain conducts and to cooperate in the suppression of it, and the vertical element 

is the domestic application of criminal law to individuals in accordance with those treaty 

obligations. Unlike international criminal law stricto sensu, transnational criminal law leave 

                                                 
20 UNODC, Estimating Illicit Financial Flows Resulting from Drug Trafficking and Other Transnational Organized 
Crimes: Research Report 2011. 
21 Charter of the United Nations and Statute of the International Court of Justice, in force 24 October 1945.  
22 UN Security Council Resolution 1368 (2001), Doc. S/RES/1368. 
23 Vlassis D., The United Nations Convention Against Transnational Organized Crime and its Protocols: A New 
Era In International Cooperation in The International Centre for Criminal Law Reform and Criminal Justice Policy, 
The Changing Face of International Criminal Law, 2001, p. 75-85. 
24 Harrington, J., Police Cooperation against Transnational Criminals in Boister, N, Currie R, (eds.) Routhledge 
Handbook on Transnational Law, Routhledge, 2015, p. 109. 
25 Boister N., 2012, p. 8-9. 
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it up to the states to criminalize in accordance with the treaties and does not provide for an 

arena where individuals can be tried. The jurisdiction thus remain with the individual states. 

The treaties generally require comprehensive criminalisation to ensure that certain 

conducts are criminalised in all states. This is to ensure that no safe havens exist where a 

particular conduct is not illegal.26 Simplified, one could say that the conventions seek a 

reasonable level of harmonisation. Furthermore, they require that effective international 

cooperation is established. Harmonised criminalisation is inadequate if effective cooperation 

is not established. This is particularly true if a crime is perpetrated in one state but has its 

effect in another.  

Since transnational criminal law, as mentioned above, predominantly is based on 

treaties, the subjects are not individuals but states. What constitutes a transnational crime is 

decided by the applicable treaty. The most basic definition of a transnational crime could 

thus be said to be an act that a suppression convention require to be criminalised.  

As a conclusion concerning transnational criminal law, one can say that it is dependent 

on individual states. The suppression conventions are not designed to be self-executing.27 

This means that the “crimes” set out in the conventions are not crimes at all unless national 

legislation is adjusted accordingly.  

 

2.3 Sources of transnational criminal law 

2.3.1 Treaty law – the Vienna Convention 

A treaty is an agreement between two or more states on specific matters and is binding under 

international law. Article 38(1) of the Statute of the International Court of Justice (“SICJ”)28 

states that the court shall first and foremost apply available treaties to the dispute under 

international law. This is widely acknowledged as establishing treaties as the primary source 

of international law also outside the proceedings of the International Court of Justice 

(“ICJ”).29 

                                                 
26 Obokata, T., Transnational Organized Crime in International Law, Hart Publishing, 2010, p. 45. 
27 Boister, N., 2012, p. 14. 
28 Statute of the International Court of Justice, in force 18 April 1946. 
29 Shaw, M, N., International Law, Cambridge University Press, 2014, p. 49-53.  
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The VCLT has been described by scholars as a “treaty on treaties” and is today one of the 

most important treaties of international law.30 Its article 2(1)(a) define a treaty as “an 

international agreement concluded between States in written form and governed by 

international law”. A treaty is only binding upon contracting parties (unless what is in the 

treaty can be considered customary international law, but that discussion will be left out of 

this thesis) and there is no binding force on a third state.31  

 

2.3.2 The suppression conventions 

The first ever treaty credited as a suppression convention was a bilateral anti-slave-trading 

treaty between Great Britain and France in the beginning of the nineteenth century.32 As the 

number of suppression conventions have increased, the UN has taken over the custodian role 

previously held by individual states. Today, there is a significant amount of suppression 

conventions that deal with widely different issues, from drug trade to human trafficking to 

theft of national treasures.33  

The suppression conventions generally set out which kinds of activities are to be 

considered illegal but do not regulate the way in which national authorities apply the law on 

a domestic level. 34 It is thus possible that a suppression convention has been implemented 

correctly, but where the particulars of the domestic legal order become decisive, preventing 

the convention from having effect.35  

                                                 
30 Grant, JP., International Law Essentials, Dundee University Press, 2010, p. 12-14.  
31 VCLT, article 34.  
32 Boister, N., 2012, p. 16. 
33 Bassiouni has listed all areas covered by suppression conventions in 1999. Those were: crimes against UN 
and associated personnel; unlawful possession or use or emplacement of weapons; theft of nuclear materials; 
mercenarism; apartheid; slavery and slave-related practices; torture and other forms of cruel, inhuman or 
degrading treatment; unlawful human experimentation; piracy; aircraft hijacking and unlawful acts against 
international air safety; unlawful acts against the safety of maritime navigation and the safety of platforms on 
the high seas; threat and use of force against internationally protected persons; taking of civilian hostages; 
unlawful use of the mail; unlawful traffic in drugs and drug related offences; destruction and/or theft of national 
treasures; unlawful acts against certain internationally protected elements of the environment; international 
traffic in obscene materials; falsification and counterfeiting; unlawful interference with submarine cables; 
organized crime, terrorism and bribery of foreign public officials. Bassiouni, M, C., The Source and Content of 
International Criminal Law: A Theoretical Framework, in Bassiouni, M, C. (ed.), International Criminal Law Vol.: 
Crimes, Ardsley on Hudson, 1999, p. 62.  
34 Boister, N., 2012, p. 125. 
35 The most famous case of this nature is the judgement by an English Court of Appeals in R v Safi (Ali Ahmed) 
(2003, EWCA Criminal Division 1809, ILDC 253). A group of Afghani citizens were charged with having hijacked 
a domestic airliner in Afghanistan and forcing it to fly to London. The charges were brought in accordance with 
a domestic UK law which was the implementation of the Hague Hijacking Convention. The hijackers alleged 
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One issue that has been the subject of considerable debate is which crimes deserve to require 

international suppression. Why is it that the theft of national treasures is specifically covered 

by a suppression convention when there is no convention explicitly prohibiting homicide? 

This perhaps surprising distinction was pointed out, somewhat sarcastically, by Clark after 

reviewing the investigative powers of law enforcement officials under the Convention for the 

Protection of Submarine Cables.36   

 

“Do not underestimate the randomness in all of this: one might think that killing 

someone is worse than damaging a piece of wire (albeit an expensive one) [---], but 

the treaty dealt with cables, not dead people.”37 

 

The success of the UN Drug Trafficking Convention of 1988 inspired the international 

community and the United Nations in particular to initiate negotiations to establish a 

convention that covered all transnational organised crime. 38 The highly ambitious endeavour 

led to the adoption of the UNTOC in 2000. It represented a major landmark in the suppression 

of transnational organised crime, described by then Secretary General of the UN, Kofi 

Annan, as a “watershed event in the reinforcement of our fight against organized crime”.39 

 

2.3.3 The UNTOC 

At the time of writing, the UNTOC has received almost universal ratification.40 The 

convention can be said to contain two substantively different parts, namely criminalization 

or harmonization, and international cooperation. It was decided, because of the differences 

between national criminal legislation and the specific wording of certain offences, to take as 

                                                 
duress – an English common law term that works as an excusing or mitigating circumstance when someone is 
compelled, or under threat, to commit the crime – and were eventually acquitted. 
36 15 March 1884, Treaty Series 380, in force 1 May 1888. 
37 Clark, R.S, Reflections on International Criminal Law and on Jurisdiction, 2012, available at 
http://camlaw.rutgers.edu/sites/camlaw/files/International%20Criminal%20Law%20%20Reflections_0.pdf, 
accessed on 10/3-15, p. 13. 
38 Redo, S, The UN Criminal Justice System in Boister, N, Currie R, (eds.) Routhledge Handbook on Transnational 
Law, Routhledge, 2015, p. 62.  
39 The Secretary General of the United Nations: Address At The Opening Of The Signing Conference For The 
United Nations Convention Against Transnational Organized Crime, Palermo, 12 December 2000, available at 
http://www.unodc.org/unodc/en/about-unodc/speeches/speech_2000-12-12_1.html, accessed 22/3-15.  
40 The UNTOC has 185 ratifications, of which 180 are states, and includes all permanent members of the Security 
Council. Four of the remaining 13 states that have not ratified the convention are signatories.  

http://camlaw.rutgers.edu/sites/camlaw/files/International%20Criminal%20Law%20%20Reflections_0.pdf
http://www.unodc.org/unodc/en/about-unodc/speeches/speech_2000-12-12_1.html
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a starting point the actors rather than the activities.41 Thus, the convention does not include 

an exhaustive list of specific offences. The reason for that approach was primarily empirical 

studies of organised criminal groups showing that the activities of such groups change 

depending on what is most beneficial at any given time.42 For it to become applicable, it is 

necessary that the crime in question is defined as a “serious crime” under the convention and 

that the actor is defined as an “organised criminal group”.  

The notion of serious crimes was adopted after intense discussions among the 

negotiators who wished to come up with as comprehensive a definition as possible. It was 

agreed that serious crime is a “conduct constituting a criminal offence punishable by a 

maximum deprivation of liberty of at least four years or a more serious penalty”. To avoid 

that certain specific conducts were not criminalized in some states, the UNTOC requires 

criminalization of (a) participation in an organised criminal group, (b) money laundering, (c) 

corruption and (d) obstruction of justice. An organised criminal group is defined in article 

2(a) in the following way: 

 

”[A] structured group of three or more persons, existing for a period of time and 

acting in concert with the aim of committing one or more serious crimes or offences 

established in accordance with this convention, in order to obtain, directly or 

indirectly, a financial or other material benefit.”  

 

This definition has been criticized for being too wide and inclusive, rendering almost any 

gathering of three or more people an organised criminal group.43  

  That being said, it is clear that the convention is a highly important tool in the 

suppression of transnational organised crime. It applies to prevention, investigation and 

prosecution of acts covered by the convention. In recent years, there has been moves to 

extend the scope of the convention by adding additional, crime specific, protocols.44 This 

development is likely to continue, thus expanding the scope of the UNTOC further.45  

                                                 
41 Vlassis, D., 2001, p. 90 ff. 
42 Ibid. 
43 Boister, N., 2012, p. 80-84.  
44 The two additional protocols concern the trafficking in persons, especially women and children, and the 
smuggling of migrants.  
45 Hufnagel, S., McCartney, C., Police Cooperation against Transnational Criminals in Boister, N., Currie, R, J., 
(eds.) Routhledge Handbook on Transnational Law, Routhledge, 2015, p. 110.  
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The UNTOC is often compared with the contemporary United Nations Convention against 

Corruption (“UNCAC”). The UNCAC is equally modern but is directed specifically at 

corruption offences, which are described in great detail. The UNTOC and UNCAC are the 

most recent and also the most advanced in terms of both criminalization and international 

cooperation. It deserves to be noted at an early stage that because of UNCAC’s more specific 

target – corruption – it is generally marginally further reaching than UNTOC in cooperation 

obligations.  

 

2.3.4 The supervision of implementation – the UN criminal justice system  

It is undisputed that the UN plays an important role in the suppression of transnational 

organised crime both as an instigator of negotiations and as a supervisor of implementation.46 

The legal basis for that role, all UN activity and indeed most interstate activity47, is the UN 

Charter. Article 102 of the Charter places the secretariat in charge of every treaty and 

international agreement.48 This gives the secretariat, in this case the UNODC, a highly 

important role in the suppression of transnational organised crime that is based on treaties. 

The creation of the two most recent, in-house suppression conventions, the UNTOC and the 

UNCAC, made UNODC the entity responsible for the global implementation.  

The supervision of the implementation of the conventions takes many shapes and 

forms. It partly depends on the specific treaty and the monitoring mechanism proscribed by 

it, but it also includes providing technical and legislative assistance.49 Also model laws play 

a big role. A model law is either developed by the secretariat or by individual states that bring 

it before the General Assembly.50  

From a philosophical viewpoint, the work of the UN is also highly important and 

deserves to be mentioned. Grotius was of the opinion that the only “hard law” that exists is 

the universal values that are present in relations among individuals. Contemporary 

                                                 
46 Redo S, The UN Criminal Justice System in Boister, N., Currie, R, J. (eds.), Routhledge Handbook of 
Transnational Criminal Law, pp 57-72. 
47 The UN Charter has on numerous occasions been called a global constitution. See for example Doyle, M, W., 
The UN Charter – A Global Constitution? in Dunhoff, J, L., Trachtman, J, P. (eds.), Ruling the World? – 
Constitutionalism, international law and global governance, Cambridge University Press, 2009. 
48 Redo, S., The UN Criminal Justice System in Boister N., Currie, R, J. (eds.) Routhledge Handbook on 
Transnational Law, Routhledge, 2015, p. 57-58. 
49 Obokata, T., p. 208-212. 
50 Redo, S., p. 64-65. 
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philosophical research seem to suggest that the notion of fairness, or the universal values that 

Grotius was elaborating on, is a developmental concept.51 International awareness raising 

and capacity building can thus enhance the understanding of such values, also including 

transnational justice. Furthermore, as will be shown in the following, the increasing level of 

cooperation points to an increasing acknowledgement of transnational organised crime as a 

universal evil.52  

  

                                                 
51 Gintis, H. (ed.) The Bounds of Reason. Game Theory and the Unification of the Behavioural Sciences, Princeton 
University Press, 2009, p. 79-82. 
52 Redo, S, p. 70-71. 
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Chapter 3 – International Cooperation 

3.1 General 

As established in the now famous Lotus case, law enforcement authorities cannot, without 

consent, act outside their jurisdiction without violating the sovereignty of the foreign state in 

which they act.53 When crime crosses borders, it is therefore essential that law enforcement 

authorities of different states cooperate effectively.54  

Interstate cooperation can take various forms and can concern all parts of a criminal 

case, from collecting evidence in the early stages of an investigation to transferring convicted 

perpetrators from one state to another. The cooperation available depends on several factors 

but most importantly the legal basis applicable. Since most international obligations have 

their legal basis in treaties, and some treaties only concern certain crimes, the type of crime 

might be decisive for the cooperation. Furthermore, regardless of the legal basis, the subject-

matter of transnational criminal law is domestic criminal law and therefore, also domestic 

law is important.55  

In order to differentiate between different types of cooperation, Bassiouni has 

identified eight mechanisms. Those are: extradition; mutual legal assistance; execution of 

foreign penal sentences; recognition of foreign penal judgments; transfer of criminal 

proceedings; freezing and seizing of assets deriving from criminal conduct; intelligence and 

law enforcement information-sharing; and regional and sub-regional judicial spaces.56  

In terms of the position within transnational criminal law and the continuity in which 

they are being used, MLA and extradition are the two most important mechanisms.57  The 

former is the formal process by which one state provides assistance to another in the gathering 

of evidence to be used in criminal cases. The latter is where a state requests the extradition, 

or enforced return, of an individual who is either a suspect or have been convicted for 

violating the criminal law of the requesting state.58  

                                                 
53 Permanent Court of International Justice, S.S. Lotus (France v. Turkey), 7 September 1927, para. 45. 
54 Obokata, T., p. 216-219. 
55 Bassiouni, M, C., International Criminal Law Series, Volume 1: Introduction to International Criminal Law, Brill 
Academic Publishers, 2012, p. 499-500.  
56 Ibid.   
57 Currie, R, J., Rikhof, J., International & Transnational Criminal Law, Irwin Law, 2010, p. 476-478.  
58 Brown, B, S. (ed.), Research Handbook on International Criminal Law, Edward Elgar Publisher, 2011, p. 338-
339 and 351-352.  
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Before going into detail concerning MLA, which is the primary topic of this thesis, there is 

a need to understand the basis of the procedure and the reasons why certain mechanisms have 

been chosen over others. At the very foundation of international legal cooperation stands the 

need to reconcile different legal systems.59  

 

3.2 Reconciling different legal traditions 

On a global scale, there are fundamental procedural differences between legal systems. A 

practice perfectly normal within one system may not be acceptable, or even understood, in 

another. In practice, situations where cooperation has to occur across legal traditions, either 

civil, common or Islamic, has proven to be problematic.60 For example, a basic common law 

court order, writ of habeas corpus, may be unenforceable before a civil law court.61  

 In the legal doctrine, the primary solution for the facilitation of international 

cooperation is increased flexibility. This means that requests for assistance or extradition that 

are “outside” the normal procedure, but in line with the requesting states legal requirements, 

shall be granted.62 When elaborating on the implementation of the European Arrest Warrant’s 

(“EAW”) principle of mutual recognition, the European Commission made some remarks on 

the requirements of legal flexibility that in my opinion applies to all international cooperation 

in criminal matters. The Commission stated that trust is the key element, and that mutual 

assistance is “based on the thought that while another state may not deal with a certain 

matter in the same or even similar way as one’s own state, the results will be such that they 

are accepted as equivalent to decisions by one’s own state”.63  

The UNTOC sets out, in article 16, paragraph 8 and article 18, paragraph 1 that all state 

parties are to provide the widest possible cooperation and flexibility. Although not specified 

in substance, it clearly obliges states to ensure that legal flexibility is increased. The 

obligation is mirrored by article 46, paragraph 1 of UNCAC.  

                                                 
59 UNODC, Manual on Mutual Legal Assistance and Extradition, Publishing and Library Section, 2012, p. 7-11. 
60 Reichel, P., Comparative Criminal Justice Systems, A Topical Approach, Prentice Hall, 2002, p. 98. 
61 UNODC, 2012, p. 12-14. 
62 Prost, K., Breaking down the barriers: international cooperation in combating transnational crime, 
Information Exchange Network for Mutual Assistance in Criminal Matters and Extradition, available at 
http://www.oas.org/juridico/mla/en/can/en_can_prost.en.html#ftn1, accessed on 2015-04-22.  
63 Communication from the Commission to the Council and the European Parliament, Mutual Recognition of 
Final Decisions in Criminal Mattes, COM (2000) 495 final, 26.7.2000. 

http://www.oas.org/juridico/mla/en/can/en_can_prost.en.html#ftn1
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3.3 The legal basis for international cooperation 

3.3.1 Treaties 

Treaties have for a very long time been used as a legal basis for international cooperation. 

The earliest example is an ancient Egyptian extradition treaty dating back to the 13th century 

BC.64 Today, many states have entered into both bi- and multilateral treaties on MLA and 

extradition. It is most common to find bilateral treaties between states that share the same 

legal tradition, are close to each other geographically or have close ties for other reasons, 

such as extensive trade.65 Regional treaties may span over different legal traditions, and in 

some cases may even give rise to regional instruments that simplifies the implementation of 

the treaty. The most prominent example of such an instrument is the EAW. If issued it applies 

to all EU member states and, with few exceptions, require a suspect in a criminal case to be 

arrested and speedily transferred to the requesting state.66  

 All modern suppression conventions after the first International Drug Control 

Convention in 1962 include provisions on international cooperation. This is true also of the 

UNTOC. Furthermore, all suppression conventions include a clause stating that in the event 

of a conflict with a bilateral cooperation treaty, the suppression convention will not be 

applied.67  

 In the pre-UNTOC era, it was possible to say that treaties were the stand alone most 

effective way in which to set up MLA obligations. This may still be true, but I am not 

convinced that it is equally clear today. One indicator of this is that in practice, states have 

shown some reluctance in employing the UNTOC and instead preferring a bilateral treaty.68 

The reason is likely the development of conventions such as the UNTOC which have a large 

number of signatories. Bilateral treaties on MLA are to a large extent the result of long 

negotiations between states that already share bonds and is thus a formalisation of already 

close ties. Therefore, it is hardly surprising that MLA based on such documents mostly is 

                                                 
64 Stigall, D., Ungoverned Spaces, Transnational Crime, and the Prohibition on Extraterritorial Enforcement 
Jurisdiction in International Law, Notre Dame Journal of International and Comparative Law, Vol 3, 2013, p. 19. 
65 UNODC, 2012, p. 19-20. 
66 Russell, J., Tinsley, A., The European Arrest Warrant in CJM: Criminal Justice Matters, Vol. 06/2013, No. 92, 
2013, p. 10-11. 
67 UNODC, Manual on Mutual Legal Assistance and Extradition, Publishing and Library Section, 2012, p. 23. 
68 Ibid., p. 2-6. 
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swift and effective. A document such as UNTOC however places obligations on states that, 

in the extreme case, may never have interacted in the field of criminal justice.  

This should in no way be interpreted as criticism of constructions such as the UNTOC, 

but merely as an observation that, if correct, require something that works as a supplement 

or a catalyst. Such catalysts could be clear requirements for authorities under domestic law 

or adherence to reciprocity.  

 

3.3.2 Domestic law 

There are some countries that do not utilise treaties as a basis for international cooperation, 

but rather rely on domestic legislation. Some national legislation might supplement treaties 

in that it regulates domestic procedure, while some provides the whole basis for the 

cooperation. Indeed, in absence of a treaty, the most natural starting point is national 

legislation. There are several examples of progressive domestic legislation that sets out clear 

requirements for international cooperation also in absence of a treaty.69 However, there are 

also examples of the contrary. Article 59 of the Criminal Procedure Code of Libya is a much 

cited example. It sets out that it is a requirement, without exception, that all criminal 

procedure is kept strictly confidential, thus obstructing the possibilities of international 

cooperation.70  

 Reliance solely on domestic legislation can potentially be problematic since it neither 

provides an external manifestation of the will to provide and facilitate cooperation nor takes 

into account, in contrast to negotiated bi –or multilateral treaties, the particulars of other legal 

systems. However, if the provisions in domestic legislation is supplementing treaty 

obligations by adding procedural and administrative provisions, it has the potential of being 

highly effective.  

 

3.3.3 The principle of reciprocity 

Traditionally, reciprocity has been the fundamental operating principle of extradition and it 

also plays an important role in MLA.71 It is applied so that assistance provided to one state 

                                                 
69 See for example the United States, 18 U.S.C. § 3512 (2006). See also Tunisia, Code de Procédure Pénale, Loi 
no 68-23 of the 24 july 1968, art. 331–335. 
70 Stigall, D., p. 22. 
71 Currie, R, J., Rikhof, J., p. 483. 
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in a criminal investigation should be returned. For example, if the authorities of one state 

have assisted the authorities of another to collect evidence, the assisting authority should be 

able expect to have the favour returned.72 Although reciprocity is frequently included in 

treaties and domestic legislation, it can also be set out in documents that lack legal effect 

such as memorandums of understanding.73 It would thus be possible to base cooperation 

between two states on a guarantee that such cooperation will be returned in the future, albeit 

without any legally binding guarantee that this will also be done. This was commented by 

Schmid, stating that: “[f]inally, there always is a next time. In international cooperation, as 

in any business, it is in the interest of every party to respect promises that are made.”74 

 The question of the value of the principle of reciprocity is a difficult one. As I 

mentioned above, it is not a necessary requirement in all MLA situations, but included in 

many. The UNTOC for example set out the general requirement for reciprocal assistance in 

article 18, paragraph 1. Furthermore, some countries have made explicit reservations 

requiring reciprocity for employing the UNTOC.75 It could also be said to be implied in all 

situations where bilateral MLATs have been entered into. The treaty is in itself a 

manifestation of the two states commitment to cooperate in criminal matters.   

Reciprocity as an operating principle in public international law has been discussed by 

Klamberg who states that it arguably is more effective in situations concerning fewer states, 

since issues of coordination may arise, and the defection of one state from reciprocal 

cooperation may lead to consequences for other states involved.76  I agree with that analysis. 

One could add, to the statements made by Klamberg, that in the MLA context a key element 

that might be absent in schemes involving a large number of states with different legal 

traditions and few other connections is trust. I would argue that from a pragmatic perspective, 

reciprocal action is, in the absence of well-established relations, the strongest creator of trust. 

Therefore, to ensure the effectiveness in cooperation schemes that include a large number of 

states, reciprocal obligations and reciprocal actions are necessary.  

                                                 
72 Sieger L., Encyclopedia of Global Justice: Reciprocity. Springer, 2011-01-01. p. 931. 
73 UNODC, 2012, p. 23. 
74 Schmid, J-B., Legal problems in mutual legal assistance from a Swiss perspective, in the Asian Development 
Bank and Organization for Economic Cooperation and Development, Denying Safe Haven to the Corrupt and 
the Proceeds of Corruption: Enhancing Asia-Pacific Cooperation on Mutual Legal Assistance, Extradition, and 
Return of the Proceeds of Corruption—Capacity-Building Program, 2006, p. 47. 
75 Such reservations have been made by the Republic of India and the Russian Federation.  
76 Klamberg, M., Power and Law in International Society, Routledge, 2015, p. 25. 
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Chapter 4 – Mutual Legal Assistance 

4.1 The development of MLA 

4.1.1 Historical context 

With the rise of transnational organised crime, it was early understood that informal 

cooperation between law enforcement authorities in different states was not enough for 

effective suppression. Although law enforcement authorities effectively could provide each 

other with information of a certain nature, they could in most cases not interview suspects or 

witnesses, and could certainly not conduct searches and seizures, without the oversight of a 

prosecutor or the issuing of a court order.  

Initially, MLA was seen as a sub-branch of interstate relations and not as a legal 

practice. As with most interstate relations, diplomatic channels were utilised to facilitate the 

assistance. This would be done by so called lettres rogatoire77. Those are part of a diplomatic 

practice whereby the requesting state issues a formal letter, after having it authenticated by a 

domestic court, to representatives of the requested state’s foreign services. The letter provide 

a mandate to the judicial authority of the requested state to act in the requesting authority’s 

stead in a specific matter.78 The practice of lettres rogatoire had many flaws and it was 

common that the type of assistance that the requesting state was seeking was not understood 

by the requested state. Furthermore, on occasion the lettres were referred to the wrong 

authority because of different rules on jurisdiction. The most significant obstacle however 

was the spectacularly slow procedure. It was not unheard of that a seemingly simple request 

could, if answered at all, take years before being executed.79  

Several of the aspects of the application of the regime indirectly provides protection 

for the individual by setting out the scope of MLA and determining which measures are 

possible to apply. Furthermore, the conditions for its applications also play a significant role 

in that respect.  

 

                                                 
77 Occasionally called “letters rogatory” or “rogatory letters”.  
78 Boister, N., 2012, p. 197-198. 
79 Ibid.  
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4.1.2 Contemporary developments 

After the lessons learned by the use of lettres rogatoire, many states wished to streamline the 

procedure, thereby concluding MLA treaties, “MLATs”. Significant inspiration was taken 

from the much older practice of extradition, and some requirements are directly transferred 

from extradition law to MLA. Therefore, extradition is of great importance as analogous 

guidance where MLA law or practice is yet to provide answers.80  

The Council of Europe (“CoE”) played an important role in the development of 

MLATs, through the 1959 European Convention on Mutual Assistance in Criminal Matters81 

and over the last couple of decades, the development of both bilateral and multilateral 

MLATs have increased significantly. The 1990 UN Model Treaty on Mutual Assistance in 

Criminal Matters82 is an attempt to standardise provisions in MLATs, thereby making it 

easier to enter into bilateral treaties among states.  

Arguably the most important development over the last couple of decades has been the 

inclusion of MLA obligations in suppression conventions. Such obligations are commonly 

known as treaties within the treaty, or mini-MLATs. Nothing has been of the same 

importance as the entry into force of the UNTOC with its wide scope of application and high 

number of ratifications. The MLA-provision in the UNTOC is far reaching and applies, with 

few exceptions, to the state parties to the convention, thus forming a legal basis for MLA on 

a global stage without the necessity of bilateral treaties. MLA of today has thus become a 

highly important factor in global governance.83  

 

4.2 Included measures 

4.2.1 General measures 

Article 18 of the UNTOC is the mini-MLAT of the convention. In similarity with most 

bilateral MLATs, it is heavily weighted on the formalities on requesting and providing 

assistance, for example the designation of a central authority responsible for accepting and 

delegating requests. However, there are several subparagraphs setting out substantive 

                                                 
80 Ibid., p. 203.  
81 20 April 1959, ETS 30, in force 12 June 1962.  
82 Annexed to General Assembly Resolution 45/117 (1990), 14 December 1990.  
83 Vervaele, J, A, E., Mutual Legal Assistance in Criminal Matters to Control (Transnational) Crime, in Currie, R, 
J., Boister, N., (eds.), Routhledge Handbook on Transnational Law, Routledge, 2015, p. 134-135. 
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procedural provisions. Article 18, paragraph 3 determines the scope of MLA, and include 

numerous measures. Requests in accordance with the convention can include anything from 

taking evidence and statements from persons, executing search and seizures to examining 

objects and sites that are of interest to the investigation. It also contains a catch-all provision 

with the effect that the request for any other investigative measure that is not listed in the 

article shall be granted provided it is not contrary to domestic legislation. The scope of 

possible assistance is thus wide. Article 18, paragraph 4 encourage the sharing of information 

without a formal request should the authority that has the information suspect that it could be 

useful for law enforcement elsewhere.  

 

4.2.2 Special investigative techniques 

Although it is possible under most MLATs, including the UNTOC, to take advantage of 

technological development in MLA and provide for witness testimonies and cross-

examinations via video-link, it is rare in practice.84 There is however some indication that 

this is about to change.85 There are interesting examples of situations where states have 

allowed court proceedings of another country on its soil, even utilising its court rooms.86 To 

ensure future effectiveness in the procedure, and to keep costs down, utilising technological 

channels might become necessary. It is however noteworthy that the article is silent on two 

of today’s most contentious points of criminal investigations, namely electronic surveillance 

and covert operations.  

The absence on statements concerning electronic surveillance is surprising but follows 

a trend in international cooperation where few multilateral, or even bilateral suppression 

treaties mention it.87 The same could be said about covert operations. Both the UNTOC and 

UNCAC have a slightly confusing approach to such measures. Article 20, paragraph 1 of 

UNTOC and 50, paragraph 1 of UNCAC promotes electronic surveillance and covert 

operations as domestic special investigative techniques. Article 20, paragraph 2 of UNTOC 

                                                 
84 Bassiouni, M, C., 2012, p. 506. 
85 See for example Gallagher, P., Future development in judicial cooperation in criminal matters, ERA Forum, 
2009;9:495-517, p. 511-512 on EU initiatives on so called E-justice.  
86 See for example Svea Court of Appeals (Svea Hovrätt), Case no. RH 2014:34, where a Swedish district court 
heard witnesses in Rwanda and visited crime scenes in connection with hearing a case concerning, among 
others, the crime of genocide.  
87 UNODC, Current Practices in Electronic Surveillance in the Investigation of Serious and Organized Crime, 
Publishing and Library Section, 2009, p. 10. 
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encourages states to enter into bilateral agreements on electronic surveillance but does not 

place any obligations on states to do so. Article 50, paragraph 2 of UNCAC goes a bit further 

and encourages states to deem evidence from electronic surveillance admissible under 

national legislation. In other words, the conventions promotes the use, but do not require, 

regulate or specify it. Ultimately, it is a matter for national legislation.88 The message 

delivered by the two conventions could thus be said to be the following: we encourage you 

to use special investigative techniques in transnational investigations, but not with the 

conventions as a basis. Boister points out that electronic surveillance and covert operations 

could be covered by the catch all provision in UNTOC, but that it is rarely utilised for such 

measures in practice, likely because of the coerciveness of the measures and integrity-

protective domestic legislation.89  

Two things are from my perspective clear. One, special investigative techniques are 

acknowledged as important tools in the suppression of transnational crime, and two, such 

techniques require legislative safeguards and transparent regulation. This is particularly true 

of electronic surveillance which can be conducted with little human resources. This 

conclusion is given increased strength by statements made by the UN Human Rights 

Committee (“UNHRC”), with reference to the International Covenant on Civil and Political 

Rights (“ICCPR”)90, criticising the United States’ mass surveillance schemes targeting both 

domestic and international correspondence.91 The Committee stated that it is a requirement 

under the Covenant, to which an overwhelming majority of states are parties, that laws 

governing electronic surveillance are publicly accessible.92 Therefore, one could argue that 

if special investigative techniques are to be utilised as tools in the suppression of transnational 

organised crime, its regulation should be set out in the primary treaties that regulate such 

cooperation.  

 

                                                 
88 Boister, N., 2012, p. 169-171. 
89 Ibid., p. 202-203. 
90 International Covenant on Civil and Political Rights, Treaty Series, vol. 999, p. 171. 
91 United Nations Human Rights Committee, Concluding observations on the fourth periodic report of the 
United States of America, UN Doc. CCPR/C/USA/CO/4.  
92 At the time of writing, the ICCPR had 168 state parties including all permanent members of the UN Security 
Council (although China is yet to ratify the covenant).  
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4.3 The conditions for application 

4.3.1 The evidence threshold 

One of the most practically complicated issues with MLA is reaching the evidence threshold, 

or sufficiency of evidence. A requested state will generally not grant MLA unless the 

requesting state can substantiate its claims against an individual.93 It is not uncommon that 

domestic legislation allows assistance in situations where the evidence provided would be 

sufficient to employ the same measures domestically which is particularly problematic in 

cooperation between states of different legal traditions.  

The evidence threshold is not regulated by the UNTOC and generally not by other 

MLATs either. Instead, it follows domestic legislation and the requirements increase with 

the coerciveness of the measures. For example, a requested state typically sets a higher 

threshold of evidence for granting searches and seizures than for interviewing a witness.94  

The evidence threshold works both to ensure basic protection of the individual who is 

the object of the request and to uphold the legitimacy of MLA as a whole. For example, it 

must not be possible to abuse it to obtain information concerning persons not suspected of 

certain crimes. It is in my opinion necessary with a high amount of transparency and 

flexibility, also to ensure that there is in fact a substantiated suspicion behind the request. 

This is potentially problematic when the investigation concerns areas such as national 

security where the requesting state might be unwilling to provide details on the claims made 

against an individual.  

 

4.3.2 Dual criminality 

Dual criminality, the requirement that a particular conduct is illegal in both the requesting 

and the requested state, is frequently required in MLATs.95 However, both the UNTOC and 

UNCAC has tried to step away from it, both because it provides an obstacle to effective 

cooperation, and because the interests that it seeks to protect, namely the rights of the person 

whom the MLA-request concerns, have a lesser implication in cases of MLA than 

extradition.96 There was however not enough support among the members of the drafting 

                                                 
93 Boister, N., 2012, p. 202-206. 
94 UNODC, 2012, p. 23. 
95 Boister, N., 2012, p. 203-204. 
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committees of the UNTOC to remove the requirement, and the end result turned out to be a 

compromise.97 Article 18, paragraph 9 of UNTOC provides that state parties can refuse 

assistance if dual criminality is not fulfilled. Article 46, paragraph 9(b) of UNCAC goes a 

little bit further, actually obliging states to provide non-coercive cooperation also in the 

absence of dual criminality. Which measures are to be considered significantly coercive is 

though unclear.  

Generally, if states have adhered to their obligations in criminalising the conducts that 

the suppression convention is targeting, dual criminality is a limited obstacle. The conduct 

will be criminalised in both states. However, the conventions are unable to overcome the 

problem with state failure to legislate in accordance with the conventions.98 If a state has 

failed to adhere to an obligation to criminalise a particular conduct, this would mean that dual 

criminality for the offence does not exist, and thus in some situations barring cooperation. In 

this respect, the UNODC play an important role in both identifying such gaps, and provide 

technical assistance in bridging them. 99   

Another issue is that there is, to my knowledge, no answer as to which point in time 

dual criminality can arise. In other words, should the conduct be a crime at the time of the 

offence, or at the time of the MLA request? The world of extradition can provide guidance. 

Most scholars agree that dual criminality need only to have arisen at the time of the 

extradition request.100 That practice also avoids the result of the now famous, and criticized, 

Pinochet Case101 where extradition of the Chilean ex-dictator from the United Kingdom to 

Spain was strictly limited since the acts for which extradition was sought was not a crime in 

the UK at the time of its perpetration.102  

The same solution in MLA is reasonable since the rationale for the requirement is the 

same in both constructs. It could be stated that from a point of legal certainty, such an answer 

would violate the rights of the person for whom the assistance is sought since dual criminality 

                                                 
97 UNTOC, Travaux préparatoires of the negotiations for the elaboration of the United Nations Convention 
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100 Bassiouni, M, C., International Extradition: United States Law and Practice, Oxford University Press, 2014, p. 
502. 
101 Metropolitan Stipendiary Magistrate, R v Bow Street, Ex Parte Pinochet Ugarte (No 3) 1999 2 ER 97 (H)  
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arose retroactively, after the offence was committed. That argument may at first glance have 

some merit. There is a clear connection between dual criminality and the principle on 

prohibition of retroactive criminal law.103 However, the act still need to be unlawful in the 

requesting state where the person will be prosecuted, when committed. The crime that the 

MLA-request concerns has always been committed at the time of the request and the 

fulfilment of dual criminality is thus a practical issue rather than a legal bar. Stating that dual 

criminality only need to be established at the time of the request is thus logical and its primary 

effect is denying perpetrators of transnational organised crime safe havens. This conclusion 

is given increasing strength by jurisprudence from the European Court of Justice (“ECJ”) 

stating that even the abolishment of the dual criminality requirement in criminal cooperation 

within the EU do not violate the prohibition of retroactive criminal law.104  

 

4.3.3 Speciality  

The doctrine of speciality means that when gathering information through MLA, it must be 

limited to the subject matter of the request, namely the investigation, proceeding or 

prosecution of a specific offence.105 Strictly it is thus not a requirement for, but a limitation 

on MLA. Its background can be traced to extradition and is like dual criminality a tool that 

is intended to protect the rights of the accused.106  

The doctrine is set out in article 18, paragraph 19 of UNTOC and has the practical 

implications that a requesting state cannot lawfully use the information gathered with 

reference to a specific crime in any other circumstances.  

The stringency of the doctrine in MLA is quite unclear. A question that has caused 

some difficulty in extradition and could be equally problematic in MLA is how specific the 

request must be. If MLA is sought for an offence, can the evidence be “used” strictly for that 

specific offence, or is it extended to include all offences that are based on the same facts?  In 

extradition, the UN Model Treaty on Extradition107 suggests that speciality is fulfilled if the 

offence is not necessarily the specific offence with the specific classification, but is provable 

on the same facts and carry the same, or lesser, penalty than the original offence that 
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assistance was sought for.108 Similar standpoints have been taken by courts in different 

jurisdictions.109   

One could argue that the doctrine should be less stringent in MLA than in extradition. 

The primary argument is the same as for the less strict application of dual criminality in MLA 

than extradition, namely the fact that MLA in its very nature is less coercive. In other words, 

more deviations should be allowed in MLA, and it is at least possible for evidence to be 

gathered based on the same facts as the offence originally listed as the basis for the request, 

as long as these new facts would not mean a heavier penalty could be imposed. 

To this I wish to add a point of reflection that has not been elaborated on in the legal 

doctrine. By regarding the rationale for MLA, namely the effective suppression of 

transnational organised crime through effective investigative cooperation, it would be an 

unreasonable bar on the effectiveness on MLA to limit it to the facts of the original offence. 

It is possible to imagine a situation where assistance in investigation is sought for a specific 

offence but that investigation reveals new offences that were previously unknown to the 

authorities. Should those offences be disregarded and – in case other evidence is not possible 

to obtain – unprosecutable? Such an order would be contrary to the very nature of MLA and 

to the clear and manifested will of the international community. It is though possible to 

imagine a potential conflict between the rights of the accused and the suppression of 

transnational organised crime in such situations. This conflict will be elaborated on in chapter 

6.   

 

4.3.4 The penalty threshold 

Although it is not one of the traditional requirements for MLA, the fact of the matter is that 

any offence, to give rise to cooperation obligations, need to reach a certain level of 

seriousness. The level of seriousness is generally connected to the scale of penalty, 

specifically the possible time of incarceration. The threshold is different in different treaties. 

For UNTOC to be applicable, it is required that the offence is a “serious crime”, defined in 

                                                 
108 Ibid., article 14. 
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article 2(b) as any crime that in national legislation carries a maximum time of imprisonment 

of four years or more. Some regional MLATs set the penalty threshold considerably lower.110  

 

4.4 Conditions for application in the MLA procedure 

As has been shown in this chapter, the commonly available measures in MLA and the 

requirements for application works indirectly to protect the rights of the suspect. However, 

they are clearly limited and one could in my opinion not possibly argue that the requirements 

for the application of MLA in itself provides sufficient protection of the rights of the suspect. 

That being said, I consider the current design of conditions for application suitable and 

striking a balance between effectivity and protection of rights. In MLA, the first step for 

practitioners is to ask themselves if there is an applicable treaty or any other legal basis for 

assistance, and ensure that all the requirements are fulfilled. Only thereafter should one go 

into the employment of exceptions or the usage of external human rights mechanisms. This 

could be seen as a funnel, where one increases the filtering of which measures are legal the 

further into the procedure one gets. The employment of exceptions, and the question if they 

should be expanded to provide further protection will be discussed in the next chapter.  

 

  

                                                 
110 Such examples include the agreement between the Nordic countries on MLA, Nordiska överenskommelsen 
om inbördes rättshjälp genom delgivning och bevisupptagning (SÖ 1975:42). 
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Chapter 5 – Exceptions to Granting MLA 

5.1 Background 

Even when all requirements for MLA have been fulfilled, there is no guarantee that the 

assistance is actually provided. Several exceptions to granting MLA – or grounds of refusal 

– have been developed, some through jurisprudence, some through treaty negotiations. Some 

grounds of refusal are specific for a particular treaty while others occur more frequently. 

Again, extradition has served as the guide. It is thus common that the ground of refusal has 

a similar construction in extradition and predominantly serve the purpose of protecting the 

individual, or allowing some measure of discretion for the participating states. In the 

following, the most common and problematic grounds will be elaborated on.  

 

5.2 National or public interest 

In practice this ground of refusal is quite rare. It is designed to be used in situations with a 

national security element that the state wishes to protect.111 It does not explicitly provide any 

protection for the individual, but is rather a tool that increases national discretion to national 

or public interest situations. It is included in this analysis predominantly because it has 

increased rapidly in importance in recent years and is not unlikely to become more frequently 

used in the future.112 The reason for this is the continuing increase in intelligence gathering 

to protect national security. The utilisation of national security apparatuses might lead to – 

and possibly already have led to – law enforcement and intelligence agencies investigating 

the same targets for different reasons. If a person is the subject of a MLA request from foreign 

law enforcement for the investigation of a transnational crime, and is simultaneously a 

national security target, the requested state may be unwilling to assist in supplying evidence.  

 This principle is included in the UNTOC, in article 18, paragraph 21(b). The scope of 

its application, and the amount of discretion given to the state has been discussed by the ICJ 

in Djibouti v France.113 In the case, two close associates of the then head of state of Djibouti 

were sentenced in absentia in France for conspiracy to murder a French judge residing in 
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Djibouti. The government of Djibouti requested France to hand over the investigation in 

accordance with a 1986 MLA treaty, so that they could investigate the matter domestically. 

France did not comply, citing the discretion to refuse MLA in certain cases, in particular 

when concerning national security.114 The ICJ found that, as long as the main rule is that 

assistance is provided to the fullest extent and only refused in good faith and within a limited 

category of permitted exceptions, the rejections were lawful. However, France was required 

to provide the reasons as to why it had denied the request.115  

 At the time of the case, the statement made by the ICJ in Djibouti v France on the 

obligation to provide the reasons for denial was seen as self-evident by some commentators, 

but it might prove more useful than that.116 It must not be possible to use the exception as a 

valve under which any unwillingness to provide assistance can be hidden. Therefore, the 

obligation to provide reasons is important. The court may however need to revisit a statement 

made in the case. It stated that the fact that it pointed out France’s failure to provide reasons 

in the verdict should provide “appropriate satisfaction” for Djibouti and no other remedies 

were necessary.117 Should the exception be employed more frequently, it is my opinion that 

general naming and shaming in ICJ verdicts will not be enough of a deterrent for defiant 

states.  

 

5.3 Bank secrecy and fiscal offences 

Several older MLATs contain an exception to providing assistance when the offence is of a 

fiscal nature or its investigation would violate bank secrecy rules. Thankfully, the possibility 

to refuse MLA on the basis of bank secrecy or the fact that the offence is of a fiscal nature is 

not included in the UNTOC and is not a ground of refusal. The convention even goes so far 

as to state explicitly in article 18, paragraph 8 that rejection cannot be based on bank secrecy. 

The reason for this statement is to avoid the ineffectiveness in investigating crimes in certain 

jurisdictions that became obvious in earlier MLATs and mini-MLATs.118 In the past certain 
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countries, most notably Switzerland, had stringent bank secrecy laws that made criminal 

investigations into transnational offences with a fiscal character impossible.119 Switzerland 

has to a large extend abolished those laws as has taken the provisions on fiscal offences in 

UNTOC seriously.  

 Because of the increased international response not only to violent transnational 

organised crime but also crime of a fiscal nature such as corruption and money-laundering, 

it can only be welcomed that this ground of rejection is being phased out of MLA.  

 

5.4 Procedural obstacles 

Several procedural obstacles that would prevent investigations domestically can come into 

play. Such include statutes of limitations, immunity of the person of interest, lack of 

extraterritorial jurisdiction and litis pendens. Such obstacles are not addressed by any 

suppression convention and it would likely be too controversial to try and remove them. A 

good example of procedural obstacles in practice, albeit in extradition, is provided by the 

case of Office of the Public Prosecutor v Lariz Iriondo120. Spain sought the extradition of an 

alleged ETA terrorist residing in Argentina and the matter ended up before the Argentinian 

Supreme Court. The statute of limitations for the crime had been reached in Argentina and 

the Court argued that, since the Terrorist Bombings Convention121 did not explicitly remove 

it, the statute of limitations provided an obstacle for extradition. The same order can 

reasonably be believed to exist in MLA, namely that if the applicable treaty do not expressly 

remove the procedural obstacle as a bar to assistance, it cannot be overcome.  

 This exception is in my opinion a logical one. For example, from the preparatory work 

of the UNTOC, no intention to limit state sovereignty can be found. On the contrary, the 

creation of the MLA procedure is a way to make possible cooperation while maintaining 

sovereignty. Therefore, it is unsurprising that domestic procedural law is exclusive for the 

individual states, unless the applicable treaty states something else.  

                                                 
119 Farooq, A., International Cooperation to Combat Transnational Organized Crime – Special Emphasis on 
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L.845.XL, Vol 328:ILDC 125, 10 May 2005.  
121 United Nations Convention for the Suppression of Terrorist Bombings, Treaty Series Vol. 2149, p. 256. 
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5.5 Political offences 

5.5.1 General 

The doctrine of political offences is arguably the most problematic in all international 

cooperation in criminal matters. For a long time a source of great debate and confusion within 

extradition law, the same discussion is now mirrored in MLA.122 The confusion is not helped 

by the fact that the political offences exception on occasion have been used as a general, 

badly defined, valve for different human rights considerations. The basis of the exception is 

that if an offences is deemed political, or with a more common terminology, of a political 

nature, the requested state should be able to refuse to assist in investigating it.  

 The rationale is that it enables states to protect and shelter persons that have committed 

acts against their state of origin that for one reason or another can be seen as morally 

justifiable. Such examples include organising protests against totalitarian regimes, or 

exercising freedom of speech as granted to anyone under the Universal Declaration of Human 

Rights (“UDHR”).123 It was founded on three basic premises, namely the recognition of 

political dissent, the guarantee of the rights of the accused and the protection of both the 

requesting and requested state.124  

 There is mounting pressure to remove the political offences exception from several 

regional MLATs, thus enabling more unobstructed MLA.125 It is argued that the exception 

has lost its actuality and that the suppression of transnational organised crime is a goal which 

should be given primacy.126  

Where a political offences clause exists in an MLAT, refusing assistance in the 

investigation of political acts are in many cases quite uncontroversial. It however becomes 

increasingly difficult to draw a dividing line between political and “common” offences when 

the amount of violence increases or the actor towards which the offence is directed is not 

clearly the state itself. In most countries, the doctrine of political offences contains a 

distinction between absolute and relative political crimes.127  
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5.5.2 Absolute political crimes 

Absolute political crimes are those directed exclusively at the state and aims to disturb the 

political order.128 Such offences include treason, espionage and sabotage. For those, it is 

generally uncontroversial to refuse both MLA and extradition. From a purely illustrative 

perspective, it can be noted that the offences likely committed by WikiLeaks founder Julian 

Assange, espionage, is an absolute political crime that would not, in most jurisdictions, give 

rise to an obligation to provide legal assistance, or ultimately, extradition.129   

 

5.5.3 Relative political crimes 

Relative political crimes are more complicated. Such offences are common crimes which 

have a disproportionate political character. They can attack private rights primarily and 

thereby attacking political interests, for example the assassination of a political leader. Two 

factors can be identified as highly important, though not necessarily decisive, when 

determining the political character of such crimes. One, whether the offender had a political 

motive in committing the crime, and two, the motivation of the requesting state in seeking 

assistance.130  

This category of relative political crimes becomes even more complicated when 

moving away from traditional common crimes to transnational organised crime. It is highly 

difficult to answer if transnational organised crime, if having a political character, should be 

exempt from obligating states to provide investigative assistance. On the one hand it is clear 

that the suppression of transnational organised crime is an emerging priority on a global scale, 

but on the other the rationale for the political offences exception is still applicable today. The 

Commonwealth Scheme on MLA131 states that transnational organised crime can never be 

of a political character.132 This is an interesting development, but I would wish to urge caution 

in incorporating such a construction in all treaties on MLA. It is possible to imagine a 

situation where an organised group commits serious offences for only political purposes and 

if a particular MLAT would employ a very wide definition of such acts, it could open up for 

abuse by an oppressive government.  
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Because of the wording of the UNTOC, I do not see such a risk for that convention. 

Therefore, it would, in my opinion, free itself from some ambiguity if it made clear that 

transnational organised crime cannot be of a political nature. For that conclusion, I go back 

to the definition of transnational organised crime in article 2(b) of the convention. To 

constitute transnational organised crime and thus render the convention applicable, the 

offence must be committed by an organised criminal group “in order to obtain a financial or 

material benefit”. Nothing in the travaux préparatoires suggests that that formulation should 

also include political benefit. Therefore, offences without a monetary element would likely 

not be caught by the convention at all.   

It should though be emphasised that this conclusion is not necessarily transferrable to 

other treaties. If a treaty require MLA concerning all crimes committed for other than 

monetary or material benefit, the exception is still of importance.  

A possible way to clarify the situation is to allow for the exception only in restricted 

fashion and only for certain crimes. It is certainly difficult to imagine how trafficking in 

persons could ever be for a predominantly political purpose, but the same cannot be said with 

the same emphasis concerning cybercrime or certain fiscal offences. For example, hacking 

government websites have had manifested political aims in several cases.133  

 

5.5.4 Terrorist offences 

On the side of the distinction between absolute and relative political crimes stands a third 

category even more controversial and problematic, namely terrorist offences. After 11 

September 2001, the international legal response to terrorism changed drastically from 

considering terrorist offences included in the category of relative political crimes to it 

forming a stand-alone category. However, the distinction is not aided by the fact that there is 

no universally accepted definition of terrorism.134  
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There is a vast amount of terrorism suppression conventions that all, albeit with slightly 

differing terminology, state that the political offences exception is not applicable to 

terrorism.135 One example is article 11 of the Terrorist Bombings Convention136 which states:  

 

“None of the offences set forth in article 2 shall be regarded, for the purpose of 

extradition or mutual legal assistance, as a political offence or as an offence connected 

with a political offence or as an offence inspired by political motives.”  

 

This development was pushed in no small part by the UN Security Council that in resolution 

1373 called for the removal of the political offences exception in connection with 

international cooperation concerning alleged terrorists.137 The resolution was adopted under 

Chapter VII of the UN Charter and is thus binding on all member states.  

This move by the Security Council is perhaps understandable as it came only weeks 

after the terrorist attacks in New York and Washington, but its wording is peculiar. The 

Council wrote that all states must “ensure, in conformity with international law [---] that 

claims of political motivation are not recognized as grounds for refusing requests [---].” I 

fail to understand this statement. The wording seem to imply that states are under an 

international legal obligation to ensure that the political offences exception is abolished. I 

find it difficult to concede that there today is a general international legal obligation to 

remove the exception unless included in a treaty to which the state in question is a party. In 

2001, when the statement was made and where few terrorism suppression conventions 

included such provisions, one need to employ a significant amount of creativity to conclude 

that there was a legal obligation in the way the Council stated. What is more surprising is 

that the statement was mirrored almost word for word by the General Assembly in 2005.138 

Perhaps, this reasoning by the Security Council and the General Assembly points to a will to 
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push the boundaries of crime suppression further than what was reasonable and justifiable at 

the time.  

 In general, I object to this development and the chosen formulations. Although I agree 

that it is hard to accept that certain violent crimes should exempt a person from being 

subjected to investigative measures in another state just because the person is in some sort of 

political conflict with the government, I am of the opinion that the political offences 

exception still plays an important role in the post 9/11 era. Certainly should attacks targeting 

civilians not be considered political even if a conflict between the perpetrator and the state 

do exists. It is however unreasonable to require assistance in precisely all situations, 

particularly in the investigation of acts of violence committed in a struggle against a highly 

oppressive state when few civilians are wounded or killed. In the world of today, the violent 

acts committed by the armed wing of the African National Congress against the oppressive 

South African state in the 1980s and 90s that targeted state infrastructure but also killed 

civilians would be considered terrorist offences and would require all states that were parties 

to the terrorist conventions to provide assistance in the investigation of those acts. One could 

certainly question if such an order is reasonable.  

 There are examples in other areas of public international law where groups that face 

particularly severe human rights violations should be granted special rights. In the law of 

state building, the right to self-determination – which entails a strong position in international 

law139 – is regarded as forming a basis for secession from a parent state in a few highly limited 

situations.140 The accepted view in international law today, post Kosovo, is that when there 

has been long and substantial human rights violations against a group in a certain area, there 

is a right to secede from the parent state and form an own state.141  

The rationale for that development, namely that severe systematic human rights 

violations should give rise to certain legal protection, could also be applied with reference to 

protection of political offenders even in cases of terrorism. In other words, it is in my opinion 

reasonable to be able to grant protection in situations of criminal acts committed against a 
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state that severely violate the human rights of a specific group. It is however true that such a 

construction would carry with it similar problems of interpretation as the right to self-

determination does in the law of state building. In chapter 6.5 and 7.2, I will discuss the 

possibility for having an external actor reviewing MLA situations, thus working as setting 

precedents.  

 

5.5.5 The future of the political offences exception 

Some evidence suggests that the efforts in abolishing the political offences exception have 

been partly successful.142 This is particularly true with reference to the abovementioned 

terrorism suppression conventions. The same dramatic development has however, so far, 

failed to materialise fully in other transnational criminal law. The UNTOC allows for states 

to choose when to apply the exception. The development is both good and bad. It is 

undoubtedly important that international cooperation do not leave too much discretion to the 

state so that it in effect can choose when to apply the provisions, but it is equally important 

that there is a possibility for states to provide protection for persons that commit acts that 

may be unlawful, but morally justifiable in specific and highly restricted circumstances.  

 Furthermore, the international community is facing a new and potentially problematic 

challenge in transnational organised crime, namely the possibility for perpetrators of such 

crime to utilise the internet. Hosein states that, “[t]echnology significantly alters the 

landscape for national policy” and there will in the near future be a need for new conventions 

on internet-based transnational crime.143  The internet has been shown to be an important 

arena for the organisation of political dissent and should perhaps be protected from coercive 

government intrusion. In the eagerness to suppress internet facilitated crime, it is therefore 

important not to paint with to broad brushstrokes and acknowledge the need for the exception, 

albeit highly restricted, also in the future.  

I would thus suggest that MLATs and mini-MLATs, both current and future, were 

given a valve with clear parameters, allowing requested states to refuse assistance if the crime 

is of a political character, but exempting situations of severe or indiscriminate violence. It 
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could also include terrorist offences of a political character, targeting the oppressive state and 

having political motives. The struggle is to suppress the acts that target the population in 

general, without catching the morally justifiable acts that target an oppressive state. The 

statement made by Lord Mustill in T v. Immigration Officer144 is equally up to date today. 

 

“Now, much has changed. The authors of violence are more ruthless, their methods 

more destructive and undiscriminating; their targets are no longer ministers and heads 

of state by the populace at large. What I regard as the exceptional difficulty [---] is that 

the courts here, as in other legal systems, must struggle to apply a concept which is out 

of date.”  

 

5.6 Rights protection through exceptions 

It has been demonstrated in this chapter that some fundamental rights are protected through 

the use of specific exceptions to granting MLA. That means that even if the requirements that 

were discussed in chapter 4 are fulfilled, it is possible to deny assistance on the basis of any 

of the exceptions. It is though clear that neither of the abovementioned exceptions are general 

human rights clauses, but like the conditions for application, only protect rights indirectly. 

The next chapter will discuss how to ensure the rights of the suspect, and discuss if this should 

be done through a human rights exception on the side of other exceptions, such as have been 

done in some MLATs, or if there are more effective alternatives.  

 

Chapter 6 – The Rights of the Individual 

6.1 Background 

It has been stated that “it is fashionable nowadays to discuss the problems that arise from 

the application of general human rights to extradition”.145 As MLA increases in importance, 

the same statement could be made in such an environment as well, since it raises similar 

issues, only without the far reaching intrusion into personal liberty that characterises 

                                                 
144 House of Lords, T (A.P) v. Immigration Officer, UKHL 8, 22 May 1996, para. 2. 
145 Van der Wyngaert, C., Applying the European Convention on Human Rights to Extradition: Opening 
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extradition. This chapter aims to investigate the ambiguous question if human rights can 

provide a bar on MLA and if so, in which circumstances. Also, should it be considered an 

exception as others, or is it positioned differently? 

It is possible to imagine that a state is asked to provide assistance by collecting evidence 

that ultimately will be used in violating human rights standards to which the requested state 

is bound. The same problem could also arise for the requesting state, if the gathering of 

evidence in the requested state is done by violating human rights. The dilemma is thus to 

resolve the tension when there is a potential conflict of interest between the MLA obligations 

of a state, and its human rights obligations. Indeed, the development of MLA shows that 

human rights considerations more often than not are included in bilateral treaties.146 

Somewhat surprisingly however, the same development has not been seen in the suppression 

conventions.147  

The issue is relevant, since one of the goals of the suppression of transnational 

organised crime is to prevent violations of rights of individuals. It would therefore be ironic 

if the procedure by which this suppression is done, in itself would threaten someone’s rights.   

 

6.2 The rule of non-enquiry 

In extradition, the rule of non-enquiry was for a long time seen as a basic principle and was 

particularly strictly employed in common law states.148 It sets out that the requested state 

refrains from investigating the requesting state’s justice system and the circumstances of the 

extradition.149 As human rights has grown in importance in extradition however, the rule of 

non-enquiry has lost some of its initial weight and the current order is a somewhat unclear 

balancing act between the remnants of the rule and the necessity to respect human rights.150 

Unsurprisingly, the same thing is true of MLA. Particularly in the times of conventions such 

as the UNTOC, where trust is not necessarily established in the same way as in bilateral 
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arrangements, the states may be more willing to sidestep the rule of non-enquiry. On the other 

hand however, the MLA system is designed for speed and flexibility, and lengthy 

investigations into the particulars of the justice system of the counterpart could directly 

challenge this aim. 

 There are interesting state practice examples in cases of MLA which point to the fact 

that some states still adjudge the principle much importance. In the case of the so called Bali 

Nine, nine Australian citizens were arrested with significant amounts of heroin at the airport 

on the Indonesian island of Bali, bound for Australia. Australia chose to cooperate fully with 

Indonesian authorities although certain drug trafficking offences in Indonesia carries the 

death penalty. This was motivated by the Australian government by referring to the rationale 

behind the rule of non-enquiry with the following statement:  

 

“[I]f we only co-operated with countries that had the same criminal-justice system, 

then our co-operation wouldn't extend very far beyond Australia. We have to work with 

the systems that operate in other countries, and to a large degree this has been 

successful [---].”151  

 

In 2015, the two convicted leaders of the smuggling ring were executed in Indonesia. 

 Another common law country, Canada, have opted for a different approach when its 

Supreme Court stated, in the extradition context, that enquiry is necessary into “the manner 

in which the foreign state will deal with the fugitive on surrender, whether that course of 

conduct is justifiable or not under the law of that country”.152 There is thus little conclusion  

to be drawn from state practice, apart from the fact that civil law countries have proven to be 

less strict on applying the rule.   

 

                                                 
151 The Monthly, Australian Exceptionalism – The Bali Nine and the Future of the Death Penalty, July 2007 
Edition, available at http://www.themonthly.com.au/issue/2007/july/1283823425/daniel-hoare/australian-
exceptionalism, accessed on 3/6-15.  
152 Supreme Court of Canada, Suresh v Canada (Minister of Citizenship and Immigration), 1 S.C.R. 3, 2002, para. 
56.  
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6.3 Establishing a link between MLA and human rights 

6.3.1 Can an MLA obligation violate human rights? 

A few questions can be raised if one is to conclude that there is in fact a link between MLA 

and human rights. The first question is if the abiding by an MLA obligation can, in itself, be 

a human rights violation. In the landmark Soering-case153, the European Court of Human 

Rights (“ECtHR”) provided an answer to that question, albeit in the extradition context. 

Soering was a German citizen who was arrested in the United Kingdom and the subject of an 

extradition request from the United States after allegedly committing a murder in Virginia, a 

state that exercises the death penalty for such offences. The Court concluded that the 

extradition to a possible death penalty, or even incarceration on death row, would violate 

article 3 of the European Convention on Human Rights (“ECHR”).154  

The decision is highly interesting. It affirmed that human rights obligations under the 

ECHR are not restricted to the contracting state, but also to possible violations in states that 

are not parties to the convention. The court found that the United Kingdom owed Soering 

protection of human rights since he was within its jurisdiction.155  

Taking into account the formulations of the court, the same thing should logically apply 

to MLA. This conclusion can be reached by reviewing the court’s reasoning. It stated that 

the responsibility of authorities in one contracting state is not limited to their own jurisdiction 

if their actions produce effects outside their own territory. This statement has been reiterated 

in subsequent court rulings.156  

More importantly than the Soering-decision itself is that it seem to have signalled a 

shift in public international law by establishing a link between international cooperation in 

criminal matters and human rights. This shift is not limited to the jurisprudence of the ECtHR 

but has been followed by domestic supreme courts and the UN Human Rights Committee.157  

There are several reasons as to why one should applaud this development. The ambit 

of international human rights law is protecting human rights for everyone, regardless of 
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which state the person might be in at any given time.158 Limiting a state’s human rights 

obligations to the physical territory of that state seems overly formalistic. Furthermore, there 

is already such a link in other types of intrusive legal actions. For example, in refugee and 

immigration law, the principle of non-refoulment prevents a state from deporting an 

individual to a state where that person might suffer cruel, inhumane or degrading punishment 

regardless of that person’s claim to refugee status.159  

 Although the court ruling in Soering and the subsequent development has been met 

mostly with praise, Dugard and Van den Vyngaert suggest that it is not necessarily worthy 

of all the applauds. The authors have stated that the result of the ruling is that whenever an 

international court or other international institution finds that a state has breached its human 

rights obligations by adhering to an extradition treaty, primacy is awarded to the human rights 

over the international cooperation obligation.160  

This is indeed a difficult situation but perhaps the conclusion by the authors is slightly 

exaggerated. First, there is little or no guidance as to which types of human rights violations 

would trump an international cooperation obligation. It is certainly not suggested that any 

human rights violation, of any gravity, always should be awarded primacy. Second, the 

international court or international institution that the authors point to predominantly 

determine the state’s compliance with specific instruments, the ECtHR with the ECHR, the 

UNHRC with the ICCPR and so on. Thereby has these courts and committees never answered 

if not cooperating violates the applicable treaty.161 In summary, this author acknowledges the 

fundamental problem with regarding human rights as higher standing than other treaty 

obligations, but also consider that the conclusions by Dugard and Van den Vyngaert, 

although pointing to a serious problem, might be carried a bit too far.  
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6.3.2 Human rights as a point of concern in MLA  

A second question is whether human rights abuse is a potential point of concern in the MLA 

context. After all, in most situations the human rights violation has not occurred yet and is 

dependent on other factors such as a conviction before a court. However, as Currie states, 

one do not need to employ substantial imagination to predict that at some point in the future, 

a situation such as the one in Soering will arise in MLA.162 Such a situation could be where 

state A is requested by state B to provide crucial assistance in the prosecution of an alleged 

offender for a crime that carries a mandatory death sentence. Boister also finds that the 

suppression conventions threaten the rights of individuals in many different ways, some 

which are common to all criminal investigation such as persons being subjected to search 

and seizure, and some specific to the convention crimes.163 Moreover, there can be human 

rights concerns over the way in which the assistance is being used or conducted.   

 It is thus possible, in the view of this author, to hold that a link exists between MLA 

and human rights, and that states when providing assistance as well as relying on assistance 

provided, are required to uphold the rights of the accused. The extent of this obligation and 

the way to resolve a potential conflict of obligations is however the subjects of further 

discussion in the following.  

 As a conclusion concerning the link between MLA and human rights it is though 

important to keep in mind that the suppression conventions and other MLA-treaties are law 

enforcement tools, not human rights conventions.164 They are in their very nature intrusive. 

This does not however mean that MLA is “free” from human rights considerations but rather, 

as pointed out by Boister, that they are dependent on human rights safeguards.165  

 

6.4 The specific rights  

6.4.1 The context 

When one has established that there is a link between MLA and human rights, one must be 

able to answer which human rights violations are sufficiently “serious” to trump the 
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cooperation obligation. MLA is in its very nature less intrusive than extradition and is more 

remote to the potential human rights violation in that it does not concern an immediate 

deprivation of liberty. On the other hand however, one can imagine a situation where the 

suspect is arrested in the requesting state, and the supplying of evidence is decisive for a 

conviction that leads to severe human rights violations.  

 For the purpose of this thesis, it is not necessary to dig deep into the content of human 

rights law.166 What will be set out is thus in which situations collisions may arise, and how 

such collisions can be approached. In addition, it is probably not possible to, as a statement 

of fact, set out which human rights should trump the cooperation obligation since all cases 

are different and based on different circumstances.167 Providing necessary documentation 

proving an offence that in the requested state carries severe corporal punishment is certainly 

questionable from a human rights standpoint, but interviewing witnesses to substantiate a 

case against a notorious transnational criminal with the risk that the person might be 

imprisoned in a prison with poor sanitation standards may not be equally problematic. For 

this analysis, there is in my opinion reason to differentiate between different categories of 

such violations. 

 

6.4.2 Jus cogens  

A jus cogens norm is a fundamental peremptory norm of international law. In other words, it 

overrides any other legal obligation, regardless of its basis.168 This is set out in articles 53 

and 64 of the VCLT. In theory, if a provision in an MLA-treaty violates a jus cogens norm, 

the provision shall be declared void. Jus cogens is thus not dependent on treaties and could 

be employed if an MLA-treaty do not contain sufficient protection of such rights.  

 However, the application of jus cogens norms is highly complicated.169 What the 

VCLT fails to reveal is that the actual content of such norms is uncertain.170 There is also 

little jurisprudence. The ICJ has to a great extent avoided touching upon the subject, and has 
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preferred defining so called erga omnes obligations, namely such obligations that all states 

owe the international community as a whole.171 As opposed to jus cogens, erga omnes 

obligations do not focus on the importance of the norm as such. All acts that are jus cogens 

are also erga omnes, but the opposite is not always true.172  

That being said, there is widespread international agreement that certain specific rights 

are non-derogable and jus cogens. These rights are: the right to life; the prohibition of torture 

and other forms of cruel, inhuman or degrading punishment; prohibition of slavery; and 

freedom from retroactive criminal laws.173 There is however, to the knowledge of this author, 

no case in which an international court or tribunal has declared a treaty provision void on the 

basis of jus cogens that can provide an example of such.  

The closest situation is an obiter dictum in the case of Aloeboetoe before the Inter-

American Court of Human Rights.174 The case concerned the failure by the Surinamese state 

to uphold human rights of a specific minority group, leading in essence to members of the 

group being subjected to slavery. Having already concluded that the violations had taken 

place, the court found it unnecessary to discuss if the slave agreement was indeed an 

international treaty under the jurisdiction of the court. The court nonetheless stated that:  

 

“Suffice it to say that even if [the agreement was an international treaty, it] would 

today be null and void because it contradicts the norms of jus cogens superveniens. [-

--] In point of fact, under that treaty the Saramakas undertake to, among other things, 

capture any slaves that have deserted, take them prisoner and return them to the 

Governor of Suriname. [---] No treaty of that nature may be invoked before an 

international human rights tribunal.”175 

 

It is certainly highly questionable if such a treaty could be invoked before any international 

court, regardless of whether it is a human rights tribunal or not.  
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That being said, the rights would lose their character of jus cogens if they were to be 

interpreted too broadly, or rather if they were not to be interpreted narrowly. The right to life 

may imply that assistance in the judicial process whereby a person is executed would violate 

the right to life. This is however not always the case as per the UN Human Rights 

Committee’s statement in Kindler v Canada, that lawful execution not, per se, violate the 

right to life.176 Similarly, the jus cogens character of the prohibition of torture and other forms 

of cruel, inhumane and degrading punishment is dependent on the degree of cruelty or 

inhumanity.177  

In summary, it is possible to imagine that jus cogens norms could play a role in 

situations of MLA where the applicable treaty offers insufficient protection of serious human 

rights violations. In most situation however, jus cogens is of little help. The reason is both 

that it only concerns a few of the very worst violations of human rights, and that its 

application is highly uncertain. The ambiguity of the content of jus cogens would force 

courts, or even individual law enforcement authorities into complicated determinations of 

what actually violate such rights, thus defeating the purpose of MLA and potentially leading 

to highly differing distinctions. It is thus more suitable to ensure that the applicable treaty is 

clear in its protection of fundamental rights, thus making exceptions possible on a treaty 

basis.  

  

6.4.3 Lesser rights 

For most situations where a conflict occurs between an MLA obligation and a human rights 

norm, the human rights norm do not reach the level of jus cogens. Such rights, which I have 

here chosen to call “lesser rights”, are very diverse in nature and include some rights set out 

in some MLA treaties. Such examples include non-discrimination and double jeopardy, or 

ne bis in idem and are included as optional grounds of refusal in the UN Model Treaty178 but 

not in the suppression conventions. Other examples include rights set out in the UDHR, such 

as the right not to be deprived of one’s nationality or the right to movement within one’s 

country. Many other examples can be brought forward, and which rights are considered to 
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be included likely varies between states.179 Concerning such rights, there is a need for a 

refined solution.  

 

6.5 Resolving the tension 

6.5.1 The Vienna Convention 

As noted above, it is unreasonable to suggest that any provision of a human rights character 

in any treaty would trump an obligation to provide MLA. That would if anything disregard 

the importance of crime suppression. Currie presupposes that MLA is subjected to implied 

human rights restrictions by posing the following question: “which rights will restrict co-

operation and to what extent?”180 Should a state find itself bound by two conflicting 

obligations, the primary source in public international law to resolve such situations is the 

VCLT.  

 Article 30 of the convention concerns the situation where two treaties collide. 

Paragraph 3 is straightforward and sets out that where two states are party to colliding 

treaties, “the earlier treaty applies only to the extent that its provisions are compatible with 

those of the later treaty”. This is a way of setting out the legal principle of lex posterior, 

namely to award primacy to the most recent treaty. In extradition, this principle works 

reasonably well, since many extradition treaties have been around for a long time and thus, 

in the event of a collision, are to be set aside in favour of the human rights provision. In MLA 

however, this does not work equally well. Practically all MLATs that are being utilised today 

are less than twenty years old, meaning that the MLA provision would almost always trump 

the human rights treaty. This cannot be the intended solution to the conflict.  

 In conclusion, the VCLT do not resolve the problem and applying it strictly to the MLA 

and human rights tension would produce highly unwanted effects. A case by case approach 

is likely to be more effective, and there are different ways in which one can approach the 

problem. The four available approaches identified by this author will be elaborated on in the 

following.  
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6.5.2 The orthodox approach 

The orthodox approach is not a single mechanism but as Boister states, a cluster of 

mechanisms included in the applicable treaty.181 Since the treaties lack an external reviewing 

actor, they are self-supervised by the state. The mechanisms include the requirements and 

exceptions that have been reviewed in chapters 4 and 5, such as the doctrine of speciality, the 

requirement of dual criminality and the political offences exception. Those mechanisms 

prevent certain human rights abuse and I agree with the standpoint taken by the International 

Law Association (“ILA”) that they serve a highly important function.182  

 They though suffer from an obvious drawback, namely that they only protect a few 

specific situations. For example, the requirement of dual criminality only prevents 

investigations of an act that is criminalised in one of the involved states. There is a need for 

a more general human rights provision that could also be applied with reference to the 

suspected punishment, to the conditions of the justice system or similar. In light of the 

intentions of the open-ended intergovernmental group of experts that discussed the 

formulations of the UNTOC, it is highly surprising that no such clause was included in the 

convention. The group stated that a key aim of the elaborations on the convention was to 

“incorporate appropriate safeguards for the protection of human rights”.183  

Instead of incorporating such safeguards, the convention was fitted with a highly 

unclear provision on ordre public in article 18, paragraph 21(b). Similar provisions are to be 

found in other MLA-conventions.184 The purpose of this provision is to be able to deny 

assistance on loosely defined state interests, for example if supplying of evidence would 

reveal industrial secrets.185 Because of the generally vague formulations used, it might be 

possible to also include human rights considerations under the clause. In my opinion though, 

that would be unwise. The nature of the clause would make it possible to include almost 

anything which could impede effective cooperation without specifically promoting human 
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rights. If a clause that protects human rights should be included, it is imperative that it do not 

make more sweeping exceptions possible. It is thus important that a human rights clause must 

not be too unclear and allow for too much state discretion. The ILA has suggested the 

following clause to be included in MLA agreements: 

 

“Assistance shall be refused if it appears to the requested State that there are 

substantial grounds for believing that the tendering of such assistance would result in 

a serious violation of the human rights of any person under any treaty for the protection 

of human right to which the requested State is a party, under customary international 

law, or under the domestic law of the requested State.”186  

 

Such a clause would indeed be useful and sets a reasonably high threshold for the nature of 

the human rights violation, by employing the term “serious violation”. This approach is also 

what has been chosen concerning the “core crimes”.187 Article 69, paragraph 7 of the Rome 

Statute sets out that evidence obtained by violations of “internationally recognised human 

rights shall not be admissible [---]” if it would be antithetical to, or seriously damage the 

integrity of the proceedings.  

I am positive to such a construction, but contrary to Currie I find it possible to identify 

several problems with its application.188 Such a clause will require the requested authority to 

undertake an investigation into the particulars of the requesting state’s legal system, an 

analysis of what can possibly be the outcome of the process, and the strength of the supplied 

evidence. A state with limited resources could, for financial or other resource reasons, be 

unwilling to do so. Moreover, such an investigation can be lengthy, thereby defeating the 

purpose of MLA. Most importantly, it could severely damage the relationship between the 

two states if one disallows the justice system of the other. Contrary to the Rome Statute, there 

is in MLA no designated external supervisor like the ICC that elaborates on the human rights 

adherence in evidence gathering.  

 That being said, there are many situations which could be resolved with a human rights 

clause, particularly in the UNTOC-context where states with well-developed justice systems 
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might interact with states with a poor human rights record and where the prospects of human 

rights abuse is clear and disproportionate to the benefits of bringing that person to justice.  

  

6.5.3 The Soering approach 

6.5.3.1 External review 

As mentioned above concerning the orthodox approach, it is very much dependent on the 

state to ensure the rights of the individual. What I have named the Soering approach is 

positioned somewhat differently and stands outside of the traditional state-based review 

mechanism and the treaty-based exceptions. It is thus a mechanism of external review and 

has its basis in the arguments made by the ECtHR in the Soering case. In other words it 

makes clear that human rights violations themselves can bar international criminal 

cooperation if sufficiently serious.  

 The advantage with external review is that it involves an actor that do not have an 

interest in the matter. As Currie remarks, self-supervision is not enough since states resist 

the idea of applying human rights standards to cooperation obligations, even though they are 

also parties to human rights treaties requiring to uphold such standards.189 This is true in 

varying degree of almost all states, also democratic ones with otherwise good human rights 

records.  

 There is however some drawbacks also with the Soering approach. Most importantly, 

as has been noted above, external oversight in its current form answers whether or not the 

state, by adhering to its cooperation obligation, has violated a specific human rights treaty. 

There is thus no possibility to determine if such a violation, under the circumstances, was 

defendable. In connection with this drawback stands the question of which actor is, or should 

be, responsible for the oversight.  
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6.5.3.2 The reviewing actor 

In the European context, the ECtHR is already providing external oversight. Both in Soering 

and in subsequent cases of similar nature, this oversight has turned out to be effective.190  

However, the ECHR is not a tool suited for interim decisions and apart from a few highly 

specific situations, the ECtHR do not have jurisdiction to alter or halt decisions on national 

level. It is thus predominantly a reparative instrument.191 To prevent human rights violations, 

the bar on the measure must occur before the measure is undertaken. If a person has been 

convicted and subjected to human rights violations in the requesting state based on evidence 

supplied by the requested state, there is likely little value for the individual to have the court 

banning a measure that has already happened.   

 Furthermore, with the need for effective suppression of transnational organised crime, 

MLA that concerns other than European states is bound to increase. It is thus not a far-fetched 

guess that the need for external review will increase. Therefore, one must find a more globally 

viable solution for such oversight.  

One alternative that I wish to forward here is to allow for the UNHRC to oversee 

international criminal cooperation in the UNTOC-context. To enable this, such a clause 

should be included in the treaty or in an additional protocol. This solution has advantages. 

The committee has elaborated on the human rights adherence in international criminal 

cooperation on several occasions in its role as the monitor of the implementation of the 

ICCPR.192 Such cases have to date only concerned extradition. It has the power to demand 

interim measures with reference to the ICCPR if an act by the state risks causing irreparable 

harm.193 Allowing it to do the same for the UNTOC is thus not unreasonably farfetched.  

Furthermore, the UNHRC is composed of independent experts and is supposedly free 

from national bias. If connecting the oversight to the UNTOC, it would also be possible to 

weigh the interest of cooperation against the human rights interest on a case by case basis. I 

                                                 
190 See for example ECtHR in Cruz Varas v. Sweden, Series A, No. 201; Vilvarajah and Others v. United Kingdom, 
Series A, No. 82. It applies equally to deportation, see ECtHR in Othman (Abu Qatada) v. United Kingdom, Series 
A, No. 8139.  
191 See Rule 39 of the Rules of the European Court of Human Rights.  
192 The first case being Ng v. Canada, UN Doc. CCPR/C/49/D/469/1991. 
193 See Rule 92 of the Rules of the Human Rights Committee, CCPR/C/3/Rev.8, annexed to the ICCPR. As I will 
discuss in subchapter 7.3 however, this mechanism is dependent on the state having ratified the First Optional 
Protocol to the ICCPR which not all states are. 
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will elaborate further on the advantages with such independent oversight and the opening of 

a channel of complaint in chapter 7.  

  

6.5.4 The political approach 

Interestingly, it has been brought forward – though not argued – by Currie that a solution is 

to simply acknowledge that public international law is unable to deal with this conflict and 

instead put political channels of governance in place.194 This author is not quite sure what to 

make of that suggestion. It is slightly inconsistent if setting out in legally binding treaties 

which rules are to govern international cooperation, but when a human rights element is 

included – which is bound to happen of a varying degree in almost all situations – the 

decision-making should cease being of a predominantly legal nature.  

 Furthermore, the political approach has already been tried and was manifested in the 

system with lettres rogatoire. The setting up of bilateral and later also multilateral treaties on 

international cooperation was a response to the problems that such a political approach had. 

It was slow, and it did not set out clear requirements for in which situations assistance was 

to be provided. In other words, I argue that it must be seen so that the international community 

has firmly rejected the idea of a decisive political element through setting up conventions 

such as the UNTOC.  

 Currie accepts that adding an additional, ultimately decisive, political element to the 

process which is already inherently political in that it concerns interstate relations, could fuel 

political tensions.195 If such political tensions would be created by the mere procedure which 

is to suppress transnational organised crime, this solution is certainly not suitable.  

 

6.6 The weighted approach 

In my opinion, there is a need for an additional approach in resolving the potential conflict 

between human rights and cooperation obligations. I will here present such an approach, that 

I have named the weighted approach since it combines already existing mechanism to provide 

more comprehensive protection.  

                                                 
194 Currie, R, J., 2000, p. 165. 
195 Ibid.  
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Clearly, there are human rights based concerns with the MLA regime. In jus cogens cases, 

there are legal obligations that supersede the cooperation obligations, but jus cogens is in 

most MLA situations not very helpful. In situations that would not violate jus cogens, the 

answer is much more unclear and a tension between different obligations can arise. 

Compelling reasons can be added for an increased human rights based approach, but the 

question is how such an approach should look. Above, I have presented a solution based on 

the VCLT, a political approach, an orthodox approach based on state self-supervision, and 

the Soering approach based on external, independent oversight. Of these, only the orthodox 

and the Soering approaches provide effective solutions to the tension between MLA and 

human rights.  

The prospects of setting up a UN MLA authority that take independent decisions seem 

next to impossible for political reasons. Therefore, the two abovementioned approaches are 

likely our best options. Therefore, I would wish to submit that neither of the two approaches 

independently are sufficient. Instead, I would argue that the two approaches should be 

combined.  

All suppression conventions, and indeed all other MLA treaties, should be fitted with 

a clear human rights clause that allows for states to refuse to provide assistance in cases 

where there are serious and apparent human rights concerns. Which concerns are serious 

enough would most likely depend on a multitude of factors, for example the nature of the 

human rights concern and the severity of the crimes that the assistance is set to suppress.  

Furthermore, some independent oversight is necessary. That could for several reasons 

be provided by the UNHRC. The Committee has already approached the issue of criminal 

cooperation in the ICCPR context and would provide external oversight that is disconnected 

from any state actor. However, it might be politically controversial. The most important 

aspect of a Soering type approach is however that the oversight is connected to the applicable 

suppression convention as well as human rights treaties. That way, it will be possible to 

determine which human rights trump the cooperation obligation on a case by case-basis.   
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Chapter 7 – The Right to a Fair Trial 

7.1 The issue 

Although the right to a fair trial is a basic human right, I have chosen to discuss it in a separate 

chapter from general human rights, discussed in chapter 6. The reason is that if the right to a 

fair trial is not effectively ensured, there is no possibility for the individual to challenge 

decisions or otherwise ensure that his or her rights are being protected. It is thus key in the 

enjoyment of all other rights. 

The construction of MLA means that the legal subjects are the states engaged in the 

cooperation. The individual whom the request concerns is merely the object of the request. 

The creating of conventions is done solely on the initiative of states, and negotiated solely 

by states with the one specific aim of suppressing transnational crime.196 A procedure which 

concerns the rights of individuals that has been set out entirely without the influence of the 

same individuals is inevitably a problem.  

 This problem is in my opinion the most substantial one with the entire MLA regime 

and has led to individuals having no standing in MLA decisions and lack influence and 

insight into the procedure unless provided by domestic law. I have chosen to view it as a right 

to fair trial in a wide sense. The right to a fair trial is a core principle of legitimate criminal 

prosecutions and it is imperative that it is adhered to.197 Otherwise, there is a risk that the 

international community loses the legitimacy of transnational prosecutions.  

The concerns with the individual’s position is demonstrated on two different levels. 

First, if an individual is made aware of an ongoing investigation in another state, he or she 

cannot make use of any channel to challenge the decision. Second, significant concerns can 

be voiced with reference to the “equality of arms” between the object of the request and the 

state. It is highly unclear to which extent both the requesting and requested state is obliged 

to submit exculpating evidence obtained through MLA.  

  

                                                 
196 Boister, N., 2002, p. 202-203.  
197 Gless, S., Transnational cooperation in criminal matters and the guarantee of a fair trial: Approaches to a 
general principle, Utrecht Law Review. Vol. 9, 2013, p. 105-106.  
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7.2 Legal standing 

As have been noted before in this thesis, MLA is exclusively for the benefit of the 

governments.198 This means that the individual that the request concerns is merely the object 

that the MLA procedure concern. In practice, this can be illustrated by the following example: 

An individual is apprehended in state A, suspected of committing a transnational crime that 

carries the death penalty. State A is well known for a flawed justice system with trials that 

are summary in nature. State A requests state B, where most of the criminal activity have 

been undertaken to supply evidence necessary for a conviction. Unless guaranteed by 

domestic law in state B – something that likely is extraordinarily rare – the individual can 

only approach the authorities, ask them not provide the requested assistance and hope for the 

best. This is true even if the applicable treaty contains a human rights clause since, as 

concluded in chapter 6.5.2, MLA-treaties only allows for self-supervision.  

 This is unquestionably problematic from a human rights perspective and can leave 

individuals in a situation of déni de justice, where they cannot even seek to have the human 

rights aspect of the procedure tried. To date, and outside the ECHR context, the only available 

tool is the one provided by the First Optional Protocol to the ICCPR (“FOP”).199 It establishes 

and requires a complaint mechanism for individuals who feel that they have had their 

covenant rights violated. 200 State parties to the protocol recognise the authority of the 

UNHRC to receive complaints by individuals. It does allow for individuals who feel that they 

have had their rights violated through an MLA procedure to bring a claim before the 

committee. It is highly unfortunate that only 115 states are parties to the protocol. Influential 

states such as the USA, China and India stand outside.  

I would advocate for the UNHRC to play a more significant role in situations of 

international cooperation in criminal matters. For it to be effective though, it is necessary to 

attract the attention of more states, but most importantly, it is imperative that such oversight 

by the UNHRC is connected to the UNTOC as well as the ICCPR. My opinion is thus that 

the most suitable channel for complaint would be via the committee, but with the limited 

                                                 
198 Bassiouni, M, C., 2012, p. 506. 
199 First Optional Protocol to the International Covenant on Civil and Political Rights, Treaty Series, vol. 999, p. 
171. 
200 Klamberg, M., 2015, p. 95-96.  
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following that the FOP has attracted, such a construction is perhaps not likely in the near 

future.  

In the absence of the mechanism advocated above, an important and necessary first 

step is to include in the UNTOC, or more likely in an additional protocol, the requirements 

for national legislation to provide a channel in which an individual can have the human rights 

implications of supplying evidence or providing assistance tried. Some countries may already 

allow for that in their domestic legislation, but many do not. Such a construction would 

require the signatory states to open up a channel for the individual in the requested, as well 

as the requesting state, where he or she can question the human rights implications that the 

procedure is likely to have.  

 

7.3 Equality of arms 

7.3.1 The principle 

The principle of “equality of arms” is generally understood to be the minimum requirement 

for fair and impartial trials.201 It has been defined as a requirement of a fair balance between 

the opportunities afforded to the parties involved in a procedure and is included explicitly or 

implicitly in several human rights treaties.202 This does not, for obvious reasons, mean that 

the parties to a criminal proceeding have access to the same legal constructions.203 Although 

it is possible for a prosecutor to hold a suspect in pre-trial detention, it is not possible for a 

suspect to hold a prosecutor in pre-trial detention.  

There is a not insignificant amount of guidance as to the content of the principle since 

it has been elaborated on extensively by different international courts. Negri argues that the 

starting point for any discussion concerning the principle shall be taken in the ECtHR case 

Dombo Beheer B.V. v the Netherlands. The court stated that no party to the proceedings are 

to be placed in significant disadvantage because of limited opportunity to present the case 

                                                 
201 Negri, S., Equality of Arms – Guiding Light or Empty Shell?, in Bohlander, M. (ed.), International Criminal 
Justice: A Critical Analysis of Institutions and Procedures, Cameron, 2007, p. 13-15 . 
202 See article 6(1) of the ECHR and article 8(1) of the American Charter on Human Rights, UN. Doc. No. 17955, 
entry into force 27/8-79. UNHRC concluded that it is implicitly included under article 14(1) of the ICCPR, Morael 
v France, UN Doc. Communication No. 207/1986. 
203 Doebbler, C, F, J., Introduction to International Criminal Law, CDP Publishing, 2007, p. 118-119.  
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and evidence of it.204 This has since been reiterated in numerous cases by the court.205 The 

development has furthermore proved influential on the Inter-American Court of Human 

Rights and the ECJ.206    

There is no room in this thesis to elaborate on the actual content of the principle, since 

such a discussion could fill a thesis on its own. I therefore regard it sufficient to refer to the 

analysis by Negri on the content of the principle in the light of case law from the ICC, 

regional courts and other international ad hoc tribunals.207 She concludes that the principle 

entails a wide range of elements, from guaranteeing the accused’s presence at trial to ensuring 

adequate professional expertise to the granting of legal aid to a financially weaker party.208    

The content of the principle aside, its scope was for a time unclear and it was not certain 

if it was limited to ensuring equality of arms at the court proceedings or if it was extended 

also to matters outside the chambers.209 This was elaborated on by the ICTY in the landmark 

Tadic210 case. The court came to the following conclusion: 

 

“[T]he principle of equality of arms must be given a more liberal interpretation than 

that normally upheld with regard to proceedings before domestic courts. This principle 

means that the Prosecution and the Defence must be equal before the Trial Chamber. 

It follows that the Chamber shall provide every practicable facility it is capable of 

granting under the Rules and Statute when faced with a request by a party for 

assistance in presenting its case.”211  

 

A similar discussion has occurred in subsequent cases, notably in Kayeshema212 before the 

ICTR. The court there noted that that equality of arms not necessarily is the same as equality 

of means and resources.  

                                                 
204 Dombo Beheer B.V. v the Netherlands, Series A, No. 274, para. 33. 
205 See for example Ocalan v Turkey, 12 May 2005, ECHR 2005-IV, para. 140-147.  
206 ECJ, C-17/98, Emesa Sugar v Aruba, [2000], ECR I-665, para. 17-18 and Negri, S., p. 22-24.  
207 Negri, S., p. 28-50. See also Klamberg, M., Evidence in International Criminal Trials: Confronting Legal Gaps 
and the Reconstruction of Disputed Events, Martinus Nijhoff Publishers, 2013, p. 272-274.  
208 Negri, S., p. 28-50.   
209 Klamberg, M., 2013, p. 214-216. 
210 ICTY (Appeals Chamber), Prosecutor v. Dusko Tadic, Case no. IT-94-1-A, 15/7-99, para. 29-52.  
211 Ibid., para. 52.  
212 ICTR (Appeals Chamber), Prosecutor v. Clément Kayeshema and Obed Ruzindana, Case no. ICTR-95-1-A, 
4/12-01, para. 67-74.  



 67 

Klamberg is critical of the reasoning in the cases. During the investigating process, some 

inequalities can, according to the reasoning of the courts, be tolerated. On the other hand, 

since the prosecutor at the ad hoc tribunals is under no obligation to investigate exculpatory 

evidence, the defence has no reasonable chance to counter all arguments if certain evidence-

gathering channels are closed.213 This is indeed a problematic situation, to which I will add 

further discussion in the following.  

It is thus abundantly clear that equality of arms is a highly important element of the 

right to a fair trial, and a key element in upholding the rights of the accused. The question 

then is how the principle relates to MLA.  

 

7.3.2 Equality of arms in MLA 

As noted, since MLA is of use solely for the states, the benefits of assistance are extended 

only to the prosecution. Most MLATs allow the authorities complete discretion as to which 

evidence is gathered and how.214 This is likely the reason for why there are little or no 

obligations on the prosecution to seek and submit exculpatory evidence obtained abroad.215 

There are no treaty-based guarantees that allows the defence to utilise the same channels as 

the prosecution. Therefore, even if the defence would be made aware of exculpatory evidence 

that can be obtained abroad, it is likely that such evidence is unretrievable.  

This can be illustrated with an example. A group of persons are apprehended in state 

A, suspected of producing counterfeit currency in state B and then trafficking it to state A. 

This is likely to trigger obligations under UNTOC if the states are parties. If state A requests 

state B’s assistance in investigating and gathering evidence at the alleged location of the 

producing of currency, this could obligate state B to assist. If the suspects disagrees with 

descriptions of the crime scene, or with the submissions made by the prosecutor of the 

evidence gathered there, it is most likely impossible for the defence to obtain access to the 

crime scene as they would be acting as private citizens in state B. The defence could 

                                                 
213 Note however that if the prosecution should come across exculpatory evidence during the investigation, 
there is an obligation to disclose such evidence. See Klamberg, M., 2013, p. 215-216.  
214 Currie, R, J., 2002, p. 169-170.  
215 Furthermore, the mini-MLATSs on occasion contain confidentiality clauses, making it next to impossible to 
determine exactly from where the evidence stems, even at trial. The UNTOC allows for limited access also to 
confidential MLA-requests, in article 18, paragraph 5. See Boister, N., 2012, p. 210.  
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furthermore not know if there is evidence at the crime scene which is exculpatory but not 

submitted by state B.  

In that respect, I wish to return to the criticism made by Klamberg in the international 

criminal law stricto sensu-context. It seems clear that MLA, which concerns the substantive 

gathering of evidence more than the actual presenting of evidence before a court, provides 

disproportionate powers to the prosecution by only allowing for domestic evidence gathering 

for the states. His critique is thus in my opinion equally applicable in the MLA-context.  

Another scholar, Gless is highly critical of the disproportionality in MLA situations 

and has called it a “flagrant denial of justice”.216 It is easy to follow her criticism, particularly 

in the light of the lack of hard law devices. She argues for the necessity to establish a general 

principle of fair trial, or an equality of arms-principle.217 That is a possible way forward and 

there is indeed some movement towards change, although not in the form of a general 

principle. Instead, the Commonwealth Law Ministers have issued the following 

recommendation:  

 

“[C]ourt based [MLA] channels should be available equally to the defence and 

prosecution and that every country accepted the requests made by courts on the motion 

of the defence should, in the interest of justice, be responded to.”218 

 

It is important that such a clause is also included in the suppression conventions, be that at 

the risk of global frustration of law enforcement authorities. This might be particularly true 

for common law states. Civil law states tend to require – although there is rarely a review 

mechanism in place – the state to submit also exculpatory evidence before a court if that has 

been discovered during the investigation. In the adversarial common law system however, 

such duties do not always exist and without safeguards there is a danger that the rights of the 

accused can be overlooked.  

 

                                                 
216 Gless, S., 2013, p. 102.  
217 Ibid, p. 105-107.  
218 Commonwealth Secretariat, Report of the Oxford Conference on International Cooperation in Criminal 
Matters (1999), para. 8.  
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7.4 Reform now? 

It is apparent to this author that the suggestions made in this chapter would be controversial 

to practitioners and states alike. They are however not more than mere proposals or starting 

points for a discussion on the need for reform of the MLA regime. It is not intended to be 

hostile to crime suppression but seeks to clarify that the most serious human rights violations 

in the MLA procedure can be avoided with careful amendments to a system that today offers 

arguably too much power to the already stronger actor.  

Furthermore, I do not submit that the whole MLA procedure should be subject to 

human rights based safeguards that ensures the rights of the individual, but rather that key 

aspects are given some supervision. The legitimacy of international criminal cooperation is 

dependent on it rising above the violations that it sets out to suppress. With future 

developments in the area of international criminal cooperation by utilising joint investigation 

teams and transnational electronic surveillance, the need for reform becomes even more 

apparent.219  

  

                                                 
219 Gallagher, P., Future development in judicial cooperation in criminal matters, ERA Forum, 2009;9:495-517. 
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Chapter 8 – Conclusions 

Again and again the necessity to cooperate in the suppression of transnational organised 

crime has been highlighted by the international community. Mutual Legal Assistance is 

continuously increasing in importance. On a global level, states are beginning to adapt to the 

new environment provided by the modern global suppression conventions, the UNTOC in 

particular. MLA is no longer limited to states that have concluded bilateral treaties but is now 

a matter for the international community as a whole.  

 It is though clear that the construction is still young and is struggling with several 

problems. The effectivity is dependent on trust between the participating states, and one 

cannot legislate trust. Instead, reciprocal actions are necessary and it is clear that the principle 

plays an important role.  

 The exceptions must be kept to a minimum and be as clear as is possible to limit the 

discretion of the state. That being said, it would be unwise to continue the current 

development in abolishing the political crimes exception entirely. It still has a role to fulfil, 

particularly in making protection of political dissidents possible. There is reason to take a 

step back and review the cooperation obligations, particularly in the terrorism suppression 

conventions with slightly more sober eyes. By setting clear requirements for the situations in 

which the exception can be applied, it is possible to minimise its usage but still allowing it to 

feature should the circumstances require it.  

 There is also an urgent need for reform concerning specific human rights protection. 

There are human rights implications with employing MLA and there is a clear legal basis for 

allowing it to feature more prominently. MLA has solely been for the benefit of the states 

and the protection of the right of the individual has been forced to stand back. It is not suitable 

for a regime that aims to protecting the international community from harmful activities to 

in itself violate the rights of the persons that it sets out to protect.  

 The inclusion of human rights clauses in the suppression conventions is an important 

step, as is the possibility of independent oversight. Most important however is that the person 

whom the investigations concern is made aware of, and has an arena in which he or she can 

challenge the lawfulness of the measures. This is particularly true should MLA practice come 

to include coercive measures, such as electronic surveillance, more frequently. Such a 

development cannot be seen as wholly unlikely.  
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Finally, I wish to emphasise that this thesis in no way is to be seen as an attack on MLA as a 

whole. On the contrary, MLA is undoubtedly a regime which is imperative to the suppression 

of transnational organised crime which requires law enforcement to become a similar global 

actor as organised criminal groups have been for a protracted period of time. I however want 

to urge caution in the eagerness to set out new legal regimes and ensure that they are both 

effective, transparent and guarantee the rights of all persons.  
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