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Beyond the Standards 

Appropriate to the subject matter of a public procurement contract  

 

Chapter 1 – Introduction 

1.1 The Topic 

The consumer in a European supermarket is free to prioritise between price and 

quality of the products in the basket. Increasingly more popular, other aspects 

are growing in importance when consumers make these shopping decisions. Is 

the product organic, of local origin or perhaps made by workers working under 

fair conditions? As consumers also are voters the expectation to act as an 

informed consumer has also, to some extent, extended to the public authorities. 

Writing this essay I wanted to know if the full assortment of products available 

to private consumers also available for the public authorities during their 

procurement?  

The overlying area of research in this thesis is the use of public procurement as 

a tool for governance. The European Union (EU) has regulated the public 

procurement procedure in directives to achieve that in all Member States public 

purchases are governed by EU goals and policies. The Member States in their 

turn including many subordinate public elements. Within this collective frame, 

how much room is there for a public purchaser, a contracting authority to use 

the langue of the EU directives, to legally promote their own individual policy 

goals through their choice of what products to procure?  

In the field of public procurement legislation there has for some time been a 

discussion about how the other areas of EU law influence the public buyer’s 

discretion. Especially regarding how general social and environmental 
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considerations can be transformed into efficient conditions and demands 

without creating illegal discrimination or trade-barriers in the purchase 

procedure. The uncertainty has created a debate about the legality of public 

requirements on products during this procedure that are more far reaching than 

the minimum standards or fully harmonised standards for a product than in EU 

harmonisation measures.  

Thus, the “standards” referred to in the title do not only refer to the relevant 

sources of primary and secondary EU-law and their implementation in the 

member state but also to the standards as criteria put up by the public buyers, 

the contracting authorities, to describe specific product or other goal, the 

subject matter in each specific contract, and evaluate the tenders, during the 

process to procure. As the subject matter of a contract also defines the 

appropriate standards applicable to it, the subject matter of a contract needs to 

be studiously defined to draw conclusions. Are there, and in such a case which, 

legal sources are relevant for the specific product?  

The uncertainties around operating within all these standards as a contracting 

authority, leads to the necessity to go beyond the standards, into the legal and 

policy thinking behind them. 

1.2 Aim and research question 

I have chosen study two questions to in this essay. The main themes in this 

study is the discretion of the contracting authority and its legal limitations, a 

general research question to be answered in this thesis can best be formulated 

as follows:  

What limitations does EU law harmonisation measures, such as regulations and 

directives, impose on the discretion of contracting authorities in public 

procurement when they are defining the product – the subject matter of the 

contract? 
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This is indeed a very general question and therefore I wish to illustrate the 

problems within the field by providing a concrete example in form of a question 

inspired by the situation in Sigtuna, a case from a Swedish administrative court.1 

In the case the contracting authority, a municipality, sought, among other 

things, to buy meat from animals transported no more than 8 hours before 

slaughter. At an EU law level this purchase activates the following harmonised 

rules: Directive 2014/24, 2 the public procurement directive, and Regulation 

1/2005/EC3 on the protection of animals during transport. The meat, the subject 

matter of this contract, sought was supposed was inspired by an organic 

labelling, this makes Regulation 834/2007/EC, on organic production and 

labelling of organic products, relevant.4  The situation described leads to the 

following more specific question: 

Do the Regulation on the protection of animals during transport, and the 

Regulation on labelling of organic products confer limitations within public 

procurement? As when a municipality purchases meat from animals transported 

no more than 8 hours before slaughter?  

Through answering this minor question in a thorough investigation I hope to 

shed some light on the reasoning governing the more general question above. A 

good answer in the narrower research question will aid the discussion on the 

first more general one with general application.    

1.3 Scope  

This is a EU law study and I have chosen to focus on the primary and secondary 

EU law sources. The regulations presented are by their nature binding in their 

                                                      
1
 Kammarrätten in Stockholms judgement delivered on the 23 February 2012, case 2841-11. 

2
 DIRECTIVE 2014/24/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 26 February 2014 

on public procurement and repealing Directive 2004/18/EC. 
3
 Council Regulation (EC) No 1/2005 of 22 December 2004 on the protection of animals during transport 

and related operations and amending Directives 64/432/EEC and 93/119/EC and Regulation (EC) No 
1255/97. 
4
 Council Regulation (EC) NO 834/2007 of 28 June 2007 on organic production and labelling of organic 

products and repealing Regulation (EEC) NO 2092/91. 



8 
 

entirety and directly applicable in all Member States.5 The Public Sector 

directive, Directive 2014/24/EU covers most major procurement contracts in 

public sector is the main focus. Being a directive, the Directive 2014/24/EU is 

implemented in every Member State binding to the goals but leaving national 

discretion on form and method.6 Since the focus of this thesis is on the EU level, 

I will exclude national procurement implementations of the directive. In 

addition to presenting the narrower question I have tried to avoid examples of 

other products subject to other harmonisation measures. These will, however, 

feature when illustrative or reported from case law.  

1.4 Method and materials 

The study is done using textual dogmatic studies with a teleological method, in 

order to find the aims behind current practice and application of the legislation. 

The choice of material to study is then important. The main material for the 

study has been the case law of the EUCJ. 

1.4.1 Primary and secondary law sources 

The Treaty of the European Union (TEU)7 and the Treaty on the Functioning of 

the European Union (TFEU)8 have been the pieces of primary EU law used. The 

regulations and directives that have been used in the investigation are 

presented above in 1.2 Aim and research question. Notable for this essay is that 

the former public procurement directives have been revised as recently as last 

year.9 The essay is based on the new directives to preserve the topicality of the 

essay. However since revision are very recent most of the books and articles 

used in the essay refer to the old directives. In my view the new directives are 

                                                      
5
 Craig, P, and de Burca, G, EU law: Text, Cases and Materials, 5th Edition, Oxford, Oxford University 

Press, 2011, page 105. 
6
 Craig, de Burca, page 106. 

7
 Consolidated Version of the Treaty on European Union, 2010 O.J. C 83/01. 

8
 Consolidated Version of the Treaty on the Functioning of the European Union, 2008 O.J. C 115/47. 

9
 DIRECTIVE 2004/18/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 31 March 2004 on 

the coordination of procedures for the award of public works contracts, public supply contracts and 
public service contracts and DIRECTIVE 2004/17/EC OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 31 March 2004 coordinating the procurement procedures of entities operating in the water, 
energy, transport and postal services sectors. 
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mostly a clarifying codification of latest year’s case law so the major themes are 

still as valid but they have brought with them some much need clarity.   

1.4.2 Case law 

The latest revision of the directives involves codification of previous case law 

from the Court of Justice of the European Union (CJEU) or most often referred 

to just as the Court. They are used here to help to clarifying the interpretation 

of often technical procurement law terminology such as that the award criteria 

must be directly linked to the subject-matter of the contract, from the case 

Concordia Bus.10  

The case law used in this essay such as Concordia Bus above, and the Dutch 

Coffee case 11 comes exclusively from the CJEU instances and has been chosen 

for its close connection to the topic. Considering these cases help define the 

difference between products to procedure, or subject matter of the contract to 

award criteria present in relation to the technical specifications.  

The case Conste is taken as an example of discriminatory specifications that are 

not justified by imperative requirements in the general interest.12 Older more 

generally know case law also Dassonville highlights the risk that an erroneous 

specification may create a measure equivalent to a quantitative restriction 

(MEQR).13   

Other cases such as SIAC construction14 and Preussen Elektra15 are from the 

utilities sector and are used present to illustrate and support the general EU 

principles at work within procurement. This also goes for the case EVN & 

                                                      
10

 C-513/99 Concordia Bus [2002] ECR I-07213, Concordia Bus Finland Oy Ab, formerly Stagecoach 
Finland Oy Ab v Helsingin kaupunki and HKL-Bussiliikenne. 
11

 C-368/10 Dutch Coffee [2012] ECR-0000, European Commission v Kingdom of the Netherlands.   
12

 C-234/03 Contse[ 2005] ECR I-09315, Contse SA, Vivisol Srl and Oxigen Salud SA v Instituto Nacional de 
Gestión Sanitaria (Ingesa), formerly Instituto Nacional de la Salud (Insalud). 
13

 C-8/74 Dassonville [1974] ECR  837, Procureur du Roi v Dassonville. 
14

 C-19/00 SIAC Construction [2001] ECR I-7725,. 
15

 C-379/98, PruessenElektra [2001] ECR-02099,PreussenElektra AG v Schhleswag AG, in the presence of 
Windpark Reußenköge III GmbH and Land Schleswig-Holstein. 
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Wienstrom which is included to help clarify the need for control of the award 

criteria.16  

1.4.3 Literature  

Several books have been used for the essay. For the details of public 

procurement I have primarily used EU Public procurement law by Bovis.17 This 

book describes the former directives but is also very detailed on the general 

principles and goals of EU public procurement, which have not changed with the 

revision. For the general orientation of EU law I have used primarily European 

Union Law, Text and Materials, by Chalmers, Davies and Monti,18 and EU Law, 

Text, Cases and Materials, by Craig and De Burca.19   

The Swedish offical inquiry “Goda affärer” from 2013 included some of the most 

topical articles that where produced by Hettne, Caranta, Kunznik.20 Hettne allow 

later wrote an independent study on the topic.  

1.5 Disposition 

After this first chapter of introduction the essay will continue in Chapter 2 to 

explain how public procurement regulation fits within the framework of the 

single market concept as a lex specialis and describe the rules relevant for the 

research question. The focus of Chapter 2 is to explain the specific legal details 

that make up Directive 2014/24/EU that covers most major public contracts.21 

The specific terms used in public procurement are presented. The delimitations 

of the directive are covered. The important definition of technical specification, 

                                                      
16

 C‑448/01 EVN and Wienstrom [2003] ECR I‑14527. 
17

 Bovis, C, EU Public Procurement law, 2nd Edition, Cheltenham, Edward Elgar Publishing, 2012. 
18

 Chalmers D, Davies, G, and Monti, G, European Union Law: Cases and Materials 2nd Edition, 
Cambridge, Cambrigde University Press, 2011. 
19

 Craig, P, and de Burca, G, EU law: Text, Cases and Materials, 5th Edition, Oxford, Oxford University 
Press, 2011. 
20

 Goda affärer - en strategi för hållbar offentlig upphandling (SOU 2013:12) Annex 12-14.  
 
21 DIRECTIVE 2004/18/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 31 March 2004 on 

the coordination of procedures for the award of public works contracts, public supply contracts and 
public service contracts. 
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relating to the subject matter of contract and its use in award procedures is the 

main attraction. The use specifications and their connection to the products, or 

as it is often called, the subject matter of the contract and the ability to verify 

and control these demands will be covered.  

In Chapter 3 I describe principles that have emerged and are included in the 

directive together with the case law that has formed them. 

A huge part of the analysis is Chapter 4 where the secondary law of the directive 

is put against the free movement principles. Apart from case law the familiar 

views in the doctrine will be featured here together with many of my own 

conclusions that being to take form.  

In Chapter 5 I will touch upon the animal welfare considerations first in the 

primary law of the EU treaties and then as these considerations appear in 

Regulation no 1/2005 and Regulation no 834/2007. Finally I will summarise the 

earlier chapters and present my thought on a general approach for the 

questions and discuss the research questions in Chapter 6. Chapter 7 is the 

bibliography. 
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Chapter 2 – A Public Procurement Directive 

2.1 Directive 24/2014/EU – An introduction 

Here in Chapter 2 some of the specific legal details of Directive 2014/24/EU, the 

Public Sector directive, that covers most major public contracts, will be 

explained.22 The goal is to provide an introductive and descriptive chapter, to 

terms specific for public procurement and the delimitations of the directive. 

Directives are secondary EU law and shall be implemented in the Member 

State.23 The Member States have an obligation to achieve the same results but 

the means may be chosen by their own discretion.24  

2.2 Application, Scope and Definitions 

The focus of this essay is the directive 2014/24/EU, also known as the Public 

Sector Directive.25 The Public Sector Directive is the directive applicable on the 

award of public contracts between contracting authorities and economic 

operators.26 The nature of the statutes in the Public Sector is very detailed with 

specific terms with and a lot of cross-references. I wish to show quickly that it is 

the applicable Directive for our example and then move on. Article 1 in the 

directive covers the general scope of the directive.  

“Procurement within the meaning of this Directive is the acquisition by 

means of a public contract of works, supplies or services by one or more 

contracting authorities from economic operators chosen by those 

                                                      
22 DIRECTIVE 2004/18/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 31 March 2004 on 

the coordination of procedures for the award of public works contracts, public supply contracts and 
public service contracts. 

23
 Article 288, TFEU. 

24
 Article 288, TFEU. 

25
 Article 1, Directive 2014/24/EU. 

26
 Bovis, C, EU Public Procurement law, 2nd Edition, Cheltenham, Edward Elgar Publishing, 2012, page 

59. 
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contracting authorities, whether or not the works, supplies or services 

are intended for a public purpose.”27 

Article 2 in the directive covers definitions. The term contracting authorities is 

defined as including the primary State and its different bodies governed by 

public law.28 These are in their turn divided into central government authorities, 

those being listed in Annex I, and sub-central contracting authorities, those not 

being listed in Annex I, and other bodies that are governed by public law to 

different extent.29 Our example municipality would be considered a sub-central 

contracting authority since no municipalities are listed in Annex I still obviously 

are part of the public administration.  

Economic operators is the overall term used in the directive for the entities 

offering services or products within the market, it is either a legal or a natural 

person.30 A tenderer is a more specific term for an economic operator that has 

submitted a tender to the contracting authority.31 A public contract is a written 

agreement of pecuniary interest between, at least, one economical operator 

and, at least, one contracting authority with the objective to provide services, 

goods or the execution of works.32 The purchase of meat products, goods, 

would be categorised under public supply contract.33  

Certain public procurement contracts are governed by other more specialised 

directives and are therefore excluded from the scope of the directive. They are 

listed in Chapter 1, Sector 3, Article 7-12 such as the Utilities Directive,34 or the 

Service concessions Directive.35  

                                                      
27

 Article 1.2, Directive 2014/24/EU 
28

 Directive 2014/24/EU, Article 2.1.(1). 
29

 For the characteristics of “bodies governed by public law” see Ibid, Article 2.1(4). 
30

 Ibid, Article 2.1.(8).  
31

 Ibid, Article 2.1.(11). 
32

 Ibid, Article 1.2(a). 
33

 Ibid, Article 2.1 (8). 
34

 See Directive 2014/25/EU. 
35

 See Directive 2002/21/EC. 
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The value of the public contract must be above a certain limit for the directive 

to be applicable. These threshold values are depending of the circumstances 

indicated in Article 4. The lowest amount according to the threshold is 134 000 

€ for public supply and service contracts awarded by central government 

authorities.36 The amount is slightly higher, € 207 000, for public supply and 

service contracts by sub-central contracting authorities.37 The method 

calculation is provided in Article 5. The thresholds can be said to be a 

benchmark for when a public contracts value would create cross-border interest 

and make EU-law applicable, instead of having to decide on that issue for every 

contact. 

To conclude; a public procurement contract is within the scope of the Public 

Sector Directive, if the buyer must be governed by public law, not covered by 

another directive, and the value is above the thresholds for the right category.   

2.2.1 General principles of procurement  

The general principles that are set in Article 18 are that the contracting 

authorities shall treat economic operators equally and without discrimination 

and shall act in a transparent and proportionate manner.38 It is not allowed to 

design the procurement with the intention to exclude it from the scope of the 

directive or use the design to favour certain economic operators.39 Member 

States are also encouraged to make economic operators comply with legislation 

in environmental, social and labour law on both EU and national level.40  

2.2.2 Overview of the process  

The public procurement process begins with the contracting authority 

identifying a need within its organisation. This is the preparation phase 

                                                      
36

 Article 4(b), Directive 2014/24/EU. 
37

 Ibid, Article 4(c). 
38

 Ibid, Article 18.1. 
39

 Ibid, Article 18.1. 
40

 Ibid, Article 18.2. 
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described in Article 40.41 Preparation may involve preliminary market 

consolations such as contacts with economic operators, experts and informing 

potential candidates within the relevant field,42 without distorting the 

competition by favouring a potential candidate.  When the needs and 

possibilities are sorted out the next step is to decide the technical specifications. 

The evaluation of the tenders could later be done on most favourable price or 

by a more in-depth analysis by different requirements to find the most 

economically advantageous tender, often shortened to MEAT, provided by the 

winning economic operator.43 There are other rules involved in the process 

before and after for challenging decisions but these are the ones related to 

product requirements.  

2.3 Technical specifications – Article 42 

It should be defined what the subject matter of the public contract is, this done 

through technical specifications. Technical specifications shall lay down the 

characteristics required for the desired works, service or supply to be 

procured.44 In this case is a product. In a public supply contract for example, the 

characteristics should be a description of the products to be supplied and if it is 

to be purchased or hired.45  The technical specification shall afford equal access 

to procurement procedure to all economic operators. They should not have the 

effect of creating unjustifiable obstacles to the competition.46 All of this will also 

mean that this is a central paragraph in this essay as governs how animal 

welfare requirements can be drafted to characterise the product without 

breaking EU law.  

                                                      
41

 Directive 24/2014/EU. 
42

 Ibid, Article 40. 
43

 It is a amusing but perhaps confusing coincident with the actual meat that is the subject matter of the 
contract in the paper.    
44

 Directive 2014/24/EU, Article 42.1. 
45

 Bovis, page 72.  
46

 Directive 2014/24/EU, Article 42.2. 
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Since this thesis involves transport of animals in the pre-production stage it is 

also interesting that this is mentioned in the second paragraph of Article 42.1:  

“Those characteristics may also refer to the specific process or method of 

production or provision of the requested works, supplies or services or to 

a specific process for another stage of its life cycle even where such 

factors do not form part of their material substance provided that they 

are linked to the subject-matter of the contract and proportionate to its 

value and its objectives.”47 

Life-cycle here means that all stages of the product, including the research and 

development, the production, trading, transportation, use and maintenance, 

from generation of resources at the disposal.48 The specifications may not 

however refer to a specific make or source, or a particular process which 

characterises the products made by a specific economic operator if it favours or 

eliminates certain undertakings or products unless justified. This prohibition 

includes trademarks, patents and origin. Such references are only permitted on 

an exceptional basis, if it is not possible to describe the subject-matter of the 

contract in another way, and must be followed by the words “or equivalent”.49 

This could be seen as a way of striking a balance between efficiency but still 

allowing competitors with other solutions to have a chance.  

Technical specifications should be formulated in terms of performance or 

functional requirement,50 by reference to technical specifications and 

standards,51 or by a combination of both.52 As a proof of that the supplies 

correspond to the required characteristics in addition to the technical 

                                                      
47

 Directive 2014/24/EU, Article 42.1. 
48

 Ibid, Article 2.1(20). 
49

 Ibid. Article 42.4. 
50

 Ibid. Article 42.3(a). 
51

 Ibid. Article 42.3(b). 
52

 Ibid. Article 42.3(c) and (d).  
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specifications, the contracting authority may wish to use a recognisable label to 

make things easier.  

2.4 Labels – Article 43 

The use of labels is written down in Article 43. If the contracting authority, as in 

the thought example, is interested to make a purchase with certain specific 

environmental, social or other characteristics they may use a specific label in 

their technical specification or award criteria. The label works as a proof that 

the goods correspond to the desired characteristics. Some conditions must 

however be filled. The label requirements may only concern criteria which are 

appropriate to define the characteristics and linked to the subject-matter of the 

contract.53 The criteria must be objectively veritable and non-discriminatory.54 

The labels must also be open and transparent and accessible to all that 

participate.55 They must be set by a third party.56 Finally if the label as a whole 

does include some requirements that are not linked to the subject-matter of the 

contract but still ordeal the other conditions it may be included as a reference in 

the relevant parts linked to the subject matter of the contract.57  Other labels or 

products that meet the chosen label´s requirements should be considered 

equivalent as the specifications and not the label itself that may be used.58     

The case Max Havelaar was about a request for organic fair-trade coffee.59 

Being deemed as written out insufficiently clear by the Court, the requirements 

of the specification could be interpreted as excluding all not in possession of the 

label.60 The Directive at the time61, “confers on contracting authorities the 

option to use the detailed specifications of an eco-label, but not the eco-label as 

                                                      
53

 Directive 2014/24/EU, Article 43.1(a) 
54

 Ibid. Article 43.1(b). 
55

 Ibid. Article 43.1(c) & (d). 
56

 Ibid. Article 43.1(e). 
57

 Ibid. Article 43.2. 
58

 Ibid. Article 43.1 
59

 See case, C-368/10 European Commission v Kingdom of the Netherlands [2012] ECR-000, (Max 
Havelaar). 
60

 Ibid. Paragraph. 52. 
61

 Directive 18/2004/EC, Utilites Sector.  
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such”.62 With the renewal the labels may be used as proof as to fulfil the 

specifications demanded but they may still not exclude equivalents.   

2.5 Award criteria – Article 67 

With the new Public Sector Directive contracting authorities shall base the 

award of the public contract on the most economically advantageous tender, 

MEAT, among the incoming tenders meeting the requirements of technical 

specifications.63 In the earlier directive, Directive 18/2004/EC there was an 

additional option, namely lowest price. But the renewal "put an end to the 

dictatorship of the lowest price and once again make quality the central 

issue"64, as mentioned in a European Parliament press release. If there ever 

were a dictatorship, I argue that the new changes were not that much of a 

revolution. In my opinion most of the substantial changes derive from 

codification of EUCJ case law.   

What the MEAT is from the point of view of the contracting authority65 should 

still be based of price and cost, with cost-effectiveness stressed. The costs of the 

contract are flexible and may be fixed or floating to have economic operators to 

compete only over quality criteria.  It may include a best-price quality ratio 

assessed on the basis of criteria. These criteria must be linked to the subject 

matter of the public contract.66 The criteria may be linked to a quality, such as 

technical merit, aesthetic or functional characteristics, accessible design for all 

users, social, environmental and innovative characteristics.67 It may also relate 

                                                      
62

 See case, C-368/10, above, paragraph 63. 
63

 Directive 2014/24/EU, Article 67.1. 
64

 Marc Tarabella (S&D, BE), Parliament's rapporteur for procurement, Press release,15-01-2014. 

http://www.europarl.europa.eu/news/en/news-room/content/20140110IPR32386/html/New-EU-
procurement-rules-to-ensure-better-quality-and-value-for-money  
65

 See case, C-513/99 Concordia Bus Finland Oy Ab, formerly Stagecoach Finland Oy Ab v Helsingin 
kaupunki and HKL-Bussiliikenne [2002] ECR I-07213. 
66

 Directive 2014/24/EU, Article 67.2. 
67

 Ibid. Article 67.2(a). 

http://www.europarl.europa.eu/news/en/news-room/content/20140110IPR32386/html/New-EU-procurement-rules-to-ensure-better-quality-and-value-for-money
http://www.europarl.europa.eu/news/en/news-room/content/20140110IPR32386/html/New-EU-procurement-rules-to-ensure-better-quality-and-value-for-money
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to organisations tendering, such as experience,68 or ability to provide service 

and technical assistance after the sale69.  

There are however some limitations. The award criteria may not confer 

unrestricted freedom of choice to the contracting authority so that it can ensure 

effective competition. It must be accompanied with information to the 

economic operators on how to effectively verify the specifications and proof 

needed.70 When different criteria are in use the contracting authority must 

reveal the weighting and importance placed in the evaluation.71 “Both the 

principle of equal treatment and the obligation of transparency which flows 

from it require the subject-matter of each contract and the criteria governing its 

award to be clearly defined from the beginning of the award procedure”, as 

explained by the EUCJ in this  quote from the case Max Halevaar. 72  

The definition of quality is important because can animal welfare be seen as a 

quality in the perception of Article 67? Animal welfare is primarily not an 

environmental consideration, which is listed above, but more of an agricultural 

concern. This will be further elaborated in Chapter 5, but for now it is sufficient 

to point at that Article 13 TFEU recognises that animals are sentient beings and 

that the EU should pay full regard to their welfare requirements. The Regulation 

no 834/2007 on animal transportations is an example of secondary measures 

towards this goal. The wording “may” and “such as” indicate, in my opinion, 

that it is a list of examples rather than an exclusive list of what can be seen as a 

quality in Article 67. As long as other animal welfare considerations are not 

contrary to other provisions they can provide a qualitative indication of 

products. 
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2.6 Conclusions on pre-production and subject matter of the contract 

The concept “linked to the subject matter of the contract” means that the 

award criteria must relate to the works, supplies and services in any respect and 

at any stage of their life cycle, all according to Article 67. It may relate to a 

specific process of production, provision or trading of the things above, or a 

specific process for another stage of their life cycle, even where the factors do 

not form part of their material substance. 73 

Pre-production criteria on transportation to slaughter would relate to another 

stage of the life cycle of the meat in both during the characterisation, with 

technical specification, and the evaluation, with the award criteria. Pre-

production may not give much hint in the material substance of the final 

product but is allowed anyway as it can provide desired qualitative elements. 

Animal welfare is a recognised goal of the EU and the listing of qualities cannot 

be said to be exhaustive. Therefore it is reasonable to assume that animal 

welfare is a quality that can be a decisive requirement in public procurement. 

The next chapter will take these procurement rules into the context of the 

internal market.  
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Chapter 3 - The Principles 

This chapter is linked to the previous as it is introductive and descriptive. To 

avoid arbitrary results not only the rules but also the principles guiding their 

application and interpretation must be followed. In the following a more in 

depth presentation will follow together with relevant case law. The principles of 

EU public procurement quoted in the first preamble and Article 18 are equal 

treatment, non-discrimination, transparency and proportionality.74 The first 

preamble also mentions the principle of mutual recognition.   

“The award of public contracts by or on behalf of Member States’ 

authorities has to comply with the principles of the Treaty on the 

Functioning of the European Union (TFEU), and in particular the free 

movement of goods, freedom of establishment and the freedom to 

provide services, as well as the principles deriving therefrom, such 

as equal treatment, non-discrimination, mutual recognition, 

proportionality and transparency. However, for public contracts 

above a certain value, provisions should be drawn up coordinating 

national procurement procedures so as to ensure that those 

principles are given practical effect and public procurement is 

opened up to competition.” 

The attentive reader will find that mutual recognition is not described but in this 

chapter. This is because it is not listed in Article 18. It will however feature in the 

next chapter when the secondary law principles will be examined with the free 

movement of goods.  

3.1 Non-discrimination 

Discrimination on the grounds on nationality is prohibited by Article 18 TFEU. It 

has a wider application than only Public Sector directives Article 18. 

Discrimination on the grounds of nationality is divided into direct and indirect 
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discrimination. Openly favouring a specific nationality is obviously direct 

discrimination and clearly prohibited. One example of this prohibited behaviour 

would be the “Danish content clause” in the case Storebaelt, concerning bridge 

building.75 Part of the general conditions of the contract obligated the 

contractor” to use to the greatest possible extent Danish materials, consumer 

goods, labor and equipment", a clear direct breach of the spirit of non-

discrimination. This was a clear case of direct discrimination based on 

nationality. A comparison with the meat-example in the research question 

would be to ask expressly for meat, only or to the greatest extent reared and 

slaughtered in Sweden, or another member state of choice. 

However, there can also be cases of indirect discrimination. Public procurement 

is about singling out one winning offer among the tenders that best fits the 

contracting authority’s purpose. Therefore allegations can be made that the 

technical specifications or award criteria used for this purpose provide grounds 

for indirect discrimination. Especially if making it easier for some nationalities 

than others to compete, even if that is not the stated purpose. In the case 

Dundalk there was only one company that was certified to comply with an Irish 

standard for water pipes that was required to compete, professed reason that 

they should fit with the existing network.76 This company was also located in 

Ireland. In a procurement context but with no procurement directive applicable 

on water services at the time the criterion was liable to impede imports, 

contrary to Article 34 TFEU, since Irish material was to be utilized without 

reference equivalent standards.  

The difference between the in-direct discrimination in Dundalk from its more 

direct form in Storebaelt is that in theory it was possible for companies of other 

nationalities to use any non-Irish material as long as Irish-certified. In reality this 

is however a huge hindrance and the Court mentions that a reference to “or 
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equivalent” would have made it more accessible. Our research questions 

requirement, of maximum 8 hours of animal transport, potential indirect 

discrimination will be investigated later. The relevant question may be, do the 

criteria make national products stand out as only national producers can apply 

them? 

The principle is often stressed as in Concordia Bus by the ECJ that the criteria 

“must comply with all the fundamental principles of Community law, and in 

particular the principle of non-discrimination.”77 We will return to Concordia Bus 

to compare the principle of non-discrimination to that of equal treatment. 

3.2 Equal treatment 

Evidentially the principle non-discrimination is linked nationality. Equal 

treatment is linked to the equal treatment of the tenders regardless of their 

nationality. Reversed discrimination can be accepted within the EU in regards to 

national rules as described later. However favouring foreign tenders over 

nationals in procurement would, while aiding cross-border trade, be a breach 

against equal treatment. A more realistic example, related to the research 

question, could be the choice to favour the holders of a certain organic label not 

allowing those with equivalent requirements to participate. 

Concordia Bus is an important case as the Court examined the use of 

environmental factors in the award criteria and equal treatment.78 The 

environmental award criteria at hand to identify the MEAT, was to supplying 

low-emission buses. One of the questions was what if the requirements only 

could be met by one tender – controlled by the contracting authority? The 

question was if this invalidated the award criteria. The Court concluded most 

importantly that the award criteria at issue in the main proceedings were 
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“objective and applied without distinction to all tenders”.79 It continued that 

even if it could only be satisfied by a small number of undertakings, even one 

belonging to the contracting entity, it was not in itself a breach to the principle 

of equal treatment.80 The situation of one qualifying competitor could be 

remembered from Dundalk above. An explanation could be that it is not the 

number of economic operators remaining in itself that is important but the 

ability to apply tenders at all. Dundalk was directly excluding on a national 

standard technical specification. This is about award criteria that awarded the 

contract in the evaluation phase of the submitted tenders. Not directly excluded 

they all had the theoretical chance to acquire low-emission buses to increase 

the points awarded.  The Court ended that, “the duty to observe the principle of 

equal treatment lies at the very heart of all the public procurement directives.”81 

3.3 Transparency 

Arguably, the prerequisite for the enforcement of the other rules through the 

whole process makes transparency is very important. Transparency means that 

all the conditions in the process must be clear, precise and allow for 

unequivocal interpretation. 82 Transparency in the procurement process is a 

prerequisite for control of the previous principles, non-discrimination and equal 

treatment and hence the opening up of the public market. Openness precludes 

the risk for favouritism and arbitrariness as well as mandating sufficient 

advertising so that interested parties throughout the EU can learn about the 

procurement. Concrete general guidelines to achieve transparency from Recital 

45 are to, “indicate beforehand the minimum requirements … which should not 

be changed in the negotiations” and that “Award criteria and their weighting 

should remain stable throughout the entire procedure and should not be subject 

                                                      
79

 Ibid., paragraph 82. 
80

 Ibid., paragrapgh 85. 
81

 Ibid. paragraph 92. 
82

 Bovis, page 497. 



25 
 

to negotiations, in order to guarantee equal treatment of all economic 

operators”.83   

What and how is to be communicated is included in the many detailed rules in 

Sector 2. The need for transparency is present in the directive through the 

Sector 2 – Publication and transparency with Article 48 – Article 55 but present 

in other paragraphs as well.84 Also the recitals inform that all stages should be 

duly documented “to ensure transparency and traceability of the process”. 

Because of this communication should be done in writing,85 if possible also 

through electronic communication.86 Changes in deadlines and time schedules 

are allowed but only when urgency duly sustains it.87   

The case Beentjes involves leads to conformity with transparency in all 

rules and criteria; they “must be applied in conformity with all the 

procedural rules laid down in the directive”.88 It might seem easy but since 

many secondary laws and also national legislation could be involved it has 

been proven tricky as just like with Medipac above.89 In Beentjes the 

contract notice made a cross reference to a general provision in national 

law of the Netherlands. The Court stated that when opening up national 

markets to competition, ”a general reference to a provision of national 

legislation cannot satisfy the publicity requirement”.90 The point of writing 

everything out is so that “contractors may become aware of its 

existence”.91 This lesson is important to bring along to the final analysis of 

the research question. A cross-reference to a national animal welfare law 

like, “in accordance with Swedish law on animal transportation,” will not 
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satisfy the need of transparency to economic operators from other 

member states.      

These actions serve two main purposes according to Bovis.92 First, to introduce 

a system of openness that establishes accountability and sheds light on 

potential discrimination from the contracting authority. Secondly, it serves to 

temper the proactive role of supply side, economic operators, when they 

determine the needs of the demand side. Accordingly also preliminary market 

consultations are subject to transparency, see Article 40.93 Lacks of transparency 

often indicates problems in other areas.    

3.4 Proportionality 

Transparency and equal treatment gives the contracting authority a huge 

freedom to frame contract notice and other documents as long as these are 

within the rules. However when they are framed, they cannot be written to 

omitted hence it is not an “unrestricted freedom”.94 Within these rules also have 

to be proportionality. Sadly neither the Public Sector directive, nor the literature 

about it, contains many references to what proportionality in tender 

requirements and evaluation in a public procurement means in practice. Most 

cases on proportionality to my finding are about the exclusion of economic 

operators, on their own merits, and not what makes a product requirement 

proportionate.  

The general EU-law on the free movement of services includes the Gebhard-

test.95  From the case Gebhard the test tests if restrictive national measures, 

liable to hinder or make it less attractive to exercise fundamental freedoms, 

                                                      
92

 Bovis, page 250. 
93

 Directive 24/2014/EU. 
94

 See case, C-513/99 Concordia Bus, paragrapgh 65, see also to that effect, C- 31/87,  Beentjes, 
paragraph 26, and C-19/00, SIAC Construction, paragraph 37. 
95

 Chalmers, Davies, and Monti, page 803. 



27 
 

such as the cross-border provision of services, to be permitted.96 The 

justification test contains four conditions, namely that the measures must: 

1) Be applied in a non-discriminatory manner  

2) Be justified by imperative requirements in the general interest97  

3) Be suitable for securing the attainment of the objective which they pursue  

4)  And not go beyond what is necessary in order to attain it 

Out of these points 3 and 4 are said to secure the proportionality of the 

measures. Hence a proportionate measure must be suitable for securing the 

attainment of the objective which they pursue and not go beyond what is 

necessary in order to attain it.  

There are some related cases where of proportionality arguments are used in 

case law. For instance, Contse was about a service concession to provide 

breathing gas, at the time not covered by directives.98 Hence primary law along 

the lines of freedom to provide services, now Article 57 TFEU, was applied. The 

admission and award criteria gave perks to companies, offices already with 

established in the provincial capital and in the 100 km vicinity.99 The 

requirements were defended as to be justified by the need of public health. The 

Court applied the Gebhard-test and found most of the requirements 

disproportional and arbitrary.100 

Hettne from here draws the conclusion that the general primary law of the EU 

influences, alongside the directives, the ability of contracting authorities to 
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draw requirements. 101 As noted above different national measures in the 

context of public procurement have been viewed as hindrance to intra-

community trade. It is true that the principles of non-discrimination and 

proportionality set requirements of the Public Sector directive.  

When the principles are incorporated in the secondary law the exclusive 

remains of primary law is the ability to justify derogations from the directives 

with reference to mandatory requirements, with reference to different cases, in 

services102, or goods103. Consequently if you can justify something with 

imperative requirements you can as earlier restrict the freedoms given the 

rules. However the goal with this essay is to stay within the framework of the 

secondary law rules. Always having to justifying restrictive national measures 

within public procurement with mandatory requirements, or public interests 

objectives, is not a very efficient or likely route to follow. We will soon return to 

proportionality as in it could prove to be a principle of major importance. 

3.5 First conclusions on primary law and principles 

The principles covered here are derived from the principles of free movement. 

Without underestimating that one comply with all “and the principle of non-

discrimination in particular” and that equal treatment is “the very heart of public 

procurement” to quote Concordia Bus it is in my view the principle of 

transparency that stands out. Understanding the use of transparency is to 

understand the Public Sector directive and public procurement in the EU. The 

system it establishes with provisions on procedure and documentation makes 

the Public Sector directive text heavy and detailed but also makes it in its 

current variant a good source of almost exhaustive secondary legislation. One 
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question however remains in my view. When deciding if a measure, such as a 

product requirement, is indirectly discriminatory or not proportionate within 

the Public Sector directive to what extent should we use free movement rules, 

such as the Gebhard-test, with reference to mandatory requirements or public 

interest objectives? 
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Chapter 4 – The Internal Market 

4.1 Introduction 

In Chapter 2 we got a first view of the Public Sector directive and in Chapter 3 

principles followed. In this chapter we will broaden our reasoning to related 

parts of the Internal Market. After brief introduction to the Internal Market and 

public market, with market access and competition presented. We will have a 

look at how and to what extent a cornerstone of the Internal Market, free 

movement principles, “enshrines” the Public Procurement in the EU. Then will 

follow a presentation of the some of the disagreements among the experts 

what this actually means. Is a full impact of EU law principles and goals 

something in public procurement something that could be even regarded as 

undemocratic?    

The underlying question is; are contracting authorities free to impose 

qualitative requirements which go beyond the minimum required by EU law 

when primary law and secondary law is seen as a whole?    

4.2 Public procurement goals and the Internal Market 

The current scope of EU law is very broad. While it concerns a vast number of 

areas the roots lie in the economic cooperation and its undoubted core is the 

internal market.104 The internal market is not a wholly private market. Within 

the internal market public purchases is calculated to account for around € 2 

trillion. That is about 20% of GDP.105 The private sector of the internal market 

supplies the demands of the public sector. This demand is created by the public 

interest through the State serves its citizens. The EU now consist of 28 Member 

States, which all within their own organisation have countless State organs, with 
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elected or delegated powers, that all exist to serve some aspect of the public 

interest. The main difference between the public market and the private market 

is that the public or general interest is to substitute profit maximisation.106 From 

that conclusion comes the assumption that public procurement needs 

regulation to work efficiently.  

From an EU-law perspective regulation of public procurement has the primary 

objective to aid the realisation of the internal market, more specifically to 

provide market access to the public markets, according to Bovis.107 By regulation 

of public procurement the hope is to hinder the bias of Member States to 

favour national or local tenders over tenders from the rest of the Union. This is 

currently done through different directives against the public markets as a 

whole but in this essay will focus on Directive 2014/24/EU on public 

procurement of primary goods and services, also known as the Public Sector 

directive.108   

4.2.1 Words on Competition  

In the following pages the word competition will occur with some frequency. 

While the primary concern is public procurement regulation it aids the 

understanding of the topics to describe the unwanted competition problems. 

The competition within the private market and between the economic 

operators is protected by competition law.  The rules here relate to cartels and 

abuse of a dominant position in Article 101-102 TFEU. Concerted practices can 

be a rational conspiracy against competition for two undertakings in the private 

sector. In the same way it can be rational for a contracting authority in the 

sense of a state to favour a national champion, or a municipality to favour a 

local company. From a EU perspective these kinds behaviours are to be 
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countered as they certainly not aid the realisation of an internal market. The 

regulation of public procurement should be seen in this light. 

According to Bovis, the public market segmentation is a result of the concerted 

practices attributed to the demand side.109 The contracting authorities can, 

contrary to goals of EU policies, choose to focus on the origin of a product or 

nationality of a product. The concretisation of these practices can be the 

exclusion of foreign competition, for example as though the application of a 

national standard or buy-national policies. As a result the European public 

market is divided into several different national public markets.110 Also on a 

smaller scale could a municipality for example choose to favour a local company 

or try to avoid publicity around their contracts in order to decrease the number 

of tenders. These situations are an example on what is meant with the term 

narrowing completion. 

4.3 The Directive and Free Movement 

The principles of the Public Sector Directive quoted in the first preamble and 

Article 18 are equal treatment, non-discrimination, transparency and 

proportionality, described earlier in the chapter above.111 An important 

question is how these procurement rules manifest themselves outside the 

directives. As the first preamble of the Public Sector directive reads the award of 

public contracts has to be compatible with the principles of the TFEU and in 

particular the fundamental freedoms, and the principles deriving therefrom. 

However in the directive Article 18.1 mentions only the principles deriving 

therefrom. 

The relevance for the research questions is finding out under what 

circumstances the provisions used for awarding a public contract can be said to 

infringe Article 34 TFEU or Article 56 TFEU concerning the free movement of 
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goods and services. From the Dassonville case112 there is the doctrine of 

measures equivalent of quantitative restrictions, or MEQR, that are forbidden in 

Article 34 TFEU. This would include: 

“All trading rules enacted by Member States which are capable of 

hindering, directly or indirectly, actually or potentially, intra-Community 

trade are to be considered as measures having an effect equivalent to 

quantitative restrictions.” 

In this essay we are not dealing with trading rules per say, as import or export 

quotas or bans, but public buying decisions including the rules and the 

application of them. One question to solve is if a buying decision within or 

outside the scope of EU public procurement law could be a measure equal to a 

restrictive trading rule, those forbidden in the Dassonville case. The answer is 

yes as we are to see below. The second more difficult question is then to find 

examples of when these measures directly, indirectly, actually or potentially are 

capable of hindering the intra-community trade on order to avoid them.  

According to Bovis the ECJ has explicitly recognized that this lex specialis 

character of the procurement directives is to complement fundamental 

freedoms within this field. The fact that directives are an exhaustive source of 

secondary law provisions, regulating the public procurement, would normally 

preclude application of primary law, giving them the status of lex specialis.113 

The problem for us is that none of the applicable directives, earlier or now, of 

deal with the MEQR-procurement-question explicit. There are however 

references to free movement principles and it is fair to say that general EU law 

would fill in the blanks. How far can we draw general analogies from another 

law area into our very detailed field of procurement legislation? 
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The EUCJ has, as shown, in its judgements supplemented its rules deriving from 

the fundamental principles. The consequences for the contracting authorities 

are enforced openness, transparency, and therefore justifiability, to the 

economic operators and judicial system, at the price of limiting their flexibility. 

For contracts falling outside the scope of the directives at the time primary 

Community law and the fundamental freedoms still apply.114 Hence the 

application of primary law may be used as supplement when the Public Sector 

directive cannot give a clear answer.   

4.3.1 Contracts outside the scope of the directives 

It is clear that the ECJ has subjected contracts outside the scope of the 

directives to the fundamental principles, under the precondition that there is a 

cross-border element.115 A reference from the ECJ on the cross-border interest 

is the case Commission v Ireland 2007.116 The case concerned social benefits 

being let out by the national postal company.  

By the time of the case Telaustria there was no directive covering service 

concessions. In other word it was an unregulated area. The ECJ found that: 

 “..such contracts are excluded from the scope of Directive 93/38, the 

contracting  entities concluding them are, none the less, bound to comply with 

the fundamental rules of the Treaty, in general, and the principle of non-

discrimination on the ground of nationality, in particular.”117  

As Hettne points out this is also stated in the cases Vestergaard and Commission 

v France.118 On these grounds the principles of non-discrimination and 

transparency have been established.119 In Dundalk a similar situation arose. 
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Public work contracts concerning water were at the time explicitly excluded 

from the scope of the current directive.120 However the need in the contract to 

comply with an Irish standard for the water-pipes together with that the only 

company supplying these pipes was also located in Ireland was deemed as 

indirect discrimination. Also deemed as not justifiable to Article 36 TFEU this 

was seen as an infringement to the principle of free movement of goods and 

what is now Article 34 TFEU. 

According to Hettne this means that from Article 34 TFEU and the doctrine of 

measure equal to quantitative restrictions (MEQR) from Dassonville, follows 

that all trading rules capable of hindering, direct or indirect, actual or potential 

intra Community trade are equal to the prohibition of quantitative restrictions 

in Article 34 and therefore forbidden. Trading rules would in the case of public 

procurement be an analogy to technical specifications and award criteria. 

Together with the principle of mutual recognition from Cassis de Dijon, rule that 

all lawfully produced products within the EU must be recognised in a member 

state. In public procurement this logic could at its furthest mean that a 

contracting authority must accept offers of all lawfully produced products 

capable of meeting the needs described during the procurement or else risking 

to creating a trade-barrier.  

But how do the needs of the contracting authorities relate to the ability to 

impose qualitative requirements which go beyond the minimum required by EU 

law. Could needs by definition fulfilled on the minimum level? I would say that it 

is possible to go beyond the minimum level and that arguing counter to this is 

take mutual recognition to far. Remember the lex specialis position of the 

secondary law directive. When the wording is sufficiently clear the secondary 

law does not need to be complemented by general primary law. Since Chapter 2 

we know that certain qualities are ok to ask for as long as the major public 
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procurement principles are respected. The efficiency of the buying procedure is 

supposed to have been balanced with legitimate EU interests.  Our directive 

regulates how to buy desired things with certain properties and not what is 

allowed to sell in the market. However if certain of these properties not are 

mutually recognised as properties there is possibility for a case.  

In many cases there is also additional secondary legislation such as in 

Medipac.121 The contracting authority of the case excluded a medical product, 

sutures, for reasons of public health as it had been proved dangerous even if it 

wore the EC mark, ensuring compatibility, which was specified in the technical 

specifications. The intervening Member States in the case interjected that 

contracting authorities are free to impose qualitative requirements which go 

beyond the required EU minimum level.122 The Court however concluded that 

this was not the issue of the case. They thus made this essay possible.  In the 

eyes of the court, the contracting authority had omitted to report the 

shortcomings of the sutures according to the harmonisation on medical devices, 

then Directive 93/42.123 The directive harmonised the essential requirements 

for sutures.  On the basis of the omitted report, the Commission could have 

ordered the withdrawal of the dangerous sutures from the market in 

accordance with the directive regulating sutures.124 Failure to do so did not 

justify the interim measures during the procurement. The decision to exclude 

the sutures was wrong since they fulfilled the technical specification of a CE 

mark. Instead of giving answer on how to treat requirements beyond the 

minimum requirements now the case enforces that secondary law procedure 

requirements are to be followed in order to avoid arbitrary results in medical 

safety.  
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To conclude the general principles do serve a role to answer the “beyond 

minimum requirements” question since it is are not dealt with within the Public 

Sector directive. However besides the Public Sector directive there may also be 

other secondary law and all these sources include purposes, considerations and 

trade-off to reach the specific goals in the relevant area. On the basis of 

Medipac their integrity are retained and considered if relevant even in 

procurement. There is not one answer to the “beyond minimum question” but 

rather one for each product which is touched by relevant secondary legislation. 

Say we for example want to know if it is legal to procure Champagne, a 

potentially discriminating choice to other sparkling wines. How do we do that? 

With only the general principles and Public Sector directive, we have a definitive 

nay. But if we look at more secondary law active, we have stuff for another 

essay.125       

4.4 Debate over proportionality and the use of mandatory 

requirements 

In this last part of the Internal Market chapter I wish to recite some excerpts for 

the experts of the field. At least before Directive 18/2004/EU was renewed with 

Directive 24/2014/EU there was some disagreement on how the use of non-

economic values such as environmental and social requirements were to be 

treated and what it meant to “comply with all the fundamental principles of 

Union law”.126 These were some out the questions called on to be answered by 

inquiry, Goda affärer,  called upon the Swedish government about 

procurement.127 
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Hettne, Caranta and Kunznik contributed their views, on how environmental 

and other criterias, relate to EU harmonisation on product requirements therein 

and aired their disagreement. Their views are primarily relevant to the choice of 

what role EU law primary law do and should play when deciding if a product 

requirement is beyond the standards. For example, is the concept of MEQR 

relevant when within the scope of a procurement directive for example, or is it a 

thing for the still un-harmonised area?    

4.5 A need for mandatory requirements or proportionality? 

 After going through a number of cases to find the lawful use of an 

environmental or social criteria, much the same as in this chapter, Hettne 

concluded, “that it was developed and clarified by the CJEU in Contse, i.e. the 

criteria used by the contracting authority must be applied in a non-

discriminatory manner, be justified by imperative requirements in the general 

interest, be suitable for securing the attainment of the objective which they 

pursue, and not go beyond what is necessary in order to attain it.”128 These 

criteria were in this view always a potential hindrance and hence outside the 

actual relevant rules.  

Caranta disagreed writing that case law did not claim “choices of what a 

contracting authority as what to buy must be justified by imperative 

requirements in the general interest”.129 These choices where allowed inside the 

Directive as long as they observed the procurement principles in what is now 

Article 18. Caranta continues with pointing out that service concession cases, 

such as Contse, and other public contracts at the time would have been treated 

using the public procurement methodology instead of the general one if there 

had been directives applicable. The ends would have been the same because of 
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the discriminatory practices are always forbidden.130 Caranta also remarks that 

the Recitals are generic in their nature and therefore are specified in the 

provisions.131  

I agree with Caranta’s arguments and think that they also go well with the 

arguments of Bovis with regard to lex specialis presented earlier. With the new 

Directive 24/2014/EU non-economic or not purely economic interests are within 

the discretion of choice of the contracting authority since the list in Article 67 in 

the Public Sector directive includes many of them as examples. Since there are 

other rules no Gebhard-test is needed within its scope of a applicable directive.  

However, it should serve as a reminder when reading the views below that 

when they written the Directive 2004/18/EC had not yet been repelled and 

replaced by Directive 2014/24/EU. The principles for awarding contracts, then in 

Article 2, did not include proportionality. The purpose of the EUCJ of using the 

free movement rules and Gebhard-test could be seen more as a way to activate 

proportionality at the time than highlighting the importance of a mandatory 

requirement. Which turn us to the question if proportionality is really always a 

good thing?   

Kunzlik in his turn presents another view of a more liberal regime than the two 

views described above.132 In the case PruessenElektra, distinctly discriminatory 

national regulatory measures where allowed as justified by being aligned to the 

EU general environmental policies.133 According to him the integration of 

environmental protection and sustainable development stated in Article 11 

TFEU are put into practice here. According to Kunzlik it is important to see the 
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multiply-polices work together. The focus of his response is directed at products 

of “higher standards of than those laid out by EU law”.134  

Kunzlik draws a difference with the decisions on “what to buy”, about the 

product or service and how to acquire them, and “access to contract”, about the 

process and access to it by economic operators. “What to buy” decisions would 

include the construction of standards and MEAT criteria. In his view the “what 

to buy” contracts have never have been tried as hindrances or tried on the 

grounds of imperative interest. This would also mean that they never have been 

requested to pass a proportionality test.135 Kunzlik emphasises a quote from the 

Court in the case EVN that a criterion would become incompatible with EU law 

“simply because it does not necessarily serve to achieve the objective 

pursued”.136 The conclusion would make sense since proportionality at the time 

of the 2004/18/EC Directive was not a principle mention in the legal text.137 In 

Conste the requirement for facilities at the time of the bidding related to 

“access to contract” and since they were considered discriminatory to begin 

with would then have been tried with general principles, such as 

proportionality.  

The reason for omitting proportionality from the “what to buy”-decisions, is 

according to Kunznik, that it would require the purchasing officers to make a 

complex legal assessment of their decisions instead of commercial 

considerations, all to avoid litigation over proportionality when defining the 

product. At its furthest that would be undemocratic since it would limit their 

possibilities not only on procedure but also on choice of product or services 

according to him.138 He however finalizes with a fear that the new inclusion of 

economic operators to be treated in a “proportionate manner” in new Article 18 
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in the Public Sector Directive invites to this kind of questioning of “what to buy” 

decisions.139   

In my view the “what to buy” decision is covered by the directives principles and 

I think Pruessen Elektra is still an example of a discriminatory practice even if 

justified such so it does not tell what is within the rules. Kunznik however 

arguments give some insight to what should be avoided. Treated in 

proportionate manner also may point more on the treatment of the companies, 

the economic operators, than the choice of a product. For the product 

requirements I would instead focus of the words earlier mentioned from 

Concordia bus of a huge but not unrestricted freedom. The important thing is 

not to exclude potential for competition. 

 What Kunznik does not mention in my view is that certain EU goals and policies 

may be harmonised to a maximum level and that set a sufficient common 

ambition for the recognised goal to getter with other. Even if efficiency within 

the administration would be a EU goal. A municipality cannot justify too skip the 

Public Sector directive requirements on procedure if it in their view would make 

the acquiring of goods more efficient in their view. This also points at the 

democracy issue. The rules must by their nature limit local discretion and by 

doing so also democracy. Seen as a whole and even “the democratic deficit of 

the EU” considered they are democratic but the extent of the limits to local 

discretion is a question worth debating.   

4.6 The intention to narrow completion – In the public interest 

Now continuing on with an example of a democratic decision from an article; 

A municipality have decided to only procure and serve only fresh chicken 

because this in practice makes that all chickens will be supplied by national 
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producers.140 With this I like to add some points referring to the second section 

of the current Article 18.1.141  

“The design of the procurement shall not be made with the intention of 

excluding it from the scope of this Directive or of artificially narrowing 

competition. Competition shall be considered to be artificially narrowed where 

the design of the procurement is made with the intention of unduly favouring or 

disadvantaging certain economic operators.”142 

To begin with there is a notion to the intention of the contracting authority to 

artificially narrow competition. The same would apply to avoid the scope of the 

Directive.  With intention comes that the outcome was not out of another 

intention or inattention. To find out if a criterion is unduly there must be some 

assessment of proportionality.  

But since there also has to be an intention to get the non-proportional result 

and not something else this cannot be the same as a general subjection to the 

Gebhard-test or mandatory requirements. The intention of the contracting 

authority must, if questioned, be justified to what goal it tried to reach. It is 

difficult to see how goals not running counter to EU general principles and goals 

would not be accepted as just justifications. In other words, mandatory 

requirements do not have the possibility of setting more stringent requirements 

than those required by EU legislation in public procurement procedures.   

Kunznik’s “what to buy” decisions would be examined with this statement as 

seen in Article 42 earlier.143 A technical specification, defining the product, 

excludes economic operators earlier in the process before they leave a tender. 

This is earlier than having a award criteria which evaluates all the given tenders 

later according the presented standard. All but one tender will eventually be 
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excluded in the awarding a contract. Doing this at a later stage gives them more 

access to the public market.  

With the notion of intention may also come that a lone stand out criteria like 

the one I presented in the beginning of this essay, maximum 8 hours of 

transportation, might be more likely to arouse suspicion about the intent being 

arbitrary than a context of many demands pointing in the same direction. If the 

intent is to promote animal welfare why is this specific aspect so important? Are 

there no other ways to secure the objective? A proportionality test might really 

be needed. But if there is a collection of requirements in a context they all work 

together to achieve and prove the sincerity of the intent. I do believe that this is 

done easier through a MEAT evaluation using award criteria than a technical 

specification since a later focus gives more tenders access to evaluation stage.  

Now that we know how to understand proportionality and to what extent 

mandatory requirements are relevant, we finally continue to the next chapter to 

examine the legal situation of harmonisation requirements of animal welfare 

within the Internal Market.  
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Chapter 5 – Animal Welfare Harmonisation Measures 

5.1 Available Legislation on Animal Welfare 

In Chapter 5 I will touch upon the environmental and animal welfare 

considerations first in the primary law of the EU treaties and then as they 

appear in Regulation 1/2005 and Regulation 834/2007. Regulation 1/2005 

includes minimum standards of animal welfare within the EU.144 Regulation 

834/2007 concerns harmonisation of organic products.145  Together with these 

regulations I will also present a stricter national legislation, mandatory in at 

least one member state, and compare these with the standards of voluntary 

common organic labels. I will also present a private organic label, KRAV, to 

compare their views on animal welfare in general and transportation to 

slaughter in particular. The goal here is to show the variety of products of this 

kind.    

5.2 Animal Welfare – Legal Basis 

The Union’s common agricultural policy is introduced in Article 38 TFEU. It 

states that the internal market extends to include agriculture and that among 

the agricultural products are products of stock farming, the first step in the 

production phase to produce meat.146 In our process to determine what 

conditions a contracting authority can put on this pre-production phase it is 

helpful to acknowledge that even if stock farming can have environmental 

impact the production of live animals and their welfare is, among the EU 

categories, primarily a concern of agricultural policy.  Since animal welfare 

hence is not the same environmental the conclusions drawn from cases 
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recognising environmental and ecological concerns in public procurement 

cannot be used directly.  

This does not mean animal welfare is not a recognised goal in the EU. Among 

the provisions with general application is Article 13 TFEU where the Union and 

member states declare that animals are sentient beings and that full regard 

therefore should be put for their welfare requirements when formulating and 

implementing the Unions polices areas such as agriculture, transport and 

internal market, among others. Animal welfare is a recognised non-economic 

value also shown in the acts on single farm payments where failures to comply 

with animal welfare requirements a decrease in the support payments from the 

EU147. I therefore argue that the methods from the legislation and cases in the 

more high profile environmental and social cases can be used to draw some 

analogies. 

5.3 Animal Transportation Regulation - Regulation 1/2005 

The welfare of animals during transportation within the EU is governed by 

Regulation 1/2005/EC on the protection of animals during transportation and 

related operations.148 Being a regulation, it is directly applicable in the whole of 

the EU. The aims of the regulation are primarily to secure two objectives: The 

elimination of technical barriers to trade149 and ensuring a satisfactory level of 

protection to the concerned animals. This is done primarily by requirements for 

longer journeys, since these are deemed to be harder for the animals.  
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5.3.1 Scope of the regulation  

The regulation applies to transport of live vertebrate animals carried out within 

the community.150 It aims to target the haulage industry mostly since farmer 

transportation of own animals is largely omitted.151 Importantly Article 1.3 reads 

the following: 

“This Regulation shall not be an obstacle to any stricter national measures 

aimed at improving the welfare of animals during transport taking place entirely 

within the territory of a Member State or during sea transport departing from 

the territory of a Member State.”  

This makes it possible for a Member State to, within its territory; create a so 

called reverse discrimination situation where stricter national measures apply 

for the national industry than the minimum level in the EU put out in the 

regulation. Higher concern and protection of animal welfare means increasing 

cost which typically make these products more expensive. The Member State 

and its population typically support these rules as beneficent while farmers may 

protest.  

5.3.2Minimum Standards - According to the Regulation 

After this introduction we turn our attention to some of the technical details of 

the regulation for examples of in Annex 1, Chapter V, Article 1, it is stated that 

journey time for bovine shall not exceed 8 hours.152  This time can however be 

prolonged if the requirements of Chapter VI are met.153 Travels for more than 8 

hours are defined as long journeys. The requirements for long journeys include 
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factors such as light coloured roofs154, proper bedding155, food, partitions, age, 

water supply and ventilation.156   

If these requirements are met the transportation of bovine may continue for 14 

hours and after eating, drinking and resting for at least 1 hour, it may continue 

for an additional 14 hours.157 After this travel interval the rest of the animals 

must be at least 24 hours.158 In reference to the stricter measures above an 

example is that Member States are allowed to restrict the transportation to 

slaughter to a maximum of 8 hours if the transportation is solely within their 

territory.159 The reasoning for this would be that transport within a country 

lacks or have very little cross-border interest.  

5.3.3 National law – Stricter Measures allowed and implemented in Member 

States 

In our example the Member State has prohibited all long journeys, to a 

maximum of 8 hours, to slaughter within their territory with the aim to reduce 

animal suffering as expressly allowed by the regulations Article 1.3 and the 

Annex 1, Chapter V, Article 1.9. The later reads as following:  

“Member States are authorised to provide for a maximum non-extendible 

journey time of eight hours for the transport of animals destined for slaughter, 

where the transport is carried out exclusively from a place of departure to a 

place of destination both situated on their own territory.” 

The secondary law provision allows shortening the maximum to a certain level 

but not further so transports up to 8 hours must always be allowed. This is the 

kind of sufficient protection that Kunzlik did not respond to in his article in my 

opinion.    

                                                      
154

 Ibid, Article 1.1. 
155

 Ibid, Article 1.2. 
156

 Ibid, Chapter VI. 
157

 Ibid, Article Article 1.4 (d) 
158

 Ibid, Article Article 1.5. 
159

 Regulation 1/2005, Annex 1, Chapter V, Article 1.9. 



48 
 

These stricter national measures in themselves have EU secondary law support 

as read in the beginning in Article 1.3 of the regulation.160 The next step after 

transportation in the production phase is slaughter with the aim to produce 

products such as meat. How to treat these products in a public procurement 

context and especially in the light of non-discrimination is proven to be 

troublesome.   

There could be a pressure from within the Member State to act coherent in its 

policies. If demanding from its national producers say the farmers mentioned 

earlier to produce meat in a less competitive way due to stricter regulations. It 

is not unimaginable that there could also be pressure to purchase their national 

products produced under the more stringent regime. Since it have the effect of 

weakening their national industry by reverse discrimination. This is perhaps 

more clear if there are also other stringent measures to protect animal welfare. 

In the long run the stronger rules may have lesser and lesser impact as the 

producers subject to them are put out by competition.  

Consideration of the pre-production phase in procurement as transportation is 

allowed as but when it comes to favouring national standards the Public Sector 

directive bans it as seen earlier in Chapter 3. So procuring the later products 

there is a strong risk of discrimination, such as for example in Dundalk.161  

5.4 Labels promoting Animal Welfare 

Zooming out this eventual conflict of laws and interests for the Member State 

does not bother the ordinary EU citizen. Not bound by EU law they may make 

their purchases in any way they see fit governed only by their good or bad 

judgement. They are free to disregard costs, favour national champions, local or 

neighbouring companies or emphasise products that claim to be friendlier to 

the environment, less energy consuming, sustainable, promoting the health of 
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the consumer, and so on. Since the importance of these claims depend on the 

trust of the consumers, certification and the ability to recognise this on the 

product labelling is important. The public authorities may also be interest in 

using labels to achieve their policy goals and this is regulated as mentioned in 

Chapter 2. This part aims to introduce some of the considerations they 

promote.  

In regard to terminology Eco labels refers to voluntary labelling systems, and 

green stickers refer to those who are mandated by law, such as the label Nordic 

Swan. But there is also the fear of so called green washing, a concept 

understood as the deceptively promotion of a product as more eco-friendly 

than it actually is. On the other side some eco-labels that make an effort to 

promote animal welfare such as biodynamic under the Demeter label, 

sometimes questioned as pseudo-science because of links to anthroposophy. 

This should just be shortly noted as a reminder that claims made by different 

standards can be controversial over actual effects.  

Far less but not wholly uncontroversial is the more common concept of organic. 

While there could be some deviances organic commonly is acknowledged to 

mean avoidance of synthetic pesticides, fertilisers, additives in favour of 

mechanical farming practices, in order to enchant biodiversity, ecological 

balance and animal welfare. Most of the controversies surrounding it are 

whatever the claims that organic food is healthier or safer than conventional 

food.  

5.5 Organic labels - Regulation no 834/2007/EC 

To give some stability and aid mutual recognition of products in this category 

the use of the term and labelling has been regulated in Regulation no 

834/2007/EC by the EU. This regulation is the legal ground for the green sticker 

with the names EU Ecolabel or EU Flower. While being one out of many labels it 
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deserves special interest as a product category recognised and sanctioned by an 

EU regulation.  

5.5.1 Animal Welfare in accordance with Organic Principles 

A measure of harmonisation in the jungle described above is the Regulation 

834/2007/EC, on organic production and labelling of organic products.162 Its aim 

and scope is, according Article 1 to; provide the basis for sustainable 

development of organic production while ensuring the effective functioning of 

the internal market, guaranteeing fair competition, ensuring consumer 

confidence and protecting consumer interests. The aim of organic production 

within the EU is shortly described in Article 3; to establish a sustainable 

management system for agriculture, which respects nature systems and cycles, 

contributes to a high level of biological diversity, responsible use of energy and 

natural resources, in water, soil and air. 163 Article 3(a)(iv) that, encourage 

respect high animal welfare standards and in particular meets animals specie-

specific behavioural needs, is especially interest here . With the aim at 

producing products of high quality164, there is an acknowledgement that these 

aims also could represent a quality also in the sense of Public Sector directive.165  

The specific livestock production rules are presented in Article 14.166 The 

regulation is concerned with all stages of production, preparation and 

distribution167 and is applicable to live agricultural products such as animals.168 

Transport is covered by the definition of all stages169 and also import and 

export. The Regulation writes that organic production shall pursue the objective 

to establish a sustainable management system for agriculture that respects high 
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animal welfare standards.170 The goals in Article 14.1(b)(vii-viii) are the most 

interesting to us are presented here. With the regard of husbandry practices the 

duration of transport of this organic livestock shall be minimised.171  All suffering 

should be kept to a minimum, included the time at the slaughter.172 Finally the 

transport shall ensure that the welfare of the animals is maintained.173  

But these are rules written in a sense of being goals and the Organic regulation 

does not include any maximum durations. The maximum durations must hence 

be the same as those referred to in Regulation no 1/2005 presented above. 

Regulation no 1/2005 is hence the sole regulation concerning the transportation 

of animals, which means that there is no difference in minimum legal 

requirements between conventional and organic breed animals when it comes 

to transports in the EU. While goals are nevertheless clear that shorter transport 

times are benefit for animal welfare they do not add anything extra in terms of 

actual maximum or minimum regulation.   

5.5.2 Stricter Label requirements  

Individual Eco labels subject to the Organic regulation are therefore free to set 

their own maximum time rules. Through The Organic Rules and Certification 

database, created by CERTCOST a research projected funded by the European 

Commission, it is possible to compare these rules.174 The project ran from 2008-

2011 but even if it is somewhat dated it serves to prove the point.  

Some of the standards are stricter and include the maximum hours shown as 

example.175 The justification for the stricter rules by the Eco labels, when one is 

provided, can be generalised into that shorter transport reduces the stress, 

pain, and suffering of the animals.  
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The French Nature et Progres standard limits the transport to a maximum of six 

hours. The German Bioland and Naturland are even stricter with a limit of 4 

hours or 200 km. The Swedish standard KRAV holds a maximum of a total 8 

hours, which is the same as the national law. We now know that the Swedish 

standard is not unique in Europe and at least some other private producers 

have adopted similar or harder approaches.  It should be noted that some 

organic standards do not include any reference to maximum time and are hence 

subject to firstly eventual stricter national measures or in the end to the 

harmonised protection provided by the EU in Regulation 1/2005.  

5.5.3 Conclusions  

Evidently there are different maximum transportation times to slaughter for 

different labels in the EU. As shown, the level of consideration for animal 

welfare in accessible products varies. In the focus area animal transportation 

there is three levels. Firstly the minimum EU-level as regulated in Regulation no 

1/2005. The main rule is 8 hours but can be extended to 28 hours if the 

conditions are met. Secondly, there is a possibly of a national mandatory level, 

allowed by Regulation no 1/2005 regulated in the Member State, such as in 

Sweden. Thirdly, there are many different voluntary organic labels with 

standards that are stricter, the hardest one not more 4 hours. These stricter 

standards are in line with the goals of the Organic regulation 834/2007, or at 

least not at odd with it. In this also an indicator that many producers around the 

EU produce these kinds of products with is not unimportant when regarding if a 

public procurement requirement is reducing the potential tenders in the EU. 
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Chapter 6 – Answers and Discussion  

6.1 Answering the Second Research Question – The 8 hour requirement 

In the previous chapter it was stated that a consumer is given a wide assortment 

of products to choose from. Again the consumer may prioritise between the 

price, qualities, and animal welfare considerations. However, is the full 

assortment of products available to private consumers also available for the 

contracting authorities? The second research question read as following: 

Does the Regulation on the protection of animals, and the Regulation on 

labelling of organic products confer any limitations within the directive of public 

procurement, when a municipality purchases organic meat from animals, 

bovine, that is to be transported no more than 8 hours? 

6.1.1 The Stricter National Measure is Allowed by Regulation 1/2005.  

As presented in Chapter 5, Regulation no 1/2005 on the protection of animals 

during transport is the sole harmonisation legislation. It provides a maximum 

length of bovine transportation, if conditions are met, to 28 hours. Without 

meeting the conditions the maximum transportation time is limited to 8 hours. 

Stricter national measures are expressly allowed within a Member States 

territory. Regulation 834/2007 on organic production and labelling does not 

regulate transportation times but with regard to the animal husbandry it states 

that the duration of transport shall be minimised in the organic product 

category. Short transportation times are hence an EU goal but there also is a 

minimum of maximum of 8 hours. The Member State is not allowed to forbid 

transports less than the maximum of 8 hours even within their territory.  
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6.1.2 Preproduction Methods are allowed and Linked to the to the Subject 

Matter of the contract in accordance to Directive 2014/24/EU 

As presented in Chapter 2, requirements on the preproduction phase or another 

stage of the life cycle are allowed, even if they do not form part of their material 

substance as products, as in this case, provided they are linked to the subject 

matter of the contract and are proportionate to the values and objectives, as 

referred to in Chapter 2. Transport to slaughter is part of the preproduction 

phase of the meat and animal welfare is as seen evidentially linked to shortened 

transport times. The welfare of the animals is not a part of the material 

substance of the meat procured but that is not a condition, but it is linked to the 

subject matter of the contract, the meat.  

The organic labels have the advantage of being subject to a third-part standard. 

The problem with going for an organic label for the sole reason of gaining higher 

animal welfare is that some of the maximum transportation standards showed 

where harder that the EU minimum legislation. Adaption such a requirement 

would hence be beyond the standards.  

A demand of 8 hours maximum of transport is stricter than the general EU 

maximum rules. Nevertheless, shorter transports are in both regulations aiming 

to limit animal suffering which is compatible with the statement to pay full 

regard to the welfare requirements of animals in Article 13 TFEU. As presented 

in Chapter 3 more strict standards than the EU harmonisation levels are allowed 

in technical specifications and award criteria are allowed provided they comply 

with the Public Sector Directives provisions. In our case interpretation and 

application of principles ruling it, namely non-discrimination, equal treatment, 

transparency and proportionality are important since the situation in the 

research question is not expressly dealt with, since the requirement is 

potentially in-directly discriminating.   
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6.1.3 There is no Discrimination 

The criteria of 8 hours do not refer to a national origin and are not directly 

discriminatory. If the nationality of the contracting authority is the same as a 

stricter national measure that has taken in accordance with Regulation no 

1/2005 there is still a possibility to ask if there could be a risk of indirect 

discrimination? In the discussion in Chapter 3 I stress certain factors. If the 

intention of drawing up the criteria was to artificially narrow competition, it 

would indirect discrimination. There are however producers that are following 

the same or stricter standards around the EU.  

6.1.4 Proportionality I - The Requirement Secures the Objective 

Does the requirement secure the objectives it pursues in order to be seen as 

proportionate? Shorter transportation time leads to better animal welfare, 

acknowledged in both regulations, hence it secures the objective. However a 

lone standard will secure its objective better if complemented with additional 

standards pursuing the same objectives as it shows sincerity and is more likely 

to avoid being seen as arbitrary. Inspiration to these complementing 

requirements could be drawn for the many Eco labels existing in the EU since 

producers exist. In my view a requirement on animal welfare is hence more 

proportionate if accompanied with many similar requirements going in the 

same direction. This approach increases the chance of securing the objective.  

6.1.5 Proportionality II- And do not go Beyond what is necessary 

The problem with proportionality assessments and animal welfare in my view is 

to find the bottom line. Where are we beyond what is necessary to obtain the 

goal? Form a public procurement perspective the answer might be when the 

requirement leaves no potential competition left but there is a better answer in 

my opinion. The situation is settled other secondary law and being harmonised 

in Regulation no 1/2005. Since the Member States are not allowed to forbid 

animal transports under the maximum of 8 hours this could be seen as a bottom 

level of sufficient protection where the balance between animal welfare and 
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efficient transports has been set. A national rule or measure for transports 

lesser than 8 hours would be harder than necessary seen against the regulation. 

A contrario a rule for maximum 8 hours does not go beyond what is seen as 

eventually necessary in a EU regulation an within EU law.  

As a consequence of this I would advise a contracting authority against adopting 

a requirement harder than the regulation in some required by some of the 

organic label. This could be seen as not proportionate and be outside of EU law 

even if then tried against a mandatory requirement it would be seen as 

unjustified in being not proportionate again to harmonised EU legislation.    

6.1.6 Transparent procedure and equal treatment 

To comply with the principle of equal treatment and transparency the detailed 

specifications must be objective and applied without distinction. Therefore all 

conditions must be fully written out in the contract notice and other 

documents. This avoids the situation in Max Halevaar, where the requirements 

in themselves would be allowed but they were written in such a way that only a 

specific brand would do. If a label is used as reference it must be accompanied 

with the statement that equivalents following the same specifications will do as 

well. Reference to national laws, if used, must also be written out as to content 

as an economic operator from another member state cannot be presumed to 

know all national differences.  

The animal welfare requirements must be placed in either the technical 

specifications or in the award criteria evaluation. Both variants are legal and 

possible. But since the technical specification excludes all tenders not meeting 

the requirements, detailed provision here would exclude more producers than 

an evaluation and weighting of the different aspects of animal welfare that can 

be provided. This provides in my opinion a greater number of producers access 

to the public market without giving in on competition over the qualities sought.  
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6.1.7 Conclusions 

The criterion, transported no more than 8 maximum hours before slaughter, is 

proven to be acceptable to the public procurement legislation. The regulation 

on the protection of animals during transport was the secondary legislation 

which was most relevant to the question and used provided support for the 

argumentation. There have been pitfalls especially the possibility of indirect 

discrimination and proportionality but this criterion is in my opinion within the 

limits of EU law. The regulation on labelling of organic products did left the 

question to be decided by the more relevant transportation regulation. It 

however provided some support and encouragement to the fact that animal 

welfare is an acknowledged goal in the EU. This and the standardisation of the 

organic labels can be helpful within the public procurement context when 

specifying technical specifications and formulating the award criteria.   

6.2 First Research Question – Secondary law impact on public 

procurement 

Finally it can be said that EU law harmonisation measures, such as those 

examined in this essay, may confer restrictions on the discretion of public 

procurement authorities, most noticeably the Public Sector Directive itself. The 

secondary law is obviously more detailed and nuanced, with many 

considerations and objectives being weighted during the drafting.  

The procurement regime of today safeguards market access to economic 

operators and guarantees a good process for all involved, taxpayers as well, by 

complying with non-discrimination, equal treatment, transparency and 

proportionality. These principles are often emphasised in different paragraphs 

where they secure the objectives but there application may not go longer than 

what is necessary to achieve the objects. The same goes for the production 

harmonisation used here. There are often minimum or maximum levels, or 

specific procedures guaranteeing safety and consumer trust in products let out 
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in the internal market. Part from that, there is still often much space to use to 

differentiate and compete with different variants of the products.     

6.3 Closing words 

To being with the EU goals and policies holds public procurement in a tight grip. 

The renewed Public Sector Directive maintains its integrity of being loyal to the 

realisation of internal market through granting companies, or economic 

operators in its own terminology, access to the public markets. This is largely 

done by enshrining in the Directive the principles of transparency, non-

discrimination, equal treatment, and proportionality. With consideration to the 

state of case law from ECJ by the time of renewal nothing has changed 

drastically. There is still a heavy focus to create a due process for the economic 

operators to compete within.  

What has finally happened is that the new Public Sector has adopted some of 

the last missing parts of free movement principles, proportionality, to be an 

exhaustive secondary legislation on public procurement. Gebhard-test or not is 

no longer a relevant question. With proportionality as official public 

procurement principle there is now the secondary legislation support to make 

proportionality assessments within the rules which was needed. This makes the 

mandatory requirements and public interests objectives question, fade into 

obscurity within in this field, being the sole remaining part.  

Are public opinions and influence then cut away from the buying decisions? The 

answer is yes if discriminating or improperly favouring economic operators by 

not following the correct procedure, the Public Sector directive. This one is easy 

to follow harder is the other broader criteria. Too take into account all possible 

secondary legislation in the EU that can affect a product requirement. I can 

imagine this is hard for the layman as I have struggled myself with these issue 

for quite some time.  If the product is not regulated which should be the main 

rule the discretion is however quite wide.        
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The possibility of considering environmental and social requirements are now 

mentioned to a great degree throughout the directive but those purposes still 

subjects to the same rules as before and are given few or no exemptions. One 

could say, with reference to discussions about labels in Chapter 4, that the 

Public Sector directive now has been greenwashed. This saying that the Public 

Sector directive might look more attractive from those points than it actually is. 

This conclusion is however in my opinion unfair. The fact that these options are 

written out in the text is huge improvement as they give guidelines to avoid 

common pitfalls in lacks of transparency, equal treatment and unintended 

indirect discrimination.   
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