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1 Introduction 
 

1.1 Background  

Maternal mortality killed 289,000 women globally in 2013.1 This makes it the leading 

cause of death for women in reproductive ages.2 There is no single cause of death for 

men in comparable ages that is close to the magnitude of maternal mortality.3 There are 

also great disparities between the developed and the developing world in impact of 

maternal mortality since 99% of maternal deaths occur in developing countries.4 The 

most tragic about this is that the World Health Organization (WHO) has estimated that 

88-98% of maternal deaths worldwide could be prevented by cost-effective health 

interventions.5 Therefore, as Cook, Dickens and others has expressed it, “[t]he failure to 

address preventable maternal disability and death represents one of the greatest social 

injustices of our times.6 In my opinion, maternal mortality is one of the most evident 

manifestations of the gender inequality that women face all over the world. It is 

therefore not surprising that the fifth Millennium Development Goal (MDG) to reduce 

maternal mortality by three quarters between 1990 and 2015 has had the least progress 

of all the MDGs.7 

   In the last few decades, preventable maternal mortality has been acknowledged as a 

human rights issue, which states have the responsibility to eliminate in order to protect 

women’s human rights. A preventable maternal death implicates a violation of the 

deceased woman’s right to life.8 Additionally, a woman’s maternal death is often the 

                                                           
1
 World Health Organization (WHO), United Nations Children’s Fund (UNICEF), United 

Nations Population Fund  (UNFPA), World Bank and the United Nations Population Division, 

Trends in maternal mortality: 1990 to 2013, (Geneva: WHO, 2014), 1. 
2
 United Nations General Assembly (UN GA), Report of the Special Rapporteur on the right of 

everyone to the enjoyment of the highest attainable standard of physical and mental health, 13 

September 2006, UN Doc A/61/338, para 9.  
3
 WHO, UNICEF, UNFPA, World Bank, the United Nations Population Division, supra note 1 

at 21. 
4
 UNICEF, State of the World’s Children 2007: Women and Children: The Double Dividend of 

Gender Equality, (New York: UNICEF, 2006), 5.  
5
 WHO, “Maternal mortality: helping women off the road to death”, WHO Chronicle, Vol 40, 

No 5 (1986), 177. See also R J Cook, B M Dickens and others, Advancing Safe Motherhood 

through Human Rights (Geneva: WHO, 2001), 3. 
6
 R J Cook, B M Dickens and others, supra note 5 at 5.  

7
 World Bank, Millenium Development Goals: Goal 5: Improve Maternal Health by 2015, 

http://www.worldbank.org/mdgs/maternal_health.html, retrieved 22 October 2015.  
8
 Office on the UN High Commissioner for Human Rights (OHCHR), Report of the Office of 

the United Nations High Commissioner for Human Rights on preventable maternal mortality 

and morbidity and human rights, 16 April 2010,  UN Doc A/HRC/14/39, paras 8 and 10. 

Hereinafter Report on preventable maternal mortality and human rights. 

http://www.worldbank.org/mdgs/maternal_health.html
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result of a lifetime of being deprived of other human rights, such as the right to 

education and the right to health.9 In this way, the issue of maternal mortality is linked 

to several human rights and it illustrates the disadvantages that women face in society 

and in the enjoyment of human rights in general. As states are obligated to, either 

progressively or immediately depending on the right, realize the human rights of those 

within its jurisdiction, it is likely that states with high maternal mortality rates are in 

violation of its duties under international and regional human rights law.  

   I want to apply the legal issues regarding maternal mortality to a real context. 

Therefore, I have chosen to in this thesis analyze the maternal mortality situation in 

Guatemala and to what extent, if any, the Guatemalan State can be held responsible 

under international and regional human rights treaties for the country’s high level of 

maternal mortality. The country has a high maternal mortality rate that does not stand in 

proportion to its status as a middle income country. Furthermore, Guatemala has a 

history of extreme inequalities between women and men and among different groups in 

society.10 These facts are enough for me to want to analyze if the Guatemalan State is 

complying with its human rights obligations in the context of maternal mortality or if 

the State could be held responsible for violating women’s rights in this regard.  

 

1.2 Purpose and Research Questions 

The purpose of this thesis is to determine whether the Guatemalan State’s failure to 

address the high rate of maternal mortality in the country constitutes a violation of the 

State’s obligations under international and regional human rights law. I have chosen to 

analyze the Guatemalan State’s actions and omissions in regard to its obligations under 

five human rights enshrined both in international human rights treaties and in the inter-

American system on human rights that the State is party to. The human rights subject to 

my analysis are the right to life; the right to health; the right to education; the right to 

racial non-discrimination; and women’s right to gender equality and non-discrimination 

on the ground of sex. There are three reasons for why I have chosen to analyze these 

five rights. First of all, I have deemed these rights to be most relevant for the 

Guatemalan context. Second of all, the chosen rights are rights that the United Nations 

High Commissioner for Human Rights has chosen to focus on in its report on 

                                                           
9
 R J Cook, B M Dickens and others, supra note 5 at 4-5.  

10
 See subchapter 3.1.   
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preventable maternal mortality and morbidity and human rights,11 which means that 

these five rights are among the most important human rights in the context of maternal 

mortality. Finally, I consider the five human rights that I have chosen to be those that 

are the most separated from each other in relation to their scope, which means less 

repeating of the same issues in the analysis.   

   The questions that I intend to answer in this thesis are: 

 What exact meaning does these five rights have for women in the context of 

maternal mortality?  

 What obligations do States have under each of the five human rights in the 

context of maternal mortality? 

 Has the Guatemalan State taken all required measures in time to be in 

compliance with its obligations under the five human rights in the context of 

maternal mortality? 

 

1.3 Method and Materials  

This thesis will have its basis in the legal dogmatic method. In order to establish 

applicable law on an international level I will analyze the relevant binding international 

human rights treaties; human rights bodies’ general comments and recommendations, 

concluding observations on states parties reports and decisions on individual 

complaints; special rapporteurs’ reports on thematic issues and country visits; and legal 

doctrine. The applicable law on the regional level will be established through an 

analysis of the relevant binding regional human rights treaties; jurisprudence from the 

inter-American Court of Human Rights and the inter-American Commission on Human 

Rights as well as country and thematic reports by the latter; and legal doctrine. I have 

found relevant jurisprudence and concluding observations through references in legal 

doctrine as well as through independent research.    

   It has also been necessary to study the issue of maternal mortality from a medical and 

societal perspective in order to understand why women die of maternal causes, in which 

settings the deaths occur and what type of health care and societal changes that are 

necessary in order to prevent maternal deaths. To this end, I have read many medical 

and public-health research reports, articles and other publications on maternal mortality. 

My main sources have been publications from WHO and United Nations Population 

                                                           
11

 OHCHR, Report on preventable maternal mortality and human rights, supra note 8. 
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Fund (UNFPA). Finally, I have studied a lot of materials and statistics in order to get a 

comprehensive and reliable picture on the maternal mortality situation in Guatemala and 

what measures the State has taken in order to improve the situation. I have got insight in 

the matter through data from United Nations Children’s Fund (UNICEF) and WHO, 

public-health research reports and publications from the Guatemalan Ministry of Health.   

 

1.4 Scope and Limitations 

My thesis regards the issue of maternal mortality in Guatemala from a human rights 

perspective. The issue of maternal mortality is closely related to the issue of maternal 

morbidity, which is pregnancy-related complications that do not lead to death, but to 

limit the scope of this thesis I have chosen to only analyze maternal mortality. 

Furthermore, my analysis will be limited to binding human rights treaties and not regard 

non-binding human rights instruments as, notwithstanding these instruments importance 

for states’ observance of human rights, states are not bound to comply with non-binding 

human rights instruments and therefore they are not relevant for this thesis.  

   In order to narrow the scope of this thesis, I have also chosen to limit my analysis to 

the human rights treaties that I have deemed are most relevant for women’s human 

rights in the context of maternal mortality. The treaties that I will analyze in this thesis 

are the International Covenant on Civil and Political Rights; the International Covenant 

on Economic, Social and Cultural Rights; the International Convention on the 

Elimination of All Forms of Discrimination against Women; and the International 

Convention on the Elimination of All Forms of Racial Discrimination on an 

international level; and the American Convention on Human Rights; the Additional 

Protocol to the American Convention on Human Rights in the Area of Economic, Social 

and Cultural Rights (“Protocol of San Salvador”) and the Inter-American Convention on 

the Prevention, Punishment and Eradication of Violence against Women (“Convention 

of Belém do Pará”) on the regional level.  

   Human rights are intertwined and this means that the scope of one right sometimes 

overlap with the scope of another right. This is true even for the human rights that I will 

analyze in the context of maternal mortality and I will not repeat the same issues under 

several rights more than necessary.  Finally, it must be added that there has sometimes 

been difficult to find accurate and new information regarding the maternal mortality in 
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Guatemala and the Guatemalan State’s actions in this regard and I have therefore been 

forced to use data that is not up-to-date and to exclude some matters from my analysis.   

 

1.5 Outline 

This thesis is divided into nine chapters. I the second chapter of this thesis I will give a 

background to international human rights law and the inter-American system on human 

rights as well as an introduction to the concept of sexual and reproductive health and 

rights and maternal mortality as a human rights issue. The third chapter will regard the 

maternal mortality situation in Guatemala. In the following five chapters I will analyze 

the specific human rights in the context of maternal mortality and whether or not the 

Guatemalan State is complying with its obligations under every right. Chapter four 

regards the right to life, chapter five regards the right to health, chapter six concerns the 

right to education, chapter seven regards the right to racial non-discrimination and 

finally chapter eight concerns women’s right to gender equality and to non-

discrimination. In the ninth and final chapter I will give my concluding remarks on the 

Guatemalan State’s compliance with its human rights obligations in the context of 

maternal mortality.  

 

2 International and Regional Human Rights Law 

in the Context of Maternal Mortality 
 

2.1 International Human Rights Law 

The notion of human rights connotes rights that are held by every human universally, 

equally and inalienably.12 Human rights are interdependent13 and together they give the 

foundation for the essential standards that must be met in order for humans to live in 

dignity.14 The first international legal instrument that was adopted for the protection of 

human rights was the Universal Declaration of Human Rights (UDHR), which was 

adopted in 1948. Although it is not legally binding, it has had a tremendous impact on 

states performance in the human rights area and it cannot be overseen since its content 

                                                           
12

 UN GA, Universal Declaration of Human Rights, adopted 10 December 1948, UN Doc 

A/RES/217(III), Preamble.  
13

 OHCHR, What are human rights?, http://www.ohchr.org/EN/Issues/Pages/WhatareHuman 

Rights.aspx, retrieved 22 October 2015.  
14

 D L Shelton, Advanced Introduction to International Human Rights (Cheltenham: Edward 

Elgar Publishing Limited, 2014), 7-8.  

http://www.ohchr.org/EN/Issues/Pages/WhatareHuman%20Rights.aspx
http://www.ohchr.org/EN/Issues/Pages/WhatareHuman%20Rights.aspx
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has been accepted globally as the minimum standards of human rights.15 Some parts of 

the UDHR represent customary law and have the status as ius cogens. In addition to the 

UDHR, nine core human right treaties have been adopted within the United Nations’ 

(UN) framework for the protection of human rights, which all are based on the values 

stated in the UDHR.16 These treaties are legally binding for states that have given its 

formal consent to the treaty, either through ratification or accession.17 That the treaties 

are legally binding means that the state must respect, protect and fulfil the human rights 

enshrined in the treaties. This means that states are obligated to refrain from infringing 

upon human rights, to protect its people against human rights abuses and to take 

positive action to facilitate the enjoyment of human rights. 

   States have the responsibility to ensure that treaty obligations are implemented 

through domestic law and to take measures against human rights violations. 

Nevertheless, there are mechanisms at the international level which secure that human 

rights are respected and enforced at the national level even when a state fails to comply 

with international human rights treaties.18
 All nine core human rights treaties have 

committees consisting of experts that monitor states’ compliance with the treaties.19 

This is done through various procedures such as examination of reports from state 

parties on compliance with treaty obligations; consideration of individual complaints on 

human rights abuses; development of jurisprudence on the interpretation of treaty 

obligation; and conduction of inquiries on states’ territory when there are allegations of 

grave human rights violations. However, the outcome of these procedures is not legally 

binding for state parties.20
 In addition to the committees, there is the Human Rights 

Council, which is responsible for promoting respect for human rights in the world, 

addressing situations of human rights violations and making recommendations to the 

                                                           
15

 R K M Smith, Textbook on International Human Rights (New York: Oxford University Press, 

2014), 37. 
16

 O De Schutter, International Human Rights Law: Cases, Materials, Commentary 

(Cambridge: Cambridge University Press, 2014), 19. 
17

 C Chinkin, “Sources”, in  International Human Rights Law, ed D Moeckli, S Shah and S 

Sivakumaran (New York: Oxford University Press, 2014), 77. 
18

 OHCHR, International Human Rights Law, http://www.ohchr.org/EN/Professional 

Interest/Pages/InternationalLaw.aspx, retrieved 22 October 2015.  
19

 OHCHR, Human Rights Bodies, http://www.ohchr.org/EN/HRBodies/Pages/HumanRights 

Bodies.aspx, retrieved 22 October 2015.  
20

 H Keller and G Ulfstein, “Introduction”, in UN Human Rights Treaty Bodies: Law and 

Legitimacy, ed H Keller and G Ulfstein (New York: Cambridge University Press, 2012) 3-4. 

http://www.ohchr.org/EN/Professional%20Interest/Pages/InternationalLaw.aspx
http://www.ohchr.org/EN/Professional%20Interest/Pages/InternationalLaw.aspx
http://www.ohchr.org/EN/HRBodies/Pages/HumanRights%20Bodies.aspx
http://www.ohchr.org/EN/HRBodies/Pages/HumanRights%20Bodies.aspx
http://books.google.se/books?id=ctHMTFl5IAAC&printsec=frontcover&dq=human+rights+bodies&hl=sv&sa=X&ei=IURzVJLhHoGgyAP_7oC4BQ&ved=0CCwQ6AEwAQ
http://books.google.se/books?id=ctHMTFl5IAAC&printsec=frontcover&dq=human+rights+bodies&hl=sv&sa=X&ei=IURzVJLhHoGgyAP_7oC4BQ&ved=0CCwQ6AEwAQ
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Member States of UN.21 The Human Rights Council also appoint special rapporteurs, 

who are independent experts that report and advice on human rights from different 

thematic perspectives.22 

 

2.2 The Inter-American System on Human Rights  

In addition to the international human rights system that represents a minimum standard 

for the protection of human rights in the world, there are several regional organizations 

around the world that offer a higher level of protection of human rights for persons 

under their jurisdiction. The Organization of American States (OAS), which currently 

has all the 35 independent states in the Americas as member states, promotes and 

protects human rights through the inter-American system on human rights.  

   The first document adopted within the system was the American Declaration of the 

Rights and Duties of Man (ADHR)23
 that contains an extensive catalog of human rights. 

It was adopted seven months before the UDHR and is therefore the first international 

human rights instrument. The ADHR is not binding per se but, according to the inter-

American Court on Human Rights (IACtHR) and the inter-American Commission on 

Human Rights (IACHR), it constitutes a source of international obligations for the 

member states of the OAS.24 With the adoption of the American Convention on Human 

Rights (ACHR)25 in 1969 the OAS got a legally binding human rights instrument. Today 

25 states have ratified the ACHR but two of the states have denounced the Convention 

and are therefore no longer party to it.26 The ACHR contains political and civil rights 

and one article on economic, social and cultural rights. Economic, social and cultural 

rights are also protected in the Additional Protocol to the American Convention on 

Human Rights in the Area of Economic, Social and Cultural Rights (“Protocol of San 

                                                           
21

 OHCHR, United Nations Human Rights Council, http://www.ohchr.org/EN/HRBodies 

/HRC/Pages/AboutCouncil.aspx, retrieved 22 October 2015.  
22

 OHCHR, Human Rights Bodies, supra note 19. 
23

 OAS, American Declaration of the Rights and Duties of Man, adopted 2 May 1948.  
24

 See IACHR, Basic Documents in the Inter-American System: Introduction, http://www. 

oas.org/en/iachr/mandate/Basics/introduction-basic-documents.pdf, retrieved 22 October 2015.   
25

 OAS, American Convention on Human Rights, “Pact of San Jose, Costa Rica”, adopted 22 

November 1969, entered into force 18 July 1978.    
26

 OAS, Multilateral Treaties: American Convention on Human Rights “Pact of San Jose, Costa 

Rica”: Signatories and Ratifications, http://www.oas.org/dil/treaties_B-32_American_ 

Convention_on_Human_Rights_sign.htm, retrieved 22 October 2015.     

http://www.ohchr.org/EN/HRBodies%20/HRC/Pages/AboutCouncil.aspx
http://www.ohchr.org/EN/HRBodies%20/HRC/Pages/AboutCouncil.aspx
http://www.oas.org/dil/treaties_B-32_American_%20Convention_on_Human_Rights_sign.htm
http://www.oas.org/dil/treaties_B-32_American_%20Convention_on_Human_Rights_sign.htm
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Salvador”).27 
The Inter-American system on human rights also comprises other 

instruments, such as the Inter-American Convention on the Prevention, Punishment and 

Eradication of Violence against Women (“Convention of Belém do Pará”).28
  

   The Inter-American system on human rights has a dual institutional structure 

comprising of the Inter-American Commission on Human Rights and the Inter-

American Court of Human Rights. Both bodies have supreme competence to interpret 

and apply the human rights treaties of the OAS. When resolving petitions and cases they 

may also consider other international human rights treaties ratified by a member state.29 

The Commission and the Court often refer to international human rights treaties and the 

European Convention on Human Rights, which is a way to ensure coherent 

interpretation and application of provisions on human rights in different international 

and regional human rights instruments as human rights are universal. 

   The Court has advisory jurisdiction and contentious jurisdiction to hear allegations of 

state violations of binding human rights instruments of the OAS.30 An individual 

petition alleging a human rights violation is initiated with the Commission, which 

decides if the claim is admissible and has merits.31 Before the case is submitted to the 

Court the Commission tries to negotiate a friendly settlement between the complainant 

and the state.32 If it is not possible to reach a friendly settlement the Commission will 

determine if the state is responsible for the violation and issue a report with 

recommendations to the state on how to resolve the matter.33 This report is not binding 

but if the state fails to comply with the recommendations in the report the Commission 

can decide to refer the case to the Court.34 The state can also refer the case to the Court 

                                                           
27

 OAS, Additional Protocol to the American Convention on Human Rights in the Area of 

Economic, Social and Cultural Rights (“Protocol of San Salvador”), adopted 17 November 

1988, entered into force 16 November 1999. Hereinafter Protocol of San Salvador. 
28

 OAS, The Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence against Women “Convention of Belem do Para”, adopted 6 September 1994, entered 

into force 3 May 1995. Hereinafter Convention of Belem do Para.   
29

 Lea Shaver, “The Inter-American Human Rights System: An Effective Institution for 

Regional Protection”, Washington University Global Studies Law Review, Vol 9, No 4 (January, 

2010), 650. 
30

 ACHR, Article 62.3.  
31

 OAS, Rules of Procedure of the Inter-American Commission on Human Rights, adopted 10 

December 2010, Articles 26-36 (the admissibility decision) and Articles 38-43 (the 

determination of merit).  
32

 ACHR, at Article 40. 
33

 ACHR, Articles 43-44. 
34

 ACHR, Article 36.  
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if the state wants to challenge the Commission’s findings of responsibility.35 When the 

Court receives the case it rules on whether or not the state has committed a violation of 

human rights as set forth in the Convention or the Declaration.36 If the state is guilty of a 

human rights violation the Court may award injunctive relief and compensatory 

damages.37 The ruling of the Court is legally binding upon the State.38  

   The Commission also has other assignments under the responsibility to promote 

respect for and defense of human rights.39 It investigates and monitors the human rights 

situation on the American continent and develops an awareness of human rights among 

the peoples on the continent. This is done through, among other things, the publishing 

of thematic reports on specific issues and country reports when it is deemed appropriate 

to uphold the human rights situation in a certain country.40 The Commission can also 

establish special rapporteurships to bring attention to topics and themes of concern in 

the American states.41 Furthermore, the Commission gives recommendations to the 

member states on how to better protect human rights.42 Through all these functions the 

Commission complements the Court by working to prevent future human rights abuses 

that could become a case before the Court.  

 

2.3 Sexual and Reproductive Health and Rights  

Before exploring maternal mortality as a human rights issue a few words must be said 

about the concept of sexual and reproductive health and rights (SRHR). SRHR is part of 

international human rights law and concern human rights already enshrined in human 

rights treaties that are relevant for sexuality and reproduction. Reproductive health is 

defined as “a state of complete physical, mental and social well-being and not merely 

the absence of disease or infirmity, in all matters relating to the reproductive system and 
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to its functions and processes.”43
 Sexual health is “a state of physical, emotional, mental 

and social well-being in relation to sexuality; it is not merely the absence of disease, 

dysfunction or infirmity.44
 Sexual and reproductive rights include the right to determine 

the number, spacing and timing of one’s children and to have the information and 

means that enable this as well as the right to sexual and reproductive health. It also 

includes a right to make decisions on matter related to sexuality and reproduction free of 

discrimination, coercion and violence.45 

   The concept of SRHR has especially been acknowledged at two international 

conferences that resulted in two non-binding legal instruments. These are the 

Programme of Action developed at the International Conference on Population and 

Development (ICPD) held in Cairo 1994 and the Declaration and Platform for Action 

stemming from the International Conference on Women held in Beijing 1995. They 

formed a common ground for the signatory states and were also intended to guide 

national policy making for the following twenty years. The matter of SRHR has further 

been discussed during the follow-up conferences to the above mentioned conferences.46  

   Everyone has the right to sexual and reproductive rights but these rights are strongly 

connected to the struggle for gender equality in all matters which is why the Beijing 

Platform for Action has linked the promotion of SRHR to the realization of women’s 

rights.47 Control over reproduction plays a central part in women’s lives and to have a 

real possibility to make reproductive and sexual choices empower women to control all 

parts of their lives. Therefore SRHR is an important part of women’s rights and the 

fulfilment of these rights is essential for accomplishing gender equality.48 Moreover, 

throughout the history women’s, but not men’s, reproduction and bodies have been 
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controlled by states.49 Women also have many health problems related to their 

reproductive system and functions and their reproductive health is neglected in many 

countries as an expression of sex discrimination.50 Therefore the promotion of SRHR is 

linked to achieving non-discrimination of women as well as gender equality.  

 

2.4 Maternal Mortality as a Human Rights Issue  

A wide range of human rights enshrined in international and regional human rights law 

have been recognized by the Human Rights Council as well as by several human rights 

treaty bodies as implicating maternal mortality. These are the rights to life; to liberty 

and security; to be free from cruel, inhumane and degrading treatment; to be equal in 

dignity; to enjoy the highest attainable standard of physical and mental health, including 

sexual and reproductive health; to enjoy the benefits of scientific progress; to non-

discrimination; to education; to be free to seek, receive and impart information; to 

privacy; and to an effective remedy.51  

   States parties to the human rights treaties that enshrine these rights have the duty to 

respect, protect and fulfil them also in the context of preventable maternal mortality. In 

order to respect these rights states must refrain from taking actions that would obstruct 

women’s access to the health-care services they need or to the underlying determinants 

of health. The duty to protect requires states to take measures to prevent women from 

dying in childbirth and pregnancy. Finally, in order to fulfil rights in the context of 

maternal mortality states must take legislative, administrative, and judicial action to 

prevent maternal mortality, including through the commitment of maximum available 

resources. Some of the applicable rights impose duties with immediate effect while 

other rights are subject to progressive realization.52 A state that has not taken the 

measures that it is required to take under any of the above mentioned human rights in 

order to prevent maternal mortality is violating its human rights obligations.53 
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3 Maternal Mortality in Guatemala 
 

3.1 Brief Introduction to Guatemala  

Guatemala is a multi-ethnic, multicultural and multilingual country and 40-60% of the 

population is of indigenous descent, mainly of Mayan descent.54 With its 14.91 million 

inhabitants Guatemala is Central America’s most populous country. The reasons for this 

are that Guatemala has the highest fertility rate and the highest population growth rate 

among the Latin American countries. This has the effect that almost half of the 

population is under age 19.55 Guatemala has suffered a 36 years long civil war which 

ended with the peace accords in 1996. The main reason behind the civil war has been 

identified as the exclusion of large classes of the population and there are even today 

extreme differences in the socio-economic conditions and status of different groups in 

the country.56 Guatemala is one of the most unequal countries in the world and the 

inequality affects indigenous people and women the most.57 More than half of the 

population live in poverty and 13% in extreme poverty.58 The poor people are to a large 

extent indigenous peoples, which also face discrimination and exclusion. Land and 

income are unequally distributed and the poverty is concentrated to the rural areas.59 

The country has been classified as a lower middle income country by the World Bank.60 

The possibilities to improve the living conditions of Guatemala’s people are restricted 

by corruption and by the fact that the country has one of Latin America’s lowest tax 

levies, which make the state institutions weak.61 

   Violence and impunity are severe problems in Guatemala. The country has one of the 

highest rates of violent crime in the Americas and illegal armed groups and criminal 
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gangs use violence and threats to achieve political objectives and illegal economic 

interests such as drug-trafficking.62 Violence against women is a widespread problem 

and the femicide63 rate in Guatemala is one of the highest in the world.64 Guatemala has 

an impunity rate of 98% due to deficiency and corruption within the police and justice 

system, absence of an effective witness protection system and that members of the 

judicial system are continuously threatened and attacked.65 People lack faith for the 

political system and this is linked to underrepresentation of women and indigenous 

peoples in the government and parliament.66 However, there is some light in 

Guatemala’s development as the country’s former Head of State Jose Efraín Ríos Montt 

was convicted of genocide and crimes against humanity against 1771 civilian during the 

civil war. This is the world’s first case against a former Head of State in front of a 

national court. Unfortunately, the judgment was later annulled on technical grounds.67 

   Guatemala is a democratic republic and the people’s sovereignty is delegated to the 

legislative, executive and judicial branch in accordance with the model of separation of 

powers. The highest courts are the Supreme Court of Justice and the Constitutional 

Court.68 Guatemala has a civil law system. The written constitution “Constitución 

Política de la República de Guatemala”69 contains a bill of human rights. Human rights 

are promoted and protected in several ways. For example, the Human Rights Procurator, 

the Ombudsman and member of the Commission of Human Rights, has several 

missions in regard to human rights, such as investigating human rights allegations and 
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promoting efficiency and good management in the area of human rights.70  A number of 

policies and plans have also been adopted for human rights protection and promotion.71  

   Guatemala is party to all the nine core international human rights treaties without 

reservations.72 The country is also a member of the OAS and has ratified the ACHR, the 

Protocol of San Salvador as and the Convention of Belem do Para”.73 The Constitution 

states that human rights treaties that are approved and ratified by Guatemala have 

precedence over municipal law.74 However, the principle of precedence does not apply 

to the Constitution.75 Guatemala is a monist country and international law that has been 

ratified or acceded automatically becomes a part of the domestic law.76  

 

3.2 The Maternal Mortality Situation in Guatemala 

3.2.1 Introduction 

Maternal mortality is a complex issue and there are often several multifaceted and 

interrelated causes behind a maternal death. For this reason, the situation of maternal 

mortality differs from one country to another and the key to reducing maternal mortality 

depends on in which setting the deaths occur. The particular circumstances of the 

maternal mortality situation in a country will also determine which human rights that 

women in the country have been denied. This means that it is necessary to study the 

immediate and underlying causes of maternal mortality in Guatemala before analyzing 

the Guatemalan State’s compliance with its human rights obligations in this regard. The 

maternal mortality situation in Guatemala will thus be examined in this chapter. 

 

3.2.2 Scope and Causes of Maternal Mortality in Guatemala   

Guatemala has the highest rate of maternal mortality in Central America.77 According to 

the most recent estimates from 2013 Guatemala has a maternal mortality ratio (MMR) 
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of 140 maternal deaths per 100,000 live births. The maternal mortality ratio is the 

number of maternal deaths per 100,000 live births and it is the most common way to 

measure maternal mortality.78 Maternal death is defined as: 

 “[…] the death of a woman while pregnant or within 42 days of termination of 

pregnancy, irrespective of the duration and site of the pregnancy, from any cause 

related to or aggravated by the pregnancy or its management, but not from 

accidental or incidental causes.”
79

 

There is always a range of uncertainty when it comes to MMR measures and the range 

of uncertainty for Guatemala is between 89 and 210 deaths per 100,000 live births. The 

lifetime risk of maternal death for a 15 years old Guatemalan woman is 1 in 170. To put 

these figures in perspective it can be said that countries in the developed regions of the 

world have a MMR of 16 maternal deaths per 100,000 live births and a lifetime risk of 

maternal death for a 15 years old woman of 1 in 3,700.80 Most maternal deaths 

worldwide are preventable including those in Guatemala and therefore it is my opinion 

that the MMR in the country must drop to at least 30 deaths per 100,000 live births in 

order to be acceptable. However, the country’s slow progress towards reaching the fifth 

MDG on reducing maternal mortality by three quarters between 1990 and 2015 

indicates that it will take a long time before Guatemala will reach the desired MMR. 

Between 1990 and 2010 the average annual percental reduction in MMR was 1,5 and 

for the whole period the percental reduction in MMR was 27, which means that 

Guatemala’s progress towards improving maternal health and reaching the fifth MDG in 

2015 is insufficient.81  

   There are several immediate causes for maternal death and they are classified as either 

direct or indirect. Causes related to obstetric complications of pregnancy, labor and 

delivery, and the post-partum period are direct causes.82 In Guatemala maternal deaths 

caused by direct causes account for 90.5% of maternal deaths. 53.3% of maternal deaths 
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in the country are caused by hemorrhage (uncontrolled bleeding), 14.4% of sepsis 

(infection), 12.1% of hypertension, 9.5% of abortion and 1.2% of other direct causes.83 

Hemorrhage causes double as many maternal deaths in Guatemala as in the whole world 

in terms of percentage.84 Indirect causes account for 9.5% of maternal deaths in 

Guatemala.85 Indirect causes are causes related to a pre-existing disease that is 

aggravated by the physiologic effects of pregnancy.86 Diseases such as malaria, anemia, 

jaundice, tuberculosis and heart disease can for example cause maternal deaths. Some 

pre-existing diseases such as anemia can also worsen direct obstetric complications so 

that they lead to the death of the woman.87  

 

3.2.3 Physical Factors Imparing Pregnant Women 

One part of the explanation for the high rate of maternal mortality in Guatemala is that 

many pregnant women are physically weakened for various reasons, which means that 

they are not in the best condition to go through pregnancy and childbirth and therefore 

are more exposed to the risk of maternal death. For instance, malnutrition is one of the 

underlying causes of maternal deaths in Guatemala as it affects women’s health 

negatively and as it can cause anemia,88 which in turn can lead to maternal death. As 

many as 29.1% of pregnant women in Guatemala suffer from anemia.89 Moreover, 

malnutrition in children can cause stunting that leaves the pelvis small and this puts the 

woman at risk of experiencing obstructed labor that can lead to maternal death later in 

life.90 Nearly half of Guatemalan children are malnourished and suffer from stunting.91 

Malnutrition is the result of the widespread poverty in the country.   
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   Another factor behind the high rate of maternal mortality in Guatemala is that many 

women get pregnant during a time in their life when their body is not in the best 

condition to handle the burden of pregnancy and childbirth. Women under age 16 are 

not physically mature to carry and deliver children and are therefore at four times higher 

risk of dying from maternal causes.92 In a national survey 39.5% of women aged 15-24 

were or had been pregnant at least once and of these women 9.6% had their first 

pregnancy age 15 and 48.5% in the ages 15-17.93 Therefore the amount of pregnancies 

in Guatemalan women under age 16 is not insignificant. Women aged over 40 face a 

greater risk of maternal death since they more often have medical conditions that can 

cause obstetric complications and they have often been pregnant multiple times, which 

in itself is a risk of obstetric complications.94 58.4 of 1,000 births in Guatemala are to 

women over 40 years old.95 Frequent pregnancies constitute a risk of maternal death as 

pregnancy and childbirth put a strain on the woman’s body that it takes time to recover 

from. A frequency of less than two years between pregnancies can therefore result in 

anemia.96 Almost one in four births in Guatemala occurs within two years after the 

previous pregnancy.97  

   In addition to the fact that many women are in a physically weakened state during 

pregnancy and childbirth, the prevalence of unsafe abortions also contributes to 

Guatemala’s grave maternal mortality situation as it is the fourth main cause of maternal 

deaths in the country. Abortion is illegal in Guatemala,98 but this does not hinder women 
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to have abortions: it only makes them clandestine, unsafe99 and risky. About one in eight 

pregnancies end in abortion. Of the women that have abortions one third are 

hospitalized for treatment of complications.100 However, not all women that have 

complications from abortions seek treatment as they fear stigma or prosecution for 

having an abortion.101 There is an exception from the criminalization of abortion when 

the woman’s life is in danger.102 However, there are no clear guidelines on how to 

perform an abortion to save a woman’s life which makes the exception hard to apply.103 

   An abortion is usually the result of an unintended pregnancy. It is estimated that 32% 

of pregnancies in Guatemala are unintended. The high prevalence of unintended 

pregnancies is connected to a low use of contraceptives and a high unmet need for 

contraceptives104 as 20.8% of women in reproductive ages that are married or in union 

have an unmet need for contraceptives.105 This affects the ability to decide the time and 

spacing of children and thus contributes to too early, too late and too frequent 

pregnancies. The reasons behind the low contraceptive use are a lack of knowledge of 

birth control methods and of the female reproductive cycle and a lack of access to 

contraceptive services.106 Even though the Family Planning Law,107 which entered into 

force in 2009, grants everyone access to family planning services many health centers 

do not have a consistent storage of different contraceptives. Cultural, religious, 

economic and physical barriers also affect the contraceptive use.108  

                                                           
99

 Abortion is unsafe when it is carried out by a person lacking the necessary skills or in an 

environment that does not conform to minimal medical standards. See WHO, The prevention 

and management of unsafe abortion, Report of a Technical Working Group, (Geneva: WH0, 

1992), 3.  
100

 S Singh, E Prada and E Kestler, “Induced abortion and Unintended Pregnancy in 

Guatemala”, International Family Planning Perspective, Vol 32, No 3 (September 2006), 136, 

141 and 142. 
101

 Multidisciplinary Group on Sexual and Reproductive Rights of Guatemala (MGSRRG), 

Center for Economic and Social Rights (CESR) and Planned Parenthood Federation of America 

(PPFA),  Independent report from non-governmental organizations: Submission to the Human 

Rights Committe14
th
 Session, 11 October – 29 October 2010, 30 July 2010, 7, http://www.cesr. 

org/downloads/CESR-ICCPR%20Shadow%20report%20Guatemala%20 July%202010.pdf , 

retrieved 23 October 2015. 
102

 Congress of Guatemala, Guatemalan Penal Code, Article 137.  
103

 MGSRRG, CESR and PPFA, supra note 101 at 7.  
104

 S Singh, E Prada and E Kestler, supra note 100 at 137. 
105

 ENSMI, supra note 89 at 156. 
106

 S Singh, E Prada and E Kestler, supra note 100 at 143. 
107

 Congress of Guatemala, Ley de Acceso Universal y Equitativo de Servicios de Planificación 

Familiar y su Integración en el Programa Nacional de Salud Reproductiva (Law on Universal 

and Equitable Access to Family Planning Services) Decree No. 87-2005.  
108

 MGSRRG, CESR and PPFA, supra note 101 at 9-10. 



26 

 

   To sum up, many pregnant women in Guatemala is in a physically weakened 

condition due to age, frequent pregnancies and malnutrition. Except for the latter, this is 

mainly due to the fact that a lack of contraception and family planning methods leads to 

many unintended pregnancies among all women including those that are not physically 

fit for pregnancy and childbirth. Unintended pregnancies also force many women to 

seek unsafe abortion that often end in maternal death. Consequently, malnutrition and 

the lack of contraception and other family planning methods are as I see it significant 

factors that contribute to the high maternal mortality rate in the country and that are 

worth to analyze in regard to the Guatemalan State’s obligations under international and 

regional human rights law later in this thesis.   

 

3.2.4 Access to Maternal-health-care services 

3.2.4.1 Guatemalan Women’s Use of Maternal-health-care services  

In addition to the fact that many pregnant women are in a physically weakened state, 

one of the main reasons for the high maternal mortality rate in Guatemala is that many 

women do not use the maternal health-care services they need in order to go safely 

through pregnancy and childbirth. Emergency obstetric care, which is available in 

hospitals or health facilities, is required to treat pregnancy-related complications.109 

However, the quantity of maternal deaths in Guatemala that are caused by hemorrhage, 

which requires treatment immediately and in the case of postpartum hemorrhage can be 

difficult to predict,110 indicates that Guatemalan women do not receive emergency 

obstetric care in time.111  

   Since most deaths occur within 24 hours of delivery,112 women giving birth in a health 

institution are more likely to receive emergency obstetric care and survive an obstetric 

complication. However, only 51.4% of mothers in the country give birth in a health 
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institution while most of the other mothers give birth at home.113 The risk of maternal 

death also decreases if the birth is attended by a skilled birth attendant, who can identify 

and manage complications and if necessary refer the woman to a hospital for 

treatment.114 In fact, skilled birth attendance, emergency obstetric care and family 

planning are the most important factors in reducing maternal mortality.115 Despite this, 

only 51.5% of births in Guatemala are attended by a skilled birth attendant. The 

majority of the rest of the births are attended by a traditional birth attendant, a so called 

comadrona,116 which are not skilled.117 In my opinion, as skilled birth attendance and 

emergency obstetric care are essential in order to avoid maternal death, many maternal 

deaths in Guatemala must be attributable to the lack of these interventions.  

   Many pregnancy-related complications such as hypertension and sepsis can be 

predicted.118 Through antenatal care women at risk of having obstetric complications are 

identified and the complications are averted, which means that antenatal care also is 

important in order to prevent maternal mortality.119 As much as 93.4% of Guatemalan 

women make at least one antenatal care visit to skilled health personnel.120 However, 

WHO recommends at least four antenatal visits in order to detect, prevent and treat 

health problems connected to pregnancy.121 In 2002 when the matter was last studied, 

66% of Guatemalan women had at least four visits to antenatal care.122 The lack of an 

adequate number of antenatal care visits could therefore be one of the underlying 

reasons for Guatemala’s high level of maternal mortality, although it is possible that the 

numbers have increased since then. Moreover, during postnatal care, which is care after 
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the baby is born, pregnancy-related complications can also be detected and such care is 

therefore also of importance for the prevention of maternal death. However, women in 

Guatemala use postnatal care to a lesser extent than other forms of maternal health care 

as only 25.7% of Guatemalan women who recently has given birth receive postnatal 

care.123 Therefore this is most likely another contributing factor to the many maternal 

deaths in the country.  

   In conclusion, many Guatemalan women do not use the maternal-health-care services 

that can prevent maternal death. In my opinion, this is the main reason behind the 

country’s severe maternal mortality situation, in particular women’s low use of 

emergency obstetric care and skilled birth attendance. The maternal mortality rate in the 

country will never decrease to an acceptable level if women continue to not use the 

maternal health-care services that they need in order to survive pregnancy-related 

complications. In the next few sections, I will examine the reasons for why women in 

Guatemala do not use maternal health-care services adequately.  

 

3.2.4.2 The Three Delays Model  

When women die because they do not receive care for pregnancy-related complications 

in time this is usually explained through the use of the three delays model, which 

divides the reasons behind the lack of timely care into three types of delays. The first 

delay is a delay in the making of a decision to seek care and this is related to socio-

economic and cultural factors. The second delay is a delay in reaching a health facility, 

which is a matter of distance, infrastructure and transportation. The third delay is a 

delay in the woman’s receipt of care at the health facility due to shortage of supplies or 

staff or inadequately trained staff etc.124 

 

i           The  First Delay: Delay in Seeking Care 

More than half of maternal deaths in Guatemala occur in the woman’s home.125 This 

indicates that women often are delayed in seeking care for pregnancy-related 

complications. There are several reasons for why a woman, or her husband that often is 

the decision-maker, hesitates to or decides not to seek care. For instance, they may be 

under the impression that the health care is of poor quality and therefore decide not to 
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seek care.126 Another reason is that the woman is a victim of domestic violence and 

therefore do not want to or are hindered by her husband to seek care even in cases of 

emergencies.127 Poverty can also make the woman and her husband hesitate to seek care 

because the health care and the transportation to the health facility are unaffordable.128 

For example, the transportation to a health facility cost as much as the worth of one 

month’s work for a peasant family living in one community in Senahú.129 In fact, poor 

women use maternal health care less than non-poor women.130 This, together with the 

fact that poor women already are at disadvantage as they often have anemia, means that 

poverty a common characteristic among women who die of maternal causes.131  

   The fact that a woman has low education also affects her decision to seek care, which 

is one explanation for why 94% of women dying from obstetric complications have 

primary education or less.132 Without education it is difficult to notice warning signs for 

pregnancy-related complications and to realize the need to seek care.133 Education can 

also strengthen the woman’s self-esteem to make a decision herself without the 

authorization of her father or husband.134 Through education women also learn about the 

advantages of delaying childbearing and birth spacing as well as how to take care of the 

body during pregnancy in order to avoid complications.135 Thus low education 

negatively affects women’s care-seeking behavior and women’s health during 

pregnancy.  

   Differences between the maternal health care provided at health facilities and 

traditional practices of childbirth within indigenous communities can make indigenous 

women to not seek maternal health care unless there is an emergency.
136

 Indigenous 

women’s preferences when it comes to childbirth, such as giving birth in a vertical 

position, are usually not respected at health facilities.
137

 The Law for Safe Motherhood 
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from 2010
138

 stipulates a right for indigenous women to intercultural health, which 

means “practices in health care that consider indigenous medicine and western medicine 

to be complementary, using the basic premises mentioned: mutual respect, equal 

recognition of knowledge, willingness to interact and flexibility to change as a result of 

these interactions”.139 Women therefore have a right to receive culturally appropriate 

health care, which includes components such as having the option to choose preferred 

birthing position, to consume unharmful drinks and be attended by a family member or 

a comadrona as well as a skilled birth attendant. However, a study reveals that cultural 

practices still have not been completely integrated and respected in the facilities that 

have implemented the law.140 

   Furthermore, many indigenous women have experienced discriminatory and 

degradable treatment from health personnel. In addition, few health providers are of 

indigenous origin or speak indigenous idioms and since many indigenous women do not 

speak Spanish they cannot make themselves understood and the staff cannot explain the 

procedures to them. All this make indigenous women distrust health facilities and 

instead choose a comadrona for maternal health care services.141  

   To conclude, the fact that many women die from maternal causes while being in their 

homes reveals that women are delayed in seeking care. There are several factors that 

influence the decision to not seek care such as the lack of money, domestic violence, 

poor quality of health care and the distrust of health care providers among indigenous 

women. Furthermore, some women never make a decision at all as they do not 

understand their need for health care. As so many women are delayed in seeking health 

care I consider this delay to be the most important impediment to women’s use of 

maternal health care. Consequently, the Guatemalan State must address the reasons for 

why women are delayed in the making of a decision to seek maternal health care in 

order to improve women’s use of maternal health care and subsequently decrease the 

maternal mortality rate in the country.    
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ii          The Second Delay: Delay in Reaching a Health Care Facility 

Obstetric complications require treatment shortly after they occur. For instance, a 

hemorrhage that occurs before childbirth must be treated within twelve hours, while a 

post-partum hemorrhage can kill a woman within two hours.142 Therefore it is vital that 

emergency-obstetric-care services are within near reach of women’s home, which is 

determined by the distance between the woman’s home and the nearest health facility as 

well as the road infrastructure and the available transportations. There are great 

disparities between people living in urban areas and people living in rural areas in terms 

of access to emergency-obstetric-care services. The urban population has better access 

to emergency-obstetric-care services due to better roads and better communications and 

the fact that most health facilities and hospitals are located in urban areas.143 Since half 

of the population lives rurally, the poor physical accessibility for the rural areas is a 

great problem.144 A long distance to a health care facility can also affect the woman’s 

decision to seek care at all, which is implied by the fact that as much as 61.8% of rurally 

living women choose to give birth in their home.145 

   Furthermore, in order for every woman to have access to emergency-obstetric-care 

services there must be a sufficient number of hospitals and health facilities available in 

the country and distributed in such a way that every woman has a reasonable access to 

them. According to international guidelines this requires five health facilities offering 

emergency-obstetric-care services for every 500,000 inhabitants, whereof at least one 

health facility must offer comprehensive emergency-obstetric-care services.146 In the 

case of Guatemala this means at least 149 health facilities that offer emergency-

obstetric-care services and at least 30 health facilities for comprehensive emergency 

obstetric care. While there are 36 hospitals that offer the latter, only nine health facilities 

in Guatemala offer basic emergency-obstetric-care services, which means that basic 

emergency-obstetric-care services are unavailable for most of the population.147 The 

availability of health facilities where women can be assisted in childbirth is also 

inadequate, in particular in rural areas and regions with high maternal mortality rates.148 
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Lack of physical access is definitely a contributing factor to maternal deaths in 

Guatemala as there is an insufficient amount of facilities with basic emergency obstetric 

care. This also becomes apparent when regions are compared since there is a correlation 

between regions’ high maternal mortality levels and the low availability of reliable 

roads and public transportation and vice versa.149 

 

iii         The Third Delay: Delay in Receiving Care at the Health Care Facility 

The maternal deaths in Guatemalan hospitals account for 40% of all deaths.150 However, 

not all of these deaths can be attributed to inadequate health care as it can be too late to 

save the woman’s life once she reaches the hospital. With this said, the maternal health 

care is not functioning adequately in Guatemala. Many hospitals and health facilities 

lack essential medical and surgical equipment and supplies.151 There are also too few 

gynecologists and obstetricians in Guatemala and they are unequally distributed 

throughout the country, which is reflected in the different regional levels of maternal 

mortality.152 The whole health system has a shortage of qualified health staff of almost 

50%. A deficit like that in a country is usually connected to high levels of maternal 

mortality and low levels of skilled birth attendance, which implies that the shortage of 

qualified staff is a significant contributor to Guatemala’s high maternal mortality rate.153 

Furthermore, I think it could be questioned if the health care in Guatemala even has the 

capacity to handle all childbirths in the country since this would mean that double as 

many women as today would give birth in a health institution with the attendance of a 

skilled birth attendant. Since most of the population cannot afford private health care 

this burden would mainly fall on the public health care, which is not available in 

sufficient quantity.154 Finally, the referral system for cases of obstetric emergencies is 

limited and poorly structured.155  
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   That Guatemala has an inadequately functioning maternal health care is mainly due to 

the fact that the funding of Guatemala’s health care is insufficient.156 Only 16% of total 

government expenditures are spent on health care. The public health expenditure only 

stands for 35.8% of total health expenditure while private expenditure accounts for the 

rest.157 This means that Guatemala’s public spending on health only account for 2.6% of 

the country’s gross domestic product (GDP). These numbers are well below the average 

in Latin America and the Caribbean. The reason behind the insufficient public spending 

of health care is the low tax revenue in Guatemala.158  

   The fact that Guatemala’s maternal health care is not functioning adequately must 

definitely be a contributing factor to maternal mortality in the country. Therefore all 

delays in the three-delay’s model have an impact on why many Guatemalan women do 

not receive timely care to prevent and treat pregnancy-related complications and as a 

result die of maternal causes. In conclusion, Guatemala’s high maternal mortality rate is 

caused by the fact that many women are in a physically weakened condition during 

pregnancy and childbirth and therefore at an increased risk of maternal mortality 

together with the fact that many women do not use the maternal-health-care services 

that prevent and treat pregnancy-related complications.  

 

3.2.5 Adolescents and Indigenous Women are Disproportionately Affected by 

Maternal Mortality  

Indigenous women and adolescent women (those aged 10-19) are more affected by 

maternal mortality in comparison to other groups of women in Guatemala. Maternal 

mortality is three times more common among indigenous women than among non-

indigenous women.159 One explanation for this is that indigenous women often are 

exposed to several risk factors of maternal death, such as being malnourished and 

having many children with little space in between pregnancies.160 In addition, 

indigenous women use all types of maternal-health-care services less than non-

indigenous women. As little as 29.6% of indigenous women are attended by a skilled 

birth attendant at birth and only 28.2% of them give birth in a health institution. 
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Indigenous women also make their first antenatal visit later than the national average. 

Moreover, only 40.2% of indigenous women that are married or in union use 

contraceptives compared to 63.3% of non-indigenous women.161 Indigenous women’s 

lower use of maternal-health-care services is due to the fact that they to a larger extent 

than non-indigenous women are poor, live rurally and have low education162 as well as 

the fact that maternal health care often is culturally inappropriate and sometimes 

discriminatory.  

   An age under 18 is one of the most frequently observed characteristics in women who 

die from maternal causes according to the Guatemalan State.163 The fact that women 

who are under 16 dies of maternal causes more often than other age groups can be 

explained by their increased risk of maternal death and the fact that they have a lower 

use of antenatal care.164 The high number of maternal deaths in adolescents in general is, 

however, due to the high prevalence of adolescent pregnancies in Guatemala as one in 

five pregnant women is adolescent.165 There are several reasons for the many adolescent 

pregnancies in Guatemala, which usually are unintended. For example, there is a lack of 

comprehensive sex education in schools and adolescents also have little access to 

reproductive information and services.
166

 Therefore contraceptive use is low among 

adolescents that are sexually active.
167

 Moreover, in Guatemala marriage is permitted 

from age 14 with the parents’ consent and 37.4% of women are married before age 

18.
168

 Early marriage often means early pregnancies.169 Finally, sexual violence is 

widespread in the country and the victims are often adolescent girls, which leads to 

many forced pregnancies.170 Consequently, many adolescents become pregnant 

unintendedly, which means that many of them seek unsafe abortions and die from 

abortion complications while other adolescents die of the same maternal causes as other 

women. 
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4 The Right to Life and Maternal Mortality  
 

4.1 The Human Rights Treaties 

4.1.1 The International Covenant on Civil and Political Rights  

The right to life is the most apparent human right that could be applied to protect 

women from avoidable maternal death and the Human Rights Council has declared that 

maternal mortality directly implicates the right to life.171 Article 6.1 of the International 

Covenant on Civil and Political Rights (ICCPR)172 stipulates that “[e]very human being 

has the inherent right to life. This right shall be protected by law. No one shall be 

arbitrarily deprived of his life”. The right to life is supreme to other human rights173 as 

protection of life is a pre-requisite for the enjoyment of other human rights.174 No 

derogations from the right to life are therefore permitted according to Article 4.2. The 

Human Rights Committee (HRC), which is the monitoring body of the ICCPR, has 

expressed that the right to life often has been interpreted too narrowly and that the right 

should not be interpreted narrowly. It has therefore declared that the expression 

“inherent right to life” cannot properly be understood in a restrictive manner and that 

States are required to adopt positive measures in order to protect the right to life.175  

   Article 2.1 requires States to respect and ensure the right to life to all individuals 

subject to its jurisdiction. States must therefore not merely refrain from violating 

individuals’ right but also to take affirmative action to guarantee to everyone the real 

opportunity of enjoying the right to life.176 The HRC has stated that States, for example, 

must adopt all measures necessary to reduce infant mortality and increase life 

expectancy.177 The aim of reducing maternal mortality, in order to ensure women’s right 

to life, is comparable to that of reducing infant mortality and increase life expectancy.178  
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   Moreover, in my opinion, States must protect women’s right to life by preventing 

avoidable maternal mortality in order to ensure women equal opportunity as men to 

enjoy the right to life in accordance with Article 3 of the ICCPR. The fact that maternal 

mortality is the global leading cause of death among women in reproductive age means 

that an exclusion of maternal mortality from the scope of the right to life would in 

reality deprive women of their status as right-bearers. My conclusion is supported by 

the HRC’s General Comment No 28 on equality of rights between men and women in 

which it has stated that States are required to provide information on factors impeding 

the equal enjoyment of the rights enshrined in the Covenant.179 In this regard States 

parties are, when reporting on Article 6, required to provide data on pregnancy and 

childbirth-related death and also to “give information on any measures taken by the 

State to help women prevent unwanted pregnancies, and to ensure that they do not have 

to undertake life-threatening clandestine abortions”.180 In my opinion this must be 

interpreted as that States parties are required to take measures to reduce maternal 

mortality including deaths resulting from clandestine abortions. Furthermore, the HRC 

has expressed concern about countries’ high maternal mortality rates in many of its 

Concluding Observations.181 The Committee has considered this a violation of the right 

to life and urged States to “strengthen its efforts in this regard” in order for States “to 

guarantee the right to life”.182 This clearly means that the HRC acknowledges States’ 

obligation to protect women’s right to life in the context of maternal mortality.183 As the 

Committee’s interpretation of the Convention rights is authoritative I draw the 

conclusion that maternal mortality is within the scope of Article 6 of the ICCPR.  

   It can be added that the HRC, which has the competence to hear individual 

complaints,184 has never tried an alleged violation of the right to life when a maternal 
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death has occurred. The only time that the Committee has touched upon the issue is in 

the case of KL v Peru.185 The complainant, KL, was at the time of the events 17 years 

old and pregnant with a fatally impaired fetus, which made her seek an abortion in a 

public hospital. The abnormality of the fetus posed a serious risk to KL’s life and this 

was ground for an abortion, which was otherwise prohibited in Peru. KL was, however, 

hindered to undergo an abortion by the hospital director since he claimed that the 

situation fell outside the exception from the prohibition on abortion in the law. She was 

therefore forced to continue the pregnancy and subsequently gave birth to a girl that 

died after four days.186 KL claimed a violation of Article 6 and of her right to be free 

from cruel and inhuman treatment in Article 7 of the ICCPR. Since the HRC found that 

Article 7 was violated it did not find it necessary to make a finding on Article 6.187 Even 

though the Committee did not try the alleged violation of Article 6, it did not rule out 

the possibility that the right to life could have been violated in the case as it found the 

claim admissible and that the situation appeared “to raise issues in connection with that 

provision.”188 At least this does not contravene the conclusion that maternal mortality is 

in the scope of Article 6 of the ICCPR. 

   States parties enjoy discretion in choosing what specific measures to take in order to 

fulfil its positive obligations under Article 6 but the adopted measures will be subject to 

scrutiny by the HRC.189 What kind of measures that States are required to take to protect 

women’s right to life in the context of maternal mortality must, in my opinion, depend 

on the particular maternal mortality situation in every country. As the aim is to reduce 

maternal mortality States must be obligated to adopt measures that are with reason 

expected to be effective in reaching that goal. The immediate and underlying causes for 

the maternal mortality in a country will determine the measures’ effectiveness in that 

country. Thus if a large number of maternal deaths in a country is due to unsafe 

abortions this means that the State is required to adopt measures to ensure that women 

do not undergo unsafe abortions.  

   There are however four critical maternal mortality interventions identified by WHO 

that, in my opinion, all States must adopt in order to fulfil its obligation protect 
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women’s right to life in pregnancy and childbirth. These interventions are participation 

in antenatal care; delivery by skilled birth attendants; access to emergency obstetric 

care; and the provision of family planning services.190 All four interventions have been 

recommended by the Committee in its Concluding Observations for States parties to 

adopt. The HRC has urged some States to guarantee women’s right to life in the context 

of maternal mortality by taking measures to ensure access to health care, including 

emergency obstetric care,191 and to ensure that health personnel receive adequate 

training.192 In my opinion, antenatal care and skilled birth attendance must be implicit in 

the term “health-care services” as they are critical for preventing maternal mortality.  

   Furthermore, the Committee has urged States to help women avoid unwanted 

pregnancies and subsequently life-threatening unsafe abortions193 by adopting family 

planning programmes194 and sex education programmes195; to amend restrictive family 

planning laws;196 to ensure that contraceptives are generally available, especially in rural 

areas;197 and to remove barriers, such as high prices, to women’s access to 

contraceptives.198 Consequently, the HRC has also recommended States to ensure the 

provision of family planning services. In my opinion, this means that all States must 

ensure women access to all the four critical maternal mortality interventions in order to 

guarantee women’s right to life in pregnancy and childbirth in Article 6.1 of the ICCPR.  

   Moreover, the HRC has in some of its Concluding Observations urged States to adopt 

the necessary measures to guarantee the right to life for pregnant women who decide to 
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terminate their pregnancies,199 as unsafe abortion is one of the main causes of maternal 

mortality.200 The Committee has expressed that strict laws on abortion forces women to 

seek clandestine abortions that put their life at risk201 and that such laws should be 

amended to help women avoid unwanted pregnancies and to not have to resort to illegal 

life-threatening abortions.202  

   In my opinion, it is clear that this obligation goes beyond amending restrictive 

abortion laws to include an exception from the prohibition of abortion when a woman’s 

life is in danger. It is not merely such restrictions that the Committee regards as a 

violation of women’s right to life. The HRC takes account of the fact that restrictive 

abortion laws forces women to seek illegal abortions that threaten their lives and 

obligates States to amend their abortion laws to the extent that women no longer feel the 

need to seek illegal abortions. This might be interpreted as that States are required to 

legalize abortions if that is what it takes to protect women’s right to life when they 

choose to have an abortion. However, whatever the case, I conclude that States must 

take measures, including amending restrictive abortion laws, to ensure that women do 

not undergo life-threatening abortions in order to protect women’s right to life in Article 

6.1 of the ICCPR.  

   In conclusion, in order to comply with the right to life in Article 6.1 of the ICCPR I 

consider States parties to be required to adopt measures to ensure women access to 

antenatal care, skilled birth attendance, emergency obstetric care and the provision of 

family planning services interventions and measures to ensure that women do not 

undergo life-threatening abortions. Additionally, States parties are obligated to adopt 

other measures as well, if it is required by the particular maternal mortality situation in 

that country. As the HRC has declared, the obligation imposed upon States parties to 

protect and ensure the rights in the Covenant has immediate effect.203 In line with this, 

the Committee declared in its Concluding Observations to one State party that the State 

was not in compliance with Article 6, despite the fact that the State had made a 
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considerable effort to reduce maternal mortality in the country.204 Therefore it is not 

sufficient that States make an effort to reduce maternal mortality but the effort must 

have results. Consequently, the duty under Article 6 of the ICCPR to adopt positive 

measures to protect women from preventable maternal deaths has immediate effect.  

 

4.1.2 The International Convention on the Elimination of All Forms of 

Discrimination against Women  

Even though the International Convention on the Elimination of All Forms of 

Discrimination against Women (ICEDAW)205 does not explicitly contain a right to life, it 

is implicit in Article 12.2.206 This provision obligates States Parties to “ensure to women 

appropriate services in connection with pregnancy, confinement and the post-natal 

period, granting free services where necessary, as well as adequate nutrition during 

pregnancy and lactation”. The treaty body of the ICEDAW, the Committee on the 

Elimination of Discrimination (CEDAW), has explained that many women are at risk of 

maternal death because they lack the funds to obtain or access the necessary services. 

Therefore States parties must provide free services where it is necessary to ensure safe 

pregnancies, childbirth and postpartum periods for women.207 Furthermore, when States 

parties are reporting on compliance with Article 12.2 they must give information on 

what measures they have taken in relation to the Article and how much the measures 

have reduced maternal mortality.208 Consequently, the duty in Article 12.2 is linked to 

women’s right to life in the context of maternal mortality. The CEDAW has accordingly 

framed maternal mortality as a violation of the right to life in Article 12.2 in some of its 

Concluding Observations.209  
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   In Alyne da Silva v Brazil210 the CEDAW, which has the competence to hear 

individual complaints,211 made clear that preventable maternal mortality is a violation of 

the right to life in Article 12.2. The case was decided in 2011 and it is the first case in 

which an international treaty body has held a government responsible for an avoidable 

maternal death. Alyne da Silva Pimentel Teixeira was a 28-year-old woman of Brazilian 

nationality and African descent that died following stillbirth of a foetus. Failure to 

provide Ms da Silva Pimentel Teixeira with medical care after the stillbirth led to her 

death. Although she visited a health center complaining of severe nausea and abdominal 

pain a blood and urine test was only scheduled for two days later.212 At the time of the 

blood and urine test her condition had worsen considerably and when the doctor did not 

find a foetal heartbeat the stillbirth of the foetus was medically induced. She 

immediately became disoriented. Some 14 hours after the delivery a curettage surgery 

was carried out to remove parts of the placenta and afterbirth. Afterwards, her condition 

worsened further with low blood pressure, vomiting, difficulty breathing and 

hemorrhaging.213  

   The following day the doctors at the health center contacted both public and private 

hospitals for a transfer of Ms da Silva Pimentel Teixeira, but only one private hospital 

had available space. However the hospital refused to use its only ambulance to transfer 

her in the evening which forced Ms da Silva Pimentel Teixeira to wait for 8 hours in a 

critical condition and later with symptoms of coma.214 When she finally arrived at the 

hospital she was hypothermic, had acute respiratory distress and presented a clinical 

picture compatible with disseminated intravascular coagulation. Her blood pressure 

dropped to zero, and she had to be resuscitated. Since there were no available beds she 

was placed unattended in a makeshift area in the emergency room hallway. The doctors 

from the health center had also failed to bring her medical records to the hospital. The 

next day Ms da Silva Pimentel Teixeira died. The official cause of death was digestive 

hemorrhage, which resulted from the stillbirth.215  
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   The CEDAW considered Ms da Silva Pimentel Teixeira’s death to be a maternal 

death. The Committee found that due to the poor quality of care and the delays in 

diagnosing and treating her she had not been ensured appropriate services in connection 

with her pregnancy. Therefore her right to life in Article 12.2 had been violated.216 The 

Committee stated that Brazil had failed to fulfil its duties under the paragraph because 

“the State is directly responsible for the action of private institutions when it outsources 

its medical services and that, furthermore, the State always maintains the duty to 

regulate and monitor private health-care institutions”.217 Even though the claim regarded 

one particular death the Committee acknowledged the general problem of lack of 

appropriate maternal health services in Brazil. The CEDAW thus stated that the State 

therefore “[has failed] to meet the specific, distinctive health needs and interests of 

women” and that this constituted a violation of Article 12.2. In this regard the CEDAW 

declared that “the lack of appropriate maternal health services has a differential impact 

on the right to life of women [as compared to the right to life of men]”.218 The 

Committee also found that Brazil had violated Alyne’s right to health on an equal basis 

as men in Article 12.1, the right to access to justice in Article 2 (c) and the obligation to 

regulate the activities of private health service providers in Article 2 (e).  

   In the case the CEDAW gave the Brazilian State several recommendations on how to 

ensure compliance with the violated rights. As I see it, three of these are related to the 

right to life in Article 12.2. These are the recommendations to “[e]nsure women’s right 

to safe motherhood and affordable access for all women to adequate emergency 

obstetric care”; to “[p]rovide adequate professional training for health workers, 

especially on women’s reproductive health rights, including quality medical treatment 

during pregnancy and delivery, as well as timely emergency obstetric care”; and 

“[r]educe preventable maternal deaths through the implementation of the National Pact 

for the Reduction of Maternal Mortality”.219 In my opinion, all States parties should be 

required to take these measures in order to comply with the right to life in Article 12.2 

of the ICCPR.  

   Furthermore, the CEDAW considers maternal deaths from unsafe abortions to be a 

violation of women’s right to life and has in some of its Concluding Observations made 
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clear that States are obligated to ensure women safe abortion services.220 The Committee 

considers maternal mortality from unsafe abortions to be a consequence of restrictive 

abortion laws and has urged one State party to “review its law on abortion and ensure 

that women have access to full and complete health services, which include safe 

abortion, and to emergency medical attention when complications arise from 

abortions”.221 This must, in my opinion, be interpreted as that safe abortion services are 

included in the notion “appropriate services in connection with pregnancy” that States 

parties must ensure to women. The statement in the Concluding Observations also 

emphasizes that women that have complications from abortions are entitled to 

emergency obstetric care. In my opinion, this means that States are obligated to amend 

its laws if necessary to ensure women safe abortions and to ensure emergency obstetric 

care in cases of abortion complications.  

   In conclusion, in order to comply with Article 12.2 States must ensure women’s right 

to safe motherhood and ensure women’s timely and affordable access to adequate 

emergency obstetric care, including in cases of abortion complications. This includes 

ensuring access to antenatal and postnatal care and skilled birth attendance, which are 

implicit in the notion “appropriate services in connection with pregnancy, confinement 

and the post-natal period” that States are required to ensure to women under Article 

12.2. The Article also requires States to ensure adequate nutrition to women during 

pregnancy and lactation so that their survival is not threatened by malnutrition. 

Moreover, States must provide adequate professional training for health workers as to 

ensure good quality maternal health care and adopt policies on the reduction of 

preventable maternal deaths. Finally, States are obligated to ensure women safe abortion 

services and amend its abortion laws if necessary to ensure women safe abortions. All 

these obligations should have immediate effect since they regard women’s right to life 

and all traditional civil rights under ICEDAW have immediate effect.222  
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4.1.3 The Inter-American System on Human Rights 

Article 4.1 of the ACHR states that “[e]very person has the right to have his life 

respected. This right shall be protected by law, in general, from the moment of 

conception. No one shall be arbitrarily deprived of his life.” This means that the right to 

life in the ACHR differs from the same right in the ICCPR in a textual sense. Article 4.1 

of the ACHR gives everyone a right to have his life respected while Article 6.1 of the 

ICCPR stipulates the right to life. Furthermore, the ACHR explicitly states that the right 

to life starts at the moment of conception while the ICCPR is silent in this matter.  

   The IACtHR has stated that the right to life plays a fundamental role in the ACHR, as 

it is the essential corollary for realizing the other human rights.223 This means that if the 

right to life is not respected all other rights are meaningless.224 Moreover, the right to 

life in Article 4 is non-derogable even in times of war, as laid out in Article 27.2 of the 

ACHR. Therefore the Court has stated that restrictive notions of the right are 

inadmissible. Consequently, the IACtHR has extended the right to life to impose both a 

positive and negative duty on the States parties. The negative side of the right means 

that states are prohibited to deprive lives arbitrarily and to prevent persons’ “access to 

the conditions that guarantee a dignified existence”.225 Access to the conditions that 

guarantee a dignified existence includes access to nutrition, to good quality water in 

sufficient amount, to health care and to education according to the Court.226 States 

parties have the positive duty to guarantee the creation of the conditions required to 

ensure that violations of the right to life do not occur and the duty to prevent its agents 

and private individuals from violating the right. They must thus to adopt all appropriate 

measures to protect and preserve the right to life in order to ensure the full and free 

exercise of the right of all persons under their jurisdiction.227 In this way the right to life 

has be extended to also concern the decency of a person’s existence regardless of 

whether or not this causes the person’s death.  

   The Court has limited the cases in which a State party can be responsible for a 

violation of the right to life to situations of real and immediate risk to the life of an 
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individual or group of specific individuals, which the State’s authorities knew of or 

should have known of but did not take the necessary measures within their scope of 

authority that could reasonably be expected to prevent or avoid that risk. This limitation 

is due to the difficult nature of planning and adopting public policies and operational 

choices that must be made based on priorities and resources, which requires that States’ 

positive obligations are not interpreted in such a way that an impossible or 

disproportionate burden is placed on the authorities.228  

   In Xákmok Kásek Indigenous Community v Paraguay the Court ruled on the State’s 

responsibility for a maternal death. The case concerned one indigenous community’s 

right to their traditional land but the Court also considered alleged violations of the right 

to life of several community members as a consequence of the community’s vulnerable 

situation, which was the result of the State’s failure to restore their land. One of the 

community members had died of pregnancy-related causes and the Court ruled that the 

state of Paraguay had violated her right to life.229 It stated that the maternal death 

revealed many of the inherent characteristics of maternal mortality such as “death 

during labor without adequate medical care, a situation of exclusion or extreme poverty, 

lack of access to adequate health services, and a lack of documentation on cause of 

death, among others”.230 In this regard, the Court emphasized the link between maternal 

mortality and extreme poverty and lack of adequate maternal health care for pregnant 

women or women who have recently given birth. To specify what positive measures 

States must adopt in order to prevent maternal mortality the Court declared that:  

 

“States must design appropriate health-care policies that permit assistance to be 

provided by personnel who are adequately trained to attend to births, policies to 

prevent maternal mortality with adequate pre-natal and post-partum care, and legal 

and administrative instruments for health-care policies that permit cases of 

maternal mortality to be documented adequately. All this is because pregnant 

women require special measures of protection.”
231  
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The Court ordered the State of Paraguay to immediately ensure specialized medical care 

for pregnant women including antenatal and postnatal care.232 I this case the Court thus 

established that Article 4.1 of the ACHR includes a right for women to survive 

maternity when maternal death can be prevented and that States have a duty to take 

measures to prevent women from dying of maternal causes.  

   Furthermore, the Court has in Sawhoyamaxa Indigenous Community v Paraguay 

stated that States must protect pregnant women’s right to life. It expressed that pregnant 

women are in a vulnerable situation and that States must devote special attention and 

care to protect them. They must therefore adopt special measures to secure women, 

especially during pregnancy, childbirth and lactation, access to adequate health-care 

services.233 In my opinion, this must include the provision of skilled birth attendance, 

antenatal and postnatal care as well as emergency obstetric care, as all four types of 

maternal health care are important for the protection of pregnant women and women 

who have recently given birth from maternal death.  

   When it comes to the question of maternal deaths from unsafe abortions, Article 4.1 of 

the ACHR does not impose any obligation upon States to legalize abortions in order to 

prevent complications from abortion that lead to maternal death. The IACHR has, 

however, clarified that the expression “[t]his right shall be protected by law, in general, 

from the moment of conception” cannot be interpreted as that abortions are prohibited 

under Article 4.1 of the ACHR. This is deduced from the inclusion of the words “in 

general”, which means that the right to life must not always be protected from the 

moment of conception.234 Although the ACHR leaves it up to the States parties to decide 

if abortion should be legal or not, I think that Article 4.1 must include an obligation to 

ensure the provision of emergency obstetric care even in cases of complications from 

abortion. The question of emergency obstetric care in cases of abortion complications is, 

in my opinion, separated from the question of legality of abortions, as the denial of 

emergency obstetric care to a woman with abortion complications, which subsequently 

leads to her death, directly causes maternal death. For this reason, I consider Article 4.1 

of the ACHR to impose an obligation upon States to ensure to women emergency 

obstetric care in cases of complications from abortion.   
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   To conclude, States are obligated to adopt measures to protect women’s right to life in 

pregnancy and childbirth. They are therefore required to adopt measures to ensure 

women’s access to maternal health care and to adopt policies aimed at the prevention of  

maternal mortality. The obligation to adopt measures to protect women’s right to life in 

the context of maternal mortality has immediate effect, which can be deduced from the 

Court’s order to the State of Paraguay in Xákmok Kásek Indigenous Community v 

Paraguay to immediately ensure to pregnant women specialized medical care. 

Consequently, the provisions on right to life in both ICCPR, the ICEDAW and the 

ACHR imposes an obligation upon States parties to protect women’s right to life in the 

context of maternal mortality. To this end, States must adopt policies on the reduction 

of maternal mortality and also take measures to ensure women antenatal and postnatal 

care, skilled birth attendance and emergency obstetric care in order to comply with their 

obligations under all three human rights instruments in regard to the right to life.  

 

4.2 The Guatemalan State’s Compliance with its Obligations under the 

Right to Life 

4.2.1 Introduction  

As my examination of the right to life in the ICCPR, the ICEDAW and the ACHR has 

shown, States parties to the three instruments are required to adopt several measures in 

the context of maternal mortality in order to comply with their obligation to guarantee 

women’s right to life in pregnancy and childbirth. In this chapter, I will analyze the 

Guatemalan State’s actions and omissions in regard to a few of the specific measures 

that States are obligated to take in order to guarantee women’s right to life in pregnancy 

and childbirth.  

  

4.2.2 The Duty to Ensure Women Access to Emergency Obstetric Care 

Perhaps the most important measure that the State must adopt in order to protect 

women’s right to life in pregnancy and childbirth is the provision of emergency 

obstetric care accessible to all women with pregnancy-related complications. Generally, 

15% of pregnant women experience complications235 and the State must ensure that 

every woman in need of emergency obstetric care has access to it. There are no 
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statistical data on how many of the Guatemalan women that has their need for 

emergency obstetric care met. Women’s access to emergency obstetric care can, 

however, be measured through the use of indicators. The first indicator is the number of 

available health facilities that offer emergency-obstetric-care services, as availability of 

the services is a prerequisite for women’s access to these services.  

   The second indicator is the geographical distribution of the health facilities that 

provide emergency obstetric care.236 As stated in subchapter 3.2.4.2, Guatemala only has 

a third of the facilities providing emergency obstetric care that it must have in order to 

meet the need of all pregnant women with complications. The facilities that exist are 

unequally distributed and urban living women have better physical access to them. As 

there are too few health facilities that provide emergency obstetric care and these are 

unequally distributed it is impossible that all women who need emergency obstetric care 

have access to it. By comparing the maternal mortality rates in the regions that have 

health facilities providing emergency obstetric care with those regions that do not have 

any facilities providing such care it becomes apparent that there is a link between high 

rates of maternal mortality and a lack of available facilities providing emergency 

obstetric care.237 Furthermore, the fact that 75% of maternal deaths that occur in a 

location other than a hospital are caused by hemorrhages indicates that women lack 

timely access to emergency obstetric care.238  

   The HRC has urged the Guatemalan state to “ensure that reproductive health services 

are accessible for all women and adolescents in all regions of the country”.239 In the 

same way, the CEDAW has expressed that “vulnerable groups of women, in particular 

in rural areas, still have difficulties in accessing reproductive health-care services” and 

recommended the State to “increase the coverage and accessibility of medical services 

for women, in particular in rural areas”.240 The Committees are most likely including 

emergency obstetric care in these services, which means that they are not satisfied with 

the access of emergency obstetric care for women in Guatemala. For all these reasons, I 

conclude that Guatemala is far behind in ensuring all women access to emergency 
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obstetric care. This means that the Guatemalan State is violating its obligation under the 

right to life in this regard.   

 

4.2.3 The Duty to Ensure that Health-care personnel is Adequately Trained  

In order to protect women’s right to life in maternity States are under a duty to ensure 

that birth attendants and other health personnel treating women that are pregnant or 

recently have given birth are adequately trained. As stated in subchapter 3.2.4.1, almost 

half of pregnant women in Guatemala have their births attended by a traditional birth 

attendant who has not been properly trained. This means that the Guatemalan State has 

not succeeded in ensuring that health personnel treating women in childbirth are 

adequately trained.  

   The Guatemalan State has to train traditional birth attendants so that they have the 

skills to detect and handle pregnancy-related complications in order to be in compliance 

with its obligation. Evidence shows that many Guatemalan women prefer to receive 

care from a comadrona.241 For this reason, I think that instead of spending resources on 

making women seek care from skilled birth attendants in the formal health system rather 

than from comadronas, attention should be paid on training traditional birth attendants. 

The comdronas already have experience and some knowledge on maternal health care 

so training them would therefore require fewer resources than would be needed to 

increase the number of skilled birth attendants in the formal health system.  

   The Guatemalan State is, by own testimony, training and equipping large sums of 

comadronas.242 However, it is relevant in which way the comadronas are being trained, 

as previous training programs on this matter have had little impact on maternal 

mortality rates. Training programs conducted in Guatemala in the past have been short 

and without proper follow-up checkups.243 Furthermore, the training was carried out in a 

manner that did not respect the practices of comadronas.244  

   In order for the Guatemalan State to train comadronas adequately, the training 

programs must, in my opinion, have a longer duration and knowledge must be repeated 
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on a regularly basis. The programs should also contain follow-up checkups to ensure 

that the comadronas use the knowledge in practice. The training must also be carried 

out in a manner that is consistent with the comadronas practices and beliefs so that they 

have enough faith in the practices in order to adopt it. Therefore, I do not consider the 

Guatemalan State’s efforts to be enough in order for it to comply with the obligation to 

train maternal-health-care personnel adequately. Furthermore, the Guatemalan State has 

been urged by the CEDAW to increase the training of health professionals, including 

midwives, in rural areas and in indigenous communities,245 which are the communities 

where most women seek care from a comadrona. For these reasons, I conclude that the 

Guatemalan State is violating its obligation under the right to life in this regard.  

 

4.2.4 The Duty to Ensure Women’s Access to Family Planning Services 

In order to protect women’s right to life in the context of maternal mortality, States 

must help women to prevent unwanted pregnancies by ensuring the availability and 

accessibility of family planning services. However, Guatemala’s low rate of 

contraceptive use high rate of adolescent pregnancies and the fact that almost a third of 

all pregnancies are unintended and a fifth of women in reproductive ages have an unmet 

need for contraceptives reveal that some Guatemalan women lack access to family 

planning services. Despite the law granting everyone access to family planning services, 

there is a lack of access to such services, especially for women living in rural areas, as 

facilities offering family planning services are not within reach of every woman. 

Moreover, not all women have information regarding the benefits of and how to use 

contraceptives and the contraceptives are not affordable to everyone.246  

   The HRC has expressed concern on the high rates of teenage pregnancies in the 

country and has urged the Guatemalan State to ensure that reproductive health services 

are accessible for all women and adolescents in every region of the country.247 

Similarly, the IACHR have pointed to the problem of early pregnancies and has urged 

the Guatemalan State to take additional measures to provide comprehensive health-care 

services, including family planning services.248 The CEDAW has also recommended the 
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State to adopt and implement effective measures to prevent unsafe abortions,249 which in 

my opinion must include the provision of family planning services. This means that 

both the international and regional human rights bodies consider the access to family 

planning services to be insufficient and that the Guatemalan State must take additional 

measures in this regard. Consequently, I conclude that the Guatemalan State has not 

succeeded in ensuring everyone’s access to family planning services and the State has 

therefore violated its obligation under the right to life in this regard.  

 

4.2.5 The Duty to Ensure that Women do not Undergo Unsafe Abortions 

In order to protect the women’s right to life in maternity, States are obligated to ensure 

that women do not undergo unsafe abortions that threaten their lives. Despite this, 

unsafe abortions are common in Guatemala and cause 1 in 10 maternal deaths as stated 

in subchapter 3.2.2. In addition to adopting measures to ensure that women have access 

to family planning services to prevent unwanted pregnancies, States must adopt 

measures to ensure that women who choose to terminate their pregnancies can do this 

safely. To this end, States must amend restrictive laws on abortion that force women to 

seek illegal and unsafe abortions. The HRC has repeatedly, urged the Guatemalan State 

to amend its legislation on abortion and include additional exceptions to the prohibition 

on abortion in such cases as pregnancy from rape or incest.250 The CEDAW has also 

recommended the revision of Guatemala’s abortion legislation in order to prevent 

maternal mortality from unsafe abortions.251 However, the Guatemalan State has refused 

to amend its abortion laws in this regard.252  

   Furthermore, States must ensure to women safe abortion services, which means that 

they must take positive measures to guarantee that safe abortion services are provided in 

the country and that women have access to these services. Women in Guatemala, 

however, have no access to safe abortion services as abortion is illegal. In fact, even 

though abortion is allowed when the woman’s life is in danger the Guatemalan State has 

not taken any measures to guarantee women’s access to safe and legal abortion services 

in these situations. As the State neither has trained medical professionals on how to 
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perform abortions nor ensured that they are aware of the right to abortion in these cases 

there is a lack of access to safe abortion services even when this is legal.253  

   The last measure that States must adopt in order to guarantee the right to life of 

women who undergo abortions is to ensure that women who have complications from 

abortions have access to emergency obstetric care. According to the Guatemalan State, 

post-abortion care is provided in all national hospitals and in about 3/4 of the health 

clinics that offer childbirth and postnatal care.254 However, a shadow report to the 

CEDAW reveals that women are treated badly when they seek post-abortion care due to 

religious fundamentalism and stigma around abortion and that many women do not seek 

care for complications from abortions since they are afraid of prosecution or stigma.255 

For this reason, I think that the Guatemalan State has not ensured women actual access 

to emergency obstetric care for abortion complications since fear of bad treatment and 

punishment hinder women’s access to these services. The writers of the report also 

claim that the financing of the post-abortion care program is finished and no new 

resources have been allocated towards it.256 

    To sum up, the Guatemalan State has not done enough to guarantee that women’s 

right to life is not threatened by unsafe abortions. To me, it is clear that the Guatemalan 

State has no real intention of ensuring that women do not die as a consequence of 

unsafe abortions as it refuses to acknowledge the reality that women will seek abortions 

whether or not it is legal. The only solution of the problem of unsafe abortions that the 

Guatemalan State refers to is to ensure everyone access to family planning services.257 

The provision of family planning services is important in this context but it is naïve to 

think that there never will be situations where a woman will want to make an abortion 

even if they had access to family planning services. The Guatemalan State completely 

disregards the many rape victims in the country as family planning never will be a 

solution for them. In my opinion, this shows that the Guatemalan State in practice is not 

willing to ensure human rights for women if it collides with traditional moral thinking. 

For all these reasons, I consider the Guatemalan State to be violating its obligations 
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under the right to life in regard to unsafe abortion as it has neither adopted adequate 

measures nor proved political will to change the situation.  

 

4.2.6 The Duty to Adopt Policies to Reduce Maternal Mortality  

States have an obligation to adopt policies aimed at the reduction of maternal mortality 

to protect women’s right to life in pregnancy and childbirth. The Guatemalan Ministry 

of Health (MPSAS) has adopted the “Plan of Action for the Reduction of Maternal and 

Neonatal Mortality and the Improvement of Reproductive Health 2010-2015”.258
 The 

plan has four strategic goals: to strengthen the Ministry’s institutional framework on 

reproductive health care with an emphasis on maternal and neonatal mortality; to extend 

coverage and improve the quality of the network of health facilities providing sexual 

and reproductive services; to expand the coverage and quality of water and sanitation 

services in the health facilities; and to strengthen the development of the technical and 

specialized human resources in health and the administration of the labor force to ensure 

skilled care in pregnancy, childbirth, postpartum, newborn, adolescence and sexual and 

reproductive health services.259
 The Plan of Action has been accompanied by a guide on 

how to implement it.260  

   I do not have the knowledge and experience to determine whether this plan is 

adequate in order to reach the goal of maternal mortality reduction. However, as the 

Guatemalan State has adopted a comprehensive plan of action to reduce maternal 

mortality I will draw the conclusion that the State is in compliance with its obligation 

under the right to life in this regard. In order to continue to be in compliance with this 

obligation under the right to life, the State must update the Plan of Action so that it will 

be in place after 2015 as well. As a final note, I want to add that it is great that the 
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Guatemalan State has adopted a plan on the reduction of maternal mortality but this will 

be of no use unless it is fully implemented.   

 

4.2.7 Conclusion 

The Guatemalan State has failed to comply with three out of the four specific duties that 

the State has under the right to life in the context of maternal mortality that I have 

analyzed in this chapter. This means that the State is violating its obligations under the 

right to life in pregnancy and childbirth with the consequence that many Guatemalan 

women die from preventable maternal causes. This is in spite of the warnings and 

recommendations by the ICEDAW, the HRC and the IACHR on how to reduce the 

maternal mortality in the country. It is worrying that the Guatemalan State is so far 

behind in meeting its obligations under the right to life in the context of maternal 

mortality and that the State demonstrates a lack of political will to do what is required 

under international and regional human rights law. I think that the maternal mortality 

situation in the country will never improve significantly as long as the Guatemalan State 

does not take their obligations under the right to life seriously. 

 

5 The Right to Health and Maternal Mortality  
 

5.1 The Human Rights Treaties 

5.1.1 The International Covenant on Economic Cultural and Social Rights 

The Special Rapporteur on the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health261 has declared maternal mortality as a 

right-to-health issue.262 Article 12.1 of the International Covenant on Economic, Social 

and Cultural Rights (ICECSR)263 stipulates that States parties must “recognize the right 

of everyone to the enjoyment of the highest attainable standard of physical and mental 

health.” The Committee on Economic, Social and Cultural Rights (CESCR), which is 

the monitoring body of the ICESCR, has extensively elaborated on how the right to 

health should be interpreted. The expression “the highest attainable standard of physical 

and mental health” is to be understood as the highest level of enjoyment of health that 
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an individual can reach depending on her biological and socio-economic preconditions 

as well as the state’s available resources.264 For the individual, the right is a freedom to 

control one’s health and body without interference, including in sexual and reproductive 

matters, as well as an entitlement to specific health-related goods, services and facilities 

and more broadly an effective and integrated health system, which encompass health 

care and the underlying determinants of health.265  

   The right to the highest attainable standard of physical health gives women a right to 

survive pregnancy and childbirth when maternal death can be prevented.266 To this end, 

women are entitled to maternal health care but also to family planning services in order 

to prevent unintended pregnancies that end in maternal death. They are also entitled to 

an equitable, well-resourced, accessible and integrated health system, which is essential 

in order for women to have access to interventions that can prevent or treat pregnancy-

related complications.267 Moreover, women are entitled to the underlying determinants 

of maternal health that will increase their chances of survival. The determinants are, for 

example, participation in health-related decision-making processes, literacy, information 

on sexual and reproductive health, nutrition, non-discrimination and gender equality,268 

water and sanitation.269 Malnutrition can directly cause maternal death while the other 

determinants affect women’s access to health-care services essential for preventing and 

treating pregnancy-related complications.270  

   The right to health has four essential and interrelated elements that apply to all the 

entitlements under the right, including those related to maternal mortality, namely: 

       Availability of functioning health facilities, goods and services in sufficient quantity 

equitably distributed within the country. This requires an adequate number of hospitals, 
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clinics and health professional etc.271 Contraception and the underlying determinants of 

maternal health, such as potable water, sanitation facilities and nutrient food, must also 

be sufficiently available.272 

       Accessibility of the underlying determinants of maternal health and health facilities, 

goods and services. These things must be accessible to everyone without discrimination 

on any of the grounds in Article 2.2,273 and be sensitive to gender and to the cultures of 

indigenous peoples. This is important in order to prevent maternal mortality. It requires 

States to address social, cultural, political and legal factors that influence women’s 

decisions to seek reproductive health-care services and also to address discriminatory 

laws, policies, practices and gender inequalities that prevent women from seeking health 

care.274 The entitlements under the right to health must also be physically accessible, 

especially to women living in rural areas and to those who belong to a vulnerable or 

marginalized group, such as indigenous populations and adolescents. Furthermore, both 

publicly and privately provided maternal health facilities, goods and services must be 

economically accessible to women.275 Payment for health care and the underlying 

determinants of maternal health must be based on the principle of equity so that socially 

disadvantaged groups of women also can afford them.276 The cost of and physical access 

of health-care services often impact women’s decision to seek care and addressing these 

problems will be the key to reducing maternal mortality in many countries.277 Finally, 

information on reproductive health must be accessible to all.278 Women must be 

provided with information that enables them to go safely through pregnancy and 

childbirth, which includes information on signs of pregnancy-related complications and 

on availability of health-care services.279  

       Acceptability of the underlying determinants of maternal health and health facilities, 

goods and services and to all women. These entitlements must be respectful of medical 

ethics and be culturally appropriate, sensitive to gender and life-cycle requirements, and 
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also be designed to respect confidentiality and improve the health status of those 

concerned.280 

       Quality of the maternal-health-care services, facilities, goods and the underlying 

determinants of maternal health. These things must be medically and scientifically 

appropriate and health personnel must be skilled. As the quality of care often impacts 

the result of the medical intervention it also influences women’s decision to seek care.281  

   Article 12.2a requires States parties to take steps necessary for “the provision for the 

reduction of the stillbirth-rate and of infant mortality and for the healthy development of 

the child” in order to achieve full realization of the right to health. States must therefore 

adopt measures aimed at the reduction of maternal mortality, including measures “to 

improve maternal health, sexual and reproductive health services, including access to 

family planning, pre- and post-natal care, emergency obstetric services and access to 

information, as well as to resources necessary to act on that information”.282  

   The Committee has also expressed that in order to eliminate discrimination against 

women States must adopt a comprehensive national strategy for promoting women’s 

right to health throughout their life span. One of the aims with the strategy should be to 

reduce maternal mortality and the strategy should include policies to provide access to a 

full range of high quality and affordable reproductive health-care services. In 

connection to this, the CESCR also stressed the need to remove all barriers to access to 

reproductive health services, education and information in order for women’s right to 

health to be realized.283 Therefore, States must take measures to address women’s lack 

of access to reproductive health care. 

   Moreover, States parties have the responsibility to respect, protect and fulfil the right 

to health under Article 12. The duty to respect requires States to abstain from interfering 

with women’s right to maternal health. For example, States must refrain from limiting 

access to contraceptives and not adopt discriminatory laws on maternal health care.284 

The duty to protect requires States to take measures that prevent third parties from 

interfering with women’s enjoyment of their right to survive pregnancy and childbirth. 

States must in this regard take measures to ensure equal access to maternal health care 

and health-related services provided by third parties; to ensure that birth attendants and 
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other health professionals meet appropriate standards of education, skills and ethical 

codes of conduct; and to ensure that third parties do not interfere with women’s access 

to antenatal and postnatal care and to family planning services or limit their access to 

reproductive health information.285  

   The duty to fulfil requires States to adopt appropriate measures towards the full 

realization of women’s right to survive maternity. To this end, States parties must adopt 

a national health policy that contains a detailed plan on how to realize women’s right to 

survive maternity and ensure that public health infrastructures provide for reproductive 

and maternal health services, particularly in rural areas.286 States must also ensure equal 

access to the underlying determinants of maternal health. They must also ensure the 

appropriate training of birth attendants and other medical personnel as well as the 

provision of a sufficient number of health facilities and maternal-health-care services 

equitably distributed within the country.287 A failure to reduce the rate of maternal 

mortality constitutes a violation of the right to health.288 The CESCR has, however, not 

yet decided on any individual complaint regarding an alleged violation of Article 12 

because the State has failed to reduce the maternal mortality rate in the country. The 

Committee has the competence to receive communications from individuals but has so 

far only decided on one individual complaint, which is not relevant for this thesis.289  

   As the full realization of the right to health requires large amount of resources, States’ 

obligations under Article 12 are subject to progressive realization in accordance with 

Article 2.1. This means that States are under a “continuing obligation to move as 

expeditiously and effectively as possible towards the full realization of article 12” to the 

maximum of its available resources. States are, however, under an immediate duty to 

take deliberate, concrete and targeted steps towards the full realization of the right.290 

Retrogressive measures are not permissible.291 A State that is not utilizing the maximum 

of its available resources towards the full realization of the right to health is violating its 

obligation in this regard.292 “Available resources” are those that can be generated within 

the state, through a progressively structured system of general taxation, and those that 
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could come from international development cooperation and assistance.293 States must 

set aside a significant proportion of government expenditures for health spending in 

their budgets. The health funds must be equitably and efficiently allocated between 

primary, secondary and tertiary health care, with a particular emphasis on primary 

health care.294 There is also an international duty under Article 12 for richer States to 

assist poorer States parties in their progress towards the full realization of the right.295 

    States also have core obligations under Article 12 to immediately ensure the 

satisfaction of the minimum essential level of the right of health.296 The core obligations 

are non-derogable and the State’s failure to ensure them constitutes a violation.297 

Several of the core obligations are of relevance for maternal mortality. The first is the 

obligation to ensure the right of access to health facilities, goods and services on a non-

discriminatory basis, especially for vulnerable or marginalized groups. States must 

therefore ensure that the access of women, especially of indigenous women, to maternal 

health care and family planning services is not hindered by discriminatory laws and 

practices. The second core obligation upon States parties is to ensure access to the 

minimum essential food that is nutritionally adequate and safe. States must thus 

guarantee girls and women access to nutritionally adequate food, which is affordable 

even for poor people, in order to prevent stunting among girls and anemia in pregnant 

women which both can lead to maternal death.  

   The third core obligation upon States is the duty to ensure access to sanitation and to 

an adequate supply of safe and potable water, which are underlying determinants of 

maternal health. Furthermore, States have a fourth core obligation to provide essential 

drugs, including medicines for preventing maternal mortality.298 The fifth core duty is 

the duty to ensure an equitable distribution of all health facilities, goods and services. 

This means that States must ensure that facilities that provide basic and comprehensive 
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emergency obstetric care are distributed throughout the country in accordance with the 

need of such services among women in different regions.299 The sixth core obligation 

under the right to health is the duty to adopt and implement a national public health 

strategy and plan of action partly aimed at reducing maternal mortality and that includes 

methods to monitor progress, such as right-to-health indicators and benchmarks.  

   States also have a core obligation to ensure essential primary health care, which in my 

opinion includes emergency obstetric care and family planning services. As essential 

primary health care implies care aimed at saving lives, it must include emergency 

obstetric care which is essential to save the life of women with pregnancy-related 

complications. Moreover, as States are required to realize core obligations even if they 

have resource constraints it is important that the obligations can be achieved through 

measures that any State should be able to afford. Family planning and maternal health 

care, including emergency obstetric care, are highly cost-effective health interventions, 

in terms of death and disability prevented. Meeting the need for modern family planning 

methods would cost, on average, $1.20 per year per capita while a maternal-health-care 

package with emergency obstetric care costs only $4.20 per capita per year.300 Family 

planning is also part of the selective primary health care model that is widely accepted 

as possible for all States to adopt.301 Furthermore, as opposed to the inclusion of 

antenatal and postnatal care, the CESCR has not explicitly included emergency obstetric 

care and family planning services in States’ duty to ensure reproductive and maternal 

health care, which is a duty of comparable priority to core obligations.302 In my opinion, 

this must be interpreted as that the Committee considers emergency obstetric care and 

family planning services to be part of the core obligation to ensure essential primary 

health care instead of the duty to ensure reproductive and maternal health care.  

   While the core obligations have immediate effect it is uncertain if this is the case with 

the duties of comparable priority to the core obligations. The Center for Reproductive 

Rights considers the obligation to ensure maternal health care to be one of the minimum 
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essential elements of the right to health and therefore to have immediate effect.303 In 

contrast, the OHCHR has expressed that States only have an immediate obligation to 

take steps towards the full realization of the right to health in the context of pregnancy 

and childbirth.304 However, Backman and Hunt, the former Special rapporteur on health, 

have stated that States have a core obligation to ensure a minimum “basket” of health-

related services and facilities, which include sexual and reproductive health services 

including information, family planning, prenatal and postnatal services, and emergency 

obstetric care.305 My opinion is that the obligations of comparable priority to the core 

duties do not have immediate effect. Otherwise, there would be no reason for making a 

difference between the duties. Nevertheless, the expression “of comparably priority” 

must be interpreted as that these obligations must be prioritized by States before other 

right-to-health interventions. As they are next in line after the core obligations for States 

to realize, I consider them to have near to immediate effect. States must, consequently, 

demonstrate that they have prioritized the interventions of comparable priority to core 

obligations and provide convincing explanations if they have not fulfilled them, as they 

are very cost-effective interventions.  

   Two other obligations of comparable priority to core obligations are relevant in the 

context of maternal mortality. The first is the duty to provide education and access to 

information concerning the main health problems in the community, such as maternal 

mortality, including methods of preventing and controlling them. The second obligation 

is to provide appropriate training for health personnel including education on health and 

human rights. Birth attendants must thus be trained to become skilled birth attendants.306 

In conclusion, many of States’ obligations in the context of maternal mortality have 

immediate effect or near to immediate effect. These can be summarized in the duties to 

ensure that maternal-health-care services, health facilities and family planning services 

as well as water, sanitation and nutrition are available and accessible to women. The 

other obligations that States have in the area of maternal mortality are subject to 

progressive realization. This includes the duties to ensure that maternal-health-care 

services, health facilities and family planning services are acceptable and of good 
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quality and to ensure that the other underlying determinants of maternal health than 

nutrition, water and sanitation are available, accessible, acceptable and of good quality.  

 

5.1.2 The International Convention on the Elimination of All Forms of 

Discrimination against Women 

Women’s right to health on an equal basis as men and without discrimination is 

protected in Article 12 of the ICEDAW. The first paragraph regards formal equality.307
 

It requires States to “take all appropriate measures to eliminate discrimination against 

women in the field of health care in order to ensure, on a basis of equality of men and 

women, access to health care services, including those related to family planning”. The 

second paragraph acknowledges women’s need of sex-specific health care services, as 

they are child bearers, in order to achieve substantive equality.308 It requires States to 

”ensure to women appropriate services in connection with pregnancy, confinement and 

the post-natal period, granting free services where necessary, as well as adequate 

nutrition during pregnancy and lactation”. The provision gives women a right to safe 

maternity with the aim to prevent maternal death.309 

   States should interpret women’s right to health “from the perspective of women's 

needs and interests”310 and take sex and gender dimensions of health into consideration 

in health policies and measures. This means addressing women’s particular biological 

needs due to their reproductive function as well as factors that are distinct for women 

because of their socially constructed gender.311 This includes psychosocial312 and socio-

economic factors such as unequal power relationships between women and men that 

affect women’s ability to negotiate on contraceptives and cause malnutrition and ill-

health. Another factor is vulnerability of girls and adolescents to sexual abuse by older 

men and family members that place them at risk of unwanted and early pregnancy.313 

Lack of respect for confidentiality of patient is also a distinctive factor for women that 
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States parties are required to address as it affects women’s will to seek medical care for 

contraception or for incomplete abortions.314 Women’s multiple risk factors of poor 

health throughout their lives are also exacerbated by social practices of gender 

subordination.315 States are therefore required to ensure women’s access to services that 

address risk factors such as unsafe abortion,316 poverty,317 malnutrition and anemia318 

and collect statistics of the conditions and diseases of subgroups.319
 Implicit in Article 

12 is the right to underlying determinants of health as the Committee requires States to 

address those determinants that affect women’s health positively, such as information 

and education,320
 and negatively, such as violence against women.321  

   Moreover, availability, accessibility, acceptability and good quality of services are 

essential elements of women’s right to health in Article 12 of the ICEDAW.322 

Availability is a precondition for accessibility of health services, which States are 

obligated to ensure.323 The CEDAW has expressed that, in order to guarantee women’s 

access to maternal health care and family planning services, States should ensure the 

removal of all barriers to women’s access to services, education and information on 

sexual and reproductive health.324 This includes addressing high fees for maternal health 

care, distance to health facilities and absence of convenient and affordable public 

transport there as well as the requirement that spouse, parent or hospital authorities 

authorize the treatment of a woman.325 Other barriers to women’s access to maternal 

health services are negative attitudes of health workers providing the service and health 

workers that refuse to perform abortion and other procedures, based on conscientious 

objection, without referring the woman to alternative health providers.326  

                                                           
314

 Id at 360, para 12d.  
315

 R J Cook and V Undurraga, supra note 311 at 316.  
316

 CEDAW, Concluding Observations: India, 2 February 2007, UN Doc 

CEDAW/C/IND/CO/3, paras 40-41.  
317

 CEDAW, Concluding Observations: Colombia, 2 February 2007, UN Doc 

CEDAW/C/COL/CO/6, paras 30-31.  
318

 CEDAW, Concluding Observations: Myanmar, 7 November 2008, UN Doc 

CEDAW/C/MMR/CO/3, paras 38-39.  
319

 CEDAW, General recommendation No 24, supra note 207 at 359-360, paras 9-10. 
320

 Id at 361, para 13. 
321

 Id at 361, para 15. 
322

 H Sinding Aasen, supra note 307 at 303.  
323

 R J Cook and V Undurraga, supra note 311 at 318. 
324

 CEDAW, General recommendation No 24, supra note 207 at 364, para 31b. 
325

 Id at 362, para 21. 
326

 Id at 360, para 11. 



64 

 

   In addition to ensuring women access to health services without discrimination on the 

ground of sex, States must also ensure access without discrimination on any other 

prohibited ground as the Committee has expressed that special attention should be given 

to the health needs and rights of women belonging to vulnerable and disadvantaged 

groups of women.327 Furthermore, the CEDAW has required States parties to report on 

measures taken to ensure that maternal-health-care services are acceptable to women. 

This requires that services are delivered in such a way that ensures that the woman has 

given her fully informed consent, respects her dignity, guarantees her confidentiality 

and is sensitive to her needs and perspectives.328 Women also have a right to 

information about health services and counselling about treatment options, which is 

provided in a language and way that the woman understands.329
 States should also 

ensure to women access to high quality health services.330 

   States are free to decide what measures to take in order to comply with the obligation 

to take measures to eliminate discrimination against women in health care and to ensure 

equal access to health care services. However, the CEDAW decides if the measures 

taken by the state are appropriate and adequate.331
 The measures must be based on 

scientific and ethical research and assessment. The health policies that States adopt must 

be action and result-based and include indicators, benchmarks and timelines and ensure 

adequate resources for all actors involved. All programmes and policies that affect 

women’s health should have a gender perspective and women should be involved in the 

planning, implementation and monitoring of these programmes and policies.332  

   The CEDAW has also recommended States to take specific measures that are relevant 

for the prevention of maternal mortality. States have been urged to increase the 

knowledge of and access to a range of affordable contraceptives and implement 

comprehensive family planning programmes.333 They have also been called upon to 
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widely disseminate information about family planning and to include sex education in 

school curricula.334 Moreover, to address the problems of teenage pregnancy States 

should develop special programmes in which adolescents are educated about sex and 

reproduction by professionally trained personnel that respect their privacy and 

confidentiality.335 The Committee has also urged States to implement a comprehensive 

national strategy to promote women’s health throughout their lifespan, including 

interventions aimed at the prevention of maternal mortality.336  

   Furthermore, in order to reduce maternal mortality States are obligated to ensure 

affordable access to emergency obstetric care,337 including quality emergency care for 

the treatment of complication from unsafe abortion.338 States must provide women with 

free childbirth, antenatal and postnatal services when they cannot afford them if this is 

necessary to prevent maternal death.339 The CEDAW has also urged States to ensure that 

births are attended by skilled birth attendants340 and that health workers are 

professionally trained on women’s health and human rights.341 States should prioritize 

the prevention of unwanted pregnancy through family planning and sex education and 

the reduction maternal mortality through antenatal and safe motherhood services.342
  

   States parties have the obligation to respect, protect and fulfil women’s right to 

maternal health care and to ensure that laws, executive action and policy comply with 

these obligations.
343

 To respect women’s right to health States must refrain from 

obstructing action taken by women in pursuit of their health goals. States are therefore 

not allowed to restrict women’s access to health services and clinics because they are 

women, unmarried or lack authorization of spouses, partners, parents or health 
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authorities. States must also amend laws that criminalize procedures that only women 

need and that punish those who undergo such procedures.
344

 States have for this reason 

been recommended to, when possible, amend punitive laws on abortion.
345

  

   The duty to protect women’s right to health requires States to take actions to prevent 

and sanction violations of rights by private actors. This was also highlighted in Alyne da 

Silva v Brazil, which has been closely examined in subchapter 4.1.2. The Committee 

requested the State of Brazil to ensure that adequate sanctions are imposed on health 

professionals who violate women’s reproductive health rights.346 To this end, States 

must put in place a system that ensures effective judicial action.347 Moreover, as 

women’s access to health services can be negatively affected if health care is privatized 

States must monitor privatization of the health sector carefully.348 In the decision against 

Brazil the State was recommended to ensure that private health-care facilities comply 

with relevant national and international standards on reproductive health care.349 

   The obligation to fulfil women’s right to maternal health care requires States to take 

appropriate legislative, judicial, administrative, budgetary, economic and other 

measures to the maximum extent of their available resources. The CEDAW has 

expressed that high maternal mortality rates and a high unmet need for family planning 

indicates that States are breaching their duties to ensure women access to health care. 

States must report on what they have done to address the magnitude of preventable 

maternal mortality. States have also been urged to take measures to reduce maternal 

mortality.350  

   Additionally, States must ensure that women in practice have access to legal and safe 

abortion services. To this end, States have been urged by the CEDAW to improve 

access to safe abortion services and as a result reduce maternal mortality.
351

 States must 

also put in place a legal framework that allow women to exercise their right to abortion 

(when legal) under conditions that guarantees legal security for the woman and the 

                                                           
344

 Id at 361, para 14. 
345

 Id at 365, para 31c. 
346

 CEDAW, Alyne da Silva Pimentel Teixeira v Brazil, supra note 210 at para 8.2e. 
347

 CEDAW, General recommendation No 24, supra note 207 at 361, para 13.  
348

 CEDAW, Concluding Observation: Italy, 15 February 2005, UN Doc CEDAW/C/ITA/CC/4-

5, para 33. 
349

 CEDAW, Alyne da Silva Pimentel Teixeira v Brazil, supra note 210 at para 8.2d. 
350

 CEDAW, General recommendation No 24, supra note 207 at 361-362, para 17. 
351

 CEDAW Concluding Observations: Colombia, 2 February 2007, UN Doc 

CEDAW/C/COL/CO/6, para 23, India, 2 February 2007, UN Doc CEDAW/C/IND/CO/3, para 

41 and Ghana, 25 August 2006, UN Doc CEDAW/C/GHA/CO/5 para 32. 



67 

 

health professional who performs the abortion. This framework must include a 

mechanism for rapid decision-making to limit to the extent possible the risks to the 

health of the pregnant woman and her opinion must be taken into account, the decision 

be well-founded and include a right to appeal.
352

  

   This was established by the Committee in LC v Peru that regarded a 13-years-old girl 

who was refused therapeutic abortion although it was legal and her condition called for 

it. She had been repeatedly raped and had become pregnant and subsequently she had 

tried to commit suicide. The suicide attempt led to an injury for which she needed spinal 

surgery. The surgery was, however, postponed as she was pregnant and the surgery 

might injure the foetus. Her application for a therapeutic abortion was also denied.
353

  

   The CEDAW found that Peru had violated LC’s right to health care as she, because 

she was pregnant, had had no “access to an effective and accessible procedure allowing 

her to establish her entitlement to the medical services that her physical and mental 

condition required…[including] the spinal surgery and the therapeutic abortion.” The 

Committee considered it to be even more serious due to LC being a minor and a victim 

of sexual abuse, which had resulted in her attempted suicide that demonstrated the 

amount of mental suffering she had experienced.
354

 It also noted that the State’s failure 

to protect women’s reproductive rights and establish legislation to recognize abortion on 

the ground of sexual abuse and rape contributed to LC’s situation.355 The State was 

urged to review its legislation with a view to decriminalizing abortion when pregnancy 

is the result of rape or sexual abuse. It was further urged to adopt education and training 

programmes to encourage health providers to change their attitudes and behavior 

towards adolescent women seeking reproductive health services and to adopt guidelines 

to ensure that health services are available and accessible in public facilities.356  

   Some of the obligations under Article 12 have immediate effect. States must 

immediately identify and abolish discriminatory laws, policies and health-care practices 

that are barriers to women’s equal access to health care services. States must also 

immediately ensure availability of health care services that only women need such as 

those related to pregnancy and complications of pregnancy. Of immediate effect is also 

the obligation to eliminate discrimination against particular subgroups of women that, 
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for example, have been harmed because the State has failed to ensure sufficient 

distribution of health services. The duties that rise from Article 12.2 are also immediate 

as States must “ensure” to women appropriate services in connection with pregnancy, 

childbirth and the postpartum period, and grant free services when necessary, as well as 

to ensure adequate nutrition during pregnancy and lactation.357 This includes emergency 

obstetric care services. To summarize, under Article 12 of the ICEDAW States must 

immediately ensure women available and accessible maternal-health-care services and 

nutrition during pregnancy and lactation. This means that States’ other duties under the 

right to health are subject to progressive realization namely, the duties to ensure that 

maternal-health-care services is acceptable and of good quality and to ensure that 

contraception and other maternal-health-related goods and the underlying determinants 

of maternal health are available, accessible, acceptable and of good quality.    

 

5.1.3 The Inter-American System on Human Rights  

Article 10.1 of the Protocol of San Salvador stipulates that “[e]veryone shall have the 

right to health, understood to mean the enjoyment of the highest level of physical, 

mental and social well-being”. The exact content of the provision has not been 

established, as opposed to its counterpart in the CESCR. Nevertheless, the writers of the 

Article must have intended for it to be extensive as the words “physical mental and 

social well-being” correspond to the words in WHO’s all-encompassing definition of 

health.358 In my opinion, this indicates that the right to health in the Protocol is at least 

as comprehensive as Article 12.1 of the ICESCR. Article 10.2 stipulates that health 

should be recognized as a public good. 

   The scope of the right to health has been established to some extent through reports, 

cases and progress indicators359 that States must use in their reports on the progressive 

measures they have taken to ensure respect for the right to health and other rights in the 

Protocol of San Salvador in accordance with Article 19.1. The progress indicators are 

used to determine distance between the actual level of realization of the rights and the 
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full realization of the rights.360 Therefore, the progress indicators give insight to the 

scope of right to health and what duties States parties have in this regard.  

   Several of the indicators concern the right to health in Article 10.1 of the Protocol in 

the context of maternal mortality. The indicator on maternal mortality rate among 

different groups of women361 reveals that women have a right to survive maternity and 

that States must ensure that women, no matter how old they are and whether they live in 

rural or urban areas, have education or are poor or rich, do not die from preventable 

maternal causes. Another set of indicators362 implicates that Article 10.1 gives women a 

right to access to clean water, basic sanitation services and nutritionally adequate food, 

which are underlying determinants of maternal health, and that States have a duty to 

ensure women’s access to these things. The indicators on contraception prevalence and 

unwanted fertility rate disclose that women have a right to family planning services and 

that States must guarantee women’s access to family planning services.  

   Furthermore, women have a right to skilled birth attendance and antenatal care as one 

indicator regards professionally assisted births and another one regards the number of 

women who receive prenatal care. States should therefore guarantee women’s access to 

antenatal care and skilled birth attendance. Another set of indicators implicate that 

States must ensure the availability and accessibility of health services, doctors, nurses 

and essential drugs in both urban and rural areas.363 There is also one indicator on 

estimates of illegal abortions. I interpret this as that States are obligated to ensure that 

women do not feel the need to seek illegal and unsafe abortions. The first reports on 

what progressive measures States have taken in this area are due in June 2016.364  

   When it comes to contentious cases, the Commission and the Court does not have the 

competence to determine cases concerning claims solely based on Article 10.1 of the 
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Protocol of San Salvador.365
 However, the Commission has established that it can 

consider the Protocol, including Article 10.1, “in the interpretation of other applicable 

provisions, in light of the provisions of Articles 26 and 29 of the American 

Convention”.366 In my opinion, three cases are relevant for the right to health in the 

context of maternal mortality. In Jorge Odir Miranda Cortez v El Salvador367 27 

persons with HIV/AIDS claimed that the State had violated their right to health under 

Article 26 of the ACHR by not providing them, free of charge, with the tripe therapy 

medication that they needed to survive and to improve their quality of life.  

   The IACHR stated in the case that States have a general obligation to strive constantly 

for the realization of economic, social and cultural rights and to not adopt regressive 

measures in respect of the level of development achieved.368 Economic, social and 

cultural rights have both an individual and a collective dimension and the progressive 

development should be measured by the increasing coverage in the overall population of 

the rights in general. It should not be measured by the increasing coverage in a very 

limited group of persons who are not necessarily representative of the prevailing overall 

situation.369 The Commission considered that the State had satisfactorily demonstrated 

that it took the steps it reasonably could to provide medical treatment to the petitioners 

and that the measures were sufficiently expeditious to accomplish that aim effectively. 

As the State had progressively broadened the free coverage to other persons with HIV 

during this period and the petitioners had not alleged any suspension of the benefits they 

were already receiving, which would have been a regressive measure, the IACHR found 

that the petitioners’ right to health had not been violated.370  

   If States are required under the right to health to provide free antiretroviral drugs to 

persons with HIV/AIDS because the drugs are essential to their survival, States must 

also be obligated to provide free emergency obstetric care and the drugs that are 
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necessary to prevent maternal death. States’ compliance with this progressive obligation 

must then be measured by the increased coverage of free emergency obstetric care and 

drugs to prevent maternal mortality on a general level and not among a limited number 

of women, as long as someone’s access to such care and drugs is not withdrawn. 

   In Paulina del Carmen Ramírez Jacinto v Mexico371 a 14 years old girl had been raped 

and had become pregnant, as she had not been informed of the possibility of emergency 

contraception, and therefore she wanted to undergo an abortion that she was legally 

entitled to. However, the abortion was delayed due to refused authorization by the 

Prosecutor Services and then due to delays in the hospital because of absence of staff, 

among other things. Paulina and her mother had also been pressured by the State 

Attorney General to change their minds about the abortion, who took them to a priest. 

They had also been shown abortion videos to be scared off. Subsequently, the mother 

had received biased and imprecise information about the risks of the procedure by the 

doctors, which made her cancel her daughter’s abortion. The petitioners further claimed 

that the absence of regulations that allow rape victims to exercise their right to an 

abortion forced teenagers to become mothers, which is very risky.372  

   The case was settled through a friendly settlement but the IACHR emphasized that 

women cannot fully enjoy their human rights if they do not have timely access to 

comprehensive health-care services and to information and education on health-related 

issues.373 This implies that States are required to address factors that hinder women’s 

timely access to reproductive health services in order to ensure to women their right to 

access to health care. This includes the right to be adequately informed of her choices, 

such as to take emergency contraception or make an abortion. Furthermore, this case 

shows that when there is a legal right to abortion, States are under a duty to ensure that 

women actually can exercise their right in practice and that there are legal and safe 

abortion services available and accessible.  

   The third case, María Mamérita Mestanza Chávez v Peru374, also ended in a friendly 

settlement. The indigenous woman María was forced to undergo sterilization after 

harassment and threats and this resulted in her death. Among other things, the State 
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undertook to eliminate discriminatory practices; to respect women’s autonomy; to 

punish human rights violators; to train health personnel in reproductive rights and 

gender equality; and to establish rules that ensure that health personnel respect the right 

of informed consent. In my opinion, all the measures that the State undertook to adopt 

are measures that States should take in order to realize women’s right to health. The fact 

that the IACHR approved of the friendly settlement indicates that all States should take 

these measures in order to avoid violations of women’s reproductive-health rights. 

   Moreover, the IACtHR has considered the right to health under the rights to personal 

integrity and to life as these rights are directly and immediately linked to human health 

care.375 The Court has expressed that, in order to protect the rights to life and personal 

integrity, States are under a duty to supervise and regulate all activities related to the 

health care given to the individuals under their jurisdiction, regardless of whether the 

entity giving such health care is of public or private nature.376  

   The Commission has also linked the right to health to the right to personal integrity in 

the report “Access to Maternal Health Services from a Human Rights Perspective”.377 It 

explained that “the right to personal integrity in the area of health is closely related to 

the right to health given that the provision of adequate and timely maternal health 

services is one of the principal ways to ensure women’s right to personal integrity”378. 

States, therefore, have a duty under the right to personal integrity to respect the right to 

health and must guarantee that women enjoy the right to the highest possible level of 

physical and mental health without discrimination in the context of maternal mortality. 

Taking deliberate, concrete steps towards the full realization of the right to health for 

everyone is necessary in order for States to achieve the full effect of the right to 

personal integrity.379  

   I interpret these statements as that the scope of the rights to health and to personal 

integrity overlaps to a large extent in the context of access to maternal health services. 

For this reason, what the Commission has stated in the report about States duties under 

the right to personal integrity in the area of access to maternal health services is 

applicable to States’ obligations under the right to health as well. Consequently, it can 
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be deduced from the report that the right to health gives women a right to equal access 

to the health services that they need during pregnancy and the postpartum period as well 

as to other services and information related to maternity and reproduction throughout 

their lives.380 The services must be available, accessible, acceptable and of good quality. 

This includes access physically, economically and without discrimination as well as to 

information regarding health-related issues. There should be no other barriers to 

women’s access to maternal and reproductive health services.381 

   In the report the IACHR lists several obligations that the States have in order to 

ensure women’s access to maternal health services. For example, States must collect 

statistics to be able to adopt plans and programs towards the full realization of the right 

to health.382 All policies that are related to the protection of maternal health should have 

a gender perspective. States must also strengthen the institutional capacity to guarantee, 

with adequate financing, women’s access to professional care during pregnancy, 

delivery and the postpartum period, and particularly to emergency obstetric care. These 

services must respect women’s specific needs and cultural preferences and States should 

adapt the services to the traditions, beliefs and expectations of indigenous women. 

States must also create adequate referral systems for obstetrical emergencies.  

   Moreover, all barriers that may limit women’s access to maternal health services 

should be eliminated. States are also obligated to adopt nutrition programs for women 

before, during and directly after pregnancy. Specific programs should also be adopted to 

improve the maternal health of adolescents and these programs must respect their right 

to privacy and confidentiality and address the particular needs of adolescents. Health 

professionals must be trained on the protection of women’s rights in health services.383 

These obligations are subject to progressive realization which means “the gradual 

advancement in the creation of the conditions necessary to ensure the exercise of an 

economic, social, or cultural right”.384 

   States also have obligations that have immediate effect. Article 10.2 of the Protocol of 

San Salvador stipulates that States must ensure essential primary health care that is 

made available to all individuals and families in the community. This includes maternal 

health care as the IACHR has expressed that States must implement measures to ensure 
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that women have effective access to emergency obstetric care, antenatal and postnatal 

care, as well as other measures to reduce preventable maternal deaths.385 The benefits of 

health services must also be extended to all individuals under the State’s jurisdiction, as 

stipulated in Article 10.2b of the Protocol. States are also obligated under Article 10.2f 

to satisfy the health needs of the highest risk groups and of those how are the most 

vulnerable due to poverty. This means that States should guarantee access to maternal 

health care for women who are at greater risk of maternal death and therefore subject to 

discrimination, which includes indigenous and afro-descendant women and adolescents, 

as well as women living rurally and in poverty.386
  

   Furthermore, Article 10.2c-d requires States to ensure universal immunization against 

the principal infectious diseases, which can indirectly cause maternal deaths, and to 

ensure the prevention and treatment of diseases, such as anemia that can cause maternal 

death. Finally, Article 10.2e stipulates that States must immediately ensure that the 

population is educated on the prevention and treatment of health problems, such as 

maternal mortality. States should also educate users on health services and provide 

information on their rights as patients and on family planning and reproductive health.387
 

   In the report on access to maternal health services the IACHR has stated that States 

must immediately ensure access to health services without discrimination and on an 

equal basis for men and women. They must further prioritize the identification and 

allocation of human and material resources to work for the removal of all barriers to 

access to health services. States must immediately ensure that maternal health policies, 

plans and programmes are designed and implemented with the participation of women. 

The last obligation of immediate effect that States parties have is to ensure timely access 

to effective judicial remedies for women who claims that the State has not met its 

obligations in this area.388 

   To conclude, States parties to the Protocol of San Salvador must immediately ensure 

women availability and accessibility of maternal-health-care services, including skilled 

birth attendance, antenatal and postnatal care and emergency obstetric care in order to 

comply with their obligations under the right to health in Article 10. Consequently, the 

other obligations are subject to progressive realization, which includes the duties to 
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ensure acceptability and good quality of maternal-health care services and to ensure 

availability, accessibility, acceptability and good quality of the underlying determinants 

of maternal health and health-related goods, such as contraceptives.  

   Consequently, the provisions on the right to health in both the ICESCR, the ICEDAW 

and the Protocol of San Salvador impose the obligation upon States parties to 

immediately ensure women availability and accessibility of maternal-health-care 

services. Moreover, States parties to the ICESCR and the ICEDAW are obligated to 

immediately ensure availability and accessibility of nutrition, but only during pregnancy 

and lactation under the ICEDAW. Finally, only States parties to the ICESCR are 

obligated to immediately ensure availability and accessibility of family planning 

services. The other duties under the right to health in the context of maternal mortality 

are subject to progressive realization under all three human rights instruments.  

 

5.2 The Guatemalan State’s Compliance with its Obligations under the 

Right to Health 

5.2.1 Introduction  

As established in previous chapters, States parties to the ICESCR, the ICEDAW and the 

Protocol of San Salvador have several obligations under the right to health in the 

context of maternal mortality, which are of both immediate and progressive nature. In 

this chapter, I will analyze some of the obligations under the right to health that have 

immediate effect under at least one of the three human rights treaties and that have not 

already been analyzed under the right to life, as the scope of the two rights in the 

context of maternal mortality overlap to some extent.  

 

5.2.2 The Duty to Use the Maximum of Available Resources 

States must use the maximum of their available resources toward the full realization of 

all economic, social and cultural rights, including the right to health. This requires that 

States generate the resources that are available in their country through a progressively 

structured system of general taxation. An adequate amount of the collected resources 

must be allocated towards the progressive realization of the right to health.389 In a 

progressively structured taxation system taxes are levied in an equitable way so that 
                                                           
389

 CESR and ICEFI, Rights or Privileges (English), supra note 293 at 10. UN GA, Interim 

report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health, supra note 293 at para 6. 



76 

 

taxpayers contribute according to their ability to pay. Wealthier taxpayers should 

therefore have a higher tax burden than poorer taxpayers. This means that if a state 

utilizes consumption taxes these should not disproportionately burden the poor.390 

   However, the Guatemalan taxation system is structured in such a way that the State is 

not capable to generate the necessary revenue. The tax burden is low and unequally 

distributed since 75% of the levied taxes come from consumption taxes that affect the 

poor disproportionally. Tax exemptions and privileges for some of the country’s most 

profitable business sectors further undermine the equity and effectiveness of the 

taxation system.391 The CESCR has criticized Guatemala for having an insufficient tax 

collection that considerably limits the available resources for realizing economic, social 

and cultural rights. It has urged the Guatemalan State to pursue an adequate, progressive 

and socially equitable tax policy that improves tax collection so that sufficient resources 

are ensured for implementing economic, social and cultural rights.392 The Special 

Rapporteur on health has also noted that the country’s low taxation rate has limited the 

State’s resources.393 Moreover, the Center for Economic and Social Rights and the 

Central American Institute of Fiscal Studies have in their report expressed that the 

Guatemalan tax system does not collect or distribute resources in such a way that it is 

possible for the State to comply with its obligation to realize economic and social rights 

progressively.394 Therefore, I must draw the conclusion that the Guatemalan State is not 

generating those resources that are available in the country through its tax system.  

   States must prioritize health in the State budget and set aside a significant portion of 

general government expenditures towards health. The health funds must, in the least, 

cover the fulfilment of the core obligations under the right to health in order for States 

to not be violating its obligation in this regard.395 Guatemala has insufficient health 

funding and only 16% of the governments expenditures are spent on health,396 which, in 

                                                           
390

 UN GA, Interim report of the Special Rapporteur on the right of everyone to the enjoyment 

of the highest attainable standard of physical and mental health, supra note 293 at paras 16 and 

18.  
391

 CESR and ICEFI, Rights or Privileges (English), supra note 293 at 17. 
392

 CESCR, Concluding observations: Guatemala, 9 December 2014, UN Doc 

E/C12/GTM/CO/3, para 8. 
393

 Human Rights Council, Report of the Special Rapporteur on the right of everyone to the 

enjoyment of the highest attainable standard of physical and mental health, Anand Grover: 

Mission to Guatemala, 16 March 2011, UN Doc A/HRC/17/25/Add2, para 8. 
394

 CESR and ICEFI, Rights or Privileges (English), supra note 293. 
395

 UN GA, Interim report of the Special Rapporteur on the right of everyone to the enjoyment 

of the highest attainable standard of physical and mental health, supra note 293 at paras 7-8.  
396

 C Lao Pena, supra note at 156 and 4. 



77 

 

my opinion, is not a significant portion of the total. The CESCR has stated that the 

health budget is insufficient to provide the entire population with adequate coverage and 

has recommended the Guatemalan State to increase the health-care budget.397 Critique 

on the low public spending on health care has similarly come from the IACHR, which 

has blamed the low health standards in the country on this low public spending of health 

care.398 The Special Rapporteur on health has also linked the low health indicators in the 

country, in comparison to other countries in the region, to the low public expenditure on 

health. It has also stated that the public resources that are spent on health could be better 

allocated on primary health care rather than on tertiary health care.399 Consequently, the 

Guatemalan State is not allocating adequate funds towards the full realization of the 

right to health. In conclusion, the Guatemalan State is not complying with its obligation 

to use the maximum extent of its available resources. I therefore consider the 

Guatemalan State to be violating its obligations under the right to health in this regard.  

 

5.2.3 The Duty to Ensure Access to the Adequate Nutrition 

Both the Protocol of San Salvador, the ICEDAW and the ICESCR obligate States to 

take measures to ensure women and children access to nutritionally adequate food. This 

obligation is of immediate effect for the whole lifespan under the CESCR and during 

the period of pregnancy and lactation under the CEDAW. The Guatemalan State must 

therefore ensure women and girls access to nutritionally adequate food immediately. 

Both girls and women in the country have a limited access to nutritionally adequate 

food.400 This is revealed by the high rate of chronic malnutrition among young girls and 

the high rate of pregnant women with anemia, as stated in subchapter 3.2.3.  

   The Special Rapporteur has expressed concern over the deprivations in regard to 

access to an adequate supply of nutrious food in the country, especially among the 

vulnerable and marginalized groups, and the fact that the level of chronic malnutrition is 
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one of the highest in the world.401 The access to nutritionally adequate food is to a large 

extent limited by poverty. Poor families cannot afford to buy nutritious food and instead 

they eat food that contains few nutrients. Peasants that grow food for their own use do 

often not produce enough food for themselves and as they do not earn any money they 

cannot buy the food that is missing. In this way people often eat an unvaried diet and 

too little food. Inequalities in access to land also mean that many families cannot grow 

their own food and therefore have limited access to food.402 Furthermore, Guatemala is 

often struck by food crisis due to natural disasters and has to import a large portion of 

the food.403 In conclusion, it is obvious that the Guatemalan State is far from ensuring 

access to nutritionally adequate food for all and it is therefore not fulfilling its core 

obligation in this regard. This is therefore another of its obligations under the right to 

health that the Guatemalan State is violating. 

 

5.2.4 The Duty to Ensure to Women Maternal-health-care services 

Another obligation that States have under the right to health which has immediate effect 

in all three instruments is the duty to ensure to women maternal-health-care. This means 

that States must ensure that antenatal and postnatal care and childbirth care are 

accessible to all women under the State’s jurisdiction. Childbirth care is care that is 

provided by a skilled birth attendant in a health facility. In order to enable all women’s 

access to maternal-health-care services the Guatemalan State must provide a sufficient 

number of services. However, there are not an adequate number of childbirth-care 

services in order to meet the need of the Guatemalan population.404 Consequently, the 

quantity of the childbirth-care services is not in accordance with the Guatemalan State’s 

obligation in this regard. Furthermore, in addition to ensuring a sufficient quantity of 

childbirth care services, the State must ensure that the facilities offering childbirth 

services are distributed throughout the country according to the need of the population. 

However, the facilities are unequally distributed as they are mainly located in urban 

areas and in regions with low rates of maternal mortality.405 The Guatemalan State’s 
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failure in both these regards means that it has not complied with its obligation to ensure 

the availability of childbirth services.  

   A comparison of the number of health facilities in each department of the country and 

the population size of the departments reveals that not all departments have a sufficient 

number of health facilities providing antenatal and postnatal care services.406 However, 

antenatal and postnatal checkups are also provided by mobile health teams that visit 

rural communities which are predominantly indigenous and poor and that lack access to 

the Ministry of Health’s health-care services.407 This means that it is possible that there 

are enough antenatal and postnatal-care services available even though there is not an 

adequate number of health facilities in all departments of the country. As there is an 

element of uncertainty in this matter it is impossible to determine if the Guatemalan 

State is in compliance with its obligation in this regard.  

   Moreover, the State has the duty to ensure that women have access to maternal health-

care services physically, economically and without discrimination and that they are 

informed of the availability of services as well as the benefits of receiving such care. 

Women’s access to maternal health care services without discrimination will be 

analyzed in the subchapter 7.3.3. Statistics on women’s use of maternal health-care 

services can give an indication on whether or not women have access to them. The 

number of women who makes at least one antenatal visit is relatively high. However, 

that 93.4% of pregnant women make at least one antenatal visit408 does not necessarily 

mean that the services are physically accessible to them. A woman can travel for long 

distances to receive antenatal care as this is not an urgent matter like when there is an 

obstetric emergency. Moreover, the fact that only 66% of pregnant women make at least 

four antenatal visits,409 which the WHO has declared as an adequate number of visits, 

could, in my opinion, mean that these services are not adequately accessible to women. 

Women might be unwilling to make the adequate number of antenatal visits because 

they cannot afford that many visits, the services are too far away, they are not informed 

that four visits are recommended or that they found the quality of services to be poor.  
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   Furthermore, only a fourth of Guatemalan women receive postnatal care.410 Figures 

are slightly better for urban-living women and non-indigenous women. The only groups 

of women that have a relatively high rate of usage of postnatal services are women with 

superior education and women that belong to the group that has the highest family 

income in the country. Of these women 68.9% respectively 57.3% use postnatal care 

services. In my opinion, this strongly suggests that women have a low usage rate of 

postnatal-care services because they have not been informed of the benefits of postnatal 

care and not because of physical access or culture. This explains why well-educated 

women are more likely to receive postnatal care. It is also probable that the richest 

women are well-educated and therefore use postnatal care to a larger extent.  

   The usage rate of childbirth services is also low as only half of pregnant women in 

Guatemala give birth at a health facility attended by a skilled birth attendant.411 In a few 

departments and among poor women and women without education as little as one in 

five women give birth in a health facility with the attendance of a skilled birth attendant. 

Rural-living women more often than urban-living women give birth at home 

accompanied by a traditional birth attendant. This indicates that women’s use of 

childbirth services is affected by physical and economical access as well as whether or 

not women are informed of the benefits of skilled birth attendance. It cannot possibly 

only be because women simply prefer comadronas since, for example, as much as one 

in four women in one department of the country is neither accompanied at birth by a 

skilled birth attendant nor a traditional birth attendant.412 

   The Ministry of Health has stated that the low usage rates of maternal-health-care 

services is the result of many years of inequality in access to health services, especially 

for indigenous women living rurally with the worst socioeconomic conditions. It has 

explained that departments with large rural and indigenous populations and many 

uneducated people have limited opportunities of accessing maternal health care services 

due to infrastructure and socioeconomic factors.413 In a similar manner the CESCR 

noted that there are considerable disparities in access to health care services between 

various regions of the country and stated that this mainly affects the indigenous 

population living in poverty and extreme poverty.414 This has also been brought up by 
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the CEDAW that has expressed concern of the fact that vulnerable groups of women, 

particularly in rural areas, still have difficulties in accessing reproductive health-care 

services.415 Both Committees have recommended the Guatemalan State to increase the 

coverage and accessibility of health-care services provided by the State, including 

reproductive health services, in rural areas and areas where indigenous peoples live.416 

In a similar manner the IACHR has noted limitations in access to reproductive health 

care and has recommended the State to take additional measures to provide 

comprehensive health care services.417  

   Vulnerable groups of women have limited access to maternal health services due to 

several factors. They only have access to the public network of health services as the 

private facilities are too expensive for most of the Guatemalan population.418 However, 

as the CESCR has explained, the public network of health services does not provide 

adequate coverage for the entire population due to the insufficient health budget.419 This 

means that these groups of women have an inadequate number of health services to 

access, which, in my opinion, probably means that services are available in fewer 

locations and that waiting times are longer. As most women do not have access to 

private health facilities it also means that the facility nearest to a woman’s home might 

be inaccessible for her and that she is forced to travel to a public health facility located 

further from her home. If a poor woman has to travel far to reach a health facility and 

then wait a long time to receive maternal health care, this means that she would lose 

valuable time seeking care that she instead could use to work to support the family. In 

addition, the cost of travel and care can be unbearable for women living in poverty. In 

this way poor physical access combined with poverty can limit women’s access to 

maternal health care services.  

   Many poor women live rurally and as health facilities are located far away and the trip 

there is long and expensive due to a bad road network they have inadequate physical 

access to maternal health services.420 Poor families often do not have access to a vehicle 

and the public buses are often in poor condition. Therefore many people have to walk 
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for one hour to reach the nearest health facility.421 Neither the buses nor the walking is 

appropriate for a woman who is about to go into labor, which is probably one of the 

reasons for why half of the Guatemalan women choose to give birth at home instead. 

There is evidently a correlation between regions with few passable roads and limited 

access to public transportation and regions with lower rates of deliveries in health 

facilities by a skilled birth attendant.422 Geographical access is usually a strong 

determinant for a woman’s decision to seek maternal health care in the formal sector.423 

It is therefore likely that insufficient physical access has contributed to women’s low 

usage of childbirth services and other maternal health-care services. The Special 

Rapporteur on health has noted the difficulties in physical accessibility of health care 

for the rural population and has urged the State to increase the physical accessibility of 

health-care services.424 To conclude, all women in Guatemalan do not have sufficient 

access to maternal health care, at least not physical access to such care. Therefore the 

Guatemalan State has not ensured every woman access to maternal health care and is in 

violation of its obligation under the right to health in this regard.  

  

5.2.5 Conclusion  

The Guatemalan State is violating all the obligations under the right to health that I have 

analyzed in this chapter. Despite the fact that these obligations have immediate effect, 

the State is nowhere near ensuring everyone’s access to nutritionally adequate food and 

to the maternal health care that is essential in order to prevent maternal mortality. Since 

the Guatemalan State spends too little of its resources on realizing the right to health 

and as the tax system does not enable the State to collect more resources that could be 

spent on health care, it is impossible for the State to meet even its immediate and most 

basic obligations under the right to health in the near future. The State’s failure to 

comply with its duties under the right to health in the context of maternal mortality and 

the continuing insufficient public spending on health means that there probably will not 

be any significant improvement in the country’s maternal mortality rate any time soon. 
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6 The right to Education and Maternal Mortality 
 

6.1 Introduction  

The right to education plays an important role in protecting women from maternal 

death. Education equips women with the tools they need to prevent pregnancy-related 

complications and to seek timely health care when this is necessary to avoid maternal 

death. It further gives them knowledge about maternal health, the importance of 

nutrition, the benefits of birth spacing and contraception as well as how to recognize 

warnings signs during pregnancy and the postpartum period. Girls also learn literacy 

through education and this enables them to assimilate written information regarding 

reproductive and maternal health and health facility hours etc. Moreover, education 

empowers girls to make their own decisions regarding reproduction, sexuality and 

health care and it also gives girls enhanced capacity to negotiate safe sex. Finally, 

education helps women to enjoy and claim their other human rights. For these reasons, 

the provision of education for girls is a key intervention to reduce maternal mortality.425  

 

6.2 The Human Rights Treaties  

6.2.1 The International Covenant on Economic, Social and Cultural Rights  

Article 13.1 of the ICESCR stipulates that States parties recognize everyone’s right to 

education. This includes a right to primary, secondary and higher education as well as to 

fundamental education. Primary education shall be compulsory for both girls and boys 

and be available free to all, as laid out in Article 13.2a. It must satisfy the basic learning 

needs of children.426 This means that children must be taught literacy, oral expression, 

numeracy, problem solving and other essential learning tools as well as the knowledge, 

skills, values and attitudes required by humans to, for example, be able to survive and to 

make informed decisions.427 Since primary education shall be free no fees or other direct 
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costs can be imposed on the child or the parents. Indirect costs such as the obligation to 

wear a school uniform can be impermissible as well, depending on the case.428 

   Secondary education shall complete basic education and consolidate the foundations 

for life-long learning and human development.429 It must be made available and 

accessible to everyone by every appropriate means according to Article 13.2b. Higher 

education must also be made available to everyone, but based on the capacity of the 

individual, as stipulated in Article 13.2c. This means that all the person’s relevant 

expertise and experience should be taken into account.430 Free secondary and higher 

education shall be introduced progressively in accordance with Article 13.2b-c. Lastly, 

everyone that has not received or completed primary education has a right to 

fundamental education according to Article 13.2d.  

   Education on all levels must be available, accessible, acceptable and adaptable.431 All 

these elements can be reasons for why parent choose to keep their girls out of school 

and are therefore relevant in the context of maternal mortality. Functioning educational 

institutions and programmes must be available in sufficient quantity within the country 

with a capacity to enroll all school-age children. To be functioning schools must be in 

buildings or other protection from the elements and have separate sanitation facilities 

for girls and boys, safe drinking water, trained teachers, teaching materials and other 

thing that are required by the specific circumstances of that institution. Schools must be 

within safe physical reach at a reasonably convenient location. Education can also be 

accessible through distance learning.432 Threat of violence against girls on their way to 

and from school is a major factor that affects parents’ decision to not send their 

daughters to school.433  

   Furthermore, education must be economically accessible to everyone. Direct and 

indirect costs for transportation and school materials for example also contribute to 

children’s drop out of school. Therefore children in extreme poverty should be helped 

through grants and bursaries and the State should adopt programmes, such as school 
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meal programmes, that release the income deprivation on poor families that have their 

kids in school instead of doing domestic chores.434 Schedules should also be adapted to 

the reality that girls often have domestic chores in addition to school.435 Education must 

also be accessible to everyone without discrimination on any of the grounds in Article 

2.2. Acceptability means that the education must be relevant, culturally appropriate and 

of good quality. States are recommended to take appropriate measures to ensure that 

children belonging to a minority group have adequate opportunities to learn their native 

language or to be instructed in their native language.436 Lastly, education must be 

adaptable to the needs of changing societies and communities and respond to the needs 

of students within their social and cultural settings.437 

   The right to education also includes a right to comprehensive sexual education.438 The 

CESCR has in its Concluding Observations urged States to include sexual and 

reproductive health education in school curricula and to organize educational campaigns 

regarding women’s sexual and reproductive health. These measures have been linked to 

the reduction of maternal mortality.439 The Special Rapporteur on the right to education 

has recommended that sex education should have a holistic perspective that does not 

only focus on biology and that it includes the gender dimension, human rights and new 

patterns of male behavior. The Special Rapporteur has further recommended that sex 

education is introduced in primary school but is adapted to the age of the students.440 

According to Article 13.1 education shall strengthen the respect for human rights and, 

consequently, the right to education also includes a right to human rights education. 

   The right to education is subject to progressive realization to the maximum extent of 

available resources in accordance with Article 2 of the ICESCR.441 States parties have 
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the obligation to respect, protect and fulfil the right to education including its four 

essential elements.442 They must ensure that a fellowship system is in place to help 

disadvantaged groups according to Article 13.2e. Furthermore, States are obligated to 

remove gender and other stereotyping that hinders women’s, girls’ and disadvantaged 

groups’ access to education and to ensure that communities and families are not 

dependent on child labour.443 The introduction of compulsory and free primary 

education shall be prioritized, but the duty to provide primary education for all has 

immediate effect. Of immediate effect are also the duties to take steps toward the full 

realization of secondary, higher and fundamental education for everyone in the country; 

to ensure the right of access to public educational institutions and programmes on a 

non-discriminatory basis; and to adopt and implement a national educational strategy 

that includes provision for secondary, higher and fundamental education.444 

   In addition to the obligations under Article 13, States have a duty under Article 14 to 

work out and adopt a detailed plan of action for the progressive implementation of 

compulsory primary education free for all within two years after the Convention has 

entered into force in the State. This obligation applies when compulsory and free 

primary education has not yet been implemented in the State. The plan must be 

implemented within a reasonable number of years and it must include a time frame. The 

obligation is of continuing nature if the State fails to adopt a plan within two years and 

States cannot be exempted from this obligation because of financial constraints.445 

 

6.2.2 The International Convention on the Elimination of All Forms of 

Discrimination against Women  

Women and girls right to education without discrimination on the ground of sex and on 

an equal basis as men is stipulated in Article 10 of the ICEDAW. States are required to 

take all appropriate measures to eliminate discrimination against women in the field of 

education in order to ensure that women and men have equal enjoyment of the right to 

education. Women and men shall according to Article 10a have the same conditions for 

access to studies in all educational institutions in both rural and urban areas, including 

pre-school, general, technical, professional and higher technical education, as well as in 
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all types of vocational training. Article 10b stipulates that women and men should have 

access to the same curricula, the same examinations, teachers with qualification of the 

same standard and school premises and equipment of the same quality.  

   In accordance with Article 10c all stereotyped concepts of gender roles shall be 

eliminated at all levels and in all forms of education by encouraging coeducation and 

other types of education that will assist in achieving this goal. Textbooks and school 

programmes should be revised to this end and teaching methods adapted. Gender 

stereotyping in schools include the fact that girls are given less feedback; that girls have 

fewer expectations of themselves in and out of school and that they think that their 

future is limited to being wives and mothers; that girls’ low expectations are reinforced 

by textbooks, curricula and assessment materials that do not feature female figures; the 

use of sexist language and the existence of sexual assault and harassment against girls; 

the reluctance of school authorities to intervene in cases of sexual assault; and the 

perception that girls have less intellectual skills.446 As the Concluding Observation to 

one State party shows, States are required to have curricula that address the structural 

and cultural causes of discrimination against women as opposed to curricula that 

reinforces gender stereotypes or is gender neutral. Gender issues must also be integrated 

to teacher training.447 

   Furthermore, Article 10d-e stipulates that women should have the same opportunities 

as men to benefit from scholarships and grants and the same access to programmes of 

continuing education. Financial assistance and other incentives are particularly 

important to encourage rural girls to go to school.448 According to Article 10f, States 

should take measures to reduce the drop-out rates for girls and organize programmes for 

girls and women who have dropped out of school. Therefore, States must address the 

reasons for why girls drop out of school, such as early marriage, teenage pregnancy, 

sexual harassment, lack of toilets, requirement to do domestic work and child labour. 
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One State has, for example, been urged to rise the minimum age for marriage to 18 for 

both women and men.449  

   Article 10h stipulates that women and men should have equal access to educational 

information to help to ensure the health and well-being of families, including family 

planning information and advice. The Committee has in Ms A S v Hungary450  found an 

violation Article 10h when a woman consented to an sterilization during an emergency 

caesarean-section operation without having been fully informed of the meaning of and 

risks with the sterilization. The CEDAW considered that she had not received specific 

information on sterilization and alternative procedures for family planning that she was 

entitled to in order to avoid that a sterilization is being carried out without the woman’s 

fully informed consent. It further stated that any counselling that Ms A S might have 

received must have been given under stressful and most inappropriate conditions due to 

her state of health when she arrived at the hospital. Consequently, the Committee found 

that Article 10h had been violated as Ms A S did not receive enough information to 

make fully informed choice to undergo sterilization.451 Moreover, States parties have 

been urged to include age appropriate sex education in curricula at all levels of school, 

taking into account the rights and the needs of adolescents as well as to ensure that 

teachers receive training in this subject.452 The obligations under Article 10 are subject 

to progressive realization as the right to education is a social right that traditionally is of 

progressive nature.453 

 

6.2.3 The Inter-American System on Human Rights 

The provision on the right to education in the Protocol of San Salvador is very similar to 

that of the ICESCR. Article 13.1 of the Protocol of San Salvador stipulates that 

everyone has a right to education. Primary education shall be compulsory free and 

accessible to everyone, as stipulated in Article 13.3a. Secondary and higher education 

should be made available and accessible to all, but on a basis of individual capacity for 

the latter, by every appropriate means. Free secondary and higher education should be 
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progressively introduced according to Article 13.3b-c. Basic education should be 

encouraged or intensified as far as possible for everyone who have not received or 

completed the whole period of primary instruction, as laid out in Article 13.3d. 

Consequently, the protection of the right to education is the same in the ICESCR and 

the Protocol of San Salvador in this regard. Article 16 of the Protocol of San Salvador 

further stipulates children’s right to free and compulsory education, at least in the 

elementary phase, and to continue their training at higher level. 

   It has been explained that the right to education in the Protocol of San Salvador has 

three dimensions: the right to education itself; the realization of all human rights in 

education, which regards the promotion and guarantee of respect for all human rights in 

the educational process; and human rights through education, which concerns the 

importance of education in facilitating greater enjoyment of other human rights. The 

right to education in the inter-American system on human rights has the same essential 

features as the right of the ICESCR, which are availability, accessibility, acceptability 

and adaptability.454 States must respect, protect and fulfil the right to education and its 

essential elements.455 

   The IACtHR has regarded the right to education in Xákmok Kásek Indigenous 

Community v Paraguay, but as a part of the right to a decent life in Article 4.1 of the 

ACHR. Children from the indigenous community attended a school that was very small 

and had no roof that was adequate to provide protection from the rain, floor, desks, 

chairs or educational materials and children dropped out of school due to lack of food 

and water. Furthermore, the children were not taught in their mother tongue. The Court 

stated that the educational facilities were inadequate and that States must ensure that the 

education is culturally acceptable from an ethnically differentiated perspective. 

Consequently, the Court found that the State had violated Article 4.1 of the ACHR.456 

   In the report “The work, Education and Resources of Women: The Road to Equality 

in Guaranteeing Economic, Social and Cultural Rights” the IACHR has elaborated on 

what States must do to ensure gender equality in the enjoyment of the right to education 

and access to education without discrimination on the ground of sex. It highlighted that 
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there is a hidden curricula in many countries where teachers and textbooks are 

perpetuating gender stereotypes and that this hinders the achievement of gender 

equality. Therefore States must carry out an overhaul of textbooks that reinforce gender 

stereotypes, portray women as passive and do not have any female figures and check for 

sexist language used in the education system. States must also prioritize measures that 

ensure that teachers are educated about human rights and do neither have nor impart 

prejudice and stereotypes. Parity in the composition of teachers must also be 

guaranteed.
457

 The Commission further stated that pregnancy during adolescence is one 

of the main reasons for why girls drop out of school and never return because pregnant 

girls are discriminated in school.
 
States are under an immediate duty to ensure that every 

pregnant adolescent can continue her studies and that adolescent mothers can return to 

school to finish their studies. They must therefore adopt measures to eliminate all 

discrimination against pregnant adolescents that affect their right to education and to 

ensure that adolescent mothers are able to return to school and complete their studies 

after childbirth.
458

 Furthermore, as it is common that girls are absent from school when 

they menstruate, States must be prepared to provide comprehensive care to pubescent 

girls that gives them a positive image of their sexuality. To ensure physical access a 

transportation system must be in place and school hours must be flexible.
459

 States must 

address the obstacles and barriers to the exercise and guarantee of women’s right to 

education. This includes barriers such as the family’s unwillingness to educate its 

daughters and that they have to do domestic chores.
460

 Violence against girls is another 

barrier and States should adopt suitable systems to enable girls to report physical and 

sexual violence within the school and properly punish those responsible. Furthermore, 

sex education should also be included in the curricula for basic education. States have 

also been urged to increase the public budget for education and to involve women in the 

preparation of educational plans.
461

 

   States have immediate obligations under the right to education in Article 13 of the 

Protocol of San Salvador. They must guarantee free public education up to the level 

prescribed by law and adopt measures to enable women to complete higher studies. 
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States must also immediately examine and eliminate any form of stereotype that 

negatively affects the ability of girls to enjoy their right to education and ensure that 

textbooks and curricula is free from discriminatory bias. Indicators that enables the 

identification and tackling of the causes of the discrimination that affects girls’ exercise 

of their human rights must be developed and applied. Lastly, States must adopt policies 

and programs to develop intercultural education with the attention to the barriers that 

vulnerable girls encounter.
462

 The other obligations are subject to progressive realization 

and the financial limits of the State. 

 

6.3 The Guatemalan State’s Compliance with its Obligations under the 

Right to Education 

6.3.1 Introduction  

My examination of the right to education shows that the Protocol of San Salvador, the 

ICEDAW and the ICESCR imposes several obligations upon States parties under this 

right that are relevant for the context of maternal mortality. These obligations concern 

the number of years of education girls receive as well as the content of the education. In 

this chapter, I will analyze some of the obligations under the right to education in the 

context of maternal mortality. These obligations are of both immediate and progressive 

nature. While the Guatemalan State’s compliance with its immediate obligations under 

the right to education will be determined one and one, I will decide on the State’s 

compliance with all its progressive obligations in the last section.  

 

6.3.2 The Duty to Provide Compulsory and Free Primary Education Accessible to 

All 

States have an obligation to provide compulsory and free primary education that is 

available and accessible for all. The Guatemalan State provides free and compulsory 

primary education during six years.463 However, as the Special Rapporteur on the right 

to education has noted, there is a practice in public schools in the country with informal 

fees for school equipment, meals, and uniforms and even for enrolment.464 The CESCR 
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has expressed concern over the practice of informal fees, which particularity affects 

indigenous girls, and has linked this to the insufficient budget allocation for primary 

education. It has requested that the Guatemalan State remove all direct and indirect 

charges in primary education.465 I therefore draw the conclusion that the Guatemalan 

State has not provided primary education free of charge.  

   Furthermore, although primary education is compulsory only 92% of school-age girls 

are enrolled in primary education.466 Of these girls only 67% continue to the last grade 

of primary education.467 This means that not all girls have access to primary education. 

The CESCR has expressed concern over the high drop-out rates, in particular among 

rural living girls, in primary education. It has recommended the State to develop 

targeted programmes aimed at helping to ensure that students do not drop out of school 

and addressing the reasons why the do so.468 Consequently, the Guatemalan State has 

neither provided free primary education nor provided primary education that is 

accessible to all. This obligation has immediate effect under Article 13.3a of the 

Protocol of San Salvador and since the Guatemalan State has not realized the obligation 

it is violating its obligations under the right to education in this regard.  

 

6.3.3 The Duty to Ensure Availability, Accessibility and Acceptability of Secondary 

and Higher Education  

States have the obligation to make secondary and higher education available, accessible 

and acceptable to everyone and to progressively introduce free education. Lower 

secondary education is compulsory and free of charge in public schools in Guatemala. 

However, 80% of schools providing secondary education are privately owned and are 

not affordable to poor families.469 The fact that publicly provided lower secondary 

education is free therefore has limited significance. Despite the fact that lower 

secondary education is compulsory, only 44.3% of girls of the relevant age enroll in 

secondary education.470 This means that secondary education is not accessible to 
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everyone. Furthermore, 19% of persons in the age-span of 5 years after secondary 

school are enrolled in higher education.471 Higher education is not compulsory and it can 

therefore be accessible without this being reflected in high enrollment rates. However, 

the extremely low enrolment rate in higher education indicates that higher education is 

not accessible to everyone.  

   That neither secondary nor higher education are accessible to everyone can partly be 

explained by the lack of functioning schools at any level in the country. Only 15% of 

schools in the official sector meet the necessary standards to operate and many schools 

do not have drinking water or electricity and their roofs, floors and walls are in poor 

condition. There is especially a lack of secondary schools and there is only one public 

university.472 There is also a lack of adequately trained teachers as only three quarters of 

teachers have completed secondary education.473 The CESCR has urged the Guatemalan 

State to provide the resources that are necessary to ensure that the quality and 

infrastructure is of an acceptable standard in both rural and urban areas as well as to 

improve the training of teachers.474 All this means that the Guatemalan State has not 

made secondary and primary education available to everyone.  

   In addition to this, access to education is limited. Poverty is the main reason for the 

lack of access to education as the direct costs of school, such as costs for transportation, 

books, school materials and uniforms are not affordable to poor families. Girls usually 

drop out of school because of poverty and because they instead need to work at home to 

help the family.475 Education is therefore not economically accessible to everyone. 

There are programmes in place that offer poor families financial incentives to enroll 

their children at school and also scholarship programmes.476 However, judging by the 

coverage of these programmes they do not reach everyone in need. Furthermore, there is 

a lack of physical access to schools in rural communities.477 The CEDAW has criticized 

the difficulties of accessibility of schools and the poor quality of education, in particular 

                                                           
471

 World Bank, supra note 466 at School enrollment, tertiary (% of gross): 2013.   
472

 Human Rights Council, Special Rapporteur on education: Guatemala, supra note 464 at 

paras 16, 25 and 64.  
473

 CESR and ICEFI, Rights or Privileges (Spanish), supra note 112 at 69. 
474

 CESCR, Concluding Observations, supra note 392 at para 24.   
475

 CESR and ICEFI, Rights or Privileges (Spanish), supra note 112 at 68. 
476

 CESCR, States parties report: Guatemala, supra note 403 at paras 318-320. CEDAW, States 

parties report: Guatemala, supra note 94 at para 340.  
477

 CESR and ICEFI, Rights or Privileges (Spanish), supra note 112 at 68. 



94 

 

in rural areas. It has urged the Guatemalan State to continue to provide education, both 

formal and informal, to every woman and girl, especially in rural areas.478  

   Child labour is another barrier to girls’ access to education479 as 27.1% of girls aged 7-

14 are working and do not attend school.480 This despite the fact that States are obligated 

to ensure that communities and families are not dependent on child labour. Moreover, 

early marriage and teenage pregnancy are often stated as reasons for why girls drop out 

of school. As 37.4% of Guatemalan girls are married before age 18481 and teenage 

pregnancy is a common problem in the country it is likely that this contributes to the 

high drop-out rate among girls. The frequency of violence and rape is another barrier to 

girls’ education as well as the low quality of education.482 The IACHR has 

recommended the Guatemalan State to provide girls and women equal access to 

secondary education.483 To sum up, girls in Guatemala lack adequate physical and 

economic access to secondary and higher education and their access is also hindered by 

other factors. Consequently, the Guatemalan State has not guaranteed every girl access 

to secondary and higher education. 

   In order to ensure acceptable education States are obligated to make education 

culturally appropriate. This includes providing bilingual education in indigenous 

communities. Bilingual education is, however, only offered during the first three years 

of education and only in a few state schools.484 This is reflected in the higher drop-out 

rates in indigenous communities. The CEDAW has urged the Guatemalan State to 

extend bilingual education to all indigenous communities.485 The IACHR has similarly 

urged the State to give further priority to the development bilingual education in regions 

with indigenous communities.486 The CESCR has expressed concern over the fact that 

indigenous peoples do not always enjoy their right to be educated in indigenous 
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languages and urged the State to intensify its efforts to guarantee the access of 

indigenous peoples to intercultural education in their own language.487 Consequently, all 

three bodies consider the Guatemalan State to have failed in providing bilingual 

education for those who need it. Therefore I conclude that the Guatemalan State has not 

realized its obligation to make secondary and higher education culturally appropriate. 

This means that the Guatemalan State has not made secondary and higher education 

available, accessible and acceptable and thus has not fully realized this progressive duty 

under the right to education. 

 

6.3.4 The Duty to Encourage Fundamental Education for Everyone without 

Primary Education  

States have a duty to encourage or intensify fundamental education as far as possible for 

persons who have not received or completed the whole period of primary education. In 

Guatemala the literacy rate among persons over 15 years is 78%, which means that at 

least 12% of the population has a need for fundamental education.488 There are literacy 

programmes in place for persons over 15 years, with the priority order being persons 

aged 15-30, then persons aged 30-45 and lastly persons aged over 45. However, after its 

visit to Guatemala the Special Rapporteur on education stated that these programmes 

are badly distributed.489  

   Both the CESCR and the CEDAW have expressed concern over the high rates of 

illiterate women, especially indigenous and rural girls and women. They have urged the 

State to continue its efforts to implement its literacy plan and to take proactive measures 

to reduce the illiteracy rate among indigenous women.490 The IACHR has declared that 

it is fundamental that the Guatemalan State’s efforts to reduce illiteracy in the country 

continue.491 These statements indicate that the CESCR, the CEDAW and the IACHR are 

not satisfied with the Guatemalan State’s efforts in regard to encouraging fundamental 

education. My opinion is that the Guatemalan State is not encouraging and intensifying 

                                                           
487

 CESCR, Concluding Observations: Guatemala, supra note 392 at para 26.   
488

 World Bank, supra note 466 at Data: Literacy rate, adult total (% of people ages 15 and 

above): 2012.   
489

 Human Rights Council, Special Rapporteur on education: Guatemala, supra note 464 at 

paras 41-42.   
490

 CESCR, Concluding observations: Guatemala, supra note 392 at para 24. CEDAW, 

Concluding observations: Guatemala, supra note 240 at para 27.   
491

 Human Rights Council, Special Rapporteur on education: Guatemala, supra note 464 at para 

42.   



96 

 

fundamental education as far as possible as this would require that more persons than 

today benefit from literacy programmes. Consequently, the Guatemalan State has not 

fully realized this obligation under the right to education.  

 

6.3.5 The Duty to Eliminate Gender Stereotyping that Hinders Girls’ Access to 

Education 

States have a duty to eliminate gender stereotyping that affects girls’ ability to enjoy 

their right to education. This includes the duty to ensure that textbooks and curricula are 

free from discriminatory bias. According to the Guatemalan State’s own testimony, it 

has taken several measures to mainstream a gender perspective in the school curricula, 

educational materials and teacher training. Textbooks used in primary education have 

been reviewed in order to eliminate sexist and ethnic stereotyping and new textbooks, 

based on the recommendations from this review, have replaced old textbooks. However, 

not all pupils have new textbooks, which means that the old type of textbooks with 

gender stereotyping are still in circulation. Moreover, a methodological guide on gender 

equality has been produced for primary school teachers.492 My opinion is that these 

measures are not enough in order to eliminate gender stereotyping that hinders girls’ 

access to education. First of all, only textbooks used in primary education have been 

reviewed and thus textbooks with gender stereotyping are used in the other types of 

education. Second of all, the State admits that not all pupils in primary school have the 

new textbook free from gender stereotyping. Therefore some pupils are still affected by 

gender stereotyping.  

   Moreover, the Special Rapporteur on education has expressed the need to include a 

gender perspective in education policies and has linked this to maternal mortality.493 The 

CEDAW has recommended that the Guatemalan State include awareness-raising 

programmes in school curricula and the training of teachers in an overall strategy to 

eliminate gender stereotypes.494 Consequently, the CEDAW and the Special Rapporteur 

on education do not consider the Guatemalan State’s efforts in regard to eliminate 

gender stereotyping and ensure gender equality in schools to be sufficient. From all this, 

I draw the conclusion that the Guatemalan State has not eliminated gender stereotyping 
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that affect girls’ enjoyment of the right to education. As this obligation is of immediate 

effect under the Protocol of San Salvador this means that the State has violated its 

obligations under the right to education in this regard.  

 

6.3.6 The Duty to Ensure the Provision of Sex Education 

States have an obligation to ensure that everyone receives sex education in school. The 

Guatemalan State has in its report to the CEDAW stated that the Ministry of Education 

have changed the curricula so that the topic sex education and HIV/AIDS, as a 

subdivision of gender, ethnic and social equity, cut across all curriculum areas. It has 

also stated that the curriculum area that mostly addressed the topic of human sexuality, 

including reproductive health, is “social and natural environment” in grade one to three 

and “natural sciences and technology” in grade four to six.495 However, in my opinion, 

this indicates that the sex education instead of being taught with a holistic perspective, 

which it should be, is restricted to biology.    

   The CESCR is not satisfied with the sex education provided in Guatemalan schools as 

it has recommended that the State include comprehensive, age-related sexual and 

reproductive health education in the school curricula at both primary and secondary 

level.496 The CEDAW has also expressed that there is an unsatisfied need for sex 

education in Guatemala.497 Furthermore, the Special Rapporteur on education has 

recommended the inclusion of a gender perspective in education policymaking to foster 

the inclusion of sexual and reproductive health education and has linked this to maternal 

mortality.498 From these statements I conclude that the sex education in school curricula 

in Guatemalan schools is inadequate. Thus the State has not fully realized the 

progressive duty to ensure the provision of sex education.  

 

6.3.7 Conclusion 

The Guatemalan State has violated the two immediate obligations under the right to 

education that I have analyzed in this chapter, which are the duties to ensure everyone 

free and compulsory primary education and to eliminate all gender stereotyping that 

limits girls’ ability to enjoy their right to education. The other obligations that I have 
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analyzed in this chapter are subject to progressively realization. This means that States 

must take steps to the maximum of its available resources in order to progressively 

realize the right to education.499 The Guatemalan State has taken steps towards the full 

realization of the right to education. However, even if these steps lead to a higher 

protection of the right to education in the country the State’s efforts are, in my opinion, 

not enough for the State to be in compliance with its progressive obligations under the 

right to education. As I stated above, the State is not using the maximum of its available 

resources towards the full realization of economic, social and cultural rights. The 

government expenditure on education is only 2.8% of the country’s GDP.500 The 

CESCR has criticized the size of the education budget and the fact that the Guatemalan 

State is one of the countries that spend the least on education in Latin America.501 The 

IACHR has gone as far as to say that education has never been the State’s priority and 

have complained about this.502 Therefore the State cannot be said to allocate a sufficient 

amount towards education. This means that whatever steps the Guatemalan State is 

taking towards the full realization of the right to education it will never be enough as 

long as it does not do this to the maximum of available resources. Consequently, I do 

not think that the Guatemalan State is in compliance with its progressive duties under 

the right to education and thus it is violating both its progressive and immediate 

obligations under the right. As the right to education is important for the reduction of 

maternal mortality the State’s failure in this regard limits the probability that the 

maternal mortality rate will decrease significantly any time soon.   

 

7 The Right to Racial Non-discrimination and 

Maternal Mortality  
 

7.1 Introduction 

In the previous chapters I have established that women have a right to not die from 

preventable maternal causes and that to this end they are entitled to the underlying 

determinants of maternal health, family planning, maternal health care, reproductive 
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information and education. These entitlements stem from the rights to life, to health and 

to education and all women have an equal right to these entitlements without racial 

discrimination. However, in some countries women belonging to a particular racial or 

ethnic group are disproportionately affected by maternal mortality compared to other 

ethnic groups. This indicates that there are racial disparities in these countries in access 

to maternal health-care services, family planning services, nutrition, water, sanitation, 

education and information and other things necessary to survive maternity and that 

women therefore do not enjoy the rights to life, to health and to education equally 

without racial discrimination in the context of maternal mortality. Therefore the right to 

racial non-discrimination is important in the context of maternal mortality.  

 

7.2 The Human Rights Treaties 

7.2.1 The International Convention on the Elimination of All Forms of Racial 

Discrimination  

The principles of equality and racial non-discrimination are fundamental in international 

human rights law. The International Convention on the Elimination of All Forms of 

Racial Discrimination (ICERD)503 has its basis in the principle of equality and enshrines 

both formal equality before the law and substantive equality in the enjoyment and 

exercise of human rights.504 Article 5 stipulates that States parties must guarantee 

everyone’s equal enjoyment of existing political, civil, economic, social and cultural 

rights without distinction as to race, colour, or national or ethnic origin. Article 5e 

emphasizes that States must guarantee equal enjoyment of economic, social and cultural 

rights without discrimination and in particular to the right to public health and medical 

care and to the right to education, as laid out in subparagraph iv and v. Consequently, 

States must ensure every woman equal right to the right to health and the right to 

education as well as the right to life, which is implicit in Article 5, without racial 

discrimination in the context of maternal mortality.  

   Racial discrimination is according to Article 1.1 “any distinction, exclusion, 

restriction or preference based on race, colour, descent, or national or ethnic origin 

which has the purpose or effect of nullifying or impairing the recognition, enjoyment or 
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exercise, on an equal footing, or human rights and fundamental freedoms in the 

political, economic, social, cultural or any other field of public life.”. Differential 

treatment of racial groups “constitutes discrimination if the criteria for such 

differentiation, judged in the light of the objectives and purposes of the Convention, are 

not applied pursuant to a legitimate aim, and are not proportional to the achievement of 

this aim”.505 Laws and practices that are neutral but disproportionately affect a particular 

racial group constitute indirect discrimination and are prohibited.506 It is, however, not 

racial discrimination when States take special measures in accordance with Article 1.4. 

This means measures taken for the sole purpose of securing adequate advancement of a 

racial or ethnic group or individuals that require such protection as may be necessary in 

order to ensure to such groups or individuals equal enjoyment or exercise of human 

rights. Special measures are only allowed if they do not have the consequence of 

maintaining separate rights for different racial groups and are not continued after the 

objectives for which they were taken have been achieved.  

   The Committee on the Elimination of Racial Discriminitaion (CERD), which is the 

monitoring body of the ICERD, also considers discrimination on multiple grounds when 

one of the grounds is race, colour, descent, national or ethnic origin, which is known as 

the concept of intersectionality.507 It has issued a General Recommendation on Gender 

Related Dimensions of Racial Discrimination in which the Committee states that racial 

discrimination does not always affect women and men equally or in the same way.508 

The Committee has explained that racial discrimination may have consequences that 

affect primarily or only women, such as pregnancy resulting from racial bias-motivated 

rape. Therefore, it has a gender perspective when analyzing racial discrimination. The 

Committee has also required that States report on “factors affecting and difficulties 

experienced in ensuring the equal enjoyment by women, free from racial discrimination, 

of rights under the Convention”.509 The Committee has in several of its Concluding 

Observations expressed concern over the fact that women from certain racial groups 
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experience much higher maternal mortality rates than other groups and considers this 

contrary to the right to health without racial discrimination under Article 5e.iv.510 The 

CERD also has the competence to consider individual complaints. However, in my 

opinion, there is no individual complaint that is of relevance for maternal mortality.  

   States parties have several obligations under the ICERD that are relevant in the 

context of maternal mortality and these obligations can be divided into the obligation to 

respect, to protect and to fulfil. The obligation to respect the right to racial non-

discrimination means that States must refrain from engaging in any act or practice of 

racial discrimination against persons, groups of persons or institutions, as stipulated in 

Article 2.1a. States must also refrain from sponsoring, defending or supporting racial 

discrimination by any persons or organizations in accordance with Article 2.1b. This 

obligation also requires States to take effective measures to review governmental, 

national and local policies and to amend, rescind or nullify any laws and regulations that 

have the effect of creating or perpetuating racial discrimination, as laid out in Article 

2.1c. Furthermore, Article 2.1d imposes a duty upon States to protect the right to racial 

non-discrimination and prohibit and bring to an end, by all appropriate means including 

legislation, racial discrimination by any persons, group or organization.  

   Lastly, Article 2.2 imposes a duty upon States parties to fulfil the right to racial non-

discrimination. States must take special and concrete measures, when circumstances so 

warrant, to ensure the adequate development and protection of certain racial groups or 

persons belonging to them, in order to guarantee them the full and equal enjoyment of 

human rights. The measures should be tailored to fit the situation to be remedied and be 

capable of achieving the objective to remedy disparities in the enjoyment of human 

rights that affect a particular group and to protect them from discrimination. The 

measures can be aimed either at preventing or correcting human rights violations and 

should be designed and implemented after consultation with affected communities and 

the active participation of such communities.511  

   Moreover, the CERD has urged States to take specific measures to address disparities 

in regard to maternal mortality. One State has been recommended to ensure the racial 

group that was disproportionately affected by maternal deaths access to adequate health 

facilities and reproductive health services and to increase the number of doctors and 
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functioning and properly equipped primary health centers in rural areas and areas where 

the affected racial group lives.512 Another State has been urged to improve access to 

maternal health care, family planning, antenatal and postnatal care and emergency-

obstetric-care services through the reduction of barriers.513 In more broad terms, the 

Committee has urged one State to take effective measures to combat maternal mortality 

in the area where the racial group that is disproportionately affected by maternal 

mortality lives.514 These are measures that all States should take in order to avoid racial 

disparities in regard to maternal mortality. The obligations under Article 2.1 have 

immediate effect as States parties have “[undertaken] to pursue by all appropriate means 

and without delay a policy of eliminating racial discrimination in all its forms and 

promoting understanding among all races”. 

 

7.2.2 The Inter-American System on Human Rights  

The IACHR and the IACtHR have declared that the right to equality and non-

discrimination is the central, basic axis of the inter-American system on human rights.515 

The Court also considers the principles of equality before the law and non-

discrimination as part of jus cogens.516 The Inter-American Convention against Racism, 

Racial Discrimination and Related Forms of Intolerance is entirely devoted to the right 

to racial non-discrimination. However, Guatemala is not party to the convention and 

therefore it is not relevant for this thesis. The principle of racial non-discrimination is 

enshrined in Article 1.1 of the ACHR and in Article 3 of the Protocol of San Salvador. 

These provisions stipulate that States parties undertake to guarantee everyone the 

exercise of the rights set forth in the instruments without discrimination for reasons of 

race, color or national origin. Consequently, women have a right under the inter-

American system on human rights to exercise the rights to life, health and education 

without racial discrimination in the context of maternal mortality.  

   The Commission and the Court has used the definition on racial discrimination in the 

ICERD as a basis for their definition of racial discrimination, which reads “any 

distinction, exclusion, restriction or preference which is based on any ground such as 
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race, colour, [or]…national…origin…and which has the purpose or effect of nullifying 

or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, 

of all rights and freedoms.”517 Laws, practices and policies that are neutral but have an 

impact that is prejudicial to groups in vulnerable situations are indirectly discriminatory 

and prohibited.518 Distinctions in treatment are, however, not discrimination if they are 

reasonable and objective, which means that only arbitrary differences that have negative 

effects on human rights are prohibited.519 For a distinction to be allowed it must serve a 

legitimate goal that represents a pressing social need and the means used to achieve the 

goal must be reasonable and proportionate.520 Race-based restrictions must be based on 

very compelling reasons and the State has the burden of proof.521 In fact, differentiation 

can be necessary in order to correct a situation of inequality and achieve justice.522  

   The Commission has expressed that indigenous women and afrodescendant women 

are among the groups of women whose rights to access to maternal health services are 

most often violated and who do not fully enjoy their human rights with respect to 

maternal health. It has given the example of the situation where an indigenous woman 

seeks medical attention but is mistreated at the health facility because she does not 

speak Spanish. The IACHR has stated that this situation creates inequalities among 

women in terms of their enjoyment of human rights and that this may constitute 

violations of the principles of equality and non-discrimination. It has also highlighted 

that indigenous women often suffer from multiple forms of discrimination that limit 

their access to maternal health care services.523 This means that the Commission 

acknowledges the fact that there can be racial disparities in regard to maternal mortality 

and access to maternal health care and that this can constitute racial discrimination and 

thus a violation of the right to racial non-discrimination.  
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    In order to effectively ensure the right to equality and racial non-discrimination States 

have several immediate obligations that can be divided into the obligations to respect, to 

protect and to fulfil the right. To respect the right to racial non-discrimination States 

must eliminate discriminatory standards, policies and legislation.524 Laws and policies 

must be examined to ensure that they are in compliance with the principles of equality 

and non-discrimination. In this regard the potential discriminatory impact of neutrally 

formulated laws and policies should be analyzed.525 States must also abstain from 

producing laws, standards and policies that are discriminatory or have discriminatory 

effects on particular racial groups when exercising their rights.526 Moreover, States must 

abstain from carrying out any act that in any way directly or indirectly is aimed at 

creating a situation of racial discrimination and refrain from encouraging discriminatory 

acts of state agents.527 

   States also have an obligation to protect everyone from discriminatory practices of 

third parties who with its tolerance or acquiescence, create, maintain or promote 

discriminatory situations.528 The duty to fulfil requires States to combat discriminatory 

practices at all levels, especially in public bodies, and to adopt the affirmative measures 

needed to change existing discriminatory situations and to ensure the effective right to 

equal protection for everyone.529 States are required to ensure conditions of true equality 

for groups that have historically been excluded and are at greater risk of discrimination, 

such as indigenous women. This means that they must adopt special and specific 

measures aimed at protecting and improving the exercise of human rights by indigenous 

women as they are vulnerable due to their historical conditions of marginalization and 

discrimination and the deeper impact on them of human rights violations.530 These 
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affirmative measures must be determined based on the specific needs of indigenous 

women who are in need of special protection.531 In the context of maternal mortality 

States must address the particular needs of indigenous women in order to ensure 

equality in the enjoyment of the right to access to maternal health care services.532 This, 

for example, requires that States adapt preventive services and health care services for 

indigenous women, providing for and respecting their expectations, traditions and 

beliefs.533 

 

7.3 The Guatemalan State’s Compliance with its Obligations under the 

Right to Racial Non-discrimination  

7.3.1 Introduction  

My examination of the right to racial non-discrimination shows that States have the 

obligations to ensure women equal enjoyment of the rights to life, to health and to 

education in the context of maternal mortality under both the ICERD and the inter-

American system on human rights. I will therefore in chapter analyze the Guatemalan 

State’s actions and omissions in regard to these three obligations. As Guatemala has a 

large indigenous population I will analyze indigenous women’s enjoyment of the rights 

to life, to health and to education in compared to non-indigenous women’s enjoyment of 

these rights.  

 

7.3.2 The Duty to Ensure Enjoyment of the Right to Life without Racial 

Discrimination  

States are under an immediate duty to ensure that women enjoy the right to life equally 

and without racial discrimination in the context of maternal mortality. The right to life 

means that women have a right to be protected from preventable maternal mortality and 

the Guatemalan State must therefore ensure that women are equally protected from 

preventable maternal mortality without racial discrimination. The maternal mortality 

rate among indigenous women in Guatemala is, however, three times higher than the 

maternal mortality rate among non-indigenous women.534 The racial disparities in regard 
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to the maternal mortality rates cannot possibly be because indigenous women 

experience a lot of maternal mortality that is unpreventable. Consequently, indigenous 

women are not protected from preventable maternal mortality to the same extent as non-

indigenous women are. This distinction based on ethnicity has the effect of impairing 

every woman’s equal enjoyment of the right to life and as it cannot be justified by any 

reason this constitutes racial discrimination. This means that the Guatemalan State has 

failed to ensure women equal enjoyment of the right to life without racial discrimination 

in the context of maternal mortality and, consequently, the State has violated its 

obligation under the right to racial non-discrimination in this regard.    

 

7.3.3 The Duty to Ensure Enjoyment of the Right to Health without Racial 

Discrimination  

Under the right to racial non-discrimination States have the obligation to ensure women 

equal enjoyment of the right to health without racial discrimination in the context of 

maternal mortality. Women are, for example, entitled to childbirth care under the right 

to health and therefore the Guatemalan State must ensure that indigenous women in the 

country have the same possibility to enjoy childbirth care as non-indigenous women. In 

this context childbirth care means delivery in a health institution with the attendance of 

a skilled birth attendant. There are however, large disparities between indigenous 

women and non-indigenous women in Guatemala concerning the use of childbirth care. 

As little as 29.6% of indigenous women are attended by a skilled birth attendant and 

28.2% of them give birth in a health facility. For non-indigenous women these numbers 

are 70.2% respective 70.1%.535 These numbers indicate that indigenous women do not 

have the same possibilities to enjoy the right to childbirth care as non-indigenous 

women have and that the Guatemalan State has not ensured women equal right to health 

without racial discrimination in the context of maternal mortality.  

   In my opinion, there are four things that affect indigenous women’s possibilities to 

enjoy their right to childbirth care that do not affect non-indigenous women to the same 

extent. First of all, indigenous women more often than non-indigenous women live in 

rural areas where there are fewer health facilities and the inhabitant have less physical 

access to these facilities than in urban areas. This means that indigenous women are 

disproportionately affected by the fact that rural areas have less availability and 
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accessibility of childbirth-care services and therefore I consider the difference between 

rural and urban areas to constitute indirect discrimination of indigenous women which 

negatively affects their ability to enjoy the right to health. The CERD has expressed 

concern over the fact that access to health continues to be limited in areas with higher 

indigenous populations and has recommended a redoubling of efforts to ensure access 

to suitable and culturally appropriate health-care services in rural areas, including 

adequate funding.
536

 

   Second of all, indigenous women’s access to childbirth care is restricted by the fact 

that few health-care services are intercultural. Indigenous women’s wishes to give birth 

in a traditional way are not granted at many health facilities and for this reason many 

indigenous women choose a comadrona instead of a skilled birth attendant.
537

 The 

Guatemalan State has made some efforts in making maternal health care culturally 

sensitive by, for example, providing the alternative to give birth vertically and having 

the birth attended by both a skilled birth attendant and a comadrona.
538

 However, as the 

CERD has noted, Guatemala still does not have a universal, culturally appropriate 

health care-system. It has recommended the formulation of an intercultural health 

strategy with the active participation of indigenous peoples. It has also urged the 

Guatemalan State to redouble its efforts to ensure access to suitable and culturally 

appropriate health-care services in rural areas. Finally, it has recommended that the 

State adopts a policy on midwives, in consultation with indigenous peoples and that 

respects their own forms of health care.
539

 Consequently, childbirth care in Guatemala is 

often not adapted to indigenous women’s culture. This affects indigenous women’s will 

to use modern childbirth care but not that of non-indigenous women and as the 

provision of modern childbirth care have a negative impact on indigenous women’s 

enjoyment of the right to health it constitutes racial discrimination. 

   Third of all, indigenous women’s access to skilled maternal health care is restricted by 

the fact that most health-care providers only speak Spanish and many indigenous 

women cannot speak Spanish, which means that they do not want to seek formal 
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maternal health care since they cannot communicate with the provider.
540

 This is also a 

practice that is neutral but affects indigenous women more than non-indigenous women 

who have Spanish as their mother tongue. Since this negatively affects indigenous 

women’s enjoyment of their right to health it constitutes racial discrimination. Fourth of 

all, indigenous women’s wishes to use childbirth care are limited by the fact that health 

providers mostly are non-indigenous, which makes indigenous women feel distrust after 

years of discrimination and therefore chooses to go to a traditional birth attendant 

instead.
541

 Moreover, indigenous women are still faced with discriminatory treatment 

from health-care providers, which constitutes direct discrimination.
542

 This means that 

the fact that most skilled birth attendants are non-indigenous have a negative impact on 

indigenous women’s use of childbirth care but not on non-indigenous women’s use of 

such care and since this negatively affects indigenous women’s ability to enjoy their 

right to health it constitutes racial discrimination. Consequently, indigenous women’s 

use of childbirth care is restricted by four kinds of discriminatory practices and 

subsequently their ability to enjoy their right to health is negatively affected. This 

means that the Guatemalan State has failed to guarantee indigenous women’s right to 

health without racial discrimination and therefore the State has violated its obligations 

under the right to racial non-discrimination in this regard. 

 

7.3.4 The Duty to Ensure Enjoyment of the Right to Education without Racial 

Discrimination 

The Guatemalan State has the obligation to guarantee indigenous women equal 

enjoyment as non-indigenous women of the right to education in the context of maternal 

mortality. However, indigenous children receive less years of education than non-

indigenous children and they learn less during this time and this indicates that there are 

racial disparities in regard to the possibility to enjoy the right to education.
543

 The 
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CERD has expressed regret over the fact that only 26% of students in primary education 

and 17% of those in secondary education are indigenous.544
  

   There are, in my opinion, several things that disproportionately affect indigenous 

children’s possibilities to enjoy their right to education. The educational language is 

usually Spanish and this put indigenous children at a disadvantage as their learning 

process is hindered by the fact that Spanish is not their mother tongue.545 The CERD has 

expressed concern over the fact that in many places bilingual education is not available 

beyond the pre-primary level and over the high rate of illiteracy among indigenous 

populations. It has recommended an extension of the scope of bilingual education and a 

strengthening of bilingual education training in teacher training programmes.546 The fact 

that the educational language usually is Spanish negatively affects those whose mother 

tongue is not Spanish and thus it disproportionately affects indigenous children who 

always have another mother tongue. As this have a negative impact on their enjoyment 

of the right to education it constitutes racial discrimination.  

   Moreover, the fact that indigenous peoples live in rural areas with less physical access 

to schools more often than non-indigenous peoples also constitutes indirect racial 

discrimination as it negatively affects indigenous women’s enjoyment of their right to 

education.547 Furthermore, indigenous schools are of worse quality than non-indigenous 

schools, which contributes to indigenous children’s dropping out of school and 

negatively affects their learning.548 Consequently, this also constitutes racial 

discrimination. Indigenous culture, history and religion are usually not taught in schools 

and this contributes to why indigenous parents choose to not send their kids to school or 

to make them drop out early.549 This is thus another thing that disproportionately affects 

indigenous children and that has a negative impact on their enjoyment of the right to 

education, which means that this also constitutes racial discrimination.  
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   Finally, racism in schools makes indigenous parents keep their children out of school. 

The human rights ombudsman of Guatemala has stated that racism in school constitutes 

a serious limitation on the right to education and that deep stereotypes persist regarding 

indigenous peoples and the denial of their cultural elements such as clothing. He has 

stated that indigenous people have been subject to discrimination and contempt and 

being indigenous has been synonymous of ignored, excluded and discriminated and that 

this has had a negative impact on the exercise of rights such as education.
550

 The CERD 

has expressed concern over the continued existence of discrimination in schools.
551

 The 

existence of racism in schools constitutes direct racial discrimination. Consequently, 

indigenous women do not enjoy their right to education without racial discrimination. 

As the State is obligated to ensure women equal enjoyment of the right to education 

without racial discrimination this means that the State has violated its obligations under 

the right to racial non-discrimination in this regard.   

 

7.3.5 Conclusion 

As there are large racial disparities in regard to women’s enjoyment of the rights to life, 

to health and to education, the Guatemalan State has violated its obligations under the 

right to racial non-discrimination in the context of maternal mortality. This is very 

serious as indigenous women have experiences much discrimination throughout history. 

I think that by failing to address the racial disparities in regard to maternal mortality in 

the country the Guatemalan State has not shown that it truly condemns racial 

discrimination and will take all appropriate means to combat it. If one only sees to 

indigenous women’s maternal mortality situation it means that the State is even more 

far behind in realizing its obligations under the rights to life, to health and to education. 

The State clearly needs to address the racial disparities in regard to maternal mortality in 

order to reach an acceptable maternal mortality rate on a national level.  

 

8 Women’s Right to Gender Equality and to Non-

discrimination and Maternal Mortality 
 

8.1 Introduction 

                                                           
550

 Human Rights Ombudsman of Guatemala, supra note 41 at 10. 
551

 CERD, Concluding Observations: Guatemala, supra note… at para 22.  



111 

 

The right to gender equality and non-discrimination on the ground of sex is important in 

the context of maternal mortality. The OHCHR has expressed that “the scale of 

maternal mortality…across the world reflects a situation of inequality and 

discrimination suffered by women throughout their lifetime, perpetuated by formal 

laws, policies and harmful social norms and practices”.552 The fact that there is no single 

cause of death for men between the ages of 15 and 44 that is close to the magnitude of 

maternal mortality and most cases of maternal mortality is preventable constitutes 

discrimination against women.553 Moreover, devaluation of girls result in malnutrition 

and anemia as girls receive less food than boys and this makes them more vulnerable 

during pregnancy and childbirth. Gender inequality also leads to fewer years of 

education for girls than boys and this have an impact on women’s abilities to survive 

pregnancy-related complications.  

   Furthermore, gender inequality impedes women’s abilities to make their own 

decisions in life regarding employment, marriage and children which makes them more 

likely to have children at an early age, which put the women at an increased risk of 

maternal mortality. This also makes women less able to negotiate safe sex and to decide 

to seek maternal health care. Lastly, rape of women is a manifestation of gender 

inequality and lead to forced pregnancies that in turn lead to maternal death from unsafe 

abortions. Consequently, gender inequality has a negative impact on maternal mortality 

and is important to address in order to protect women from maternal mortality.  

 

8.2 The Human Right’s Treaties 

8.2.1 The International Convention on the Elimination of All Forms of 

Discrimination against Women  

The right to gender equality and non-discrimination on the basis of sex is fundamental 

in international human rights law. The right is enshrined in the ICEDAW as a whole, 

which has the objective to eliminate all forms of discrimination against women and 

achieve women’s de jure and de facto equality with men in the enjoyment of their 

human rights.554 Discrimination against women is defined in Article 1 as “any 
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distinction, exclusion or restriction made on the basis of sex which has the effect or 

purpose of impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, on a basis of equality of men and women, of human 

rights and fundamental freedoms in the political, economic, social, cultural, civil or any 

other field.”  

   In addition to discrimination made on the basis of sex, which refers to biological 

differences between men and women, discrimination made on the basis of gender is 

implicit in the definition. Gender is “socially construed identities, attributes and roles 

for women and men and society’s social and cultural meaning for these biological 

differences resulting in hierarchical relationships between women and men and in the 

distribution of power and rights favouring men and disadvantaging women”.555 The 

ICEDAW also prohibits discrimination on multiple grounds when women also are faced 

with discrimination based on additional grounds.556 The prohibition on discrimination 

against women includes both direct and indirect discrimination, which is “when a law, 

policy, programme or practice appears to be neutral as it relates to men and women, but 

has a discriminatory effect in practice on women, because pre-existing inequalities are 

not addressed by the apparently neutral measure.”557  

   Women have a right to all human rights on an equal basis as men and not only those 

explicitly recognized in the Convention. This can be deduced from Article 3 that 

stipulates that “States Parties shall take in all fields, in particular in the political, social, 

economic and cultural fields, all appropriate measures, including legislation, to en sure 

the full development and advancement of women, for the purpose of guaranteeing them 

the exercise and enjoyment of human rights and fundamental freedoms on a basis of 

equality with men. This means that women’s right to gender equality and non-

discrimination on the ground of sex requires States to ensure that there are no disparities 

between men and women in the enjoyment of any of the rights that are relevant in the 

context of maternal mortality. Consequently, States must ensure that girls do not receive 

fewer years of education or less food than their brothers and that boys are immunized 

against infectious diseases but not girls. All these things negatively affect girls’ 
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enjoyment of their human rights in the context of maternal mortality and mean that 

women and girls are more at risk of maternal death than if they were to be equally 

treated as men and boys and not receive less food and less education than them.   

   Discrimination against women has its roots in stereotyped ideas of the gender roles 

and the view that women are inferior to men.558 For this reason, Article 5a obligates 

States to take all appropriate measures to “modify the social and cultural patterns of 

conduct of men and women, with a view to achieving the elimination of prejudices and 

customary and all other practices which are based on the idea of the inferiority or the 

superiority of either of the sexes or on stereotyped roles for men and women”. Gender-

based stereotypes are generalized preconception of attributes or characteristics that men 

and women have or should have in their gender roles and in this way the stereotypes 

tend to freeze gender roles and make them appear as real, universal, eternal, natural, 

essential and unchangeable.559 The CEDAW has in its Concluding Observations to one 

State party considered gender-based stereotypes to be a root cause of the disadvantaged 

position of women in society.560 In the Concluding Observations to another State party, 

the Committee stated that gender-based stereotypes constituted the most serious 

obstacle to implementation of the Convention.561  

   In many societies women are seen as needing protection and men are therefore the 

head of the household and have control of the family member’s actions. This restricts 

women’s enjoyment of human rights, such as the right to be financially independent and 

the right to choose a spouse. Gender-based stereotypes deny women the autonomy to 

live their lives according to their own choices and therefore the principle of individual 

autonomy is important in the context of Article 5a.562 Women’s lack of autonomy has a 

negative impact on maternal mortality as it limits women’s possibilities to delay 

marriage and childbearing, to demand the use of contraceptives during sex and to seek 

maternal health care including emergency obstetric care, which all are important for 

avoiding maternal death.  
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   The CEDAW has decided on an individual complaint regarding gender-stereotypes 

during court proceedings in a rape-case in Vertido v The Philippines.563 The Committee 

found that the State had violated its obligations under Article 2c and f and 5a. It 

considered that the judgement in the rape-case had been influenced by gender-based 

myths and misconceptions about how a woman or girl should act when confronted with 

a situation of rape. These misconceptions include the expectancy of physical resistance 

from the victim and to try to escape at every possibility. Moreover, the Committee 

found further misconceptions in the decision of the Court, such as stereotypes about 

male and female sexuality being more supportive for the credibility of the alleged rapist 

than for the victim and weight given to the fact that the alleged rapist and victim knew 

each other.564  

   Misconceptions about rape victims that affect court proceedings hinder women’s 

access to justice and send a signal to the society that rapists can get away with their 

crime, which in my opinion is likely to lead to more women being victims of rape. A 

high frequency of rape in a society can have a substantial impact on maternal mortality 

in a society as rape can lead to forced pregnancy which in turn can lead to maternal 

death from unsafe abortion if safe abortion services are not available. Moreover, rape 

can lead to forced pregnancy in women that are at an increased risk of maternal 

mortality, such as young girls. Consequently, gender stereotypes in rape cases that 

negatively affect rape victims’ right to justice can have a negative impact on maternal 

mortality, especially in countries where abortion is illegal.  

   Rape and other types of gender-based violence, which is violence that is directed 

against a woman because she is a woman or that affects women disproportionately, 

constitute discrimination against women.565 Gender-based violence impairs or nullifies 

the enjoyment of many human rights and violates several provisions in the CEDAW.566 

The CEDAW has decided on several individual complaints regarding domestic violence 

and has found States to be in violation of Articles 2a-f, 3, 5a and 16.567 Domestic 
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violence increases the risk of maternal death and can also be a barrier to seek maternal 

health care even in times of emergency. Gender-based violence has also been linked by 

the CEDAW to gender-based stereotypes in a decision on an individual complaint in 

which it stated that “[t]raditional attitudes by which women are regarded as subordinate 

to men contribute to violence against women.568  

   Consequently, women’s right to gender equality and non-discrimination on the ground 

of sex in the CEDAW gives women a right to be free from violence, including domestic 

violence and sexual violence, from gender-stereotypes and from unequal treatment in 

regard to access to food, education and health care, among other things, that all 

indirectly increases women’s risk of dying from maternal causes.  

   States parties have the obligation to respect, protect and fulfil the right to non-

discrimination on the basis of sex and gender equality. In order to respect the right 

Article 2d stipulates that States must refrain from engaging in any discriminatory act or 

practice and ensure that public bodies act in conformity with this obligation. States must 

also modify or abolish existing laws and regulations that constitute discrimination 

against women, as laid out in Article 2f. The obligation to protect women from 

discrimination requires States to take all appropriate measures to eliminate 

discrimination against women by any private entity or individual, in accordance with 

Article 2e. They must also ensure through competent tribunals and other public 

institutions the effective protection of women against any discriminatory act, as 

stipulated in Article 2c. States must also adopt appropriate legislative and other 

measures prohibiting all discrimination against women, in accordance with Article 2b. 

Moreover, States must abolish discriminatory customs and practices, as laid out in 

Article 2f.  

   The obligation to fulfil requires States to take a wide variety of measures to ensure 

that women and men enjoy equal rights de jure and de facto and to adopt public 

policies, programmes and institutional frameworks aimed at fulfilling the specific needs 

of women leading to their full development of their potential on an equal basis with 

men.569 In order to fulfil women’s right to non-discrimination on the ground of sex or 

gender States are also required to adopt temporary special measures in accordance with 

Article 4.1 that are aimed at accelerated de facto equality between men and women. 

These are not considered discrimination unless they have the consequence of 
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maintaining unequal or separate standards and are not discontinued when the objectives 

of equality of opportunity and treatment have been achieved. This encompasses a wide 

variety of legislative, executive, administrative and other regulatory instruments, 

policies and practices.570 

   States also have the obligation under Article 5a to take all appropriate measures to 

modify social and cultural patterns of conduct of men and women with a view to 

eliminate gender stereotypes. To this end, States must amend stereotyped laws and take 

measures to remove gender stereotypes in educational materials, in advertising and in 

the media.571 Finally, States must take extensive information campaigns that .promote an 

image of women that if different to traditional stereotypes through mass-media and 

education.572 The obligation under Article 5a is closely connected to the obligation in 

Article 2g to remove penal legislation that discriminate against women, such as laws 

that criminalize abortion573 and legislation that permits a man to avoid a prosecution for 

rape if he marries the victim.574 

   Furthermore, States must take appropriate and effective measures to overcome 

gender-based violence, whether by public or private act. They must ensure that laws 

give adequate protection against gender-based violence and take preventive measures, 

including information and education programmes in order to change attitudes about 

violence and protective measures for those at risk of violence. Violence must be 

punished and victims offered civil remedies.575 Cases concerning rape and other gender-

based violence should be pursued without undue delay and be impartial and fare and not 

affected by gender-based stereotypes.576 Judges, lawyers, law enforcement officers and 

medical personnel should receive appropriate training about rape and gender-based 
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violence and the ICEDAW.577 Article 2c, d and g have immediate effect and the other 

obligations must be pursued without delay.578 

 

8.2.2 The Inter-American System on Human Rights 

Women’s right to gender equality and non-discrimination on the ground of sex is 

enshrined in Article 1.1 of the ACHR and in Article 3 of the Protocol of San Salvador. 

These provisions stipulate that States parties undertake to guarantee everyone the 

exercise of the rights set forth in the instruments without discrimination for reason of 

sex. Women’s right to gender equality is emphasized by Article 24 of the ACHR that 

stipulates that all persons are equal before the law and are entitled, without 

discrimination, to equal protection before the law. The IACHR and the IACtHR defines 

discrimination on the ground of sex as “any distinction, exclusion, restriction or 

preference which is based on any ground such as…sex… and which has the purpose or 

effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, 

on an equal footing, of all rights and freedoms.”579 The IACHR has adopted a broader 

concept of non-discrimination, which is associated with the idea of ending the 

subordination of women as a group. This concept condemns practices that have the 

consequence of creating or perpetuating a subordination position for women in society. 

This definition of discrimination goes beyond unfair treatment for individual women 

and acknowledges that discrimination has the function to subordinate women as a group 

and thereby create and perpetuate a gender hierarchy.580 Indirect discrimination is also 

impermissible.581 Different treatment of women and men is only allowed when it is 

justified by just, reasonable, legitimate compelling reasons.582 Consequently, the right to 

non-discrimination on the ground of sex comprises a right for women to enjoy the rights 
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to food and to education, which are important in the context of maternal mortality, on an 

equal basis as men. 

   In María Eugenia Morales de Sierra v Guatemala583 the IACHR found the State’s 

Civil Code discriminatory as it prescribed different responsibilities for women and men 

in their domestic relations. The husband was given certain responsibilities exclusively, 

by virtue of his role as income earner, and other responsibilities was stipulated for the 

wife, by virtue of her role as wife, mother and homemaker. The IACHR considered this 

“to have a continuous and direct effect on the victim in this case, in contravening her 

right to equal protection and to be free from discrimination, in failing to provide 

protections to ensure that her rights and responsibilities in marriage are equal to and 

balanced with those of her spouse, and in failing to uphold her right to respect for her 

dignity and private life”.584 The Commission saw the laws as creating a situation of de 

jure dependency for the wife and an insurmountable imbalance in the spousal authority 

within the marriage. It also found the provisions in the Civil Code to apply stereotyped 

notions of the gender roles and that this perpetuates de facto discrimination of women in 

the family sphere and impedes the ability of men to fully develop their roles within the 

marriage and family. Consequently, the Stat had violated Article 1, 2, 11, 17 and 24 of 

the ACHR.585 In the case the IACHR made link between stereotyped gender roles and 

gender-based violence.586 This link is also made in The Inter-American Convention on 

the Prevention, Punishment and Eradiction of Violence Against Women “Convention of 

Belem do Para”. Article 6 stipulates that women’s right to be free from violence 

includes the right of women to be free from all forms of discrimination and women’s 

right to be valued and educated free of stereotyped patterns of behavior and social and 

cultural practices based on concepts of inferiority or subordination. The preamble to the 

Convention stipulates that gender violence is a manifestation of the historically unequal 

power relations between women and men. The discriminatory nature of a pattern of 

lengthy court proceedings in domestic violence case was at issue in Maria da Penha 

Fernandes v Brazil.587 A woman complained about the fact that the case regarding the 

attempted murder on her by her former husband had not been finally decided although 
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15 years had gone by. She claimed that this was not an isolated situation in the country 

but was an example of a pattern of impunity in cases regarding violence against 

women.588 The Commission considered her husband’s impunity to be a tolerance of 

violence by the court and part of a pattern. It stated that the condoning of violence 

perpetuate the psychological, social, and historical roots and factors that sustain and 

encourage violence against women. It further held that the general and discriminatory 

judicial ineffectiveness in regard to cases of violence against women is conducive to 

domestic violence, as society sees no evidence of willingness by the State to take 

effective action to sanction such acts.589 The IACHR has also stated that discriminatory 

sociocultural patterns present a risk to women’s maternal health. The Commission has 

given the example in the case when a pregnant woman experience complications and 

but is refused care at a health facility since she does not have the authorization from her 

spouse.590 

   States have the obligation to respect, protect and fulfil women’s right to be free from 

discrimination on the ground of sex. The obligation to respect requires the States to 

abstain from producing laws, standards and policies that are discriminatory or have 

discriminatory effects on women when exercising their rights. States must also examine 

laws, practices and policies and reform those which are discriminatory. They must also 

ensure that women do not experience discriminatory practices by public agents.591 The 

obligation to protect requires States to protect women against any discriminatory 

practices and conduct from third parties.592 This means that States must design 

preventive policies, especially with regard to widespread discriminatory practices or 

structural discriminatory situations, even when those practices and situations are 

attributable to private persons.593 Finally, the obligation to fulfil requires States to 

combat discriminatory practices and to adopt special temporary measures in order to 

achieve gender equality. The existence of legislative prescriptions may not be a 

sufficient mechanism for ensuring equality in society for women who historically have 
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been subject to certain forms of public and private discrimination and therefore the 

adoption of special measures might be required.594 

   Furthermore, States have an obligation under Article 7b and c in the Belem do Para 

Convention to apply due diligence to prevent, investigate and impose penalties for 

violence against women and to adopt laws that are required for accomplishing this. 

Article 7d and f requires States to adopt measures that protect women from the 

perpetrator and to establish fair and effective legal procedures for women who have 

been subject to violence, including timely hearing and effective access to such 

procedures. States are also required to progressively take measures to modify social and 

cultural patterns of conduct of men and women to counteract predjudices, customs and 

other practices that are based on the idea of the inferiority or superiority of either of the 

sexes or on gender-stereotyped roles that legitimize or exacerbate violence against 

women, in accordance with Article 8b. This includes the development of formal and 

informal educational programs. In regard to maternal mortality the Commission has 

stated that States should redouble their efforts to adopt measures and assign the 

resources necessary to eliminate the various forms of discrimination against women that 

impact the preventable risks of maternal mortality.595 

 

8.3 The Guatemalan State’s Compliance with its Obligations under 

Women’s Right to Gender Equality and to Non-discrimination 

8.3.1 Introduction 

Both the inter-American system and the ICEDAW stipulate that States have an 

obligation to ensure women’s right to non-discrimination on the ground of sex. This 

implicates many different obligations that are relevant in the context of maternal 

mortality. Many of them have been analyzed in regard to the other rights that I have 

analyzed in this thesis. I have therefore chosen to analyze two obligations under 

women’s right to non-discrimination on the ground of sex that I consider as very 

important in the context of maternal mortality in Guatemala and that have not been 

analyzed in previous chapters. These are the duty to take all appropriate measures to 
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eliminate sexual violence against women and the duty to modify the social and cultural 

patterns of conduct of men and women in order to eliminate gender-based stereotypes.  

 

8.3.2 The Duty to Modify the Social and Cultural Patterns of Conduct of Men and 

Women 

States have the obligation to modify the social and cultural patterns of women and men 

in order to eliminate the gender-based stereotypes that have a negative impact on 

women’s enjoyment of their human rights. States are therefore required to take 

measures to remove gender stereotypes in educational materials, in advertising and in 

the media and to promote an image of women that if different to traditional stereotypes 

through extensive information programmes in mass-media and education. However, 

Guatemala has a deeply rooted patriarchal society and a culture of misogyny.596 The 

culture of misogyny can be seen in the high prevalence of femicide and other types of 

violence against women in Guatemala. Women have a low status and are seen as the 

property of her husband or father. For instance, a survey shows that 80% of men and 

70% of women believe that women need permission to leave the house.597 This has a 

negative impact on maternal mortality in the country in a number of ways, including the 

fact that women cannot seek maternal health care if they are not given permission by 

their husband or another male relative and that it is difficult for women to negotiate safe 

sex.  

   The CEDAW has expressed concern over the pervasiveness of patriarchal attitudes in 

Guatemala and the deeply rooted stereotypes regarding women’s and men’s roles and 

responsibilities in the family, the workplace, political life and society. It has stated that 

this constitutes a serious obstacle to women’s enjoyment of their human rights.598 It is 

obvious that the Committee is not satisfied with the Guatemalan States efforts in this 

regard as it has urged the State to increase its efforts to design and implement 

comprehensive awareness-raising programmes to foster a better understanding of, and 
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support for, gender equality at all levels of society. The CEDAW has stated that such 

efforts should aim at modifying stereotypichal attitudes and cultural norms about 

women’s and men’s responsibilities and roles in the family, the workplace, political life 

and society. Furthermore, the Committee has urged the Guatemalan State to adopt an 

overall strategy to eliminate gender stereotypes relating to women and that this strategy 

could include awareness-raising programmes in school curriculums, the training of 

teachers and sensitization of the media and the public at large, including actions 

specifically targeting men and boys.599 In my opinion, the Guatemalan State has not 

taken all appropriate measures in order to modify social and cultural patterns of conduct 

of men and women in order to eliminate gender stereotypes. As the Guatemalan State 

had stated, many of the actions were carried out on a one-off basis and not as part of a 

comprehensive strategy with clearly defined goals.600 This is clearly not enough as it is 

difficult and takes time to modify social and cultural patterns of conduct and in order for 

it to be effective actions must be taken on a broad front in society with various 

approaches. The Guatemalan State has admitted that the actions it has taken have not 

had the necessary impact on social change.601 Furthermore, to me it seems like the 

Guatemalan State is taking measures mainly to remove negative gender stereotypes 

from educational materials, for example, but is not adopting measures that are aimed at 

creating positive images of women instead. In my opinion, States must be required to 

also proactively promote a positive image of women. Consequently, I do not consider 

the measures that the Guatemalan State has taken to be effective enough to bring about 

a change in the social and cultural patterns of conduct of men and women and eliminate 

gender stereotypes. Even though it is difficult to change social and cultural attitudes and 

it cannot be expected that States should change society overnight, I think that States 

must be required to take measures that are capable to have an impact on social and 

cultural patterns of conduct, which the Guatemalan State has failed to do. Moreover, as 

the society in Guatemala has deep-rooted gender stereotypes and this clearly impedes 

women’s enjoyment of human rights in general I think that more is to be expected from 

the Guatemalan State in this regard. For these reasons, I conclude that the Guatemalan 

State has not taken all appropriate measures to modify social and cultural patterns of 
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conduct of men and women and therefore the State has violated its obligations under 

women’s right to non-discrimination on the ground of sex in this regard.  

 

8.3.3 The Duty to Take All Appropriate Measures to Overcome Sexual Violence 

Women’s right to non-discrimination on the ground of sex or gender imposes an 

obligation upon States to take all appropriate measures to overcome gender-based 

violence, including rape, by public or private actors. This includes taking measures to 

prevent rape, to protect women from rape, to punish rapists and to eradicate rape. 

However, the Guatemalan State is far from eradicating sexual violence against women 

as rape is widespread in the country and especially affects teenagers.602 The many cases 

of rape are a legacy of Guatemala’s civil war when rape was used as a war method.603 

The CEDAW has expressed concern over the high incidence of violence against women 

in Guatemala, including sexual violence in the home and sexual harassment in the 

workplace.604 The high frequency of rape in Guatemala has a negative impact on the 

maternal mortality situation in the country. Most pregnancies among girls under 14, 

which are at an increased risk of maternal death, are the consequence of rape and the 

perpetrator is usually the girl’s father or a relative.605 Furthermore, the high prevalence 

of rape leads to many forced pregnancies and this in turn leads to unsafe abortions 

which often lead to maternal death.  

   The Guatemalan State has made some efforts in combating violence against women 

including sexual violence. This includes new legislation that offer women better 

protection against violence, the establishing of a specialized court that tries femicides 

and other crimes of violence against women and a joint task force for crimes against 

women as well as the hiring of interpreters that facilitate indigenous women’s access to 

justice.606 However, in my opinion, the Guatemalan State has not done enough to 

prevent sexual violence in society and to protect women from rape. The impunity rate in 

rape cases is high and of the 21,232 cases of rape that were registered between January 

2012 and March 2015 only 947 have been decided in favour of the victim so far.607 The 

CEDAW has expressed concern over the fact that there has been insufficient 
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investigations into reported cases of violence against women and that the climate of 

impunity has not been eradicated and that women still are afraid to report cases of 

violence.608 By having a high level of impunity in rape cases the Guatemalan State sends 

a signal to the society that sexual violence against women is tolerated and, in my 

opinion, this is not in line with condemning gender-based violence. Furthermore, this 

means that the State has failed to punish rapists and also that they have failed to protect 

rape victims from further attacks and new women from being attacked. For these 

reasons, I consider the Guatemalan State to have failed to fulfil its obligations to take all 

appropriate measures to overcome sexual violence against women. The CEDAW has 

urged the Guatemalan State to take several measures in order to eliminate violence 

against women. It has urged the State to ensure that women and girls who are victim of 

violence have access to protection and effective redress and to take appropriate 

measures to ensure that perpetrators of violent acts are effectively prosecuted and 

punished and do not enjoy impunity. Furthermore, the Committee has recommended the 

State to implement gender-sensitive training on violence against women for public 

officials, in particular law enforcement personnel, the judiciary and health service 

providers, to ensure that they are sensitized and can respond effectively to gender-based 

violence. Finally, the CEDAW urged the State to take measures to modify social and 

cultural patterns of conduct as these are the root causes of most forms of violence 

against women.609 That the Committee has given so many recommendations in regard to 

violence against women must mean that it considers the Guatemalan State to have failed 

in taking measures to protect women from violence, to prevent violence and to punish 

violence. Consequently, I conclude that the Guatemalan State has violated its 

obligations in regard to violence against women under women’s right to non-

discrimination on the basis of sex.  

 

8.3.4 Conclusion  

The Guatemalan State has violated both its obligation to take all appropriate measures 

to modify social and cultural patterns of conduct in order to eliminate gender-based 

stereotypes and to take all appropriate measures to overcome sexual violence against 

women. This means that the State has violated its obligations under women’s right to 

non-discrimination on the ground of sex. This has serious implications for the maternal 
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mortality situation in the country as gender-based stereotypes seriously impedes 

women’s enjoyment of the human rights that are important in the context of maternal 

mortality and as rape leads to maternal death from unsafe abortions and maternal deaths 

among young girls with forced pregnancy. Therefore it is vital that the Guatemalan 

State fulfil these obligations under women’s right to non-discrimination on the basis of 

sex to be able to significantly decrease the rate of maternal mortality in the country. 

Otherwise, other measures will lose its impact in the long run. 

 

9 Concluding Remarks 

My analysis of the Guatemalan State’s compliance with its obligations under the rights 

to life, to health, to education, to racial non-discrimination and to gender equality and 

non-discrimination on the ground of sex for women in the context of maternal mortality 

has revealed that the Guatemalan State is violating its obligations under all five rights. 

Of all the specific obligations that I have analyzed the Guatemalan State is only 

complying with one of these obligations, namely the obligation to adopt policies to 

reduce maternal mortality. It is bad enough that the State has failed to comply with its 

obligations under international and regional human rights law at all but, in my opinion, 

the State is not even remotely close to complying with most of the obligations that I 

have analyzed.  

   Many women lack access to maternal health care, including emergency obstetric care, 

and without this it is impossible for women to survive pregnancy-related complications 

that require care. Their access is hindered by many factors but the most remarkable 

barrier is that the country lacks enough health facilities where women can receive 

emergency obstetric care. In fact, the country needs as much as triple of the health 

facilities that exists today in order to ensure that women have availability to emergency-

obstetric-care services and other maternal-health-care services. In addition to this, the 

facilities that exist today are badly distributed throughout the country and the rural 

population and indigenous population is most negatively affected by this. Consequently, 

many women have an inadequate physical access to maternal-health-care services. This 

is therefore one of the obligations that the Guatemalan State is far from realizing despite 

the fact that it has immediate effect. The State should prioritize the expansion of 

maternal-health-care services, including emergency-obstetric-care services, to all 

regions in the country in a sufficient amount as the provision of emergency obstetric 
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care and other types of maternal health care is the most important intervention for the 

reduction of maternal mortality. Moreover, these interventions are very cost-effective 

which means that the State should be able to implement them in the near future. The 

fact that the most important interventions to reduce maternal mortality anywhere in the 

world are known and relatively easy and cheap to implement makes it even more 

shameful that the Guatemalan State has not implemented the provision of maternal 

health care in the whole country.   

   Another immediate obligation that the Guatemalan State is far from realizing is the 

obligation to ensure everyone adequate nutritious food. Few Guatemalans eat enough 

nutritious food and this clearly impacts their physical health negatively. For women this 

means that they often experience stunting and anemia, which make them weaker and 

less able to go through pregnancy and childbirth safe and more likely to die from 

maternal causes. Consequently, the State’s failure to ensure everyone adequate nutrition 

have implications on the maternal mortality situation in the country.    

   The number of unintended pregnancies in the country also contributes to the high 

maternal mortality rate as this means that women get pregnant although their physical 

condition is not fitted for pregnancy and childbirth and die as a consequence. 

Unintended pregnancies also lead to many unsafe abortions, which causes a tenth of all 

maternal deaths in the country. The State is guilty of sustaining this tragic situation due 

to its failure to ensure women access to family planning services, to eliminate the sexual 

violence in the country and to ensure that women do not undergo unsafe abortions. 

Moreover, the unintended pregnancies are often a consequence of women’s low status 

in society and the prevailing gender stereotypes in the country as men are the decision-

makers is sexual matters and women often cannot negotiate safe sex. The State has 

failed to significantly modify the social and cultural patterns and eliminate the gender 

stereotypes that cause this, which it is obligated to do under women’s right to gender 

equality and non-discrimination. Consequently, the States violation of its human rights 

obligations in this regard contribute to the severe maternal mortality situation in the 

country.    

   Furthermore, the Guatemalan State has failed to ensure women’s right to primary 

education. Many Guatemalan girls do not finish primary school and thus never learn to 

read and write so that they can assimilate written information regarding maternal health 

and family planning and learn how to recognize warning signs on pregnancy-related 

complications. This is one of the main contributing factors to why Guatemala has such a 
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high maternal mortality rate as almost every woman that die of maternal causes have 

little education. Consequently, this is one of the most important things that the 

Guatemalan State must address in order to reduce the maternal mortality rate in the 

country.  

      The Guatemalan State’s failure to reduce the maternal mortality rate to an 

acceptable level cannot be explained away by a lack of financial means or the existence 

of any extraordinarily severe circumstances during which a state cannot be expected to 

ensure women safe maternity and protection from maternal death. Guatemala is not 

among the poorest countries in the world but has the status as a lower middle income 

county and should therefore be able to comply with its human rights obligations in the 

context of maternal mortality. However, as I have explained in my analysis, Guatemala 

has tax system that does not enable the State to collect enough resources in order to 

spend an adequate amount on health care and education. This also constitutes a 

violation of the State’s human rights obligations as the State is required to have an 

progressive taxation system that generate the resources that are available in the country 

so that these resources can be used towards the progressive realization of economic and 

social rights. Therefore, the Guatemalan State should make a tax reform in order to 

comply with its obligations under human rights and to be able to spend an adequate 

amount of resources on education and health, which will lead to improvement in regard 

to maternal mortality.     

   Nevertheless, it is not only the fact that the country has an inadequate tax system that 

is the reason behind the Guatemala State’s failure to comply with its human rights 

obligations in the context of maternal mortality. The State also spends little public 

resources on education and health care in percentage terms, which, in my opinion, 

reflects the lack of political will to realize the rights to life, to health and to education in 

general. In fact, I think that there is a lack of political will in Guatemala to spend 

money, time and efforts on addressing the maternal mortality situation in the country 

and that this is the main barrier to the State’s compliance with its obligations to realize 

women’s human rights in the context of maternal mortality. This is evident as the State 

despite a tax reform still has a tax system that benefits the rich and negatively affects the 

poor and that does generate enough measures to reduce the maternal mortality rate 

together with the fact that the State does not implement the interventions that are 

necessary to reduce the maternal mortality rate even though they are very cost-effective. 
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   I think that the political will is going to be absent as long that the negative images of 

women and the low status of women in the country prevail. The politicians are people 

like everyone else and therefore they are influenced by the negative view of women in 

the country. As women are seen as subordinate to men and as having less value it is 

likely that many politicians do not consider the issue of maternal mortality to be as 

important as other issues since it, in their view, only regards women. This would 

explain why so little effort has be put into reducing the country’s maternal mortality rate 

despite the fact that the situation has been serious for a long time and that the human 

right’s committees and the IACHR has continuously expressed concern over the 

maternal mortality in Guatemala and has given recommendations on what measures the 

State should take in order to improve the situation.  

   The State’s failure to address the severe maternal mortality situation in the country 

constitutes a structural violation of women’s human rights, including the most 

fundamental human right: the right to life. This is very serious as this structural 

violation of women’s human rights actually leads to women’s death, which cannot be 

undone. It is also remarkable that the structural violation of women’s human rights that 

is preventable maternal mortality has no equivalent when it comes to men’s human 

rights. Moreover, the fact that there are great racial disparities in regard to maternal 

mortality in Guatemala is shameful and reveals racial discrimination it the eyes of those 

responsible. The Guatemalan State might not have realized it yet but the Guatemalan 

society is losing very much on having such a high maternal mortality rate in the 

country.  
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