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Glossary and List of Abbreviation 
al-Qaeda: A global militant jihad organization whose founder, amongst others, was 

Osama bin Laden 

Baathist regime: The regime led by the former president of Iraq Saddam Hussein 

Caliph: Leader of the caliphate 

Caliphate: A political-religious state. Modern use of the term refers to a state ruled 

by a single interpretation of Sharia law 

High Contracting Party: A signatory state to the 1949 Geneva Conventions  

IACHR: Inter-American Commission on Human Rights  

ICC: International Criminal Court  

ICTR: International Criminal Tribunal for Rwanda 

ICTY: International Criminal Tribunal for the former Yugoslavia 

IHL: International Humanitarian Law 

IS: Islamic State, the name of ISIS after it declared a caliphate 

ISI: Islamic State of Iraq, the organization that grew out of al-Qaeda in Iraq 

ISIS: Islamic State of Iraq and Syria (or al-Sham), the successor of ISI, the name 

change was a result of the organizations expansion in Syria 

Jihad: Literally “to struggle” in Arabic, used to describe a broad spectrum of actions 

from religious struggles to armed conflict 

KRG: Kurdish Regional Government, semi-autonomous government of Northern 

Iraq, also referred to as Iraqi Kurdistan 

Peshmerga: The military force of the region of Iraqi Kurdistan 

Shia Islam: The majority of Muslims in Iraq are Shia Muslims. The branch only 

recognizes Ali’s (Muhammad’s son-in-law) descendants as the rightful leaders of 

the Muslim Community 

Sunni Islam: Largest branch of Islam, although a minority in Iraq. Often referred to 

as orthodox Islam 
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Taliban: A fundamentalist organization originating in Pakistan and later spread to 

Afghanistan where it partially controlled the government until the American 

invasion in 2001 

Yazidi: A religious and ethnic minority in Iraq  
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1 Introduction 
1.1 Problem 

During the last decade, the notion of terrorism has developed both scholarly and 

politically due to the so-called “War on Terrorism,” initiated by the Bush 

administration in 2001. The use of terrorist tactics by organizations has led to 

transnational armed violence, so intense that it in some cases can trigger the 

applicability of international humanitarian law (IHL).1 The Geneva Conventions of 

1949 and its Additional Protocols of 1977 do not give a clear definition of “armed 

conflict”. In addition, due to the fair ambiguity of the term “armed conflict”, Article 

3 of the Geneva Convention IV Relative to the Protection of Civilian Persons in 

Time of War (1949)(Geneva IV) – often referred to as common Article 3 – can give 

rise to different interpretations of the term.2 The purpose of the Article is to ensure 

the application of rules of humanity in times non-international armed conflict and 

grants special protection for civilians.3 Furthermore the same Article states that an 

armed conflict must take place on the territory of a High Contracting Party, thus it 

regulates non-international armed conflict in a signatory state. Does it mean that the 

state only can fight the non-state party within its borders for the conflict to remain 

internal? Or does the wording of the Article suggest that an armed conflict must 

occur within the state’s borders, hence not be transnational?  

 The War on Terrorism started when United States (US) invaded Afghanistan, 

though officially the attack was against al-Qaeda and not Afghanistan. Hence, it was 

not an armed conflict between two states, but the invasion occurred within the 

borders of a third party.4  This makes it difficult to know if terrorist actions or 

                                                
1 Here IHL refers to the Geneva Conventions of 1949 and its Additional Protocols of 1977. 
2 Bianchi & Naqvi, p 102.  
3 Pictet p 34. 
4 Cf Article 2 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War (1949) 
(Geneva IV). Also see, Supreme Court of the United States case Hamdan v Rumsfeld et al (2006), opinion of 
the court pp 67-69. The Supreme Court found that Article 3 was applicable because the armed conflict 
between US and al-Qaeda was taking place on the territory of a signatory state (Afghanistan). However, the 
classification of the conflict as an internal one is highly debatable due to the close bonds between al-Qaeda 
and the Taliban regime. Cf Bianchi & Naqvi, p 120.  
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counter-terrorist actions targeting non-state actors would be regulated by IHL. 5 

While terrorist acts can be illegal according to national laws and the body of 

international counterterrorism laws,6 acts of international terrorism are not generally 

viewed as crossing the threshold to trigger IHL, hence amounting to an armed 

conflict.7 But when appropriate — thus when the violence is intense and protracted 

— terrorist acts can fall under IHL. Since 9/11, countries facing internal conflicts 

have progressively referred to non-state entities as terrorists rather than parties to an 

armed conflict. 8  By the same token, the transnational dimension of terrorist 

organizations have increased.  

 Considering these world events, the Security Council and the European Union 

have introduced a sea of new rules and regulations. 9  Meanwhile international 

humanitarian law has stayed intact, as conflicts between states and non-state groups 

have increased. As for current events, the rise of the Islamic State (IS), the name that 

will be used henceforth — also known as the Islamic State of Iraq and Syria (ISIS) 

— gives topical interest to the relationship between IHL and non-state parties acting 

transnationally. The Islamic State has been described as the “crack cocaine” of 

violent extremism and with goals that are ludicrous and impossible to achieve.10 In 

Iraq, IS is currently being fought on the ground by Iraqi forces and the Kurdish 

Regional Government’s (KRG) peshmerga forces. In addition, other states have 

assisted Iraq in its fight against IS. The body of IHL is to a large extent focused on 

wars and conflicts between states. One can therefore wonder what position IHL 

holds in conflicts today, as we live in a world where violence between transnational 

organizations and states are increasing, whilst wars between states are decreasing.  
                                                
5 Bianchi & Naqvi, p 24.  
6 For examples of such laws see, International Convention Against Taking Hostages (1979), International 
Convention for the Suppression of Terrorist Bombings (1997), International Convention for the Suppression 
of the Financing of Terrorism (1999), International Convention for the Suppression of Acts of Nuclear 
Terrorism (2005). 
7 Chadwick, p 128.   
8 Bianchi & Naqvi, p 100.  
9 For examples see, Security Council Resolution 1267 (1999), 1373 (2001), 2178 (2014), European Councils 
Common Positions 2001/930/CFSP, Councils Framework Decision 2001/931/CFSP, 2002/475/JHA, 
2008/919/RIF. 
10 Stern & Berger, p 235.  
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1.2 Purpose, Research Questions and Limitations 

There are the two main reasons for why the current crusade by IS for its own state 

gives rise to the question of the relationship between transnational organizations 

using terrorist tactics and IHL in modern times. Firstly, the Islamic State acts 

transnationally, thus not within the borders of one state. Secondly, it claims to be a 

state and not an organization. The main purpose of this thesis is to analyze the 

applicability of common Article 3 Geneva IV on internal conflicts between a 

transnational non-state organization and a state. 

 Since IS claims to be a state, the questions of its statehood will be addressed, 

subsequently the characterization of it makes a pivotal difference to whether the 

conflict is international or internal.  The methods of IS, a mixture of conventional 

and non-conventional warfare actualizes the topic of the impact that terrorism has on 

the applicability of common Article 3 and the purpose of IHL when a party to the 

conflict de facto ignores its obligations under international law. The main question 

to answer will be if, how and why common Article 3 is applicable to the conflict 

between IS and Iraq in light of the Islamic State’s crusade for its own state. Thus, 

the relationship between armed conflict and terrorism will be discussed, as to what 

effect transnational terrorist attacks have on an internal conflict; does the conflict 

become international or does it stay internal? Moreover, in light of the findings of 

the thesis, I will discuss whether IHL is outdated. The nature of conflicts has 

changed since the birth of the Geneva Conventions, from inter-state to intra-state, 

while rebels as we have known them have come to act transnationally. Should we 

therefore stop defining armed conflict as international or non-international, and 

simply be satisfied with establishing that an armed conflict is occurring? And can 

IHL co-exist with extremist organizations using terrorist tactics and acting 

atrociously without the Geneva Conventions losing its purpose of guaranteeing 

minimum humanitarian standards in times of armed conflict? One can wonder what 

the use of common Article 3 is, if a party to a conflict inherently disrespects 

fundamental humanitarian standards.   
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 Since this essay will focus on non-international armed conflicts, the legal body of 

armed international conflicts will not be discussed in detail. Notwithstanding, since 

the applicability of Article 3 Geneva IV is worded negatively, comparisons between 

international and non-international conflicts will be used as a method to fulfill the 

purpose of this essay. The narrower applicability of Additional Protocol II to the 

1949 Geneva Conventions (1977) (AP II), regulating non-international armed 

conflict will not be assessed, firstly because its scope is more narrow than common 

Article 3, and secondly because Iraq is not a party to AP II.11 Furthermore, due to 

the full-blown war taking place in Syria, the country’s involvement as a state-actor 

will not be discussed. The focus will instead be on IS’s activities in Iraq.  

 

1.3 Method and Material 

Rather than examining theoretical issues first, concretized matters will be derived 

from the current crusade by IS for its own state under its proclaimed caliphate. 

Therefore, existing issues will be contextualized within international humanitarian 

law to examine its applicability.  The purpose of this method is to give relevant and 

current examples and thereby gain deeper understanding of the correlation between 

transnational armed organizations and international humanitarian law in light of the 

recent development of the Islamic State. Both primary and secondary sources of 

international law will be used. Scholarly sources developed as a result of the War on 

Terrorism and doctrines in IHL will be benefited from. Furthermore, cases from 

both national courts and international courts — primarily the International Criminal 

Tribunal for Former Yugoslavia (ICTY) — will be used. Although the jurisdiction 

of the latter is limited, its judgments are generous in number and of interest when 

discussing the applicability of common Article 3. The purpose of this is to examine 

the development of IHL throughout time. As to the description of current events, its 
                                                
11 Moir, pp 100 ff and 105. An armed conflict can apply to Article 3 Geneva IV but not to the Protocol II 
Additional to the Geneva Conventions of 12 Aug 1949, and Relating to the Protection of Victims of Non-
International Armed Conflict (1977) (AP II). An example is the criterion of territorial control by the non-state 
party required for the applicability of AP II, while the same is not required for the applicability of Article 3 
Geneva IV.  
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actuality calls for the use of articles and reports from internationally acclaimed 

newspapers, journals and non-governmental organizations.   

 

1.4 Outline 

In Chapter 2, the characterization of IS will be debated by introducing the 

organization and assessing its status by presenting the criteria for statehood. In 

Chapter 3, armed conflict will be discussed and its relationship to the complex 

notion of terrorism. Thereafter, in Chapter 4, some background will be giving to 

Article 3 Geneva IV, including its inherent deficiencies. In Chapter 5, non-

international armed conflict will be debated and the applicability of Article 3 in 

regards to the activities of IS in Iraq.  This will be done by examining Article 3, 

scholarly texts, case law and judicially developed criteria for the scope of Article 3, 

in hopes of scrutinizing the definitions of the above-mentioned terms both through a 

theoretical point of view and in relation to its applicability to the war against IS in 

Iraq. Based on the findings of this essay, Chapter 6 will analyze the standing of IHL 

today in prospect of answering whether it is outdated and if it fulfills its purpose. In 

addition, a discussion will be conducted regarding the meaningfulness of 

characterizing conflicts as internal or international in lieu of the development of 

transnational organizations. Lastly, final remarks will be made in Chapter 7. 
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2 The Islamic State – a Terrorist State?  
2.1 An Overview  

For the purpose of gaining deeper understanding of the conflict between Iraq and IS 

and the development of the new era of terror an overview of IS and its organization 

will be presented below.  

 The warfare of IS is a mix of conventional and non-conventional warfare. Much 

of the fighting between IS and other groups is taking place with clear lines 

separating IS-areas with non-IS areas. In addition, terrorist attacks both in Iraq and 

around the world have been linked to IS (although a clear majority of attacks have 

occurred in the Middle East).12 The unconventional warfare largely consists of the 

element of terror imbued not only in its actions, but also in the rhetoric used by IS 

and conveyed through its media strategy. A known example of IS’s social media 

strategy is sending out mass tweets (on Twitter) during the 2014 World Cup. When 

Arabic-speaking Twitter users looked up a suitable hashtag for the event (e.g. 

#WorldCup2014), brutal pictures such as IS fighters executing soldiers were mixed 

in with tweets of the games’ latest scores.13 Actions like these undoubtedly spread 

fear but also serve as an inspiration for IS support and recruitment. Another 

important element in the warfare of IS is spreading of propaganda which acts as a 

strong weapon by giving means to recruit both foreigners and local individuals 

whom otherwise would have been victims of war within the frame of IHL.14 Such 

parameters as the glorification of violence depicted in its propaganda videos is an 

essential part of IS warfare. As for the conventional warfare, IS’s current military 

power is by no means weak, although because of foremost US led air-strikes, Iraq 

has the upper hand and thereby an asymmetrical dimension is added to the conflict.15  

                                                
12 Yourish et al, New York Times, 9 Nov 2015. Also see, Appendix 2.  
13 Stern & Berger, p 147.  
14 Cf Saltman & Winter, p 32.  
15 Cf Saltman & Winter, p 34 and Gordon & Callimachi, New York Times, 12 Nov 2015. 
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 By proclaiming its conquered territory a new caliphate in 2014, ISIS became IS.16 

What today consists of IS originates from a militant group that arose in 2000 and, in 

2004, joined al-Qaeda to form al-Qaeda Iraq.17 By 2006, ISI (Islamic State of Iraq) 

was established. For several years, ISI failed to recruit Sunni insurgents, whom 

instead sided with the US forces in Iraq. Furthermore, ISI was under constant attack 

from both US and Iraqi forces. When the US started to withdraw from Iraq in 2009, 

ISI managed to bounce back by launching attacks against civilians and government 

infrastructure.18 The main difference in strategy between al-Qaeda and what would 

become IS is that the former wanted to destabilize the West before proclaiming a 

caliphate, while the latter is more inward facing, seeking to first establish a state as a 

strategy to destabilize the rest of the world.19 Hashim, a scholar in military studies, 

lists four key factors that contributed to the reemergence of ISI. First, there was an 

organizational restructuring combined with a rebuilding of military and 

administrative capacities of the organization.20 The new leader, known-terrorist al-

Baghdadi, had learned from earlier failures and was determined not to repeat the 

same mistakes. Much of the success of ISI was due to the organizational structure of 

al-Baghdadi.21 It must be highlighted that the structure of IS’s internal organization 

is sophisticated. The organization is structured hierarchically and is centralized, 

though it is flexible enough to delegate power downwards.22 Earlier leaders had 

made the mistake of giving leadership positions to Arab expatriates, which was not a 

popular decision among local supporters.23 Therefore, al-Baghdadi appointed Iraqis, 

mostly from the military and security forces of Saddam Hussein’s former Baathist 

regime, to fill the top posts.  

                                                
16 Hashim, p 79.  
17 At pp 69 and 71.  
18 At 73.  
19 Cf Saltman & Winter, p 22.  
20 Hashim, p 74.  
21 Full name Abu Bakr al-Baghdadi, not to be confused with ISI’s former leader Abu Omar al Baghdadi killed 
in a U.S.-led air strike in April 2010.  
22 Saltman & Winter, p 37.  
23 Hashim, p 74.  
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 Secondly, the dysfunctional nature of the Iraqi government and growing conflict 

with the Sunni population contributed to the success of ISI.24 This increased its 

support and facilitated recruitment. 25  Without a network of sympathizers to 

transform into allies in combat, IS would most likely not have made huge territorial 

advances.26  

 Thirdly, the fading of al-Qaeda is a reason for the influx of new members.27 There 

was a gap in the extremist community that ISI could fill. There have been arguments 

that the death of Osama Bin Laden led to a decline in support for al-Qaeda, with 

groups under the umbrella of al-Qaeda pledging their allegiance to IS. 28 

Furthermore, al-Qaeda’s new leader has somewhat failed to organize the large 

number of cells under the umbrella, causing organizational chaos.  

 Finally, the outbreak of the Syrian civil war created an opportunity to advance.29 

ISI sent militants from Iraq to Syria in purpose of fighting the Assad regime and 

thereby affiliated itself with other military groups, and soon ISI rebels became the 

most effective fighting force against Assad.30  

 In fact, the organization acts transnationally, both in Iraq and Syria. In addition, 

IS acts transnationally through its recruitment of new members, its propaganda 

spreading through its media strategies, its terrorist attacks, and by proclaiming new 

provinces (primarily throughout the Middle East). 31  ISI leader al-Baghdadi, 

presumably wanting to strengthen the “jihadist good-will” of the organization, 

announced that ISI would become ISIS (Islamic State in Iraq and al-Sham/Syria) 

due to its activities in Syria. The goals of the organization became clear when al-

Baghdadi announced that illegitimate governments must be overthrown, which in 

                                                
24 Hashim, p 74. 
25 Cf Saltman & Winter, p 34. 
26 Cf at p 34.  
27 Hashim, p 76. 
28 At p 76. 
29 At p 77.  
30 Saltman & Winter, p 30.  
31 Cf Stern & Berger, p 200. Also see, Appendix 2.  
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turn created the Islamic caliphate and subsequently transformed ISIS to IS.32 The 

next question to answer will be how we should define IS, is it a state-party or a mere 

terrorist organization? 

   

2.2 The Islamic State and Its Current Status – A De Facto State? 

How IS is defined, as a state or a non-state party, is crucial to determine if the 

conflict between IS and Iraq is of an internal or international character. While the 

whole body of IHL is applicable in wars between states only certain provisions are 

applicable in non-international armed conflicts. Article 3 Geneva IV is applicable 

during a non-international armed conflict between non-state parties in a state, or 

between the state and a non-state party. Since IS claims to be a state, the question of 

its statehood will be addressed below.  The purpose is to determine if only laws 

concerning non-international armed conflict can be applied or the whole body of 

IHL, making the conflict between Iraq and IS an international one.   

 The civil war in Syria and the destabilization of Iraqi politics has resulted in a 

fairly widespread apprehension of the legitimacy of IS.33 In a report by the counter-

terrorism think tank Quilliam, IS is described as a de facto state.34 Hence, IS is no 

longer an organization. This statement is controversial. It can be agreed that IS is not 

a de jure state since, among other things, it lacks international recognition. No 

country in the world has recognized IS as a state. But is it a de facto state?  

 De facto recognitions are provisional and indicates that the statehood is not 

sufficient. 35  A de jure recognition is final and often leads to the creation of 

diplomatic relations. Recognition of statehood by other states can be given in 

different ways. The common type of recognition used today is recognition according 

to the declaratory theory, aiming at the new state fulfilling the three criteria of 

Article 1 of the Montevideo Convention on the Rights and Duties of States (1933) 

                                                
32 Hashim, p 73.  
33 Saltman & Winter, p 31.  
34 At p 31 ff. 
35 See, Lauterpacht, pp 330 and 336 for the distinction between de jure and de facto recognition.  
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(Montevideo Convention), partially a part of customary international law. The 

classical criteria for statehood under customary law – defined in Article 1 

Montevideo Convention – are pivotal for the creations of states. Although the 

criteria of Article 1 are not exhaustive, the lack of fulfilling the criteria shows a 

paucity of statehood. The first criterion of Article 1 stipulates that a state, as a 

person of international law, should posses a permanent population.36 The size of it 

may be small but should not consist of nomads.37 Secondly, the state should have 

defined territory. 38  Though it can be small in size and not exact, it has to be 

definable.39 Thirdly, the state should have a effective government which aims at the 

state having internal control over its territory. 40  A state that fulfills the three 

mentioned criteria has the right to defend its territory and integrity even before a 

recognition by other states.41 Although there is a fourth criterion in the Montevideo 

Convention, not a part of international customary law — addressing the state’s 

capacity to enter into relations with other states, hence aiming at external control — 

it is not as essential as the three mentioned criteria but should rather be treated as a 

indicium.42 Below the applicability of the three criteria of Article 1 Montevideo 

Convention will be examined in purpose of addressing the status of IS as either a 

state or a non-state party.  

 

2.2.1 A Permanent Population 

The criterion of a permanent population requires the existence of a core people who 

permanently belong to the state in terms of citizenship or nationality.43 How many 

persons inhabit IS territory is unclear. In addition, the population of IS can not 

                                                
36 Article 1 (a) Montevideo Convention on the Rights and Duties of States (1933) (Montevideo Convention). 
37 Crawford, p 52.  
38 Article 1 (b) Montevideo Convention.  
39 Crawford, p 56.   
40 Article 1 (c) Montevideo Convention. Also see, Crawford, p 46 ff.  
41 Cf Article 3 Montevideo Convention.  
42Article 1 (d) Montevideo Convention. Also see, Crawford, p 61, the criteria of relations to other states was 
incorporated to prevent colonies from becoming independent when they fulfilled the first three criteria of 
Article 1 (a-c) Montevideo Convention.  
43 Abass, p 118.  
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permanently be connected to a specific territory.  The territory is random, in the 

sense that IS seizes whatever area that is possible to seize. Consequently, there is not 

a core population in these territories. Instead the population in these areas are all 

citizens of Iraq. The population of IS consist of both people that have migrated and 

the original population of the seized cities, with the exception of the capturing of 

non-Muslim villages and towns where the inhabitants have been enslaved or killed.44 

Since there is no core people, IS’s migrants can not be seen as a population in 

relation to the core population. Noticeably, IS does not have a permanent population, 

thus it does not fulfill the first criterion of Article 1 Montevideo Convention.  

 

2.2.2 A Defined Territory 

A defined territory of a state needs to be reasonably ascertainable.45 The territory of 

IS is fluctuating and constantly under attack to be re-seized by Iraq. In June 2014, IS 

declared the Sykes-Picot Agreement of 1916 – an agreement between colonial 

powers that delineated state borders of the modern Middle East and is still largely 

intact – void.46 Thereby it denounced the boards of Iraq and Syria and making large 

parts of the Middle East borderless. However, such an announcement does not have 

any bearing according to international law. Both Syria and Iraq are recognized states 

according to international law, and erasing its borders cannot be made by an 

organization. In addition, although there are front lines for which armed battle takes 

place between the parties of the conflict, the frontline is not equal to a demarcation 

line amounting to an international frontier. 47  In conclusion, although IS has 

subjugated a territory, it does not have effective control over it. The territory is 

constantly changing making it hard to define and thereby not fulfilling the second 

                                                
44 Amnesty International Report 2014/15 Republic of Iraq. 
45 Abass, p 120. 
46 Gordon, The National Interest, 17 September 2014. Also see, Stern & Berger, p XX.  
47 Cf Baxter, p 264.  
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criterion of Article 1 Montevideo Convention of having a defined territory that is 

reasonably ascertainable.48  

 

2.2.3 An Effective Government  

IS has a self-fulfilling prophecy that has become the truth for its supporters due to 

the success of merging its extremist beliefs and actions. What makes IS different 

from other militant groups or terrorist organizations? The sophisticated 

organizational structure does remind us of a state, even if it is not a democratic 

state.49 IS has one leader, two deputies (one for Syria and one for Iraq), twelve 

governors under each deputy and nine departments that draft and implement 

polices.50 In the IS-controlled city of Raqqa (Syria), there have been reports of soft-

power governing strategies.51 This includes offering social services, proselytizing 

and religious lectures. It has control over markets by banning certain products, 

forcing shops that sell poor products to close and controlling market prices. It has 

also installed power lines and developed a transport system for people to move 

between IS-controlled areas.52 Furthermore, IS does not only have its own military 

in combat, but also its own police to enforce rules on its inhabitants (such as not 

carrying weapons or possessing cigarettes) and a female brigade to assure that 

female inhabitants comply with the new laws (such as dress codes and following 

curfews). This is a new model.53 It is not only pushing for political change but also 

social change. Meanwhile, though IS lacks the infrastructure and resources of a 

government, it uses social media to redress strategic disadvantages in planning 

attacks, maintaining and financing its organization and recruiting new members.54  

                                                
48 Cf Abass, p 120.  
49 Cf Badinter Criteria in the Declaration on the Guidelines on the Recognition of New States in Eastern 
Europe and Soviet Union, 16 December 1991. These criteria demand, in addition to the criteria of the 
Montevideo Convention, that a state has and fulfills certain democratic values and mechanism in order to 
have sufficient character of statehood.  
50 Saltman & Winter, p 37.  
51 Zelin, The Atlantic, 13 Jun 2014.  
52 At. 
53 Saltman & Winter, p 43. 
54 Van de Vlede, The American Interest, Jul/Aug 2015.  
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With violence, IS has spread fear to such extent that it has effectively changed the 

behavior of its inhabitants by implementing strict new policies. Interestingly, this 

shows that IS tactics have two important components that overlap with terrorism. 

One, spreading fear; and two, using that fear to force changes in policies or 

behavior.55 However, this fear is utilized to change policies and laws within the 

caliphate, but not to change the laws of sovereign states, such as Iraq, Syria or 

Western countries. Nevertheless, such reports of IS show that its tactics are more 

complex than militant groups or terrorist organizations as we know them to be. 

Nonetheless, whatever control IS manages to exercise over its territory and people is 

through violence, by enforcing autocratic internal regulations and using threats of 

violence, hence the control is not of an effective government.56 Therefor IS can not 

be considered having an effective government and consequently, does not fulfill the 

third criterion of Article 1 Montevideo Convention.  

 

2.2.4 The Right to Self-Determination  

The above examination of the Montevideo Convention’s three criteria shows that IS 

does not have a permanent population, a defined territory or an effective 

government. Hence it does not fulfill the criteria of statehood according to the 

Montevideo Convention. However, in the matter of statehood, the right to self-

determination should also be addressed. Self-determination is a principle concerned 

with the right to be a state and can have an external effect as to the right of statehood 

as well as being exercised internally within a state.57 The former is of interest in this 

matter. According to the Declaration on Principles of International Law Concerning 

Friendly Relations and Co-operation Among States (1970), a non-legally binding 

document, a state whose government represents a people in its territory on basis of 

equality — meaning without discrimination on grounds of race, creed or color — 

complies with the principle of self-determination in respect of its whole population 
                                                
55 Chadwick, p 96.  
56 Cf Badinter Criteria, supra n 49.  
57 Crawford pp 107 and 116 ff.  
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and is entitled to the protection of its territorial integrity. 58  An e contrario 

interpretation of this would result in that if a government does not comply with the 

principles of self-determination and thereby discriminates or denies a people within 

the state, the targeted people have a right to self-determination.59  However for the 

right to self-determination to have external effect and initiate the possibility of 

statehood, the oppression has to be severe.60 Since such an e contrario interpretation 

is based on a non-legally binding document, recognitions by other states should, in 

my view, be needed for the right to self-determination to have external effect.   Even 

though an IS supporter would look at the members of IS as freedom fighters entitled 

to self-determination, they do not have an inherent or legal right to self-

determination.61 Its been noted that acts of terrorism perpetrated during struggles for 

the right to self-determination by a “people” should be defined as pure criminal 

activity, rather than being treated as terrorist crimes, crime against humanity or war 

crimes.62 When examining the criterion for statehood defined in the Montevideo 

Convention it was noted that IS does not have a permanent population. But can we 

say that the members of IS are one “people”?  A “people” can be defined in many 

ways, however it is a necessary criterion for statehood.63 IS has welcomed Muslims 

from all over the world, no matter what nationality, to immigrate to IS not only to 

fight but also to reside. Though IS claims to be Muslim (Sunni), a clear majority of 

the world’s Muslims do not sympathize with the organization. Furthermore, people 

living in IS-controlled areas do not have the option to leave freely, so they are forced 

to live under IS rule. On these two bases, I claim that IS does not have the right to 

self-determination and does not consist of a “people”.  

  

                                                
58 Crawford p 118 ff. Also see, the General Assembly Resolution 2526(XXV) Declaration on the Principles of 
International Law concerning Friendly Relations and Co-operation Among States (1970) (Declaration on 
Friendly Relations), principle 5 para. 7.  
59 Cf Crawford p, 119. 
60At p 119.  
61 Cf Crawford, pp 112-114. 
62 Chadwick, p 93.  
63 Crawford, pp 52-55. 
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2.3 Final Remarks on the Status of the Islamic State 

Calling IS a de facto state can be misleading because of the customary principle of 

ex injuria jus non oritur (no fruits of aggression).64 This is based on the view that 

illegality cannot become a source of legal right to the wrongdoer.65 Meaning that  

the creation of a state can not be a result of violence, which in modern times can be 

termed as the creation of a state can not be the result of acts of terrorism. In addition, 

no nation in the world has recognized IS as a state.66 In conclusion, IS does not 

fulfill the criteria for statehood according to the presented international law. Nor are 

its members entitled to self-determination. Notwithstanding, within the application 

of Article 3 Geneva IV, IS is a party to a conflict. Conclusively, IS can only be 

described as a transnational non-state party using both terrorist and conventional war 

tactics in its crusade for a state.67 

   

  

                                                
64 Cf General Assembly Resolution 3314 (1974), Definition of Aggression, Article 5.3. Also see, Lauterpacht, 
p 420 ff. 
65 Lauterpacht, p 420.  
66 Stern & Berger, p 234. 
67 Cf at p 11, authors define IS as a hybrid terrorist organization and an insurgent group.  
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3 Terrorism and Armed Conflict 
3.1 The Islamic State and the Complexity of Terrorism  

What makes IS a terrorist organization? Terrorist tactics are often understood as: use 

of unlawful violence or threat of violence to reach a goal – whatever that may be – 

and create fear among the general public.68 Such acts or threats cannot be random, 

but a part of a reach for the final goal. In addition, the organization or the individual 

is a non-state actor convinced by and acting upon its ideology, whatever that may 

be.69 Although most of us have some sense or knowledge of what terrorism is, it is 

widely known that the international community has not decided on a definition of 

terrorism. One could look at it from a formalistic point and say that an organization, 

like IS, is listed as terrorist organization by the US and the United Nations (UN).70 

Seemingly, one could argue that such lists exist to ensure the national security and 

safety of states by implementing sanctions against organizations and individuals 

whom are terrorists or affiliated with them. This view of what makes a terrorist is 

more helpful when evaluating counter-terrorist policies in peace time, but not when 

looking at terrorism as a form of war tactic.  

 The multinational negotiations on a Comprehensive Convention on International 

Terrorism (Comprehensive Convention) is at a deadlock and the prospect of 

deciding on a definition seems rather bleak. 71  An international definition of 

terrorism is not without implications. As mentioned earlier, there has been a trend 

post-9/11 for states facing internal conflicts to refer to organizations as terrorists 

rather than non-state parties. 72  The Comprehensive Convention, although at 

deadlock, is also intended to apply to terrorist acts committed in the course of an 

armed conflict.73 The implication on Article 3 Geneva IV and AP II, both regulating 

                                                
68 Cf Baxter, p 211.  
69 Cf Gregg, p 36 ff.  
70 See, US Department of State’s Foreign Terrorist Organizations and Security Councils Terrorist List 
71 Cf Cassese (2006), p 937 in spite of the lack of a definition there are certain elements of terrorism in times 
of peace that are generally agreed upon. 
72 Bianchi & Naqvi, p 100. 
73 At p 101. 
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non-international armed conflict, is that none of these laws differentiate between 

acts of the state and the non-state party.74  Military actions, killing civilians, etc. are 

viewed the same, no matter who the actor is. A comprehensive definition can 

therefore progress the trend further of refereeing to non-state parties as terrorists, 

and thereby lead to an unwillingness by states to implement IHL, and instead use 

counterterrorism laws or declare a state of emergency, to avoid humanitarian law 

and human rights law.75 However, the lack of a comprehensive definition has not 

stopped the promulgation of UN resolutions on counter-terrorism, especially during 

the last two decades. The latest UN resolution, 2178 (2014), on this subject is a 

reaction to counter the current recruitment of terrorists, foremost by IS and the 

terrorist organization al-Shabab. The definition of terrorist and terrorist acts has been 

left to states.76 How to define it is a controversial question. In some cases, we can 

see that the national identity of states has a significance for whom they exempt from 

the title of terrorist, hence whether their actions are classified as terrorism, a national 

crime or none of the mentioned.  One quote that has been used to illustrate this 

problem is “One man’s terrorist is another man’s freedom fighter”.77 The statement 

can especially be applied to liberation movements and sheds light on the complexity 

and width of terrorism. Whether we view certain acts as terrorism is subjective. 

Therefore, an argument can be made that it is critical to define terrorism.78  

 One could also try to define IS as a terrorist organization by using various 

definitions created by scholars. Definitions of terrorism occur within academia, 

which one should differentiate from policy definitions. A common method is to 

define a terrorist group based on its ideology (e.g. left, right, ethnic-separatist, 

religious or quasi-religious terrorism) and goals (e.g. government destruction, 
                                                
74 At p 101. 
75 See, Armed Forces (Special Powers) Act of India (1958). The act allows for the military to take full control 
over certain states in India by declaring a state of emergency in occurrence of terrorist attacks although the 
state might suffer from an internal conflict. The Act also expels fundamental human rights. Also see, 
Dinstein, p 3.  
76 EU’s definition of terrorist acts can be found in 2001/931/CFSP, for terrorist crimes see, 2002/475/JHA and 
2008/919/JHA.  
77 Rona, p 61.  
78 Cf at p 61.  
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economic restructuring, radical supremacy, nationalism, or creation of an ethnically-

independent state).79 Terrorism itself is not an ideology, but should rather be seen a 

tactic of using threatening violence.80 A difficulty with defining terrorism, in both 

academia and policy circles, is that there is no single form of terrorism – it varies 

and has changed through the course of history.81 There is not one single ideology, 

goal or actor. Terrorism is therefore rather dynamic and subjective. What makes a 

terrorist organization or a terrorist is in the eye of the beholder. For we can have a 

religious organization whose goals are to create a radical supremacy but its practical 

method might not include violence or threat of violence.  

 However, the lack of definition should not be a hindrance to discuss the effect of 

terrorist acts on areas of law, such as IHL which has been a part of international 

public law for some time.  We have heard that terrorism is not a new concept, and so 

it is true. One might also say that this is a phase that we are passing through, similar 

to that during the Cold War when leftist terrorism was on its rise.82 But in the 21st 

century, I believe that there is a solid argument to look at terrorism as a tactic of 

warfare. Hence, terrorism or acts of terror is a factor in the larger context of war.  

 The characteristic generally agreed upon is that terrorism always involves 

violence or threat of violence.83 The notion of “Global Jihad” has changed with the 

emergence of IS. It wants to build a state and has called on Muslims around the 

world to join. The main method of IS is a centralized one, compared to the one al-

Qaeda used who had cells around the world to target enemies in the West.84 IS wants 

a flood of immigration to its state in order to expand its territories. This affirms that 

terrorism, both theoretically and operationally, is dynamic. Furthermore, there is a 

need to differentiate between terrorist acts used in times of war and times of peace to 

adequately reflect on contemporary terrorism. In times of peace the most important 

                                                
79 Cf Gregg p, 28 and Stepanova, pp 35-40.  
80 Stepanova, p 29.  
81 Laquer, p 6.  
82 Cf Stepanova, p 31 ff. 
83 At p 6.  
84 Saltman & Winter, p 43.  



 25 

factor is the motive behind the violence. While in times of war, the important factor 

is the act of violence and that the act is a part of the larger framework of an armed 

conflict and not just a random attack. The motive, whether it is terrorist in nature or 

simply an act of violence, is immaterial for the applicability of IHL.85  

 To conclude, a clear definition of terrorism is not vital to evaluate the 

applicability of IHL. However, the violent character of acts of terrorism has 

triggered a lot of attention in the international community, which could lead to a 

negative trend that is already apparent. The trend being that while acts of terror are 

used as a type of warfare, states avoid applying IHL and instead turn to 

counterterrorism laws which by no means have the same purpose as IHL. How acts 

of terror, when used as a method of warfare, can coexist with IHL will be evaluated 

in Section 6.1.   

 

3.2 Views on Terrorism and International Humanitarian Law in 

Liberation Wars 

By looking closer at liberation wars, this thesis will evaluate views on terrorism and 

IHL and whether IS is taking part in a liberation war. In addition, the notion of 

liberation wars sheds light over the complexity of the dividing line between internal 

and international conflicts and is therefor of interest.  

 Wars of national liberation can be defined from a range of attempts to overthrow 

colonial rule or resistance activities by the local population against a foreign 

occupant and often includes the notion of self-determination.86 Liberation wars are 

often asymmetrical by nature, making the use of terrorist tactics rather effective. 

Asymmetrical warfare is distinguished by the parties’ military powers and whose 

                                                
85 Prosecutor v Boskoski et al (2008) para. 185.  
86 Baxter, pp 214 and 262. Examples of liberations wars conducted against a colonial regime can be found in 
Namibia, Rhodesia and Mozambique. An example of a war conducted against what is claimed as an illegal 
occupation, is in Israel.  
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strategies differ, in size or strength, making one party significantly stronger than the 

other. 87  

 Article 3 Geneva VI states that a non-international armed conflict must take place 

within the territory of a High Contracting Party between a state and a non-state 

party. While Article 2 Geneva IV states that an international conflict occurs between 

two High Contracting Parties. Liberation wars have historically taken place in 

former colonies and the conflicts have arisen in the territory of one state with rebels 

on one side and central authorities on the other side, and not between two states. 88 

These liberation wars have been considered to be international conflicts in the 

opinion of a large majority of states, namely Afro-Asian and some Latin American 

states.89  This view is reflected in Article 1.4 Additional Protocol I to the 1949 

Geneva Conventions (1977) (AP I), which applies to international armed conflicts. 

In relation to the applicability of AP I, the Article states that “armed conflicts in 

which people are fighting against colonial domination and alien occupation and 

against racist regime in the exercise of their right to self-determination…”. The 

adoption of this text reaffirms that wars of national liberation are to be considered as 

an armed conflict of international character. 90  Notwithstanding, the concept of 

national liberation wars are amorphous and hard to define as either internal or 

international, since it depends on whether the “government” of the fighting force is 

recognized by incumbent government or a third state and thereby legitimizing the 

insurgents.  

 More recently, freedom fighters who are allegedly being oppressed by their state 

are viewed as legitimate forces by some, and terrorists by others. However, the 
                                                
87 Pfanner pp 151 and 153 ff. 
88 Baxter, p 262, resistance by local people against foreign occupancy is excluded because in those cases the 
persons involved depend upon the High Contracting Parties of the Geneva conventions, provided that they are 
parties to the Conventions. Cf, Article 42 Hague Convention (IV) respecting the Laws and Customs of War on 
Land and its annex: Regulations concerning the Laws and Customs of War on Land 18 (1907) and Article 2 
of the Geneva Conventions.  
89  Moir, p 90, Baxter, p 214, Cassese (2008), p 6, cf Article 1.4 Protocol I Additional to the Geneva 
Conventions of 12 Aug 1949, and Relating to the Protection of Victims of International Armed Conflict 
(1977) (AP I) Also see, Untied Nations (UN) Resolution 1514 Declaration on the Granting Independence to 
Colonial Countries and People (1960) (Declaration on Colonial Independence).  
90 Cf Cassese (2008), p 6.  
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difficulty created by the concept of national liberation wars which includes self-

determination, is whether the Geneva Convention should be applicable as a whole 

under Article 2 Geneva IV, making it an international armed conflict,  although the 

people fighting for self-determination are not a High Contracting Party under Article 

2.91 Indeed, if the rebel government has not been recognized as a legitimate state by 

other states, it is closer at hand to define the people fighting a liberation war as a 

party to a conflict under Article 3 Geneva IV, hence defining the war as an internal 

armed conflict rather than international.92 Conversely, one could argue that if people 

under colonial rule are denied the right to self-determination granted by Article 1.2 

of the Charter of the United Nations (1945) (UN Charter) – the regulation aiming at 

the relationships between states — the people have a right to political independence 

and sovereignty and should be treated as a separate state. 93 Either way, what body 

of law should apply is highly subjective. In the case where the right to self-

determination of the fighting force is illegitimate according to the incumbent 

government and the armed violence is occurring within one state, the conflict will be 

of an internal character. But if the “people” are entailed to self-determination, the 

conflict will be of an international character.94 Although a recognition is thought to 

be needed for the people claiming self-determination to reach the status of 

statehood.95 Conclusively, depending on the circumstances and whether the fighting 

force is a people entitled to self-determination, liberation wars can be hard to define 

as either internal or international.  

 It is rather controversial how one chooses to regulate national liberation wars. 

There are three different attitudes emerging among states regarding the view on the 

classification of people as either terrorists or freedom fighters.96 The first view is 

that some states insist that any act by a people or organization in wars of self-

                                                
91 Baxter, p 262.  
92 At p 263.  
93 Baxter, p 262.  
94 At p 263.  
95 See, Section 2.2.4.  
96 Cassese (2006) p 951. 



 28 

determination should be exempt from the label of terrorism. 97  Nevertheless, its 

unclear what laws should authorize the committed acts by the people.98  

 A second attitude is that national liberation wars should be governed by IHL and 

not by the international body of terrorism.99 Since IHL gives a license to kill and 

attack military targets, an individual can be exempt from criminal responsibility (as 

long as the organization complies with the obligations under IHL). Therefore it is a 

reasonable standpoint for certain states to exempt criminal responsibility of terrorists 

acts, according to international law and domestic laws, and instead apply IHL.100  

However, this stand would not allow attacks in breach of IHL. The purpose is 

partially to remove the label of terrorism.101 The idea of this view is that two bodies 

of international law — IHL and international counterterrorism laws — cannot be 

applied concurrently.   

 A third stand is a middle ground, intending to apply both international law 

regarding terrorism and IHL. 102  This point renders freedom fighters in armed 

conflicts to attack legitimate targets according to IHL without labeling them as 

terrorists, but instead targets against civilians would be considered terrorist attacks 

and not war crimes. In contrast with the second view, this standpoint allows the 

bodies of law to be applied concurrently.  

 One might claim that IS’s crusade is a type of liberation war. Viewing the current 

IS-conflict as a liberation war could give the conflict an international character.  

However, I do not believe that such an argument can be made. Most importantly IS 

does not consist of one people, even if arguments are made that Sunni Muslims are a 

separate people from those of Shia Muslim that are the majority of Iraq’s population. 

                                                
97 At p 951 ff. 
98  Cf at p 952. Also see, Pakistan’s reservation to International Convention for the Suppression of Terrorist 
Bombing (1997), its stand on the right to self-determination as jus cogens in this context derives from the 
ongoing conflict in Kashmir.  
99 Cf Cassese (2006), p 956, this stand derives from asserting the legitimacy of the Palestinian struggle for 
self-determination.  
100 Cf Syria’s, Egypt’s and Jordan’s reservation to International Convention for the Suppression of Financing 
of Terrorism (1999). 
101 Cf Cassese (2006), p 954.  
102 At p 955.  
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The official religion of Iraq is Islam, and the Iraqi constitution does not differ 

between Shia and Sunni.103 Much of the violence after 2003, when the Baathist 

regime was overthrown after the US invasion and a new government was elected, 

was between the remnants of the old government, backed by Sunni insurgents, and 

the new government backed by the US.104 Even though Iraq has had longstanding 

issues due to the ongoing conflict between certain groups of Shia (majority in Iraq) 

and Sunni Muslims, Sunni Muslims have not been oppressed in the ways that 

inhabitants of former colonies have. 105  Likewise, it cannot be said that IS can 

legitimatize a liberation movement in the name of Sunni Muslims of Iraq. Neither is 

that argument possible based on interpretations of religious scriptures that IS uses to 

justify its acts, since religious scriptures are not a source of international law and is 

therefore irrelevant.106  

 Above and in Section 2.2, IS’s right to self-determination has been denied. It was 

argued that the organization does not amount to a state. Although the current conflict 

cannot be defined as war of national liberation, the points made in this Section will 

be returned to in the later parts of the thesis. The above discussion brings relevant 

considerations into light, mainly past views of states on the classification of 

international and internal armed conflict. It is therefore time to take a closer look at 

the Article 3 Geneva IV to thereafter elaborate with the applicability of the Article 

on the conflict between IS and Iraq.  

  

                                                
103 Constitution of Iraq Article 2 and 3, cf Preamble. 
104 Dinstein, p 57.  
105 Cf Crawford, pp 112-117. 
106 Cf Article 38 Statue of the International Court of Justice (1945).  
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4 Inherent Inefficiencies of Article 3 Geneva IV 

Convention  
4.1 The Birth of Article 3 

In this Chapter considerations made during the negotiations for Geneva IV 

Convention will be presented and, on a general note, what problems the wording of 

Article 3 can give rise to. Before common Article 3 was established in 1949, 

recognition of belligerency by the incumbent government led to the applicability of 

laws of war between the parties to a non-international armed conflict.107 When the 

conflict had reached such a level that a recognition was declared by either the 

incumbent government or another state, the insurgents were entitled to be treated as 

belligerents in an international armed conflict. 108  Thus the laws governing 

international and non-international conflict were the same. The recognition affirmed 

the existence of a war and, according to some views, also led to a recognition of a 

belligerent government. 109  However, this doctrine was abandoned after the 

establishment of common Article 3, which created different rules for international 

and non-international armed conflicts.  

 The prevalent part of IHL regulates international armed conflicts, yet most 

present conflicts are of a non-international character.110 It is preordained that an 

internal conflict is harder to bring onto the international stage due the principle of 

sovereignty of states.111  During the negotiations of the Geneva Conventions, it was 

clear that certain states did not want common Article 3 to have a wide application, in 

fear of ordinary criminals claiming their crimes as acts of war in order to escape 

punishment.112 Another reason for the protest of the maximalist view was a fear that 

                                                
107 Moir, p 11.  
108 At p 4 ff.   
109At p 6, the view was that wars can only be between two governments, therefore the recognition of 
belligerency also meant recognition of a belligerent government. 
110 Dinstein, p 3. 
111 Bring & Körlof-Askholt, p 68.  
112 Moir, s 24 and Pictet, p 31. 
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a wide scope would lead to automatic recognition of belligerency, a doctrine that the 

parties wanted to end.113 As mentioned, the recognition led to the applicability of the 

whole body of jus in bello rules compared to common Article 3, which has a much 

narrower scope. An important consequence that recognition of belligerency had, 

which the parties wanted to abolish, was that belligerents falling into the hands of 

the incumbent government would be treated as prisoners of war, giving them certain 

rights, rather than being treated as mere criminals.114 During the negotiations, it was 

never decided what impact a recognition of belligerency would have on an internal 

conflict after the passing of the Geneva Conventions. 115  Hence, a compromise 

formula, meaning that the entire Convention would be applicable to internal 

conflicts if there had been a recognition of belligerency by the de jure government 

compared to the sole adaption of Article 3, was never agreed upon.116  Although one 

could interpret the last passage of the second paragraph of Article 3 — which states 

that the application of the provision does not affect the legal status of the parties in 

the conflict — as the final nail in the coffin for the doctrine because the recognition 

of belligerency by the de jure government often came in the form of the insurgent 

group being treated as the de facto government and becoming a subject to the 

protection of international law of war.117  

 Within the framework of international law, it is inevitable to ask the question of 

why international law should regulate internal conflicts. The people that are in 

greatest need of protection during times of armed conflict are civilians – and this 

does not change depending on the character of the conflict. Furthermore, civil wars 

can spread to surrounding countries and thereby threat the peace and security of the 

world. The main treaty law that apply to internal conflicts today are common Article 

                                                
113 Abi-Saab, p 220. Also see, Fleck, p 581 ff, although the existence of an international armed conflict is not 
dependent on the recognition of belligerency in modern law, recognition by a third state is still relevant today 
because such recognition would trigger obligations under the law of neutrality. 
114  Baxter, p 260. For rights of prisoners of war see, Article 3 Geneva Convention (III) relative to the 
Treatment of Prisoners of War (1949) (Geneva III). 
115 Moir, s 40. 
116 Baxter, p 260. 
117 At 259.  
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3 Geneva IV and AP II both relating to the protection of victims of non-international 

armed conflict. 118  Common Article 3 is often referred to as a convention in 

miniature.119 Its main objective is to protect strictly-defined categories of civilians 

from arbitrary actions of the enemy, hence it does not offer protection from the 

dangers of the military operations themselves.120 The Article sets forward minimum 

standards in non-international armed conflicts. In general, it can be said that the 

Article is rather simple, without definitions, and it has both a lower and an upper 

threshold. Although there were suggestions during the negotiations of including a 

definition of armed conflict that would be subject to a number of conditions, the 

ambition was finally abandoned.121  How wide or narrow the scope of the Article is, 

largely depends on how we interpreted “armed conflict” (lower threshold) and what 

constitutes a “non-international” armed conflict (international armed conflict being 

the upper threshold). If applicable, the Article grants certain general protections for 

civilians but does not regulate the actual warfare.  

 Article 3 binds “each Party to the conflict”. Therefore, another question that had 

to be answered was how a non-state entity can be bound by an international 

convention that otherwise only binds contracting parties that have signed and 

ratified it. There is an acceptance both among scholars and states that common 

Article 3 also binds non-state entities.122 There are three different basis for this 

conclusion. Firstly, non-state parties are bound because of states’ acceptance to be a 

party of a convention. 123  Another possible solution is in cases where the rebel 

authorities exercise effective control of a territory in a contracting state, the rebels 

                                                
118 Also see, Article 3 Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick 
in Armed Forces in the Field (1949) (Geneva I), Article 3 Geneva Convention (II) for the Amelioration of the 
Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea August (1949) (Geneva II) 
and Article 3 Geneva III.	  
119 Pictet, p 34. 
120 At p 10.  
121 At p 25 according to Pictet this was a wise decision. 
122 Cassese (1981), pp 422 and 424. Also see, Dinstein, p 63.  
123  Cassese (1981), p 423, in general international law does not differentiate between states and other 
international legal persons as to the effect of treaties between states. Secondly, the Vienna Convention on the 
Law of Treaties (1969) (VCLT) does not deviate from law, it simply spells it out. Thus, VCLT does not 
exclude applicability to third parties. Cf Article 1 and Articles 34-36 VCLT. Also see, Moir, pp 52-54.  
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will become bound by common Article 3 because of the control they exercise.124 

The final basis is that the third party is bound as individuals under international 

law. 125  There is therefore no doubt among states that non-state parties have 

obligations under IHL.  

 

4.2 Technical Deficiencies  

Although common Article 3 can be described as a great leap in international law, it 

is by no means worded perfectly and gives rise to technical difficulties in practice. 

Before we take a closer look at the applicability of common Article 3, it is of value 

to elaborate its general deficiencies. The scope of Article 3 is as follows: 

 

In the case of armed conflict not of an international character occurring in the 

territory of one of the High Contracting Parties, each Party to the conflict shall be 

bound to apply, as a minimum, the following provisions…126 

 

The Article does not include a substantive definition of armed conflict, and is 

worded negatively (armed conflict not of an international character). Naturally, this 

raises the question of where the lower and upper threshold stands – what is an armed 

conflict and when does a conflict become international?127  Furthermore, it is not 

clear how to distinguish an armed conflict from an internal disturbance.128 There is 

no internationally-accepted definition of armed conflict. This leaves a large amount 

of power for the contracting state to decide when the Article applies. On the other 

hand, the ambiguity of the Article could serve the purpose of a wide scope of 

                                                
124 Moir, p 55. The logic of this argument is based on the possibility of the rebel government to take overall 
control of the state. It would not make sense to let the rebels be free of the binding force of the Geneva 
Conventions until they seize full control of the whole state.  
125 At p 56. This view concludes that Article 3 Geneva IV merely is a confirmation of existing law that binds 
all states, whilst customary law binds individuals. An alternative view is that when states are parties to the 
Geneva Conventions, the developments of modern international law calls for persons and entities to be 
subjects of international rights and duties. 
126 Article 3 Geneva IV, italics added.  
127 Cf Abi-Saab, p 222 and Cassese, (2008) p 34. 
128 Cf Article 1 AP II.  
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application.129 Moreover, as internal conflicts change in form throughout time, the 

lack of substantive definitions renders the possibility of the application of the Article 

to modern conflicts. A clear definition of non-international armed conflict could 

serve as a limitation on the scope of common Article 3. Instead, as the Article is 

formulated today, contracting states have a discretion to the actual extent of 

application which is enhanced by the non-existence of an international body with the 

powers to supervise the compliance or application of the Article.130  This might 

explain why Article 3 has been applied seldom in lieu of the numerous internal 

armed conflicts.131  

 When wars are conducted between states, they are usually symmetrical. But the 

nature of internal conflicts are often the opposite, asymmetrical.132 If the conflict is 

between rebels and a state, there will be large disparities in military power (e.g. air 

and fire power), which leads the rebel group to carry unconventional warfare 

methods. This type of warfare is often called guerilla warfare, terrorism or rebel 

warfare.133 Yet the Geneva Conventions are accustomed to regular warfare, where 

military personnel is clearly distinguishable from civilians and the militants confront 

each other along equally distinguishable front lines. 134  During the drafting of 

Geneva IV, the parties that advocated a maximalist draft (wide scope of Article 3) 

meant that it was not possible to talk about terrorism, anarchy or disorders in cases 

where rebels complied with humanitarian principles.135 There may lie some truth in 

that statement, however there is in general, a fundamental inequality among parties 

to a non-international armed conflict, in terms of military power and technological 

power.136 Therefore, the notion of terrorism has been associated with unlawful use 

of force by non-state actors in internal conflicts. Thus the statement from the 

                                                
129 Cf Pictet, p 36, authors opinion of the scope of application is that it should be as wide as possible. 
130 Cassese (2008), p 34. Also see, Bianchi & Naqvi, p 94.  
131 Cassese (2008), p 34. 
132 Abi-Saab, p 223 and Pfanner pp 151 and 153 ff.  
133Cassese (2008), p 16. 
134 Abi-Saab, p 223. 
135 Pictet, p 31.  
136 Bianchi & Naqvi, p 95.  
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negotiations partially disqualifies the efficiency of Article 3, since non-state parties 

usually do not comply with humanitarian law because it lies in the nature of internal 

conflicts to be asymmetrical and thereby, besides conventional warfare, also use 

unconventional methods such as terrorism. However, actual compliance with Article 

3 is not a condition for its application.137 Therefore it is worth asking if common 

Article 3 serves its purpose of imposing minimum requirements of humanity during 

non-international armed conflicts when it lies within the nature of the conflict to act 

inhumane.  

 In conclusion, Article 3 Geneva IV is a great accomplishment because it is an 

exception to the principle of sovereignty, since the Article does interfere with the 

internal affairs of state. However, the Article has built in problems that are 

identifiable even before applying it to an actual conflict, which affirms that Article 3 

is partially a blunt regulation.  

 

  

                                                
137 At p 107.  
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5 The Application of Article 3 Geneva IV 

Convention on the Conflict between the Islamic 

State and Iraq 

5.1 Scope of Application 

Common Article 3 has to be read in conjunction with common Article 2 Geneva IV 

(application of the Convention).138 Thus, Article 3 does not cover cases of disputes 

between two or more states, declared war or occupation of a state.139 As seen above, 

the scope of the Article is neither static nor clear. The main difficulty the Article 

provides is finding the upper and lower threshold when applying it to a certain 

conflict. Hereon forth, the often referred to criteria for an armed conflict drawn up 

by Pictet in the commentary to Article 3 will be presented.140 In order to evaluate the 

lower threshold of the Article and thereafter assess if IS’s crusade in Iraq amounts to 

an armed conflict, the Tadic cases will be discussed as well as other implications 

from case law. What constitutes an armed conflict has to be decided on a case-by-

case basis.141 There is not one set of criteria that is used in deciding what constitutes 

an armed conflict, though the ICTY and the International Criminal Tribunal for 

Rwanda (ICTR) have developed certain criteria through their practice. Thereafter, 

the upper threshold will be discussed, including the implication of interference by 

other states and the significance of the transnational dimension in an armed conflict. 

Subsequently, a conclusion will be drawn regarding whether the crusade of the 

Islamic State in Iraq constitutes a non-international armed conflict. 

 

 

 
                                                
138 Bianchi & Naqvi, p 103. Also see, Baxter, p 261. 
139 Cf Article 2 Geneva IV.  
140 Pictet p 35 ff. Also see, Rona, p 59, Fleck, p 594, Bianchi & Naqvi, p 108, Baxter, p 265 and Moir, p 35.  
141 Prosecutor v Rutaganda (1999) para. 93, this conclusion was a response to the abstract term of armed 
conflict by ICTY, cf Prosecutor v Tadic (1995) para. 70. 
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5.2 The Convenient Criteria  

Several of the conditions for armed conflict that Pictet describes in the commentary 

to the Geneva Convention were identified during the negotiations of common 

Article 3.142 These have been referred to as the “convenient criteria”.143 Pictet’s 

conditions are by no means mandatory but serve as an indication. Hence, even if the 

conditions are not met, it can amount to an armed conflict. As he himself expressed, 

the criteria is useful to distinguish armed conflict from mere acts of banditry.144 It 

can generally be said that his criteria are descriptive and deliberately allow a wide 

definition of an armed conflict.145  

 Pictet’s first condition is that the party in revolt against the de jure government 

possesses an organized military force and an authority responsible for its acts, acting 

within a determined territory and giving the means of respecting, and ensuring 

respect for the Convention.146 The first criterion aims at the level of organization by 

the non-state party and its objective to revolt against the incumbent government. 

Pictet’s statement, that the organization should act within a determine territory, 

indicates that he had conventional warfare in mind when writing the criteria, since it 

assumes a front line between the territory of the rebels and the rest of the state’s 

territory. It is clear that the party to a conflict has to have some type of organization 

since individuals acting in solitude are incapable of implementing obligations under 

IHL.  

 The second condition is that the legal government is obliged to have resources to 

the regular military forces against the insurgents and in possession of part of the 

national territory.147 This indicates that the incumbent government has to have the 

control that a government usually has – the reason most likely being that if a 

government fails exercise control over its military and most of its territory, the 

                                                
142 Bianchi & Naqvi, p 108 ff.  
143 Pictet, p 35. 
144 At p 36.  
145 At p 36, cf Moir, p 43.  
146 Pictet, p 35.  
147 At p 35. 



 38 

insurgent government can be recognized and, hence, the former government is 

overthrown. This criterion has the air of post-colonialism surrounding it, since many 

former colonies have been suffering from internal conflict where rebels aim to 

overthrow the incumbent government.  

 The third condition presents four alternative criteria.148 Either that: (i) the de jure 

government has recognized the insurgents as belligerents, (ii) the insurgents 

themselves claim the right of a belligerent or (iii) claim the right to make the Geneva 

Convention applicable, or (iv) that the dispute has been admitted to the agenda of 

the UN as being a threat to international peace, a breach of peace or an act of 

aggression. This criterion aims at the status of the conflict, as it has to reach a certain 

level of intensity (e.g. come up on the agenda of UN). In this case, the violence 

cannot be sporadic, neither can it be random for the alternative criteria to be 

fulfilled.  

 The last condition consists of four parts.149 Firstly, that the insurgents have an 

organization purporting to have certain characteristics of a state. Secondly, the 

insurgents’ civil authority should exercise de facto authority over persons within a 

determine portion of the national territory. Thirdly, the armed forces have to act 

under the direction of an organized authority and are prepared to observe the 

ordinary laws of war. Lastly, the insurgent civil authority agrees to be bound by the 

provisions of the Convention. This last condition is more stringent. They all aim at 

the rebel group having a high level of organization. Pictet even goes as far as writing 

about the responsibilities of the civil authority and how the insurgents should have 

certain characteristics of a state, which indicates a high demand on the insurgents. 

To conclude, most of the criteria have changed through the emergence of ICTY and 

ICTR. Nevertheless, they are important since they have paved the way for the 

interpretation of armed conflict both in international and national courts.  

 

                                                
148 At p 35. 
149 At p 36. 
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5.3 Lower Threshold of Common Article 3 – the Tadic Criteria and the 

After Play 

When investigating the definition of armed conflict, the Tadic cases are of 

importance. In the Tadic I (Prosecutor v Tadic (1995)),150 the Appeals Chamber 

made several important conclusions which relied upon Pictet’s statement to 

distinguish armed conflict from lesser violence such as terrorist activities.151  The 

Chamber concluded that “an armed conflict exists whenever there is a resort to […] 

protracted armed violence between governmental authorities and organized armed 

groups or between such groups within a State”.152  

 It was later stated in Tadic II (Prosecutor v Tadic (1997)) that the test of criteria 

that the Appeals Chamber conducted in Tadic I was twofold, as they tested (i) the 

intensity of the conflict and (ii) the organization of the parties of the conflict.153 

These two aspects were solely used to distinguish armed conflicts from acts of 

banditry, unorganized acts and short-lived insurrections or terrorist activities, which 

are not subject to IHL.154 When the Trial Chamber in Tadic II referred to the test of 

criteria conducted by the Appeals Chamber in Tadic I, it seems as if the wording of 

“intensity” was used synonymously to “protracted”. Some commentators believe 

that the requirement of intensity and protracted are alternative.155  Others believe 

that Chamber in Tadic II added a criterion of intensity on top of the protracted 

criterion.156 They are closely intertwined, however, a conflict does not necessarily 

have to be protracted to be intense. Protracted can be interpreted as the duration of a 

conflict and/or the level of intensity. In my view, the requirement of protracted 

                                                
150 To simplify the ability to distinguish between the three Tadic cases used in this thesis, they will be namned 
as Tadic I, II and III in the text.  
151 Tadic (1995), the questioned of what constituted an armed conflict had to be resolved to determine if the 
ICTY had jurisdiction, cf Prosecutor v Akayesu (1998) where the ICTR referred to Pictet’s convenient criteria 
when assessing what constitutes an armed conflict. Also see, Boskoski para. 185.  
152 Tadic (1995) para. 70, italics added.  
153 Prosecutor v Tadic (1997) para. 562. 
154 At para. 562, cf Pictet, p 36. Also see, Moir, p 43, who interprets “protracted” as referring to the duration 
rather than level of intensity of armed violence.  
155 Rona, p 62 ff, cf Moir, p 43.  
156 Dinstein, p 34.  
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violence should be interpreted as referring to the duration of time and the 

requirement of intensity should be treated as a separated criterion. Alternatively, the 

requirement of protracted armed violence should include both duration and level of 

intensity. A terrorist attack, for example, can result in a high number of deaths and 

include the use of heavy weapons but not be linked to a prolonged conflict between 

two parties, and therefore not spark the application of Article 3. The importance of 

the criterion of duration, just as the requirement of intensity, is to exclude sporadic 

instances of violence or acts of banditry. It is important to remember that the 

application of IHL gives a license to kill and attack military targets in addition to 

eliminating certain human rights, and therefore should not be misused.157 As the 

ICTY concluded in the case of  Prosecutor v Boskoski (2008), “…care is needed not 

to lose sight of the requirement for protracted violence in the case of an internal 

armed conflict, when assessing the intensity of the conflict”.158 I interpret the former 

as the Chamber emphasizing that, when testing the intensity of the conflict, one 

should not forget to review the protracted criterion, thus the duration of the violence. 

There are various indicators of what constitutes intensity, but the duration of the 

conflict should be crucial to the application of common Article 3.  The duration of 

the armed conflict, therefore, should to be treated as a sub-criterion rather than a 

mere indicator of intensity.  

 Currently there is evidence of both interpretations by courts as to the protracted 

violence criterion. In 2008, ICTY stated that protracted should be interpreted as the 

intensity of the armed conflict.159 Some indicative factors of intensity are: number of 

casualties, type of weapon, duration and intensity of individual confrontations and 

number of civilians fleeing the combat zone. The reasoning of the Chamber was that 

the Trial Chamber itself in Tadic II referred to the test, as including the criterion of 
                                                
157 Cf McCann et al v United Kingdom (1995) para. 213. Lethal force was used by British armed forces to kill 
members of the IRA whom according to intelligence were to planning a bombing in Gibraltar. The state did 
not claim the existence of an armed conflict. The court did not find the killing an absolutely necessity within 
the scope of Article 2 of the European Convention of Human Rights. If IHL would be applied, the lethal force 
and the right to life would be interpreted according to the proportionality test of IHL.  
158 Boskoski para. 175.  
159 Prosecutor v Haradinaj et al (2008) para. 49. 
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intensity rather than using the term protracted or duration. The International 

Criminal Court (ICC) in 2009 separated the requirement of intensity and protracted 

nature of an armed conflict and did not interpreted the Tadic criterion as if 

“protracted” only referred to the intensity of the violence.160 As to the duration, there 

are no set timelines, although in the case before the ICC, five months was enough to 

fulfill the protracted requirement.161  

 As for the requirement of organization, the Trial Chamber in Tadic III 

(Prosecutor v Tadic (1999)), distinguished “…a situation of individuals acting on 

behalf of the State without specific instruction, from that of individuals making up 

an organized and hierarchal structured group”. 162  The Chamber concluded that 

organized groups should have a structure, a chain of command and a set of rules, as 

well as an outward symbol of authority. For an internal armed conflict to arise, the 

organization must reach a minimal level of organization. While there is no clear 

definition, certain indicators have developed through foremost the jurisprudence of 

the ICTY post-Tadic, which has been summarized in the Boskoski case.163 One 

indicator is that the leadership of the group must have the ability to control its 

members to such a degree that they have the ability to assure that they comply with 

common Article 3.164  

 The definition of armed conflict in the Tadic case is not as wide as the one 

offered by Pictet. 165  In later cases, courts have used the level of intensity and 

organization to determine what constitutes an armed conflict. 166  Although Pictet’s 

convenient criteria are often referred to in cases regarding the application of 

common Article 3, all of his opinions have not proven popular. Pictet was of the 

                                                
160 Prosecuter v Gombo (2009) paras. 231 and 235.  
161 Gombo para. 235. Cf Abella v Argentina (1997) paras. 1 and 156, where 30 hours of armed violence was 
enough to trigger the applicability of common Article 3 according to the Inter-American Commission of 
Human Rights. However, this case was heavily criticized.  
162 Prosecutor v Tadic (1999) para. 120.  
163 Boskoski paras. 199-203.   
164 Prosecutor v Limaj et al (2005) para. 89.  
165 Cf Moir, p 43.  
166 The two criteria for what constitutes armed conflict was also applied later by ICTY, see, Limaj paras. 84 
and 89, Haradinaj para. 38 and Prosecutor v Delalic et al (1998) para. 183. 
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opinion that Article 3 should also be applicable in cases where an armed strife broke 

out in a country even if it did not fulfill any of the convenient criteria.167 The 

mentioned statement by him has been rejected because of the belief that there was 

never an intention for common Article 3 to have such a wide application. 168  

Meanwhile, Pictet’s view of what constitutes an organization is more stringent than 

the one in the Tadic case. In light of these events, the courts are more inclined to 

evaluate the intensity of the armed violence and the organization of the parties to the 

conflict by applying the Tadic criteria for an armed conflict. Therefore, the case law 

regarding the Tadic criteria has developed to include indicators of what fulfills the 

different criteria. Based on the presented, the closest that we come to a definition of 

an armed conflict is by evaluating the intensity and duration of the armed conflict 

and the organization of the non-state party. The benefit of this course is that each 

criterion is objective and not subject to the interpretation of the parties. If the current 

conflict fails to fulfill the criteria of the lower threshold of Article 3, the conflict will 

instead be governed by national law. Since the territory of IS stretches over two 

nations but the focus of this thesis is the territory of Iraq, the examples from the 

current conflict that will be used when considering indicative factors of each 

criterion will be from Iraq (e.g. air strikes in Iraq), except in those cases where the 

actions of IS represents the organization as a whole and do not specifically affect 

only one of the states Iraq or Syria (e.g. the organization’s media strategy). 

 

5.3.1 The Intensity and Duration of the Current Conflict  

There have been various indicative factors that have been considered by ICTY when 

assessing the intensity of a conflict. Below, four indicative factors will be considered 

in addition to the pivotal condition of the duration of the conflict.  

                                                
167 Pictet, p 36.  
168 Limaj para. 86, the Chamber came to this conclusion by reviewing the drafting history of common Article 
3.  
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 After the fall of Baghdad in 2003, there was undoubtedly an international armed 

conflict between the Baathist regime and the American-led coalition.169 After a new 

government was installed, a non-international armed conflict started to develop 

between the remnants of the Baathist regime whom were backed by Sunni groups 

opposing the new government. Since then, terrorist attacks in Iraq, attacking both 

civilians and government functions, have been rather frequent. 170  As presented 

earlier, the development of what currently makes up IS started more than a decade 

ago. The armed fighting first started in Syria through rebel groups that soon became 

the dominant force in Syria, and later, in April 2014, announced themselves to be a 

part of ISIS (the name the organization used at that time).171 In July 2013, ISIS 

initiated a campaign to target Iraqi security forces and to establish control over Iraqi 

territory. It was not until January 2014 that serious combat began in Iraq, when 

fighters from IS started to infiltrate Fallujah and Ramadi – although Ramadi was 

soon recaptured by Iraqi forces.172 IS’s biggest success in Iraq was when it captured 

Iraq’s second-largest city, Mosul, and areas close to the border between Iraq and 

Syria.173 Despite efforts by Iraqi forces, Kurdish forces and US-led air strikes, IS 

remains in control over large areas of Iraq.174 In conclusion, the armed violence in 

Iraq started in early 2014, therefore the duration of the armed violence is 

protracted.175  

  One indicator of the intensity of a conflict is the number of causalities by 

fighting or shelling.176 Another related indicator is the number of civilians forced to 

flee from the combat zones.177 There is currently no certain number of causalities in 

Iraq, although there have been reports from Amnesty International which indicate a 

                                                
169 Dinstein, p 57.  
170 Institute for Economics & Peace, Global Terrorism Index Report, pp 12 and 16.  
171 Hashim, p 77. 
172 Stern & Berger, p XX. 
173 At p XX. 
174 See, Appendix 1.  
175 Cf Gombo para. 235. 
176 Tadic (1997) para. 654, Haradinaj para. 49. 
177 Boskoski para. 177. 
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high number.178 Since Iraq is a country rich with minorities, IS has started a crusade 

of ethnic cleansing. From January to October 2014, deaths were estimated to 10,000 

civilians. 179  In addition, an estimated 2 million people were forcibly displaced. 

Amnesty International also reported that IS had captured and executed government 

soldiers and other groups opposing IS, including Sunni Muslims suspected to be a 

threat. On the other side of the spectrum, the forces fighting IS have been criticized. 

The Iraqi government has been accused of carrying out indiscriminate air strikes in 

civilian areas controlled by IS, even after the Iraqi Prime Minister called upon a 

cease-fire in civilian areas.180 In addition, KRG peshmergas have been reported to 

destroy homes of Sunni Arabs after recapturing IS-controlled areas as a reprisal 

against alleged support of IS. This indicates that there has been a relatively large 

number of causalities and internally-displaced people in Iraq since the start of the 

armed conflict.  

 Another indicator of the intensity is the type of weapons and military equipment 

used.181 As mentioned, airstrikes have been used, which suggests heavy equipment. 

Furthermore, by the constantly fluctuating front lines between IS and Iraqi territory, 

heavy equipment is used, such as tanks and shells.182 A front line that changes, is 

enough to indicate an armed conflict.183 These circumstances indicate an intense 

level of violence.  

 Furthermore, the capturing of cities and villages by IS indicates a high level of 

intensity.184 The efforts by Iraqi and KRG forces to recapture seized areas are daily, 

likewise is the effort by IS to defend and expand its territory.185 In conclusion, the 

intensity and duration of the violence is at such a level that it does indeed fulfill the 

Tadic criteria’s fist requirement.  

                                                
178 Amnesty International Report 2014/15 Republic of Iraq. 
179 At. 
180 At. 
181 Limaj para. 166, Haradinaj para. 49.  
182 Harte & Smith, Foreign Policy, 6 Oct 2014. 
183 Prosecutor v Halilovic (2005) paras. 169 and 172, Boskoski para. 177.  
184 Halilovic para. 163, Limaj paras. 143 and 163, Boskoski para. 177.  
185 IS-controlled areas can be seen in Appendix 1. 
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5.3.2 The Organization of the Islamic State 

In jurisprudence, five groups of different factors have developed when assessing the 

organization of an armed group. The first group are the factors that signal presence 

of a command structure. In the case of IS, as presented earlier, one of the key factors 

of its crusade is the structure of organization and a strong chain of command – from 

the leader to the deputies to the governors and to the departments that control the IS 

militants on ground that serve to execute the goals and extreme laws of the 

caliphate.186 The organization as such is the same in Syria and Iraq and under the 

same leadership of al-Baghdadi, but the two deputies and the departments under 

them are split between Iraq and Syria. A member of IS does not act alone but on 

behalf of the organization, and conforms to the standards prevailing in the group and 

is subject to the authority of the head of the group.187 It can therefore be concluded 

that IS exceeds the minimum requirement of having some degree of organization.188 

It even fulfills Pictet’s stringent criterion by resembling the structure of a state. In 

addition, within the frame of conventional warfare, the parties of the conflict are 

sufficiently organized to confront each other with military means,189 which falls 

under the factor of the second group of indication. That is, the groups ability to carry 

out operations in an organized matter.190  

 The third group of factors are those indicating the level of logistics.191 Through its 

social media warfare and propaganda spreading, IS has been able to recruit new 

members, including “immigrants” who do not participate in the daily fighting. 

Although officially condemned by world, IS has managed to have a constant supply 

of military weapons. This is partially a result of seized weapons from the Iraqi 

                                                
186 Saltman & Winter, p 37. 
187 Cf Tadic (1999) para. 120.  
188 Cf Boskoksi para. 197. 
189 Haradinaj para. 60. 
190 Boskoski para. 197. AP II additionally requires a responsible command to exercise such control over its 
territory as to enable the non-state party to carry out military operations and implement the Protocol, since its 
obligations are more extensive than common Article 3. 
191 At para. 201.  For examples of indicators see, Limaj paras. 118 and 121-122, Haradinaj paras. 76-85. 



 46 

military, but there have also been reports of weapons being smuggled to IS.192 Either 

way, its military strength by far excels the “normal” equipment of a non-state party. 

In addition, IS has occupied major roads in Iraq, linking its territory in Iraq to that in 

Syria, making it possible to allocate military equipment and oil between cities under 

IS control.  

 The fourth group includes factors relevant to determine whether a group 

possesses the level of discipline and ability to implement basic obligations under 

Article 3. 193  As mentioned, IS’s organization is sophisticated. It includes 

mechanisms for disciplinary rules, however, none of these relate to the obligations 

of Article 3 but to the obligations under the rule of the caliph. The question worth 

asking here is: does it matter that IS as a non-state party does not comply with its 

obligations according to Article 3? It should not matter; the only factor of interest is 

if the party is organized to such a degree, including that it hypothetically has the 

ability to comply with common Article 3. 194  However, when it comes to IS’s 

crusade for its own state, we are well aware of the atrocities that the organization 

commits, which is simply a tactic to reach its goal. The core of its organization 

presumes inhumanity, so international law has no authority over it. Civilian or 

military, whomever is an obstacle in its crusade is eliminated, and nothing until now 

shows that IS considers IHL before attacking or seizing a territory. Should we still 

give such an organization the benefit of a license to kill and attack legitimate targets 

according to IHL, such as military goals? Our morals, emotions and perhaps even 

reason will say that IS should not be entitled to attack lawfully military goals. 

However, the applicability of common Article 3 is not conditioned on the parties’ 

compliance with the obligations of IHL.195  

 In the Boskoski case, after the defense submitted that the terrorist nature of the 

activities of the non-state party showed that it did not have control over the forces on 

                                                
192 Harte & Smith Foreign Policy, 6 October 2014. 
193 Boskoski para. 202.   
194 Cf Bianchi & Naqvi, p 107 and Boskoski para. 205. 
195 Bianchi & Naqvi, p 107.  
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ground, the question of whether a group can be deemed organized when its members 

often violate IHL was up for debate.196 The court concluded that as long as the 

armed group posses the organizational ability to comply with IHL, Article 3 is 

applicable. Even if the group has a pattern of seriously violating common Article 3, 

it would not necessarily mean that the party does not posses the organizational 

structure needed to fulfill its obligations. However, the Trial Chamber added that 

when assessing this fourth factor, the attacks need to be examined to conclude how 

the attacks were planned and carried out.197 Thus, one should look at whether the 

attacks are a part of the overall military strategy or committed by the members’ own 

accord. In the case of attacks by IS, it is naturally hard to asses a thorough 

investigation because of the ongoing conflict. But as for the IS actions in Iraq, there 

is nothing indicating that members act on their own accord but quite the opposite, 

the atrocities that they commit are a part of its tactic – killing civilians, taking 

hostages and trafficking slaves are all legitimate actions under the IS’s regime.  

 The fifth category includes factors indicating the group’s ability to speak with one 

voice. 198  These indicators include capacity to act on behalf of its members in 

political negotiations and ability to cease fire.199 IS has no intention to enter any 

negotiations with either parties to the conflict, the UN or other states. On the other 

hand, it clearly speaks its message with one voice by going on social media and 

utilizing the social media warfare. How do we know that IS will not enter any peace 

negotiations? Partially by the atrocities that it has committed and partially by its 

crusade that has summoned our attention after IS themselves spread images, videos 

and propaganda on social media.  

 In conclusion, IS is a non-state party organized to such an extent that it fulfills the 

criteria formed in jurisprudence. In addition, the violence in Iraq is both intense and 

                                                
196 At para. 205, this does not exclude the possibility for prosecution and punishment.  
197 At para. 205.  
198 At para. 203.  
199 Limaj paras. 125-129 and Haradinaj para. 88.  
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protracted. Thus, the current conflict between IS and Iraq constitutes an armed 

conflict.   

 

5.4 Upper Threshold of Common Article 3  

In previous sections, the question of whether the fragmentation of Iraq resulted in IS 

being a state was rejected, as well as its right to self-determination, which excludes 

the current conflict in Iraq from becoming of an international character.200 Are there 

any other ways for the armed conflict between IS and Iraq to become an 

international armed conflict? This brings us to the upper threshold of common 

Article 3 and the question of where the line is to be drawn between internal and 

international armed conflict. 

 When prosecuting and punishing individuals under international law, it has been 

said by the ICTY that it is immaterial whether the conflict is of an international 

character or not, as long as the committed crime falls under customary international 

law.201 However, this statement was made in light of the competency of ICTY to 

prosecute violations of customs of law of wars and not only treaty law.202 Uniquely, 

during the actual conflict, the character is not immaterial since only common Article 

3 applies during an internal conflict and not the rest of the Geneva Conventions 

(apart from the possibility of application of AP II and certain customary laws). The 

criteria of the lower threshold, predominantly protracted and organization, cannot 

automatically be applied on the conditions of international armed conflict.203 As 

Article 2 Geneva IV states, “the Convention shall apply to all cases of declared war 

or any other armed conflict which may arise between two or more High Contracting 

Parties”. Certainly, assessing the organization criterion does not fulfill the same 

purpose when applying it on a state since states usually have organized military 

                                                
200 Cf Article 2 Geneva IV.  
201 Tadic (1995) para. 94. Also see, Halilovic para. 25.  
202 Cf Rome Statue of the International Criminal Court (1998) (Rome Statue) Articles 1, 5-8 and cf e contrario 
Updated Statue of the International Criminal Tribunal for Former Yugoslavia (2009) (ICTY Statue) Articles 1 
and 3. 
203 Cf Dinstein, p 51. For opposite opinion see, Delalic para. 184.  
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forces, but the same can not be said about non-state parties. Neither does the 

duration or the intensity of the conflict or the number of casualties play as vast of a 

role as in an internal conflict.204 In an international armed conflict, it is enough if 

one party recognizes a state of war. Hence, there is a difference when investigating 

an international or internal armed conflict. To asses the upper threshold of common 

Article 3, I will evaluate two factors relevant to the current conflict: firstly, the 

interference by other states, and secondly, the transnationality of the conflict.  

  Interventions from a third party can change the nature of the conflict from 

internal to international. A general principle of international law is the principle of 

non-intervention, meaning that sovereign states have the right to conduct their 

affairs without outside interference.205 Nevertheless, according to the customary rule 

of volenti non fit injuria (to a willing person injury is not done), a state can give its 

consent and invite another state to assist it to restore law and order in its country, 

even if the help is in form of military assistance.206  

 There is a vital difference between whom the intervening state is supporting. The 

Appeals Chamber in Tadic III stated that in cases where an internal armed conflict 

breaks out on the territory of a state it may become international (or, depending 

upon the circumstances, be international alongside an internal armed conflict), if (i) 

another state intervenes in that conflict through its troops, or alternatively if (ii) 

some of the participants in the internal conflict act on behalf of that other state.207 

The background to the statement was that the Chambers in Tadic I and II found that 

the withdrawal of the Federal Republic of Yugoslavia (Serbia/Montenegro) put an 

end to the international armed conflict with the Republic of Bosnia Herzegovina, 

consequently the Chamber classified the remaining conflict in Bosnia as non-

                                                
204 Cf Pictet, p 32. 
205 Nicaragua v United States (1986) para. 202. 
206 At para. 246. Cf Article 20 Responsibility of States for Internationally Wrongful Acts (2001). Also see, 
Dinstein, p 76. For another opinion see, Institut de Droit International, Article 2 Resolution on Military 
Assistance on Request (2011). 
207 Tadic (1999) para. 84.  
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international.208 However, because the Republic of Yugoslavia kept supporting the 

newly built army opposing the independence of Bosnia Herzegovina in various 

ways, the Appeals Chamber in Tadic III concluded that the conflict was of an 

international character.209 If a state interferes through or on behalf of a non-state 

party who is fighting the incumbent government, the conflict will be of an 

international character since the two states will be at war with each other. 210 

However, the conflict between the incumbent government and the non-state party 

can remain internal, resulting in a non-international and international conflict 

existing concurrently.211 Whereas if the intervening state supports the incumbent 

government, it is less clear if the conflict becomes international.212 The question of 

what effect an interference by another state has on an internal conflict has more 

layers and one can argue in both ways. As stated in the Tadic III, an intervention by 

troops of another state can change the character of a conflict, however this statement 

must be read in light of the special circumstances of the case. As long as the 

intervening state does not exercise power over the de jure government and thereby 

becoming the de facto government, I believe that the armed conflict should stay 

internal between the incumbent government and the non-state party in cases where 

another state intervenes on behalf of the incumbent government with its consent. 

Otherwise, the alternative would be to say that there is an international armed 

conflict between two High Contracting Parties, which would, in fact, not be true if 

the intervening state supported the incumbent government with its consent.213  

 As for the second part of the upper threshold, the transnational dimension of an 

armed conflict, which will be examined now, it is typical for our time due to the 
                                                
208 Tadic (1995) para. 72 and Tadic (1997) para. 84. 
209 Tadic (1999) paras 146, 151-152, the court used the test of overall control to asses the actual control the 
Republic of Yugoslavia had over the government-opposing army. 
210 Dinstein, p 87, Article 2 Geneva IV.  Also see, Tadic (1999) paras. 84 and 151. 
211 An example is the conflict in Libya in 2011 between the Qaddafi regime and non-state parties, later the 
conflict also became of an international character when, amongst others, NATO countries intervened against 
Qaddafi.  
212 Dinstein, p 86, author believes that conflict remains internal, cf Moir, p 51. 
213 Cf Hamdan v Rumsfeld, opinion of the court pp 66-68 where the Supreme Court of the United States held 
that the US was in a state of armed conflict with a non-state party (al-Qaeda) and found that Article 3 applied, 
although the armed conflict took place in Afghanistan.  
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existence of modern transnational terrorism.214 When the Trial Chamber in the Tadic 

I conducted its criteria of armed conflict, it stated that “…armed violence between 

governmental authorities and organized armed groups or between such groups [must 

occur] within a State..”.215 The last three words are of interest. The fact that the 

Chamber wrote that the violence must occur within a State excludes transnational 

armed violence, which is consistent with the literal interpretation of the text of 

Article 3.216 It is unclear where the statement aims –  is it the violence that the state 

itself uses that should occur within its borders, or does it also include the armed 

violence used by the non-state party? There is no clear answer to whether 

transnational armed violence would exclude the application of common Article 3. In 

the Hamdan v Rumsfeld case (2006), the Supreme Court of the United States found 

that the armed conflict between al-Qaeda and the US (a signatory state) was of an 

internal character, although the invasion occurred in Afghanistan (a signatory state). 

Al-Qaeda is and was a transnational organization, however this did not change the 

character of the armed conflict. In 2006, the Israeli Supreme Court concluded that 

the Israel-Palestine conflict was an international armed conflict, mainly for two 

reasons. 217  Firstly, because the conflict was taking place on occupied territory. 

Secondly, because the capacities of the terrorist organization on the occupied 

territory exceeded those of a non-state party. This suggests that “international” is not 

limited to inter-state conflicts when occupation is involved, but instead can occur 

intra-state.   

 During the codification of the Geneva Conventions, there was no indication that 

the parties anticipated the development of armed violence between a state and a 

transnational armed group. The spirit of Article 3 is that it should be as wide as 

possible, therefore it seems wisest to assess the question of transnationality on a 

case-by-case basis to decide whether the conflict exceeds the upper threshold or 

                                                
214 Rona, p 57. 
215 Tadic (1995) para 70, italics added.  
216Cf Bianchi & Naqvi, p 111.  
217 The Public Committee against Torture in Israel et al v The Government of Israel (2006).  
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not.218 If the current conflict exceeds the upper threshold, although fulfilling the 

criteria of the lower threshold, there are two possible outcomes, either the conflict 

will be governed by national law, or depending on the circumstances the armed 

conflict can gain international character which would make IHL applicable as a 

whole.  

  

5.4.1 Interference by Other States in the Current Conflict  

No country has yet officially admitted to support IS. The current conventional 

fighting against IS in Iraq is foremost conducted by KRG peshmergas and the Iraqi 

forces. The support given by other countries to the forces fighting IS has been in the 

form of military equipment, air strikes, military advice and training as well as 

limited support on the ground by special troops.219 The country that has given the 

most support in form of military assistance is the US, which is no surprise because 

of the country’s involvement in Iraq in 2003. The air strikes have mostly been US-

led (in coalition with other NATO countries) to back up the Iraqi and Kurdish forces 

on the ground. One example is the retaking of parts of Sinjar by KRG peshmergas, 

an area close to the Syrian border. The offensive attack against IS led to the 

recapturing of a strategically important highway connecting IS-controlled Mosul to 

Syria. The offensive attack was backed by US air strikes as well as two dozens 

members of US Special Forces, which can be compared to almost 7000 KRG and 

Yazidi fighters taking part in the attack.220 An important question to address here is 

whether it matters that the US not only supports Iraqi forces but also the forces of 

the semi-autonomous Kurdistan in Iraq. The Iraqi forces and peshmerga forces do 

not follow the same command and are separate from each other.221 While the Iraqi 

forces are responsible for defending Iraq, the KRG forces are responsible for 

defending the region of Kurdistan. Hence the existence of the peshmerga forces in 
                                                
218 Cf Pictet, p 36.  
219 Fantz & Pearson, CNN News, 28 Feb 2015. 
220 Gordon & Callimachi, New York Times, 12 Nov 2015. 
221 Article 13 Draft of The Kurdish Regional Constitution. Also see, Article 104.14 about dispatching 
peshmerga forces outside the region of KRG.  
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Iraq is lawful; the peshmergas actions have been in Northern Iraq (where the 

Kurdish region is located) and the Iraqi forces have been active around Bagdad and 

southern parts of Iraq.222 In this case, the forces are not fighting each other, instead 

they have the mutual enemy IS. As pointed out earlier the foreign military assistance 

is given with Iraq’s consent. The fact that foreign military help aids both Kurdish 

and Iraqi forces should not change the character of the conflict between Iraq and IS.  

 Furthermore, the main fighting is not done by other states, nor do the KRG or 

Iraqi forces fight on behalf of another state. Hence, there are no large foreign troops 

in Iraq that exceed the number of domestic fighters on ground. The heaviest military 

support by foreign states have been the air strikes, however these have all been done 

to assist the Iraqi and Kurdish forces on ground, thus there is both consent and 

collaboration. In light of the overall control test enunciated in Tadic III to determine 

if the conflict was international,223 the foreign assistance is not so extensive that the 

US has an overall control over the Iraqi and KRG forces. To conclude, the fact that 

foreign assistance is given in Iraq to help fight IS does not change the character of 

the conflict from internal to international.  

 

5.4.2 The Transnational Dimension of the Current Conflict 

The question is if the armed conflict in Iraq can stay internal when IS acts 

transnationally. There are two circumstances to assess: firstly, IS attacks outside of 

Iraq, and secondly, that the seized territory by IS stretches across both Iraq and 

Syria.224 

 As pointed out earlier, when the Geneva Conventions were codified, the idea that 

a non-state party could start an international conflict threatening world peace and 

security was more or less non-existent. The emergence of modern day terrorism, 

however, has been transnational in nature. In the case of IS though, its idea is to 
                                                
222 Cf Articles 117 and 141 Iraqi Constitution.  
223  The test in Tadic was applied on a situation contrary to this one, in the Tadic case the foreign assistance 
was targeted against the government, in this case the military assistance is given to support the government 
and not the rebels, cf Tadic (1999) paras. 151-152.  
224 See, Appendix 1. 
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create a central state, a caliphate, and then to spread around the world. The fact that 

IS has announced provinces to the caliphate in northern Africa and the Middle East 

does not affect the armed conflict in Iraq, neither do terrorist attacks outside Iraq 

that have been linked to IS.225 The attacks are not the main tactic that IS uses, but are 

a mere distraction from its actual crusade. If we compare the situation of IS and al-

Qaeda, the latter terrorist organization wanted to destabilize the West before 

establishing an Islamic state, while IS is taking the opposite route. The military 

assistance given by other states to Iraq is not a direct result of the transnational 

violence of IS. In addition, the military assistance given to Iraq has been consensual. 

Therefore, the sporadic transnational violence should not affect the status of the 

conflict between Iraq and IS. 

 As for the territory of IS stretching over to Syria, this should not affect the 

character of the conflict in Iraq. The border between Iraq and Syria is intact since IS 

does not have the status of a state. Furthermore, although there is a full-blown war 

going on in Syria that IS opportunistically has taken advantage of, Iraq is still not at 

war with Syria but only in conflict with IS. The bigger issue is whether to follow the 

wording of common Article 3, stating that the armed violence has to take place 

within a state – in this case, Iraq. However, the transnational violence is carried out 

by a non-state group (IS), not by the state Iraq. This interpretation aims at looking at 

where, in a geographical sense, the conflict between the two parties is taking place. 

The answer is that the armed conflict between Iraq and IS is taking place within the 

territory of Iraq. Conclusively, Iraqi and KRG forces currently act within the borders 

of Iraq. When the Israeli Supreme Court concluded that the Israel-Palestine conflict 

was of an international character, they did so on the basis that the conflict took place 

on an occupied territory. 226 However, that conflict is different from the current one, 

since the area mentioned in the Israeli case has virtually been occupied since the 

recognition of Israel. In addition, the historical reason for why armed conflicts on 

                                                
225 See, Appendix 2 and Yourish et al, New York Times, 9 Nov 2015.  
226 The Public Committee against Torture in Israel et al v Israel. 
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occupied areas have been considered international is because of people fighting 

foreign occupation, colonialism and against racist regimes while exercising their 

right to self-determination. 227  Hence, it derives from the situation where the 

occupying party is fighting rebels, insurgents or a people. The seized territory of IS 

can therefore not be compared to the Israeli-Palestine conflict. Earlier uprisings and 

wars for independence have been labeled as international conflicts. One should 

therefore differentiate between situations where the insurgents’ goal is to gain 

recognition as the new government of a country and situations where insurgents seek 

to abolish a state in order to establish a new state.228 In addition, if we classify the 

current conflict as an international one according to common Article 2 or Article 1 

AP I, because of the fact that IS territory stretches across two borders, it still causes 

a problem since IS is a non-state party and does not fulfill the criterion of being a 

High Contracting Party or having the right to self-determination.  

 To conclude this Chapter, the fighting between IS and the Iraqi and KRG forces 

takes place within the borders of Iraq, so the violence between the parties 

consequently occurs within one state. Thus the armed conflict in Iraq does not 

exceed the upper threshold of common Article 3. Accordingly, Article 3 Geneva IV 

is applicable to the conflict between Iraq and IS, resulting in a non-international 

armed conflict.  

  

                                                
227 Cf Article 1.4 AP I.  
228 Cf Dinstein, p 95 ff.  
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6 International Humanitarian Law – Is it Outdated? 

6.1 The Coexistence of International Humanitarian Law and Inhumane 

Organizations  
In the previous Chapter, it was concluded that Article 3 Geneva IV, setting up 

minimum requirements for protection of civilians in times of internal conflict, was 

applicable to the conflict between Iraq and IS. Earlier, this thesis has presented IS as 

an organization and some of its war methods and tactics, which by no means 

indicate a willingness to either comply with its obligations under Article 3 nor come 

to a peace agreement with Iraq. The question is therefore what use IHL has in 

relation to its purpose to protect civilians, when a party to the conflict does not have 

the intention to follow its obligations. 

 To return to the deficiencies of Article 3, when it comes to its applicability, the 

discretion lies with the parties to the conflict. Although each party to a conflict must 

respect its obligations under Article 3, its applicability is not based on legal 

reciprocity. However, one would think, in theory, that because law on war victims, 

such as civilians but also wounded, sick and shipwrecked,229 is based on reciprocity 

of interest between two parties, it would be effective.230 Hence if the adversary acts 

in conformity with Article 3 and spares the lives of civilians under its control, the 

other side will spare the lives of the adversary’s civilians. Conversely, in armed 

conflicts between states and non-state parties, this is not the case. First of all, in 

internal armed conflicts, the non-state party is usually weaker than the state which 

often leads the conflict being asymmetrical and the weaker party using methods of 

guerilla warfare or terrorism, also known as unconventional warfare methods, thus 

killing and wounding civilians can be an additional weapon in search of the 

organization’s goal.231 Usually these methods features support among the civilian 

population, boundless violence and because the non-state parties regularly avoid 

                                                
229 Cf Article 3 Geneva I, Article 3 Geneva II and Article 3 Geneva III. 
230 Cf Cassese (2008), p 37. 
231 At p 23. 
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fixed distinctive signs, they are often hard to separate from the civilian 

population.232 The international community finds non-state parties to be bound by 

common Article 3.233  While the legal explanations of why a non-state party is 

obliged to comply with IHL according to international law might be satisfying from 

a scholar’s and a legal point of view, they do not necessarily induce compliance by 

non-state parties.234 Although Article 3 is not particularly onerous, there have been 

examples of non-state parties finding themselves not bound by Article 3 because of 

the assertion that they are not obliged by international treaties to which they have 

not subscribed to.235 Likewise, although the third paragraph of Article 3 gives the 

opportunity for parties to the conflict to enter into a special agreement regarding the 

applicability of all or part of the other provisions of the Geneva Conventions, the 

provision has shown to be of little or no use.236 The failure of reaching special 

agreements is often a result of the difficulty of communications and negotiations 

between the parties. 237  This sheds light over the predicament of having an 

international legal provision applying to a non-state party. Often a focal point of 

deficiency is that there is a lack of a supervising authority enforcing compliance, 

however, during an internal conflict, such an authority would most likely not 

succeed.238 An organization such as IS would not respect the authority of such an 

organization. Moreover, the legality of such an organization would depend on the 

willingness of sovereign states to give power to a third objective party, thus it does 

not change the fact that the non-state party will not feel bound by it. Ultimately, 

legally satisfying standpoints for why a non-state party is bound to certain 

provisions of IHL do not lead to actual compliance. 

                                                
232 At p 23.  
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the Vietnam War. 
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237 At p 268.  
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 In the case of IS, it uses a mixed method of unconventional and conventional 

warfare. Its success highly relies on support by civilians and recruiting both local 

and international members. On the other hand, there are combat lines where hostility 

is occurring on a daily bases and there is a high use of weapons such as tanks, 

assault riffles, shells and submachine guns.239 As presented earlier, IS’s weapons, 

military strength and strategy is stronger than the guerilla troops or terrorism 

organizations (i.e. al-Qaeda), as we know them. 240 Meanwhile the Iraqi and the 

coalition forces use airstrikes, guided missiles and bombs, in addition to the 

weapons used on ground.241 Conclusively, the asymmetrical character of the conflict 

comes foremost from the coalition air-strikes, making Iraq the stronger party by 

military means. However, there is an important parameter to the asymmetrical 

warfare that at first sight might seem minuscule to the compliance of IHL, but 

discursively can be of great importance, which is the propaganda used by IS. A part 

of IS’s strategy is to recruit new members and gain allegiance from local people, 

whether as civilians or fighters. A great fuel for the propaganda of IS, especially to 

attract local civilians and local anti-governmental organizations, is when civilians 

are killed by others than IS. An example is when the slaughtering of civilians started 

in Syria, the positive initial local response for what then was called ISI helped the 

organization to become the strongest fighting force in Syria. Hence, the answer to 

why Article 3 still is important, in spite the fact that IS does not respect its 

obligations, is that the killing of civilians by the state of Iraq can fuel IS’s 

propaganda. It is therefore of ought most importance, that Iraq, the coalition’s air-

strikes and eventual future offensive attacks against IS respect the obligations under 

IHL. Therefore, respecting IHL is an important weapon in the fight against IS.  

 Since laws governing non-international conflict lack a supervising authority 

overlooking compliance of the state’s obligations, applying common Article 3 is at 

                                                
239 Harte & Smith, Foreign Policy, 6 Oct 2014. 
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the discretion of Iraq.242 As mentioned before, there have been reports of Iraqi forces 

indiscriminately attacking civilians areas and thereby breaching Article 3. 243 

Conclusively, as long as Iraq respects its obligations under Article 3, the purpose of 

the Article, to ensure certain minimum protections during times of non-international 

armed conflict, is not lost in spite of the coexistence with an inhumane organization.  

 

6.2 Transnationality in Modern Day Conflicts 

Transnational conflicts are distinguished by acts of violence committed across 

country borders and thereby directly affecting more than one state. When assessing 

the applicability of Article 3 on the current conflict between IS and Iraq, this thesis 

has firstly looked at the lower threshold and thereafter the upper threshold of the 

Article. If the conflict would fail to meet the criteria of an armed conflict, the 

situation would be governed by national laws. On the other side of the spectrum, 

when assessing the upper threshold, when a conflict is of non-international 

character, interventions by other states and the transnational dimension of the 

conflict have been assessed. As discussed, different types of interventions have 

different effects on the character of the conflict. In some cases, the conflict will 

become of an international character, i.e. if the intervening state acts against the 

incumbent government, or the conflict stays internal, i.e. the intervening state acts 

with the permission of the incumbent government. However, the effect of the 

transnational dimension on an armed conflict, calls for a further discussion. To shed 

light on how states earlier have looked at the division of internal and international 

conflicts wars of liberation will be revisited. 

 Wars of national liberation, common during the colonial era, broke out in the 

territory of one state between rebels on one side and the state on the other side, and 

                                                
242 Cf at p 34.  
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were considered to be an international conflict in the opinion of most states.244 These 

opinions by states were mostly up for discussion before the signing of AP I and AP 

II but after the signing of the Geneva Conventions.245 So what was the motivation 

for this mindset?  

 There is a view that wars fall into two categories: just wars and unjust wars.246 

The former was anti-colonial wars and wars fought against foreign occupation. The 

latter was wars of aggression, waged by colonialist powers against peoples fighting 

for their liberation. The logic of this division was that because a liberation war was 

just, the non-state party should be entitled to the recognition of belligerency, making 

the whole IHL law applicable, as opposed to only the regulations concerning 

internal armed conflict. As noted before, recognition of belligerency could lead to 

the change of status between the parties by also recognizing the belligerent 

government.247 Meanwhile, rules governing internal armed conflict do not confer 

with the status of rebels. The motivation for such a view is mainly based on 

ideological consideration and rests on a value-based judgment, that those whom are 

fighting for a just cause are entitled to greater protections than those whom are not. 

What a just cause is or not is highly subjective. There are mainly two problems in 

relation to such thinking. Firstly, the applicability of IHL should not vary according 

to the motives of those whom are participating.248 There is no support for such 

discriminatory applicability of laws governing internal armed conflict and it is 

furthermore a step away from finding objective criteria for the applicability of IHL. 

Such views have also been raised by states questioning the international 

classification of liberation wars.249 Secondly, one must consider the ability of the 

non-state party to fulfill the more far-reaching obligations under regulations 
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 61 

governing international armed conflicts.250 The argument used by some states when 

considering liberation wars as international based on unjust and just wars does not 

hold. It would be an unreasonable solution to expect that such subjective judgment 

should lay the grounds for the characterization of a conflict, especially since no 

party to an armed conflict would admit to fighting an unjust war.  

 As for the second motivation for liberation wars to be considered as an 

international conflict, it was based on the legal argument that the right to self-

determination had gradually emerged and was generally accepted, therefore it made 

the people that had not yet achieved independence to be subjects of international law 

because of their right to self-determination.251 This second, more legal, argument 

was that self-determination was a generally accepted term in the international 

community giving it a legal position in international law. As stated earlier, the 

second argument is reflected in Article 1 AP I, which applies to international armed 

conflict. Hence, the then existing gap in IHL due to the issue of how to characterize 

national liberation wars was filled by the provision in AP I.  

 National liberation wars of the past created the same legal complications that we 

face with the transnational armed conflicts of today, in the sense that they give us 

reason to ask: should we apply the whole body of IHL or only the provision 

regarding internal armed conflicts? In this circumstance, self-determination as a 

right is not relevant, however, it can be compared to the time before self-

determination was considered a recognized term as the notion of transnational 

violence is not a recognized term today. Currently, the Geneva Conventions fail to 

mention transnational violence or transnational armed conflict fought by a non-state 

party, neither can it be found in other relevant laws of war. Instead it has mostly 

been subject to scholarly discussions.252 This is natural since the emergence of the 
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extensive transnational violence we have seen by non-state organization is a rather 

new dimension to armed conflicts. 

 Traditionally, when several states are involved in an armed conflict, the conflict 

goes from internal to international. However, in this case when assessing the conflict 

between IS and Iraq, there is a gap between Article 2 and 3 of the Geneva IV. The 

gap occurs when a conflict slightly exceeds the upper threshold of internal armed 

conflict but does not fulfill the criteria for an international armed conflict, hence the 

conflict is not between two High Contracting Parties. In other words, the 

internationalization of non-state parties has created conflicts ending up somewhere 

in-between Article 2 and 3, in a grey area. In this thesis, the characterization was 

solved by assessing if the armed conflict was closer to the Article 2 or 3. In practice, 

this was done by analyzing whether IS's armed violence across the borders of Iraq 

and Syria fulfill the wording of Article 3, stating that the conflict has to occur within 

a High Contracting Party's territory. In addition, the thesis looked at terrorist attacks 

by IS outside Iraq. On the other hand, we had the option to define the armed conflict 

as international, but this characterization is further away from the wording of Article 

2, stating that the conflict should occur between two High Contracting Parties. Thus 

when and if an internal conflict is transnational, but an armed conflict is still 

occurring in the territory of a High Contracting Party, the next step is not necessarily 

to characterize it as an international conflict. Asymmetrical and transnational 

conflicts between states and non-state parties were not predicted when the Geneva 

Conventions were negotiated, and for the past few decades more armed conflicts 

take place between organizations and states. 253  Today we are at a point where 

international armed conflict is not the antonym to non-international conflict. 254 

Conclusively, the dichotomy between the two characterizations are not as clear as it 

once was.   
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 When does a transnational armed conflict become international? Whether we find 

that an armed conflict is internal or international depends upon the circumstances. 

The main question to answer was if IS’s transnational violence is equal to an 

international conflict. Iraq is a sovereign state and IS is acting on Iraqi territory, 

whilst the organization is clearly separated from the state of Iraq. It lies within the 

transnational nature of armed conflict that more than one state is involved. The 

armed conflict between IS and Iraq is an internal one, however IS is also very active 

in Syria in addition to several proclaimed new territories. Although, this does not 

effect the actual existence of the armed conflict in Iraq.  

 In the Hamdan case, the question was if the US invasion of Afghanistan was to 

be considered an internal or international conflict due to the petitioner contending 

that he was a prisoner of war according to Geneva Convention (III) relative to the 

Treatment of Prisoners of War (1949) (Geneva III). As familiar, the 9/11 attack, 

which al-Qaeda took responsibility for, led to the invasion of Afghanistan by the 

US. When the Supreme Court of the United States was assessing whether the 

conflict was of international character or not, it looked at the literal meaning of the 

Articles 2 and 3. According to the court itself, it could be concluded that the 

petitioner was captured in the war against al-Qaeda, which is not a signatory to the 

Geneva Conventions, and that the conflict was distinct from the war against a 

signatory state. The Supreme Court looked at the wording of Article 3 – “conflict 

not of an international character”— and found that the scope of the Article “bears 

literal meaning and is used here in contradiction to a conflict between nations”.255 

The former quote was, according to the Supreme Court,  demonstrated by the Article 

2 — stating that a conflict of an international character takes place between two 

signatory states —  and since al-Qaeda is not a High Contracting Party, Article 3 

should be applied. If one ignores the fact that al-Qaeda and the regime in 

Afghanistan were closely related and, according to some, even the same, and instead 

only looks at how the Supreme Court went about the distinction of international and 
                                                
255 Hamdan v Rumsfeld, syllabus p 6. Also see, opinion of the court p 67.  
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non-international conflict, the method used by the Court is not unreasonable. The 

overall definition of Article 3 is broad because it concludes that all armed conflicts 

that are intra-state do not fall under Article 2.256 However, the impact that the actual 

transnational violence of al-Qaeda had on the Geneva Conventions was not 

addressed. Nevertheless, in one of the dissenting opinions, it was found that “the 

conflict with al Qaeda is of an international character in the sense that it is occurring 

in various nations”, thus not within the borders of U.S.257 Therefore, the conflict 

cannot be said to fulfill Article 3 because an armed conflict must take place within 

the borders of one state. The dissenting opinion should not be dismissed. When 

looking at the transnational dimension of the conflict, the dissenting judge did not 

treat international and non-international conflict as adversaries. When dealing with a 

transnational conflict, there are usually two circumstances that lead to the armed 

conflict not clearly falling under either Article 2 or 3. Firstly, in respect of Article 2, 

as long as an organization does not fulfill the criteria of statehood, it is not a High 

Contracting Party. Secondly, apropos of Article 3, the armed conflict is not taking 

place with in the borders of a High Contracting Party. Leading to the possibility that 

an armed conflict falls between Article 2 and 3.  

 It is highly unlikely that the drafters of the Geneva Conventions ever expected 

that a violent transnational conflict launched by or against a non-state party, with no 

fixed territorial base on a scale sufficient to amount to an armed conflict, to which 

IHL would apply.258 There are three options in these situations, firstly concluding 

that although an armed conflict is occurring, it does not amount to an international 

conflict and it does not fulfill the criteria of taking place within the territory of one 

state, hence the conflict would fall between the chairs.259 Thereupon the result would 

be that IHL would not be applied. However, this option serves against the lodestar of 

IHL, to make wars more human. It would be against the principle interest of IHL to 
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albeit the fact that the situation amounts to an armed conflict deny protections of 

civilians because the situation does not clearly fall under the wording of either 

Article 2 or 3.  The other two options are classifying the conflict as either 

international or internal. Therefore, if not customary law will fill in the gaps in the 

future, in situations where the violence amounts to an armed conflict, but it is 

unclear whether the conflict is of an international or non-international character, the 

classification should be made on a case-by-case basis. As transnational conflicts are 

on the rise, international and national courts might start creating criteria for how to 

classify international and internal armed conflict when an organization uses 

transnational violence. Meanwhile, within the framework of this thesis, two factors 

have been found to be of significance for the character of the conflict. Firstly, the 

relationship between the organization and the de jure government or a third state,260 

e.g. if the organization is controlled by the de jure state or another government. The 

second factor that matters is if the violence between the two parties is intra-state or 

if the violence has led to the state fighting the organization outside its own territory. 

As noted before, the fact that an organization uses transnational violence can not 

automatically lead to the organization being a party to an international armed 

conflict. As for the second factor, if a state is fighting the organizations outside its 

territory in addition to inside its borders, the questions is if the conflict should 

remain internal between the two parties while a parallel international conflict occurs 

between the state fighting the organization and the state whose territory has been 

invaded for the purpose of fighting the transnational violence. Alternatively, the 

conflict becomes an international one despite the organization not being a state. This 

will be elaborated further in Section 6.3.  

 How does the transnational dimension of a conflict endanger the effectiveness of 

humanitarian law? The complexity rises when an organization is in an internal 

conflict with one state and an international one with another state. To illustrate an 

example, if a third state bombs IS in Iraq or Syria without the respective countries 
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consent, an international dimension will be added to the conflict between the third 

state and IS as well as between the third state and Iraq or Syria. In addition, in the 

case of Iraq, IS acts by the border of Iraq’s territory next to Syria. In the event of 

Iraqi forces pushing IS back out of its territory, IS would be pushed back into Syria 

and most likely military attacks would occur by the borders of Iraq and flow into 

Syria. Again such an event would add an international dimension to a conflict 

between Iraq and Syria. We will have at least one international conflict running 

parallel with an internal one. In the current and multifaceted war against IS, IHL 

becomes a blunt legal body. One could therefore wonder how an organization would 

be able to act according to its obligations under IHL if it is in an internal conflict 

with one state, while being attacked by a third state with the de jure governments 

consent and at the same time attacked by another third state without the consent of 

the de jure government. To expect that IHL would effectively protect civilians in a 

situation like this is unrealistic. Therefore, although it is agreed upon that non-state 

parties are bound by IHL, in reality, complying with the obligations of IHL is too 

idealistic in a situation where several conflicts between states and between states and 

an organization is running concurrently. In such circumstances, IHL seems to be a 

legal body only possible for states to follow.  

 The new era of terror is not states fighting states, but states fighting non-state 

parties that exceed the level of military power and organization that rebels have. In 

addition, the transnational dimension of the violence involves so many states that the 

risk for inter-state conflicts rises immensely. The conflict between IS and Iraq will 

most likely be long and claim many victims. When an organization like IS uses 

transnational violence, one can only focus on the violence within the territory of 

each state when assessing if the violence amounts to an armed conflict. The fact that 

the violence amounts to armed conflict in one state does not necessary mean it has 

reached the same level of intensity in another state, although the violence, such as 

acts of terrorism, is committed by the same organization.  



 67 

 To summarize, the dimension of transnational violence has added severe legal 

complexity to the regulation of armed conflict, making IHL a blunt legal body, most 

possible for only states to apply. Similarly, transnational violence leads to an 

uncertainty in regards to how to characterize a conflict. It is therefore time to discuss 

the meaningfulness of characterizing conflicts as either international or internal.  

 

6.3 To Define, or Not to Define? 

When the Geneva Conventions came into force, the international law of war was 

based on the assumption that there is a basic difference between international wars 

(between two states) and non-international armed conflict (conflict breaking out in 

the territory of one state).261 The legal impact of the character of an armed conflict is 

large. So why is it that states have only agreed upon so few humanitarian regulations 

to govern internal conflicts in comparison to international conflicts? One reason for 

this discriminatory treatment is that states are interested in having wars with other 

states as mitigating as possible. 262  Any state would seize the benefit of its 

combatants to be treated as prisoners of wars, among other things, a possibility that 

does not exist in internal armed conflicts.263 On the other hand, states have less 

interest in having rebellions within their territory governed by international law, 

because the main concern is to retain enough freedom to promptly eliminate any 

form of insurrection.264  

 The question of whether an internal conflict has exceeded the ceiling of Article 3 

has sometimes been described as losing significance.265 This opinion is a result of 

the developments which led to customary laws governing internal and non-

international armed conflicts to basically be the same. These developments have 

mainly been in regards to the prohibition of use of biological and chemical weapons. 
                                                
261 Cassese (2008), p 6.  
262 Cassese (2008), p 5.  
263 Prisoners of war status of combatants falling into the hand of the adversary party is regulated in Geneva III 
and AP I, such status grants protection for the prisoners e.g. the prisoners must be released and repatriated 
without delay after the end of the hostilities.  
264 Cassese (2008),  p 6.  
265 Moir, p 51, cf Tadic (1995) paras. 97 and 86.  
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However, aside from the mentioned, the regulations of non-international armed 

conflict has not developed in such a way that one can speak about established 

customs.266 The logic of this argument, that was also stated in Tadic I,  is that if 

international law offers safeguards for the legitimate interests of states in 

international conflicts such as protecting civilians, it is only natural that the 

dichotomy between international and internal conflicts should gradually lose its 

weight.267 There is a belief that if this trend continues, there may be a body of IHL 

that applies to all armed conflict where the applicability will only be conditioned 

upon the existence of an armed conflict. However, the aforementioned often refers 

to the aftermath of an armed conflict, hence criminal prosecution, e.g. war crime and 

the belief that the competency to adjudicate violations of IHL in internal conflicts 

will not only include laws but also customs.268 As for the difference of obligations 

between laws governing international and internal conflict, it will be difficult or 

maybe even impossible for non-state parties to fulfill the laws governing 

international armed conflict.269 Currently a non-state party’s actual abilities during 

an armed conflict are reflected in its obligations under laws governing internal 

armed conflict. The implementation of many provisions in the Geneva Conventions 

calls out for a complicated machinery which generally speaking is only available to 

governments.270  

 The current war against IS includes several countries and IS territory does not 

only exist in Iraq but also Syria. The international community has undoubtedly 

responded to the actions of IS. In Iraq, as mentioned earlier, the response by other 

states, mainly in form of US-led airstrikes, has been proceeding with consent and 

support from the Iraqi government. But in a situation where an internal and 

                                                
266 Bring & Körlof-Askholt, p 69 and Moir, p 133.  
267 Tadic (1995) para. 97.  
268 Cf Rome Statue Articles 1, 5-8 and ICTY Statue Articles 1 and 3.  
269 See, Article 23 Geneva III which obliges the party (state) to shelter prisoners of war against military 
operations and Article 4 Geneva IV that defines protected persons under the Geneva Conventions as those 
who find themselves in the hands of a party to the conflict of which they are not a national, thus one can not 
be a national of an organization.  
270 Cassese (2008), p 9.  
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international conflict are running concurrently, there will be practical problems to 

oblige with IHL. To illustrate a dilemma, international armed conflict includes a 

regulation of requirements for prisoners of war (POW) in Article 4 Geneva III.271 

Hypothetically, if a member of IS is taken captive (and fulfills the requirement of 

Article 4) by a third state, hence not Iraq, the captive is awarded POW status, while 

if a member is captured by Iraq, he is not entitled to the same treatment.272 Another 

issue connected to the POW status is that the regulation demands that the prisoners 

should be released after the end of the conflict. Regardless, when dealing with non-

state parties using transnational terrorist tactics, it is hard to identify the end and 

beginning of a conflict.273 In addition, an organization like IS, as it is today, would 

not agree to a peace agreement, and IS is not in a position to be a negotiating partner 

since the organization does not have any reasonable demands. No state would accept 

an extremist organization ruling a part of its territory. This is reaffirmed by the fact 

that the possibility given by Article 3 Geneva IV to enter special agreements about 

the applicable provisions of the Geneva Conventions has shown to be of little or no 

use, due to the difficulty of communication between governments and non-state 

parties in revolt.274 Therefore in event of a concurrent internal and international 

conflict, it would not be clear when prisoners of wars would be released due to the 

unclearness of the end of the conflict.275  Accordingly, when several parties are 

involved in a conflict and an international and non-international conflict occurs 

concurrently, IHL becomes a blunt instrument.  

 Above, the focus has been on the difference in obligation and somewhat the 

aftermath of a conflict, henceforth the thesis will look at the issues of a non-state 

party not complying with IHL in light of the dichotomy between international and 

internal conflicts. Since IS is not complying with the minimum requirement of 
                                                
271 Baxter, p 267. Also see, Hamdan case, where the petitioner (a prisoner on Guantanamo Bay) contended 
that he should be treated as POW according to the terms of Geneva III, however the Supreme Court found the 
conflict to be of an internal character making the POW provisions inapplicable.  
272 Cf Baxter, p 364 ff.  
273Cf Rona, p 64.  
274 Baxter, p 268.  
275 There is a possibility of prosecuting, but this will not be discussed here.  
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common Article 3, it is unreasonable to expect it to comply with the more onerous 

obligations of international armed conflict. The only party to the conflict that might 

follow IHL is a state. There would therefor not be any reciprocity. When armed 

conflicts appear with parties unwilling to comply with IHL, in addition to using 

ruthless violence and showing a high degree of inhumanity, a pragmatic viewpoint 

would be that it might not matter whether we apply IHL as a whole or solely the 

parts regarding internal conflicts. In the end, the organization will not follow them 

and consequently, in practice, laws of war are only for states. Reasonably speaking, 

humanitarian protection, especially of civilians, should not vary according to the 

motives of the engaged parties. 276  In reality, there is nothing the international 

community can do to make IS comply with its obligations under international law. 

When it comes to states’ compliance with IHL, there are diplomatic means to 

pressure a country to comply with IHL and the breach of humanitarian regulations 

can at least lead to protests by civilians as well as other states. A state therefore has 

more to lose by not complying with its obligations under IHL. As pointed out 

earlier, when a state kills civilians, breaches humanitarian and human rights 

obligations, this only favors organizations such as IS. Meanwhile, when IS ignores 

its obligations, nothing happens. Eventually the transnational violence affects 

citizens of other countries and it leads to more states involving themselves in the 

fight against IS. However, this escalation of war does not change the willingness of 

IS to comply with its obligations.  

 Answering the question of whether we should stop defining a conflict as 

international or non-international is far from a yes or no question. What can be said 

is that we have to remember the course of history and why IHL exists in the first 

place. The effort to humanize war further was made in the aftermath of two World 

Wars fought between states. A repetition of that was not desirable, but if it would 

happen, at least wars should be humanized. After 1945, more conflicts have been of 

                                                
276 Cf Cassese (2008), p 15.  
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a non-international character.277 In that sense, IHL is outdated, because it is not a 

regulation made to regulate organizations acting transnationally during an armed 

conflict within a state. The humanization of wars is however theoretical. The main 

problem is not the lack of protection offered to victims of war. Instead the issue is 

that with the developments of highly organized non-state parties with unrealistic 

goals of world domination, IHL falls face forward. It is neither respected nor 

compiled with. Therefore, IHL is a legal body for states and not for non-state parties 

such as IS and there is nothing we can to about it.  

 Conclusively, it can be said that how we characterize an armed conflict matters in 

the sense of what obligations the involved state or states have, either they will be 

bound only by regulations concerning non-international armed conflict or the whole 

body of IHL. However, for the adversary non-state party, it does not matter, because 

whatever character the conflict has, the legitimacy of IHL is void. 

  

                                                
277 Bring & Körlof-Askholt, p 234.  
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7 Final remarks   
As this thesis has investigated, in spite of the fact that IS acts transnationally the 

conflict between the organization and Iraq is of a non-international character, 

making common Article 3 applicable. The use of the terms international and non-

international have stopped being antithetical. The dividing line between the two 

types of conflicts has become grey with the rise of transnational organizations using 

terrorist tactics and aiming to become a state. The increase of transnational violence 

will hopefully lead to a further development of IHL, making it more clear how to 

define a conflict. In the case of a development where one body of law will be 

applied to both international and internal conflict, the issues with non-state parties’ 

ability to comply with the more abundant obligations of laws governing 

international armed conflict has to be addressed. At the same time, in reality, there is 

little a state or the international community can do to force compliance upon non-

state parties, therefore the conclusion was drawn that IHL is, in the end, a legal body 

for the signatory states.  

 The new era of terror is a state of crusade for global domination by non-state 

parties. Although such goals are unrealistic, we can not deny that it is the war of our 

time and no one that walks the earth has failed to hear of the existence of IS. While 

the West is not having bombs dropped over its heads, the new era of terror is a state 

of mind where civilians’ lives are not equally valued. When violence appears intra-

state, whether it is the state or an organization responsible for initiating the armed 

violence, other states tend not to respond military. This can be attributed to the 

principle of sovereignty. However, when transnational violence affects people in 

countries at peace, the military response by individual states is greater. In the case of 

IS, it is a terrorist organization acting transnationally. Although the internal armed 

conflict is occurring in Iraq, the use of terrorist attacks around the world will most 

likely lead to the armed conflict locally being intensified due to military response by 
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other states as a response to its citizens becoming victims of IS’s transnational 

violence.  

 If one looks at the main purpose of IHL, it is to make wars durable, to lessen 

suffering, and to protect the main victims of war. Article 3’s main purpose is to 

protect civilians in internal conflicts. The spirit of Article 3 concerning civilians is to 

spare the ones we can and grieve for those who die. But there is a problem: 

international humanitarian law is for humane wars. In addition, since such laws are 

created by states and applied by states, they are subjected to the powers of 

sovereignty, while non-state parties do not feel obliged by them. The faults of IHL 

lie within the foundation of international law. Complying with the obligations are 

voluntarily during the conflict, and the threat of criminal prosecution after the 

conflict is obviously not effective. As long as there are sovereign states in the world, 

humanitarian laws can not have a one hundred percent success rate, meaning sparing 

the lives of civilians by avoiding military attacks breaching Article 3. International 

humanitarian law is, however, not useless; it is of earnest importance that states 

comply with their obligations in an armed conflict even though the non-state party 

denies its legitimacy. Organizations fighting for world domination feed on 

misbehaving states and could not exist without local support. To finalize, complying 

with the obligations of IHL is the most underestimated weapon against IS. 
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Appendix 1 –  Areas Controlled by the Islamic State 
in Iraq 
 
  
 

 
Source: New York Times, updated 22 October 2015.278 

                                                
278  New York Times, updated 22 October 2015, image cropped, source link: 
http://graphics8.nytimes.com/newsgraphics/2014/06/12/isisstack/49f032f13c38547c54ae6dc31b58edd739d86
37c/1020-state-of-war-1050.jpg 
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Appendix 2 – Activities of the Islamic State Around 
the World 
 
 
 

  
Source: New York Times, updated 14 November 2015.279 

 
 
 
 
 
 
 

                                                
279 New York Times, updated 14 November, source link: http://graphics8.nytimes.com/newsgraphics/2015/06/09/isis-
around-the-world/20078c89515ee72f308f60cfb6fc3f8a505497bf/worldmap-labels-huge.png 
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