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Explaining constitutional change: making sense of cross-national variation 

among European Union member states 

Christer Karlsson 

 

ABSTRACT This study examines how European Union member states have undertaken 

constitutional change to adjust to the new conditions that follow from membership in this 

supranational organisation. The article seeks to explain what factors determine why constitutional 

reform induced by EU membership is sometimes brought about by changing the wording of the 

constitutional document (explicit change), and sometimes by changing the meaning of the constitution 

while leaving the constitutional text itself unaltered (implicit change). The current study provides new 

insights regarding constitutional change by formulating and testing a number of rival hypotheses about 

what explains cross-national variation in the use of different methods for achieving constitutional 

reform. The results show that three factors stand out as important determinants for EU-induced 

constitutional change: constitutional rigidity, public opinion and the number of cabinet parties. 

KEY WORDS Constitutional change; constitutional reform;  explicit constitutional change; 

implicit constitutional change; European Union. 

 

INTRODUCTION 

Constitutional change has emerged as a prominent topic in the research on constitutional 

politics and comparative law. In a number of recent studies scholars have compared 

developments in liberal democracies attempting to capture differences and similarities in how 

constitutional change is brought about (Contiades 2013; Karlsson 2014; Oliver and Fusaro 

2011). As these and previous research contributions show, there are in fact two completely 

different methods for achieving constitutional change in democratic political systems (cf. 

Behnke and Benz 2009; Sutter 1995; Voigt 1999a). Explicit constitutional change means that 

the wording of the constitutional document is changed, whereas implicit constitutional change 
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involves changing the meaning of the constitution while leaving the constitutional text itself 

unaltered. 

 

Recent studies confirm that both kinds of constitutional change occur regularly in liberal 

democracies (Behnke and Benz 2009; Contiades 2013; Oliver and Fusaro 2011; Voigt 1999a; 

Voigt 1999b) and these research efforts have advanced our understanding of constitutional 

change. However, the research done on constitutional change has mainly been content with 

providing descriptions of how constitutional reforms are accomplished in different political 

systems. What is still missing in the literature on constitutional change is theoretically 

grounded research efforts devoted to explaining cross-national variation in the use of 

competing modes for bringing about constitutional change. So, despite the fact that a lot of 

recent scholarly attention have been directed towards studying the ways constitutions change, 

we are still lacking general insights regarding what drives constitutional change. 

 

The main purpose of this article is to explain cross-national variation in the use of different 

methods for achieving constitutional reform induced by European Union (EU) membership. It 

does so by comparing constitutional change in 26 EU member states
1
, and by formulating and 

testing a number of rival hypotheses about what explains the varying use of different methods 

for achieving constitutional reform. Please note that the current study does not set out to 

examine whether the substantive changes made to existing constitutions in light of EU 

membership represents minor adjustments or major overhauls, the analytical focus is on 

determining how, through which method, change has been accomplished. The key question 

that this study seeks to answer is: what factors determine the use of explicit and implicit 

constitutional change to deal with the demands for reform that follow from EU membership? 
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The analysis will draw on data describing how EU countries have undertaken constitutional 

change to allow for membership, and adjust to the new conditions that follow from being a 

member of this supranational organization. The constitution provides the fundamental rules of 

the political game and will from time to time face demands for reform (Rasch and Congleton 

2006: 538-539). Becoming a member of the EU most definitely creates such a demand for 

constitutional reform since membership implies fundamental changes for the exercise of 

public power. This is not to suggest that all EU member states have been experiencing 

identical demands for constitutional reform as a consequence of membership. The 

adaptational pressure which member states face will vary depending on ‘the “fit” or “misfit” 

between European institutions and domestic structures’ (Ladrech 2010: 32). What is argued 

here is simply that all countries that become members of the EU have to deal with similar 

demands for constitutional reform on a number of parallel key issues, and this fact greatly 

enhances our ability to make meaningful comparisons between cases. 

 

Many constitutional reforms will typically have only minor or ‘trivial effect[s] on a nation’s 

fundamental political procedures and constraints’ (Rasch and Congleton 2006: 545), whereas 

other processes of constitutional change concern issues of significant importance. This study 

has chosen to focus on a case of high political salience and on reforms that clearly affect the 

allocation of power in a political system. This choice was dictated by the conviction that what 

makes it truly important to understand processes of constitutional change is that these 

sometimes have significant or even dramatic effects on the ‘fundamental rules of the game’. 

Since this study only covers one case of constitutional reform the results can certainly not 

claim to be representative of the full spectrum of constitutional change processes found in 

modern democracies. However, by providing insights on what explains cross-national 
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variation in the case of EU-induced constitutional change this study will hopefully provide the 

first building block for a theory able to explain how constitutional change is brought about.  

 

The article proceeds in five steps. First, it discusses the scholarly literature on constitutional 

change. Second, it presents the analytical framework and develops the main hypotheses to be 

tested. Third, it presents data and measures as well as discussing how data has been gathered 

and coded. Fourth, the analysis and the main results are presented, and, finally the main 

conclusions and implications for future research are discussed. 

 

WHAT WE KNOW AND DON’T KNOW ABOUT CONSTITUTIONAL CHANGE 

As we take a closer look at previous research on constitutional change it is striking that a clear 

majority of all studies have looked exclusively at explicit change, seeking to describe and 

explain constitutional amendment. The research done in this area has improved our 

knowledge on differences between existing types of amendment procedures, how often 

constitutions are amended, and what explains variation in amendment frequency (Ferejohn 

1997; Lorenz 2005; Lutz 1994; Rasch and Congleton 2006; Roberts 2009). In a pioneering 

study Lutz showed that the variance in amendment frequency can be attributed to two main 

variables: namely, ‘the length of the constitution and the difficulty of the amendment process’ 

(Lutz 1994: 365). Other important contributions on what explains variation in how often 

constitutions are amended have pointed to different aspects of constitutional rigidity as the 

key determinant. Ferejohn finds requirements of special majorities to be the most important 

determinant (Ferejohn 1997: 523), whereas Rasch and Congleton highlight the importance of 

multiple decisions rather than supermajorities as the key explanatory factor (Rasch and 

Congleton 2006: 546). 
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The research done on implicit constitutional change has shown how different forms of 

implicit constitutional change (Behnke and Benz 2009; Voigt 1999a), e.g. the 

(re)interpretation of existing constitutional provisions by the judiciary and the passing of 

ordinary laws that supplement or amend the constitutional text, co-exist in modern 

democracies. The scholarly work done has also sought to explain which factors account for 

‘the scope and extent of the implicit constitutional change to be expected’ (Voigt 1999c: 535) 

in political systems. This line of research has mainly focused on the judiciary and on variables 

that affect the ability of courts to bring about implicit constitutional change. Cooter and 

Ginsburg (1996) as well as Voigt (1999a) provide evidence suggesting that the power of the 

judiciary to bring about implicit constitutional change is constrained by such factors as the 

preferences of other government organs and of the population (Voigt 1999a) concerning the 

issue in question, as well as the presence or absence of a ‘dominant disciplined party’ (Cooter 

and Ginsburg 1996).  

 

The real lacuna in the research on constitutional change becomes evident as we search for 

previous work that has examined both explicit and implicit constitutional change; in fact, only 

a few such studies exist. Voigt (1999b: 145-76) provides some empirical evidence suggesting 

that implicit change often follows as a result of failed attempts at bringing about explicit 

constitutional change. In a comparative study of five federal systems, Behnke and Benz 

identify patterns of constitutional change and show that explicit and implicit constitutional 

change are not ‘mutually exclusive alternative modes’; rather, they ‘complement each other’ 

(Behnke and Benz 2009: 20). In a more recent study of 14 states and the EU it is 

demonstrated that explicit constitutional change is indeed a recurrent mechanism for 

achieving reform, but the authors also conclude that ‘constitutional change can and generally 

does also come about informally’ (Oliver and Fusaro 2011: 429). In a similar vein Contiades, 
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on the basis of a study including 18 liberal democracies, shows that while countries face 

similar challenges they approach the business of constitutional change in different ways. Five 

different models of constitutional change (Contiades 2013: 441) are identified on the basis of 

the examination.  

 

All of these studies provide important insights into how explicit and implicit constitutional 

change co-exist and interact in democratic political systems. However, what is still missing is 

systematic comparative research aimed at explaining constitutional change. The next section 

will formulate a number of testable propositions about what factors determine the use of 

explicit and implicit constitutional change. These hypotheses will then be tested with the aim 

of uncovering the determinants of cross-national variation when it comes to EU-induced 

constitutional change. 

 

THEORISING CONSTITUTIONAL CHANGE: FORMULATING HYPOTHESES 

While we have to search in vain for an existing theory of constitutional change, we may 

nevertheless draw on previous constitutional scholarship in order to derive a number of 

testable rival hypotheses on what explains cross-national variation in the use explicit and 

implicit constitutional change.   

 

The first and perhaps most natural explanation of cross-national variation in the use of 

different modes of constitutional change is linked to constitutional rigidity i.e. how difficult it 

is to amend the constitutional document. Previous research has shown that constitutional 

rigidity affect amendment rates (Ferejohn 1997; Rasch and Congleton 2006), even if it is still 

to be determined exactly how strong a predictor this variable is for explaining variation in 

amendment frequency (Lorenz 2005: 354-55). The scholarly literature also discuss the 
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possibility that constitutional rigidity may affect the extent to which constitutional reform is 

brought about by either explicit or by implicit constitutional change. The underlying logic 

behind this, still untested, proposition is straightforward enough: every now and again 

political systems face the need for constitutional reform and if it is difficult to bring about 

change by formally amending the constitutional text, then reforms are instead likely to be 

achieved through various mechanisms of implicit constitutional change (Rasch and Congleton 

2006: 541; Behnke and Benz 2009: 7). The first hypothesis is thus that in countries with more 

rigid amendment procedures we should expect to see more implicit constitutional change than 

in countries with less rigid amendment procedures.  

 

Previous research has found that judicial interpretation is a key instrument for changing the 

meaning of the constitutional document without changing the actual wording. Constitutional 

courts or supreme courts with judicial review competencies have in many cases acted as key 

drivers for implicit constitutional change by issuing verdicts containing new interpretations of 

the constitutional text. The extent to which courts are empowered to engage in review of the 

constitutionality of law differs between political systems.  In pure parliamentary systems the 

courts have a limited role to play whereas presidential systems typically assign the judicial 

branch an important role of interpreting the law. It should be noted that the presence of strong 

elements of review of the constitutionality of law in a political system will not necessarily 

lead to a frequent use of implicit constitutional change. For one thing, the task of striking 

down laws not conforming to the constitution does not have to imply that the courts deliver 

verdicts containing interpretations that actually change the meaning of the constitutional text. 

Furthermore, the formal powers of courts to review the constitutionality of law may in 

practice be constrained by factors such as the preferences held by other government organs or 

the public (Voigt 1999a: 199). Finally, courts may even hinder implicit constitutional change 
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to take place by striking down attempts by legislatures to make law that have the effect of 

leading to a de facto change of the constitution. The relationship between judicial review and 

constitutional change is thus a complicated one. Still, variation in the extent to which political 

systems allow for review of the constitutionality of law by court does seem like a plausible 

explanation for variation in the use of the competing methods for achieving constitutional 

reform. Taking previous studies (Contiades 2013; Oliver and Fusaro 2011; Voigt 1999a) into 

account it seems reasonable to assume that courts, on balance, will promote rather than 

impede the use of implicit constitutional change. The second hypothesis is thus that in 

countries where full review of the constitutionality of law is allowed we should expect to find 

more frequent use of implicit constitutional change, than in political systems where judicial 

review plays a more limited role.  

 

A third prospective explanation focuses on another set of potential constitutional reformers 

able to bring about implicit constitutional change, namely political representatives. Not only 

courts but also governments and legislatures may be important drivers for implicit 

constitutional change by passing ordinary laws with constitutional effects or by reaching 

agreements on new interpretations of the constitutional text (Contiades 2013; Oliver and 

Fusaro 2011; Rasch and Congleton 2006; Voigt 1999a). When demands for constitutional 

reform emerge the possibility of achieving change through implicit means may seem more 

appealing than seeking to achieve change by formally amending the constitutional text, an 

option which is usually a more cumbersome alternative. The extent to which implicit change 

will in practice seem like the more appealing option will nevertheless be premised on the 

ability of the sitting government to come to an internal agreement among the parties 

represented in the cabinet. This in turn will depend on the number of cabinet parties which 

each can be seen as a veto player (c.f. Voigt 1999a; 203). Much like Tsebelis has argued that 
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the capacity for policy change will decrease with the number of veto players (Tsebelis 1995), 

so we may expect the potential for implicit change to decrease with the number of cabinet 

parties. All other things equal, the fewer the number of cabinet parties the lower will the 

transaction costs be for reaching agreement on implicit constitutional change. If the 

government is composed of many parties, which possibly have diverging views on the issue at 

hand, then the formal route to constitutional change may, in order to avoid internal division 

which may even weaken the executive power, seem an equally, or even more, appealing 

choice. The third hypothesis is thus that in countries where the cabinet is made up of few 

parties we should expect to see more implicit constitutional change, than in political systems 

which tend to produce coalitions governments composed of many parties.  

 

It has been argued in the scholarly literature that an important factor to take into consideration 

as we seek to theorise how implicit constitutional change is brought about is the preferences 

of the citizens (Voigt 1999a: 206-08). Politicians presumably seek re-election and re-election 

is linked to securing public popularity which will translate into electoral support at the polls.  

We will thus expect public opinion to work as a factor determining the choice of would-be 

reformers to engage in explicit or implicit constitutional change to the extent that this choice 

could reasonably influence the popularity of elected politicians and their chances of staying in 

office. This could be the case, for example, if a constitutional reform concerns highly 

contested issues. This logic is clearly applicable in the current case as we in some EU member 

states find a rather large proportion of the public which is sceptical to EU membership and a 

further deepening of European integration. The presence of widespread euroscepticism may in 

fact convince the government that it will be preferable to seek to achieve constitutional 

change by means which attract as little public attention as possible. Hence, rather than taking 

the risk of initiating a, from the government’s point of view, harmful public debate by setting 
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in motion a highly visible constitutional amendment procedure, it may seem preferable to 

bring about change through less visible means. The fourth hypothesis is thus that in countries 

where the issue to be dealt with is likely to challenge public opinion, we should expect to see 

more implicit constitutional change than in countries where the issue is less likely to attract 

negative public attention.  

 

The fifth and final hypothesis introduces time as a predictor for explaining cross-national 

variation in how constitutional change is brought about. It has been suggested by previous 

research (Behnke and Benz 2009) that constitutional reform is sometimes carried out 

sequential. A specific reform process may, for example, begin by some reform measure in the 

form of implicit change which at a later point in time is transformed into explicit change by 

amending the constitutional text in a way that reflects the constitutional practice already in 

place. In such cases, then, we will find that ‘elements of the new constitutional rules have 

emerged in practice before they became entrenched into constitutional law’ (Behnke and Benz 

2009: 21). The fifth hypothesis is thus that the longer an issue has been dealt with 

constitutionally, the more explicit constitutional change are we likely to find. 

 

Having thus laid the theoretical foundation for the study, it is now time to present the data. 

 

DATA AND MEASURES  

When comparing patterns of constitutional change across countries we confront a number of 

methodological challenges and choices. First, a decision had to be made on how to delineate 

which aspects of EU membership to examine. Becoming a member of the EU has a 

fundamental impact on the distribution and exercise of political power at the national level. It 

is thus obvious that EU membership induces constitutional change in a number of important 
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areas and a choice needed to be made concerning which aspects of constitutional change to 

include in the study; the research strategy for making this decision was based on three general 

considerations. First, in order to examine constitutional change with some sort of precision, it 

was necessary to disaggregate the object of study into a number of separate variables. 

Furthermore, less salient issues—e.g., how member states appoint representatives to EU 

institutions of limited importance—were excluded from the analysis in order to make it a 

manageable research task. Finally, in order to facilitate a structured comparison between 

countries, the set of variables chosen should reflect important aspects of EU membership in 

common for all member states. For example, constitutional change induced by membership in 

the Economic and Monetary Union was not included in this study.  

 

The first issue that raises demands for constitutional change is sovereignty. The EU is a 

supranational organization that makes binding decisions, and EU law claims supremacy even 

over constitutional law at the national level. The constitutions of the member states, 

accordingly, have to deal with how to regulate the limitations on sovereignty that follow from 

EU membership. The most fundamental issue to deal with in this context is whether the 

constitution allows for membership in a supranational organization like the EU. However, the 

sovereignty issue does not end here, and constitutional change induced by EU membership 

also manifests itself in connection with the transfer of power to the EU, and the relationship 

between EU law and national law. 

 

The second important aspect is the selection of representatives. One of the key tasks of a 

constitution is to lay down procedures for the delegation of power and the selection of 

representatives. Membership in the EU introduces new sets of political representatives to 

whom authority is delegated by the people, and this in turn creates a demand for constitutional 
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reform. The first aspect to deal with is the election of members of the European Parliament 

(MEPs). While MEPs are the only directly elected representatives, there are indeed a great 

number of additional officials that represent the member states. This study will focus on how 

the most important groups among such officials—members of the European Commission and 

judges on the European Court of Justice (ECJ)—are appointed. 

 

Thirdly, becoming a member of the EU means that key domestic institutions like the 

executive, the legislature, and the courts are charged with new tasks and afforded new 

competencies. This affects the distribution and exercise of political power, and EU 

membership accordingly triggers a need for constitutional change to account for the new roles 

and competencies of the main domestic institutions.   

  

In the end, data was collected for nine aspects of constitutional change linked to sovereignty 

(1, Constitutional grounds for EU membership, 2, Transfer of powers to EU (substantive), 3, 

Transfer of powers to EU (procedural), 4, Relationship between EU law and national law), 

representation (5, Election of members of European parliament, 6, Appointment of 

commissioners and ECJ judges), and the exercise of EU competencies (7, Executive, 8, 

Legislature, 9, Judiciary). 

 

Having specified the aspects of constitutional change to be included in the analytical 

framework, the next task is to operationalise the key concepts. Explicit constitutional change 

simply means changes made to the constitutional document, i.e., constitutional amendments. 

Now, extending the analysis beyond constitutional amendment makes it much more 

challenging and laborious to examine constitutional change. Since implicit constitutional 

change can come in many different forms, it is quite naturally more difficult to capture (c.f. 



   

   13 

Voigt 1999a: 198; Behnke and Benz 2009: 5). For a new interpretation of the constitutional 

document to qualify as implicit constitutional change, it needs to find approval in wider 

circles and ‘to be backed by some kind of formal acceptance’ (Behnke and Benz 2009: 6). So, 

for all practical purposes an implicit constitutional change can be defined as a change to the 

meaning of the constitution which comes in one of three main forms: (1) judicial sentencing 

that introduces a new interpretation of the constitution, e.g. judgements by constitutional 

courts concerning the constitutional impact of new EU treaties; (2) ordinary laws which 

amend or alter the meaning of the constitution, e.g. laws on elections or the working 

procedures for parliaments; or (3) a declaration by the executive or a general agreement 

among the political parties that contains a new interpretation of constitutional provisions, e.g. 

an established practice that de facto changes the formal rules regarding the cooperation 

between the government and the parliament on European union issues.  

 

Take the Austrian parliament’s participatory rights in the EU law-making process as a case in 

point. According to Article 23e, the member of the federal government acting on Austria’s 

behalf is ‘bound by this opinion during European Union negotiations and voting’. However, 

the formal right of parliament to issue binding opinions has been utilized less frequently. Over 

time a practice has evolved where the EU Main Committee instead issues statements in order 

to avoid binding ‘the competent governmental minister’ (Blümel and Neuhold 2007: 155). So, 

while the Austrian parliament’s competencies are extensively regulated by the constitutional 

text, we also find elements of implicit change in the form of an established practice which has 

made the parliament less powerful in reality than what it is on paper.
2 

 

How then are we to measure the extent to which constitutional change induced by EU 

membership has been taken the form of explicit or of implicit change? It is first of all 
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important to recognize that we are not in practice dealing with an either/or affair. To be sure, 

the two methods are by no means mutually exclusive ways to bring about constitutional 

change; they are instead simply different modes that often appear in tandem. We will surely 

find examples of constitutional provisions that are so specific and detailed that there is no 

need for any instrument of implicit change to complement the written constitution. At the 

other extreme, we will occasionally find issues on which the constitutional document is 

completely silent, and where implicit constitutional change has been the exclusive technique 

used for bringing about changes to the fundamental rules of the game. On most issues, 

however, we will find explicit and implicit constitutional change existing side by side. The 

methodological challenge in such cases consists of ascertaining the relative importance of the 

two, in order to determine which the dominant mode of constitutional change is. 

 

For each country the existing instances of implicit change for the nine variables were 

identified partly through a meta-analysis of secondary sources covering the judicial and 

political aspects of EU membership in each individual country, and partly by examining the 

information on EU membership and EU politics present at the websites of the government, 

the parliament and the constitutional (or supreme) court in each country. Once the relevant 

instances of implicit constitutional change had been identified, primary data in the form of 

verdicts by constitutional courts, ordinary laws issued by parliament or declarations made by 

the government were extracted from the websites of each institution. In cases where it was 

unclear how to interpret the meaning of, for example, a certain court verdict or an ordinary 

law regulating some aspect of EU affairs, requests for clarification were sent to the 

information offices of the institution in question. 
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The overall process of gathering information and determining to what extent constitutional 

change to deal with EU membership has been the product of explicit or implicit constitutional 

change was designed as a three stage process for all issues examined. First, the relevant 

articles of the constitutional document were examined in order to determine how extensive 

and precise the constitutional provisions were. At the next stage all instances of relevant 

implicit change in the form of judicial sentencing, ordinary laws, declarations and agreements 

– written or oral – were examined. The key analytical task at this point was to determine 

whether the instances of implicit change merely supplemented the constitutional document or 

in practice amended or changed its content. Finally, the extensiveness and precision of the 

constitutional provisions were weighed against the nature of the existing implicit change, in 

order to reach an overall judgement as to whether explicit or implicit change had been the 

dominant form of constitutional change, or if the two modes had been of roughly equal 

importance. 

 

Having worked through this three-stage process, the coders then assigned values according to 

a five-point scale: (1) exclusively or predominantly explicit change with minor or no elements 

of implicit change; (2) primarily explicit change with some elements of implicit change; (3) 

approximately as much explicit as implicit change; (4) primarily implicit change with some 

elements of explicit change; or (5) exclusively or predominantly implicit change with minor 

or no elements of explicit change. For all nine aspects of constitutional change included in the 

study the coders assigned values measuring which method had been used to achieve 

constitutional reform in the various EU member states. It is thus the form constitutional 

change has taken rather than the frequency of reform which stands in focus. There were two 

independent coders assigned to the task of measuring the type of constitutional change and the 

coding procedure proceeded in two steps. The coders first worked independently, assigning 
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scores for all nine variables across the 26 countries, thus creating a data set containing 234 

observations of constitutional change. The independent codings were then compared and 

inconsistencies were discussed until consensus was achieved. The independent codings were 

identical in 184 out of 234 instances of constitutional change meaning that the inter-coding 

reliability was close to 80 percent (78.6). In the remaining 50 cases, the difference between 

the values assigned was just a single step on the five-point scale.  

 

A few examples of how the coding was done may be illuminating. Consider variable 1, here 

we are interested in determining how the constitutional grounds for membership have been 

regulated in the various member states. Take Bulgaria as a case in point. According to Article 

4 (3) of the Bulgarian constitution, the ‘Republic of Bulgaria shall participate in the 

construction and development of the European Union’. This general integration clause, which 

was inserted into the constitution in 2005, provides the basis for Bulgarian EU membership as 

it clearly states that Bulgaria not only may, but in fact shall, participate in the EU. 

Accordingly, for all member states which, like Bulgaria, have amended their constitution to 

include an integration clause that explicitly opens up for membership in the EU, the value ‘1’ 

was assigned for the variable ‘Constitutional grounds for EU membership’. 

 

The Bulgarian case may be compared to the Polish one in order to illustrate the difference 

between cases coded ‘1’ and those coded ‘2’. According to Article 90 (1) of the Polish 

constitution, ‘[t]he Republic of Poland may, by virtue of international agreements, delegate to 

an international organization or international institution the competence of organs of State 

authority’. According to this article, then, Poland may delegate part of its competence to an 

international organization. However, unlike the Bulgarian constitution, the Polish constitution 

contains no explicit mention of the EU, and there is no definitive way of telling whether 
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Article 90 (1) refers only to strictly intergovernmental organizations or whether instead it also 

opens up for membership in supranational organizations like the EU. The fact that Article 90 

(1) really provides the basis for Polish membership only becomes clear once we take into 

account the implicit change present in the Polish case in the form of declarations made during 

the proceedings leading up to the amendment of the Constitution. Cases like the Polish one, 

where we find explicit change in the form of a constitutional provision explicitly allowing for 

membership in international organizations, but where we also find implicit change that 

supplements the constitutional amendment will be coded ‘2’ for the variable “Constitutional 

grounds for membership”. 

 

As for the independent variables, ‘Constitutional rigidity’ is an additive index based on three 

variables: the number of decisions required for amending the constitution, the majority 

requirements stipulated and the number of veto players involved. Values range from 1 to 5 

with higher values indicating more demanding procedural hurdles for amending the 

constitution.
3
 The main source for this variable has been the PARLINE database on national 

parliaments and the volume Constitutions of the World (Maddex 2008). 

 

‘Judicial review’ is coded: 0=no review of constitutionality of laws, 1=limited review of 

constitutionality of laws, 2=full review of constitutionality of law. The coding builds on the 

classification scheme in Maddex 2008. ‘Limited’ means that the review is ‘available only to 

certain persons or entities or is restricted to certain aspects of a constitution’ (Maddex 2008: 

xxiv).   
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The variable ‘Cabinet parties’ is measured as the mean number of parties included in the 

cabinets in office during the period of the country’s membership in the EU (EC/ECSC). The 

source for this variable is the ERD data set (Andersson, Bergman & Ersson 2012). 

 

The variable ‘Public opinion’ measures the attitudes of the population towards the preferred 

speed of European unification. Values range from 1 (‘standing still’) to 7 (‘running as fast as 

possible’); higher values are thus indicating a more positive attitude towards further European 

integration. The scores are the average means for the period of membership and the source for 

this variable is the Eurobarometer series. 

 

The variable ‘Years of membership’, finally, is simply measured as the number of years a 

country has been a member of the EU and its predecessors. 

 

EXAMINING CROSS-NATIONAL VARIATION  

Before turning to the task of seeking to explain cross-national variation, let us first look at 

some descriptive data regarding constitutional change induced by EU membership. 

  

Which is the more common method for achieving constitutional change? 

The most important conclusion to be drawn from the data presented in table 1 below is that 

implicit change has been the dominant mode of constitutional change. The mean (m) value for 

all countries is 3.81 on the five-point scale, i.e., we find on average that the constitutional 

change induced by EU membership in the twenty-six countries has primarily taken the form 

of implicit constitutional change, but with some elements of explicit change.  
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Table 1 Descriptive statistics for the dependent variable 

 All variables 

(variable 1-9) 

Sovereignty 

(variable 1-4) 

Representation 

(variable  5-6) 

EU competencies 

(variable 7-9) 

Rank 

Austria 2.22 2.25 1.00 3.00 1 

Slovakia 2.67 1.50 5.00 2.67 2 

Germany 2.89 2.25 5.00 2.33 3 

Lithuania 3.00 2.25 5.00 2.67 4 

Hungary 3.11 2.25 3.00 4.33 5 

Romania 3.22 1.50 4.50 4.67 6 

Slovenia 3.22 2.25 5.00 3.33 6 

Portugal 3.33 2.25 4.00 4.33 8 

Sweden 3.33 2.25 4.50 4.00 8 

Bulgaria 3.44 2.00 4.50 4.67 10 

Greece 3.67 2.25 5.00 4.67 11 

Czech republic 3.78 3.00 5.00 4.00 12 

France 3.78 3.50 5.00 3.33 12 

Latvia 3.89 2.50 5.00 5.00 14 

Poland 4.00 2.75 5.00 5.00 15 

Cyprus 4.11 3.00 5.00 5.00 16 

Ireland 4.11 3.00 5.00 5.00 16 

Finland 4.44 5.00 5.00 2.67 18 

Malta 4.44 3.75 5.00 5.00 18 

Spain 4.44 3.75 5.00 5.00 18 

Belgium 4.55 4.00 5.00 5.00 21 

Luxembourg 4.55 4.00 5.00 5.00 21 

The Netherlands 4.55 4.00 5.00 5.00 21 

Denmark 4.67 4.25 5.00 5.00 24 

Estonia 4.67 4.25 5.00 5.00 24 

Italy 4.89 4.75 5.00 5.00 26 

All  3.81 (0.72)* 3,02 (0.99)* 4,68 (0.87)* 4,26 (0.93)*  

Note: * Standard deviations 

 

The mapping of constitutional change presented in the table above seems to confirm the 

general theoretical assumption found in the literature (Behnke & Benz 2009; Buchanan & 

Tullock 1962): namely, that implicit change will be the more common reform method in 

democratic political systems.  The data nevertheless reveal that far from all countries have 

chosen to regulate EU membership predominantly by way of implicit constitutional change. 

In fact, the data reveal substantial variation when it comes to how EU member states have 

gone about reforming their constitutions in light of EU membership. 
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Dimensions of constitutional change 

Before we turn to testing the hypotheses outlined above, we must first examine to what extent 

the nine aspects of constitutional change reflect a single underlying dimensions, or if they 

rather reflect a number of different dimensions of constitutional change.  

 

The results from an exploratory factor analysis are displayed in table 2 below.
4
 By applying 

the Kaiser criterion, according to which we should retain factors with eigenvalues larger than 

1, the factor analysis clearly suggest that the data in fact yield three different dimensions of 

constitutional change linked to sovereignty, representation and the exercise of EU 

competencies. 

 

Table 2 Factor analysis results 

Component   Factor loadings  

  Factor 1 Factor 2 Factor 3 

Constitutional grounds for EU membership 0.86   

Transfer of powers to EU (substantive) 0.78  0.30 

Transfer of powers to EU (procedural) 0.71   

Relationship between EU law and national law 0.65   

Election of members of European parliament   0.88 

Appointment of other representatives   0.85 

Exercise of EU competencies – the executive  0.95  

Exercise of EU competencies – the legislature  0.97  

Eigenvalues  3.28 1.47 1.39 

Cronbach’s α  0.77 0.96 0.77 

Note: Principal component analysis, varimax rotation with Kaizer normalisation. Factor loadings with values less than .3 have 

been excluded from the table  

 

On the basis of the results of the factor analysis we may conclude that the eight components 

do not measure one single dimension of constitutional change, and that there is no 
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justification for using an overall index as the dependent variable as we seek to test the 

hypotheses on what explains cross-national variation of constitutional change. As we now 

move on to probe the determinants of constitutional change, it may instead seem as if we 

would be well advised to use three different indexes, one for each factor in the table, as 

measures of constitutional change. However, as the results in table 1 shows there is in fact 

very little cross-national variation to explain when it comes to representation. Two countries, 

Austria and Hungary, clearly stand out as the only ones that have resorted, more than 

marginally, to explicit constitutional change to deal with the election of MEPs and 

appointments of other representatives. Among the other 24 countries there is virtually no 

variation at all. 

 

The problem of limited cross-national variation is present for the variables making up factor 3 

as well. However, after dropping variable 9, i.e. the competencies of the judiciary, there is 

enough variation for it to be meaningful to move ahead with two different measures of the 

dependent variable: the sovereignty-index (factor 1) and the competencies-index (factor 3).   

 

Probing the determinants of constitutional change 

The measures of the dependent variable can theoretically take on values between 1,00 and 

5,00. Since the two measures of constitutional change are continuous variables OLS 

regression has been used for the analyses below. The first step of the statistical analysis was 

running bivariate regressions of the two measures of constitutional change on each 

explanatory variable. Additional independent variables were then added step by step and 

finally the full explanatory model was tested. Table 3 below reports the regression results for 

four different models for both dimensions of constitutional change. For each of the dependent 

variables, model 1 is a bivariate regression including the constitutional rigidity-variable, i.e. 
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the explanatory variable which, based on previous research, was expected to have the 

strongest effect on constitutional change. Model 2 includes the two independent variables 

found to actually have the strongest effect on the dependent variables, whereas model 3 

includes the three most important variables for explaining cross-national variation of 

constitutional change. Model 4, finally, includes all five independent variables.  

 

Table 3 Regression results 

 Constitutional change - sovereignty Constitutional change - competencies 

 Model 1 Model 2 Model 3 Model 4 Model 1 Model 2 Model 3 Model 4 

Constitutional rigidity 0.38* 0.41** 0.32* 0.33 0.34* 0.53*** 0.52*** 0.53** 

Judicial review    -0.19    0.10 

Cabinet parties    -0.08  -0.54*** -0.52*** -0.51** 

Public opinion  -0.86*** -0.70** -0.69*   0.15 0.12 

Years of membership   0.01 0.01    0.001 

         

Adjusted-R² 0.14 0.31 0.35 0.30 0.12 0.35 0.33 0.27 

Note: * indicates statistical significance at .10 level, ** at .05 level, and *** at .01 level. 

 

When discussing the results and evaluating the hypotheses, the statistical significance will be 

used as an indicator of the robustness of the results although, strictly speaking, the 

observations in the data set are not sample data from which we seek to draw general 

conclusions about a larger population of cases. Rather, the 26 countries in the study represent 

(almost) the full population, i.e. the population of countries that have undertaken 

constitutional reform in order to deal with EU membership. 

Focusing first on the sovereignty aspect of constitutional change we do find support for our 

‘main’ hypothesis. A one-unit increase in constitutional rigidity is estimated to make the EU 

countries move on average almost 0.4 units towards the end of the scale where implicit 

constitutional change is the dominant mode for reform. However, the explanatory power of 
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this variable is still limited and the fit of the model is far from perfect as it only accounts for 

14 % of the overall variance across countries. Compared to the results of previous research 

(Ferejohn 1997; Lutz 1994; Rasch and Congleton 2006), it is interesting to note that 

constitutional rigidity seem to be a stronger predictor for explaining variation in amendment 

rates than it is for making sense of cross-national variation in the patterns of constitutional 

change. 

 

The results of the bivariate regressions did in fact suggest that another variable is a more 

potent determinant of constitutional change, namely public opinion.  The coefficient of public 

opinion was significant and the sign the expected one.
5
 Hence, we may conclude—in line 

with hypothesis 4— that countries with more eurosceptic citizens tend to engage more in 

implicit constitutional change than countries where the population hold more positive 

attitudes towards European integration.  

 

The fit of model 2, made up by constitutional rigidity and public opinion, is far superior to 

that of model 1 and explains 31% of the variation in the dependent variable. It is also 

noteworthy that the introduction of public opinion affects the impact of constitutional rigidity 

on constitutional change as the direct effect of constitutional rigidity increases slightly. The 

additional three explanatory variables, years of membership, judicial review and the number 

of cabinet parties, only have negligible effects on the dependent variable. By including years 

of membership (model 3) the amount of variation explained increases slightly to 35 %, 

whereas the results for model 4 show that there is nothing to gain from the inclusion of 

judicial review and number of cabinet parties in our explanatory model. Model 4 simply 

introduces inefficiency by including irrelevant explanatory variables. 
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In summary, the analysis of the sovereignty index shows that two of our five hypotheses find 

support. Public opinion and constitutional rigidity are the variables that help explain cross-

national variation in constitutional change; together these variables explain little more than a 

third of the variation in the dependent variable. This means that countries with a high 

proportion eurosceptic citizens and rigid procedures for amending the constitution are the 

cases where we would expect implicit change to be the dominant mode for achieving 

constitutional reform. To the contrary we would expect countries with fairly EU positive 

citizens and relaxed rules for amending the constitution to rely much more heavily on explicit 

constitutional change.  

 

Let us now turn our attention to the second dimension of constitutional change and see if the 

same determinants are relevant for explaining cross-national variation in the competencies 

index. Turning first to model 1 we again find that there is some, albeit limited, support for our 

main hypothesis as the coefficient is significant and rightly signed. However, constitutional 

rigidity alone only accounts for some 12 % of the variation in the competencies index across 

countries. 

 

Interestingly enough, the similarities with the analysis of the sovereignty dimension end here, 

and as we probe the bivariate regression results we find that it is the number of cabinet 

parties—which had only a negligible effect in previous analysis—that is in fact the 

independent variable with the strongest effect on the competencies index.
6
 So for this 

dimension of constitutional change we actually find strong support for the third hypothesis, 

i.e. the lower the number of average parties included in the cabinet the more frequently 

occurring is implicit constitutional change. In model 2 we find that constitutional rigidity and 

the number of cabinet parties are both significant at the .01 level and the fit of this model is 
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reasonable as these two determinants jointly account for 35% of the variation in the dependent 

variable. When it comes to explaining cross-national variation for the competencies index 

little is gained from introducing any additional independent variables. The variable public 

opinion which was a key determinant for the sovereignty index is, as shown in model 3, of 

limited importance when it comes to explaining this aspect of constitutional change. Finally, 

model 4 shows that neither judicial review nor years of membership bring anything to the 

table. 

 

On the basis of the full regression results we may conclude, then, that constitutional rigidity is 

indeed, as was expected on the basis of previous research, an important determinant of cross-

national variation in patterns of constitutional change. However, constitutional rigidity is not 

by itself as strong a predictor for what form constitutional change take as one might expect 

from previous research (Ferejohn 1997; Lutz 1994; Rasch and Congleton 2006; Roberts 

2009). Nevertheless, in tandem with only one additional independent variable—in the first 

case public opinion and in the second cabinet parties—constitutional rigidity form 

explanatory models that account for roughly one-third of the cross-national variation. 

 

Not least in light of the limited number of cases we should opt for parsimonious explanatory 

models and only accept more complex models if simplicity can be traded for significantly 

greater explanatory power. For each dimension of constitutional change this means that model 

2 would be the preferred choice as adding explanatory variables has only limited impact on 

the amount of cross-national variation we are able to explain. A key finding is that 

constitutional change seems to follow different logics in the two cases. When EU member 

states are faced with the task of achieving constitutional reform in order to deal with the 

sovereignty dimension, we find that countries which have high hurdles for constitutional 
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amendment and eurosceptic citizens are the ones most prone to resort to implicit 

constitutional change. In light of the high salience attached to the sovereignty aspects of EU 

membership it seems as if the constitutional reformers are prone to take into consideration the 

political risk involved with setting in motion a formal amendment process. Such a process is 

likely to attract much unwelcome attention and even force the government to engage in public 

debate on issues like the conditions for transfer of powers to EU and the relationship between 

EU law and national law, issues which are considered controversial to a large proportion of 

the electorate in many EU member states. The risk of having to pay a political price for 

engaging in constitutional amendment seem to make the constitutional reformers more 

inclined to resort to implicit constitutional change. By choosing an option likely to attract less 

public attention they minimize the risk of losing popularity among the electorate.  

 

However, when it comes to the second dimension, i.e. the relatively speaking less salient 

issue, then it is constitutional rigidity together with the number of cabinet parties that are the 

key factors for uncovering what explains variation between EU countries. In this case, the 

public opinion variable does not have any substantial effect on patterns of constitutional 

change. This actually makes sense as this issue is of less salience and therefore not expected 

to attract as much public attention as the sovereignty issues. The upshot of this being that the 

constitutional reformers do not have to fear a public debate that may pose a serious threat 

towards their chances for re-election, should they choose to bring about constitutional reform 

by means of explicit change. The decisive co-determinant when it comes to explaining cross-

national variation in connection to the regulation of EU competencies is instead the number of 

cabinet parties which together with constitutional rigidity explains 35 percent of the variation 

in the dependent variable. For this dimension of constitutional change it thus seem as if 

practical concerns regarding which is the less cumbersome method for achieving the required 
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reforms, are more decisive for would-be reformers than any strategic calculations regarding 

how to avoid having to pay a political price for introducing them.  

 

How, then, are we to make sense of the fact that cabinet parties is a decisive determinant for 

the second dimension of constitutional change whereas it has a negligible effect for explaining 

variation in the sovereignty dimension? A possible interpretation is that when faced with 

highly salient issues the concern over public opinion simply takes precedence and becomes 

the decisive strategic choice that constitutional reformers have to make in situations like 

these. If they believe that explicit constitutional change simply is not a viable option in light 

of a considerable risk for being punished by the electorate, then they will go with implicit 

change even in situations where cumbersome internal negotiations among the cabinet parties 

may lie ahead. However, more research is clearly needed in order to make sense of when and 

how these variables will affect constitutional change. 

  

CONCLUSION 

The main aim of this article has been to make sense of the cross-national variation in the use 

of different methods for achieving constitutional reform induced by EU membership. On the 

basis of the regression results we may conclude that two of the hypotheses do not gain any 

support and the factors judicial review and time are not helpful in explaining how 

constitutional change is brought about. The results instead reveal there seems to be three 

important predictors for how EU member states have decide to go about the business of 

constitutional change. The data clearly support the hypotheses that constitutional rigidity, 

public opinion and the number of cabinet parties help explain cross-national variation in EU-

induced constitutional change.  
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However, this study has also revealed that there is an important difference between the two 

dimensions of constitutional change identified. In both cases an explanatory model with only 

two independent variables helps explain roughly a third of the identified cross-national 

variation. When it comes to the sovereignty dimension the key determinants are constitutional 

rigidity and public opinion, whereas the rigidity of the formal amendment procedures together 

with the number of cabinet parties are the decisive factors that help make sense of how EU 

countries have reformed their constitutions to deal with the dimension that includes issues 

regarding the exercise of EU competencies.   

 

The actors charged with the task of changing the constitution face a choice regarding how the 

reforms should be introduced – through explicit or implicit constitutional change. This study 

shows that the choice made will clearly be informed by the structural constraints introduced 

by constitutional rigidity. If the required reforms are hard and time consuming to achieve by 

formally amending the constitutional document then, naturally enough, implicit constitutional 

change will seem as a more attractive option. This examination also reveals that two 

additional considerations come into play as the actors in charge decide how to introduce 

constitutional change. The fear of challenging public opinion speaks in favour of choosing 

implicit constitutional change if the political actors in charge have reason to believe there may 

be a political price to pay for setting in motion a process of constitutional amendment. The 

more practical concern of how hard it will be to reach an agreement within the circle of 

cabinet parties also matters.    

 

These co-determinants of constitutional change do not, however, seem to hold equal 

explanatory value in all situations. The current study indicates that when faced with a highly 

salient issue, like sovereignty, would-be reformers are likely to opt for implicit constitutional 
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change in order to avoid drawing unwelcome public attention to the matter at hand.  In 

contrast, when facing issues likely to attract considerably less attention, like the exercise of 

EU competencies, public opinion does not seem to enter into the equation at all. In situations 

like these, what matters the most is instead how cumbersome it seems to reach a political 

agreement among the cabinet parties on how to achieve the required constitutional change by 

implicit means.  

 

By comparing existing cross-national variation this article has provided new insights into how 

EU member states have undertaken constitutional change in order to adjust to the new 

conditions that follow from EU membership. From this study alone it will not be possible to 

draw any general conclusions regarding what explains cross-national variation in patterns of 

constitutional change. In order to develop a general theory of constitutional change we need to 

test hypotheses in connection to different types of cases drawn from the universes of both 

high and low politics, as well as testing whether the conclusions found in this inquiry hold for 

the full population of liberal democracies. The current study will therefore not claim to have 

provided the last word on what explains constitutional change, but it will hopefully have said 

the first.  

 

Biographical note: Christer Karlsson is Associate Professor of Political Science, Uppsala 

University. 

 

Address for correspondence: Associate Professor Christer Karlsson, Uppsala University, 

Box 514, 751 20 Uppsala, Sweden. E-mail: Christer.Karlsson@statsvet.uu.se. 

 

 

mailto:Christer.Karlsson@statsvet.uu.se


   

   30 

ACKNOWLEDGEMENTS 

This work was supported by The Swedish Foundation for Humanities and Social Sciences 

under Grant P09-0692:1-E. The author is grateful to Susanne Vinell, Karin Leijon and 

Katarina Galic for providing excellent research assistance. 

NOTES 

1. Since the United Kingdom lacks a written constitution it has been excluded from the 

current study. 

2. There may be different reasons as to why this type of implicit change that goes to modify 

the meaning of the constitution comes into existence. In the current case all affected parties 

have realised that it can be counterproductive to bind the government’s hand since this will 

threaten to diminish Austria’s influence during EU negotiations. However, a thorough 

examination of the reasons for why we see this type of constitutional change falls outside the 

scope of the current study. 

3. The index scores are (a+b+c-2): (a) the number of decisions required 1=one decision, 

2=more than one decision; (b) majority requirements 1=more than 50% less than 2/3, 2=at 

least 2/3 but less than ¾, 3=at least ¾; (c) number of actors involved in decision 1=one, 2=2, 

3= more than 2. 

4. Due to the complete lack of variation, the variable “The judiciary’s competencies” was 

excluded from any further analysis. Before conducting the principal component analysis the 

data was screened for univariate and bivariate outliers using a Mahalanobis test. The 

observations for Austria and Hungary were close to being outliers, but passed the test. 

5. In a bivariate regression ‘public opinion’ (- 0.83) alone explained 20,9 % of the variance in 

constitutional change. 

6. In a bivariate regression ‘cabinet parties’ (- 0.36) alone explained 14,1 % of the variance in 

constitutional change. 



   

   31 

REFERENCES 

Andersson, S., Bergman, T. and Ersson, S. (2012) ‘The European Representative Democracy 

Data Archive’, (www.erdda.se). 

 

Behnke, N. and Benz, A. (2009) ‘The Politics of Constitutional Change between Reform and 

Evolution’, Publius: The Journal of Federalism 39(2): 213–240.  

 

Blümel, B. and Neuhold, C. (2007) ‘The Parliament of Austria: A ‘Normative’ Tiger?’, in O. 

Tans, C. Zoethout and J. Peters (eds), National Parliaments and European Democracy: A 

Bottom-up Approach to European Constitutionalism, Groningen: Europa Law Publishing, 

143-160. 

 

Buchanan, J.M. and Tullock, G. (1962) The Calculus of Consent. Logical Foundations of 

Constitutional Democracy, Ann Arbor: University of Michigan Press. 

 

Contiades, X. (ed.) (2013) Engineering Constitutional Change, London: Routledge. 

 

Cooter, R.D. and Ginsburg, T. (1996) ‘Comparative Judicial Discretion: An Empirical Test of 

Economic Models’, International Review of Law and Economics 16(3): 295–313.  

 

The Eurobarometer series (http://ec.europa.eu/public_opinion). 

 

Ferejohn, J. (1997) ‘The politics of imperfection: The amendments of constitutions’, Law and 

Social Inquiry 22(2): 501–31. 



   

   32 

Karlsson, C. (2014) ‘Comparing Constitutional Change in European Union Member States: In 

Search of a Theory’, Journal of Common Market Studies 52(3): 566-81. 

 

Ladrech, R. (2010) Europeanization and National Politics, London: Palgrave Macmillan. 

 

Lorenz, A. (2005) ‘How to Measure Constitutional Rigidity: Four Concepts and Two 

Alternatives’, Journal of Theoretical Politics 17(3): 339-61. 

 

Lutz, D. S. (1994) ‘Toward a Theory of Constitutional Amendment’, The American Political 

Science Review 88(2): 355–370. 

 

Maddex, R.L. (2008) Constitutions of the World, Washington: CQ Press. 

 

Oliver, D., and Fusaro, C. (eds) (2011) How Constitutions Change, Oxford: Hart Publishing. 

 

PARLINE database on national parliaments (http://www.ipu.org/parline-e/parlinesearch.asp). 

 

Rasch, B.E., and Congleton, R.D (2006) ‘Amendment Procedures and Constitutional 

Stability’, in R.D. Congleton and  B. Swedenborg (eds), Democratic constitutional design and 

public policy: Analysis and evidence, Cambridge, MA: MIT Press, 536–61. 

 

Roberts, A. (2009) ‘The politics of constitutional amendment in postcommunist Europe’, 

Constitutional Political Economy 20(2): 99–117. 

 

http://www.ipu.org/parline-e/parlinesearch.asp


   

   33 

Sutter, D. (1995) ‘Constitutional Politics within the Interest-Group Model’, Constitutional 

Political Economy, 6(2): 127–37. 

 

Tsebelis, G. (1995) ‘Decision-making in Political Systems: Veto Players in Presidentialism, 

Parliamentarianism, Multicameralism, and Multipartyism’ British Journal of Political 

Science, 25(3): 289-325. 

 

Voigt, S. (1999a) ‘Implicit Constitutional Change—Changing the Meaning of the 

Constitution Without Changing the Text of the Document’, European Journal of Law and 

Economics 7(3): 197–224. 

 

Voigt, S. (1999b) Explaining Constitutional Change: A Positive Economics Approach, 

Cheltenham: Edward Elgar. 

 

Voigt, S. (1999c) ‘Constitutional law’, in Encyclopedia of Law and Economics, Cheltenham: 

Edward Elgar. 

 

APPENDIX 

Table 4 Descriptive statistics for the independent variables 

Variable N Mean Std. dev. Min Max 

Constitutional rigidity 26 2,73 0,96 1 5 

Judicial review 26 1,65 0,63 0 2 

Cabinet parties 26 2,50 0,97 1 4,15 

Public opinion 26 4,96 0,55 3,97 5,82 

Years of membership 26 23,46 21,59 3 58 

 

 


