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“[The investigations conducted by the authorities] were useless; even 

though I suggested specific lines of inquiry, they never paid any attention to me; they 

tried to give us minimum assistance that did nothing to alleviate our anguish, 

everything I had to struggle with to continue investigating […]. 

The damage was not caused simply by my daughter’s disappearance; the 

whole family was damaged: my children, Claudia Ivonne and Jorge Daniel, they 

need a lot of psychological help, because they also lost part of their lives; […] we 

are no longer complete; […] I don’t need a pat on the back out of pity, I needed 

them to look for my daughter, for them to give me my daughter, to confirm me 

whether or not it was my daughter. Now I demand, […] compensate me for my life, 

because my life is no longer the same; this is what I ask these people who I know 

have the power to be able to make them pay for all the damage, everything that has 

been done to us.” 

“They haven’t shown any respect for us […] because they haven’t found the 

guilty individuals, and many young girls are still disappeared […]. I no longer have 

any confidence in them […]. I have daughters, and I am afraid that it could happen 

again because the authorities are doing nothing […].”1 
  

                                                
1 Testimonies given by Benita Monárrez Salgado, mother of Laura Berenice Ramos Monárrez, and Irma 

Josefina González Rodríguez, mother of Claudia Ivette González, at the public hearing held before the 

Inter-American Court of Human Rights in the case of González et al. (“Cotton Field”) v. Mexico on 28 

April 2009, see paras. 416 and 418 of the case.  
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Punishment and Eradication of Violence Against 
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Court     Inter-American Court of Human Rights 

DVAW Declaration on the Elimination of Violence 

Against Women 

ECHR European Convention for the Protection of Human 

Rights and Fundamental Freedoms 

MESECVI Follow-up Mechanism to the Belém do Pará 

Convention 

NGO     Non-Governmental Organization 

OAS     Organization of American States 

UN     United Nations   
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1 Introduction 

1.1 Background 

Violence against women (VAW) is a problem of global concern, described by the 

Secretary-General of the United Nations (UN) as a pandemic that destroys life, holds 

back development and fractures communities.2 It is present at every level of every 

society and is not confined to any region, political system, culture or social or economic 

status. The perpetrator can be a state or a private person – a stranger, a relative, a life 

partner, a colleague or a friend. The violence appears in many forms, it can be physical, 

sexual, psychological or economical, and it affects women of every age. What differs 

VAW from other forms of violence is that it is rooted in widespread discrimination 

against women.3 As such, it is not a question of isolated events, but a pattern of conduct 

that violates the rights of women and girls, limits their participation in society and 

impairs their health and well-being.4 The continued prevalence of this type of violence 

stems from power structures in favor of men and perceptions of the inferiority of 

women in relation to men.5 

It is estimated that 35 per cent of women worldwide have experienced either 

physical and/or sexual intimate partner violence or non-partner sexual violence.6 Most 

of this violence is intimate partner violence, with figures stating that 30 per cent of 

women who have been in a relationship have experienced physical and/or sexual 

                                                
2 Ki-Moon, Ban, Statement of the Secretary-General, Secretary General’s Remarks on the International 

Day for the Elimination of Violence Against Women, available at: 

http://www.un.org/sg/statements/index.asp?nid=8227, last visited 27 February 2016. 
3 UN, United Nations Secretary-General’s Campaign to End Violence Against Women, ”UNiTE to End 

Violence Against Women”, Fact sheet, Violence Against Women: The Situation, available at: 

http://www.un.org/en/women/endviolence/pdf/pressmaterials/unite_the_situation_en.pdf, last visited 27 

February 2016. 
4 World Health Organization (WHO), Global and Regional Estimates on Violence Against Women: 

Prevalence and Health Effects of Intimate Partner Violence and Non-partner Sexual Violence, Geneva, 

2013 (WHO), p. 1. 
5 Ulrich, Jennifer L., Confronting Gender-Based Violence With International Instruments: Is a Solution of 

the Pandemic Within Reach? Indiana Journal of Global Legal Studies, Vol. 7, No. 2, 2000, p. 631. 
6 WHO, p. 2.  
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violence by their intimate partner.7 On a regional level, a study conducted in twelve 

countries in Latin America and the Caribbean showed a high level of women ever 

married or in a union having experienced physical violence. The figures ranged from 17 

per cent in the Dominican Republic to 53 per cent in Bolivia.8 In the Americas, the 

worst form of VAW, gender-related killings, have increased alarmingly in recent years. 

According to a global report, out of the 25 countries that feature high or very high rates 

of gender-related killings more than 50 per cent are in the Americas.9   

The international community has over the years shown a growing interest for the 

human rights of women. Although historically characterized by a male perspective on 

human rights, international human rights law has increasingly developed to include 

women’s perspective of injustice. Today, there exists a broad international consensus 

that VAW constitutes a human rights violation and one the most severe forms of 

discrimination against women. However, while a state is clearly responsible for the acts 

of its own agents, acts by private individuals have traditionally been left outside the 

scope of international human rights law. This structure of human rights law has greatly 

impaired women’s full enjoyment of human rights protection, since it is in the private 

sphere women are most threatened in the enjoyment of their human rights.  

Nevertheless, recent development has begun to challenge this structure. 

Increasingly, states are held responsible by international human rights organs for failing 

to protect women from acts of violence perpetrated by private individuals. In the 

Americas, the inter-American human rights system has, since the beginning of the 

1990’s, increasingly and with augmenting adequacy started to address the human rights 

of women in general and VAW in particular. This thesis will analyze the scope of the 

state’s responsibility for private acts of VAW, as developed by the inter-American 

system of human rights.10  

                                                
7 Ibid. Intimate partner violence includes formal partnerships, such as marriage, as well as informal 

partnerships, including dating relationships and sexual relationships, see p. 6 of the same study.  
8 Pan American Health Organization, Violence Against Women in Latin America and the Caribbean: A 

Comparative Analysis of Population Based Data From 12 Countries, PAHO, 2012, p. XVI. 
9 UN Women, UN Women Americas and the Caribbean – Results Achieved in 2014, Annual Report 2014, 

UN Women 2015, available at: http://www.unwomen.org/en/digital-library/publications/2015/8/lac-

annual-report, last visited 27 February 2016, p. 20. The report refers to a report by the Geneva 

Declaration, see footnote 24. 
10 This thesis was written in its entirety in Mexico City, where the author carried out an internship at a 
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1.2 Purpose and research questions 

The subject of this thesis is to analyze the jurisprudence of the inter-American human 

rights system on state responsibility for acts of VAW by non-state actors. The general 

purpose of this analysis is to determine under what circumstances a state can be held 

responsible for violations of human rights deriving from acts of VAW perpetrated by 

private actors. In order to determine the state responsibility in such cases, it is necessary 

to ascertain the scope and content of the obligations imposed on the state by relevant 

human rights instruments.  

An additional purpose of the thesis is to discuss if said jurisprudence contributes 

to effectively protect women from violence and to achieve the general aim of 

eliminating VAW. Such a discussion requires an understanding of the characteristics of 

VAW as a human rights violation, as well as of the historical lack of protection of the 

human rights of women in international human rights law. As will be clear throughout 

the thesis, the inter-American development of women’s rights in general and the 

protection from VAW in particular has to a great extent been affected by, as well as 

affected, the development on an international level.11 The thesis will therefore provide a 

background analysis on the development of the human rights of women on an 

international level. 

The main analysis will be focused on the following three decisions from the Inter-

American Commission of Human Rights (the Commission) and the Inter-American 

Court of Human Rights (the Court): The case of Maria da Penha v. Brazil, the case of 

Gonzalez et al. v. Mexico (the so called “Cotton Field case”) and the case of Jessica 

Lenahan v. the United States.12 These are the landmark cases where the Court and the 

Commission have treated state responsibility in relation to VAW perpetrated by private 

actors. The case law analysis will be based on the following question: According to the 

inter-American jurisprudence, which obligations do states have to protect women from 

violence by a private actor? Under what circumstances can failure to comply with these 

                                                                                                                                          
Mexican human rights organization.   
11 Inter-American Commission of Human Rights (IACHR), Legal Standards Related to Gender Equality 

and Women’s Rights in the Inter-American Human Rights System: Development and Application, 

OEA/Ser.L/V/II.143, Doc. 60, 3 November 2011, para. 16. 
12 For a thorough introduction to the inter-American human rights system and its institutions, see chapter 

3. 
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obligations lead to state responsibility for human rights violations deriving from an act 

of VAW perpetrated by a private individual? As will be clear from this presentation, the 

concept of due diligence has been important in determining the state’s responsibility for 

acts of VAW by non-state actors. Determining the content and scope of the due 

diligence obligation in its application to protect women against violence is therefore an 

essential part of this thesis. The thesis will ultimately discuss the opportunities and 

challenges these precedents bring for future cases. 

 

1.3 Terminology 

For the purpose of this thesis, the following terminology will be used:  

State obligations: Duties the state has undertaken to comply with through ratification of 

an international legal instrument.  

State responsibility: The legal effect of a breach of a state obligation. A breach of an 

obligation of the state arises when conduct consisting of an act or omission is 

attributable to the state.13 

VAW: Article 1 of the Inter-American Convention on the Prevention, Punishment, and 

Eradication of Violence Against Women (Convention of Belém do Pará) defines VAW 

as: “any act or conduct, based on gender, which causes death or physical, sexual or 

psychological harm or suffering to women, whether in the public or the private 

sphere”.14 The same definition is used in this thesis.  

Gender-based violence: The term gender-based violence is used to distinguish common 

violence from violence that is directed against a person because of that person’s gender, 

or which affects that gender disproportionally. Gender-based violence can thus be 

directed at both women and men, although the majority of victims are women and 

                                                
13 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful 

Acts, November 2001 Supplement No. 10 (A/56/10), chp.IV.E.1, available at: 

http://www.refworld.org/docid/3ddb8f804.html, last visited 26 February 2015 (Draft Articles on State 

Responsibility), Articles 1 and 2. 
14 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against 

Women, adopted 9 June 1994, entered into force 5 March 1995, 33 ILM 1534 (1994) (Convention of 

Belém do Pará), For a thorough exposition on the definition of VAW in the Convention of Belém do 

Pará, see chapter 3.3.2.   
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girls.15 However, for the purpose of this thesis gender-based violence and VAW will be 

used interchangeably. 

 

1.4 Limitations  

 The jurisprudence on state obligations in relation to acts of VAW by private 

perpetrators is part of a wider jurisprudence related to the human rights of women 

within the inter-American human rights system. The obligations of the state with regard 

to VAW in private settings to some extent also apply to situations where the state is the 

perpetrator, and vice versa. The Court and the Commission have for instance applied the 

concept of due diligence also in cases concerning acts of VAW committed by state 

agents. These cases however fall outside the scope of this thesis, since its purpose is to 

analyze under what circumstances a state can be held responsible for human rights 

violations deriving from acts of violence by private actors. 

While recognizing that the jurisprudence on VAW by private actors also consists 

of statements and recommendations issued by the Commission in inter alia thematic 

and country reports, the main analysis of this thesis will focus on the landmark case 

decisions by the Commission and the Court. It is in the case decisions that the state 

responsibility is thrown into sharp relief. The mentioned Commission reports will be 

referred to, to the extent it is relevant for the purpose of this thesis.   

 

1.5 Methodology and Materials  

Since the subject for this thesis is to investigate the legal obligations and responsibility 

of the states within the inter-American system of human rights, a traditional legal 

dogmatic method has been used, which means that applicable law is established through 

an analysis of the legal sources.  

Thus, relevant legal sources of the inter-American and international human rights 

systems have been used to establish the state’s obligations. The inter-American system 

                                                
15 United Nations High Commissioner for Refugees (UNHCR), Sexual and Gender-Based Violence 

Against Refugees, Returnees and Internally Displaced Persons. Guidelines For Prevention and Response, 

May 2003, available at: http://www.refworld.org/docid/3edcd0661.html, last visited 27 February 2016, p. 

10. 
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of human rights consists of a dual institutional structure, with one sub-system having 

evolved from the adoption of the Charter of the Organization of the American States 

(Charter of the OAS) and its relationship to the American Declaration of the Rights and 

Duties of Man (ADHR), and one sub-system having evolved from the adoption of the 

American Convention on Human Rights (ACHR).16 This dual system has resulted in a 

human rights system that is characterized by a complex interaction between soft and 

hard regional law, both primary and secondary.17 The implications of this interaction 

will be explained and discussed throughout the thesis.  

To determine the scope and content of the states’ obligations and under what 

circumstances they can be held responsible in relation to private acts of VAW, the case 

decisions of the Commission and the Court have been investigated and analyzed. These 

organs have the mandate to interpret and apply the legal sources of the system.  

To find relevant jurisprudence, I have used the websites of the Court and the 

Commission. The Court’s website offers a jurisprudence-finder that has been very 

helpful.18 Furthermore, the section of the Commission’s website that belongs to the 

Rapporteurship on the Rights of Women contains lists of matters and cases regarding 

women’s rights.19 Relevant legal doctrine has been used as part of the analysis to 

problematize applicable law.  

The applicable law is contextualized through a feminist critique of international 

law. The feminist legal method examines international law from a gender perspective 

and provides for a critical evaluation of the existing legal framework and jurisprudence. 

As such, it questions the objective and neutral nature of international law and claims 

                                                
16 Charter of the Organization of the American States, adopted 30 April 1948, entered into force 13 

December 1951, OAS Treaty Series, Nos. 1-C and 61 (Charter of the OAS), American Declaration of the 

Rights and Duties of Man, adopted May 2 1948, OAS Res. XXX, reprinted in Basic Documents 

Pertaining to Human Rights in the Inter-American System, OAS/Ser.L/V/I.4 Rev. 9, 2003 (ADHR), 

American Convention of Human Rights “Pact of San José, Costa Rica”, adopted 22 November 1969, 

entered into force 18 July 1979, OAS treaty series, No. 36 (ACHR). 
17 Naddeo, Cecilia Christina, The Inter-American System of Human Rights: A Research Guide, GlobaLex, 

August/September 2010, available at: 

http://www.nyulawglobal.org/globalex/Inter_American_human_rights.html#_edn6, last visited 27 

February 2016. 
18 Available at: http://www.corteidh.or.cr/index.php/en/jurisprudencia, last visited 27 February 2016. 
19 Available at: http://www.oas.org/en/iachr/women/decisions/iachr.asp, last visited 27 February 2016. 
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that gender relations must be a part of the legal analysis.20 Thus, feminist scholars 

investigate how the male-dominated (patriarchal) culture has affected legal frameworks 

and the interpretations of them and what implications this have for women.21 Feminist 

legal method does not answer the question of the scope and content of the states’ 

obligations and responsibility. Instead, it provides an explanation of the historical lack 

of attention in human rights law to injustices that mostly affect women, by analyzing 

the gendered nature of concepts such as “state responsibility”. As this is a thesis dealing 

with the most severe form of discrimination against women, VAW, and state 

responsibility, feminist perspectives provide a valuable critical viewpoint.  

 

1.6 Disposition 

The thesis initially gives a background to the emergence of VAW as a human rights 

violation in international human rights law. This part also includes a presentation of the 

feminist critique of the structure of human rights law and an introduction to the basic 

principles on state responsibility. Chapter 3 provides an introduction to the inter-

American human rights system, its organs and relevant instruments. In chapter 4, an in-

depth analysis of the case law is conducted. Each case is analyzed in its own section, in 

which the facts of the case and the Commission’s or the Court’s assessment initially are 

presented. This is followed by an analysis of the assessment and subsequently a 

presentation and analysis of the recommendations or reparations and the results from 

follow-up initiatives. The chapter ends with the presentation of conclusions from the 

three cases on state obligations and responsibility. Chapter 5 discusses the implications 

of the precedents laid down in the analyzed cases for future standard setting. Finally, 

chapter 6 provides some concluding remarks.   

 

                                                
20 Charlesworth, Hilary, Feminist Methods in International Law, The American Journal of International 

Law, Vol. 93, No. 2, 1999, p. 379.    
21 Bartlett, Katharine T., Feminist Legal Methods, Harvard Law Review, Vol. 103, No. 4, 1990, p. 837. 
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2 Setting the Context: Violence Against Women and Human 

Rights Law 

2.1 Violence Against Women as Women’s Rights and Women’s Rights as 

Human Rights 

Over the last decades, VAW and other injustices that mainly affect women have started 

to gain increasing interest in international human rights law. This development has 

resulted in the adoption of specialized human rights treaties and special rapporteurs that 

address VAW on both international and regional level. However, women’s rights have 

not always been a topic for the human rights agenda.  

The basic documents of the inter-American human rights system, as well as most 

other fundamental international and regional human rights instruments, recognize the 

equal rights of men and women and contain provisions that prohibit discrimination on 

the ground of sex, among others.22 However, these instruments have historically been 

interpreted in a way that has failed to include women’s experiences of injustice.23 For 

many years, the international organs established to protect human rights did not 

specifically deal with violations of human rights of women, or did so only in a marginal 

way.24 Discriminatory practices that affected (and still affect) women, such as VAW, 

discrimination in health care and denial of the right to abortion were not dealt with as 

                                                
22 See e.g.: ACHR, Article 1; ADHR, Article 2; Universal Declaration of Human Rights, adopted 10 

December 1948, UNGA Res. 217A (III), UN Doc A/810 at 71 (1948), Article 2; International Covenant 

on Civil and Political Rights, adopted 16 December 1966, entered into force 23 March 1976, 999 UNTS 

171, Articles 2, 3 and 26; International Covenant on Economic, Social and Cultural Rights, adopted 16 

December 1966, entered into force 3 January 1976, 993 UNTS 3, Articles 2, 3 and 7; African Charter of 

the Human and Peoples’ Rights, adopted 27 June 1981, entered into force 21 October 1986, OAU Doc. 

CAB/LEG/67/3 rev. 5, Articles 2 and 18.3 and European Convention for the Protection of Human Rights 

and Fundamental Freedoms, as amended by Protocols nos. 11 and 14, adopted 4 November 1950, entered 

into force 3 September 1953, ETS 5, Article 14. 
23  Cook, Rebecca J. (ed.), Human Rights of Women: National and International Perspectives, 

Pennsylvania Studies in Human Rights, Philadelphia, University of Pennsylvania Press, 1994 (Cook) p. 

10 and Reanda, Laura, Human Rights and Women’s Rights: The United Nations Approach, Human Rights 

Quarterly, Vol. 3, No. 2, 1981 (Reanda), p. 12.  
24 Reanda, p. 12.  
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human rights violations, but discussed within the areas of social development or as 

humanitarian issues.25 Thus, even though theoretically human rights documents are 

available to women and men on an equal basis, this has not been the case in practice. As 

a result, women have been denied the full enjoyment of their human rights and 

fundamental freedoms. 

The reasons for this discriminatory interpretation of seemingly gender-neutral 

human rights instruments are complex. It has been argued that the male-dominated 

representation within the UN institutions and states’ decision-making organs have 

resulted in the (unintentional) exclusion of rights issues that derive from women’s 

experiences of injustices.26 Long-term domination of male participants has led to a 

rights discourse in which issues traditionally of concern to men have been seen as 

general human concerns, while issues related to women have been placed in a special 

category. Men are to lesser extent victims of for example domestic violence or sex 

discrimination, and such issues have therefore not been given the same attention.  

Feminist scholars have argued that this male-oriented view on rights gave rise to a 

structure in human rights law based on a dichotomy between the public and private 

sphere.27 The scope of international human rights law has traditionally been connected 

to the public sphere of society. The public sphere of society, where power and authority 

are exercised in disciplines such as law, economics, politics and culture has traditionally 

been a world of and for men. The injustices that takes place in this sphere of society 

have thus to a large extent affected men. The proper place for women has been in the 

private sphere of the home, a sphere traditionally not regulated by law. The injustices 

that take place in the private sphere of society have instead been treated as a “private”, 

“family” or “cultural” matter. If however regulated by law, it has been dealt with within 

the private domestic legal system as criminal acts, and not within the public 

international law.  

                                                
25 Ibid, p. 13.  
26 Charlesworth, Hilary, Chinkin, Christine and Wright, Shelly, Feminist Approaches to International 

Law, The American Journal of International Law, Vol. 85, No. 4, 1991 (Charlesworth, Chinkin & 

Wright), pp. 622–625. 
27 See e.g.: Cook, p. 6; Romany, Celina, State Responsibility Goes Private: A Feminist Critique of the 

Public/Private Distinction in International Human Rights Law, in: Cook, pp. 85–115 and Charlesworth, 

Chinkin & Wright pp. 625–634. 
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Since states are the primary subjects of international law, it was long assumed that 

international responsibility for violations of human rights could only arise if the state 

was the perpetrator.28 Since the state more obviously operates in the public sphere, the 

violations of rights that mostly affect men have to a higher extent been in violation of 

the state’s obligations under international law compared to the violations of rights that 

mostly affect women. In this sense the private/public dichotomy has affected women’s 

enjoyment of international protection of human rights negatively. 

The last decades of development have increasingly challenged the traditional male 

norm in human rights law. The UN adoption of the Convention of the Elimination of all 

Forms of Discrimination against Women (CEDAW) in 1979 marked a starting point of 

this development. In its preamble, CEDAW acknowledges that despite the existing UN 

documents promoting the equal rights of men and women, extensive discrimination 

against women exists.29 In order to address this problem, CEDAW moved from the 

earlier gender-neutral norm in human rights law, which required that men and women 

should be treated equally, to the recognition that the particular and systematic nature of 

the discrimination women suffer requires a specific legal response.30 Thus, it addresses 

the causes of discrimination against women by emphasizing, inter alia, that full equality 

between the sexes requires a change in traditional roles of men and women in society 

and in the family. 31  Furthermore, it challenges the public/private dichotomy by 

affirming the same rights and responsibilities of women and men in all matters 

regarding family relations as well as in the field of employment and education. In 2000, 

the Optional Protocol to CEDAW established the Committee on the Elimination of 

Violence Against Women (the CEDAW Committee), with competence to hear 

individual complaints and the power to make recommendations or general comments 

regarding the compliance of CEDAW.32 

                                                
28 Charlesworth, Chinkin & Wright, p. 625. 
29 Convention on the Elimination of All Forms of Discrimination Against Women, adopted 18 December 

1979, entered into force 3 September 1981, 1249 UNTS 13 (CEDAW), Preamble, paras. 5–6. It shall be 

observed that CEDAW establishes minimum standards that state parties and regional human rights 

systems are bound to follow. The national or regional protection can however be better, see CEDAW, 

Article 23.  
30 Cook, p. 11. 
31 CEDAW, Preamble, para. 14. 
32 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination of Women, 
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As a legal instrument that, more than earlier, took the lived reality of women into 

consideration, CEDAW represented an important step in the development of the human 

rights of women. Yet paradoxically, it also led to a marginalization of women’s rights. 

For many years, it seemed as though the human rights institutions interpreted CEDAW 

as the document regulating women’s rights in general, making it unnecessary to apply 

general human rights provisions to violations affecting women.33 This misinterpretation 

of CEDAW led to strong criticism from women’s rights advocates, who presented their 

critique at the Fourth UN Conference on Women held in Vienna in 1993. It resulted in 

the Vienna Declaration and Program for Action calling on all UN organs to implement a 

gender perspective in their work, as women’s rights are an “inalienable, integral and 

indivisible part of universal human rights”.34 While not legally binding, the Vienna 

Declaration became an important reference point for the work to “engender” human 

rights law.  

Although specifically dealing with the inequalities women suffer, CEDAW does 

not contain any provision on VAW. To compensate for this matter, in 1992 the 

CEDAW Committee adopted a recommendation where it recognized that VAW 

constitutes discrimination on the ground of sex, and that it therefore lies within the 

scope of the Convention.35 More than just assuring the application of CEDAW to VAW, 

the Committee recognized that there is a link between the discrimination women suffers 

and the violence they are subjected to. This link reveals that discrimination against 

women is reinforced by VAW, while at the same time discrimination against women 

facilitates VAW. In other words, VAW is a product of the discrimination women suffer, 

but it also maintains that order. The recognition of this interplay constituted an 

important step in addressing VAW, not as an isolated phenomenon, but as structural 

problem with root causes in the inequality and power imbalances between men and 

women.  

                                                                                                                                          
adopted 6 October 1999, entered into force 22 December 2000, UN Treaty Series, Vol. 2131, p 83. 
33 Benninger-Budel, Carin (ed.), Nijhoff Law Specials, Volume 73: Due Diligence and its Application to 

Protect Women From Violence, Martinus Nijhoff, 2009 (Benninger-Budel), p. 7. 
34 Vienna Declaration and Program of Action, adopted 25 June 1993, UN Doc. A/CONF. 157/23, paras. 

18 and 37. 
35 CEDAW General Recommendation No. 19: Violence Against Women, Adopted 1992, UN Doc. 

A/47/38 (CEDAW General Recommendation No. 19). 
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One year later, in 1993, the UN General Assembly adopted the Declaration on the 

Elimination of Violence Against Women (DVAW), as the first international instrument 

that explicitly addresses VAW. It obliges states to condemn VAW, which it defines as: 

“any act of gender-based violence that results in, or is likely to result in, physical, 

sexual or psychological harm or suffering to women, including threats of such acts, 

coercion or arbitrary deprivation of liberty, whether occurring in the public or private 

life”.36 In 1994, the UN Commission on Human Rights appointed a Special Rapporteur 

on VAW with the mandate to inter alia seek and receive information on VAW, carrying 

out country visits and recommending measures to eliminate VAW at a local and 

regional level.37 In 2010, the UN General Assembly established UN Women as a special 

organ tasked to work for gender equality and the empowerment of women and, as a 

central issue for this work, the elimination of VAW.38   

As this section has shown, the work of women’s rights advocates resulted in 

remarkable advances in the 1990’s in creating awareness of rights issues that 

specifically affect women and including these in the human rights agenda. Through this 

development, VAW has become internationally recognized as a grave violation of the 

human rights of women.  

 

2.2 State Responsibility for Violence Against Women 

The recognition of the human right of women to be free from violence gave rise to a 

number of state responsibilities. As already mentioned, states are the primary subjects 

of international law and are as such obliged to comply with the human rights 

instruments of which they are part. The most fundamental principle of state 

responsibility is that states are responsible for breaches of international obligations that 

derive from conduct that can be attributed to the state.39 Somewhat simplified, this 
                                                

36 Declaration on the Elimination of Violence Against Women, adopted 23 February 1994, UN Doc. 

A/48/49 (1993) (DVAW), Article 1. It shall be observed that DVAW is not a legally binding instrument. 
37 UN Commission on Human Rights, Resolution 1994/45, Question of Integrating the Rights of Women 

into the Human Rights Mechanisms of the United Nations and the Elimination of Violence Against 

Women, adopted on 4 March 1994, UN Doc. E/CN.4/RES/1994/45.  
38 http://www.unwomen.org/en/about-us/about-un-women, last visited 22 February 2016.    
39 Draft Articles on State Responsibility, Articles 2 and 4–11. The Draft Articles codify pre-existing 

customary international law. Hessbruegge, Jan Arno, Human Rights Violations Arising From Conduct of 
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means that states are obliged to respect human rights provisions by making sure that its 

agents, or others that act on behalf of the state, refrain from conduct that violates these 

provisions. In this sense it is a negative obligation.  

However, it is now generally accepted that human rights instruments also impose 

positive obligations on states to protect and fulfill human rights.40 This means that states 

must take measures to respond to actions by non-state actors that violate human rights 

of other individuals. Whereas the state is directly responsible for the acts of its own 

agents, the responsibility for private acts must however have certain limitations, since 

state interference with private conduct curbs the freedom to act.41 In order to determine 

when a state is responsible for failing to protect individuals from acts by non-state 

actors, the concept of due diligence has been introduced in human rights law.  

The concept was first developed in other areas of international law, and was 

introduced to human rights law in the late 1970’s in connection to cases of forced 

disappearances in Latin America.42 The Court was the first human rights body to 

examine the content of positive obligations and the due diligence standard in its 

landmark case of Velázquez Rodriguez v. Honduras.43  

The Court established that there are circumstances where an illegal act that 

violates human rights can give rise to state responsibility, even if the state is not directly 

involved (for example because the perpetrator cannot be identified or is a private 

individual). In such situations, explained the Court, the state is not responsible for the 

act itself, but for the lack of due diligence to prevent the violation or to respond to it as 

required by the ACHR.44 The positive obligations of the state include measures to 

prevent human rights violation, to investigate the violations that nevertheless occur, to 

punish those responsible and to compensate the victims.45   

                                                                                                                                          
Non-State Actors, Buffalo Human Rights Law Review, Vol. 11, 2005 (Hessbruegge), p. 48. 
40 Benninger-Budel, p. 11.  
41 Hessbruegge, p. 66. 
42  Bourke-Martignoni, Joanna, The History and Development of the Due Diligence Standard in 

International Law and its Role in Protecting Women Against Violence, in Benninger-Budel, p. 50. 
43 Inter-American Court of Human Rights (IACtHR), Case of Velásquez-Rodríguez v. Honduras, Merits, 

Judgment of 29 July 1988, Ser. C No. 4 (IACtHR, Velásquez-Rodríguez v. Honduras).  
44 IACtHR, Velásquez-Rodríguez v. Honduras, para. 172. 
45 Ibid, para. 174. 
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The duty to prevent, established the Court, includes the adoption of all means of 

legal, political, cultural and administrative nature to ensure the protection of human 

rights and that violations are treated as criminal acts.46 The duty to investigate requires 

that the investigation is initiated by the state as its own legal duty and that it is 

conducted in a serious manner and not as a mere formality. The state has failed to 

comply with this duty if it allows private individuals to act freely and with impunity.47 

Both duties are of means and not results, which mean that the existence of a violation 

itself is not enough to establish state responsibility.48 Hence, the state will not be held 

responsible for a violation of a human rights provision that initially derives from the act 

of a private individual, if it has acted with the due diligence required in the specific 

situation.  

The due diligence concept was invoked by the women’s movement to ensure that 

VAW would be treated as a human rights violation whether it is perpetrated by the state 

or by non-state actors. In its recommendation no. 19, the CEDAW Committee 

emphasized that “under general international law and specific human rights covenants, 

States may also be responsible for private acts if they fail to act with due diligence to 

prevent violations of rights or to investigate and punish acts of violence, and for 

providing compensation”.49 The concept was later codified in DVAW, which requires 

states to “exercise due diligence to prevent, investigate and, in accordance with 

national legislation, punish acts of violence against women, whether those acts are 

perpetrated by the State or by private persons”.50  

The due diligence concept thus provides a “juridical bridge” between the 

traditional state-centric and public sphere focused human rights law, to the role the state 

may have in the relationship and conduct between individuals.51 In this sense, it is an 

important tool for transforming human rights law to better respond to women’s needs. 

Without denying the occurrence and severity of state-initiated VAW, it is in the private 

                                                
46 Ibid, para. 175. 
47 Ibid, paras. 176–177. 
48 Ibid, paras. 175 and 177. 
49 CEDAW General Recommendation No. 19, para. 9. 
50 DVAW, Article 4 (c). 
51 Abi-Mershed, Elizabeth, Due Diligence and the Fight Against Gender-Based Violence in the Inter-

American System (Abi-Mershed), in: Benninger-Budel, p. 128. 
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sphere where women are most threatened in the enjoyment of their human rights.52 

Moreover, the due diligence standard is flexible since the state measures that are 

required vary depending on the context and the circumstances of the case. This 

flexibility provides the possibility of including measures aimed at addressing the special 

characteristics of VAW, as a problem deriving from the structural discrimination of 

women, in the state obligations for VAW. At the same time, due diligence has been 

criticized as a vague concept, since there is a lack of clarity as to its scope and content.53 

Exactly what measures need to be taken for a state to fulfill its obligation to protect 

women from violence by private actors? In the following, I will analyze how state 

obligations and responsibility for private acts of VAW have been developed and 

interpreted within the inter-American human rights system. Initially, the reader will be 

provided with an introduction to this system.  

 

                                                
52 Benninger-Budel, p. 1.  
53  See the following articles in Benninger-Budel: Bourke-Martignoni, Joanna, The History and 

Development of the Due Diligence Standard in International Law and Its Role in the Protection of 

Women Against Violence, p. 47 and Holtmaat, Rikki, Preventing Violence Against Women: The Due 

Diligence Standard with Respect to the Obligation to Banish Gender Stereotypes on the Grounds of 

Article 5 (a) of the CEDAW Convention, p. 88. 
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3 Introduction to the Inter-American Human Rights System 

and its Protection of Women 

3.1 Background and Basic Documents 

The Organization of the American States (OAS) was created 1948 in Bogotá, Colombia, 

during the Ninth International Conference of the American States.54 The main purposes 

of the OAS, enshrined in Article 2 of its Charter, are, inter alia, to strengthen the peace 

and security in the region, to promote democracy and to seek solution of political, 

judicial and economic problems that arise among the member states. The Charter of the 

OAS established the foundation for the human rights work in the region, declaring the 

“fundamental rights of the individual” as one of its fundamental principles.55  

The conference in Bogotá 1948 also resulted in the adoption of the ADHR, the 

world’s first general international human rights instrument.56 As the full name reveals, 

the ADHR consists of a number of rights and duties recognized by the American states 

that belongs to each individual. Even though it is not a legally binding instrument, both 

the Commission and the Court have stated that it constitutes a source of obligation for 

the member states of the OAS.57 This obligation is considered to flow from the human 

rights provisions in the OAS Charter, since the member states have agreed that the 

content and definitions of the general principles in the OAS Charter are defined in the 

ADHR. This incorporation of the ADHR to the legally binding OAS Charter, have 

resulted in most states today accepting ADHR as binding.58 

                                                
54 Charter of the OAS, Article 1. 
55 Ibid, Article 3. 
56 The UN General Assembly adopted the Universal Declaration of Human Rights approximately eight 

month after, 10 December 1948.  
57 IACtHR, Interpretation of the Declaration of the Rights and Duties of Man within the Framework of 

Article 64 of the American Convention on Human Rights, Advisory Opinion OC 10/89 of 14 July 1989, 

Ser. A No. 10, paras. 35–45, IACHR, James Terry Roach and Jay Pinkerton v. the United States, 

Resolution 3/87, case 9647, 22 September 1987, Annual Report of the IACHR 1986-87, 

OEA/Ser.L/V/II.71, Doc. 9, rev. 1, 22 September 1987, paras. 46–49.  
58  Cassel, Douglass, Inter-American Human Rights Law, Soft and Hard, in Shelton, Dinah (ed.), 

Commitment and Compliance: The Role of Non-Binding Norms in the Internal Legal System, Oxford 

University Press, 2003 (Cassel), p. 397. 
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In 1969, the OAS adopted the ACHR, as its first fully binding human rights 

instrument. To this date, 25 states have ratified the ACHR, of which two have 

denounced it and are therefore no longer parties.59 Article 1.1 of the ACHR stipulates 

that the states undertake to respect the rights and freedoms enshrined in the Convention 

and to ensure all persons under their jurisdiction the free and full enjoyment of those 

rights. This is the basic provision on state responsibility in the inter-American human 

rights system. The obligation to respect expresses the negative obligation of the state to 

refrain from violating rights. The obligation to ensure rights comprise the positive 

obligations to prevent, investigate and punish human rights violations and to provide 

compensation to the victim, as interpreted by the Court in the Velásquez Rodríguez 

case.60 

The ACHR contains classic civil rights such as the right to life (Article 4), the 

right to humane treatment (Article 5), the right to personal liberty (Article 7) and the 

right to a fair trial (Article 8) and political rights such as the right to freedom of 

conscious and religion (Article 12) and freedom of thought and expression (Article 13). 

However, unlike the ADHR which contains several provisions of social, economic and 

cultural rights, the ACHR only contains one. Article 26 of the ACHR commits the states 

to adopt measures to pursue the progressive achievement of economic, social and 

political rights.61  

As mentioned in the previous chapter, both the ACHR and the ADHR contain 

provisions on equal enjoyment of rights for both men and women. Article 1.1 of the 

ACHR obliges the states to respect and ensure enjoyment of rights without 

discrimination and Article 24 of the ACHR stipulates the right to equal protection. The 

corresponding provisions in the ADHR are found in its Article II. The Commission and 

the Court has several times stated that the right to non-discrimination and equal 

                                                
59 The two states that have denounced the ACHR are Trinidad and Tobago (26 May 1998) and Venezuela 

(10 September 2012). Other notable states that are not party to the ACHR are the United States and 

Canada. For a full list of signatories and ratifications, see the OAS website: 

http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights_sign.htm, last visited 1 

December 2015.  
60 See chapter 2.2.   
61 The OAS adopted the Additional Protocol to the American Convention on Human Rights in the Area of 

Economic, Social and Cultural Rights “Protocol of San Salvador” on 17 November 1988, entered into 

force 16 November 1999, OAS Treaty Series No. 69.  
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treatment constitute a fundamental principle of the inter-American system of human 

rights.62  

The ACHR and the ADHR together form the basic human rights documents of the 

inter-American system. In addition, the system has adopted several specialized human 

rights documents to deal with issues such as torture, VAW, forced disappearance and 

discrimination against persons with disabilities.63  

 

3.2 The Organs of the Inter-American Human Rights System 

 The Commission 3.2.1

The Commission was established by the OAS Charter as an organ tasked to promote the 

observance and protection of human rights in the region.64 It is composed of seven 

experts on human rights that are nationals of member states, yet independent in their 

work. 65  To perform its function of observing and protecting human rights, the 

Commission is equipped with powers such as making recommendations to governments 

on the adoption of progressive measures in favor of human rights in their legislation, 

conducting on-site observations in member states and publishing country reports on the 

situation and special topics of human rights.66   

                                                
62 See e.g.: IACHR, Maya Indigenous Community of the Toledo District v. Belize, Merits, Case 12.053, 12 

October 2004, Report 40/04, Annual Report of the IACHR 2004, OEA/Ser.L/V/II.122, Doc. 5 rev. 1, 23 

February 2005, para. 163; IACHR, Oscar Elías Biscet et al. v. Cuba, Merits, Case 12.476, Report 67/06, 

October 21, 2006, Annual Report of the ACHR 2006, OEA/Ser.L/V/II.127, Doc. 4 rev. 1, 3 March 2007, 

para. 228 and IACtHR, Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion 

OC-18/03 of September 17 2003, Ser. A, No. 18, para. 101.     
63 Inter-American Convention to Prevent and Punish Torture, adopted 9 December 1985, entered into 

force 28 February 1987, OAS Treaty Series No. 67 (CIPST), Inter-American Convention on Forced 

Disappearance of Persons, adopted 9 June 1994, entered into force 28 March 1996, OAS Treaty Series 

No. 68, Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons 

With Disabilities, adopted 7 June 1999, entered into force 14 September 2001. 
64 Charter of the OAS, Article 106. The statute that governs the Commission where approved in 1979. 

Statute of the Inter-American Commission of Human Rights, adopted 1 October 1979, entered in to force 

November 1, 1979, OEA/Ser.P/IX.0.2/80, Vol. 1 at 88 (Statute of the Commission). 
65 Statue of the Commission, Article 2.1 and ACHR, Article 34.  
66 Statue of the Commission, Article 18.  
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In addition to these advisory, drafting and monitoring powers, the Commission is 

authorized to apply and interpret the OAS human rights instruments. The Commission 

has the authority with respect to all OAS member states, to examine and report on the 

compliance of the ADHR.67 With respect to the states that have ratified the ACHR, the 

Commission also has the power to adjudicate upon complaints alleging violations of the 

ACHR and to appear before the Court.68 The Commission’s and the Court’s jurisdiction 

over the specialized human rights instruments are laid down in each instrument and in 

Article 23 of the Rules of Procedure of the Inter-American Commission on Human 

Rights (Rules of Procedure of the Commission). 

The Commission follows the rules of procedure laid down in the Rules of 

Procedure of the Commission and in the ACHR. The procedure applied by the 

Commission is substantially the same also for the states that are not parties to the 

ACHR, with the exception of the possibility to submit cases to the Court.69 The 

Commission’s petition system, allows any person, group of persons or a legally 

recognized non-governmental organization (NGO) to file a petition.70 This means that 

not only victims, but also anyone else on the victim’s behalf, may complain of 

violations of human rights by a member state.  

Admissibility of a petition requires that the remedies under domestic laws have 

been pursued and exhausted, and that the petition is lodged within a period of six 

months from which the party alleging a violation of her/his rights was notified of the 

final judgment.71 Article 46.2 of ACHR and Article 31.2 of the Rules of Procedure of 

the Commission provide an exception to this rule and grant admissibility to a petition if 

the domestic legislation of the state concerned fail to give protection of the right or 

rights that have allegedly been violated. Moreover, admissibility is granted if the party 

alleging violations of her/his rights has been denied access to the remedies under 

                                                
67 Statue of the Commission, Article 20 and Rules of Procedure of the Inter-American Commission of 

Human Rights, approved by the Commission 13 November 2009, entered into force 1 August 2013, see 

http://www.oas.org/en/iachr/mandate/Basics/rulesiachr.asp, last visited 26 February 2016 (Rules of 

Procedure of the Commission), Articles 51–54. 
68 Statute of the Commission, Article 19 and ACHR, Article 41.  
69 Rules of Procedure of the Commission, Article 52. 
70 ACHR, Article 44 and Rules of Procedure of the Commission, Article 23.  
71 ACHR, Article 46.1 and Rules of Procedure of the Commission, Articles 31.1 and 32.1. 
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domestic law or prevented from exhausting them, or if there has been an unwarranted 

delay in rendering a final judgment under the domestic remedies.  

If the Commission considers a petition admissible it will request information from 

the member state that allegedly violated human rights.72 With this information the 

Commission will ascertain whether the grounds for the petition still exist. If the state 

fails to provide the Commission with the information within the established time period, 

the Commission may however proceed without it. In serious or urgent matters, the 

Commission can also decide to proceed without requesting information, if the state 

consents. 73 If the Commission decides to proceed, it will examine the matter and, if 

necessary, carry out an investigation.74   

The Commission will first try to reach a friendly settlement between the parties.75 

If such a settlement cannot be reached, the Commission will issue a report stating its 

conclusions on how to resolve the matter.76 This report is not legally binding, but if 

within three months from the report the matter has not been settled, the Commission or 

the state concerned may decide to submit the matter to the Court. This possibility is 

only open if the state concerned has ratified the ACHR or in other way has recognized 

the jurisdiction of the Court.77 If the matter is not submitted, the Commission may set 

fourth its opinions and conclusion, make recommendations and prescribe a period 

within which the state concerned is obliged to remedy the situation. After the period has 

expired the Commission decides by the vote of absolute majority whether the state has 

taken adequate measures and whether it should publish its report.78 

 Even though the Commission’s reports are not legally binding, the Commission 

monitors compliance with its recommendations by adopting the follow-up measures it 

deems appropriate, such as requesting information from the parties or holding hearings 

to verify compliance.79 Furthermore, since 2001, the Commission devotes a chapter in 

                                                
72 ACHR, Article 48.1 (a) and, Rules of Procedure of the Commission, Article 30.2.  
73 ACHR, Article 48.2. 
74 ACHR, Article 48.1 (d).  
75 ACHR, Article 48.1 (f) and Rules of Procedure of the Commission, Article 40.   
76 ACHR, Article 50 and Rules of Procedure of the Commission, Article 44.  
77 ACHR, Article 51.1 and Rules of Procedure of the Commission, Article 44.  
78 ACHR, Article 51.1–3 and Rules of Procedure of the Commission, Article 47. 
79 Rules of Procedure of the Commission, Article 48.  
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its annual reports where it describes the status of compliance with its recommendations 

the previous two years.80  

 

 The Rapporteurship of the Rights of Women 3.2.2

For many years, rights issues of specific concern of women were not given much 

attention in the work of the Commission. Following the international trend on gender 

mainstreaming, the Commission however started to include the rights of women in its 

agenda in the 1990’s.81 As part of this work, the Commission in 1994 established the 

Rapporteurship on the Rights of Women. 82  It constitutes one of eight thematic 

rapporteurships created by the Commission to draw attention to specific groups that, 

due to a history of discrimination, uphold a particularly vulnerable position for 

violations of their human rights. The thematic rapporteurships work to strengthen and 

promote the Commission’s own work in these specific areas.  

The Rapporteurship on the Rights of Women supports the Commission in its 

activities to promote women’s rights by conducting specialized recommendations for 

member states and advising the Commission in individual petitions regarding violations 

with gender specific causes and consequences. It also conducts country visits to OAS 

member states and works with the Commission to prepare thematic reports. 

With the assistance of the rapporteurship, the Commission has issued several 

important thematic and country reports on the rights of women in general and VAW in 

particular.83 

                                                
80 IACHR, Annual Report of the Inter-American Commission on Human Rights 2001, OAS, Doc. 

OEA/Ser./L/V/II.114, doc. 5 rev. 16, April 2002, chapter III, section D.   
81 The Commission was given the recommendation to give special attention to, inter alia, the rights of 

women in a resolution issued by the OAS General Assembly 1991, Strengthening of the OAS in the Area 

of Human Rights, Resolution AG/RES.1112 (XXI-0/91), OEA/Ser.P/XXI/O.2, Vol. 1, 20 August 1991. 
82 The Commission is given the mandate to create rapporteurships in Rules of Procedure of the 

Commission, Article 15.3. 
83 See e.g. IACHR, The Situation of the Rights of Women in Ciudad Juárez, Mexico: The Right to Be Free 

From Violence and Discrimination, OEA/Ser./L/V//II.117, Doc. 44, 7 March 2003 (IACHR, The 

Situation of the Rights of Women in Ciudad Juárez) and IACHR, Access to Justice For Women Victims of 

Violence in the Americas, OEA/Ser.L/V//II. Doc. 68 20 January 2007. All reports from the Commission 

and the Rapporteurship regarding or including women’s rights issues can be found at the Commissions 

website, http://www.oas.org/en/iachr/women/reports/thematic.asp, last visited December 23 2015.  
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 The Court 3.2.3

The Court is an autonomous judicial institution that has the mandate and purpose to 

apply and interpret the OAS human rights documents. It was established by the ACHR 

and is governed by the Statute of the Inter-American Court of Human Rights (Statute of 

the Court).84 It consists of seven judges who are elected for a six-year term, with the 

possibility to be re-elected once.85 To fulfill its purpose the Court has two functions, a 

judicial and an advisory.  

The judicial function is governed by Articles 61–63 of the ACHR and gives the 

Court the power to hear a case after the Commission’s procedure has been completed, 

provided that the state concerned has recognized the jurisdiction of the Court. If the 

Court finds that there has been a violation of one or more Convention rights, the Court 

shall rule that the person whose rights have been violated shall be ensured the 

enjoyment of these rights. The Court may also rule on remedies and fair compensation 

to the injured party. The judgments of the Court are, according to Articles 67 and 68 of 

the ACHR, legally binding and final and therefore not subject to appeal.  

The Court monitors compliance with its judgments by requiring reports from the 

state, or by convening the parties to a hearing.86 The Court can also obtain information 

from other sources regarding compliance such as victims, legal representatives or the 

Commission. In addition, the Court has a duty, in accordance with Article 65 of the 

ACHR, to inform the General Assembly of the OAS of the extent of compliance with its 

judgments.  

The advisory function of the Court is governed by Article 64 of the Convention, 

which states that any member state of the OAS or OAS organ that is listed in the 

Charter of the OAS may consult with the Court regarding the interpretation of the legal 

instruments within the inter-American human rights system. The Court may also, on the 

request of a member state, provide that state with its opinion on the compatibility of 

domestic legislation with the aforementioned instruments. The Court’s advisory 

                                                
84 ACHR, Article 33 (b), Statute of the Inter-American Court of Human Rights adopted 1 October 1979, 

entered into force 1 January 1980, see http://www.oas.org/en/iachr/mandate/Basics/statute-inter-

american-court-human-rights.pdf, last visited 26 February 2016 (Statute of the Court). 
85 Statute of the Court, Article 4 and ACHR, Articles 52 and 54.  
86 Rules of Procedure of the Inter-American Court of Human Rights, approved 28 November 2009, see 

http://www.corteidh.or.cr/sitios/reglamento/nov_2009_ing.pdf, last visited 26 February 2016, Article 69. 
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opinions are not limited to states that have ratified the ACHR, but apply to all member 

states of the OAS.87  

It has been observed that the jurisprudence of the organs of the inter-American 

human rights system has developed in three phases.88 During the early years of the 

system, the Court and the Commission were faced with mass and gross violations of 

human rights due to the many dictatorial regimes of the region. As more and more 

countries developed democracies, issues such as impunity, freedom of expression and 

the development of state obligations characterized the second phase. The third phase, 

which is the current, has presented the organs with issues of inequality that excludes 

vulnerable groups, among these women, from the full enjoyment of human rights. As 

already mentioned, it was only in the 1990’s the Commission started observing the 

situation for women in the region.  

The first case where the Court expressly dealt with women’s human rights issues 

was decided as late as 2006.89 Before that, the Commission had not brought many cases 

before the Court that specifically dealt with the rights of women. In her research of the 

Court’s case law, Palacios Zuloaga however found that the Court had been presented 

with several cases before that decision that could have had an impact on the rights of 

women, but failed to address these issues correctly.90 This lack of attention on women’s 

concerns has partially been explained by the male dominated nature of international law 

and the male dominated composition of both the Court and the Commission.91  

 

                                                
87 Pasqualucci, Jo M., The Practice and Procedure of the Inter-American Court of Human Rights, 

Cambridge University Press, 2d Edition, 2013, p. 39. 
88 Grossman, Claudio, The Inter-American System of Human Rights: Challenges For the Future, Indiana 

Law Journal, Vol. 83, No. 4, 2008, p. 1268. 
89 IACtHR, Case of the Castro Castro Prison v. Peru, Merits, Reparations and Costs, Judgment of 25 

November 2006, Series C, No. 160 (IACtHR, Castro Castro Prison v. Peru). See also the individual 

opinion of García Ramírez in the same case (at the time for the decision president of the Court), para. 6.  
90 Palacio Zuloaga, Patricia, The Path to Gender Justice in the Inter-American Court of Human Rights, 

Texas Journal of Women and the Law, Vol. 17, No. 2, 2008 (Palacio Zuloaga), p. 228. 
91 Palacio Zuloaga, p. 294 and Quintana Osuna, Karla I., Recognition of Women’s Rights Before the Inter-

American Court of Human Rights, Harvard Human Rights Journal, Vol. 21, No. 2, 2008, pp. 311–312.  
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 The Inter-American Commission of Women 3.2.4

The Inter-American Commission of Women (abbreviated CIM from its name in 

Spanish: Comisión Interamericana de Mujeres) was established already in 1928 as an 

inter-governmental organization specialized on women’s rights.92 According to Article 2 

of its statute, the mission of the CIM is to support the member states in their efforts to 

comply with their international and regional commitments regarding women’s human 

rights and gender equality so that they are converted into effective public policy.  

Article 3 of its statute provides the CIM with the mandate to support member 

states in their compliance with women’s human rights provisions, to support their 

efforts to achieve equal access, participation and influence of women in all spheres of 

society and to promote measures to eliminate all form of VAW. Moreover, the CIM 

shall advise the OAS in all matters related to women’s rights and gender equality, as 

well as contribute to the development of international and inter-American jurisprudence 

in this regard.  

Composed of one delegate from each member state, the CIM has become an 

important forum for discussing women’s rights and developing policy within the 

Americas. In its efforts to promote measures to eliminate VAW, the CIM was a driving 

force in adopting the inter-American instrument that specifically addresses VAW, 

which will be presented below.  

  

3.3 The Convention of Belém do Pará 

 Introduction 3.3.1

The Convention of Belém do Pará was drafted by the CIM and adopted by the OAS in 

1994, one year after the UN adoption of DVAW.93 It is the first legally binding 

instrument that specifically deals with VAW in the world, now followed only by the 
                                                

92 The CIM was established by way of resolution of the Sixth International Conference of American 

States in 1928. In accordance with an agreement between the CIM and the OAS, the CIM operates in 

accordance with the Charter of the OAS, see Statute of the Inter-American Commission of Women, 

available at CIM’s website: http://www.oas.org/en/cim/about.asp, last visited 26 February 2016, Article 

1.  
93 The Convention is commonly called Convention of Belém do Pará after the Brazilian City where it was 

adopted. 
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Council of Europe Convention on Preventing and Combating Violence Against Women 

and Domestic Violence, which entered into force the 1 August 2014.94 It has become the 

most ratified instrument in the inter-American human rights system with 32 ratifications 

so far, implying that there is a significant will among the American states to deal with 

the problem of VAW.95 In its preamble, the Convention affirms that VAW is a 

manifestation of the historical unequal power relations between women and men and 

that it constitutes a violation of women’s human rights and freedoms and an offense 

against human dignity.96  

 

 Definition and Rights Established 3.3.2

Inspired by the definition in DVAW, the Convention of Belém do Pará defines VAW as 

“any act or conduct, based on gender, which causes death or physical, sexual or 

psychological harm or suffering to women, whether in the public or the private 

sphere.”97 According to Article 2 of the Convention, the definition includes physical, 

sexual and psychological violence: 

         “ a.       that occurs within the family or domestic unit or within any other 

interpersonal relationship, whether or not the perpetrator shares or has shared the 

same residence with the woman, including, among others, rape, battery and sexual 

abuse;  

          b.       that occurs in the community and is perpetrated by any person, 

including, among others, rape, sexual abuse, torture, trafficking in persons, forced 

prostitution, kidnapping and sexual harassment in the workplace, as well as in 

educational institutions, health facilities or any other place; and  

                                                
94 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic 

Violence, adopted 11 May 2011, entered into force 1 August 2014, available at: 

http://www.refworld.org/docid/4ddb74f72.html, last visited 28 February 2016. As mentioned in chapter 

2.1, DVAW is not legally binding.  
95  A list of signatures and current status of ratifications is available at 

http://www.oas.org/juridico/english/sigs/a-61.html, last visited 16 February 2016. 
96 Convention of Belém do Pará, Preamble, para. 2–3. 
97 Convention of Belém do Pará, Article 1.   
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          c.       that is perpetrated or condoned by the state or its agents regardless 

of where it occurs.”98 

Through this broad definition of VAW, the Convention of Belém do Pará 

established that VAW is a human rights violation regardless of where it takes place. 

Article 3 of the Convention establishes a specific right for women to live free from 

violence. The scope of this right has a wide approach, taking into account not only the 

act of violence itself, but also its root causes. Accordingly, it includes a right of women 

to be free from all forms of discrimination and to be valued and educated free of 

stereotyped patterns of behavior and social and cultural practices based on concepts of 

inferiority or subordination.99  

Furthermore, the Convention affirmed what has long been known through 

research, namely that “violence against women pervades every sector of society 

regardless of class, race or ethnic group, income, culture, level of education, age or 

religion and strikes at its very foundations”.100 At the same time it recognizes that 

certain groups of women are especially vulnerable for being subjected to violence by 

reason of, among others, their race or ethnic background and their status as for example 

migrants, minors, elderly or socioeconomically disadvantaged.101 The state parties are 

therefore obliged to take special account to this vulnerability when they adopt the 

measures required by the Convention.  

Article 4 highlights every woman’s right to the recognition, enjoyment, exercise 

and protection of all human rights enshrined in regional and international human rights 

instruments, as for example the right to life, the right to personal liberty and security 

and the right not to be subjected to torture. It can be questioned if this reference to other 

instruments, which serves as nothing more than a reminder of the fact that women are 

equal bearers of the human rights enshrined in traditional human rights instruments, is 

in fact necessary. It has been argued that such a construction rather risks removing 

women’s rights issues from the general protection of the ACHR.102 However, seen in the 

light of the historical development of women’s rights described in the previous chapter, 

                                                
98 Ibid, Article 2. 
99 Ibid, Article 6.  
100 Convention of Belém do Pará, Preamble, para. 4.  
101 Convention of Belém do Pará, Article 9. 
102 For a similar objection, see Palacios Zuloaga, p. 257. 
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the provision can conversely be understood as a means to avoid marginalization of 

women’s human rights. With such a reading, the provision emphasizes that specialized 

documents such as the Convention of Belém do Pará do not regulate women’s rights in 

general, but certain rights of women, which because of their seriousness and gendered 

character need special attention.  

 

 State Obligations and Mechanisms to Ensure Compliance 3.3.3

Chapter 3 of the Convention of Belém do Pará provides for a number of duties of the 

state. According to Article 7 (a), the states have a negative obligation to refrain from 

engaging in any act or practice of VAW and to ensure that all state agents, authorities 

and institutions comply with this obligation. Additionally, Article 7 (b) codifies the 

principles established in Velásquez Rodríguez v. Honduras by stipulating that the states 

are positively obliged to apply due diligence to prevent, investigate and punish VAW. 

Since acts by private actors are included in the definition of VAW, the state obligations 

also comprise measures against such acts. The states moreover undertake to adopt 

specific measures, such as programs to promote awareness and observance of the right 

of women to be free from violence, to promote education of persons that work within 

the justice system and to modify social and cultural patterns of conduct to counteract 

practices based on the idea of inferiority or superiority of any of the sexes.103  

To ensure compliance with the Convention, Article 10 obliges states to include in 

their national report to the CIM information on measures adopted to fulfill their 

obligations according to the Convention of Belém do Pará.104 Moreover, Article 11 

provides the possibility for the state parties or the CIM to request advisory opinions on 

the interpretation of the Convention of Belém do Pará from the Court. Article 12 

enables individuals, groups of persons or legally established NGO’s to lodge petitions 

to the Commission regarding alleged violation/s of the state obligations in Article 7.  

                                                
103 Convention of Belém do Pará, Article 8. 
104 The member states shall report to the CIM every two years, General Assembly Resolution 1456, 

Promotion of the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence 

Against Women, "Convention of Belém do Pará, AG/RES. 1456 (XXVII-O/97), OEA/Ser.P/XXVII-O.2, 

Vol. 1, 3 November 1997.  
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In order to monitor the implementation of the Convention, in 2004 the CIM 

established an independent evaluation process known as the Follow-up Mechanism to 

the Belém do Pará Convention (MESECVI). The MESECVI’s Committee of Experts, 

composed of one expert from each state that has ratified the Convention, analyses the 

implementation progress and publishes its results in national and hemispheric reports.105 

The monitoring work of MESEVI has demonstrated that the Convention in general 

terms has led to VAW moving from a hidden or invisible issue to a real problem that 

violates the rights of women.106 This have led to significant advances in the adoption of 

domestic legislation and policies on VAW and in establishing training processes in 

legal, health and security sectors and monitoring, evaluation and follow-up initiatives.107 

At the same time, the progress in the region has been uneven and significant challenges 

remain to reach full implementation. In the second hemispheric report issued in 2012, 

the MESCVI recommended the member states to undertake measures at all levels, 

including legislation, national plans and strategies and access to justice.108 

 

3.4 Conclusions 

The inter-American human rights system provides several mechanisms to address the 

problem of VAW. The Commission’s individual petition system provides a remedy for 

individuals that considers that the domestic legal system have failed to provide redress. 

If the Commission’s recommendations are not followed and the state concerned has 
                                                

105 All reports are available at the MESECVI website, http://www.oas.org/en/mesecvi/. 
106 CIM, Follow-up Mechanism to the Belém do Pará Convention (MESECVI), Second Follow-up Report 

on the Recommendations of the Committee of Experts of the MESECVI, OEA/Ser.L/II.7.10, October 

2014, p. 9.  
107 CIM, Follow-up Mechanism to the Belém do Pará Convention (MESECVI), Second Hemisphere 

Report on the implementation of the Belém do Pará Convention, OEA/Ser.L/II.6.10 April 2012, p. 9. In 

the report Social Institutions and Gender Index, conducted by The Organization for Economic Co-

operation and Development (OECD), the region of Latin America and the Caribbean was one of the top 

performers due to its comprehensive legislative frameworks to ensure gender equality and to eliminate 

VAW, OECD, Social Institutions and Gender Index: 2014 Synthesis Report, OECD 2014, available at: 

http://www.genderindex.org/sites/default/files/docs/BrochureSIGI2015.pdf, last visited 29 February 2016.    
108 CIM, Follow-up Mechanism to the Belém do Pará Convention (MESECVI), Second Hemisphere 

Report on the implementation of the Belém do Pará Convention, OEA/Ser.L/II.6.10 April 2012, p. 97–

102. 
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recognized the jurisdiction of the Court, the matter can be submitted to the Court for a 

legally binding and final judgment. The monitoring and advisory powers of the 

Commission, the work of the Rapporteurship and the CIM, as well as the possibility to 

request an advisory opinion from the Court, enable various approaches to secure 

compliance with the legal framework that aims to eliminate VAW.  

The adoption of the Convention of Belém do Pará was groundbreaking in several 

ways. Firstly, it was the first legally binding instrument to specifically address VAW as 

a human rights violation. Secondly, it recognized the link between VAW and 

discrimination by establishing that the right to live free from violence also includes a 

right to be free from discrimination. It therefore not only deals with the immediate 

causes of the violence, but also requires that states adopt educational measures to 

change cultural traditions and gender stereotypes. Thirdly, by including acts of private 

actors in the definition of VAW, in combination with the codification of the obligation 

to apply due diligence to prevent, investigate and punish VAW, the Convention 

strengthened and confirmed the possibility to hold a state responsible for private acts of 

VAW. It thereby contributed to dissolve the public/private dichotomy in international 

human rights law. Lastly, being the most ratified OAS human rights document, the 

Convention demonstrates that there is a great political will to eliminate VAW and its 

causes among the member states of the OAS. This provides a strong argument for 

NGO’s and organs working to enhance women’s rights in the region. These advances 

constitute an incorporation of feminist theories’ explanation to why VAW occurs. This 

perspective on women’s rights might to some extent be explained by the facts that all 

delegates of the CIM that drafted the Convention were high-ranking officials working in 

the field of women’s rights in their respective states and that all of them were women. 

Hence, the Convention is a human rights instrument about women, drafted by female 

women’s rights experts.109 

The required state measures to respond to private acts of VAW will vary 

depending on the character of the human rights violation(s) and the circumstances of the 

case. The jurisprudence of the Commission and the Court, as interpreters of the OAS 

human rights documents, therefore becomes important to delineate the state obligations 

and responsibility. Moreover, the interpreters can provide important insight on the 

relationship between the Convention of Belém do Pará and the general human rights 
                                                

109 Palacios Zuloaga, p. 256. 
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instruments. In the following chapter these questions will be investigated through an 

analysis of the relevant jurisprudence of the Commission and the Court.  
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4 The Jurisprudence of the Commission and the Court on Acts 

of Violence Against Women by Non-State Actors 

4.1 The Case of Maria da Penha v. Brazil 

 Facts of the Case and the Commission’s Assessment 4.1.1

The case of Maria da Penha Maia Fernandes v. Brazil, decided by the Commission in 

2001, constitutes the first case where the Convention of Belém do Pará was applied.110 

Maria da Penha Maia Fernandes (Maria da Penha) was throughout her married life 

subjected to domestic violence by her husband at the time, Marco Antônio Heredia 

Viveiros (Marco Heredia), which ultimately culminated in two murder attempts. The 

first attempt took place in May 1983 when Marco Heredia shot Maria da Penha while 

she was asleep. As a result of this aggression, Maria da Penha suffered irreversible 

paraplegia and other injuries. When Maria da Penha had returned from the hospital in 

June 1983, her former husband again attempted to kill her, this time by electrocuting her 

while she was bathing.111  

Even though the Brazilian authorities initiated an investigation a few days after 

the second murder attempt, it took eight years until the first instance court delivered a 

judgment, finding Marco Heredia guilty of assault and attempted murder. The defense 

appealed the decision, and the process of handling the appeal was delayed to the extent 

that at the time of the submission of the matter to the Commission, the Brazilian justice 

system still had not issued a final ruling in the case.112 

The petitioners claimed that the Brazilian state had condoned the domestic 

violence that Maria da Penha was subjected to, since for more than 15 years the state 

had failed to take the effective measures required to prosecute and punish the former 

husband of Maria da Penha, despite her repeated complaints. These failures, argued the 

petitioners, constituted violations of Article 1.1 (obligation to respect rights) in relation 

                                                
110 IACHR, Maria da Penha Maia Fernandes v. Brazil, Merits, Case 12.051, 16 April 2001, Report No. 

54/01, Annual Report of the IACHR 2000, OEA OEA/Ser./L/V/II.111, Doc. 20 rev., 16 April 2001 

(IACHR, Maria da Penha v. Brazil). 
111 IACHR, Maria da Penha v. Brazil, paras. 8–11. 
112 Ibid, paras. 38–41.  
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to Article 8 (right to a fair trial), Article 24 (right to equal protection) and Article 25 

(right to judicial protection) of the ACHR and Articles II (right to equality before the 

law) and XVIII (right to a fair trial) of the ADHR, as well as Articles 3, 4 (a-g), 5 and 7 

of the Convention of Belém do Pará. 

Even though the events occurred in 1983 and the Brazilian state ratified the 

ACHR and the ADHR only in 1992, the Commission held that the state could be held 

accountable for failure to comply with the instruments, since the failure to guarantee 

due process was an on-going violation.113 The same reasoning made it possible to apply 

the Convention of Belém do Pará.  

According to the Commission, the unwarranted delay of more than 17 years in 

prosecuting the accused violated the “reasonable time” requirement in Articles 8 and 25 

of the ACHR. After having examined the investigation material, the Commission 

concluded that the delay was unjustified, raised the risk of impunity and revealed 

inefficiency, negligence and failure to act on part of Brazilian authorities. This 

demonstrated that the state had failed to organize its authorities in a manner that 

guaranteed the rights of the victim. The Commission therefore found that the Brazilian 

state had violated the right to judicial protection and the right to a fair trial in the ACHR 

in relation to Article 1.1 of the ACHR and the corresponding articles in the ADHR.114 

Furthermore, the Commission held that the impunity enjoyed by the ex-husband of 

Maria da Penha up until the time for the Commission’s decision indicated that the state 

condoned the violence that she suffered and that the failure of the Courts to take action 

exacerbated the direct consequences of the violence. The Commission therefore 

concluded that the failure to prosecute and punish the perpetrator violated the duty to 

condemn all forms of VAW enshrined in Article 7 of the Convention of Belém do 

Pará.115   

Furthermore, when examining the right to equality before the law, the 

Commission observed that the judicial ineffectiveness experienced by Maria da Penha 

was not an isolated event. It was part of a general context of domestic violence in 

Brazil, consisting of a high number of domestic attacks on women, a disproportionate 

number of women victims of domestic violence compared to men, discrimination 

                                                
113 Ibid, para. 27. 
114 Ibid, para 44. 
115 Ibid, para. 55. 
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against attacked women resulting from the inefficiency of the Brazilian judicial system 

and the inadequate application of the legal framework. Although the Brazilian Supreme 

Court annulled the outdated “honor defense” in 1991, many courts still failed to punish 

perpetrators of domestic violence.116 The Commission therefore considered the case at 

hand as a symbol, showing only “the tip of an iceberg” of the situation for women 

subjected to violence in Brazil.117 This general pattern of negligence and lack of 

effective action by the state led the Commission to conclude, “that this case involves not 

only failure to fulfill the obligation with respect to prosecute and convict, but also the 

obligation to prevent these degrading practices”.118 Since society sees no evidence of 

willingness of the state to take effective action to punish such violence, the judicial 

ineffectiveness creates a climate that is conducive to VAW. 

Some measures with the purpose of eliminating VAW had indeed been taken by 

the Brazilian state, such as establishing special police stations and shelters for battered 

women. Although seen as a positive development, these measures had only been 

implemented to a limited extent and could therefore, according to the Commission, not 

be viewed as appropriate action to address the situation of domestic violence.119 The 

state had therefore failed to fulfill its obligations according to Articles 7 (b), (d), (e), (f) 

and (g) of the Convention of Belém do Pará, in relation to the rights in the same 

convention to a life free from violence (Article 3), the right of a women to have her life, 

her physical, mental, and moral integrity, her personal safety, and personal dignity 

respected, to equal protection before the law, and to simple and prompt recourse to a 

competent court for protection against acts that violate her rights (Articles 4 (a)–(g)).   

 

 Analysis of the State Responsibility Assessment of the Case 4.1.2

The Maria da Penha case was the first case within the inter-American system to deal 

with VAW perpetrated by private actors in general and domestic VAW in particular. It 

is an important decision since it confirms that the principles on state responsibility for 
                                                

116 Honor defense is a defense used to obtain acquittal or a lower sentence, based on the idea that the 

aggressor committed the crime under such strong emotions or passion that he cannot be held responsible 

for his act. IACHR, Maria da Penha v. Brazil, paras. 46-49. 
117 IACHR, Maria da Penha v. Brazil, para. 57. 
118 Ibid, para. 56. 
119 Ibid, para. 50. 
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private acts, established in the Velázquez Rodriguez case and codified in the 

Convention of Belém do Pará, apply also to domestic VAW.  

The Commission concluded that the impunity enjoyed by the perpetrator due to 

the delay in the judicial proceedings violated Maria da Penha’s procedural rights in the 

ACHR and the ADHR and demonstrated that the state tolerated the violence she was 

subjected to, in violation of Article 7 of the Belém do Pará. By applying the Convention 

of Belém do Pará, the Commission highlighted how the state can contribute to 

reproducing societal attitudes and norms that legitimize VAW by not providing an 

effective judicial system. The general pattern of discriminatory judicial ineffectiveness 

for women subjected to domestic violence was discussed, not only in relation to Maria 

Penha’s right to equal protection of the law, but also in relation to the responsibility to 

prevent VAW enshrined in the Convention of Belém do Pará. The Commission thus 

established that a general pattern of judicial ineffectiveness constitutes discriminatory 

state practices, which in its turn constitutes failure to comply with the responsibility to 

prevent VAW, in violation of Article 7 of the Convention of Belém do Pará. The 

Commission consequently recognized the link between discrimination and VAW. It did 

not however find a violation of Article 24 of the ACHR.120  

As established in the Velázquez Rodriguez case, the state obligation to prevent, 

investigate and punish in Article 1 of the ACHR apply to all rights of the ACHR.121 

Nevertheless, the Commission only investigated the state’s responsibility in relation to 

relevant procedural rights. It did not investigate the state’s responsibilities in relation to 

                                                
120 The Commission is although somewhat unclear on this point. Compare IACHR, Maria da Penha v. 

Brazil, paras. 45–50 and 60.1–2 in See also Spieler, Paula, The Maria da Penha Case and the Inter-

American Commission on Human Rights: Contributions to the Debate on Domestic Violence Against 

Women in Brazil, Indiana Journal of Global Legal Studies, Vol. 18, No 1, 2011 (Spieler), p. 131 (who 

interpreted the decision to include a violation of Article 24 of the ACHR) and compare with Tarre Moser, 

Patricia, The Duty to Ensure Human Rights and Its Evolution in the Inter-American System: Comparing 

Maria da Penha v. Brazil with Jessica Lenahan (Gonzales) v. the United States, Journal of Gender, Social 

Policy and the Law, Vol. 21, No. 2, 2012 (Tarre Moser), p. 440 (who interpreted the decision not to 

include a violation of Article 24 of the ACHR). However, the Commission itself did not include Article 

24 of the ACHR when it described the rights violated in its annual report, see IACHR, Annual Report of 

the IACHR 2008, OEA/Ser.L/V/II.134, Doc. 5 rev. 1, 25 February 2009, chapter III (IACHR, Annual 

Report 2008), para. 98.  
121 IACtHR, Velásquez-Rodríguez v. Honduras, para. 166. 
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the right to personal integrity, the relevant substantial right of the case.122 Although the 

petitioners did not invoke this right, the Commission could, based on its previous case 

law, have investigated it.123 Maria da Penha was subjected to violence for years during 

her marriage.124 The case does not provide much information on the violence prior to the 

two murder attempts. Supposing that she had reported to the police that she had been 

subjected to domestic violence prior to the two attempts to murder; would such a report 

to the police have been sufficient to trigger state responsibility to prevent further 

violations of Maria da Penha’s right to personal integrity? Since the Commission did 

not examine the right to personal integrity, this part of the state responsibility remained 

uninvestigated.  

The reason to why the Commission did not investigate the duty to prevent in 

relation to the right to personal integrity in the ACHR could be that it did not consider it 

an on-going violation. As explained in the section above, the acts of violence took place 

prior to Brazil’s ratification of the relevant documents and the state could therefore only 

be held accountable for violations that were to be regarded as on-going after the 

ratifications. For natural reasons, the violation of the duty to prevent the acts of violence 

cannot be regarded as on-going after the acts occurred. Against this background it is 

nevertheless hard to understand how the Commission reasoned when it found a 

violation of the obligations in Article 7 of the Convention of Belém do Pará, in relation 

to the non-enforceable rights in the same Convention to a life free from violence and 

personal integrity.125  

                                                
122 Tarre Moser, p. 437–453. 
123 See e.g. IACHR, Emilio Moisés and Rafael Samuel Gómez Paquiyari v. Brazil, Admissibility, Case 

11.016, 5 March 2001, Report No. 44/01, Annual Report of the IACHR 2000, OEA/Ser./L/V/II.111, doc. 

20 rev., 16 April 2001, para. 36, where the Commission investigated possible rights violations on its own 

initiative under the principle of iura novit curia. Later, the Commission established that the inter-

American system does not require that the petitioners identify the specific rights allegedly violated. It is 

for the Commission to do so in its admissibility report. See IACHR, LM et al. v. Paraguay, Admissibility, 

Petition 1474-10, 2 November 2011, Report No. 162/11, Annual Report of the IACHR 2011, 

OEA/Ser.L/V/II, Doc. 69, 30 December 2011, para. 38.  
124 IACHR, Maria da Penha v. Brazil, para. 2. 
125 Ibid, para. 58. 



 41 

The right to personal integrity could however have been examined in relation to 

the obligation to investigate.126 This obligation coincides with the obligations that 

follow from the right to judicial protection and to a fair trial, and must therefore also be 

considered as on-going. Moreover, the Commission could have investigated if there is a 

duty to apply due diligence to prevent, investigate and punish also in relation to the 

ADHR, which was in effect when the events occurred. 127  If so, it could have 

investigated this duty in relation to the right to personal security, enshrined in Article 1 

of the ADHR.128  

 

 Recommendations and Follow-up 4.1.3

The Commission recommended several measures to the Brazilian state, both in terms of 

redress to the victim of the specific case, and more general recommendations aimed at 

system changes. As for redress, the Commission recommended that the criminal 

proceedings against the person responsible for the attempted murder of Maria da Penha 

should be rapidly and effectively completed, that an investigation to determine 

responsibility for the irregularities and unwarranted delays in the proceedings should be 

conducted and that the state should adopt measures to compensate the victim for the 

state’s failure to provide effective remedies for the violence she was subjected to.129  

As for recommendations aimed at system changes, the Commission recommended 

measures to continue and expand the reform process to end the condoning of domestic 

violence and discriminating practices. More specifically, the Commission proposed, 

inter alia, educational measures to train officials in the judicial and police system to end 

the condoning of domestic violence, procedural reform measures to reduce the time 

taken for criminal proceedings and an increase in the number of special police stations 

to address the rights of women.130 

                                                
126 Tarre Moser, p. 447. 
127 IACHR, Maria da Penha v. Brazil, para. 27.  
128 The Commission has repeatedly ruled that the right to personal security includes the right to humane 

treatment and personal integrity. See e.g. IACHR, Ovelário Tames v. Brazil, Merits, Case 11.516, 13 

April 1999, Report No 60/99, Annual Report of the IACHR 1998, OEA/Ser.L/V/II.102, Doc. 6 rev., 16 

April 1999, paras. 39 and 60. 
129 IACHR, Maria da Penha v. Brazil, paras. 61.1-3. 
130 Ibid, para. 61.4. 
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By proposing measures aimed at system changes and education, the Commission 

on the one hand demonstrated a progressive and gender sensitive approach on the state’s 

role in combating the systematic problem of VAW in Brazil. On the other hand, the 

Commission suggested that the Brazilian state should include in the teaching 

curriculums of officials working in the judicial and police system “units aimed at 

providing an understanding of the importance of respecting women and their rights 

recognized in the Convention of Belém do Pará, as well as the handling of domestic 

conflict” and that the Brazilian state should establish alternative mechanisms to “resolve 

domestic conflict in a prompt and effective manner and create awareness regarding its 

serious nature and associated criminal consequences.”.131  

Without denying the importance and need for educational measures aimed at 

attitude changes and alternative procedural mechanism’s to eliminate VAW, it is 

unfortunate that the Commission described domestic VAW as a “domestic conflict”. A 

domestic conflict suggests a situation of disagreement between two people of different 

opinion which occurs within the family or domestic unit. Domestic VAW however, as a 

form of VAW that occurs within the family or domestic unit, is a one-sided act of 

violence. Domestic violence is therefore not a conflict that can be resolved, but rather 

“an offense against human dignity and a manifestation of the historically unequal 

power relations between women and men”.132 The two terms should therefore not be 

used interchangeably in recommendations to states, since the term domestic conflict 

does not adequately address the characteristics of domestic VAW. 

Moreover, teaching curriculums should preferably contain units aimed at 

respecting women’s right recognized in all relevant human rights instruments, and not 

just those recognized in the Convention of Belém do Pará. Seen in the light of the 

historical development of human rights of women, it becomes clear how important it is 

that human rights institutions, such as the Commission, address VAW correctly.  

Nevertheless, the case has had major impact on laws and policies regarding VAW 

in Brazil.133 In 2008, the Commission examined the status of compliance with the 

recommendations and concluded that the Brazilian state had significantly, but not 

                                                
131 Ibid, paras. 61.4 (c) and (e). 
132 Convention of Belém do Pará, Preamble, para. 3. 
133 For a detailed evaluation of the impact of the case, see Spieler, pp. 121–143. 
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completely, carried out the recommendations.134 The Brazilian state reported that the 

person responsible for the crimes against Maria da Penha had been convicted and served 

the penalty, and that Maria da Penha had been granted material reparation.135 Several 

measures had been taken to improve laws and policies with regard to VAW. The 

Brazilian government adopted the Maria da Penha Law in 2006, which among other 

measures criminalized domestic VAW in all its forms, created special courts for 

domestic and family violence and Offices of Ombudspersons for Women.136 The Maria 

da Penha Law had, according to the state, led to mobilization around the question of 

VAW in society and changed attitudes about women victims of violence. Moreover, a 

National Policy For Confronting Violence Against Women was implemented in 2003 

and a telephone service offering legal advice to women subjected to violence had been 

set up.137  

In sum, the Maria da Penha case constituted important progress towards a gender-

sensitive interpretation of VAW as a human rights violation. For the first time, it was 

established that states could be responsible for not taking action to condemn violence in 

the most private of spheres – the home. In addition, it revealed a systematic pattern of 

discriminatory practices of women being subjected to domestic VAW and 

recommended the Brazilian state to take comprehensive measures to address this 

problem. The case brought major change in Brazil, including the adoption of the first 

federal criminal act that specifically focuses on combating VAW by adopting a gender 

perspective. 138  Unfortunately, at the same time, the recommendations partially 

demonstrated a problematic view on the human rights of women and VAW. Moreover, 

the Commission failed to examine all relevant aspects of the states due diligence 

obligation and therefore left questions about the scope of the state responsibility 

uninvestigated.    

 

                                                
134 IACHR, Annual Report 2008, Chapter III, section D, para. 110.  
135 Ibid, paras. 101 and 103.  
136 Ibid, para. 105. 
137 Ibid, paras. 104 and 106. 
138 Spieler, p. 137. 
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4.2 The Cotton Field Case 

 Facts of the Case and the Court’s Assessment 4.2.1

In 2009, the Court delivered its judgment in a case that has received considerable 

attention since it concerned the remarkable and very worrying situation for women in 

the border city of Ciudad Juárez, Chihuahua, Mexico.139 Since the beginning of the 

1990’s, the city had experienced a constant wave of violence against and homicide of 

women. The extreme brutality of the crimes and the inadequate response of the 

authorities leading to impunity, led to strong condemnation by various human rights 

organizations on national, regional and international level.140 Moreover, it resulted in 

several victims taking their cases to the Commission.141 

The subject of the Court’s assessment in this specific case was the disappearances 

and murders of Claudia Ivette González (20 years old), Esmeralda Herrera Monreal (15 

years old) and Laura Berenice Ramos Monárrez (17 years old). Their bodies where 

found on an abandoned cotton field with signs of sexual abuse and other ill-treatment on 

6 November 2001.142 The Commission, which had submitted the case to the Court, 

                                                
139  IACtHR, Case of González et al. (“Cotton Field”) v. Mexico, Preliminary Objections, Merits, 

Reparations and Costs, Judgment of 16 November 2009, Series C No. 205 (IACtHR Cotton Field Case).  
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Arce et al. v. Mexico, Admissibility, Petition 1176-03, 14 March 2006, Report No. 31/06, Annual Report 

of the IACHR 2006, OEA/Ser.L/V/II.127, Doc. 4 rev. 1, 3 March 2007 and IACHR, Lilia Alejandra 

Garcia Andradre et al. v. Mexico, Admissibility, Petition 266-03, 19 March 2012, Report No. 59/12, 
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argued that the state had failed in its obligation to ensure the right to life (Articles 1.1 

and 2 in relation to Article 4 of the ACHR) since it had not adopted measures to prevent 

the murders of the women. Moreover, the Commission argued that the state had failed 

in effectively investigating the disappearances of the women, which subsequently led to 

their murders, and therefore had violated their right to a fair trial and the right to judicial 

protection (Articles 8 and 25 in relation to Article 1 of the ACHR). These failures also 

allegedly constituted violations of the obligation in Article 7 of the Convention of 

Belém do Pará.143 In addition, the intervening representatives of the case alleged that the 

state had violated the right to humane treatment, right to personal liberty and the right to 

privacy (Articles 5, 7 and 11 of the ACHR).144  

The state, on its part, acknowledged the seriousness of the murders and admitted 

to the contextual facts regarding the situation for women in Ciudad Juárez, but denied 

violations of the right to life, humane treatment and personal liberty. It argued that the 

second stage of the investigations, which started in 2004, had rectified previous 

irregularities and that impunity did not exist since the cases where still open.145   

As a preliminary objection, the state argued that the Court did not have 

jurisdiction to determine violations of the Convention of Belém do Pará, due to the 

wording of Articles 11 and 12 of the Convention of Belém do Pará. Article 11 stipulates 

that the Commission and state parties to the Convention may ask the Court for an 

advisory opinion on the interpretation on said convention. Article 12 stipulates that 

petitions regarding alleged violations of Article 7 of the Belém do Pará Convention may 

be lodged to the Commission, which shall consider such petitions in accordance with 

the norms and procedures for lodging and considering petitions. According to the state, 

this expressly implied that the Commission had exclusive competence to try petitions 

under the Convention of Belém do Pará.146  

In order to determine its jurisdiction, the Court applied the interpretation rules in 

Articles 31 and 32 of the Vienna Convention on the Law of Treaties.147  In this regard, 
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147 UN, Vienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 20 January 
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 46 

the Court held that a literal interpretation of aforementioned Article 12 of the 

Convention of Belém do Pará leads to the conclusion that the Commission, when it 

receives a petition, will take action under Article 44–51 of the ACHR.148 Such action 

expressly includes the possibility of submitting a case to the Court.149 Furthermore, the 

Court conducted a systematic and teleological interpretation of the Convention of 

Belém do Pará, as well as a complementary interpretation of the preparatory work of the 

said Convention, and held that these interpretations gave even greater support for the 

conclusion that the Court has jurisdiction over Article 7 of the Belém do Pará 

Convention.150  

After having affirmed its jurisdiction over the Belém do Pará Convention, the 

Court went on to assess the substantial matter of the case. It started by making a 

thorough assessment of the situation for women in Ciudad Juárez, in which it relied 

upon the reports from the different human rights institution and organizations. The 

Court observed that factors such as social inequalities and the proximity of the 

international boarder had contributed to high levels of organized crime, trafficking and 

violence in Ciudad Juárez.  

However, the situation for women was particularly noteworthy and the crimes 

committed against women had several common denominators. The victims were all 

young women aged 15 to 25 years that were students or workers (especially in the 

maquila industry, that is, manufacturing and/or assembly plants) from underprivileged 

backgrounds. The VAW often consisted of disappearances and extreme violence, 

including sexual violence and mutilations, which took place in a culture of gender-based 

discrimination that influenced both the motives and methods of the crime, as well as the 

response of the authorities. Up until 2005, most crimes had not been resolved and the 

murders that included sexual violence presented an even higher level of impunity.151  

Although no reliable data existed on the numbers of murdered women, since 1993 

at least 264 women had been murdered up until 2001, and 379 up until 2005.152 The 

Court considered the number of murdered women, however unreliable, to be alarming. 
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In sum, the Court found that the situation indicated “a complex phenomenon, accepted 

by the state, of violence against women since 1993…”.153  

The three victims of the case, who all fitted the pattern of victims, were abducted 

and killed and suffered psychical ill-treatment and very probably sexual abuse before 

they died. 154 The situation for women in Ciudad Juárez in general, and the just 

mentioned circumstances of the case in particular, led the Court to the conclusion that 

the three women where victims of VAW and that their murders where gender-based.155  

After having defined the crimes as VAW, the Court moved on to the question if 

this violence could be attributed to the state. The Court initially stated that it did not 

have the evidence to support the theory insinuated by the petitioners that state officials 

had participated in the murders. 156  It therefore investigated the state’s possible 

responsibility for failing to comply with the obligation to ensure human rights derived 

from Article 1.1 ACHR and which it considered was reinforced by the Convention of 

Belém do Pará. 157  

To define the due diligence obligation to prevent VAW, the Court investigated the 

international jurisprudence and cited the guidelines provided in this regard by the UN 

Special Rapporteur on VAW.158 It came to the conclusion that the obligation to act with 

due diligence to prevent VAW requires that states must adopt comprehensive measures 

to comply with the obligation. More specifically, the due diligence obligation requires 

an appropriate legal framework that is enforced effectively and a comprehensive 

preventive strategy that prevents risks factors and strengthen institutions that can 

provide an effective response when VAW has occurred. States should also adopt 

preventive measures in specific cases in which it is clear that certain women may be 

victims of violence.159  
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Even though the responsibility to prevent is one of means and not results, the few 

measures adopted by the state prior to the deaths of the victims were, according to the 

Court, not sufficient.160 Among the measures taken by the state was the creation of the 

Office of the Special Prosecutor for the Investigation of the Murders in Ciudad Juárez in 

1998. Other preventive measures presented to the Court by the state could not be 

assessed, either due to lack of information or due to the fact that the measures were 

adopted after the murders of the three women. The Court specifically concluded that the 

failure to adopt a general policy, which could have been initiated already in 1998, when 

the National Commission of Human Rights warned of the pattern of VAW in Ciudad 

Juárez, was a breach of the obligation to prevent.161 

However, the Court stressed that the state cannot be held responsible for every 

human rights violation perpetrated by private individuals. The state’s responsibility is in 

this regard “conditional on its awareness of a situation of real and imminent danger for 

a specific individual or group of individuals and the reasonable possibility of 

preventing or avoiding that danger. In other words, even though the juridical 

consequence of an act or omission of a private individual is the violation of certain 

human rights of another private individual, this cannot be attributed automatically to 

the State, because the specific circumstances of the case and the discharge of such 

obligation to guarantee must be taken into account.”.162  

The Court applied these criteria on two time periods of the case: Before the 

disappearance of the victims and before the discovery of the bodies. Regarding the first 

period, the Court held that the state could not be held responsible for failure to prevent 

the disappearances, since it could not be established that the state at this time knew of a 

real and imminent risk for the victims in the case. The Court held that the context in 

Ciudad Juárez indeed imposed a greater responsibility on the state to protect the women 

who were at special risk of being subjected to violence, but this did not mean that the 

state was responsible for “any unlawful act against such women”.163  

 However, the Court held that the state could be held responsible for failure to 

prevent for the period after the disappearance and before the discovery of the bodies. 
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The state was at that time aware of a real and imminent risk that the victims would be 

subjected to sexual abuse, ill-treatment and killed, since the victims’ next of kin had 

reported the disappearances to the police and since the state was aware of the general 

situation for women in Ciudad Juárez. The context in which the disappearances took 

place moreover gave rise to an obligation of strict due diligence, requiring exhaustive 

search activities and immediate action from the authorities.164 Such measures had not 

been taken by the Mexican state, which had not done more than carrying out formalities 

and taking statements.165 The Court concluded that the failure to apply strict due 

diligence to prevent the danger violated Articles 1.1 and 2 of the ACHR and Articles 7 

(b) and 7 (c) of the Convention of Belém do Pará, in relation to Articles 4.1, 5.1, 5.2 and 

7.1 of the ACHR.  

The Court also investigated the state’s responsibility with regard to its obligation 

to investigate the murders after the bodies where found. The Court held that for the state 

to comply with its due diligence obligation it has to initiate, ex officio, a serious, 

impartial and effective investigation as soon as the authorities are made aware of the 

facts aiming at establishing the truth and to capture, prosecuting and subsequently 

punish the perpetrators. Moreover, the Court established that this obligation has a wider 

scope where a woman is killed, ill-treated or deprived of her personal liberty and this 

takes place in a general context of VAW. To define this wider scope, the Court applied 

principles from the European Court of Human Rights (ECHR) regarding racially 

motivated attacks, which it regarded could be equally applied to VAW. Hence, the 

investigation should be pursued with vigor and impartiality, “having regard to the need 

to reassert continuously society’s condemnation of racism and to maintain the 

confidence of minorities in the ability of the authorities to protect them from the threat 

of racist violence”.166  
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The Court pointed to several irregularities in the investigation, such as the 

handling of evidence, lack of taking into account the context of VAW in Ciudad Juárez, 

delay in the investigations and the lack of investigations of the negligence of the public 

officials.167 This led the Court to conclude that impunity existed in the case and the state 

was held responsible for failure to comply with the obligation to investigate, as part of 

the obligation to guarantee the right to life, personal integrity and personal liberty of the 

victims. For the same reasons, the state was held responsible for the violation of the 

right to access to justice and to effective judicial protection (Article 8.1 and 25.1 of the 

ACHR) in relation to Article 1.1 and 2 thereof and Article 7 (b) and 7 (c) of the 

Convention of Belém do Pará, to the detriment of the victims’ next of kin. The Court 

additionally found that the suffering endured by the next of kin due to the obstacles they 

faced in their pursuit of justice violated their right to personal integrity (Article 5.1 

ACHR) and amounted to degrading treatment (Article 5.2 ACHR).168 The failures to 

prevent and investigate the murders of the victims were, according to the Court, 

especially serious in relation to the two victims who were children. The Court therefore 

held that the state had also violated the rights of the child (Article 19 ACHR).169 

The Court further concluded that the violence to which the victims were subjected 

constituted discrimination.170 The culture of discrimination that pervaded Ciudad Juárez 

influenced the fact that murdering women was not perceived as a significant problem 

requiring immediate and comprehensive action on part of the state. Furthermore, when 

reporting the disappearances, the victims’ next of kin were met with attitudes and 

comments from the officials which suggested that the cases would not be dealt with 

urgently, such as that the victim “had run away with her boyfriend” or questions about 

the victims’ sexual preferences. Such stereotyping, held the Court, becomes one of the 

causes and consequences of VAW, since it contributes to maintaining the subordination 

of women.171 The state had therefore also violated the obligation not to discriminate in 

Article 1.1 of the ACHR, in relation to the obligations to guarantee the rights in Articles 

4.1, 5.1, 5.2 and 7.1, 7.1 and 25.1 thereof.  
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 Analysis of the State Responsibility Assessment of the Case 4.2.2

The Cotton Field case has been largely recognized as a landmark ruling with regard to 

the protection of the human rights of women in general and VAW in particular within 

the inter-American system. The case constitutes the first case where the Court 

confirmed state responsibility for acts of VAW by private actors. Moreover, for the first 

time, the Court made a thorough gender-sensitive investigation of the circumstances of 

the case, taking in to account the general context of VAW and the specific vulnerability 

of girl-children. Although the Court had already applied the Convention of Belém do 

Pará in a previous decision, it finally and undoubtedly made it clear that it has 

jurisdiction over the Convention.172 This clarification sends an important signal to future 

petitioners with claims regarding VAW.173  

Unlike the Commission’s investigation of the violations in the Maria da Penha 

case, the Court investigated the due diligence obligation to prevent and investigate 

VAW in relation to substantive rights. It could therefore provide important clarifications 

on what is required of the state to prevent and investigate violations of the right to life, 

humane treatment, personal integrity and personal liberty, when these violations 

constitute VAW. The Court established that the due diligence to prevent VAW 

comprises specific measures, such as the adoption of an appropriate legal framework 

that is applied effectively and a strategy on how to prevent risk factors and strengthen 

important institutions. The due diligence obligation to prevent VAW consequently 

provides for a comprehensive prevention duty that extends from the prevention of the 

risk factors to an effective response when VAW has occurred.  

However, for a state to be considered responsible for private acts of VAW, the 

failure to adopt these comprehensive preventive measures is not enough. In other words, 

the due diligence obligation requires states to adopt comprehensive measures to prevent 

VAW, such as a general policy to combat VAW, but failure to comply with this 

obligation does not per se mean that the state is responsible for a private act.    
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The Court laid down three criteria to determine state responsibility for private 

acts: (1) awareness of a situation of real and imminent risk (2) that threatens a specific 

individual or group of individuals and (3) reasonable possibility of preventing or 

avoiding the danger. These criteria were originally developed by the ECHR and had 

been used by the Court in previous cases concerning massacres and indigenous peoples’ 

right to life and property.174  

When applying the criteria, the Court found that the state was responsible for not 

preventing the violations of the abovementioned substantial rights in relation to the 

period before the discovery of the bodies, but not in relation to the period prior to the 

disappearances. Only during the former period could it be established that the state 

knew of a real and imminent risk for the three victims.  

The Court’s application of the criteria to the circumstances of the case might at 

first sight appear a bit strict, since it only imposes state responsibility for the lack of 

preventive measures to find the victims alive, but not for the lack of measures to prevent 

their disappearances. The state did know that certain women were at special risk of 

being subjected to violence since they were overrepresented among the victims. The 

women at special risk, among those the victims, were young, underprivileged women in 

Ciudad Juárez who where either workers or students. Thus, the state could have been 

held responsible for not adopting preventive measures aimed at reducing the risk factors 

for this group of women. 

Such a broad interpretation would however risk imposing an unreasonable or at 

least unclear burden on the state, since the connection between the lack of preventive 

measures and the private act of VAW in some cases can be rather weak. The Court’s 

reasoning implies that for the risk to be real and imminent, it must be aimed at a smaller 

group in which every individual faces a concrete risk of being subjected to violence. 

The group “young, underprivileged women in Ciudad Juárez that are either workers or 

students” is too wide and hard to distinguish in order for the state to have the possibility 
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of preventing every act by a private individual aimed at someone in that group.175 It 

shall be recalled that the state is still obliged to adopt measures to reduce the risk factors 

for the women, even if failure to do so will not lead to responsibility for a specific 

criminal act.  

The failure to act with due diligence to prevent further violations once the state 

became aware that the three victims had disappeared, in combination with its awareness 

of the extreme situation, however triggered the state responsibility and imposed an even 

stricter obligation to act with due diligence. This implies that the more general 

obligations, including the effective application of appropriate legal frameworks and 

adoption of preventive strategies, would not have been enough to avoid responsibility. 

In addition to this, the relevant authorities needed to act immediately to find out the 

whereabouts of the victims by undertaking exhaustive search activities.  

The Court consequently established an advanced procedure to determine the scope 

of the due diligence obligation to prevent VAW, comprised of three dimensions: 

requirements for the state to comply with its general obligation to prevent VAW, 

criteria for determining state responsibility in a specific case and requirements for 

handling a situation where strict due diligence has occurred. Through these steps, the 

Court greatly contributed to clarifying the scope and meaning of the state responsibility 

for private acts of VAW.176 

The Court also made a thorough investigation of the obligation to investigate 

violations of substantial rights when these constitute VAW. It concluded that the 

comprehensive failures to investigate the murders of the victims constituted violations 

of both the substantive rights of the victims and the procedural rights of the victims’ 

next of kin. In this regard, the Court clarified the difference between the obligation to 

investigate violations of substantive rights and violations of procedural rights due to 

lack of investigation. When a state is held responsible for violations of procedural 

rights, it is held responsible for not bringing justice and redress to the victim. But when 

a state is held responsible for violations of substantive rights due to failure to 

investigate, it is held responsible for, to some extent, having assisted the act of a private 
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individual that violates the substantive rights of another individual.177 The act is assisted 

by the state since its failure to investigate human rights violations increases the risk of 

impunity, which in turn facilitates the execution of these acts. Even though the 

responsibility is based on the same omission, it is thus an important distinction in 

outlining the state’s role in private acts of VAW. 

By applying the ECHR’s jurisprudence regarding racially motivated attacks to 

establish a wider scope of the obligation to investigate, the Court took into account the 

special needs of women as a vulnerable group. Even though women, unlike ethnical 

minorities, are not a minority in society, the historical unequal power relations between 

women and men require specific measures in a comparable way. Since women 

experience lack of effective protection of their human rights, as clearly demonstrated by 

the lack of action and degrading attitudes of the officials of the Mexican authorities in 

this case, an effective investigation certainly is of particular importance to maintain the 

confidence of women in the ability of the authorities to protect them.  

For the first time the Court made an in-depth examination of the link between 

discrimination and VAW and declared that VAW constitutes a form of 

discrimination.178 This led the Court to several important conclusions with regard to the 

state responsibility. The Court concluded that the comments made by the public 

officials constituted stereotyping and a form of discrimination. Moreover, the Court 

followed the reasoning in the Maria da Penha case that the existence of a general pattern 

of state tolerance and an ineffective judicial system with regard to VAW constitutes 

discriminatory practice. The Court held that the indifference shown by the authorities 

perpetuates the situation of VAW and contributes to impunity. In this sense, the state 

was responsible for reproducing the violence, in violation of the relevant substantive 

rights. The Court carefully pointed out that the state violated the obligation not to 

discriminate in relation to the substantive rights because the indifference reproduces the 

violence, without prejudice to the fact that the indifference alone constitutes 

discrimination regarding access to justice.179 The Court did not however investigate the 

                                                
177 IACtHR, Cotton Field Case, para. 291. 
178 Tiroch, Katrin, Violence Against Women by Private Actors: The Inter-American Court’s Judgment in 

the Case of Gonzalez et al. (”Cotton Field”) v. Mexico, Max Planck Yearbook of United Nations Law, 

Vol. 14, 2010 (Tiroch), p. 398. 
179 IACtHR, Cotton Field Case, para. 400.  



 55 

possible situation of multiple discrimination. As already mentioned, most victims of 

VAW in Ciudad Juárez had two things in common besides being women; they were 

young and came from underprivileged backgrounds. The Court could therefore have 

investigated the specific vulnerability of this group of women and how it would have 

affected the state obligations and responsibility. For instance, ensuring safe 

transportation for female students or women working in maquilas could have been a 

reasonable measure required by the due diligence obligation in this extreme situation. 

The Court did indeed point out that the state had a greater responsibility to protect 

women who were at special risk of being subjected to violence in Ciudad Juárez, but it 

did not specify what that greater responsibility meant. This could have been clarified 

through an analysis of multiple forms of discrimination.      

The Court used a wide range of international case law and binding and non-

binding instruments dealing with women’s rights to establish the state responsibility. By 

interpreting the ACHR in the light of these sources, the Court ensured awareness of the 

gender-specific elements of the case and thus an interpretation of the ACHR that is 

effective also for the protection of women’s human rights.180   

 

 Reparations and Follow-up 4.2.3

The Court ordered comprehensive reparation measures and established groundbreaking 

principles with regard to a gendered perspective on reparations.181 In this regard, the 

Court held that in cases of structural discrimination, reparation measures aimed at 

restoring the victims to the situation they were in before is not enough. In that case, the 

situation of discrimination would be allowed to prevail. Reparations in cases of 

structural discrimination must instead be aimed at changing and rectifying the situation, 

by identifying and eliminating the factors that cause discrimination.182  

The Court therefore ordered, inter alia, that the Mexican state should continue 

standardizing all protocols, manuals and other documents used to investigate crimes 

relating to the disappearance, sexual abuse and murders of women in accordance with 
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international standards and based on a gender perspective.183 The Mexican state had in 

2003 implemented the so-called Alba Protocol, which provided a mechanism for 

immediate action and coordination among authorities when women went missing in 

high-risk areas, such as Ciudad Juárez. The Court ordered that the Alba Protocol should 

be improved by, inter alia, removing the criterion that makes it applicable only to 

“high-risk” disappearances defined by specific characteristics such as when “it is 

certain that [the women] had no reason to abandon their home”.184 Moreover, the 

Mexican state was ordered to continue implementing permanent education programs for 

public officials on human rights with a gender perspective to ensure due diligence in 

cases of VAW, to conduct an education program for the general population in the state 

of Chihuahua, to create a website with updated information on all disappeared women 

in Chihuahua and to create a database with personal information of disappeared women 

and DNA and tissue samples from their next of kin in order to facilitate the location of 

the missing person.185  

The Court did however not grant the Commission’s and the victims 

representatives’ request of a comprehensive, coordinated and long-term national policy 

to ensure the prevention and investigation of cases of VAW, as well as the prosecution 

and punishment of those responsible. The Mexican state argued that it had already 

adopted such a policy and referred to legal and policy measures taken between 2001 and 

2009. The Court held that it did not have sufficient information to measure the 

effectiveness of these measures, and that the Commission and the representatives had 

not provided sufficient information to prove that the measures did not constitute such a 

policy.186  

This conclusion have been criticized by scholars arguing that it is not reasonable 

to request that the Commission or the representatives should prove why the measures 

taken by the Mexican state are not able to prevent further violations. The Court should 

instead have asked the state to provide the Court with evidence of such a policy and 

how it effectively can be expected to prevent further violations.187 This is an important 
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point, since a national comprehensive policy would have the best chance of 

transforming the situation for women. Structural change reasonably requires 

transformative measures, both legal and non-legal, to be taken at every sector of society. 

By rejecting this request due to non-sufficient information, the Court lost an opportunity 

to evaluate the measures taken by Mexico and ensure the full transformative potential of 

case.188  

The Court also ordered reparations focused on the individual victims of the case. 

The Court held that the state should compensate the victims’ next of kin for both 

pecuniary damages (loss of earnings and consequential damages) and non-pecuniary 

damages (moral damages). 189 Moreover, the Court awarded satisfaction and 

rehabilitation measures to the victims, by requesting that the Mexican state should 

publish the judgment, publically acknowledge international responsibility, erect a 

monument in the memory of the victims and provide for physical and mental health 

rehabilitation for the victims.190 The Mexican state was also ordered to investigate, 

prosecute and punish those responsible, not only as an obligation deriving from the 

legal framework, but also as a guarantee of non-repetition and as a reparation 

measure.191  The investigation should be conducted with a gender-perspective, which the 

Court defined inter alia as an investigation that includes specific lines of inquiry 

concerning sexual assault, regular access to case files for the victim’s family members 

and that it is conducted in accordance with international standards by officers that are 

highly trained in addressing gender-based violence.192 The failures of the public officials 

to carry out their due diligence obligation should also be investigated.  

In May 2013, the Court issued a resolution on the monitoring of compliance with 

the judgment.193 The Court concluded that the Mexican state had complied partially with 

the reparations, for instance by having demonstrated that it had published the judgment, 
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continued with the standardization of protocols and other documents used in 

investigations and with the implementation of permanent education programs.194 The 

Court however held that the state still had not complied with investigating, prosecuting 

and punishing those responsible for the deaths of the victims, investigating the failures 

of the public officials, investigating the harassment of the victims’ next of kin, adapting 

the Alba Protocol, creating a database with relevant information of the disappeared 

women and to provide for rehabilitation for the victims’ next of kin.195 The Court will 

continue monitoring the compliance with the remaining reparations and it remains to be 

seen if the Mexican state will reach full compliance.  

The international attention brought to the situation of VAW in Ciudad Juárez and 

the Court’s judgment in the Cotton Field case, have resulted in the Mexican state 

adopting several measures to address the severe situation of VAW in the country.196 

However, the situation of VAW does not seem to have improved. On the contrary, it has 

been reported that VAW has increased during recent years and that situations similar to 

the one in Ciudad Juárez have emerged in the surroundings of Mexico City.197 The high 
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levels of VAW in Mexico must bee seen in the light of the general human rights crisis 

the country is currently experiencing, with an impunity rate of 98 per cent of all crimes, 

corruption and organized crime as obstacles to the enjoyment of human rights.198 The 

effect of this grave crisis affects vulnerable groups, such as women, disproportionally.199 

In this sense, the improvement of the situation of VAW, and accordingly full 

compliance with the reparations in the Cotton Field case, is depending on the 

development of the situation for human rights in general in the country. The importance 

of continued monitoring and follow-up by international human rights bodies, such as 

the Commission and the Court, cannot in this regard be underestimated.   

 

4.3 The Case of Jessica Lenahan v. United States 

 Facts of the Case and the Commission’s Assessment 4.3.1

In 2011, the question of state responsibility for acts of domestic violence was again 

subject to the Commission’s assessment. This time, the matter concerned a petition 

presented against the United States on behalf of Jessica Lenahan (formerly Gonzales) 

and her three deceased daughters.200  

After having divorced her husband Simon Gonzales, Jessica Lenahan obtained a 

restraining order to protect herself and her daughters from her ex-husband’s aggressive 

and violent behavior. The restraining order ordered Simon Gonzales to keep a distance 

of at least 100 yards away from Jessica Lenahan’s house. Moreover, it restricted Simon 

Gonzales’ right to spend time with his daughters to mid-week dinner visits to be 
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previously arranged by Jessica Lenahan and Simon Gonzales, and to alternating 

weekends. On the reverse side of the restraining order, the law enforcement officials 

were given the order to “use every reasonable means to enforce the restraining 

order”.201 

One day, Simon Gonzales arrived to the house of Jessica Lenahan and her 

daughters and took the children with him. Jessica Lenahan called the police at least 

eight times to report that her daughters were missing and that she thought that her ex-

husband had taken them in violation of the restraining order.202 As a response to the 

phone calls, the police dispatched two officers to drive around looking for Simon 

Gonzales. After having informed a police officer that she had learned that Simon 

Gonzales had taken their daughters to Denver, the officer answered that he did not 

consider the restraining order violated and “at least you know where your children are 

right now”.203 Subsequently, Jessica Lenahan turned up at the police station to express 

her concerns. The visit resulted in the filing of a missing person report and an officer 

was ordered to send out an “attempt to locate” Simon Gonzales to other jurisdictions. 

The officer had at the time of the culmination of the events however failed to do so, 

since she did not have knowledge of the procedure.204 Later that night, Simon Gonzales 

drove up to the police station and started shooting at the station. The police responded 

with gunfire that resulted in the killing of Simon Gonzales. The three daughters where 

later found shot to death in the back of Simon Gonzales truck.205  

After these tragic events, Jessica Lenahan took domestic legal action against the 

police department, claiming that her due process rights had been violated since the 

police had failed to enforce the restraining order. The case was ultimately tried by the 

Supreme Court of the United States, which rejected her claims, stating that the 

restraining order did not give Jessica Lenahan a personal entitlement of police 

enforcement of her restraining order.206 

In the proceedings before the Commission, the petitioners claimed that the United 

States had violated several provisions in the ADHR, since it had failed to act with due 
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diligence to protect Jessica Lenahan and her daughters from the domestic violence 

perpetrated by her ex-husband by failing to enforce the restraining order, provide a 

remedy for this failure and conduct a proper investigation of the deaths of Jessica 

Lenahan’s children.207  

The United States on its part claimed that its authorities acted in accordance with 

the law and that they did not have the information claimed by the petitioners available at 

the time of the events. Furthermore, the state contested that the ADHR contains a 

provision that stipulates a due diligence obligation to prevent crimes by private actors.208  

Of particular interest in this case is the question if the United States, which has 

neither ratified the ACHR nor the Convention of Belém do Pará, has an obligation to act 

with due diligence to protect women from domestic violence perpetrated by a private 

actor deriving from the ADHR. Among the rights invoked in the case were the right to 

equality before the law and the obligation not to discriminate (Article II ADHR), the 

right to life (Article I of the ADHR) and the right to special protection (Article VII of 

the ADHR).  

The Commission started its assessment in Article II of the ADHR. In this regard, 

the Commission referred to its earlier case law stating that all fundamental rights and 

freedoms contain a state obligation to adopt measures to guarantee the effective 

enjoyment of rights.209 With regard to Article II of the ADHR, this means that measures 

should be adopted to ensure the equal application of the law for all without 

discrimination. One example of such measures highlighted by the Commission is the 

examination of existing legal framework to ensure that they comply with the principles 

of equality and non-discrimination.210  

Furthermore, the Commission emphasized that gender-based violence is one of 

the most extreme and pervasive forms of discrimination against women. The 

Commission then referred to international and regional case law, in which a link 

between discrimination, violence and due diligence has been recognized, implying that 

a failure of a state to act with due diligence to protect women from violence, constitutes 
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a form of discrimination and denies women the right to equality before the law.211 

Consequently, the Commission came to the conclusion that domestic violence violates 

the right to non-discrimination in ADHR, since it constitutes an extreme form of 

discrimination. The Commission concluded that the state obligations enshrined in 

Article II of the ADHR, comprise the obligation to prevent and eradicate VAW, which 

under certain circumstances may lead to state responsibility for acts by private actors.212 

The breach of this obligation, held the Commission, may also give rise to violations of 

other rights, such as the right to life.213  

After having consulted international and regional instruments and case law, the 

Commission concluded that there exists a broad consensus to use the due diligence 

principle to determine the scope of the state responsibility with regard to VAW.214 

Consequently, the Commission found that the due diligence standard could be used to 

determine the scope of the state’s obligation under the ADHR.  

The Commission then used the theory of real and imminent risk to determine if 

the state was responsible for failure to prevent the domestic VAW. The Commission 

found that the issuance of a restraining order signals to the state that there exists a risk 

of harm from domestic violence on part of the restrained party. In this sense, the 

restraining order represents an assessment of risk and a form of state protection.215 The 

existence of the restraining order, of which the state was aware, therefore signaled to the 

state that Jessica Lenahan and her daughters were in a situation of real and imminent 

risk upon the breach of that order. It moreover gave a signal of what actions were 

expected from the state, since it ordered the law enforcement officials to act diligently 

and to either arrest or seek a warrant to arrest the person, if they receive information that 

indicate a probable violation of the restraining order.  

When made aware of the existence of the restraining order through Jessica 

Lenahan’s repeated calls, the police should have initiated an investigation to find out 

whether the order had been violated. Were that the case, they should have arrested or 
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sought a warrant for the arrest of Simon Gonzales. The Commission noted that there 

existed a national manual on how to act in relation to restraining order, which was not 

followed by police department. The Commission considered the police department’s 

response to be at best “fragmented, uncoordinated and unprepared” 216 , which 

demonstrated that the state apparatus was not organized, coordinated and ready to 

protect the victims from domestic violence by correctly implementing the restraining 

order. The state had therefore, although recognizing the necessity to protect Jessica 

Lenahan and her daughters, failed to act with due diligence to protect them. This failure 

constituted a violation of the right to equal protection and non-discrimination in Article 

II of the ADHR, as well as the right to judicial protection in Article XVIII of the 

ADHR.  

Moreover, for the same reasons, the state failed to protect the life of the daughters 

and their right to special protection as girl-children, in violation of Article I and VII of 

the ADHR. The due diligence obligation requires that the officials in charge have 

competence about domestic violence and how it risks affecting children. In this regard, 

the state should have been aware of the internationally recognized strong connection 

between domestic violence and fatal violence perpetrated by parents. The officials 

should therefore have acted immediately to protect the girl-children.217  

The Commission then investigated the victims’ right to judicial protection (Article 

XVIII ADHR).218 The Commission held that compliance with this right requires that the 

state, when it has failed to protect women from violence, initiates an investigation 

without delay in order to identify the systematic failures that led to the violation, as well 

as the failures of the public officials involved. The Commission concluded that the state 

had not provided any information regarding the initiation of an investigation to 

determine individual responsibility on part of the public officials and that it therefore 

had not shown that it had fulfilled its duties in this regard.  

Moreover, the state had failed to conduct a proper investigation of the deaths of 

Leslie, Katheryn and Rebecca Gonzales and to communicate the results of such an 

investigation to their family, even though more than eleven years had passed since their 

murders. This violated the family’s right to know the truth, as part of the right to 
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judicial protection. The Commission underscored that compliance with the obligations 

derived from the right to judicial protection is crucial for sending a message to the 

society that violence against girl-children “will not be tolerated and will not remain in 

impunity, even when perpetrated by private actors”.219 The state was therefore held 

responsible for having violated the right to judicial protection, both for not having 

investigated the systematic failures to enforce the restraining order and for failure to 

investigate the deaths of the three victims.    

 

 Analysis of the State Responsibility Assessment of the Case 4.3.2

The ADHR does not, unlike the ACHR and the Convention of Belém do Pará, contain a 

specific article that stipulates the state obligation to respect and ensure rights. However, 

the Commission has repeatedly, in line with the longstanding development in 

international human rights law, interpreted the ADHR to require positive action from 

the states to ensure rights.  

In the Lenahan case, the Commission established that the due diligence obligation 

can be used to determine the scope of these positive obligations in the ADHR with 

regard to cases of VAW. It was thus clarified that the special measures that need to be 

taken in order to protect women from violence are not dependent on the application of 

Belém do Pará or the case law that derives from the ACHR. The decision therefore 

strengthens the UN Special Rapporteur on VAW’s conclusion that the duty to act with 

due diligence to prevent and respond to VAW, whether it is perpetrated by public or 

private actors, is a rule of customary international law.220 This further implies that 

traditional human rights instruments can (and should) be applied in a so-called gender-

sensitive way independent of the application of special instruments. 

Unlike the assessment in the Maria da Penha case, the Commission this time 

investigated the obligation to prevent in relation to the substantive rights to life and the 

right to non-discrimination. This led the Commission to further develop the theory of 
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real and imminent risk, by establishing that the issuance of a restraining order implies 

that the state is aware of there being a risk that the holder of the order will be subjected 

to domestic violence if the order is violated. If the state is given any information which 

suggests that the order might be violated, the risk turns imminent and the state must 

immediately investigate the situation. If the investigation leads to the presumption that 

the order has been violated, the state must consequently act with due diligence to 

prevent violence. The actions that could have reasonably been expected by the state 

were laid down by the restraining order, and the public officials should have understood 

that they should have enforced the order by either arresting or seeking a warrant for the 

arrest of the aggressor.221 By establishing that a restraining order is a state recognition of 

a risk of domestic violence and that it must be enforced effectively, the Commission 

strengthened the importance of such orders in protecting women from violence.  

The state was held responsible for not having investigated the structural failures 

which led to the failure to enforce the restraining order, and for the irregularities in the 

investigation of the deaths of the victims. The Commission did however not examine 

the duty to investigate in relation to the right to life, but dealt with this obligation only 

under the right to judicial protection. Even though the Court in the Cotton Field case 

made it clear that the failure to investigate a crime can constitute both violations to the 

obligation to guarantee substantive rights and violations of procedural rights, the 

Commission did not examine this part. Nevertheless, the Commission stressed the 

importance of investigating violence against girl-children in order to send a message to 

society that the state will not tolerate such violence or leave it in impunity. If the 

Commission in its turn had sent a message to the state that failure to conduct a 

conscientious and competent investigation of violence against girl-children would lead 

to responsibility for violation of the right to life, this point would have been reinforced. 

 

 Recommendations and Follow-up 4.3.3

The Commission recommended the United States to conduct a serious, impartial and 

exhaustive investigation of the deaths of Leslie, Katheryn and Rebecca Gonzales, as 

well as an investigation regarding the systematic failures that resulted in the failure to 

enforce the restraining order and ensure full reparations to the victims. On a policy 
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level, the United States was recommended to adopt legislation, regulations and training 

to ensure the adequate enforcement of restraining orders and adopt various reform 

measures to raise awareness to the mechanisms of domestic violence.222 

Several factors make the question of compliance with the Commission’s 

recommendation both interesting and complicated. Although the Commission and the 

Court have established that the ADHR has been incorporated in the OAS Charter, and 

that it therefore is legally binding, this has been rejected by the United States.223  Nor 

are the Commission’s recommendations legally binding and the tendency from the U.S. 

government has previously been to ignore them.224 Additionally, the Commission’s 

report challenges the jurisprudence in the United States, as demonstrated by the 

Supreme Court’s judgment regarding the Lenahan case, which implies that the 

government has no constitutional obligation to protect individuals from private acts of 

violence.225 

In its annual report from 2012, the Commission however concluded that the 

United States had partially complied with the recommendations.226 Indeed, the United 

States pointed out that it disagreed with the Commission’s conclusions in the report and 

maintained its view that it does not consider itself to be bound by the ADHR or by 

human rights instruments that it has not joined. Nevertheless, it emphasized its 

commitment to preventing domestic violence and pointed to several measures taken to 

enhance the existing legal framework in line with the recommendations.227  

Among other measures, the United States implemented special victims’ assistants 

in local law enforcement agencies as well as training programs, both aimed at 

improving the enforcement of restraining orders and the response to VAW.228 The 
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measures taken by the United States have demonstrated compliance mainly with regard 

to the policy and reform recommendations. It has however failed to comply with the 

recommendations aimed at providing justice and redress for the victims, claiming lack 

of domestic legal authority.229 In 2013, the petitioners reported to the Commission that 

few concrete steps have been taken by the state to comply with the recommendations.230  

Although the United States is far from full compliance with the recommendations, 

the case has brought awareness of the problem of domestic VAW in the country. 

Moreover, the case has been used by women’s rights advocates to promote change and 

create domestic legal solutions on how to fully implement the Commission’s 

recommendations.231 Thus, despite the challenges for compliance outlined above, the 

case holds potential of influencing domestic frameworks to better combat and respond 

to domestic VAW.  

 

4.4 Conclusions  

The three cases presented and analyzed in this section demonstrate that states can now 

clearly be held responsible for inaction or failure to protect women from violence 

perpetrated by private actors in the inter-American system. To avoid responsibility the 

states must carry out its obligations to prevent, investigate and punish VAW perpetrated 

by a private actor with due diligence. Not only is the due diligence standard codified in 

the Convention of Belém do Pará, but it also derives from a broad international 

consensus. The case law of the Court and the Commission has contributed with 

important clarifications with regard to the scope of the due diligence obligation in 

relation to VAW. Without denying the importance of the Commission’s contribution to 

this development, both through decisions and reports, the Cotton Field judgment has 

special significance in this regard. The findings regarding the state obligations in 

relation to private acts of VAW can be summarized as follows: 
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The obligation to act with due diligence to prevent VAW requires that the whole 

state apparatus stands ready to deal with VAW both on a structural and individual level. 

On a structural level, it requires the adoption of an appropriate legal framework and 

prevention policies and practices that are enforced effectively. The prevention policies 

shall be aimed at preventing risk factors, changing gender norms and stereotypes which 

negatively effects women’s enjoyment of human rights and strengthening relevant 

institutions. Moreover, the state shall make sure, through educational measures, that 

relevant public officials have knowledge of the special mechanisms of VAW and thus 

are capable of understanding its seriousness and how it affects vulnerable groups, such 

as girl-children.232 On an individual level, the state must adopt preventive measures 

when it is evident that certain women or girls may be subjected to violence.233 What 

measures that are appropriate will naturally depend on the circumstances of the case, 

but they shall be aimed at preventing violence. With regard to cases that involve reports 

of missing women in a context of disappearances and murders of women, this 

obligation is even stricter and requires exhaustive search operations during the first 

hours and days.  

However, for the state to be held responsible for a violation of a substantive right 

due to failure to prevent a private act of VAW, the requirements of the theory of real 

and imminent risk must be met. The purpose of these criteria is to delineate the state 

responsibility to situations where the state could have had a real chance to prevent the 

violence if it would have acted with due diligence. More than bringing clarity to the due 

diligence obligation, it thus helps distinguishing the state responsibility from the 

criminal activity of individuals. 234  After all, the purpose of international state 

responsibility for private acts of VAW is not to hold the state responsible for the act 

itself, but for failing to adopt the necessary measures to prevent these practices and to 

demonstrate state condemnation.  

The obligation to act with due diligence to investigate cases of VAW requires the 

initiation without delay of an impartial, serious and effective investigation aimed at 

determining the truth and prosecuting and punishing the perpetrators. The investigation 

must be conducted to avoid impunity and the repetition of these acts. This includes 
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investigating any state failure due to state structures or individual actions of public 

officials. If the violence takes place in a general context of VAW, an even stricter 

obligation to investigate arises, which requires that the investigation is conducted with 

vigor and impartiality in order to reassert society’s condemnation of VAW. 

Furthermore, the investigation of a specific case must consider the possible connections 

to the general context, instead of just investigating it as an isolated event. Although 

these findings clarify what measures that are required by the state in cases of VAW, it 

should be emphasized that what constitutes sufficient reasonableness in preventive 

measures and seriousness in response of a violation depends on the specific 

circumstances of the case.235 This flexibility of the due diligence concept obstructs full 

predictability, but at the same time provide an important tool for taking into account the 

special characteristics of different forms and settings of VAW.   

In the Cotton Field case, the Court confirmed the already existing jurisprudence 

on the obligation to investigate in relation to substantive rights. Even though an 

obligation to investigate also derives from procedural rights, the recognition that failure 

to comply with this obligation may also constitute a violation of substantive rights is 

important in cases of VAW. More than holding the state responsible for not being able 

to provide an effective justice system, it highlights how the state, by not investigating 

properly, maintains an environment that is conducive to VAW and thereby facilitates 

the execution of these acts. It sends a message to the state of the seriousness of failures 

to investigate VAW, since it is certainly more severe for a state to be held responsible 

for not being able to guarantee the right to life or humane treatment than procedural 

rights. Unfortunately, the Commission has failed to apply this obligation correctly, as it 

only has treated failures to investigate as violations of procedural rights. 

In the three cases, the link between discrimination and VAW has played an 

important role in determining the state responsibility for private acts of VAW. This link 

is of great importance for an interpretation of the general human rights instruments that 

is effective for protecting women. To effectively protect women from violence it is not 

sufficient to combat the act of violence itself, but also necessary to combat all 

discriminatory practices women suffer in patriarchal societies. In addition, VAW 

constitutes discrimination per se, which means that it requires the state to take measures 
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regardless of how men are treated.236 Through the case law of the Commission and the 

Court, it has been established that discriminatory state practices in cases of VAW are in 

violation with the state’s international obligations, violating both the obligation not to 

discriminate and the obligation to prevent.237  

When examining the state responsibility, it is important to see how the different 

state obligations interrelate. As held by the Commission in the Maria da Penha case, a 

general pattern of judicial ineffectiveness constitutes discriminatory state practice. It 

also constitutes a failure to prevent VAW since society sees no willingness by the state 

to effectively sanction such acts, which creates an environment that is conducive to 

VAW. Furthermore, it may constitute failure to investigate the crime in a specific case. 

In the same sense, the elements of avoiding impunity and the repetition of acts 

comprised in the obligation to investigate also have a preventive effect.  

Another important relationship is that between the Convention of Belém do Pará 

and the general human rights instruments. The Court began to explore this relationship 

in the Cotton Field case when it held that the state obligations enshrined in Article 1.1 

of the ACHR are reinforced by the Convention of Belém do Pará. This implies that the 

Convention of Belém do Pará is complementary to the general human rights 

instruments, and should be used in combination with these. The Convention of Belém 

do Pará thus ensures that the special characteristics of VAW are taken into account in 

the interpretation of the state obligations in relation to the rights enshrined in the general 

documents. Such an interpretation makes sure that the Convention of Belém do Pará is 

used to strengthen the rights of women instead of marginalizing them. 

All three cases have revealed that the violations of the victims’ rights were 

allowed to take place due to systematic failures in the state apparatus and discriminatory 

practices. To address these problems, the recommendations given to the states have not 

only concerned the victim’s right to restoration, but have also been of more general 

concern, aiming to change societal norms and the organization of the state apparatus to 

better respond to cases of VAW. The Court’s departure from previous jurisprudence on 

reparations aiming at restitution, to a jurisprudence that aims at transformative redress 

in cases of structural discrimination, is specifically important in this regard. Even 

though the Court delineated the state responsibility for preventing VAW through the 
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theory of real and imminent risk, the reparations in the individual case included 

comprehensive measures to change the discriminatory situation. The Court thus ensured 

a way to enforce the more general obligations to prevent VAW. To some extent all 

cases have had impact on domestic change, even though full compliance with the 

recommendations and reparations has yet to be reached. 

In sum, the first three cases to deal with state responsibility in relation to private 

acts of VAW have established important precedents regarding the scope of this 

responsibility. In the following chapter it will be analyzed what opportunities and 

challenges this development brings for future case law.    
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5 The Way Forward  

5.1 Opportunities and Challenges 

Although the three cases analyzed in the previous chapter brought significant 

clarification on the state obligations and responsibility for acts of VAW by non-state 

actors, there is more to be done to develop a comprehensive jurisprudence in this 

regard.  

The theory of real and imminent risk brought clarity to when a state can be held 

responsible for lack of preventive measures, yet some questions remain to be answered. 

The theory requires that the state has knowledge of a real and imminent risk. In the 

Cotton Field case, the reports of the disappearances of the three victims’ to the police, in 

combination with the state’s awareness of the context in Ciudad Juárez, determined the 

state knowledge of a real and imminent risk that the victims would be subjected to ill-

treatment and killed. 238  In the Lenahan case, the restraining order represented 

knowledge of a risk on part of the state. The report to the police regarding the violation 

of that order made that risk real and imminent.239 These cases indicate that something 

more than a police report is necessary to determine knowledge of a real and imminent 

risk for an individual or a group of individuals. The context in Ciudad Juárez was both 

extreme and very well-documented. How will the Commission and the Court rule in a 

case where there is almost no documentation of a context of discrimination and 

VAW?240 And could other circumstances than the existence of a restraining order, such 

as knowledge of previous aggressive behavior of an aggressor, be sufficient to establish 

state knowledge in cases of domestic VAW? Even though this assessment will 

ultimately depend on the specific circumstances of a case, more analysis is needed to 

outline this requirement to determine state responsibility in order to provide guidelines 

for the state and thereby better protection for women.  

The context of VAW in Ciudad Juárez was of central significance in determining 

all components of the state’s obligations and responsibility in the Cotton Field case. As 

already mentioned, the circumstances defining the context in Ciudad Juárez were in 
                                                

238 IACtHR, Cotton Field Case, paras. 282–283.  
239 IACHR, Lenahan v. United States, para. 143. 
240 Celorio, p. 859. 
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many regards extreme and imposed on the state a reinforced duty to prevent and 

investigate. It will be interesting to see how the organs will rule in less grave situations 

of VAW. It has been noted that the Court, by using the word “context” to describe the 

situation in Ciudad Juárez241, opened for the possibility to apply the precedents of the 

judgment to cases that do not present as many unifying tendencies.242 The word is 

broader and harder to define than the word “pattern” used by Commission and the 

petitioners243, which is more precise and places higher demands on similarities in how 

the discrimination and violence is manifested. VAW is seldom isolated events and a 

flexible interpretation of concepts such as “context of discrimination” is needed to 

provide a comprehensive protection of women from violence. Moreover, defining the 

concept “structural discrimination” will be important for determining reparations since 

it is in such situations the jurisprudence of transformative redress is applicable. 

The Commission and the Court now also have the opportunity to continue 

developing the obligation to investigate from a gender perspective. In the Cotton Field 

case, the Court ordered an investigation with a gender perspective as part of the 

reparations, but did not discuss it directly in relation to the components of the obligation 

to investigate. Moreover, the organs should continue examining the “wider scope” of 

the obligation to investigate in cases where the VAW takes place in a general context of 

VAW. In the Cotton Field case, the Court held that the wider scope implies that it is 

particularly important that the investigation is pursued with vigor and impartiality in 

order to reassert and maintain women’s confidence in the ability of authorities to protect 

them from violence. But what does that mean in terms of concrete measures and how 

does it differ from the regular scope of the obligation to investigate? Ensuring an 

investigation that includes a gender perspective could be one such measure. An 

investigation that is conducted with a gender perspective includes, inter alia, officials 

that are trained in dealing with gender-based discrimination and VAW. Having such 

officials conducting the investigation would reduce the risk that discriminatory 

practices, such as stereotyping, influence the investigation and would thereby contribute 

to impartiality. This would certainly contribute to reasserting women’s confidence in 

                                                
241 See e.g. IACtHR, Cotton Field Case, paras. 144 and 231. 
242 Celorio, p. 857. 
243 See e.g. IACtHR, Cotton Field Case, paras. 2 and 250. 
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authorities. Such criteria should however reasonably also be part also of the regular 

scope to of the obligation to investigate.    

Furthermore, it is important that the organs continue to explore the different state 

obligations enshrined in the Convention of Belém do Pará and their relationship to the 

general human rights instruments. This analysis has so far mainly focused on the 

obligations enshrined in Article 7 (b) and (c) of the Convention of Belém do Pará. 

Hopefully, the continued analysis will include an in-depth assessment of the other 

provisions of that article and how they interrelate.  

Moreover, it is important to shed light on the relationship between the obligations 

comprised in Article 7 and those comprised in Article 8 and 9 of the Convention of 

Belém do Pará. I can only agree with Celorio in that to fully understand the Convention 

of Belém do Pará, its articles must be interpreted together.244 The preventive nature of 

the obligations enshrined in Article 8 and the obligation to take special account to 

vulnerable groups in Article 9 are of direct significance to the interpretation of Article 7. 

Although the Court concluded in the Cotton Field case that it does not have jurisdiction 

over Articles 8 and 9, it underlined that the different Articles of the Convention of 

Belém do Pará can be used to interpret it and other inter-American instruments.245 Such 

interpretations will hopefully provide the states with further legal guidance on the link 

between discrimination, VAW and the obligation to act with due diligence. More 

specifically, this means elaborating further on what measures are effective to prevent 

and respond to societal norms that are based on the inferiority of women compared to 

men, as part of the obligation to prevent VAW.  

Hopefully, future case law will also provide the opportunity to elaborate further 

on multiple forms of discrimination, i.e. discrimination on several grounds such as sex, 

ethnicity, age, social class and sexual orientation, and how it affects the state’s 

obligations and responsibility. In the Cotton Field and Lenahan cases, the Court and the 

Commission examined the need for special protection of girl-children, but it is 

important that other forms of intersecting discrimination are analyzed.246 In this regard, 

                                                
244 Celorio, para. 856. 
245 IACtHR, Cotton Field Case, para. 79. 
246 The Court has decided two cases regarding rape by state agents where the victims where indigenous 

women. In its analysis, the Court took into account how language barriers negatively affected the 

indigenous women’s right to access to justice. See IACtHR, Case of Fernández-Ortega et al. v. Mexico, 
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the organs also have the opportunity to shed light on the relationship between the 

Convention of Belém do Pará and the principles of non-discrimination and equality 

before the law, enshrined in Articles 1.1 and Article 24 of the ACHR.   

 

5.2 Violence Against Women as Torture 

Another important issue in setting the standards for state responsibility for private acts 

of VAW is the question if VAW under certain circumstances can constitute torture. 

VAW often include acts of inhumane treatment that may result in severe psychical pain 

and/or mental suffering, which actualizes the human right to humane treatment that 

comprises the prohibition on torture. Even though this right has been applied in cases of 

VAW, the inter-American organs have not yet engaged in an analysis to define the ill-

treatment.   

The traditional international definition of torture is found in the UN Convention 

against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment 

(CAT), which defines torture as: “any act by which severe pain or suffering, whether 

physical or mental, is intentionally inflicted on a person for such purposes as obtaining 

from him or a third person information or a confession, punishing him for an act he or 

a third person has committed or is suspected of having committed, or intimidating or 

coercing him or a third person, or for any reason based on discrimination of any kind, 

when such pain or suffering is inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or other person acting in official capacity”.247 This 

definition requires some form of state participation. Even though it is not mentioned 

directly in the definition of torture, the same requirements for imposing responsibility 

for the crime of torture are stipulated in the Inter-American Convention to Prevent and 

Punish Torture (CIPST).248  
                                                                                                                                          

Preliminary Objection, Merits, Reparations and Costs, Judgment of 30 August 2010, Series C No. 215, 

paras. 199–201 and IACtHR, Case of Rosendo-Cantú and other v. Mexico, Preliminary Objection, Merits, 

Reparations and Costs, Judgment of 31 August 2010, Series C No. 216, paras. 183–185.   
247 Convention against Torture and Other Inhumane or Degrading Treatment or Punishment adopted on 

10 December 1984, entered into force 26 June 1987, UN Treaty Series, Vol. 1465 No. 24841 (CAT), 

Article 1.   
248 CIPST, Article 3: “The following shall be held guilty of the crime of torture:  

a. A public servant or employee who acting in that capacity orders, instigates or induces the use of 
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The requirement of state participation has been heavily criticized by feminist 

scholars as being designed from a male perspective and that it, as such, constitutes one 

of the clearest examples of the public/private dichotomy in international human rights 

law.249 Even though women are also being subjected to torture in the hands of state 

officials, they are more likely to suffer abuse in the hands of a private individual. A 

definition of torture that requires some kind of state involvement therefore results in 

less protection for women, since torture is widely considered as one of the most severe 

crimes that can be committed and has received the status of jus cogens.250  

There are several human rights treaties, including the ACHR, which expressly 

prohibits torture but does not contain a definition of it.251 When interpreting these 

documents, both the Court and the ECHR have established definitions of torture which 

do not require an element of participation or acquiescence by public officials.252 One of 

these decisions is the Court’s judgment in the case Bueno Alves v. Argentina. The Court 

established three elements for an act of ill-treatment to be considered torture: (1) an 

intentional act (2) that causes severe psychical or mental suffering (3) that is committed 

with a specific goal or purpose.253 It should also be noted that the UN Committee 

Against Torture, in its General Comment No. 2 stated that a state can be held 

responsible for consent or acquiescence to torture, if it fails to exercise due diligence to 

prevent, investigate, prosecute and punish an act of torture perpetrated by a private 

actor, that it knew or had reasonable ground to believe was being committed.254 

                                                                                                                                          
torture, or who directly commits it or who, being able to prevent it, fails to do so.  

b. A person who at the instigation of a public servant or employee mentioned in subparagraph (a) orders, 

instigates or induces the use of torture, directly commits it or is an accomplice thereto.” 
249  See e.g.: Copelon; Charlesworth, Chinkin & Wright, pp. 628–630; and Edwards, Alice, The 

‘Feminizing’ of Torture Under International Human Rights Law, Leiden Journal of International Law, 

Vol. 19, No. 2, 2006.  
250 Jus cogens is an international norm from which no derogation is allowed. This means that a treaty that 

conflicts with a peremptory norm (or jus cogens) is void; see the Vienna Convention, Article 53.   
251 ACHR, Article 5.2, ICCPR, Article 7, ECHR, Article 3. 
252 IACtHR, Case of Bueno Alves v. Argentina, Merits, Reparations and Costs, Judgment of 11 May 2007. 

Ser. C No. 164 (IACtHR, Bueno Alves v. Argentina) and European Court of Human Rights, Ireland v. the 

United Kingdom, Application No. 5310/71, Judgment of 18 January 1978, para. 167.  
253 IACtHR, Bueno Alves v. Argentina, para. 79. 
254 UN Committee Against Torture, General Comment No. 2 on implementation of Article 2 by States 

Parties, UN doc. CAT/C/GC/2, of 24 January 2008, para. 18.  
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Although not legally binding, this General Comment opens for a wide interpretation of 

acquiescence to torture, that is very similar to the criteria for determining state 

responsibility for failure to prevent, laid down by the Court through the theory of real an 

imminent risk in the Cotton Field case.255 

A definition of torture that differs from the literal interpretation of CAT has 

thereby emerged in international law. The International Criminal Tribunal for the 

former Yugoslavia has consequently held that the definition in the CAT cannot be 

regarded as a provision of customary law.256 The elements of torture that, according to 

the Tribunal, are uncontentious and therefore have the status of customary international 

law and jus cogens257 are identical to the criteria laid down by the Court in Bueno Alves 

v. Argentina.258 Since the element of state involvement is disputed it cannot be regarded 

as part of the jus cogens.259  

This international development was taken into consideration in judge Cecilia 

Medina Quiroga’s concurring opinion to the majority’s decision in the Cotton Field 

case. She established that following the Court’s own criteria in Bueno Alves v. 

Argentina and the development referred to above, the difference between torture and 

other acts of ill-treatment lies in the severity of the act.260 In this regard, she held that the 

first and the third criteria of Bueno Alves v. Argentina can be found in other forms of ill-

treatment, but the second criteria is what distinguishes torture. Furthermore, she held the 

Court is not bound by the definition in the CIPST, but should interpret ACHR 

                                                
255 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 17, Tarre 

Moser, pp. 451-452, Copelon, p. 357.  
256 International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Dragoljub Kunarac 

and Zoran Vukovic, Trial Judgment, IT-96-23-T & IT-96-23/1-T of 22 February 2001 (ICTY, Prosecutor 

v. Dragoljub Kunarac and Zoran Vukovic), paras. 482-483.   
257 It is well-established that the prohibition on torture has the status of jus cogens in international law. 

Kretzmer, David, Torture, Prohibition of, in: Wolfrum, Rüdiger (ed.), The Max Planck Encyclopaedia of 

Public International Law, 2008, online edition, MPEPIL 880, 1 May 2007, paras. 6-7.  
258 The three elements are “(1) Torture consists of the infliction, by act or omission, of severe pain or 

suffering, whether psychical or mental (2) This act or omission must be intentional (3) The act must be 

instrumental to another purpose, in the sense that the infliction of pain must be aimed at reaching a 

certain goal”, ICTY, Prosecutor v. Dragoljub Kunarac and Zoran Vukovic, para. 483.  
259 ICTY, Prosecutor v. Dragoljub Kunarac and Zoran Vukovic, para. 484. 
260 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 3.  
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independently, taking into account that the established jus cogens provides the best 

protection for victims of torture.261   

The Court indeed found a violation of Article 5.2 of the ACHR, which contains 

the prohibition of ill-treatment in the form of torture, or cruel, inhumane or degrading 

punishment or treatment. However, judge Medina criticized the majority for not 

engaging in an analysis on how to define the ill-treatment to which the victims were 

subjected. As the difference between torture and other ill-treatment lies in the severity 

of the act, judge Medina argued that nothing prevented the Court from identifying the 

ill-treatment in the case as torture. In this regard, she pointed to the facts established by 

the Court that the victims suffered serious physical injuries and probably sexual abuse 

before they died.262 The Court, for example, held that this treatment consisted of “such 

cruelty that it had to have caused her severe physical and mental suffering”.263 

In the light of the requirements on torture previously established by the Court, the 

international development in this area, the fact that the Court found a violation of the 

right to humane treatment and the statements about the severity of the suffering of the 

victims, it is remarkable that the Court did not discuss how to define the ill-treatments.  

A discussion of torture would have been relevant also in the Maria da Penha case. 

But since the Commission failed to even identify the right to humane treatment as 

relevant for the case, the question of defining the ill-treatment remained uninvestigated. 

Severe domestic VAW meets all the requirements laid down in Bueno Alves v. 

Argentina. Like the traditional perception of torture, domestic VAW often involves 

some kind of physical violence, which usually escalates over time.264 Like torture, 

domestic VAW includes a psychological component, comprising threats, manipulation, 

isolation, creation of stress and other methods that are designed to break the victims 

will.265 Together, the physical and psychological components result in profound mental 

                                                
261 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 16. 

Compare the principle that stipulates that human rights provisions shall not be interpreted in a way that 

restricts rights enshrined in other human rights instrument, enshrined in: CIPST, Article 16; CAT, Article 

1.2; ACHR, Article 29 (b) and ICCPR, Article 5 (2). 
262 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 8.  
263 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 219. 
264 Copelon, p. 311. 
265 Ibid, p. 315. 
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suffering for the victim. Moreover, domestic VAW, as well as other forms of VAW, has 

the purpose or effect of perpetuating the victim’s inferior status as a woman.266 

The legal implications are the same regardless of how the ill-treatment is defined. 

State responsibility for torture or other ill-treatment both end in a condemnation of the 

state due to a violation of Article 5.2 of the ACHR. But there are other important 

implications of defining the ill-treatment. First of all, to acknowledge the severity and 

extent of a victim’s suffering is an important part of the restitution.267 Second, the 

classification of an act as torture has a greater stigma assigned to it than other forms of 

ill-treatment.268 A state that is held responsible for failure to prevent torture, has failed 

to prevent one of the most heinous crimes that can be committed. 269 Third, the 

recognition that private acts of VAW under certain circumstances can constitute torture 

implies that these violations would rise to a level of jus cogens. Such recognition would 

hopefully lead to a stronger international condemnation of, in particular, domestic VAW 

and contribute to raise public awareness about these issues.270 It would moreover signal 

that the private sphere is as important as the public sphere, and thereby constitute a big 

step in international law towards recognizing that the ill-treatments traditionally 

suffered by women are as serious as the ill-treatment traditionally suffered by men.  

Finally, although this thesis covers state responsibility for private acts of violence 

within the inter-American system, it is worth mentioning that if severe VAW were to be 

treated as torture under CAT, this would implicate that the provisions on universal 

criminal jurisdiction and claims for compensation in domestic courts would be 

applicable on private torturers. Moreover, the CAT provision on non-refoulement would 

apply to a woman who has left her country and who is in danger of being subjected to 

gender-based violence (that amounts to torture) if she returns.271   

                                                
266 Ibid, p. 330. 
267 Tiroch, p. 403. 
268 IACtHR, Cotton Field Case, Concurring Opinion of Judge Cecilia Medina Quiroga, para. 2.  
269 Tiroch, p. 403. 
270 Tarre Moser, p. 453. 
271 The provision on non-refoulement reads as follows: “No State Party shall expel, return ”refouler” or 

extradite a person to another State where there are substantial grounds for believing that he would be in 

danger of being subjected to torture”, CAT, Article 3.1. 
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The Court failed to define the violence in the Cotton Field case as torture. For all 

the reasons presented above, hopefully the Court and the Commission will not miss the 

next opportunity to recognize that severe private acts of VAW can constitute torture. 
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6 Concluding Remarks  

Although the inter-American human rights system, and especially the Court, can be 

criticized for having started to address the human rights of women very late, the three 

cases analyzed in this thesis constitute important progress in the protection of women 

against violence. It is now beyond doubt that states in the Americas can be held 

responsible for not having acted with due diligence to protect women from violence 

perpetrated by private actors.  

Through the concept of due diligence, the Court and the Commission have 

identified concrete measures required by the states in order to comply with their 

obligations and avoid responsibility in relation to VAW perpetrated by private actors. 

Although the circumstances of the specific case are decisive to determine if a state has 

acted with due diligence, these decisions provide important guidelines for states. In this 

regard, the legal analysis on the link between the structural discrimination women 

suffer, the violence they are subjected to and how the state can contribute to either 

perpetuating or eliminating this cycle has been one of the most important contributions 

of the jurisprudence of the Commission and the Court.  

Hopefully, the organs of the system will take advantage of these precedents in 

order to develop a jurisprudence that provides a comprehensive protection for women 

against violence. In this regard, the principles laid down in the cases need to be tried on 

cases dealing with less gross human rights violations. At the same time, it should be 

recognized that severe forms of VAW can constitute torture and consequently that what 

differs torture from other forms of ill-treatment is the severity of the act.  

The challenge ahead will be to ensure effective implementation of the standards 

laid down in the decisions in order for them to reach the lived reality of women in the 

region. The new standards on transformative redress bring the opportunity for the 

organs of the system to trigger structural reform which challenges discrimination in the 

region. However, none of the states have yet demonstrated full compliance with the 

recommendations and reparations. The inter-American human rights system has a 

unique possibility to monitor compliance through the Court’s and the Commission’s 

follow up mechanisms, the Commission’s mandate to conduct country visits and issue 

country and thematic reports and the MESCVI. Although reaching full compliance will 

require a strong commitment of the states, the continuance of using these mechanisms is 
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crucial to putting pressure on states in order to ensure women protection from private 

acts of violence.   
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