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Abstract 

This thesis engages and scrutinizes critiques of rights developed in Critical Legal Studies schol-
arship and critical international law theory, specifically as formulated in the works of prominent 
and influential legal theorists Duncan Kennedy and Martti Koskenniemi, and draws on them to 
grapple with the changes that Swedish refugee and asylum policy went through during the 
fall/winter of 2015 and 2016. During this period, a series of drastic and far-reaching restrictions 
were enacted. Despite this, the Swedish government could still, albeit under immense criticism, 
claim a status for their policies as respecting human rights and adhering to the principles of 
international law. Against this background, the purpose of this study is to examine anew, using 
works of Kennedy and Koskenniemi, the relationship between the concept of human rights on 
the one hand and politics on the other, and how this relationship can be observed to have been 
(re)negotiated during the policy shift in Sweden. The thesis also raises the question of whether 
any general or uniform assessment of rights discourse is available in the works of the chosen 
theorists, and if so, of what this consists. The results show that the indeterminacy and contin-
gency of rights frameworks, which is pointed to by both theorists, provides a suitable perspec-
tive from which to view the flexibility of the discourse, but this perspective is also seen as 
partially inadequate and in need of being supplemented with an account of what, or who, effects 
actual policy outcomes and thus determines the social meaning and contents of human rights. 
The theoretical tools developed by Koskenniemi help explain how the structural biases of the 
deciding institutions, the Swedish government and the EU, contribute to the re-definition of the 
content of refugee rights. Further, it is argued that both theorists have some difficulty in ex-
pounding in any clear and unambiguous way just what consequences their critiques might have 
for how rights discourses can and should be approached. An engagement with asylum and ref-
ugee rights from a critical legal theory perspective was thus shown as offering both problems 
and possibilities. 
 
 
Keywords: critical legal studies, international law, human rights, Duncan Kennedy, Martti Koskenniemi, 
refugees, asylum, jurisprudence. 
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Chapter 1: Introduction 

 

Marla Daniels: - The tree that doesn't bend, breaks, Cedric.  
 
Lt. Cedric Daniels: - Bend too far, you're already broken.  
 
 

- From HBO:s “The Wire” 

 

1.1. Background 

The fall of 2015 saw a shift in the asylum and refugee policy and rhetoric of the Swedish gov-
ernment that was remarkable in its swiftness. In little over four months, Swedish prime minister 
Stefan Löfvén went from stating to the participants of a Refugees Welcome rally that “my Eu-
rope doesn’t build walls” to, by issuing a carrier sanction ordinance, making it practically im-
possible to seek asylum in Sweden without identification.1 In the months leading up to the iden-
tification ordinance, several restrictions and limitations had been enacted that together amount 
to a significant turnaround in the direction of the Swedish refugee and asylum policy.   
 
Notably, this fundamental change in policy by the government was carried through seemingly 
within the confines and limits of the human rights framework, never stepping outside its bound-
aries: the government could still claim that their policies respect human rights and adhere to the 
principles of international law. The concept of human rights, then, shows itself to have the 
capacity to accommodate several political and moral outcomes very different from one another.  
 
Prior to the increase in September of the number of people seeking asylum in Sweden, the 
Green Party had in its election manifesto stated that it would never make it harder for people to 

                                                
1 “Under carrier sanction legislation, carrier personnel are obliged to control migrants’ documentation 
at the point of embarkation, and to deny boarding to undocumented migrants. In this respect, private 
carrier personnel become a first instance immigration control, having to deal not only with migrants, but 
also with asylum seekers who may be in need of international protection.” Rodenhäuser (2014), p. 223. 
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come to Sweden. When its spokesperson Åsa Romson, now acting in the capacity of Deputy 
Prime Minister, presented the ordinance that effectively closed the Swedish border against Den-
mark to persons without identification, including children, she said that the party still stands by 
that promise:  
 

We’re still standing by that. I can see how that is hard for people to understand, but when reality 
looks like it does we have to make sure that Sweden can return to having humane and dignified 
asylum policies as soon as possible. 2 
 

Restrictions in the right to asylum, in other words, are required in order to secure the very same 
right. What can this seemingly paradoxical figure of thought tell us about the concept of human 
rights? What resources can be employed to illuminate what is at play here? 
 
These developments highlight a need to critically examine the relationship between the nature 
of human rights, a concept both ethical and juridical, and what in broad terms can be construed 
as politics or the political. An apt framework for this task is the one developed in the tradition 
of legal philosophy that has become known as Critical Legal Studies (CLS). The CLS move-
ment developed in the United States the 1970s as a critic of much legal scholarship at the time, 
and a part of its task was to undertake a critique of rights and the theorization of the role of 
politics in rights discourse and language. The movement has subsequently spread beyond the 
North American academic environment in which it evolved to inform and inspire critical ex-
aminations of international law in other contexts, such as Europe, and its influence can be seen 
in the “New Stream” or “New approaches” to international law scholarship that has emerged 
over the last few decades. This study proceeds from the assumption that the apparent conceptual 
instability, flexibility or plasticity of the human rights rhetoric which has become so salient in 
the recent Swedish developments, this capacity to sanction many different political realities, 
can be illuminated when put in dialogue with the critique of rights developed within CLS dis-
course and with the recent developments in international law scholarship. 
 
One often-discussed topic in these traditions concerns the determinacy, or lack thereof, of law 
and rights. Is the concept of rights simply too susceptible to interpretation and political influ-
ence to be able to determine political outcomes in any decisive or meaningful way? Certainly, 
the opposite question could be asked: is the problem rather that of human rights law being in a 
sense ”too determinate” in its regional and national codifications to the point of a troubling lack 

                                                
2 “Vi står fortfarande upp för det. Jag förstår att det är svårt för andra att förstå det, men när verkligheten 
ser ut som den gör måste vi säkra att Sverige så fort som möjligt kan återgå till att ha en human och 
värdig asylpolitik”. Dagens Nyheter (2015) ”Romson – ID-kontroller inte brott mot asylrätten”. 
http://www.dn.se/nyheter/politik/romson-id-kontroller-inte-brott-mot-asylratten/ (Accessed 2016-01-
21). 
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of adaptability to changing circumstances? Do human rights open political spaces only to some 
alternatives, namely liberal legalistic ones, while simultaneously foreclosing them to others?3 
 
Regardless of how one answers such questions, the issue remains: Isn’t a certain degree of 
flexibility in human rights frameworks necessary for them to be practically workable? Is it un-
avoidable? If so, beyond what point are human rights too flexible, to the point of losing their 
specificity and determinate, identifiable content? How far can they be “bent” without “break-
ing”? 
 
Not only have the terms “refugee rights” and “the right to asylum” in Sweden shown themselves 
capable of housing very different political practices over a short period of time, but the varia-
tions and local interpretations across Europe of the contents of these rights also differ signifi-
cantly. This apparent flexibility of the notion of rights may lead one to “lose faith” in the con-
cept altogether, and, against the power of other political forces, cause one to deem it simply 
unworkable as a means to achieve progressive or humanitarian political ends. This is an expe-
rience of “doubt”, of disenchantment, that has been described by Duncan Kennedy as a “virus”. 
The critique of rights developed within Critical Legal Studies can be seen as a deliberate culti-
vation of this virus. But how far has this virus spread? Has the concept of rights become infected 
by it to the point of being unsalvageable? Theoretical and strategical questions thus merge: if 
doubt arises about rights, what consequence does this have for how they can be employed in 
the service of social goals?  
 
While a disenchanting critique of rights may lead to a soberer, albeit somber, appreciation of 
the realities of human rights law and thus a “truer” idea of the international order, is its value 
of a purely epistemic nature? Couldn’t it be argued, as is done by Jack Donnelly, that human 
rights are a “utopian ideal” and a “moral vision”, a horizon of good which we should aspire to 
“fuse” with political practice? 4 And wouldn’t any realist critique then at best simply miss the 
point and at worst undermine our best shot at a close-to-universal language for articulating goals 
common to all of humanity? While a better understanding of how things are certainly seems a 
good enough objective, it does make sense to ask in service of what political, social or moral 
ends critique is articulated. This is especially true when the critique is seen by its originators as 
an explicit part of a radical political project.  
 
The Swedish public have reacted in a variety of different ways to the policy changes. Human 
rights organizations and refugee networks have fiercely criticized the government’s policies 

                                                
3 Namli (2014), p. 21f. 
4 Donnelly (2003), p 15.  



 7 

and demonstrations have been organized regularly, and there has been a sense, both domesti-
cally and abroad, of waking up to the reality of having to reassess the image of Sweden as a 
“humanitarian superpower”. If the human rights framework for protecting refugees has within 
a very short time shown itself flexible and allowing of several political programs significantly 
different from one another, what of these reactions by part of the general public? How are the 
often surprised and at times indignant responses of a big part of the public and civil society – 
activists, human rights organizations, scholars, dissenting politicians – to be understood? Is the 
indeterminacy of rights really ”news”, and if so, why? 
 
The above points to an urgent need to examine how the relationship between the concept of 
human rights and “ordinary” politics has been (re)negotiated in the events in Sweden during 
the fall and winter of 2015 and 2016. This study aims to do so from the standpoint of critical 
legal theory, the focus of which has most often been precisely that of understanding the role of 
politics in law and, by extension, rights. 

1.2. Aims and research questions 
This study seeks to scrutinize critiques of rights found within the Critical Legal Studies tradition 
and critical international law scholarship. In doing so, it has a double aim. The first is to examine 
what resources can be found within the CLS school of legal philosophy to account for the shifts 
in meaning and content of human rights brought about by the changes in Swedish refugee and 
asylum policies of 2015 and 2016. I strive to do so by critically engaging the works of two 
prominent and influential legal theorists, Duncan Kennedy and Martti Koskenniemi. While I 
consider the application of the theories to the Swedish policy shift as contributing to the under-
standing of it, and thus as having an analytical value of its own, it is chiefly to be seen as a part 
of the larger aim, namely the analysis of the critical legal theories themselves. 
 
The critical legal discourse has problematized the concept of rights in many different ways. A 
natural continuation of this first line of inquiry, it seems, would be to ask what consequences 
the critique can be thought to have for the viability or strategic instrumentality of utilizing hu-
man rights framework for the furthering of certain political projects. Despite this, there seems 
to be some reluctance among critical scholars to spelling out what the consequences of the 
critique might be for those wishing to engage political processes using rights language. A se-
cond aim of the thesis is therefore to examine whether any general or uniform assessment of 
rights discourse is available within the works of the chosen theorists, and if so, of what this 
consists. I see this second objective as a rather natural continuation of the first, and it could 
perhaps be summed up in the somewhat naïve question, “What’s the point of critique?”. 
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In the CLS critique, the relationship between rights and what can be broadly termed “the polit-
ical” is theorized. David Kennedy has pointed out that much of international legal theory has 
operated with a very state-centered idea of politics, and that much critical scholarship has 
sought to disrupt and reformulate this focus.5 The concept of the political has of course been 
construed in many different ways and it is of no small importance how this notion is understood. 
Yet, the political has often seemed to enter legal philosophy chiefly as a negative, as something 
into which purportedly purely legal argument collapses. Sometimes described as “policy”, 
sometimes “morality”, and sometimes even as simply a matter of the “legislative”, CLS authors 
seem to manage to stay rather vague on the topic of the character of this extralegal sphere. In 
seeking to fulfill the aims and answering the two research questions of this thesis, the question 
of how the analyzed theorists construe their notion of the political, or extralegal, when it inter-
acts with the notion of rights, will be continuously present. While Koskenniemi has stated that 
he simply isn’t concerned with analysis of “the political”, the figure of an extralegal sphere is 
still invariably present in his work.6  
 
The research questions that this thesis thus seeks to answer are the following: 
 

1) What resources can be found in the critique of rights developed within the critical legal 
theories of Duncan Kennedy and Martti Koskenniemi to grapple with the recent changes 
in Swedish asylum and refugee policy? How can the susceptibility of rights to many 
different political programs be explained from the vantage point of the critical legal 
discourse? 

2) What is the general assessment, if any such is at all available, of rights in the works of 
Kennedy and Koskenniemi? Are rights viewed as a tenable program for progressive 
social change, or more seen as a hindrance to that endeavor? 

1.3. Materials and delimitations 
This thesis engages and scrutinizes the critique of rights developed in the works of Duncan 
Kennedy and Martti Koskenniemi. Why these two theorists, rather than any others? The choice 
of Kennedy is suitable for the purposes of this thesis since his work contains a clearly stated 
and influential critique of rights, and further because he is considered a founder and inspirer of 
the CLS movement. As such, his works have been frequently referenced and discussed and his 
particular form of rights critique has largely set the tone for subsequent critiques, which is why 
he is a suitable candidate to “represent” CLS in a study such as the one at hand.7 However, his 

                                                
5 David Kennedy (1988), pp. 8-9. 
6 Koskenniemi (2001), p. v. 
7 Alan Hunt goes as far as stating that ”It is not entirely flippant to notice that a preliminary test of 
whether an article or book is to be regarded as falling within the critical movement is whether it carries 
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critique is mainly focused on constitutional rights as found in the American domestic setting, 
which is why the analysis of human, i.e. international, rights in a European context would ben-
efit from being supplemented with theoretical perspectives that explicitly concern themselves 
with the human rights regime of international law and its institutions. Precisely such perspec-
tives are found in the works of Koskenniemi, whose theorizations of international law, in many 
ways a continuation and extension of the CLS project, have become widely influential. The 
tradition of which Koskenniemi is part, the New Stream or New Approaches to international 
law, is vast and could of course have offered other candidates viable for a study of this kind. 
What makes Koskenniemi preferable over others, such as the hugely influential David Kennedy 
and his analysis of the “dark sides” of humanitarianism and human rights movements, is that 
Koskenniemi’s argument remains fairly close to the form of legal doctrinal analysis that CLS 
has revolved around. 
 
Since both of the chosen theorists have been prolific writers on a wide range of topics over the 
last three decades, I have limited the investigation to the examination of those texts in their 
respective corpuses that 1) explicitly treat the concept of rights and 2) explore the relationship 
between rights argument/language and what could rather haphazardly be called “politics” or 
general political discourse. These texts are, by Kennedy, the monography A Critique of Adju-
dication: Fin de Siècle8 and the article “The Critique of Rights in Critical Legal Studies”9, and 
by Koskenniemi, the anthology The Politics of International Law10 as well as the articles ”The 
Politics of International Law"11, ”The Politics of International Law - 20 Years Later”12, and 
”Human rights, Politics, and Love”13. In section 2.2. I discuss how these texts have been ap-
proached. 
 
As for the time-frame of the examined changes in Swedish asylum policies, this reaches from 
September 6, 2015, when prime minister Löfvén at a Refugees Welcome rally made his remarks 
about his Europe not building walls, to January 4, 2016, when the carrier sanction ordinance 
came into effect. This time-frame enables the analysis to commence at the point when the Swe-
dish policies were at their “most generous” and generally in line with many concerns of human 
rights NGOs and refugee networks, and end when the most far-reaching restrictions were en-
acted. 
 

                                                
an attribution to Duncan Kennedy!” Hunt (1986), p. 2, n. 5. Since there are right critiques that point in 
other directions, the results in this study are of course not exhaustive as regards CLS, but should merely 
be considered “representative”. 
8 Kennedy (1997). 
9 Kennedy (2002). This article is a revised version of two chapters in A Critique of Adjudication. 
10 Koskenniemi (2011). 
11 Koskenniemi (1990). 
12 Koskenniemi (2009). 
13 Koskenniemi (2001). 
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On October 23, the government and the Opposition came to an agreement that, among other 
things, the residence permits given to asylum seekers (excluding resettlement or “quota” refu-
gees, families with children, and unaccompanied children) should be issued on a temporary 
basis.14 On November 12 the government ordered the reintroduction of border control at the 
internal borders, disabling the open border standard as established by the Schengen system and 
thus making non-citizens without identification seeking entry into Sweden choose between ei-
ther immediately registering as asylum seekers or turning around at the border.15 November 24 
marked a heavier and more outspoken change of direction in the government’s policies; to stem 
the influx of refugees in order for the reception systems to gain “breathing space”, all residence 
permits, including those of unaccompanied children, were to be temporary, refugees who 
claimed to be under the age of eighteen should undergo medical age determination tests, and 
the possibilities of family reunion for refugees were to be severely restricted.16 On December 4, 
the government proposed a law, which came into effect on December 18, that gave the govern-
ment powers to adopt “special measures” to “uphold law and order and protect national secu-
rity”, specifically the power to issue carrier sanctions ordinances.17 Such an ordinance was is-
sued on the same day and came into effect on January 4, 2016 (and is at the time of writing in 
effect), making it impossible for people without identification to reach Sweden to seek asylum.18 
During the course of this study, these events will be considered both separately and as a whole, 
as parts in an ongoing process.  
 
This thesis in no way seeks to give an exhaustive account of the “reasons” behind the recent 
changes in Swedish asylum policy, but instead simply aims to examine what can be achieved 
by a critical engagement with these developments from the perspective of critical legal theory 
and critical international law scholarship. The developments in Swedish (and European) refu-
gee policy could of course be approached from a variety of different perspectives and disci-
plines and attributed to a wide range of causes. One such perspective, a very plausible one, 
could frame the Swedish developments as a question of a changed relationship between what 
is juridical and what is ethical or political in the wider (lay) discourse on human rights. It could 
point to the fact that the Swedish government’s interpretation of “human rights” has become a 
minimalist or legalist one, reduced to and exhausted by the contents of its international legal 
obligations. While this theme is briefly touched upon in the study, it is not explored at length. 

                                                
14 The Government Offices of Sweden (Regeringskansliet) (2015). “Insatser med anledning av flykting-
krisen”. 
15 The Government Offices of Sweden (Regeringskansliet) (2015). ”Regeringen beslutar att tillfälligt 
återinföra gränskontroll vid inre gräns”. 
16 The Government Offices of Sweden (Regeringskansliet) (2015). ”Regeringen föreslår åtgärder för att 
skapa andrum för svenskt flyktingmottagande”. 
17 The Government Offices of Sweden (Regeringskansliet)  (2015). “Särskilda åtgärder vid allvarlig fara 
för den allmänna ordningen eller den inre säkerheten i landet”. 
18 SFS 2015:1074. “Förordning om vissa identitetskontroller vid allvarlig fara för den allmänna ord-
ningen eller den inre säkerheten i landet”. 
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Further, there has been much discussion on and disagreement over whether or not the new pol-
icies of the Swedish government amount to a violation of the human right to asylum.19 Rather 
than entering into this debate “on the merits”, this thesis operates under the assumption that 
these tensions and differences of opinion can more fruitfully be illuminated if we ask whether 
they can be explained by reference to some characteristic or inherent quality of the concept of 
human rights itself.20 

1.4. Previous research 
The debates around the nature of human rights, in general as well as pertaining to refugees and 
asylum seekers, have of course been vast and complex. Likewise, Critical Legal Studies, as a 
movement and as a theory of law, has been discussed at length over the last four decades. It 
would not be possible, nor would it make sense, to here account for these research fields in their 
entirety. Instead, for the present purposes, this study needs to be situated against two areas or 
nodes of research: the intersection between critical legal theory and the rights of refugees and 
asylum seekers on the one hand, and on the other, the nature of changes in the Swedish asylum 
and refugee policy. 
 
Critical legal theory, asylum and refugee rights 
B.S. Chimni, who is associated with the TWAIL (Third World Approaches to International 
Law) movement, has asserted that shifts in geopolitical contexts, especially the end of the Cold 
War and the interests of hegemonic states, have effectively set the larger agenda for both the 
development of refugee law and its prominence in the growing field of Refugee Studies (later 
turning into Forced Migration Studies) as well as significantly impacting the knowledge pro-
duction, mainly by UNHCR, concerning refugees. He contends that the Cold War necessitated 
an essentially depoliticized refugee discourse, since anything else would have threatened the 
geopolitical power balance. However, this was to change:  
 

The arrival in the North, since the early eighties, of the “new asylum seekers”, initiated a process 
of rethinking. Once the Cold War ended, and the refugee no longer possessed ideological or geo-
political value, the rethinking translated into a series of restrictive measures which, together with 
those introduced earlier, constitute today what has been called the non-entrée regime. The conflict 
in former Yugoslavia merely hastened the distancing of the Northern states from the Cold War 
regime which centered around the 1951 Convention. The ensuing 'paradigm shift' called for, in 

                                                
19 Gammeltoft-Hansen (2014) argues that international legal interpretation is ”catching up” to practices 
of this kind and that there now is a growing consensus that ”non-refoulement equally applies when states 
exercise extraterritorial jurisdiction”. P. 585. 
20 It could of course be reasonably questioned whether the concept of human rights has any inherent 
qualities. This theme is further explored in the chapter on Duncan Kennedy (sections 3.2. and 3.3). 
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academic and institutional terms, a critique of the positivist approach, a reconfiguration of funda-
mental elements of the regime, a reinterpretation of the past, a concern for internal consistency and 
a quest for legitimacy.21 
 

These developments paved the way for “the myth of difference”, that  
  

the nature and character of refugee flows in the Third World were represented as being radically 
different from refugee flows in Europe since the end of the First World War. Thereby, an image of 
a 'normal' refugee was constructed – white, male and anti-communist – which clashed sharply with 
individuals fleeing the Third World.22 

 
The new refugee situation and the Third World refugees, Chimni claims, thus came to be rep-
resented as 1) unprecedented in terms of numbers, 2) not satisfying the “individualist criteria 
of political persecution”, 3) made possible by developments in transport and communication 
that had removed “natural barriers” and thus “made the old regime anachronistic” and in need 
of change, 4) having economic rather than political motives for migration, and 5) caused by 
internal rather than international conflict and thus to be handled by the state of origin.23 
Chimnis’s analysis of how geopolitical developments have fundamentally changed the nature 
and focus of refugee law interpretation offers a fruitful framework from which to view devel-
opments in European refugee and asylum policy. His analysis is broad in scope and I take it to 
encourage closer engagement with more specific developments, such as the Swedish policy 
shift of 2015 and 2016. 
 
While Chimni’s analysis sketches a broad overview of the relationship between geopolitics and 
legal interpretation, Thomas Gammeltoft-Hansen has examined the relationship between inter-
national law and refugee policy by zeroing in on the different “deterrence mechanisms to pre-
vent refugees from accessing protection” that states have adopted, such as visa requirements 
and carrier sanctions. Triangulating accounts of the relationship between international law and 
politics in liberal and realist international relations theory as well as Critical Legal Studies 
scholarship, he argues that international law and refugee policy should be construed as im-
mersed in “a dialectic process of co-evolution” that could be described as a “a cat-and-mouse 
game, even if it is not always clear who plays what part”: as the deterrence policies of states 
continue to develop, so does the international legal interpretations that seek to counter them, 
and so on. Gammeltoft-Hansen argues that neither of the three approaches can on their own 
sufficiently account for the complex interplays between international law and refugee policy 
and that insights should be drawn from each of them for a better appreciation of this dynamic. 
He also points out that “the restrictive policies on these issues stand in some contrast to the 
rhetorical support for the refugee regime by the very same governments”. While international 

                                                
21 Chimni (1998), p. 351. 
22 Ibid. 
23 Ibid, p. 356. 
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politics undoubtedly play a seminal part, the power of international law should not be underes-
timated and can be observed to have had significant impacts on the structuring of state politics. 
Gammeltoft-Hansen is thus charting something like a third way between those liberal and crit-
ical positions that the present study revolves around.24  
 
Swedish Policy Changes 
The changes in asylum and refugee policy in Sweden during the fall and winter of 2015 and 
early 2016 have not been researched, primarily due to the fact that they took place very recently. 
However, several of the key themes that the analysis has brought forth have been discussed 
elsewhere. 
 
Elisabeth Abiri has in an examination centered around the political parties in parliament dis-
cussed how changes in the Swedish policies during the 1990s were made possible by cross-
party cooperation between the Social Democratic Party and the Moderate Party. She points out 
that the Aliens Act has previously been flexible enough to allow the government significant 
room to make changes in policy without needing changes in the law itself. Abiri also discusses 
how policy measures not traditionally seen as part of refugee policy, such as visa requirements, 
were utilized to stem the influx of refugees and asylum seekers. This discussion is of relevance 
for my discussion on the process of “field constitution” as theorized by Martti Koskenniemi. 
Yet another relevant point made by Abiri is that “[i]mmigration that is not conditioned by hu-
manitarian needs, or related to international conventions” have increasingly been discussed in 
terms and languages external to human rights, namely those of economy and integration, alt-
hough she doesn’t enter into a discussion as to why this is the case. 
 
In a recently published dissertation, Daniel Hedlund examines what role the view legislators 
have of unaccompanied children plays in the development of migration law. By interviewing 
legislators about their work of “putting in place the 2005 Aliens Act and the new system for 
appeals and procedures”, and by interviewing caseworkers at the Swedish Migration Agency 
(SMA) as well as examining 916 decisions in asylum cases, Hedlund found that there seems to 
have been be a constant struggle over where to “draw the limit”, that is, over who to include 
and exclude from asylum policy consideration. He notes that 
 

                                                
24 Gammeltoft-Hansen (2014). He writes of the deterence mechanisms: ”What various offshore asylum 
processing and migration control schemes appear to achieve is rather the contestability of legal norms, 
burden-shifting possibilities and institutional invisibility or distancing. Interception in foreign territorial 
waters, cooperation with third state authorities or private agents are exactly what makes it possible for 
some states to avoid protection obligations, but nonetheless still formally situate themselves as countries 
abiding by their international law commitments. As such, the very existence of these practices may be 
taken as an argument that even highly contested norms do still matter and, albeit in a more limited sense, 
condition politics.” P. 581. 
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[t]he November 2015 decision, where the Swedish government announced a restrictive focus but 
without clear details on legal feasibility and implementation, can be seen as the most recent exam-
ple of unclear inclusion and exclusion practices. Furthermore, the rule of law does not seem to be 
in focus when negotiating migration policy but rather budgetary considerations. Hence, potential 
alternative fiscal policies appear to be disqualified, and migration policy seems instead to be de-
veloped as a parallel and separate structure.25 

 
While the theoretical context of Hedlund’s study is the discipline of Child and Youth Studies 
and though his general approach to law is not informed by critical legal theory, his analysis 
points to how “it seems that other policy areas, such as fiscal considerations and state-munici-
pality relations, took precedence in the negotiations when the legislators were attempting to 
make sense of their experiences in discussing asylum policy”.  
 
Work on changes in Swedish asylum and refugee policy, such as that of Abiri and Hedlund, has 
been done before. However, the changes of 2015 and 2016 have not been researched, especially 
from a critical legal perspective. There therefore exists a research gap that this study aims to 
contribute to filling. 

1.5. Disposition 
Chapter 2 outlines the theoretical and methodological framework of the thesis. It starts by 
sketching out the main contours of the CLS movement, the specific historical circumstances 
that saw its emergence and its place in relation to the dominant strands of legal philosophy at 
the time. It presents an overview of the central ideas and themes that preoccupied the move-
ments adherents, as well as an examination of some significant and relevant critiques that have 
been leveled against it, after which some general features of the strand known as the “New 
Approaches” or “New Stream” of international legal scholarship are delineated. The chapter 
also discusses the methodological framework of the thesis. It outlines how I approach and apply 
the theoretical texts, as well as some problems that potentially arise when this form of legal 
theory is utilized to elucidate the shift of 2015 and 2016 in Swedish refugee rights and asylum 
policy. 
 
In Chapter 3 the critique of rights developed by Duncan Kennedy is analyzed. His general ap-
proach to legal philosophy and ideology is discussed, as well as his critique of rights and how 
he views the potential consequences of the critical enterprise. 
 

                                                
25 Hedlund (2016), p. 82. 
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Chapter 4 continues the inquiry into the international legal arena by tracing and examining the 
theory of Martti Koskenniemi. It begins with an outline of his view of the structure of interna-
tional legal argument and the structural biases of international institutions, and then discusses 
his views on the human rights discourse and how it is to be engaged. 
 
In Chapter 5 the theoretical tools examined in chapters 3 and 4 are operationalized and related 
to the changes in Swedish asylum and refugee policy. It discusses how the politics of human 
rights have figured in the Swedish policy shift, as well as some limitations that the approach of 
this thesis is seen to have. 
 
The sixth and final chapter summarizes the results and discusses them. It also points to some 
areas in need of further research that the investigation has brought to the fore. 
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Chapter 2: Theoretical and methodological approaches 

 
In the legal literature, a hundred papers parsing human rights doctrine to ever finer de-

grees are written for every paper that takes an empirical approach. Lawyers mainly read 

and discuss judicial opinions — which affect hardly anyone at all — while ignoring the 

actual behavior of governments, NGOs, and individuals. 

 

- Eric A. Posner, “Against Human Rights”26 

2.1. Theoretical framework 

2.1.1. The Political Effects of Rights Discourse 
It is a presupposition of this study that rights discourses are not simply passive and apolitical 
frameworks for discussing substantive issues, but that they act as enablers of certain political 
programs and disablers of others; in short, that they have political effects. This point has been 
developed by Wendy Brown, who writes that 
  

it is in the nature of every significant political project to ripple beyond the project’s avowed target 
and action, for the simple reason that all such projects are situated in political, historical, social, 
and economic contexts with which they dynamically engage. No effective project produces only 
the consequences it aims to produce.27 

 
I take this point to be the principle motivation for the general critical enterprise of which this 
study takes part, which is the investigation of the ways in which politics informs and is informed 
by human rights language and discourse. The analyses of the theories of Duncan Kennedy 
(Chapter 3) and Martti Koskenniemi (Chapter 4) is carried through from this perspective, that 
is, it is asked what political effects their respective critiques of rights can come to have.  

 

                                                
26 Posner (2014), pp. 13-16. 
27 Brown (2004), pp. 452f. 
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2.1.2. The Right to Asylum and Refugee Rights 
The right to asylum, for the purposes of this thesis, is in its legal sense defined by the treaties 
and laws that regulate asylum practice in Sweden, which is done at three levels. First, the right 
to seek asylum is established in article 14 § 1 of the UN Universal Declaration of Human Rights, 
which states that “Everyone has the right to seek and to enjoy in other countries asylum from 
persecution”. Refugee protection is further codified in the UN Convention Relating to the Status 
of Refugees of 1951, which defines who is to be counted as a refugee (Article 1) and also 
establishes the significant principle of non-refoulement (Article 33). Second, asylum is regu-
lated on the EU level through the “Qualification Directive” (Council Directive 2004/83/EC) 
and the Dublin Regulation. Third, the right to asylum in Sweden is further specified in the 
Swedish Aliens Act (Utlänningslag (2005:716)). When the reccurring phrase “refugee and asy-
lum rights” is used, it thus refers to both the above juridical framework as well as to any other 
policies that come to have effects on asylum practices, such as carrier sanction legislation or 
the treatment of and benefits afforded to the refugees already within the country. 

2.1.3. Critical Legal Studies 
This thesis operates within the framework of what has become known as Critical Legal Studies 
(CLS). Since critical legal theory here figures both as an object of examination (Chapters 3 and 
4) and as a theoretical perspective (Chapter 5), the following outline of the CLS movement, as 
well as the NAIL movement in the next section, is to be seen as both a contextualization of 
Kennedy and Koskenniemi and as a lens through which the Swedish developments are looked 
at (Chapter 5).   
 
CLS emerged in the 1970s in the United States as a critical intervention in legal analysis and 
legal education. Prominent CLS proponents Duncan Kennedy and Karl Klare characterize it in 
the following way: 

 
The CLS movement has been generally concerned with the relationship of legal scholarship and 
practice to the struggle to create a more humane, egalitarian, and democratic society. CLS schol-
arship has been influenced by a variety of currents in contemporary radical social theory, but does 
not reflect any agreed upon set of political tenets or methodological approaches. Quite the contrary, 
there is sharp division within the CLS movement on such matters. CLS has sought to encourage 
the widest possible range of approaches and debate within a broad framework of a commitment to 
democratic and egalitarian values and a belief that scholars, students, and lawyers alike have some 
contribution to make in the creation of a more just society.28 

 
Though the writers associated with CLS display a variety of methodological and thematic ap-
proaches, Mark Tushnet identifies three propositions about law around which CLS authors 
seem to congregate:  

                                                
28 Kennedy & Klare (1984), pp. 461f. 
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that it is in some interesting sense indeterminate; that it can be understood in some interesting way 
by paying attention to the context in which legal decisions are made; and that in some interesting 
sense law is politics.29 

 
The “law is politics” doctrine, becoming something of a slogan, is a recurring theme. What does 
it really mean? Tushnet elaborates: 
  

When people associated with cls assert that law is politics, I take them to mean that when one 
understands the moral, epistemological, and empirical assumptions embedded in any particular 
legal claim, one will see that those assumptions operate in the particular setting in which the legal 
claim is made to advance the interests of some identifiable political grouping.30 

 
Duncan Kennedy himself has identified four “modes” or ways of understanding CLS as a phe-
nomenon: “First, there was once a ‘movement’ called cls [sic]; there still exists a cls ‘school’ 
and a ‘theory of law’ called cls; and there is from times to time a media ‘factoid’ called cls”.31 
For the purposes of this thesis, Critical Legal Studies (and the acronym CLS) is mainly used in 
relation to the “school” and “theory of law”. 
 
Roberto Mangabeira Unger situates the development of Critical Legal Studies against a back-
drop of significant changes in both the internal and external contexts of legal thinking. In the 
internal context, the most significant factor was the opposition of the “Crits” to what Unger 
calls the “method of reasoned elaboration”32. The oft-repeated general historiography of the 
legal thought of this period tends to go something like the following. The legal realist critique 
of the 1930s had challenged the established formalist view of law as something that could be 
decisively inferred from a fixed body of texts or rules yielding predictable and determinate 
results, and insisted that judges sometimes make law, rather than simply applying or discover-
ing it. The distinction between law and politics/morality, central to the liberal conception of the 
Rule of Law, was thus challenged as being conceptually untenable. Mark Tushnet describes the 
theoretical roots of CLS in legal realism in the following way: 
  

In many ways CLS is a direct descendant of American Legal Realism, which flourished in the 
1920s and 1930s and left an important legacy to all legal thought. CLS interprets Legal Realism 
along the following lines. The Realists offered a critical analysis of law as they saw it. At the time 
the Realists wrote, many lawyers, judges, and scholars seemed to think that they could draw on a 
relatively small collection of fairly abstract concepts - CLS has focused on "liberty of contract" 
and "property rights" - as the basis for decisions in particular cases. Results could either be deduced 
from the necessary meanings of the concepts or intuited from the social understanding of their 

                                                
29 Tushnet (1991), p. 1518. 
30 Tushnet (1991), p. 1517. 
31 Duncan Kennedy (2001), p. 9. 
32 Unger (2015), p. 5-14. Duncan Kennedy instead uses the term ”American coherence theories” to de-
scribe this strand of thought. Kennedy (1997), pp. 97ff. 
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meanings. The critical dimension of Legal Realism established that these assumptions were un-
founded. The concepts were so abstract that they led to contradictory conclusions, and because of 
social divisions - between employers and organized labor, for example - there could be no broadly 
shared social understandings on which intuitions could properly be based.33 

 
This realist critique spawned a series of attempts, sometimes joined together under the term 
“legal process school”, that, taking note of the realist critique, asserted that the underlying pol-
icy and principle of law was already to a large extent, but not completely, latent in the law.34 
Since the law-making discretion of judges needed to be constrained to be democratically legit-
imate and in order to uphold the distinction between law and other forms of social control, 
judges ought to decide cases by way of a “reasoned elaboration” of these underlying principles 
and intentions. This tradition became the main target of the “Crits”, who questioned that law 
should be approached as having an underlying or latent social vision. Rather, they asserted, law 
is the accumulative and perpetually contested result of political struggles, conflicts, compro-
mises and relationships of power.35 Any assumption that there exist in law and the legal mate-
rials some given plan for organizing social life can have only the effect of apology for the 
current (capitalist, patriarchal) order, thus inhibiting social change and the imagining of alter-
native institutional arrangements for how to better structure society.3637 
 
Brian Z. Tamanaha has argued that the rather clear-cut historiography of a long period of reign-
ing formalism being superseded by the sudden insights of the realists is largely misleading.  The 
expounders of this history have often implied a view of the formalists as naïve believers in law 
as “mechanics”, completely removed from the contexts, struggles and contentions of the society 
it is set to regulate, and portrayed the formalist judge as rather misguidedly clinging to a stub-
born and childish belief in the impartiality and neutrality of the system he is set to adjudicate. 
The ascent of this narrative, Tamanaha argues, can be traced back to the cumulative influence 
of a handful of scholars, notably Oliver Wendell Holmes, Roscoe Pound and Jerome Frank, 
whom have come to be seen as the originators and principal inspirers of the realist school. In 
fact, most judges both during and after the heyday of formalism, often sketched out as roughly 
the 1870’s through the 1930s, have adhered to what Tamanaha calls “balanced realism”, soberly 

                                                
33 Tushnet (1986), pp. 505f. 
34 The interpretivist theory of Ronald Dworkin can be seen as an offshoot of this tradition. See e.g. 
Wellman (1987). 
35 Unger (2015) calls it a ”hodgepodge of dominant and subordinate doctrines”. P. 45. 
36 Unger sees the method of reasoned elaboration, even though it considered itself an alternative to earlier 
doctrinal formalism, as simply a differently worded confirmation and continuation of its central typo-
logical figure. Unger (2015), pp. 6ff. 
37 This way of organizing legal thought in successive ”schools”, essentially replacing one another, is of 
course reductive and misleading and hides from view both those theoretical formulations that can’t eas-
ily be placed in any of the dominant schools, as well as the fact that they have all existed parallelly. An 
alternative approach is that of Mauro Zamboni, who has proposed a typology of legal theories organized 
in three ”models” (”the autonomous model”, ”the embedded model” and ”the intersecting model”) after 
how they view the relationship between law and politics. See Zamboni (2008). 
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taking into account the gaps and indeterminacies of judicial reasoning while still maintaining 
that “legal rules nonetheless work; that judges abide by and apply the law; that there are prac-
tice-related, social, and institutional factors that constrain judges; and that judges render gener-
ally predictable decisions consistent with the law”. This leads Tamanaha to a conclusion, cer-
tainly of importance in assessing the popular image of Critical Legal Studies as a descendant 
of realism and therefore as a sort of critic extraordinaire of formalism, that “[t]he notion of 
formalism can be struck from the theoretical discussion without loss, saving much confusion”.38 
Duncan Kennedy instead differentiates between formalism as on the one hand a “theory of law”, 
essentially a fiction devised by the realists that knows no self-proclaimed adherents, and on the 
other as a “method”; a charge of either “making the mistake of thinking that a particular abstract 
legal norm can generate a particular subrule, or with a general tendency to overestimate the 
capacity of norms in general to generate subrules by deduction”39. In this latter sense formalism 
is alive and well, even to the point of being “the bread and butter of legal theoretical and doc-
trinal dispute”.40 
 
In the larger external context, according to Unger the trend most significant for the development 
of CLS was the “receding settlement” of, respectively, European social democracy and its 
American counterpart, the New Deal politics of Roosevelt. While these social democratic 
movements gained ground in the form of increased measures to control the most extreme con-
sequences of capitalism using taxes and transfers, the price was the abandonment of a more 
comprehensive social vision of alternative structures for organizing production and exchange. 
This created a sense of “a dictatorship of no alternatives”, in social as well as legal theory, that 
the “Crits” rebelled against.41 
 
Duncan Kennedy asserts that the CLS movement, at least in its early stages, was not simply a 
collection of leftist radicals entering legal theory using it as just another area for realizing the 
goals of progressive change and identity politics of the day.42 Rather, the critique mounted by 
the crits was largely internal to legal reasoning and legal theory. David Kennedy has even 
pointed out how ”snugly” CLS fits into the tradition of classical American jurisprudence, “fore-
grounding private law materials, concerned about the plausibility of judicial argument and 

                                                
38 Tamanaha (2010), pp. 1ff. See also pp. 162-167 where Kennedy’s understanding of formalism is 
discussed. 
39 Kennedy (1997), pp. 105ff. 
40 Ibid. H.L.A. Hart writes that ”Formalism and rule-scepticism are the Scylla and Charybdis of juristic 
theory; they are great exaggerations, salutory where they correct each other, and the truth lies between 
them.” Hart (1994), p. 147.  
41 Unger (2015), pp. 14-24. 
42 Kennedy (2002), p. 183. However, Unger notes that the movement, after receiving national and inter-
national attention, did have ”an influx of sympathizers who saw it as no more than a vehicle for the 
advancement of the conventionally progressive policies and ideas in American law”. Unger (2015), p. 
43.  
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about the role of ‘policy’ in American legal thought, reaching out to other disciplines in an 
eclectic search for methodological assistance”.43 
 
It is a presupposition of this study that the general impulse of CLS to “politicize” the under-
standing of law, and by extension rights, is both useful and necessary in understanding the 
policy shift in Sweden during the fall and winter of 2015/2016. Rights are seen as being “made 
to advance”, or repress, “the interests of some identifiable political grouping”.44 

 
Criticisms 
CLS has received criticism for how it construes the “liberalism” it opposes and for not ade-
quately representing the variations and complexities of liberal theory. Ed Sparer has argued that 
CLS authors often deploy notions of liberalism that are “on the one hand, extremely broad, and 
on the other hand, they are framed and focused so as to lead the ensuing debate along lines 
which shape both its content and outcome”.45 Both Sparer and Andrew Altman have pointed to 
a lack of serious engagement by CLS with the work of mainstream liberal theorists.46 Sparer 
also argues that much CLS writing has rather one-sidedly pointed to the problematic or unjust 
aspects of rights, thus failing to account for when rights “could be used to attack privilege as 
well”.47 In assessing the rights critique of the chosen theorists, this study takes stock of this 
argument.  
 
Ronald Dworkin has argued that much CLS literature have created, only to refute, a straw man 
image of classic liberal theory. He also criticizes how much CLS scholarship, in its assertion of 
law as conflict and struggle and thus as composed of incommensurable doctrines that can yield 
no adjudication of “fit” or “integrity”, fails to distinguish between the question of the historical 
genealogy of law and the question of its internal coherence.48 
 
Unger, though one of the movement’s most central inspirers and visionaries, asserts that it 
largely failed in many of its endeavors. This is in part because the movement failed to suffi-
ciently pursue what he sees as its most fruitful project, namely the construing of legal thought 
as “a practice of institutional imagination”.49 He considers the narrow focus on radical indeter-
minacy, of which Duncan Kennedy is offered as an example, a dead end and a distraction from 
larger issues, a distraction that “seduced its proponents into an intellectual and political desert 
and abandoned them there without recourse or prospect”. I take this internal critique to warrant 

                                                
43 David Kennedy (2001), p. 992f.  
44 Tushnet (1991), p. 1517 
45 Sparer (1984), p. 516. 
46 Ibid., pp. 516-22, Altman (1990), pp. 7ff.  
47 Ibid., p. 520. 
48 Dworkin (1986), p. 273. 
49 Unger (2015), p. 29. 
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a questioning of the larger political vision in which (especially indeterminacy-oriented) rights 
critique is articulated, thus motivating the second research question of this thesis. 

2.1.4. The “Newstream” or ”New Approaches to International Law” (NAIL) 
Scholarship 
While the work of Martti Koskenniemi owes a great deal to the Critical Legal Studies discourse, 
it is also one of several voices in what has been called a New Stream or New Approaches to 
international law (NAIL).50 NAIL first started developing in the early 1980s and can be seen as 
a sub-discipline of CLS that retains its radical impetus and develops it in relation to international 
law.51 It is a diverse movement and it is hard to find a description of it that doesn’t state that it 
is hard to categorize, that there is no uniformity in theory or methodology, that it is not really a 
“movement” at all” and so on.52 Despite this, David Kennedy, who is often considered some-
thing of a founding father of the movement, has sketched out a rough idea of what its central 
program ought to be about: 
 

A first step would be realizing that global governance is not only about management and problem 
solving. It concerns the making of the world. And in this it may indeed be up to our problems, for 
they are not technical or political challenges. They are structural. Their roots run deep. To develop 
a new approach, we must grasp the depth of the injustice of the world today and the urgency of 
change. We must realize that the most egregious problems are not those that ‘‘cross borders’’ or 
threaten the sustainability of the current order. They are precisely those occluded and reproduced 
by that order—and, often, by our best efforts to set things right.53 

 
Thomas Skouteris, too, has pointed to the radical aims of the movement: 
  

Even a quick look confirms the view that NAIL fulfils the criteria of ‘unsettling jurisprudence’. It 
challenged on all levels the prevailing conception if international law. It pleaded for reinventing 
international law, recasting the foundations of legal science, shaking academic complacency, and 
redeeming imagination and self-criticism on the part of the international lawyer.54  

 
The affinity of NAIL to CLS can be observed both in its attack on liberalism and in its stress 

on the indeterminacy of international law. Nigel Purvis writes that 
 

[c]ontemporary international law scholars have maintained (1) that the logic of liberalism in inter-
national law is internally incoherent; (2) that international legal discourse operates within a con-
strained structure; (3) that international legal analysis is indeterminate; and, (4) that whatever au-
thority international law may have is self-validated. These criticisms parallel claims made by CLS 
scholars outside the area of international law, but only rarely have they been systematically dis-
cussed as a unified theory of international legal analysis.55 

 
                                                

50 These designations both stem from articles written by David Kennedy. 
51 Purvis (1991), p. 89. 
52 Ibid, p. 88. 
53 Beneyto & Kennedy (2012), p. ix. 
54 Skouteris (1997), p. 417. 
55 Purvis (1991), p. 92. 
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NAIL or “New Stream” theory thus casts itself as an opponent of the “mainstream”. Deborah 
Cass sees its challenge as operating on three fronts: conceptual, methodological and strategic. 
Conceptual: “the Newstream argues that Mainstream literature relies upon an untenable set of 
ideas about culture, sovereignty, and law-making”. Methodological: mainstream theory is chal-
lenged by the unmasking of structures of dichotomy (such as “apology vs. utopia”) and the 
identification of personal stakes or structural bias that undermine claims of objectivity and neu-
trality. Strategical: rather than changing international law by reforming it, the Newstream seeks 
radical reconceptualization, which is “accomplished by incorporating perspectives foreign to 
the discipline and hitherto absent, and by situating legal problems more fully in their political 
and cultural context”.56 
 
Thus, while Koskenniemi’s work is clearly indebted to the CLS movement’s analysis of the 
relationship between politics and law, it is also part of this newer movement to rethink the 
nature of the international legal regime. 

2.2. Methodological approach 
In seeking to fulfill the aims and answer the research questions of the study, the theories of two 
prominent and influential critical legal thinkers, Duncan Kennedy and Martti Koskenniemi, are 
approached by relating them to the changes in the refugee and asylum policies of the Swedish 
government during 2015 and early 2016. 
 
I have approached the chosen texts, outlined in section 1.3 above, in a rather open fashion, 
looking for themes, analytical resources and theoretical tools that can be of service in answering 
my research questions, that is, in understanding the Swedish shift in asylum and refugee policy 
during the fall and winter of 2015 and early 2016. Further,  my reading of the texts have been 
directed by two guiding questions. These are A) following Wendy Brown, “What political ef-
fects are rights seen as having?”, and B) “To what extent can the formulation in the texts of the 
relationship between rights and politics help account for the Swedish renegotiation of asylum 
and refugee rights?”. In practice, this means that I aim to investigate the limits of what can be 
achieved in applying the theories to the Swedish context and the instances where they may be 
insufficient.  
 
Given that the first research question concerns what resources can be found in Kennedy and 
Koskenniemi to account for the Swedish policy shift and the second concerns the general as-
sessment of rights and the consequences of their respective critiques, it could be asked why the 
chapter on the Swedish shift is placed after the chapters on Kennedy and Koskenniemi and not 

                                                
56 Cass (1996), pp. 4f. 
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before. The reason for this dispositional choice is that the theories of Kennedy and Koskenniemi 
figures as both material of analysis and as a theoretical perspective. There is therefore a need 
to engage them, in order to operationalize them, before “applying” them to the Swedish policy 
developments. A possible alternative approach would be to have the research questions switch 
places, making the question of the theorists’ overall assessment of rights the first and the ques-
tion of what can be achieved by the application of their theories to the Swedish shift the second. 
However, what I am primarily interested in is precisely to investigate what can be gained, the 
possibilities and limitations, by engaging these theories in an analysis of a concrete and practical 
political development such as the recent one in Sweden. 
 
The application of the analytical tools developed within Critical Legal Studies to the European 
and Swedish context of human rights deserves attention and discussion in at least three respects. 
First, the critique of rights developed by Duncan Kennedy is firmly set within the framework 
of American domestic, especially constitutional, law. The Swedish and US law systems are in 
many ways different from each other, among other things in that the courts in the American 
system have a decidedly more politicized role, resulting in the extensive emphasis in legal the-
ory on the importance of adjudication. The American legal system also has a clear legislative 
referent, the United States Congress, a mechanism for compulsory adjudication in the court 
system, ultimately the Supreme Court, and effective enforcement mechanisms that the system 
of international human rights law does not have, or have only diminished forms of. However, 
this study operates on the assumption that the general dynamics of a constitutional law system 
is in many aspects comparable to the system of international human rights law in that they 
effectively establish a function or structure of judicial review in which legislative action can be 
held, respectively, unconstitutional or in violation of treaty obligation, that is, in violation of 
rights. The general structure of Kennedy’s rights critique can therefore be retained for the pur-
poses of this thesis. Furthermore, there is a growing “politicization” of Swedish law pointed to 
by scholars, brought on by EU law in which “a teleological (purpose or context) approach to 
statutory interpretation is dominant”57, which is another reason why it is probable that this form 
of theoretical inquiry can and increasingly will perform important analytical functions. 
 
Second, my methodological approach faces a potential difficulty in that I apply theoretical tools 
of legal philosophy, which have often been developed through exegesis of and in close relation 
to juridical materials (above all adjudication of specific legal cases), to law proposals and larger 
political developments. While I therefore run the risk of utilizing legal theories in ways that 
would perhaps not have met with approval from their originators, I do believe that there are 

                                                
57 Hedlund (2016), pp. 41f. 



 25 

significant benefits to such an approach. Rights argument, the core theme of the study, inevita-
bly do have something of a juridical structure or character, even when put forth in non-juridical 
contexts. Legal theory can therefore prove fertile ground for rights analysis. 
 
Third, as has been theorized by Hannah Arendt among others, the rights of refugees and asylum 
seekers occupy a peculiar space within rights discourse since they are not, like other rights, 
proceeding from pre-existing membership in a polis.58 As such, refugee rights do not function 
by regulating the relationship between the state and its citizens, delimiting a sphere into which 
democratic policy may not legitimately interfere, but rather works to extend political member-
ship, and thus a status as a subject of rights, to agents “other” to the political community of the 
state. As James Hathaway has pointed out, it is this detachment by the refugee from her own 
country that paradoxically makes international protection possible: 
 

Despite all the talk about attacking 'root causes' of human rights abuse, and despite assertions re-
garding the attenuated nature of modem sovereign power, it regrettably remains the case that the 
international community can only make a real guarantee of rights to persons who are outside their 
own country. This notion that alienage is key to the making of real guarantees of protection is built 
into the definition of a refugee. A refugee is not just a fundamentally disfranchised human rights 
victim, but is, by definition, someone who has managed to get outside of his or her own country. 
Having left their country of origin, refugees are within the unconditional protective competence of 
the international community. As such, the special ethical responsibility towards refugees follows 
not just from the gravity of their predicament, but also from the fact that it is always possible to 
address their plight in ways that, sadly, we still cannot for those who remain inside their own coun-
try.59 

 
While this makes somewhat uneasy a critique of rights centered around the question of the 
relationship between the state and its citizens, it does not undermine the core of Kennedy’s 
critique, namely, that rights argument always open themselves to general policy considerations, 
and it does not weaken Koskenniemi’s designation of international legal argument as situated 
between apology and utopia or the significance of his “politics of re-definition”. 

 
It is also worth noting that much of the debate about rights initiated by the CLS critique is set 
firmly against the background of left vs. right or socialism vs. liberalism vs. conservatism.60 
This, again, does not necessarily accommodate the issue of the rights of refugees and asylum 
seekers in Europe, as that question, at least in the current political context, runs along other 
lines of conflict. The question of ideology, explored by Duncan Kennedy, needs therefore to be 
handled with some care. This is discussed in sections 3.1 and, in relation to Sweden, 5.1. 
  

                                                
58 See Benhabib (2004), pp. 49ff. 
59 Hathaway (2007), p. 98. 
60 See e.g. Tushnet (1983-1984). 
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Koskenniemi’s discussion focuses mainly on international legal arguments by states vis-à-vis 
other states, that is, legal argumentative structures in the the international community. How-
ever, the criticisms that the Swedish government has received have mainly come from human 
rights groups, activists, and politicians, while the policy changes seem to have largely remained 
comfortably within the sovereign “margin of appreciation” in the eyes of international human 
rights law and institutions. Yet, in the face of accusations of violations, the government has still 
been forced to argue in much the same way as it would have, had the criticisms come from 
other countries or international organs or institutions. Thus, insofar as it contests the govern-
ment’s delimitation of what lies within the purview of its sovereignty, the criticizing public can 
be seen as occupying a rhetorical space similar in argumentative structure to that of the inter-
national community, which is why Koskenniemi’s general theoretical framework can be re-
tained. 
 
In summary, I believe that the application of critical legal theory to the question of human rights 
in European and Swedish contexts, despite potential difficulties, allows for the exploration of 
the relationship between rights and politics in ways that few other perspectives could. With 
these caveats in mind, I now turn to the critique of rights formulated by Kennedy and Kosken-
niemi. 

 
 
 
 

 



 27 

Chapter 3: The Indeterminacy of Duncan Kennedy 

It is not, not at all, that someone has proved that rights “do not exist,” or that they 

are “nonsense on stilts.” It is not a question of proof. It is a question of mediation 

– of whether one gets any more from rights talk than from social welfare or morality  

or administrability talk. 

 

 – Duncan Kennedy, ”The Critique of Rights in Critical Legal Studies” 

3.1. Adjudication and Ideology 
When Duncan Kennedy delivers his “A Critique of Adjudication”, he seems to do so both in 
opposition to and as a continuation of the prevalence in contemporary legal theory of the (ap-
pellate) Judge and his workings as the centerpiece and focal point of analytic attention. While 
classical jurisprudence always considered it a crucial task to clearly demarcate and delineate 
the differences between law and politics, Kennedy’s eye is fixed on this same distinction not 
with the intention to maintain or defend it, but rather to subvert it.61 For liberalism, the nature 
of adjudication is, of course, of enormous importance to the assessment of the “health” of the 
Rule of Law, and thus the general political system: 

 
As soon as we shift from understanding adjudication as rule application to understanding it as 
interpretation, we threaten to destabilize the larger Liberal conceptual structure that distinguishes 
courts from legislatures, law from politics, technical from democratic decision making, and the 
rule of law from tyranny. The larger structure, whether understood as a prescription or as a descrip-
tion of reality, plays a central role in ideological controversies among various conservatisms, lib-
eralisms, and radicalisms, including the Marxist variants. The question of the role of ideology in 
adjudication is an ideological question.62 

 

What Kennedy is interested in is thus “the way in which judges’ ideological commitments (in-
cluding the commitment not to be ideological) enter into rule making, and the consequences of 
their presence, if they are present, under erasure or denial”.63 The notion of ideology being em-
ployed is therefore of some importance. How does Kennedy construe his version? He writes: 
  

                                                
61 Klare (2001), p. 1076. 
62 Kennedy (1997), p. 37. 
63 Ibid., p. 25. 
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I define an ideology as a universalization project of an ideological intelligentsia that sees itself as 
acting “for” a group with interests in conflict with those of other groups, and specify liberalism and 
conservatism as two primary examples of American ideology. I assert that an important character-
istic of these American ideologies is that they have both a similar general structure and similar 
argumentative elements, so that the difference between them is in the way the elements are de-
ployed or “spoken” with respect to a range of issues.64 
 

Kennedy’s is equating of ideology with universalization projects of specific intelligentsias, thus 
emphasizing its character of activity rather than a certain set of beliefs. He seems to understand 
ideology as a wholly conscious and self-aware endeavor that doesn’t entail any component of 
unconscious workings, such that ideology may be influencing the actions or positions of per-
sons without them being aware of it. Since his primary examples are “liberalism and conserva-
tism”, he confines the meaning of the term to political ideologies, excluding any wider usage. 
 
Kathleen Knight has traced the transformations in American political science discourse of the 
uses of “ideology” since the early 1900s. She notes that in the 1960s there was a convergence 
on a “spatial conceptualization” in how the term was understood; it now became a way of 
simply placing political beliefs on different points along a liberal-conservative continuum, thus 
ridding the concept of its previous negative connotations of bias or falsity. In Knight’s analysis, 
this shift of meaning was brought on by a small number of influential studies that utilized qual-
itative methods in exploring the attitudes of legislators and voters.65 There seem therefore to be 
a difference between how the concept is understood in its American version, to which Ken-
nedy’s understanding seemingly conforms, and in the European context, where its connections 
to Marxism and critical theory are arguably stronger. 
 
As Kennedy approaches the question of adjudication, this notion of ideology and its relation to 
the Rule of Law comes into play in different ways. The following section examines his discus-
sions of how this relation has figured in American legal culture over the the last century. 

3.2. The Indeterminacy of Rights 
Kennedy’s basic view of rights emanates from his “broad” conception of the Rule of Law, 
which he defines as follows: 

 
That there be justiciable legal restraints on what one private party can do to another, and on what 
executive officers can do to private parties; 
That judges understand themselves to be enjoined to enforce these restraints independently of the 
views of the executive and the legislature, and of political parties;  
That judges understand themselves to be bound by a norm of interpretive fidelity to the body of 
legal materials that are relevant to whatever dispute is before them.66 

                                                
64 Kennedy (1997), p. 39. 
65 Knight (2006), p. 623. 
66 Kennedy (1997), p. 13. 
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From this, rights emerge as a corollary: 
 

Under the rule of law, citizens automatically have “rights,” in the limited but important sense that 
they can appeal to judges against other private parties and against executive officers when they feel 
that they have been injured in violation of legal norms. Rights, in this, sense, are the logical corol-
laries of justiciable restraints on private and public action, and they “exist,” even if there is no Bill 
of Rights, no institution of judicial review of legislation, and no legal recognition of the particular 
rights that particular countries consider “fundamental”.67 
 

The context of Kennedy’s critical intervention, however, is explicitly the American legal and 
political consciousness and the way that the role of rights has figured, and changed, in it. Until 
the Second World War, Kennedy says, rights rhetoric was mainly a defense deployed by the 
Right against the Left’s various programs, whether it took the form of radical socialist revolu-
tion or liberal reforms, to reconstruct society. Against projects of socializing the market econ-
omy, reforming the tax system, or empowering labor unions, the Right could claim a defense 
of individual rights. However, this was to change, and rights rhetoric proliferated to the extent 
that it is now used all across the political spectrum and for all kinds of ends.  
 
The American political discourse, Kennedy says, is characterized by the presumption of a clear 
distinction between normative, “subjective” value judgments, always contested, and “factual” 
judgments. A rights assertion is not a normative judgment like any other, but is also not an 
empirical or scientific judgment. Rights therefore inhabit a space in between these two forms 
of judgment; they act as mediators between the normative and the factual, between preference 
and correctness: “Rights reasoning, in short, allows you to be right about your value judg-
ments”68.  
 
How is this mediation possible? Kennedy argues that rights have two crucial characteristics for 
this end: they are “universal”, in the sense that they are rooted in needs and values that everyone 
share or ought to share, and “factoid” 69, meaning that their establishment as facts warrants pur-
portedly objective discussions and determined, specific arrangements of how they should be 
“instantiated in social or legal rules”. This factoid nature of rights gives the political agent the 
advantage of being able to call those who might disagree with her “wrong, rather than just 

                                                
67 Kennedy (1997), p. 13. 
68 Kennedy (2002), s. 185. 
69 “Factoid” has two generally accepted usages, the first of which is defined by the Oxford English 
Dictionary as ”An item of information accepted as a fact, although not (or not necessarily) true; spec. 
an assumption or speculation reported and repeated so often as to be popularly considered true; a simu-
lated or imagined fact”. 
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selfish and powerful”.70 If rights are to reach beyond the sphere of subjectivity, both these char-
acteristics need to be in place.71  
 
Since rights can be evoked both as legal rules and as reasons for legal rules, they exist both 
inside and outside the judicial system. These “outside” rights have traditionally been theorized 
by liberalism as “natural”. Although the idea of natural rights has been intensively challenged 
and questioned, the general typology of rights as having an existence independent of legal en-
actments, and that these enactments should translate and approximate the outside rights, still 
holds sway over much of liberal political discourse. 
 
Moreover, Kennedy says that rights are also deployed as a mediator in another sense, namely 
between group interests and the interests of the rest, as a part of the “universalization projects” 
mentioned above. A universalization project works to advance the interests of a certain group 
by recasting them as a universal interest: “[a] gay person’s interest in the legalization of homo-
sexual intercourse is restated as the right to sexual autonomy, say”.72 The universalization pro-
ject logic is available to all, liberals as well as their critics to both the left and the right, but it is 
only since the seventies that the left has started taking advantage of this tool and begun restating 
their political programs in the language of rights.73  
 
The move to rights rhetoric clearly doesn’t happen without significant consequences in political 
strategies and positionings. Kennedy writes that “For the left in particular, the move to rights 
rhetoric meant abandoning any claim to represent an overwhelming (white male) working-class 
majority against a ‘bourgeoisie’ that was by definition a tiny minority and getting smaller all 
the time.” That is, there has been a change in what ground is seen as justifying the left’s political 
program, from “majority” to “rights”. It seems that the restating of political programs in the 
language of rights doesn’t simply preserve those programs unchanged, but has the ability to 
alter them. 
 
Kennedy describes vividly, in explicit analogy to religious experience, the “loss of faith in ju-
dicial reasoning” experienced by many of his contemporaries. It is a loss of faith in the ability 
of judicial material to themselves produce closure (the formalist position), and a move instead 
to a pervasive experience of closure as the result of something “done” to the material by the 
legal practitioner. This experience is not new, and Kennedy says it has been ongoing in legal 
philosophy since at least Bentham. For Kennedy, the “route of the progression of the virus” of 

                                                
70 Kennedy (2002), p. 188. 
71 Ibid., p. 185. 
72 Ibid., p. 188. 
73 This dating of the proliferation of rights rhetoric in American political discourse to the 1970’s con-
forms with the history of the broader international developments offered by Samuel Moyn. See Moyn 
(2010), pp. 3-5. 
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loss of faith in rights begins on the inside of legal reasoning, then moves to the level of consti-
tutional rights, which “straddle” the line between inside and outside, and finally comes to cast 
doubt on the fully “outside” rights, that is, the extralegal. 
 
Kennedy insists that when by rights we mean legal rights, these rights are actually legal rules, 
and are thus “open to the same analysis of open texture or indeterminacy as legal argument in 
general”. The advocate will therefore most certainly argue for an interpretation of the right in 
question that favors her preferred outcome, as will her opponent, and so rights arguments “end 
up with balancing tests that render rights argument indistinguishable from the open-ended pol-
icy discourse it was supposed to let us avoid”. Rights argument in the legal sphere is legal 
argument, which, due to the indeterminacy of legal argument, more or less collapses into the 
balancing among values or interests, which in the end means political or perhaps moral argu-
ment. 
 
This is, of course, the general gist of the indeterminacy thesis, originally realist, as radicalized 
by Critical Legal Studies. It has received abundant criticism, in both its realist and its CLS 
formulations, for its underestimation of the degree to which legal procedures and materials have 
the ability to produce closure.74 Certainly, it can be asked what is to be gained by dislodging the 
distinction between rights argument and general legal argument, as well as the one between 
legal argument and arguments about policy. One benefit seems to be that the critique can help 
facilitate a better understanding of the role played by rights in the positionings of political 
movements in relation to the judiciary.  

 
Kennedy traces the back-and-forth trajectory of positions regarding the issue of rights, and the 
balancing of them against each other, against the backdrop of a changing American political 
landscape. Initially, for the realists, the notion of balancing was a seen as a step forward in that 
it made explicit the necessity of recourse to policy, rather than pretending as if it doesn’t exist. 
For the democrats, as long as the judiciary didn’t share their views, this was the expedient 
strategy, since it allowed them to argue, from a legislative supremacy standpoint, that decisions 
on contested issues should be deferred back to the democratically elected body of legislators. 
This became a way of countering the judiciary’s attempts to use property rights to block New 
Deal policies. 
 

                                                
74 The realist or rule-sceptic “excesses” in this regard have been influentially criticized by H.L.A. Hart 
in The Concept of Law. He writes: “Here, at the fringe of these very fundamental things, we should 
welcome the rule-sceptic, as long as he does not forget that it is at the fringe that he is welcome; and 
does not blind us to the fact that what makes possible these striking developments by courts of the most 
fundamental rules is, in great measure, the prestige gathered by courts from their unquestionably rule-
governed operations over the vast, central areas of the law.” Hart (1994), p. 154. For the whole argument, 
see pp. 124-154. For a critique of CLS in this regard, see e.g. Kress (1987). 
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But the New Deal era then saw the realists, appointed by democrats, take control of the supreme 
court, while the legislature just before and during the Second World War became increasingly 
conservative. Now, the model of internal critique of legal reasoning to the benefit of the legis-
lature didn’t seem so appealing, and constitutional rights, now apparently more “absolute”, de-
termined and capable of producing trustworthy closure, were resurrected as a tool against ma-
joritarian rule: “the left liberals attacked the jurisprudence of legislative supremacy they them-
selves had constructed, and became civil libertarians with a vengeance”.75 The right, of course, 
answered by utilizing the critique developed by the (former) realists against themselves. The 
1960s then saw massive triumphs for the civil rights movement in the form of Supreme Court 
decisions. This solidified the reliance on the adjudication of constitutional rights as a tool for 
progressive change and empowerment, but the left’s newfound belief in the “absolutism” of 
rights couldn’t survive the realist critique, now coming from the right, and the feasible solution 
became the increasing reliance on balancing. In the 1970s and 80s the tables were turned once 
again, and the right was able to use the Supreme Court to roll back many of the liberal reforms 
that had been enacted. These back-and-forths, Kennedy asserts, rather than causing any neces-
sary or across-the-board disenchantment about rights, “provided yet another context for the loss 
of faith”.76 
 
The 1960s came to be viewed as a period of historic triumph for rights movements, and rights 
rhetoric proliferated to become the dominant political currency and vocabulary. But as an in-
creasing number of group interests were reconstructed as rights claims, it became harder to 
sustain the notion of universality. A number of debates among the left about what exactly was 
to be inferred from the notion of identity-based right ensued, and helped problematize the faith 
in the viability of the concept. But, since rights argument is essentially policy argument, “[o]ne 
might lose faith in it as a project, without losing enthusiasm for cultural pluralism or for one’s 
particular list of law reform proposals, just because the process of deciding what the rights were 
was no different from general policy analysis”.   
 
This is the general outline of Kennedy’s internal critique of rights. Is there a general assessment 
here? Are rights “good” or “bad”? It seems that Kennedy isn’t concerned much with the ques-
tion of whether the totality of the impact of rights discourse itself has consequences beneficial 
or detrimental to progressive politics. The focus here seems rather to be on showing how con-
stitutional rights argument can come to play very different roles depending on the changing 
circumstances of political realities and power balances. However, Kennedy does pose the ques-
tion “Why do it?” to his own analysis. How does he answer it? 

                                                
75 Kennedy (2002), p. 203. 
76 Ibid., p. 206. 



 33 

3.3. Why critique? 
So what motivates Kennedy to undertake the critical endeavor? Is there something to be gained 
from it politically, or is its importance of a purely descriptive or theoretical nature? Are there 
any risks? Perhaps it is telling that Kennedy needs two separate sections titled “Why Do It?” in 
the same article to answer these questions.77  
 
Kennedy identifies a set of common fears or worries. Initially, he points to the perceived “dan-
ger” in engaging a critique of rights, grounded in the sense that if doubt in rights among the left 
were to become widespread, the left could lose the advantage of “good faith” persuasiveness 
and a sense of righteousness in rhetoric. This, he says, is a hard point to corroborate, and doubt 
in rights may cause some people to be less politically active while others may become more so. 
The only possible problem he recognizes is that rights critique may divide the attention of the 
left, causing the doubtful to argue with the still “faithful”. Differentiating between “rights 
against rights” (that is, private law) and “rights against power” (public law)78, Kennedy also 
takes great care in elaborating what his critique is not: 

 
There is nothing in the critique that might suggest a reduction in the rights of citizens vis-à-vis their 
governments. Having lost one’s faith in rights discourse is perfectly consistent with, indeed often 
associated with, a passionate belief in radical expansion of citizen rights against the state. Moreo-
ver, loss of faith is consistent with advocacy of greatly increased tenant rights in dealings with 
landlords, as well as with the reverse, just as it is consistent with favoring more or less government 
control over abortion decisions. It is not about the question of what legal rules we should enact to 
define the limits of conflicting rights claims, but rather about how we should feel about the dis-
course through which we argue those limits back and forth.79 

 
In other words, to have lost one’s faith in rights is perfectly consistent with engaging the legal 
sphere using the language of rights to achieve one’s political ends. But why is it important to 
“feel” differently about rights discourse? 
 
From” inside” to “outside” critique 
After an internal critique it is still perfectly possible, Kennedy maintains, to believe in the ex-
istence of outside rights that should determine what the law should be. However, the doubt or 
“loss of faith” in inside - that is legal - rights leads Kennedy to question also the “outside” rights 
that in traditional liberal political theory have been thought of as “natural”, and as objects of 
translation into the juridical sphere. In the “lay discourse”, rights are little more than a rhetorical 
tool that owes its effectiveness to the moral weight it has been infused with, rather than to some 
other capacity, such as mediation (between fact and value, for example). But, drawing on 

                                                
77 Kennedy (2002), p. 216 and 218. 
78 Ibid., p. 202. 
79 Ibid., p. 213. 
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Marx’s critique of rights as serving capitalism80, Kennedy does see them as performing a psy-
chological function:   

  
I don’t think it plausible that rights consciousness, in and of itself, plays either an intrinsically 
progressive or an intrinsically conservative role in our current politics. But, from my post-rights 
perspective, and with deference to believers, I do think the view of rights as universal and factoid, 
and so outside or above politics, involves denial of the kind Marx analyzed. As with the denial of 
the ideological in adjudication, there are many ways to theorize the conflicts that give rise to this 
particular form of (what seems to me) wishful thinking.81 

 
Thus, while rights do not inherently entail any specific politics, in their current depoliticized 
incarnation as “universal and factoid” they are not politically neutral or innocent. But he is also 
weary of the potential consequences of pursuing such an analysis: “as with adjudication, psy-
chologizing denial involves suspending dialogue with those for whom the reality of rights is 
close to tangible”. He writes: 

  
The critique is not an assertion that these demands for inclusion, for acceptance as equals by the 
dominant groups in these societies, are wrong or misguided. It is certainly not an assertion that they 
should chasten their rights rhetoric, when it operates effectively, to suit the evolution of belief 
within a fraction of the white left intelligentsia. But, in its minimalist form, it “applies” to excluded 
groups, as they have defined themselves on the left since the 1960s, as much as it applied to the 
white male working class of the nineteenth century, to which Marx originally addressed it.82 

 
It seems that, while he says that his analysis “applies”, he has some trouble in explaining just 
what it is “good for” or what work it can perform.  
 
Another point Kennedy makes, which is discussed only in passing, is that “rights are more than 
just a language – or we might say that, like any language, rights talk does more and less than 
translate a clear and constant meaning from one medium to another”83. What Kennedy is touch-
ing on here seems to be something like the Foucauldian notion of the productive power of lan-
guage and the idea that rights, rather than simply being claimed by or for a pre-existing subject, 
performatively constitutes that subject and effectively calls it into being. Wendy Brown writes:  

  
rights are not simply attached to Kantian subjects, but rather produce and regulate the subjects to 
whom they are assigned. Thus, in its very promise to protect the individual against suffering and 
permit choice for individuals, human rights discourse produces a certain kind of subject in need of 
a certain kind of protection.84 

 
                                                

80 Kennedy writes: ”[Marx’s] notion was that the belief in universal political rights functioned, together 
with the belief in universal private rights, as a fantasy resolution of our contradictory experience of 
being, at once, altruistic collective and selfish individual selves. At the same time, the fantasy performed, 
for the beneficiaries of capitalism, the apologetic function of explaining why they were entitled to the 
profits they derived from exploiting the propertyless”. Kennedy (2002), p. 216. 
81 Ibid. 
82 Ibid., p. 214. 
83 Ibid. 
84 Brown (2004), p. 459-60. 
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This is an interesting theme that could potentially form the basis for a discussion on how the 
subjects of rights, in the context of this study refugees and asylum seekers, are in a sense con-
stituted by the way in which they are talked about.85 However, Kennedy effectively closes this 
discussion immediately by simply stating that he thinks it “as easy to exaggerate as to underplay 
the role of rights talk” and that “it is not at all clear to me that oppressed groups needed rights 
talk to know that they were oppressed”.86   

 
So, again, what’s the point of the questioning? Kennedy states at the very start of his article that 
his critique is carried through from two different perspectives: the left political project and the 
modernist/postmodernist (“mpm”) project, each with its own motives. While the left “aims to 
transform existing social structures on the basis of a critique of their injustice […] specifically 
[…] the injustices of racist, capitalist patriarchy”, the mpm project represents “a critique of the 
characteristic forms of rightness of this same culture and aims at liberation from inner and outer 
experiences of constraint by reason”87. Not engaging the vast debates around the compatibility 
of the two projects, Kennedy supposes, at least temporarily, that they are compatible, or at the 
very least that a critique of rights from the mpm vantage point, which initially seems to make 
good sense, can be launched without hurting or impeding the left project.  
 
Kennedy’s apologia manages to say very little in terms of positive, substantive justifications 
for the critical enterprise, and it reads more like a series of debunkings of arguments about why 
not to engage in it: it doesn’t necessarily lead to either nihilism or Nazism/Stalinism, it doesn’t 
leave us with nothing in the place of rights or theory or to a loss of faith in “everything”, it 
doesn’t necessarily cause one to abandon egalitarianism, and so on. He also questions the drive 
itself to have critique be “useful” – why would we hesitate to leave behind items of belief that 
we have come to no longer be convinced by, regardless of the motive of the critique? This 
tendency of vagueness about the reasons for engaging in a critique of rights from the standpoint 
of legal indeterminacy potentially leaves Kennedy open to critiques such as that of Roberto 
Mangabeira Unger, who has argued that the strand in Critical Legal Studies concerned with 
radical indeterminacy has shown itself as being a dead end.88  

 
Conclusion 
Kennedy’s analysis of rights, informed by his tracing of how they have been used in American 
political struggles over the course of the last century, offers a way of understanding the ability 
of rights language to accommodate many different political programs and outcomes that are 

                                                
85 See section 4.3 for the related discussion on Koskenniemi’s concept of ”field constitution”. 
86 Kennedy (2002), p. 214. 
87 Ibid., p. 218. 
88 Unger (2015), p. 26-28. 
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very different from one another. What Kennedy’s analysis has some difficulty telling us, how-
ever, is what or who determines the actual outcomes of policy, and how. When he approaches 
his general critique of adjudication, he does so with the express intention to “deprive it of pre-
tensions to truth”.89 One stated goal, among others, in this project is to “explore the ideological 
consequences of law-making through adjudication in bad faith, without proposing either a sub-
stitute determination of what is ‘really’ going on or an ethical determination of how we must 
respond to the revelation of error”.90 Susan Marks, as well as Roberto Mangabeira Unger91 and 
(in his later works) Martti Koskenniemi have both pointed to a “false contingency” that often 
seems to have characterized progressive thinking: Marks writes: 

 
To be clear at the outset, I believe it is quite right to hammer the point that history is a social 
product, not given but made. For if it has been made, then it can be remade differently. This is 
surely a cardinal principle of all progressive thought, and the work of drawing out its multifarious 
implications is as urgent as it is endless. The worry I want to explore here, however, is that we may 
be undertaking this work in a way which causes us to neglect the equally important progressive 
point that possibilities are framed by circumstances. While current arrangements can indeed be 
changed, change unfolds within a context that includes systematic constraints and pressures. In 
general terms, what I wish to re-evoke is the idea that things can be, and quite frequently are, 
contingent without being random, accidental, or arbitrary. From another angle, there is a kind of 
necessity which must be reckoned into, rather than always contrasted with, our sense of what it is 
to be an artefact of history. I will use the term ‘false contingency’ to denote the failure to take that 
idea adequately into account.92  

 
While Kennedy’s analysis can help explain how human rights discourse (“rights talk”) in prac-
tice comes down to political consideration of the type it was initially set to avoid, it stops short 
of addressing the question of which actors do in fact emerge successful in utilizing rights lan-
guage to further their political objectives.  
 
This trait in Kennedy’s analysis could perhaps be attributed to what he himself calls the “mpm” 
(modernism/postmodernism) influence in his critical enterprise (and CLS in general) and its 
skepticism towards any and all instances of “rightness”: 

 
“Being right” in the rationalist sense has been a crucial part of leftism, and the mpm strand in the 
project is hostile to rightness in all its forms. Other critiques of the project from the left come from 
the demand that theory contribute to a particular model of action in the world, whereas the dandy-
ish, aestheticist, politically quietist mpm strands rebel against that image.93  

                                                
89 Kennedy (1997), p. 19. 
90 Ibid., p. 20. 
91 Unger writes, in critique of the strand in CLS preoccupied by legal indeterminacy: ”A theoretical 
proviso hedged the thesis of radical indeterminacy. Law might be indeterminate of considered only at 
the surface of its controversies. However, it became indeterminate to the extent that its credentialed 
interpreters shared a way of thinking about society as well as about law. Such a mode of thought was all 
the more powerful because it was left largely inexplicit. The hidden form of consciousness is what made 
the indeterminate determinate. Because this proviso was characteristically unaccompanied by any view 
of how such ways of thinking were made and could be remade, it was without practical consequence. 
What counted in practice was the claim of indeterminacy”. Unger (2015), p. 27. 
92 Marks (2009), p. 2. 
93 Kennedy (1997), p. 11. 
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If this “quietist” tendency here means not continuing the line of inquiry beyond the indetermi-
nacy of rights, the reluctance to giving an “answer” could be said to be indicative of a conflict 
between the two strands in CLS discourse, the left project and the mpm project, that only be-
comes visible when theory is applied to concrete instances. The peaceful coexistence assumed 
by Kennedy of these two strands may show itself as more problematic than he would perhaps 
like to admit. 
 
The second research question of this study was to ascertain what general assessment of rights 
can be found in the works of the critical legal theorists. On this point, Duncan Kennedy proves 
to be somewhat elusive. While he says that he finds it implausible that “rights [play] either an 
intrinsically progressive or an intrinsically conservative role”, he nevertheless thinks them not 
entirely politically innocent. The resulting impression is one of having some central questions 
- “Is rights good or bad?”, “Do we need them or not?” – remaining unanswered. But, it could 
be argued, wouldn’t reading Kennedy with the intention of having questions like those an-
swered be to essentially miss the point? Surely, the main task of his critique is the analysis of 
how rights are utilized by political actors and interests. But his assertion that rights themselves 
nevertheless “act” in certain ways creates a sense of ambiguity, or, if you will, indeterminacy.    
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Chapter 4: Martti Koskenniemi and the Politics of International 
Law 

[I]n the end, legitimizing or criticizing state behaviour is not a matter of applying 

formally neutral rules but depends on what one regards as politically right, or 

just.  

–  Martti Koskenniemi, “The Politics of International Law” 
 

A demonstration that ‘it all depends on politics’ does not move one inch towards a better 

politics.  

– Martti Koskenniemi, “The Politics of International Law – 20 Years Later” 
 
 
 

This chapter examines the work of Martti Koskenniemi on international law and human rights. 
I start by delineating Koskenniemi’s general theoretical approach and how he views the partic-
ular structure within which international legal argument finds itself. I then examine his views 
on the fragmentation of international law and the “Politics of Re-definition” that have come to 
characterize the international legal arena in recent decades, and end with a discussion on his 
views about human rights specifically and how that discourse can be approached and engaged. 

4.1. Koskenniemi’s theoretical approach and the structure of international 
legal argument 
The theoretical context in which Martti Koskenniemi engages the topic of human rights is very 
different from that of Duncan Kennedy. While Kennedy intervenes in the context of traditional 
American jurisprudence, Koskenniemi is an international lawyer immersed in European politics 
and theorizes international law utilizing political philosophy and social theory. However, the 
critical impulses of Critical Legal Studies, as well as some of its theoretical tools and vocabu-
laries, are retained and applied to the regime of international law and its institutions. This sec-
tion will outline the theoretical framework from which Koskenniemi approaches the dynamics 
of international law and his basic view of the structure of international legal argument. 

 
Emannuelle Jouannet points out that Koskenniemi’s analysis of international legal argument is 
arrived at from a structuralist and post-structuralist vantage point, integrating the analytic tools 
of what is often described as “the linguistic turn”: international legal argument is approached 
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as language, as a “grammar”94. While this quite naturally leads him to the theorizing of the 
indeterminacy of legal language, his analysis is also, and perhaps more fundamentally, con-
cerned with uncovering the particular structure within which international legal argument is 
trapped. This structure is described as follows: 

 
Organizing society through legal rules is premised on the assumption that these rules are objective 
in some sense that political ideas, views, or preferences are not. To show that international law is 
objective - that is, independent from international politics - the legal mind fights a battle on two 
fronts. On the one hand, it aims to ensure the concreteness of the law by distancing it from theories 
of natural justice. On the other hand, it aims to guarantee the normativity of the law by creating 
distance between it and actual state behaviour, will, or interest. Law enjoys independence from 
politics only if both of these conditions are simultaneously present.95 

 
The conflict is here between concreteness and normativity. Concreteness: law must, in order to 
be democratically legitimate, be based on social arrangements – that is, “on the actual (verifia-
ble) behavior, will and interests of the members of society-states” - rather than natural law or 
any specific conception of the good not shared by a large part of the polity. Normativity: law 
should apply to all legal subjects (states) alike, regardless of whether or not they agree to its 
application to them in any particular given situation. While the demands of concreteness require 
at least some degree of closeness or affinity between the law and the will or interests of its 
subjects – that is, state behavior – normativity prescribes distance and disaffiliation. The strive 
for concreteness tries to align the rule or principle in question closely with state behavior and 
thus risks making law little more than an apology for state power interests. Normativity, in that 
it seeks to ground the force of law in something other than the behavior of states, becomes open 
to political power and unjustifiable preferences in its lack of concreteness. Since concreteness 
can only be argued for by reference to observable state behavior, and normativity only by ref-
erence to the independence from such behavior, the two criteria effectively cancel each other 
out. The presence of power and “illegitimate” interests in international law, whether in the form 
of apology for state power or politically manipulatable utopia, is thus unavoidable. This struc-
ture, Koskenniemi writes, makes any position vulnerable to seemingly legitimate criticism. “It 
seems possible to adopt a position only by a political choice: a choice which must ultimately 
defend itself in terms of a conception of justice.” And, of course, reliance on such a conception 
is exactly what the concept of the Rule of Law was intended to avoid. 
 
When the First World War broke out, effectively ending the system of international relations 
established by the Congress of Vienna system, the failure of international lawyers had to be 
grappled with by international legal theory. A very influential interpretation, expounded by 
writers like Hans Kelsen and Hersch Lauterpacht, insisted on the need for independent norms 
in the international order, for normative rules that could counter the power interests of states. 

                                                
94 Jouannet (2011), p. 7. See also Koskenniemi (2005), pp. 563ff. 
95 Koskenniemi (2011), p. 7. 



 40 

Koskenniemi calls this the rule approach. In its stress on the need for independent norms, the 
rule approach becomes vulnerable to a more realist critique that pointed to the difficulty of 
ascertaining any nonpolitical pedigree of rules. The policy approach, the other main trend, in-
stead therefore construes the mistakes of earlier international lawyers as that of utopianism, a 
naïve belief in the Congress system and a failure to appreciate the realities of international 
power politics. It insisted that it is the ability of rules to achieve certain “social ends”, not their 
formal validity, that is to be considered the important factor. Since legitimate criticism can be 
leveled against both of these positions, mainstream scholarship has tried to stay clear of both 
extremes by trying to combine and strike a balance between concreteness and normativity, an 
endeavor which Koskenniemi says is destined to fail. The result is therefore a confused or 
“pragmatist” state in which both utopian idealism and the primacy of power politics are simul-
taneously accepted. As a result, seeking a “balance” in international law adjudication becomes 
a way out, just as it did in American constitutional law in Duncan Kennedy’s analysis. Kosken-
niemi says that “[t]hough this has seemed to work well, the question arises as to whether such 
practice can be adequately explained in terms of the Rule of Law”.96 Practical workability thus 
comes at the expense of conceptual coherence. 
 
Both approaches, Koskenniemi notes, are “distinctly modern” in that each “refuses to develop 
its concept of law in terms of some material theory of justice”. Since the tension between them 
can only be resolved by doing just that, the liberal-modern conception of international law 
seems trapped between either abandoning its central mission – construing the Rule of Law as 
the protection against the subjectivity of value – or simply accepting this contradictory state of 
affairs. The late modern international lawyer must thus embrace the fact of a forced “venturing 
into fields such as politics, social and economic casuistry which were formally delimited be-
yond the point at which legal argument was supposed to stop in order to remain ‘legal.’”.97 
 
Koskenniemi is careful to point out that his thesis of the indeterminacy of international law is 
not simply about the “semantic open-endedness or ambiguity of international legal words”, 
which it has often been misunderstood as. He states that 
  

The claim of indeterminacy here is much stronger (and in a philosophical sense, more “fundamen-
tal”) and states that even where there is no semantic ambivalence whatsoever, international law 
remains indeterminate because it is based on contradictory premises and seeks to regulate a future 
in regard to which even single actors’ preferences remain unsettled. […] The same reason that 
justifies the rule about self-defence [sic] also justifies setting aside its wording if this is needed by 
the very rationale of the rule – the need to protect the State. And because no rule is more important 
than the reason for which it is enacted, even the most unambiguous rule is infected by the disagree-
ments that concern how that reason should be understood and how it ranks with competing ones: 

                                                
96 Koskenniemi (2011), p. 14. 
97 Koskenniemi (1990), p. 32. 
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what is it, in fact, that is necessary to “protect the State” and how does that reason link with com-
peting ones such as those of “peaceful settlement”?98 
 

The question is therefore not one limited to the question of linguistics, but pertains to the larger 
scope of argumentative structures that open the legal sphere to politics and state power even 
when the meanings of legal language are fairly uncontested.  
 
The openness of human rights law to the influence of politics is grounded in this fundamental 
grammar. Since international lawyers constantly find themselves operating within it, the strug-
gle about human rights becomes a struggle of politics, that is, a struggle to stay clear of the 
constraints of state behavior while never straying too far away from it. 
 
It is important to note that while for Duncan Kennedy the sphere of the extralegal is mainly 
theorized as “policy argument”99 or “legislative”100, for Koskenniemi, that against which the 
international rule of law is contrasted is state power. This difference is due to their respective 
theoretical homes: Kennedy works in the school of American analytic jurisprudence while 
Koskenniemi follows in the classical tradition of viewing international law theory as pertaining 
to peaceful relations among states. 

4.2. Structural Bias and the Politics of Re-definition 
In a later article, Koskenniemi addresses some of the gaps and vagueness of his earlier work, 
some of which is pointed to above; what its general mission was (“what it wanted to ‘achieve’”) 
and what notion of the political it employed. In trying to elaborate on these questions Kosken-
niemi shifts his focus somewhat, from the question of indeterminacy to the the structural biases 
of international institutions, and so seem to have self-critically moved in the direction (urged 
by Roberto Mangabeira Unger), of continuing legal analysis beyond the theme of indetermi-
nacy: 

  
A demonstration of the lack of coherence (‘politics’) of legal argument is only a preface to the 
more important point that although all the official justifications of decision-making are such that 
they may support contrary positions or outcomes, in practice nothing is ever that random. Compe-
tent lawyers know that the world of legal practice is actually quite predictable. As Susan Marks 
has recently put it, alongside the demonstration of ‘false necessity’ – by now a classical critical 
theme – what needs demonstration is ‘false contingency’, the idea that because the argumentative 
structures are open anything goes in fact.101 

 

                                                
98 Koskenniemi, (2005), pp. 590f. 
99 Kennedy (2002), pp. 195ff. 
100 Ibid, pp. 182, 185, 187. 
101 Koskenniemi (2009), p. 9. 
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Structural bias, Koskenniemi writes, is the result of a process of fragmentation in international 
law in which different areas of law are increasingly being specialized: 

 
Through specialization – that is to say, through the creation of special regimes of knowledge and 
expertise in areas such as ‘trade law’, ‘human rights law’, ‘environmental law’, ‘security law’, 
‘international criminal law’, ‘European law’, and so on – the world of legal practice is being sliced 
up in institutional projects that cater for special audiences with special interests and special ethos. 
[…] This is why much about the search for political direction today takes the form of jurisdictional 
conflict, struggle between competing expert vocabularies, each equipped with a specific bias. If 
such regimes are bold in ambition, and able to rely on the support of some powerful sector of the 
political world, then they may succeed in changing the general bias in the law […] Because ‘human 
rights’, like any legal vocabulary, is intrinsically openended, what gets read into it (or out of it) is 
a matter of subtle interpretative strategy. If a British court is able to read the indefinite detention of 
a person in Iraq as a human rights measure, then that decision will become part of a shifting pattern 
of outcomes produced by institutions having recourse to human rights vocabularies.102 

 
What comes to determine the “pattern of outcomes” of human rights, then, is the institutions 
that have access to the language of human rights and the power to interpret and define them.  
 

Political intervention is today often a politics of re-definition, that is to say, the strategic definition 
of a situation or a problem by reference to a technical idiom so as to open the door for applying the 
expertise related to that idiom, together with the attendant structural bias. Here, only imagination 
sets the limit. 

 
A dimension of the politics of definition, Koskenniemi says, is that it operates by assigning 
truth or inevitability to the actor’s choice of vocabulary, thus rendering the arbitrary, preferen-
tial or biased nature of this choice invisible:  
 

It may not be sufficient simply to occupy the place of decision. One may also want to ensure that 
the decisions seem to emanate from some external logic or method that is neutral among the par-
ticipants, that what is at work is not really ‘one’s’ method but the universal (or ‘scientific’) method 
– or, even better, that at work is not a ‘method’ at all but reality itself.103 

 
These vocabularies, whether “economy”, “human rights”, “national security” or something 
else, “act as ‘ideologies’ in the technical sense of reifying, making seem necessary or neutral 
something that is partial and contested”.104 This process of re-definition involves the assigning 
of the “correct” regulating framework, and therefore work to advance certain interests and make 
visible certain actors “while leaving others in the shadows”. 

                                                
102 Koskenniemi (2009), p. 9. 
103 Ibid., p. 11f. 
104 Ibid., p. 6. 
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4.3. Engaging Human Rights Discourse 
Rights today, Koskenniemi writes, are paradoxical in that they are theorized as protections of a 
pre-political sphere into which political and democratic institutions may not legitimately inter-
vene (rights as trumps), yet, in a morally, religiously and philosophically pluralistic world, the 
lack of agreement about what rights are - what grounds them and what implications they should 
have – effectively limits them to nothing but politics: “Whatever philosophers might say, the 
social meaning of rights is exhausted by the content of legal rights, by the institutional politics 
that gives them meaning and applicability. From a condition or limit of politics, they turn into 
an effect of politics.”105  
 
Koskenniemi identifies this relationship between politics and rights in four main areas. The first 
is field constitution, which is the process of forming the field of human rights by restating cer-
tain policy areas as within the purview of rights while leaving other areas out: “only some as-
pects of reality become recognized in terms of human rights while others do not”106. The second 
is indeterminacy, that is, the open-endedness of legal argument as traditionally theorized by 
legal realism and Critical Legal Studies. Next is right-exception, the clauses of permissible re-
strictions that are commonly found in international human rights treaties and that hinges on 
specific language and contested notions like “necessary in a democratic society”, “morals”, 
“proportionality”, “reasonableness” and the like, the contents of which inevitably necessitates 
a recourse to policy argument. The final area is the one of conflicts of rights, in which competing 
rights claims need balancing, a notion that has been explored by Duncan Kennedy as seen 
above, and which also comes down to contested ideas about what constitutes a good society or 
a justifiable social order. The main point is, of course, that rights, rather than being “trumps” 
against policy considerations, come down in practice to just such considerations: “Rights do 
not exist as such – ‘fact-like’ - outside the structures of political deliberation. They are not a 
limit but an effect of politics.”107 The usefulness of rights as traditionally understood – the pos-
sibility of protecting minorities from the oppression of the majority by grounding their interests 
in something outside of mere social policy – is thus lost.  

 
Despite his criticisms, Koskenniemi still maintains that rights talk shouldn’t be abandoned and 
that they have functioned well within western societies in much the same way as have “wearing 
a tie or shaking hands when meeting”. It would thus appear that rights only function to the 
extent that their underlying values converge. Rights then come to be dependent for their func-
tioning on a political or value context that is, at least to a certain extent, homogenous. But isn’t 
the insistence on the dependence of rights on shared political or moral values essentially also 

                                                
105 Koskenniemi (2001), p. 35. 
106 Ibid., p. 36. 
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an assertion of their superfluousness? If the whole point of the notion of rights is to solve con-
flicts between, say, different “conceptions of the good”, doesn’t the usefulness of the notion of 
rights disappear together with such differences? Peculiarly, Koskenniemi gives us no answer to 
this question.   
 
Koskenniemi draws conclusions about the human rights regime by tracing the beliefs and views 
among the professional class of international lawyers that helped develop it. In this, he stresses 
that human rights are “rooted in the same terrain as sovereignty and self-determination”.108 Hu-
man rights, far from being a purely internationalist creation of 1948, is the outcome of “a liberal 
reformism that sought a balance between a right to nationhood - sovereignty - and the individ-
ual's right to be an equal member of a cosmopolitan world”. This stress on the historic roots of 
human rights discourse in the desire to protect nation building projects, at times nationalist or 
even colonial and imperial ones, is shared by several critical historians, such as Samuel Moyn109 
and Mark Mazower.110 This balance between universalism and nationalism has repeatedly 
failed, and universalism has time and again shown itself as a disguise for interests very partic-
ular indeed. 

 
From this perspective, the universality of rights is pure hegemony. A “particular” takes on the garb 
of universality: humanitarianism, self-determination, equality of rights, global justice. But the 
choice is never between that which is universal and that which is particular. The choice is between 
different kinds of particular. To fail to see this is to remain blind to the way the political system 
makes such choices. If the question is never about realising rights that are “out there”, but always 
about whom we are to privilege, how scarce resources are to be allocated, then it becomes imper-
ative to articulate the criteria of distribution that underlie such choices. This means not only con-
stant attention to what outcomes political institutions produce and what claims can be heard in 
them but, in particular, to what extent the human rights vocabulary might contribute to one or 
another type of systemic bias in this regard.111 

 
Koskenniemi is here identifying a need to examine just what role is played by the language of 
human rights in the distribution and allocation of resources. The idea of a non-political univer-
sality only serves to mystify these political priorities, thus effectively becoming an apology for 
power and the preservation of the status quo.  
 
Once the insights into the ever contested nature of the relationship between the universal and 
the particular have settled, Koskenniemi outlines five different strategies that international law-
yers can utilize to handle this problematic. 1) Human rights formalism, like legal formalism in 
general, is essentially a focus on the ability of human rights to be “argued as technically as any 

                                                
108Ibid., p. 40. 
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110 Mazower (2009). 
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other piece of law” and thus effectively produce legal closure. 2) Human rights fundamentalism 
“feels nostalgia towards natural law” and echoes its sentiments in language such as “sacred-
ness” or “human dignity”. It tries to “ground” human rights, but in doing so expose them to 
whatever critique can be leveled at these grounds. 3) Human rights skepticism views rights as 
irrational (“nonsense on stilts”) and as having no role to play in politics, except perhaps the 
ones that can be justified by reference to something other than politics, that is, none. As such, 
skepticism is “disappointed absolutism” and can cause legal agents to engage human rights 
argument in much the same bad faith pointed to by Duncan Kennedy. 4) Cosmopolitan democ-
racy largely accepts the human rights framework and considers it to be a part of a larger inter-
national democratic endeavor. It points to the importance of “democratic international proce-
dures and fair play”, and thus risk to “underestimate the role of institutional power and bad 
faith”. 5) Radical democracy, the strategy seemingly espoused by Koskenniemi, is the radical-
ization of cosmopolitan democracy by an increased awareness of the influence of power:  

 
A radical democracy would attack the fixed or harmonious aspect of rights and highlight their role 
in the struggle for hegemony and in the articulation of antagonisms and exclusions. And it would 
think rights valuable precisely because of the way they combine the particular with an attempt at 
the universal and thus provide resources for challenging existing hierarchies and exclusions. As 
said, to claim a right is, after all, more than claiming a benefit. It is to claim in the name of univer-
sality: this belongs not only to me but to everyone in my position. Thus it always implies member-
ship in a community, and having the benefit because of that membership […] Rights may not al-
ways bring emancipation. But often they can because they are split against themselves: particular 
and universal at the same time, strong in waging hegemonic struggles, weak in maintaining hege-
monic positions.112 

 
The role to be played by rights, their raison d’être, is thus to act as a space for political struggle 
through projects of universalization, as vehicles for inclusion, by restating the particular as uni-
versal. But this also empties them of determinate content and allows them to be appropriated 
by all sides, not just progressive or left projects, as was so thoroughly shown by Duncan Ken-
nedy.  
 
Koskenniemi concedes that rights can be beneficial in that they open political language to ex-
periences of suffering and injustice. However, he maintains that this benefit has become mar-
ginal in political culture and that the main function of rights rhetoric has now been reduced to 
that of “buttress[ing] one’s political priorities”.113 
 
Koskenniemi points to the emergence in the 1960s and 70s of a new theoretical insistence on 
the absoluteness and nonpolitical nature of rights (e.g. the Dworkinian notion of “rights as 
trumps”) as a reaction to the realist critique, and thus as an effort to further constrain and contain 
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politics. Koskenniemi follows Kennedy in viewing rights as “straddling” between legal posi-
tivity and naturalism, which is what gives them their character of wide applicability and makes 
sure that they will be appropriated by all sides in political struggle. Yet this is also what makes 
them vulnerable to much the same criticisms as international legal argument in general, i.e. of 
being either arbitrary or “theological” (and thus undemocratic) or positivist and thus apologist 
and lacking in the universality they are normally assumed to have. 

 
In Koskenniemi’s view, the problem with the liberal conception of rights is that it, though pur-
portedly value-neutral (“the priority of the right over the good”), does not have the capacity to 
accommodate all forms of social morality, but only those that presume an autonomous individ-
ual as the centerpiece of political life. It therefore excludes from its purview those forms of 
social morality, such as communitarian ones, that do not subscribe to this view of human per-
sonhood, as well as other programs, such as, for example, nationalism, the solidarity of friend-
ship or safeguarding the value of art.114 Rights are therefore unable to accommodate certain 
moral projects, and are thus, contrary to the traditional liberal understanding, dependent on 
politically substantive ideas of human personhood and a good society to be intelligible.115 
 
Conclusion 
This chapter started with an outline of how Koskenniemi views the structure of international 
legal argument, namely as trapped between apology and utopia. It then moved on to examine 
how the ”politics of re-definition” can work to assign different areas of law to certain institu-
tional regimes, and pointed to how the structural bias of the ”deciding institutions” can become 
significant to the outcomes in policy and to what comes to be defined as ”human rights” and 
what is not. The relationship between rights and politics was actualized in the four areas of field 
constitution, indeterminacy, right exception and conflicts of rights, each of which was shown 
to open rights discourse to political or moral considerations of various kinds.  
 
in Koskenniemi’s discussion of how human rights discourses are to be engaged, he argued for 
the need to approach them as part of a project of radical democracy that seeks to “attack the 
fixed or harmonious aspect of rights and highlight their role in the struggle for hegemony and 
in the articulation of antagonisms and exclusions”. That rights have the ability to mediate be-
tween the particular and the universal was thought to be their main attraction for progressive 
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politics, but Koskenniemi was also seen to be somewhat unclear, since he thinks them depend-
ent on at least some convergence in underlying values or ideas about social goods, as to whether 
or not they can offer something “other” than regular political argument. 
 
In the next chapter, these theoretical tools, together with the ones developed by Duncan Ken-
nedy as discussed in the previous chapter, will be drawn upon to approach the recent shift in 
Swedish asylum and refugee policy. 
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Chapter 5: The Swedish Shift 

5.1. Kennedy and the indeterminacy of asylum and refugee rights 
There is a precariousness in utilizing theoretical tools developed in relation to a context other 
than the one being examined. This is certainly true when (American) Critical Legal Studies, 
which developed in close proximity to North American legal culture, is drawn upon to philo-
sophically examine European legal phenomena. However, as was discussed in section 1.4., 
when the subject is (human) rights there are structural similarities that make this move both 
possible and suitable, in that Sweden has ratified and thus is bound by international treaties that 
effectively instantiate rights-based “checks”, much like the American constitution does, on the 
policy of the state. The question thus becomes one of focusing in on the distinction, assumed 
by traditional liberal theory, between rights argument and “regular” political argument. 
  
Kennedy explicitly relates his critique of rights to the workings of ideology. As seen in section 
3.1., Kennedy defines ideology as “a universalization project of an ideological intelligentsia”. 
How, if at all, is this notion of ideology relevant for the analysis in this thesis of the recent 
changes in asylum and refugee policy in Sweden? At the outset, it seems reasonably clear that 
the different positions in the discourse on asylum and refugee rights in the European context 
does not run along the lines of a simple liberalism/conservatism divide. In the Swedish context, 
as has been shown by Elisabeth Abiri, the left and the right have instead often worked together 
on these issues.116  
 
However, if, as Kennedy suggests, the content and meaning of rights are at least partly deter-
mined by their usages by intelligentsias in various universalization projects, the content and 
concerns of the ideologies of these intelligentsias become important factors. The question could 
therefore be formulated in the following way: Do any of these intelligentsias have any interests 
in advancing or expanding the scope of the rights of refugees and asylum seekers? While the 
question “Who speaks for the refugees?” may lie outside the purview of this study, the question 
of how the meanings and content of rights language is established does not. As Kennedy showed 
in the American context, the content of rights has to a large extent been determined by the 
political agency of ideological actors. The interrelatedness of rights and ideology, coupled with 
the absence of any ideological intelligentsia advancing the rights of refugees and asylum seek-
ers, could thus help to explain why these rights perpetually lead such an uncertain existence.  
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The conceptualization of ideology used by Kennedy has the benefit of having the ability to 
clearly make visible how the agency of political actors, or the lack thereof, defines and deter-
mines the meaning of rights. However, it seems to me that an analysis of the relationship be-
tween ideology and rights would also need to account for situations in which ideologies come 
to occupy larger hegemonic positions. Since the realization of rights (such as that to asylum) 
bring economic considerations about the allocation of resources into play, the terms and limits 
of such considerations – what is “possible” and what is not - become important factors. The 
notion that Sweden “can’t afford” the refugee influx, for example, can be understood as predi-
cated on precisely such considerations; it is dependent on very specific (neo-liberal) ideas about 
economic policy, such as the notion of fiscal austerity and that the borrowing of money by the 
state to finance the reception systems is to a large degree unthinkable and excluded from the 
array of possible measures. The claim that neo-liberalism occupies a hegemonic position in 
Swedish political culture could of course be challenged, but the point here is that the framework 
of ideological hegemony comes to significantly limit the content and possible meanings of 
rights in ways that cannot be easily captured by a strict definition of ideology as tied to specific 
intelligentsias. Perhaps the influence of ideological hegemony to a large extent evades the tra-
ditional law vs. politics conflict in legal philosophy, in which “politics” or policy is usually 
construed as a specific form of argument rather than the formation and delimitation of the po-
litical reality in which such argument takes place.117 This suggests a need for closer engagement 
by legal philosophy with political philosophy, perhaps especially of the non-liberal variety.  
 
Further, Kennedy attributed the effectiveness of rights rhetoric to its character of mediating 
between fact and value judgements, and thus also between law and non-law: “Rights reasoning, 
in short, allows you to be right about your value judgments”. This double location of rights as 
both “inside” and “outside” law can help to explain the controversy surrounding the newly 
enacted Swedish policies. While the government can emphasize the strictly legal or “inside” 
aspects of rights language, thus giving itself more room to maneuver politically, the loud oppo-
sition from activists and human rights groups can point to the “outside” moral and humanitarian 
connotations of rights in the service of criticizing those very same policies and legal enactments. 
The argument about what the right to asylum means thus becomes inseparable from on the one 
hand the argument about what legal rules should be enacted, that is, morals or “outside” rights, 
and on the other from the argument over whether or not the “inside” legal rules already enacted 
correspond to those outside rights. When the government announced its plans to restrict Swe-

                                                
117 The argument made here could also be described in terms of ”politics” versus ”the political” as con-
strued by Chantal Mouffe. See Mouffe (2005), pp. 8-14.  
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den’s refugee and asylum policies to the lowest standards compatible with international com-
mitments and EU regulation it can thus be seen to have done so by way of adopting a minimalist 
understanding of human rights limited to a legalistic core. 
 
This mediating character of rights, their interdependence with contestations about morality and 
policy, also ensures that no “right answer” as to the meaning or content of rights could be ar-
rived at outside of any normative framework. Aside from explaining the “wiggle room” thus 
made available to the government with regard to refugee policy, this also means that the fierce 
criticisms coming from human rights groups and activists must be understood as normative 
negotiations, not as statements about what human rights “really mean”. This perspective offers 
a way of understanding the “absolutism” of parts of the refugee advocacy community that James 
Hathaway has cautioned against, whose arguments often fuse together (exaggerated) statements 
about what protections are actually offered by the international legal framework with statements 
about what is morally or politically desirable.118 
 
Kennedy’s analysis of rights, exploring their indeterminacy by way of an examination of how 
they have historically been used by political actors, offers a pertinent framework for under-
standing the susceptibility of rights to political realities that have often been thought to be sep-
arate and separable from them. In the Swedish context, the policy changes of the government, 
while still purportedly maintaining a respect for the right to seek asylum, have explicitly and 
step by step diminished the content and scope of this right to the absolute minimum legal obli-
gations that the state is bound by. The carrier sanction ordinance, for example, certainly has the 
practical outcome of undermining the right to seek asylum, but the flexibility and indeterminacy 
of rights language allows the Swedish government to still claim adherence to its international 
legal obligations while simultaneously enacting such severe restrictions.  
  
However, the mere indeterminacy and open texture of rights, specifically those of refugees and 
asylum seekers, can seemingly offer little in explaining why the policies have shifted in a more 
restrictive direction rather than in some other way. If the inquiry stops at this point of indeter-
minacy, it thus risks perpetuating a sense of “false contingency” that Susan Marks has cautioned 
against. If the recent Swedish changes in refugee rights and asylum policies are to be under-
stood, a continued analysis must therefore center around the question of what determines actual 
outcomes. Such a line of questioning could focus on the influences of political and juridical 
institutions, structural bias, welfare politics, morality, citizenship and integration policy119, the 
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securitization of migration120 or even the growing anti-immigration sentiments in European pol-
itics and the backlash against multiculturalism that has been a dominating trend since at least 
the early 2000s.121 
 
The recourse to balancing tests as an inevitable part of rights frameworks was discussed by 
Kennedy in relation to the realists, who originally saw its rise to prominence as an improvement 
in that it essentially recognized the political nature of rights conflicts. When Deputy Prime 
Minister Romson argues the need for restrictions in the admitting of refugees into Sweden on 
the basis of the current strained conditions of the refugee reception systems, she seemingly 
juxtaposes the right of refugees to asylum on the one hand to the upholding of a certain standard 
of conditions for the refugees already in the country on the other. The question thus becomes 
one of a conflict of rights between future asylum seekers and those already in the system, a 
conflict that needs to be balanced. Rather than assuming that the framework of human rights 
itself contains any “right answer” to how this conflict should be balanced, Kennedy’s analysis 
would underscore the need to view any balancing outcome as a political choice that reaches 
beyond rights and thus would have to take the form of “regular” argument over politics or per-
haps morality. Such balancing could, for example, take the form of an argument about whether 
or not a lowered standard of living conditions for refugees already admitted would be a viable 
way to enable the Swedish system to admit a higher number of refugees. By not explicitly 
entering into any such discussion, however, Romson instead stops at the point of conflict, thus 
making an implicit choice to balance to the disfavor of refugees that have not already been 
admitted.122 
 
In the Swedish context, Kennedy’s analysis can be beneficial in another sense. Swedish legal 
culture has been characterized by a strong strand of positivist legal philosophy. There can there-
fore be observed a widespread belief in the relatively high neutrality of legal language and the 
legal system, and the courts are not generally, as is the case in e.g. the United States, seen as an 
area for political struggle. However, as has been pointed to by scholars, there are signs of this 
positivist view being increasingly challenged by EU law.123 The politicization of rights language 
offered by Kennedy can in this context serve as a call to expand the understanding of political 
struggle into arenas previously thought to be outside such contestations.  
 

                                                
120 See e.g. Huysmans (2000). 
121 Vertovec & Wessendorf (2010), p. 1ff. 
122 The move of juxtaposing the rights of refugees already admitted against those of future refugees could 
of course be resisted altogether. The point here is that when a conflict of rights is stipulated and the 
notion of balancing is actualized, the human rights framework itself cannot provide an answer as to how 
this balance is to be achieved.   
123 Hedlund (2016), pp. 41f. 
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Since the second research question of this study concerns the consequences of critique, it could 
be asked what these consequences might be for the Swedish refugee advocacy community. Like 
Kennedy in relation to the civil rights movement, I regard the enterprise of saying something 
about this with some caution, and I certainly do not think it beneficial for anyone to ”chasten 
their rights rhetoric”124. Despite this, I do believe that there can be observed a rather naïve belief 
in the relative determinacy, stability and dependability of rights language that could prove stra-
tegically unhelpful. The efforts to protect refugees and asylum rights could benefit from a 
stronger awareness of the political and ideological dimensions of the human rights framework. 
This could also facilitate a clearer discernment between when to criticize state policy for clear, 
fairly determinate legal violations and when to focus on morally questionable or politically 
disadvantageous interpretations.125 

5.2. Koskenniemi and the Politics of Re-definition 
Koskenniemi has pointed to the need for an analysis of the structural biases in international 
legal institutions that determine “patterns of outcomes” of different areas of law, including hu-
man rights. This structural bias is theorized as a specialization of legal regimes that designate 
to certain actors access to the utilizing and re-defining of the content and meanings of legal 
language. Can this type of institutional bias help account for the change in asylum and refugee 
policy? The carrier sanction ordinance that the Swedish government issued on January 4, since 
it was expressly motivated by the desire to stem the influx of asylum seekers, can from this 
vantage point be seen as a way to move the control of asylum rights away from the domain of 
international law into the domain of state prerogative legislation. The issue of carrier sanctions 
could of course be analyzed as simply a “loophole” in asylum policy that can be take advantage 
of by states126, but it could also be seen as an example of the politics of re-definition in which 
certain things gets defined as “human rights” and other things not, by a process of assigning 
them to certain institutional regimes. The point here is that the outcome of whether or not carrier 
sanctions become a viable legal instrument to decrease the number of asylum seekers is de-
pendent not on some legal logic or “truth”, but on the biases of the deciding institutions (that is 
the EU and the Swedish government), institutions which have increasingly favored restrictive 
asylum policies and minimalist interpretations of refugee rights.127  
 

                                                
124 Kennedy (2002), p. 214. 
125 It could be argued that I here again assume the distintcion between law and politics that the analysis 
of this thesis up untill now rather consistently has been subverting. While there is some truth to this, 
refugee advocacy is carried through in many arenas, juridical and as well as political and moral, and the 
analysis here suggests the benefits of being aware of the differences between these forums. 
126 As Rodenhäuser has pointed out, carrier sanctions may have become a way for states to circumvent 
state obligation and responsibility. Rodenhäuser (2014), p. 224. 
127 This could alternatively be construed as a wittgensteinian argument about rules not applying them-
selves. See Gammeltoft-Hansen (2014), p. 584. 
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The “politics of re-definition” often takes the form of assigning neutrality, inevitability or fac-
tuality to statements or pronouncements that frequently are biased, contingent and ideological. 
This is a political move that is “ideological” in the sense of “making seem necessary or neutral 
something that is partial and contested”.128 The announcement by the Swedish government at a 
press conference on November 24 of the new direction in refugee policy largely followed this 
pattern. “We have to face reality”, Deputy Prime Minister Åsa Romson said with a trembling 
voice, “which is why a number of measures are necessary”.129 The severe restrictions were put 
forth as wholly involuntary and beyond any choice, and, as a consequence, any opposition to 
it, it could implicitly be inferred, would be not simply a differing political opinion but out of 
touch with “reality”. The point here is not that Romson was not telling the truth, but rather that 
any such “truth” is informed by political realities that work both to construct and limit the scope 
of what comes to be counted as “human rights”. In this way, the depoliticization of rights lan-
guage opens the way for politicians to ostensibly abdicate from responsibility and policy mak-
ing in a way that would not be possible, had the political nature of rights discourse been the 
prevalent understanding. Structural bias is thus given “free play”. From the viewpoint of the 
“radical democracy” that Koskenniemi advocates, there can be said to exist a need to “re-polit-
icize” rights, to “attack the fixed or harmonious aspect of rights and highlight their role in the 
struggle for hegemony and in the articulation of antagonisms and exclusions”.130 
 
Rather than through open argument for shifts in different paradigms of international law, 
Koskenniemi notes, changes in international law practices are commonly ushered in via the use 
of exceptions: 
 

More modest but not necessarily less effective is to refrain from attacks on the old bias, and argue 
‘only’ in terms of a patterned exception. This is how novel preferences usually are consolidated. 
The argument is that owing to ‘recent developments’ in the technical, economic, political, or what-
ever field (typically linked with some sociological language about ‘globalization’), new needs or 
interests have emerged that require a new treatment.131 

 
This reads uncannily like a description of how the Swedish government justified its proposed 
law, later passed by the Riksdag, enabling it to issue the carrier ordinance that on January 4 
effectively closed the Swedish border against Denmark to asylum seekers without identifica-
tion. The law was put in place in order to secure “public order and national security” and has a 
time limit of three years, and it was expressly motivated by the “several ongoing severe conflicts 

                                                
128 Koskenniemi (2009), p. 6. 
129 The Government Offices of Sweden (Regeringskansliet) (2015) “Regeringen kallar till pressträff” 
(http://www.regeringen.se/pressmeddelanden/2015/11/regeringen-kallar-till-presstraff/) (At the 32.20 
mark; accessed 2016-05-15). The measures referred to here are outlined in section 1.4. 
130 Koskenniemi (2001), p. 43. 
131 Koskenniemi (2009), p. 10. 
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in the world” that causes more refugees than ever before to seek entrance into Sweden.132 The 
argument here is that the strain being put on some key functions of society, like schools and 
healthcare, amounts to a threat against “public order and national security”. Since language like 
“national security” is open-ended and always necessarily informed by political priorities and 
ideas about societal goods, this line of argument changes asylum policy, which would previ-
ously fall within the domain of “human rights”, into a matter of security, a language which 
seem to better fit the overall structural bias of seeking more restrictive refugee policies.133 
 
The fourfold schema 
Koskenniemi sees the relationship between rights and politics as manifesting itself mainly in 
four areas: field constitution, indeterminacy, exceptions and rights conflicts. If the current Swe-
dish (or European) context is approached from this perspective, the rights of refugees and asy-
lum seekers, rather than being something other than politics or its limitation, can be viewed as 
an expression of the very politics which they were designed to counter. Koskenniemi’s fourfold 
analytical schema offers ample possibilities for making this process visible. 
 
Firstly, there seem to be a perpetual struggle over the boundaries of the field of human rights: 
who is, really, a refugee, and what entitlements does that status entail? This process of field 
constitution can be observed in debates over such topics as voluntary versus involuntary migra-
tion (and the possibility of making a clear distinction between the two) or what is really meant 
by the right to asylum in terms of the quality of housing or economic assistance. There seem 
here to be a tension between the assumed importance of making these delimitations and the 
impossibility of actually doing so in any clear and unequivocally determined way, which leads 
them to be articulated sometimes in very vague terms (“too many are coming”, “we can’t afford 
it any longer”) and sometimes very precisely indeed (calls for the heavily criticized medical 
age determination tests). The efforts to make these delineations often come to have effects that 
go beyond their stated purpose of simply “drawing the line somewhere”. If these delimitations 
and categorizations about the ground covered by “human rights” are heavily invested in, a fail-
ure to become a beneficiary of these rights risks depriving your cause of political consideration 
and ethical worth, and might even render you suspect of having illicit intentions.134 The point 

                                                
132 Prop. 2015/16:67. Särskilda åtgärder vid allvarlig fara för den allmänna ordningen eller den inre 
säkerheten i landet, s. 7: “Till följd av bl.a. flera pågående allvarliga konflikter i omvärlden är antalet 
asylsökande som söker sig till Sverige just nu högre än någonsin och utmaningarna för det svenska 
asylsystemet mycket stora.” That the government is here operating on the border of what can reasonably 
be called “Rule of Law” can be illustrated by the fact that the Swedish organ for “judicial preview”, the 
Law Council, pointed to the law’s questionability in precisely that regard. 
133 The question of whether or not the current situation becomes the new normal will of course have to 
be revisited. 
134 An example of this dynamic is the especially malicious notion of ”bearded children” (”skäggbarn”), 
that is persons who pretend to be under the age of eighteen to gain advantages in the asylum process, a 
trope that has become a mainstay in right-wing extremist rhetoric. 
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here, of course, is not that distinctions cannot or should not be made, but that when they are 
made, they are never innocent or apolitical, and that they come to have profound effects on the 
allocation of resources both economically, culturally and ethically. 
 
Secondly, the indeterminacy of rights discourse can be observed in the fact that it allows the 
government to dramatically change its policies on refugee rights (severely restricting them to 
safe-guard them) without ever leaving the human rights framework. Rights arguments show 
themselves as having an elasticity and flexibility to them that calls into question their ability to 
achieve anything outside of the recasting, and therefor mystification, of the balance of power 
between their interpreters. The tremendous mobilization and opposition from civil society to 
the government’s interpretations of what refugee rights and the right to asylum “really mean” 
also suggest that there is a widespread belief that rights are fairly determinate, or at the very 
least a belief in the viability of strategically engaging political argument as if they were.  
 
Thirdly, there is rights-exception. The “special measures” law which came into effect on De-
cember 18 was justified with reference to the need to “uphold law and order and protect national 
security”. Since the number of asylum seekers had risen to such high levels, the argument went, 
several key functions in society, such as social services, schools and healthcare, was under se-
vere strain and public order and national security was thus threatened. In this situation the gov-
ernment wanted to be granted the authority to use special measures, especially ordinances on 
carrier sanctions, even though the government recognized that this would mean that the possi-
bility to seek asylum in Sweden would be restricted.135 The law thus in effect instantiates an 
exception to the right to asylum, an exception that hinges on specific and perpetually contested 
language like “public order”, “national security”, “societal functionality” and the like, language 
that in the end must come down to questions, definitions and priorities about policy or morality. 
As has become apparent in the referral process leading up to the passing of the new law, the 
government’s interpretation and usage of this language is exactly what is being contested.136 
 
Lastly, the deference of rights to politics can be observed in instances of rights conflicts. When 
such conflicts arise they need to be balanced in different ways, and it is in the achieving of this 
balance that different notions of what constitutes a “good society” come into play, through 
language like “proportionality”, “equity”, “reasonableness” and so forth. Koskenniemi’s anal-
ysis of the policy deference of these balancing acts have clearly been inspired by Kennedy and 

                                                
135 Prop. 2015/16:67, p. 9: ”För att få en bättre kontroll över vilka personer som reser in i Sverige och i 
syfte att avvärja hotet mot allmän ordning och inre säkerhet till följd av den stora tillströmningen av 
asylsökande, bör det finnas möjlighet att kombinera gränskontrollerna med identitetskontroller på bus-
sar, tåg och passagerarfartyg till Sverige från en annan stat, även om en sådan åtgärd kan komma att 
leda till att möjligheten för personer att ta sig till Sverige för att söka asyl begränsas.” (översätt?) 
136 See e.g. Prop. 2015/16:67, pp. 27ff. 
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doesn’t differ from his account in any significant way, and it’s relevance for the Swedish con-
text has been discussed above. 
	
What can be inferred from Koskenniemi’s critique by advocates for stronger refugee protec-
tion? One strategy could perhaps be a closer engagement with the “reality” as constituted 
through the politics of re-definition. If “reality” or “necessity” are construed as demanding cer-
tain courses of action, making them seem involuntary or unavoidable, this can be resisted by 
working to re-define them as political choices and insisting that decision makers are held ac-
countable as such, not simply as managers or administrators. Insights into the political nature 
of rights discourse, rather than being a cause for disillusionment and withdrawal, could prove 
a catalyst for motivation and reengagement. 
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Chapter 6: Final Discussion 

6.1. Discussion of the results 
The first research question of this study concerned what resources that could be found in the 
critique of rights developed within the critical legal theories of Duncan Kennedy and Martti 
Koskenniemi to grapple with the recent changes in Swedish asylum and refugee policy. In the 
analysis of Kennedy, two aspects were pointed to as especially useful. First, the mediating char-
acter of rights, located both “inside” and “outside” positive law, provided a perspective from 
which to look at the fierce debates raging over the government’s restrictions. Second, the inde-
terminacy of rights language was explored in order to elucidate how drastic changes in refugee 
and asylum policy could be carried out without having to leave the framework of human rights. 
However, the study was also forced to grapple with the limits of this kind of theoretical analysis, 
as the application of it to the Swedish context could not sufficiently account for the forces that 
determine actual outcomes. Rather than viewing this limit as a theoretical deficiency, it could 
be understood as a condition of this particular form of legal philosophy. Alan Hunt writes about 
CLS that 
  

it is crucial to an understanding of the potential of the critical movement to take cognisance of their 
focus upon the detailed interrogation of legal doctrine. Other significant precursors of critical legal 
theory, in particular that embodied in the sociology of law, were concerned with a predominantly 
'external' perspective on law focusing upon the results and impact of legal institutions and pro-
cesses. Within these concerns legal doctrine hardly figured. Indeed, insofar as the 'sociological 
movement in law' took up the Realist problematic of 'the gap' between legal ideal and legal reality, 
their focus was, and remains, predominantly with the result or output of legal processes, 'the law 
in action'. The critical legal movement runs the risk of omitting the potential of this tradition of 
research. But this risk of omission stems not from neglect but rather from a preoccupation with the 
internal processes of legal consciousness, which results in a predominant emphasis upon the ideo-
logical or legitimatory role at the expense of its regulatory role. Or, to put the same point in the 
language that has much influenced the sociology of law, to stress the symbolic function of law over 
its instrumental function.137 

 
The focus of critical legal theory has traditionally been legal doctrine, not larger societal 
changes and processes. With this in mind, the limits to what can be achieved by applying the 
critical legal tools in analyses of concrete political instances, such as the changes in Swedish 
refugee and asylum policies, become clearer. Since the process of policy change in Sweden 
display characteristics that are simultaneously legal and non-legal, there are both opportunities 
and obstacles in approaching them using this form of theoretical inquiry. A closer engagement 

                                                
137 Hunt (1986), p. 43f. 
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with legal doctrine and instances of legal interpretation by judiciaries in regards to asylum and 
refugee law is called for. 
 
The theory of Martti Koskenniemi provided for a more practical and “hands-on” approach that 
could continue the inquiry beyond the question of the indeterminacy of rights language. His 
notion of a ”politics of re-definition” was deployed to explore how areas of law, such as human 
rights, are assigned to certain institutional regimes and languages, and the study pointed to how 
the Swedish policy changes at least partially can be understood through this framework. It also 
pointed to the structural bias of the ”deciding institutions”, the EU and the Swedish Govern-
ment, as significant to the outcomes in policy and to what has come to be defined as ”human 
rights” and what has not.  
 
Further, the policy restrictions was understood as ideologically construed and presented as em-
anating from necessity or ”reality” rather than political choice, and it was noted how the tool of 
juridical ”exception” was used to usher in these restrictions. Koskenniemi’s fourfold schema of 
field constitution, indeterminacy, rights-exception and rights conflicts was drawn on to illumi-
nate different ways in which political priorities have come to significantly re-define the mean-
ings and outcomes of asylum and refugee rights. The emergence in legal argument of balancing 
as a way of salvaging the Rule of Law from the realist critique, as well as the essential failure 
of this strategy, is pointed to by both Kennedy and Koskenniemi.138 
 
As this study has sought to approach the changes in asylum policy through the prism of Kosken-
niemi’s understanding of international law and human rights, two problems deserve attention. 
First, it should be asked whether his staunch insistence on the deference of rights to politics and 
“regular” policy argument can sufficiently account for the role played by rights in the political 
discourse of late 2015 and early 2016. The opposition and criticism that the government has 
faced – frequently expressed in human rights language – and the admitted reluctance with which 
it carried through the policy changes both seem to suggest that human rights language to at least 
some degree has worked to erect a “moral wall” that had to be breached in order to change 
policy in a more restrictive direction. The breaching of this wall seem to have come with a 
price, especially for the Green Party which have lost both members and public support. Second, 
Koskenniemi’s theory is often developed through close engagements with specific legal cases 
and instances of adjudication, while this study has focused on materials that are not always 
purely juridical in nature. Despite this, the events of 2015 and 2016 point to a need to reevaluate 
the question of just what capacity human rights language actually has to challenge the increas-
ingly restrictive migration policy of the EU. From this perspective, Koskenniemi’s assertion of 
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the dependence of human rights on larger political structures and developments potentially has 
a lot to offer. 
 
The second research question of this study sought to ascertain what general assessment of rights 
can be found in the theoretical works of the chosen theorists. The work of Duncan Kennedy, 
while providing valid criticism of some of the problems in the liberal conception of rights, 
remained rather unclear as to what the critical intervention is launched in service of and to how 
we should engage rights discourse, aside from the assertion that we should “feel differently” 
about it when we do. 
 
For Koskenniemi, the point of rights is their ability to act as a vehicle for inclusion through the 
mechanism of universalization; excluded and oppressed groups can state their political demands 
in the language of rights, thus utilizing its mediating quality to change the political landscape. 
Simultaneously, since he points to the dependence of rights on a certain homogeneity in values, 
he has some difficulty in demonstrating just how rights can be a useful tool.  
 
Perhaps Koskenniemi’s position could be interpreted as one of denying the traditional liberal 
claim - that the establishment of rights regimes can help alleviate conflicts between different 
conceptions of the good – while instead favoring one that points to the ability of rights language 
to open political spaces to experiences of injustice and suffering and to the deepening and rad-
icalization of democracy. This concession of Koskenniemi’s that rights sometimes offer a way 
of making experiences of injustices and fear visible and audible in political discourse is coupled 
with the assertion that this capacity is currently marginal to their current main function of mask-
ing political priorities and power politics. This seems to entail a limiting of the scope of what 
work rights can reasonably be expected to perform to a rather modest minimum. However, 
while the analysis of how rights defer to politics and power is important, wouldn’t the fierce 
opposition from human rights groups and activists, along with the seeming reluctance of Rom-
son and Löfvén in adopting the new restrictions, suggest that rights do in fact offer at least some 
form of barrier that politics have to work to get around? Gammeltoft-Hansen writes of deter-
rence policies such as those of the Swedish government:  
  

At the same time, however, these policies seem to challenge any claim of radical norm indetermi-
nacy for the same reasons that realist accounts must be rejected; the very resort to ‘exceptionalism’ 
and creative policy measures suggests that at least under some circumstances international refugee 
law sets certain boundaries that these very states accept as being beyond dispute. In other words, 
if international law casts a relatively wide net, where the particularities of certain cases or political 
practices may fall somewhere in the gaps, the overall framework remains in place and there is thus 
a limit, textually and socially, to how far legal interpretation can be bent.139 

 

                                                
139 Gammeltoft-Hansen (2014), p. 582. 
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With this in mind, is the role played by rights really as marginal as Koskenniemi alleges? It 
seems that the critical approach could benefit from a view, such as that of Gammeltoft-Hansen, 
that places more emphasis on the positive impact of international legal norms. 

6.2. Further research 
During the research process, several perspectives and openings have emerged that could fruit-
fully be explored. First, a closer engagement with Swedish juridical materials and pronounce-
ments from a Critical Legal Studies perspective could further illuminate how the contents of 
asylum and refugee rights have been determined. Such engagements could focus on legislative 
processes as well as adjudication, and on both national and international law.  
 
Second, the indeterminacy of rights language point to an urgent need to examine the reactions 
from human rights groups and activists. How have their protests to the government’s policies 
been formulated, and what can be inferred from those formulations about how rights language 
structure political and media discourse? What role is played by these groups, and what effect 
do they have on political culture? This could, among other possible points of entry, be carried 
out by engaging the critical discourse that exists around the phenomenon of human rights 
NGOs.140  
 
Third, it remains to be seen whether or not the newly enacted restrictive policies become the 
new normal in Swedish asylum and refugee policy. Since the changes have been carried out so 
very recently, the developments, especially over the coming three-year period, need to be fol-
lowed up on and evaluated. The Swedish government has also proposed further restrictions, 
among which is the limitation of opportunities for family reunion, that need to be examined. 
 
Fourth, approaching the policy changes from a sociology of law perspective could contribute 
to a deeper understanding of the interaction between law as an institutional “system”, and so-
cial, economic and structural factors. There is also a rich tradition of Scandinavian legal think-
ers whose work could be engaged in approaching the Swedish policy shift. Such an inquiry 
would perhaps be in a position to better illuminate those dimensions of the policy shifts, if they 
exist, that are specifically related to the traits and tenets of Swedish legal culture. 
 
Fifth and finally, there are ample opportunities for discussing how the rights of refugees and 
asylum seekers have been construed as a moral issue in the public debate over the months 
leading up to and during the changes. While the present study has mainly approached the ques-
tion of how politics come to effect and determine rights, such an investigation could instead 

                                                
140 For such a perspective, see e.g. David Kennedy (2004). 
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focus on how rights language and international norms have in fact come to limit the policy of 
the state. 

6.3. Conclusion 
The Critical Legal Studies movement has in many ways revolved around the assertion that “law 
is politics”. Certainly, one possible reaction to this creed, and to the results of this thesis, would 
be something like, “Of Course! What did you think?”. Still, it seems that this everyday realiza-
tion, at times almost self-evident, somehow has not managed to established itself within liberal 
legalist rights theory or in the general public consciousness; rights are still largely thought of 
as something other than politics, and as beyond its reach. Thus, the CLS critique should be 
considered relevant.  
 
The Swedish shift in asylum and refugee policy has provided an opportunity to observe the 
flexibility, contingency and indeterminacy of the relationship between human rights and poli-
tics, a relationship that is ever contested, ever renegotiated. If the human rights framework is to 
be approached and utilized by the refugee advocacy community, the above stated suggests that 
it could benefit strategically from an appreciation of how rights always straddle between “in-
side” and “outside”, law and morality, apology and utopia, illegitimate power and democracy. 
The question of rights can thus become one not of whether they are “broken” if “bent” a certain 
way or past a certain point, but rather of how to bend them in the “right” direction. 



 62 

Literature 

Abiri, Elisabeth (2000). “The Changing Practice of Generosity”, Journal of Refugee Studies 
Vol. 13, No. 1, 2000. Oxford: Oxford University Press. 

Altman, Andrew (1990). Critical Legal Studies: A Liberal Critique, Princeton, N.J.: Princeton 
University Press. 

Beneyto, J.M. & Kennedy, David (2012). New Approaches to International Law: the European 
and the American Experiences. The Hague, The Netherlands: T.M.C. Asser Press. 

Benhabib, Seyla (2004). The Rights of Others: Aliens, Residents, and Citizens. Cambridge: 
Cambridge University Press. 

Brown, Wendy (2004). ”’The Most We Can Hope For…’: Human Rights and the Politics of 
Fatalism”. The South Atlantic Quarterly, Volume 103, Number 2/3, Spring/Summer 
2004 (pp. 451-463). Durham, N.C.: Duke University Press. 

Cass, Deborah Z. (1996) "Navigating the Newstream: Recent Critical Scholarship in Interna-
tional Law", Nordic Journal of International Law, Volume 65, Number 3-4 (pp. 341-383). 

Chimni, B. S. (1998). "The Geopolitics of Refugee Studies: a View from the South", Journal 
of Refugee Studies, Volume. 11, Number 4 (pp. 350-374). 

Donnelly, Jack (2003). Universal Human Rights in Theory and Practice, 2nd edn. Ithaca: 
Cornell University Press. 

Dworkin, Ronald (1986). Law's Empire, Belknap Press, Cambridge, Mass. 
Gammeltoft-Hansen, Thomas (2014). "International Refugee Law and Refugee Policy: The 

Case of Deterrence Policies", Journal of Refugee Studies, Volume 27, Number 4 (pp. 574-
595). Oxford: Oxford University Press. 

Hathaway, James C. (2007). "Why Refugee Law Still Matters", Melbourne Journal of Inter-
national Law, Volume 8, Number 1 (pp. 89-103). [Electronic resource]. 

Hart, H. L. A. (1994). The Concept of Law, 2nd edn. Clarendon: Oxford. 
Hedlund, Daniel (2016). Drawing the limits: unaccompanied minors in Swedish asylum policy 

and procedure. Stockholm: Department of Child and Youth Studies, Stockholm Univer-
sity. 

Hunt, Alan (1986). "The Theory of Critical Legal Studies", Oxford Journal of Legal Studies, 
Volume 6, Number 1 (pp. 1-45). London: Oxford U.P. for the Faculty of Law, University 
of Oxford. 

Huysmans, Jef (2000). "The European Union and the Securitization of Migration", JCMS: Jour-
nal of Common Market Studies, Volume 38, Number 5 (pp. 751-777). Oxford: Blackwell. 

Jouannet, Emmanuelle (2005). “Koskenniemi: A Critical Introduction”, in Koskenniemi (2011) 
The Politics of International Law. Oxford: Hart. 



 63 

Joppke, Christian (2007). "Beyond National Models: Civic Integration Policies for Immigrants 
in Western Europe", West European Politics, Volume 30, Number 1 (pp. 1-22). London: 
Routledge. 

Joppke, Christian (2013). Citizenship and Immigration (electronic resource), Wiley: Oxford. 
Kennedy, David (1988). ”A New Stream of International Law Scholarship”, Wisconsin inter-

national law journal, Volume 7, Number 1, 1988. Madison, Wis.: University of Wisconsin 
Law School. 

Kennedy, David (2001). “Duncan Kennedy: ‘A Critique of Adjudication: Fin de Siècle’”, 
Cardozo Law Review, Vol. 22, Nr. 3-4, 2001. New York, N.Y.: Cardozo Law Review. 

Kennedy, David (2004). The Dark Sides of Virtue: Reassessing International Humanitarian-
ism, New edn. Princeton, N.J: Princeton University Press. 

Kennedy, Duncan & Klare, Karl (1984). "A Bibliography of Critical Legal Studies", Yale Law 
Journal, Volume 94, Number 2 (pp. 461-490). New Haven, Conn.: Yale Law Journal Co. 

Kennedy, Duncan (1997). A Critique of Adjudication: Fin de Siècle. Cambridge, Mass.: Har-
vard University Press. 

Kennedy, Duncan (2002). “The Critique of Rights in Critical Legal Studies”, in Brown, Wendy 
& Halley, Janet E. (eds.), Left Legalism/Left Critique. Durham: Duke University Press. 

Klare, Karl (2001). “The Politics of Duncan Kennedy’s Critique”, Cardozo Law Review, Vol. 
22, Nr. 3-4, 2001 (pp. 1073-1103). New York, N.Y.: Cardozo Law Review. 

Knight, Kathleen (2006). “Transformations of the Concept of Ideology in the Twentieth Cen-
tury”, The American Political Science Review, Volume 100, Number 4, November 2006 
(pp. 619-626). Baltimore, Md.: American Political Science Association. 

Koskenniemi, Martti (1990). "The Politics of International Law", European Journal of Inter-
national Law/Journal Européen de Droit International, Volume 1, Number 1 (pp. 4-32). 

Koskenniemi, Martti (2001). “Human Rights, Politics and Love”, Mennesker & Rettigheter, 
Volume 4, 2001. Oslo: Universitetsforlaget. 

Koskenniemi, Martti (2005). From Apology to Utopia: the Structure of International Legal 
Argument. Cambridge University Press. 

Koskenniemi, Martti (2009). ”The Politics of International Law - 20 Years Later”, European 
Journal of International Law, Volume 20, Number 1, 2009. Firenze: The Institute. 

Koskenniemi, Martti (2011). The Politics of International Law. Oxford: Hart. 
Kress, Ken (1989). "Legal Indeterminacy", California Law Review, Volume 77, Number 2 (pp. 

283-337). Berkeley, Calif.: School of Jurisprudence of the University of California. 
Marks, Susan (2009), "False Contingency", Current Legal Problems, Volume 62, Number 1, 

2001 (pp. 1-21). 
Mazower, Mark (2009). No Enchanted Palace: the End of Empire and the Ideological Origins 

of the United Nations. Princeton, N.J.: Princeton University Press. 
Mouffe, Chantal (2005). On the Political, London: Routledge.  



 64 

Moyn, Samuel (2010). The Last Utopia: Human Rights in History. Cambridge, MA: Belknap 
Press of Harvard University Press. 

Namli, Elena (2014). Human Rights as Ethics, Politics, and Law. Uppsala: Acta Universitatis 
Upsaliensis. 

Posner, Eric A. (2014). ”Against Human Rights”, Harper’s Magazine, October 2014 (pp. 13–
16). New York: Harper's Magazine Co. 

Purvis, Nigel (1991). "Critical legal studies in public international law", Harvard International 
Law Journal, Volume 32, Number 1(pp. 81). 

Rodenhäuser, Tilman (2014). “Another Brick in the Wall: Carrier Sanctions and the Privatiza-
tion of Immigration Control”. International Journal of Refugee Law, Volume. 26, Number 
2, 2014 (pp. 223–247). Oxford: Oxford University Press.  

Skouteris, Thomas (1997). "Fin de NAIL: New Approaches to International Law and its Impact 
on Contemporary International Legal Scholarship", Leiden Journal of International Law, 
Volume 10, Number 3 (pp. 415-420). 

Sparer, Ed (1984). “Fundamental Human Rights, Legal Entitlements, and the Social Struggle: 
A Friendly Critique of the Critical Legal Studies Movement”, Stanford Law Review, Vol-
ume 36, Number 1/2, Critical Legal Studies Symposium (Jan.,1984) (pp. 509-574). Stan-
ford, Calif.: School of Law, Stanford University. 

Tamanaha, Brian Z. (2010). Beyond the Formalist-Realist Divide: The Role of Politics in Judg-
ing. Princeton University Press. 

Tushnet, Mark (1986). “Critical Legal Studies: An Introduction to its Origins and Underpin-
nings”, Journal of Legal Education, Volume 36, Number 4 (pp. 505-517). Durham, N.C.: 
The Association. 

Tushnet, Mark (1991). ”Critical Legal Studies: A Political History”, The Yale Law Journal, 
Volume 100, Number 5, Centennial Issue (Mar., 1991) (pp. 1515-1544). New Haven, 
Conn.: Yale Law Journal Co. 

Unger, Roberto Mangabeira (2015 [1986]). The Critical Legal Studies Movement: Another 
Time, a Greater Task. Brooklyn, NY; Verso.  

Vertovec, Steven & Wessendorf, Susanne (red.) (2010). The Multiculturalism Backlash: Euro-
pean Discourses, Policies and Practices. London: Routledge. 

Wellman, V.A. (1987), "Dworkin and the Legal Process Tradition: the Legacy of Hart & 
Sacks", Arizona Law Review, Volume 29, Number 3 (pp. 413). Tucson: College of Law of 
the University of Arizona. 

Wrange, Pål (1990). "En diskussion utan innehåll? Critical Legal Studies och folkrätten", Ju-
ridisk Tidskrift, Voume 2 (pp. 256-270). Stockholm: Faculty of Law, Stockholm Univer-
sity. 

Zamboni, Mauro (2008). Law and Politics: A Dilemma for Contemporary Legal Theory. Ber-
lin, Heidelberg: Springer. 

 



 65 

 
 

Internet resources 

  
Dagens Nyheter (2015). ”Romson – ID-kontroller inte brott mot asylrätten”. DN, 2015-11-28. 

http://www.dn.se/nyheter/politik/romson-id-kontroller-inte-brott-mot-asylratten/(Ac-
cessed 2016-04-07) 

Government Offices of Sweden (Regeringskansliet) (2015). “Regeringen kallar till pressträff” 
http://www.regeringen.se/pressmeddelanden/2015/11/regeringen-kallar-till-presstraff/ 
(Accessed 2016-04-07).  

Government Offices of Sweden (Regeringskansliet) (2015). “Insatser med anledning av 
flyktingkrisen”. http://www.regeringen.se/informationsmaterial/2015/10/insatser-med-
anledning-av-flyktingkrisen/ (Accessed 2016-05-13). 

Government Offices of Sweden (Regeringskansliet) (2015). ”Regeringen beslutar att tillfäl-
ligt återinföra gränskontroll vid inre gräns”. http://www.regeringen.se/arti-
klar/2015/11/regeringen-beslutar-att-tillfalligt-aterinfora-granskontroll-vid-inre-grans/ 
(Accessed 2016-05-13). 

Government Offices of Sweden (Regeringskansliet) (2015). ”Regeringen föreslår åtgärder för 
att skapa andrum för svenskt flyktingmottagande”. http://www.regeringen.se/arti-
klar/2015/11/regeringen-foreslar-atgarder-for-att-skapa-andrum-for-svenskt-flykting-
mottagande/(Accessed 2016-05-13). 

Government Offices of Sweden (Regeringskansliet) (2015). “Särskilda åtgärder vid allvarlig 
fara för den allmänna ordningen eller den inre säkerheten i landet”. 
http://www.regeringen.se/rattsdokument/lagradsremiss/2015/12/sarskilda-atgarder-vid-
allvarlig-fara-for-den-allmanna-ordningen-eller-den-inre-sakerheten-i-landet/(Accessed 
2016-05-13). 

 
 

Laws and regulations 

 
SFS (2015:1074). “Förordning om vissa identitetskontroller vid allvarlig fara för den 

allmänna ordningen eller den inre säkerheten i landet”. http://www.regeringen.se/conten-
tassets/9ad6bc56ac5a4083bfefe74e12e73f47/forordning-om-vissa-identitetskontroller-
vid-allvarlig-fara-for-den-allmanna-ordningen-eller-den-inre-sakerheten-i-landet-sfs-
2015_1074.pdf(Accessed 2016-05-13). 

 


