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1 Introduction 

1.1 Introductory background 

Most modern international investment agreements contain provisions that grant foreign 

investors the right to sue governments if their substantive rights under the agreement have 

been infringed.1 This system is known as investor-state dispute settlement (ISDS). In recent 

years, the legitimacy of this system has increasingly been questioned, where some argue that 

a complete overhaul of the system is required, while their opponents, oftentimes experts 

with connections to the industry, argue that status quo should be maintained, or at least 

maintained in its key aspects.2 Critics argue, inter alia, that traditional ISDS undermines 

democratic institutions, hampers the right for governments to regulate and that ISDS is an 

unjust system that benefits multinational corporations to the detriment of states.3 Until 

fairly recently it seemed as if the proponents of ISDS had been able to push back the 

critics, successfully labelling these as outsiders who do not fully comprehend why and how 

investor-state arbitration works. However successful in the past, recent developments 

within the European Union (EU) suggest that this balance is shifting and that the critics are 

increasingly gaining momentum. 

 Since the entering into force of the Lisbon Treaty, the EU has had exclusive 

competence on foreign direct investment.4 This new competence allows the EU to 

conclude international investment agreements, agreements that either come in the form of 

bilateral investment treaties (BITs) or become incorporated in the investment chapter of 

free trade agreements (FTAs).5  

 In 2013 the United States and the EU launched talks on a comprehensive trade and 

investment treaty known as the Transatlantic Trade and Investment Partnership (TTIP). 

                                                           
1 See e.g. UNCTAD, "Investor-state dispute settlement: A sequel – UNCTAD Series on Issues in 
International Investment Agreements II", 2014, p. 18 or European Commission press release: "EU agrees 
rules to manage investor-state disputes", 28 August 2014. http://europa.eu/rapid/press-release_IP-14-
951_en.htm. 
2 For an overview of this legitimacy crisis, see e.g. UNCTAD, "World Investment Report 2015 – Reforming 
International Investment Governance", 2015, pp. 120–163, Franck, Susan D, "The Legitimacy Crisis in 
Investment Treaty Arbitration: Privatizing Public International Law Through Inconsistent Decisions" in 
Fordham Law Review, Vol. 73, Issue 4, 2005, pp. 1521–1625 and Schwebel, Stephen M, "In Defense of Bilateral 
Investment Treaties" in Arbitration International, Vol 31, Issue 2, 2015, pp. 181–192.  
3 Stephen M. Schwebel lists many of the arguments used against ISDS in "In Defense of Bilateral Investment 
Treaties" in Arbitration International, Vol 31, Issue 2, 2015, pp. 181–192. 
4 See article 207 TFEU. 
5 In addition to these, less common international investment agreements exists which cannot be labelled as 
BITs or FTAs, that also contain investment chapters, see UNCTAD, "Investor-state dispute settlement: A 
sequel – UNCTAD Series on Issues in International Investment Agreements II", 2014, p. 18. These 
agreements are of no importance to this paper. 

http://europa.eu/rapid/press-release_IP-14-951_en.htm
http://europa.eu/rapid/press-release_IP-14-951_en.htm
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Going into these negotiations the European Commission (the Commission) was given 

guidelines by the Council to seek the inclusion of provisions on ISDS.6 Even though ISDS 

has been a regular feature of international investment agreements the last few decades, the 

possible inclusion of such a mechanism in TTIP was received with great skepticism in the 

public debate within the EU. As a consequence, the Commission launched an online public 

consultation, asking the public to comment on an approach towards ISDS laid forth by the 

Commission. Although this approach differed from traditional ISDS it was still met with an 

overwhelming negative response. The public consultation revealed, inter alia, a widespread 

concern with the establishment and functioning of arbitral tribunals.7  

 In response to the public outcry regarding the inadequacies of the initially proposed 

ISDS-system, the Commission published a concept paper on "Investment in TTIP and 

beyond – the path for reform" in May 2015.8 The concept paper declared for the first time 

the Commission's intention to explore the possibility of introducing a permanent 

international investment court for the resolution of investment disputes, abandoning its 

previously maintained position that future agreements should contain a traditional ISDS-

mechanism.9  

On 16 September 2015, the Commission unveiled an informal draft text for TTIP, 

which included a proposal on the formation of a permanent investment court.10 That same 

day Cecilia Malmström, the European Commissioner for Trade, stated that "This new 

system will replace the old ISDS model in all our ongoing and future trade negotiations".11 

All the key elements of the informal proposal were subsequently transferred to the formal 

proposal – now endorsed by the EU and tabled for negotiations with the US – that was 

made public on 12 November 2015.12 

                                                           
6 These directives were later declassified and published online, Directives for the negotiation on the 
Transatlantic Trade and Investment Partnership between the European Union and the United States of 
America, [11103/13], 17 June 2013, pp. 8–9. 
7 European Commission Report "Online public consultation on investment protection and investor-to-state 
dispute settlement (ISDS) in the Transatlantic Trade and Investment Partnership Agreement (TTIP), 
SWD(2015) 3 final, 13 January 2015. 
8 European Commission concept paper "Investment in TTIP and beyond – the path for reform. Enhancing 
the right to regulate and moving from current ad hoc arbitration towards an Investment Court", 5 May 2015. 
9 European Commission concept paper "Investment in TTIP and beyond – the path for reform. Enhancing 
the right to regulate and moving from current ad hoc arbitration towards an Investment Court", 5 May 2015. 
10 European Commission press release: "Commission proposes new Investment Court System for TTIP and 
other EU trade and investment negotiations", 16 September 2015. http://europa.eu/rapid/press-release_IP-
15-5651_en.htm. 
11 Malmström, Cecilia, blog post: "Proposing an Investment Court System", 16 September 2015. 
https://ec.europa.eu/commission/2014-2019/malmstrom/blog/proposing-investment-court-system_en.  
12 The European Union's proposal for Investment Protection and Resolution of Investment Disputes, 12 
November 2015. 

http://europa.eu/rapid/press-release_IP-15-5651_en.htm
http://europa.eu/rapid/press-release_IP-15-5651_en.htm
https://ec.europa.eu/commission/2014-2019/malmstrom/blog/proposing-investment-court-system_en
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 Less than a month later, the Commission, rather surprisingly, announced that 

negotiations on the EU-Vietnam FTA had been concluded and that the parties had agreed 

on a permanent investment dispute resolution system.13 On top of this, the Commission 

announced on 29 February 2016, that the EU and Canada – following the legal revision of 

the previously concluded Comprehensive Economic and Trade Agreement (CETA) – had 

agreed to revise the previous text and incorporate all the main elements of the EU's new 

approach on investment dispute settlement, as outlined in the EU's TTIP proposal of 

November 2015 and contained in the recently concluded EU-Vietnam FTA.14 Following 

the legal scrubbing of the CETA-treaty, the EU and Canada also agreed on a specific 

provision where they reciprocally declared to pursue the establishment of a multilateral 

investment court with other non-contracting trading partners.15  

 The EU's recent behavior indicates that it is determined on bringing about a change. 

Considering the considerable bargaining power of the aforementioned institution, it can 

arguably be suggested that this change of course could have a great impact on the future of 

investment dispute settlement. Since the EU has communicated that it will continue 

pursuing new free trade agreements with several countries around the globe, there is a real 

possibility that permanent investment courts will be a new feature in the realm of 

investment dispute settlement, regardless of outcome in the negotiations on TTIP.16 

Consequently, the EU's new approach, given its potential impact, is a reform that deserves 

some scrutiny. 

1.2 Purpose 

As indicated above, the broader aim of this paper is to examine the EU's new approach 

towards the resolution of investment disputes. More specifically, the purpose is to examine 

whether permanent investment courts – as envisioned by EU in the future TTIP-treaty or 

already concluded in the CETA-treaty – can be considered a more favorable solution than 

traditional ad hoc arbitration. 

                                                           
13 European Commission press release: "The EU and Vietnam finalise landmark trade deal", 2 December 
2015. http://trade.ec.europa.eu/doclib/press/index.cfm?id=1409.  
14 European Commission press release: "CETA: EU and Canada agree on new approach on investment in 
trade agreement", 29 February 2016. http://europa.eu/rapid/press-release_IP-16-399_en.htm. 
15 CETA, article 8.29. 
16 Considering the U.S. response on the proposed ICS, chances are that the proposed ICS will not be 
included in the final TTIP-agreement, that is, if one is concluded. However, the EU is working on more than 
20 new agreements with countries across the Americas, Asia and Africa, see European Commission press 
release: "Trade for All: European Commission presents new trade and investment strategy", 14 October 
2015. http://europa.eu/rapid/press-release_IP-15-5806_en.htm. 

http://trade.ec.europa.eu/doclib/press/index.cfm?id=1409
http://europa.eu/rapid/press-release_IP-16-399_en.htm
http://europa.eu/rapid/press-release_IP-15-5806_en.htm
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In order to determine whether the new approach towards investment dispute settlement 

is favorable, the rule of law17 will be used as an evaluative standard. Thus, the question can 

be translated into whether permanent investment courts, in the form proposed by the EU, 

strengthens the rule of law within the area of investment dispute settlement. However, in 

order to determine whether the new approach strengthens the rule of law, the existing 

investment arbitration regime – and the critique raised against it – must be examined. Only 

by examining the existing regime can it be determined whether the new approach contains 

reform proposals that will strengthen the rule of law. 

 Consequently, the questions that will be examined in this paper are: 

 Are there any flaws in the existing investment regime, or in other words, does the 

criticism towards the existing arbitration regime have any merit? 

 Do permanent investment courts – as envisioned by the EU – strengthen the rule 

of law within the field of investment dispute settlement? 

 1.3 Limitations 

Due to the limited scope of this paper, a complete overview of the new approach will not 

be conducted. Focus will mainly lie on a central aspect of the new approach, namely on the 

provisions regarding the establishment and functioning of the new investment court 

system.  

Other novelties in the EU's new approach, such as the appellate mechanism or specific 

substantive protections will not be analyzed. Since the appellate mechanism will not be 

dealt with, the alleged problems that this reform intends to remedy, that is the 

inconsistency of arbitral awards, will not be discussed either. As predictability is a key 

element of the rule of law, the introduction of an appellate mechanism has some bearing 

on the question posed in this paper. However, in order to maintain focus and depth, the 

choice has been made to exclude the appellate mechanism from the scope of this paper.  

 Another important limitation has been made in regards to the chosen point of reference 

when presenting and analyzing the traditional investment arbitration regime. The concept 

of a single, coherent investment arbitration regime does not exist. Investment arbitration 

can be conducted according to several different sets of rules. This means that a comparison 

                                                           
17 The precise definition of this principle has been, and still is, the subject of much debate in the 
jurisprudence. See e.g. Bingham, Thomas, "The Rule of Law", in The Cambridge Law Journal, Vol 66, Issue 1, 
2007, pp. 67–85. The content of this principle will be discussed later on in this paper.  
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between the "traditional" arbitration regime and the EU's new approach would really 

require a comparison between many different sets of rules and the new system. To avoid 

this potentially confusing exercise, the most commonly used arbitration framework, that is, 

the ICSID Convention18, has been selected to represent the traditional investment regime. 

Perhaps one could criticize this paper for only examining part of what it actually claims to 

examine. However, the differences between the existing frameworks are quite small in 

those aspects which will be examined, while the critique against ISDS targets all these 

various frameworks.  

1.4 Materials and Methodology 

The main method used in this paper is the traditional legal method, in which a certain 

question is answered by analyzing generally accepted sources of law. This method will be 

used when presenting the contents of both the old and new investment regime. However, 

the remaining parts of this paper face some methodological challenges. When analyzing the 

validity of the criticism towards the old investment regime and when analyzing the 

potential benefits of the new regime, the tight confines of the traditional legal method must 

be departed from. In these parts I will argue more freely. Naturally, secondary sources of 

law, such as academic writings or reports will be used in these parts as a way of supporting 

the reasoning therein.  

 In the context of international law, sources primarily consist of treaties.19 As this paper 

will present and analyze both existing and future treaties, treaties will form a natural part of 

the materials used. Worth mentioning is that those treaties, in which the EU wants to 

incorporate the new permanent investment court, are currently in different stages of the 

negotiation process. Therefore, none of these treaties have been ratified, and are 

consequently not binding at the time of writing. Nevertheless, those negotiating documents 

that have been made public will be used when presenting the new approach adopted by the 

EU. 

 This paper will also deal with some areas that are not governed by treaties. For instance, 

the rule of law is a general concept, a general principle of law if you will, whose contents 

have been greatly debated. No universally agreed upon definition exists, which means that 

                                                           
18 Convention on the Settlement of Investment Disputes between States and Nationals of Other States. This 
choice is further commented in chapter 3. 
19 See e.g. ICJ Statute art. 38. 
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the concept cannot be deduced directly from an international treaty.20 Instead, recourse 

must be had mainly to academic writings, but also to reports published by international 

organizations. The same considerations apply to those sections of this paper that analyze, 

more freely, both the traditional and new approach towards investment arbitration. For 

instance, when analyzing if the old investment regime is flawed in any way, other sources 

than treaties must be relied upon, such as academic writings and reports. 

1.5 Terminology 

Due to the subject-matter of this paper, extensive referrals will be made to the European 

Union's new approach on investment dispute settlement. To enhance the text, the general 

term 'the EU's new approach', or simply 'the new approach' will be used when referring to 

the new investment policy. This is done solely for stylistic purposes. How this new 

approach shall be construed will be explained in the fifth chapter. 

 Something must also be said about the term 'permanent investment court'. The author is 

aware of the fact that some commentators argue that the EU's new approach does not 

meet the criteria of what constitutes a court, which in turn makes the use of this term 

misleading. Despite these concerns, the term will be used in this paper when addressing the 

new investment dispute settlement-mechanism. The main reason for doing so is that the 

EU uses this term and the usage of the same term in this paper does not imply that the 

author agrees or disagrees with the question whether the term is misleading. The same 

considerations apply for the use of the term 'judge' in this paper, when referring to persons 

that have been appointed to a permanent investment court. 

 Other terms that will be used frequently in this paper are: investment arbitration, 

investment treaty arbitration, investor-state arbitration and, simply, resolution of 

investment disputes. These terms are intended to have the same meaning and are used 

interchangeably throughout the text. The variation in terminology is maintained purely for 

stylistic purposes. Additionally, the term "traditional" will be used in conjunction with these 

terms, so as to highlight when the text refers to the old or existing regime of investment 

arbitration. Referring to traditional investment arbitration can be somewhat misleading, 

since investment arbitration in its present form is not governed by a uniform set of rules. 

However, as previously explained, when referring to the traditional investment arbitration 

                                                           
20 However, one could argue that certain core parts of the principle have near universal acceptance. This will 
be discussed later. 
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regime, this is a reference to arbitration proceedings carried out according to the ICSID 

Convention. 

1.6 Outline 

 In the next chapter, the second chapter, the concept of rule of law will be examined. When 

this groundwork has been laid out, status quo of the investment arbitration system will be 

presented in the third chapter, so as to give an understanding of what is being departed 

from. Then, in the fourth chapter an overview will be given on the arguments frequently 

used against ISDS. In addition to presenting the critical arguments surrounding this topic, 

the validity of this criticism will be examined in an attempt to conclude if the critique 

against traditional investment arbitration has any merit. By doing so, it will be possible to 

evaluate the potential benefits of the proposed investment court system (ICS). In the two 

final chapters of this paper, the EU's new approach will be presented and discussed. After 

having presented how the EU intends to remedy the alleged problems of the traditional 

investment regime, the last part of the paper will discuss, more freely, the question whether 

the new approach strengthens the rule of law in the field of investment dispute settlement. 
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2 Rule of Law 

The rule of law is an elusive concept which deserves to be examined more closely. In order 

to fully understand how it will be used as an evaluative standard in this paper, the concept 

first needs to be defined. Thereafter, it will be examined how the concept can be applied to 

international law in general and to investment law in particular. Ultimately, the purpose of 

examining the rule of law in this chapter is to create a tool, or a fixed set of ideas, which 

can be used to evaluate whether the EU's new approach towards investment dispute 

settlement can be deemed as a desirable reform. 

2.1 I want the rule of law! 

"I want the rule of law, not the rule of lawyers", Commissioner Malmström wrote in her 

blog, after the concept paper "Investment in TTIP and beyond – the path for reform" was 

published in May 2015.21 Denouncing the rule of lawyers and exclaiming that one believes 

in the rule of law is quite uncontroversial. What is often confusing with statements of this 

kind, however, is that they neglect to mention what the concept of rule of law actually 

entails.22 This could be explained either by the fact that the meaning of the concept is too 

clear and well-understood to require any further definition, or by the fact that the phrase 

"rule of law" has been watered down to a political expression that simply equals a positive 

legal system.23 The first explanation, that the meaning of the term is clear and in no need of 

clarification would be a weak argument, since it simply ignores the fact that the scope of 

this concept is widely debated, especially when it comes to the application of the concept 

to the realm of international law.24 The second explanation might hold some merit, 

                                                           
21 Malmström, Cecilia, blog post: "Investments in TTIP and beyond – towards and Internationals Investment 
Court", 5 May 2015. http://ec.europa.eu/commission/2014-2019/malmstrom/blog/investments-ttip-and-
beyond-towards-international-investment-court_en. 
22 See e.g. Chesterman, Simon, The UN Security Council and the Rule of Law, Final Report and 
Recommendations from the Austrian Initiative, 2008, where it is stated in the summary that "The "rule of 
law" is widely embraced at the national and international levels without much precision as to what the term 
means". 
23 As pointed out by Thomas Bingham when discussing how the term is used in the debate, Joseph Raz has 
likened the use of the rule of law to a shorthand description of the positive aspects of any given political 
system, "The Rule of Law", in The Cambridge Law Journal, Vol 66, Issue 1, 2007, pp. 67–85, with a reference to 
Joseph Raz, "The Rule of Law and its Virtue", in The Authority of Law: Essays on Law and Morality, 1979, p. 210. 
Judith Shklar has, for example, suggested that the concept may have been rendered meaningless thanks to 
ideological abuse and general over-use. She writes: "It may well have become just another one of those self-
congratulatory rhetorical devices that grace the public utterances of Anglo-American politicians", Shklar, 
Judith N. and Hoffman, Stanley, Political Thought and Political Thinkers, 1998, p. 21. 
24 Some argue that the concept of rule of law is limited to formal aspects of a legal system, while others argue 
that the concept should include certain substantive goals, such as the protection of human rights. See e.g. 
Chesterman, Simon, The UN Security Council and the Rule of Law, Final Report and Recommendations 

http://ec.europa.eu/commission/2014-2019/malmstrom/blog/investments-ttip-and-beyond-towards-international-investment-court_en
http://ec.europa.eu/commission/2014-2019/malmstrom/blog/investments-ttip-and-beyond-towards-international-investment-court_en
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especially in the realm of politics, but would nonetheless give strength to the argument that 

the concept is referred to carelessly in the debate.  

 The statement by the Commissioner has some bearing on the question at hand in this 

paper. It illustrates how the Commission believes that the creation of a permanent 

investment court helps to strengthen the rule of law in the realm of investment dispute 

settlement.25 Therefore, it is interesting to examine whether the new approach actually 

strengthens the rule of law. The statement also illustrates how the concept of rule of law 

often is used as an argument in the legal and political debate, i.e., without being elaborated 

on at all. 

2.2 Defining rule of law 

The need for adherence to the rule of law has been said to have close to universal support 

both at the national and international level.26 This extraordinarily wide support for the 

concept is however only possible, as Simon Chesterman put it, "because of widely 

divergent views of what it means in practice"27. Theories about the scope of the rule of law 

can be divided into two categories, namely "thin" theories, that emphasize the formal 

aspects, and "thick" theories that incorporate substantive notions of justice.28 One 

difference between these theories is that while the contents of "thin" theories – because of 

their narrow scope – are universally agreed upon, contents of "thick" theories are often 

contested due to their wide scope.29 

 One fairly recent study of the content of the concept at the domestic level proposed 

that the 

"core of the existing principle is . . . that all persons and authorities within the state, 

whether public or private, should be bound by and entitled to the benefit of the laws 

publicly and prospectively promulgated and publicly administered in the courts"30. 

                                                                                                                                                                            
from the Austrian Initiative, 2008, p. 3, or Bingham, Thomas, "The Rule of Law", in The Cambridge Law 
Journal, Vol 66, Issue 1, 2007, pp. 75–76. 
25 The statement from the Commissioner is seen as the view of the Commission in this instance. 
26 See Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 56, 
2008, pp. 331–361. 
27 Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 56, 2008, 
p. 331. 
28 Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 56, 2008, 
pp. 343–345. 
29 Van Harten, Gus, "Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law" in Schill, 
Stephan W, (ed), International Investment Law and Comparative Public Law, 2010, pp. 635–636. 
30 Bingham, Thomas, "The Rule of Law", in The Cambridge Law Journal, Vol 66, Issue 1, 2007, p. 69. 
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According to the study, eight sub-principles should be included in this definition of the rule 

of law:  

 The law must be accessible, clear and predictable; 

 The discretion of the judiciary should be constrained; 

 The law should be applied equally to all; 

 Adequate protection of fundamental human rights must be afforded; 

 Dispute resolution systems in which civil disputes can be resolved, without 

prohibitive cost or undue delay, must be provided; 

 Public power conferred to officials must be exercised fairly and in good faith; 

 Adjudicative procedures shall be fair and independent; and 

 International law must be complied with.31 

According to a report written by the Secretary-General, which was put forth to the UN 

Security Council, the rule of law 

". . . is a concept at the very heart of the Organization's mission. It refers to a 

principle of governance in which all persons, institutions and entities, public and 

private, including the State itself, are accountable to laws that are publicly 

promulgated, equally enforced and independently adjudicated, and which are 

consistent with international human rights norms and standards. It requires, as well, 

measures to ensure adherence to the principles of supremacy of the law, equality 

before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance of 

arbitrariness and procedural and legal transparency"32. 

These two presented definitions take the form of "thick" theories, since they incorporate 

principles of substantive justice, and thus do not represent definitions that are universally 

agreed upon.33 However, these definitions both contain certain principles that are 

universally agreed upon, i.e., they both include the contents of what can be considered 

"thin" theories.34 Principles found in "thin" theories can thus be referred to as the core of 

the rule of law. This core definition entails, at least, that laws are accessible, clear and 

                                                           
31 Bingham, Thomas, "The Rule of Law", in The Cambridge Law Journal, Vol 66, Issue 1, 2007, pp. 69–82. 
32 United Nations: "The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies: Report 
of the Secretary-General", 2004, p. 4. 
33 Van Harten, Gus, "Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law" in Schill, 
Stephan W, (ed), International Investment Law and Comparative Public Law, 2010, pp. 635–636. 
34 Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 56, 2008, 
pp. 343–345 and Tamanaha, Brian, "A Concise Guide to the Rule of Law" in St John's University Legal Studies 
Research Paper Series #07-0082, 2007, p. 3. 
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prospective, that disputes can be settled before an independent and impartial judiciary, that 

the law applies to the sovereign and that laws are applied and enforced equally and 

consistently.35 

 Thus, certain core components of the rule of law – which are formal and procedural 

components – are agreed upon across the full spectrum of legal doctrine. Since this paper 

focuses on the purely formal aspects of investment dispute settlement, and the core 

definition itself encompasses the formal aspects of the rule of law, I believe that the core 

definition of the rule of law suffices for the purposes of this paper. Moreover, this selection 

of certain elements of the rule of law is done mainly to sidestep the debate on whether 

substantive notions of justice should be included in the concept of rule of law. The use of a 

wider definition of the concept – one including substantive notions of justice – would 

inevitably lead to conclusions that could be contested on the grounds that the yardstick, i.e. 

the rule of law, has been construed too widely. 

2.3 The international aspect 

Traditionally when debating the fundamental principle of rule of law, this has been done in 

a national context. The main aim of the rule of law has been to define a fixed set of 

principles which can be used to regulate and limit the powers of a sovereign, thus 

eliminating from a legal system the concepts of "rule of man" or "rule by law".36 In this 

debate, a natural underlying precondition has been the vertical hierarchy between the 

sovereign and other subjects of law. At the international level, however, this vertical 

hierarchy is not present. After all, there is no all-encompassing world government that is 

the sovereign of the international community.  

 Accordingly, the difference between national and international legal systems and the 

underlying purpose of the rule of law requires that one is careful when using the concept as 

an argument in international law. For this reason it must be examined whether the concept 

of rule of law can be transposed to the international arena without further consideration. 

 

                                                           
35 See e.g. Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 
56, 2008, pp. 343–345 and Tamanaha, Brian, "A Concise Guide to the Rule of Law" in St John's University 
Legal Studies Research Paper Series #07-0082, 2007, p. 3. 
36 Chesterman, Simon, "An International Rule of Law?" in American Journal of Comparative Law, Vol. 56, 2008, 
pp. 334–343. 
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2.3.1 Rule of international law  

In their document titled "Rule of Law: A Guide for Politicians", the Raoul Wallenberg 

Institute of Human Rights and Humanitarian Law and the Hague Institute for the 

Internationalisation of Law conclude that there is no difference between the core meaning 

of the rule of law at the national and international level.37 According to the report, the rule 

of law fundamentally means that the law should be respected, which applies both at the 

national and international level. Furthermore, it is stated that, despite the differences 

between national and international legal systems, these differences do not alter the core 

meaning of the concept or even fundamentally change the requirements of the rule of 

law.38 The report goes on to conclude that the rule of law at the international level requires 

that international law must be made public, accessible, clear and prospective, that there is 

resort to an independent and impartial judiciary and that there exists adequate enforcement 

mechanisms, so as to ensure compliance with international law.39 

 Robert McCorquodale has also examined the concept of an international rule of law in 

an effort to pin down what the concept should mean.40 In his article, McCorquodale 

reaches a somewhat similar definition as presented above. He argues that the international 

rule of law should be defined in terms of its objectives. These objectives should be: to 

uphold legal order and stability; to provide equality of application of the law; to afford 

protection of human rights; and to settle disputes before an independent legal body.41 

While being similar to the previous definition, McCorquodale extends his definition to 

include principles of substantive justice, that is, he believes the international rule of law 

ought to include the protection of human rights. This "thick" conception of the rule of law 

has been, as previously mentioned, widely contested.42 Therefore, the choice is made yet 

                                                           
37 Raoul Wallenberg Institute of Human Rights and Humanitarian Law and The Hague Institute for the 
Internationalisation of Law, "Rule of Law: A Guide for Politicians", 2012, p. 25. http://rwi.lu.se/what-we-
do/academic-activities/rule-of-law-a-guide-for-politicians-2/. 
38 Raoul Wallenberg Institute of Human Rights and Humanitarian Law and The Hague Institute for the 
Internationalisation of Law, "Rule of Law: A Guide for Politicians", 2012, pp. 25–26. http://rwi.lu.se/what-
we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/. 
39 Raoul Wallenberg Institute of Human Rights and Humanitarian Law and The Hague Institute for the 
Internationalisation of Law, "Rule of Law: A Guide for Politicians", 2012, pp. 26–31. http://rwi.lu.se/what-
we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/. 
40 For a thoroughly conducted analysis of the concept of international rule of law, see McCorquodale, Robert, 
"Defining the International Rule of Law: Defying Gravity?" in International and Comparative Law Quarterly, Vol. 
65, Issue 2, 2016, pp. 277–304. 
41 McCorquodale, Robert, "Defining the International Rule of Law: Defying Gravity?" in International and 
Comparative Law Quarterly, Vol. 65, Issue 2, 2016, p. 292. 
42 Chesterman, Simon, "Symposium: Lies, Damned Lies, and the International Rule of Law", 2016. 
http://opiniojuris.org/2016/05/17/symposium-lies-damned-lies-and-the-international-rule-of-law/. 

http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://rwi.lu.se/what-we-do/academic-activities/rule-of-law-a-guide-for-politicians-2/
http://opiniojuris.org/2016/05/17/symposium-lies-damned-lies-and-the-international-rule-of-law/
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again to circumnavigate this debate and stick to a "thin", or formal, understanding of the 

concept.  

 With this limitation in mind, one can conclude that both these definitions of the 

international rule of law examined here include the following elements: that there is resort 

to an independent legal body for the settlement of disputes and that there is a high degree 

of legal certainty in the legal order, meaning that the law must be made public, accessible, 

clear and prospective and that the law is applied in a predictable manner. These 

components of the rule of law can thus be transposed to the international level. 

Consequently, this is the definition that will be used as the evaluative standard in this paper.  

2.3.2 Rule of law in international investment law  

The rule of law applies to multiple levels in the relationship between states and investors. 

Investors are subjects of the sovereign in the traditional manner when adhering, and being 

subject, to domestic regulations. To ensure the rule of law on the national level, substantive 

protections are incorporated in treaties, ultimately backed up with ISDS, to create 

incentives for good governance for the sovereign. Investment agreements can thus have 

the effect of ensuring or promoting the rule of law at the national level. In this regard, 

adherence to the rule of law requires that the law-makers – which is a function exercised by 

the states that conclude the agreements – conclude agreements whose contents fulfill the 

requirements of being made public, clear, accessible and prospective.43 Moreover, the rule 

of law requires that arbitrators interpret and apply the law equally and consistently.  

 In addition to this, the rule of law requires that the adjudicative body fulfills the 

requirements of being independent and impartial. This means that investment dispute 

settlement must be governed by formal rules that ensure a high level of independence and 

impartiality of the adjudicators.  

2.4 Summary  

In this chapter it has been concluded that it is difficult to find a universally accepted 

definition of the rule of law. Nevertheless, certain core components of this concept, which 

have also been referred to as the core definition, are universally agreed upon. This core 

definition has been deemed to suffice for the purposes of creating a means to evaluate the 

                                                           
43 Van Harten, Gus, "Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law" in Schill, 
Stephan W, (ed), International Investment Law and Comparative Public Law, 2010, pp. 630–631. 
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new approach towards the settlement of investment disputes. Furthermore, it has been 

concluded that this core definition of the rule of law is also applicable to international law.  

The international rule of law requires – according to the definition chosen in this paper – 

that there is a high degree of legal certainty in the legal order, meaning that the law must be 

made public, accessible, clear and prospective and that the law is applied consistently and 

predictably, and that there is resort to an independent and impartial legal body for the 

settlement of disputes. 
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3 Status quo 

This chapter will present the status quo of the investment regime, thus mapping out the 

rules that govern present day investment arbitration. The reason for doing so is to provide 

some clarification on what is being departed from by the move towards a permanent 

investment court system. Also, by doing this, it will allow for a better comparison between 

the features of the traditional investment regime and the proposed investment court 

system. Due to the purpose of this paper, a comprehensive description of the 

contemporary investment regime would be superfluous. Instead, the presentation will be 

limited to the relevant procedural aspects of the traditional investment arbitration regime, 

such as the establishment and functioning of an arbitral tribunal. 

 Traditional investment arbitration between a state and a foreign investor may take place 

in a variety of institutions and can be governed by a variety of rules, depending on the 

investment agreement at hand.44 Hence, an exhaustive presentation would require that 

several sets of rules are presented in this chapter. However, as explained in the introductory 

chapter, a choice has been made to focus on one set of rules in this regard, namely that set 

of rules which is most commonly used in investment arbitration. Since a majority of 

investment arbitration cases are brought under the ICSID Convention45, this will be the 

treaty in focus.46 

3.1 ICSID Convention 

The International Centre for Settlement of Investment Disputes, or ICSID, was established 

by the ICSID Convention as an institution designed to promote the settlement of 

investment disputes.47 ICSID is not an international court or tribunal but merely provides 

an institutional framework that facilitates arbitration. Consequently, the actual arbitration 

takes place in arbitral tribunals that are constituted on an ad hoc basis to hear each case.48 

The provisions of the ICSID Convention are supplemented by a number of additional sets 

                                                           
44 As for the conduct of the actual arbitration, a variety of rules, such as the ICSID Arbitration Rules, the 
UNCITRAL Rules, the ICSID Additional Facility Rules or the ICC Rules, can be used. Some investment 
treaties even incorporate more than one set of rules, allowing investors to choose the rules under which to 
file a claim, see Van Harten, Gus, Investment Treaty Arbitration and Public Law, 2007, pp. 36–37. 
45 ICSID stands for the International Centre for Settlement of Investment Disputes. The convention is 
named after this institution, since this institution was created by the treaty. The real name of the convention is 
the Convention on the Settlement of Investment Disputes between States and Nationals of Other States. 
46 Dolzer, Rudolf and Schreuer, Christoph, Principles of International Investment Law, second edition, 2012, p. 
238. 
47 See e.g. the preamble to the ICSID Convention. 
48 ICSID Convention, articles 36–38. 
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of rules, which have been adopted by the Administrative Council of the Centre pursuant to 

article 6 of the ICSID Convention. These rules consist of the Institution Rules, the 

Arbitration Rules, the Conciliation Rules and the Administrative and Financial Regulations, 

respectively regulating different parts of the proceedings.49 Combined together, these sets 

of norms provide the backdrop for arbitration proceedings pursuant to the ICSID 

Convention. 

3.2 Procedure 

The ICSID Convention allows for two methods of dispute settlement, conciliation50 and 

arbitration51. Arbitration is the most common method used for the settlement of 

international investment disputes.52 The second method, conciliation, is designed to assist 

the parties in reaching a settlement before embarking on the more time- and capital-

consuming alternative of arbitration.53 However, this resolution method does not result in a 

binding award and therefore requires the cooperation of both parties. For this reason 

conciliation is rarely used.54 

 The rules regulating the proceedings in investment arbitration pursuant to the ICSID 

Convention are mainly found in the ICSID Convention and in the ICSID Arbitration 

Rules. According to article 44 of the ICSID Convention, arbitration proceedings shall be 

conducted in accordance with the Convention and, except as the parties otherwise agree, in 

accordance with the Arbitration Rules in effect on the date on which the parties consented 

to arbitration. Any questions on procedure that are not covered by these instruments can 

and shall be decided by the tribunal that is constituted to hear the dispute.55 

 

 

 

                                                           
49 See ICSID Convention, Regulations and Rules, ICSID/15 (2006), available on 
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf. 
50 ICSID Convention, article 28. 
51 ICSID Convention, article 36. 
52 Dolzer, Rudolf and Schreuer, Christoph, Principles of International Investment Law, second edition, 2012, p. 
236. 
53 Dolzer, Rudolf and Schreuer, Christoph, Principles of International Investment Law, second edition, 2012, p. 
236. 
54 Dolzer, Rudolf and Schreuer, Christoph, Principles of International Investment Law, second edition, 2012, p. 
237. 
55 ICSID Convention, article 44. 

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf
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3.2.1 The Arbitral Tribunal 

ICSID proceedings are initiated after a request has been sent to the Secretary-General of 

ICSID.56 Unless the Secretary-General finds the dispute to be manifestly outside the 

jurisdiction of the Centre, an Arbitral Tribunal shall be constituted as soon as possible.57 

The standard procedure for the appointment of arbitrators under the ICSID Convention 

requires that each party appoints one arbitrator, while the third, who is also the tribunal's 

president, is appointed by agreement by the parties.58 However, the parties may agree on 

another composition and mode of appointment to the tribunal.59 Having three arbitrators 

presiding a case is nearly always the case, whereas sole arbitrators, while theoretically 

possible, are quite rare. It is not uncommon that the two party-appointed arbitrators are 

charged with the task of appointing the tribunal's president.60 

 If a tribunal has not been constituted within 90 days, or such other time that the parties 

have agreed, either party may request that the Chairman of the Administrative Council61 

appoints the remaining arbitrators.62 Such arbitrators shall not be nationals of either the 

host-state or the state of the investor.63 Arbitrators appointed by the Chairman pursuant to 

this procedure must be chosen from the Panel of Arbitrators.64 The Panel of Arbitrators is 

a standing list of arbitrators made up by appointees chosen by contracting states to the 

ICSID Convention and the Administrative Council.65 Arbitrators chosen by the parties to 

the dispute can be chosen from outside the Panel of Arbitrators.66 Accordingly, only the 

                                                           
56 ICSID Convention, article 36(1). 
57 ICSID Convention, articles 36(3) and 37(1). 
58 ICSID Convention, article 37(2)(b). Also see Dolzer, Rudolf and Schreuer, Christoph, Principles of 
International Investment Law, second edition, 2012, p. 279. 
59 ICSID Convention, article 37(2)(a). 
60 Dolzer, Rudolf and Schreuer, Christoph, Principles of International Investment Law, second edition, 2012, p. 
279. 
61 See chapter 1, section 2 of the ICSID Convention. 
62 ICSID Convention, article 38. 
63 ICSID Convention, article 38. 
64 ICSID Convention, article 40(1). 
65 Each contracting state to the ICSID Convention – 152 states as of 2016 – may designate up to four 
persons to the Panel of Arbitrators. The Chairman of the Administrative Council may designate ten persons 
to the same panel, ICSID Convention, articles 13(1) and 13(2). The number of contracting states to the 
ICSID Convention has been retrieved from ICSID:s database of ICSID member states, available on 
https://icsid.worldbank.org/apps/ICSIDWEB/about/Pages/Database-of-Member-
States.aspx?tab=AtoE&rdo=CSO. 
66 ICSID Convention, article 40(1). 

https://icsid.worldbank.org/apps/ICSIDWEB/about/Pages/Database-of-Member-States.aspx?tab=AtoE&rdo=CSO
https://icsid.worldbank.org/apps/ICSIDWEB/about/Pages/Database-of-Member-States.aspx?tab=AtoE&rdo=CSO
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Chairman is obliged to appoint arbitrators from the Panel.67 During the drafting of the 

Convention this method was chosen to promote the flexible character of the proceedings.68 

3.2.2 Ethics and competence 

All persons appointed as arbitrators in disputes under the ICSID Convention shall fulfil 

certain ethical requirements and possess a certain level of competence. These requirements 

apply both to those persons appointed to the Panel of Arbitrators and to those appointed 

by disputing parties from outside the Panel.69 According to the Convention, all arbitrators 

shall be persons of high moral character and recognized competence in the fields of law, 

commerce, industry or finance, who may be relied upon to exercise independent judgment. 

Competence in the field of law shall be of particular importance.70 Moreover, each 

arbitrator presiding a case must be independent in relation to both parties. To ensure this, 

arbitrators are required to sign a declaration wherein they shall declare all previous 

relationships with the parties and any other circumstances that might cause their reliability 

for independent judgment to be questioned.71 This declaration also imposes, once signed, a 

continuing obligation to notify the Secretary-General of the Centre of any such relationship 

or circumstance that may subsequently arise during the proceedings.72 

 Relationships that could affect the eligibility of arbitrators could be of a personal, family 

or business nature. This would include a permanent attorney/client relationship, any other 

permanent or recurrent business relationship, employment by a party, including civil 

service in a state that is a party, substantial participation or shareholding in a company that 

is a party and any form of relationship in which the arbitrator stands to profit from the 

financial gain of a party.73 Political beliefs in itself is not a reason why a person should be 

viewed as impartial. For example, personal convictions, known from their published 

writings or public statements, do not per se render that person ineligible for appointment, 

where the person in question is of high moral character. It is not deemed illegitimate for 

                                                           
67 However, if the Chairman has been chosen as appointing authority by agreement of the parties, the 
Chairman is not restricted to appoint an arbitrator from the Panel, Schreuer, Christoph H, et al., The ICSID 
Convention: A Commentary, second edition, 2009, p. 509. 
68 See para 21 of the Report of the Executive Directors on the Convention on the Settlement of Investment 
Disputes between States and Nationals of Other States, where it says "In keeping with the essentially flexible 
character of the proceedings, the Convention permits the parties to appoint conciliators and arbitrators from 
outside the Panels . . .". 
69 ICSID Convention, articles 14(1) and 40(2). 
70 ICSID Convention, article 14(1). 
71 Arbitration Rules, rule 6(2). 
72 Arbitration Rules, rule 6(2). 
73 Schreuer, Christoph H, et al., The ICSID Convention: A Commentary, second edition, 2009, p. 513. 
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parties to appoint arbitrators who they believe to be sympathetic to their arguments.74 

Moreover, the International Bar Association Guidelines on Conflicts of Interest75 (IBA 

Guidelines) can provide an indication of what relationships or other circumstances that 

may be deemed as inappropriate in this regard. While not a binding document in regards to 

ICSID arbitration, this document can be relied upon as guidance.   

 If a party deems an arbitrator unqualified to sit as an arbitrator on the case, it may 

propose disqualification of said arbitrator. Disqualification shall rest on the ground that an 

arbitrator manifestly lacks the qualities posed on arbitrators in article 14(1), as presented 

above.76 If an arbitrator is challenged, the other members of the Tribunal shall decide the 

question of disqualification. The decision on any proposal to disqualify a sole arbitrator or 

a majority of the arbitrators shall be taken by the Chairman.77  

  

                                                           
74 Schreuer, Christoph H, et al., The ICSID Convention: A Commentary, second edition, 2009, p. 513. 
75 The latest IBA Guidelines on Conflicts of Interest in International Arbitration was adopted in 2014, 
available on: http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx. 
76 ICSID Convention, article 57. 
77 ICSID Convention, article 58. 

http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
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4 Criticism towards status quo 

This chapter will present the criticism towards some aspects of traditional investment 

arbitration, so as to give an understanding of what has prompted the EU to change its 

policy on the resolution of investment disputes. In the first part of this chapter, where the 

critique is presented, the reader should keep in mind that the author merely presents the 

critique without assessing its validity. However, in the second part of this chapter the 

presented critique will be analyzed. This is done in an attempt to either verify or dispel the 

validity thereof. 

4.1 Criticism in general 

Several arguments against investment agreements in general and ISDS in particular can be 

found in the legal and political debate. The critique targets perceived shortcomings of the 

system, such as the inconsistency of decisions, a lack of transparency, pro-investor bias and 

a lack of independence and impartiality.78 Many of these concerns stem from the fact that 

investor-state arbitration follows a model of dispute settlement that has been developed for 

the resolution of private commercial disputes, rather than disputes involving matters of 

public policy and public law.79 

 While there are many aspects of the existing arbitration regime that have come under 

attack, many of these alleged shortcomings will not be dealt with here. The inconsistency 

of decisions, for instance, is an alleged problem that is mainly attributed to the absence of 

an appellate mechanism; a novelty in the new approach which is not examined in this 

paper. 

Moreover, traditional investment arbitration is commonly perceived as lacking in 

transparency. This is a remnant from its roots in commercial arbitration, where the guiding 

principle is confidentiality.80 However, both these concerns are related to other aspects of 

                                                           
78  These concerns have, in various degrees, been listed in articles on the subject and published reports, see 
e.g. Hobér, Kaj, Selected Writings on Investment Treaty Arbitration, 2013, pp. 233–240, European Commission 
Report "Online public consultation on investment protection and investor-to-state dispute settlement (ISDS) 
in the Transatlantic Trade and Investment Partnership Agreement (TTIP), SWD(2015) 3 final, 13 January 
2015, Schwebel, Stephen M, "In Defense of Bilateral Investment Treaties" in Arbitration International, Vol 31, 
Issue 2, 2015, pp. 181–192 and UNCTAD, "Trade and Development Report", 2014, p. 139. 
79 UNCTAD, "Trade and Development Report", 2014, p. 139. 
80 Reinisch, August, "The European Union and Investor-State Dispute Settlement: From Investor-State 
Arbitration to a Permanent Investment Court" in CIGI Investor-State Arbitration Series, Paper No. 2, 2016, p. 11. 
A lack of transparency is, however, a problem that has generally been addressed in investment arbitration. 
The Mauritius Convention on Transparency in Investor-State Arbitration, which was opened up for signature 
on 17 March 2015, makes it possible for states to apply the UNCITRAL Transparency Rules in Treaty-based 
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the arbitration regime than those which are examined in this paper. Since this paper focuses 

on the potential benefits that can be attributed to the change from an ad hoc system to a 

more permanent system, the critique that is of interest here is the one pertaining to the ad 

hoc nature of the traditional regime. Criticism related to the ad hoc nature of investment 

arbitration usually targets the lack of independence and impartiality of arbitrators and an 

alleged pro-investor bias. 

4.2 Lack of independence and pro-investor bias 

Critics argue that the traditional investment arbitration regime suffers from systemic flaws 

that can ultimately be traced back to the ad hoc nature of investment arbitration. These 

systemic flaws have created a system where inappropriate financial incentives are allowed 

to flourish – incentives that lead to either actual systemic bias, or at least the perception 

thereof.81 

 So why do critics argue that there is systemic bias in investment arbitration? The first 

reason given is the asymmetrical claims structure of investment treaty arbitration.82 In a 

system where only investors have the right to commence proceedings, arbitrators can be 

perceived as having an interest in favoring the claimant, that is to interpret the law in ways 

that facilitate or encourage claims, because by doing so one might enhance one's own 

standing within the industry.83 Since the total number of investment treaty cases ultimately 

depend on foreign investors’ willingness to commence proceedings, an arbitrator might be, 

or at least perceived to be, motivated to interpret the law in such a fashion so as to increase 

the total number of cases, thus promoting the industry as a whole. By promoting the 

industry as a whole, an arbitrator promotes his own career, since it could increase one's 

prospects of further appointments or extended proceedings.84 

                                                                                                                                                                            
Investor-State Arbitration to ISDS-disputes arising under any IIA concluded before 1 April 2014. New IIAs 
can be negotiated to include the UNCITRAL Transparency Rules.   
81 See e.g. the public statement issued by more than 60 academics: Public Statement on the International 
Investment Regime, 2010. http://www.osgoode.yorku.ca/public-statement-international-investment-regime-
31-august-2010/ and European Commission Report "Online public consultation on investment protection 
and investor-to-state dispute settlement (ISDS) in the Transatlantic Trade and Investment Partnership 
Agreement (TTIP)", SWD(2015) 3 final, 13 January 2015. 
82 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication: An Empirical Study of Investment 
Treaty Arbitration" in Osgoode Hall Law Journal, Vol. 50, Issue 1, 2012, p. 219. 
83 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication: An Empirical Study of Investment 
Treaty Arbitration" in Osgoode Hall Law Journal, Vol. 50, Issue 1, 2012, pp. 219–221. 
84 Van Harten, Gus, "Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law" in Schill, 
Stephan W, (ed), International Investment Law and Comparative Public Law, 2010, pp. 649–651. 

http://www.osgoode.yorku.ca/public-statement-international-investment-regime-31-august-2010/
http://www.osgoode.yorku.ca/public-statement-international-investment-regime-31-august-2010/
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According to this reasoning, it is not only arbitrators appointed by the investors that are 

biased. The asymmetric claims structure is claimed to make the whole tribunal biased, since 

decisions favorable to investors will lead to more claims and increase the opportunities 

open to all arbitrators.85  

 The second reason given to why pro-investor bias, or systemic bias, is said to exist in 

investment arbitration is the lack of judicial independence.86 The argument is that the 

absence of objective guarantees of judicial independence makes for a system in which those 

incentives, as presented above, ultimately can affect the independence and impartiality of 

the arbitrators.87 Or in other words, the system lacks adequate safeguards of judicial 

independence, safeguards which are designed to eliminate such inappropriate incentives 

that might otherwise arise. Such objective guarantees of judicial independence that are 

missing in investment arbitration include rules ensuring security of tenure for the decision 

makers and rules restricting outside remuneration.88 

 As investment arbitration is conducted on an ad hoc basis, naturally there is no security 

of tenure for arbitrators. As explained in the previous chapter, the independence and 

impartiality of arbitrators is supposed to be ensured by other means, such as a duty to 

disclose any reasons that might cause their reliability for independent judgment to be 

questioned as well as general requirements as to their competence and moral character.89 

Critics, however, stress that security of tenure is considered as, if not the most important 

attribute, at least one of the core attributes of judicial independence. Furthermore, it is 

argued that the existing safeguards of judicial independence, as found in the ICSID 

Convention, cannot ensure the same levels of protection against dependence and partiality 

as the traditional objective guarantees of judicial independence can.90   

 Another objective guarantee of judicial independence that does not exist in traditional 

investment arbitration is a general prohibition of outside remuneration for arbitrators. 

Critics argue that since arbitrators are allowed to engage, and actually do engage, in various 

remunerative activities outside their role as arbitrator, many situations arise where the 

                                                           
85 Hindeland, Steffen and Krajewski, Markus, Shifting Paradigms in International Investment Law, 2016, p. 104. 
86 Van Harten, Gus, Investment Treaty Arbitration and Public Law, 2007, pp. 167–168. 
87 Van Harten, Gus, Investment Treaty Arbitration and Public Law, 2007, pp. 167–168. 
88 Van Harten, Gus, "The European Commission's push to consolidate and expand ISDS: An assessment of 
the proposed Canada-Europe CETA and Europe-Singapore FTA" in Osgoode Hall Law School Legal Studies 
Research Paper Series, Research Paper No. 23, Vol. 11, Issue 5, 2015, p. 2.  
89And ultimately by the possibility to challenge an arbitrator who is perceived as lacking one of these 
requirements. ICSID Convention, articles 14(1) and 57 and Arbitration Rules, rule 6(2). See section 3.2.2 of 
this paper for an overview of these provisions.  
90 Van Harten, Gus, Investment Treaty Arbitration and Public Law, 2007, pp. 167–168. 
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independence of arbitrators can be questioned.91 The alleged problem is that there is a lack 

of clear rules that separate the roles of arbitrator and counsel, thus making it possible to 

alternate between these roles relatively freely.92 

In a study on the most prominent arbitrators, it was showed that arbitrators had been 

able to hold positions, simultaneously or successively, as counsel, academic, expert witness 

and government representative.93 Critics argue that this multiple hat-problem often creates 

situations where the independence and impartiality of an arbitrator can be questioned. If an 

arbitrator for example is to decide without prejudice on an issue at hand, an issue which the 

arbitrator previously has defended as counsel, doubts might arise as to the independence 

and impartiality of said arbitrator. Another situation over which concerns are sometimes 

voiced is where an arbitrator is to decide on a legal issue that is similar to an issue which is 

present in a subsequent case where the arbitrator acts as counsel.94 

 To summarize the critique that relates mainly to the ad hoc nature of investment 

arbitration one could state the following. The unique asymmetric claims structure, 

combined with a lack of adequate rules ensuring the independence and impartiality of 

arbitrators, has created a system in which investors are generally favored over respondent 

states, that is, a system in which there is systemic bias. Moreover, the lack of clear rules 

regarding the possibility to receive outside remuneration inevitably leads to situations 

where arbitrators can be perceived as having individual conflicts of interest.  

4.3 Examining the critique 

In the previous section I have presented why critics argue that the current system is flawed. 

However, the question whether investment arbitration suffers from a lack of independence 

and impartiality, and ultimately pro-investor bias, is contested.95 Some commentators argue 

that the current system is equipped with adequate safeguards against arbitrators who are 

perceived as partial or dependent, thereby implying that the move towards a permanent 

                                                           
91 Van Harten, Gus, "Investment Treaty Arbitration, Procedural Fairness, and the Rule of Law" in Schill, 
Stephan W, (ed), International Investment Law and Comparative Public Law, 2010, p. 632. 
92 According to the UNCTAD Trade and Development Report (2014) this is largely accepted within the 
practice of investment arbitration, see UNCTAD, "Trade and Development Report", 2014, p. 139. 
93 Eberhardt, Pia, et al., "Profiting from injustice – How law firms, arbitrators and financiers are fuelling an 
investment arbitration boom", 2012, pp. 44–45. 
https://www.tni.org/files/download/profitingfrominjustice.pdf. 
94 Eberhardt, Pia, et al., "Profiting from injustice – How law firms, arbitrators and financiers are fuelling an 
investment arbitration boom", 2012, p. 44. https://www.tni.org/files/download/profitingfrominjustice.pdf. 
95 See e.g. Schwebel, Stephen M, "In Defense of Bilateral Investment Treaties" in Arbitration International, Vol 
31, Issue 2, 2015, pp. 181–192. 

https://www.tni.org/files/download/profitingfrominjustice.pdf
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investment court is unwarranted and does nothing to improve the independence and 

impartiality of the legal body.96 If the proponents of status quo are right in this regard, the 

potential benefits of the new approach – to the rule of law – could be insignificant.  

However, if the critics of the system are right, the new approach could potentially have 

a greater significance for the strengthening of the rule of law. Thus, to answer whether the 

EU's new approach strengthens the rule of law, the validity of the presented criticism must 

be examined. 

 Accordingly, the validity of the alleged problems of insufficient independence and 

impartiality, and ultimately pro-investor bias, will be examined in the following section. An 

analysis of the current regime and its alleged shortcomings will provide a basis for the final 

analysis. 

4.3.1 Method 

The alleged problem of lack of independence and impartiality of arbitrators can be 

examined either on a systemic level or on a case-by-case basis. An analysis on the systemic 

level can be conducted by examining the relevant procedural rules of the existing 

arbitration regime. Such an analysis can provide insight into whether the traditional system 

includes adequate procedural mechanisms to ensure the independence and impartiality of 

arbitrators. Examining the institutional safeguards of a selected system can thus reveal if 

there are systemic risks that may allow for adjudicators who are not sufficiently 

independent, which in turn may lead to pro-investor bias. However, a systemic analysis 

cannot provide proof of an actual lack of independence and impartiality of individual 

arbitrators.  

 Another way of examining whether arbitrators in the traditional arbitration regime 

suffer from a lack of independence and impartiality is to look for actual pro-investor bias in 

rendered awards. If sufficient evidence could be produced of actual systemic bias, it would 

imply that the current system does not have adequate institutional safeguards of judicial 

independence. Such an analysis can be conducted in various ways. For example, awards can 

be analyzed either by examining the final outcome or by looking at the legal content of 

each award. 

 To analyze the final outcome of awards recourse can be had to statistics published by 

UNCTAD97. A legal content analysis of arbitration awards, on the other hand, would 

                                                           
96 Alvarez, Gloria Maria, et al., "A Response to the Criticism against ISDS by EFILA" in Journal of International 
Arbitration, Vol. 33, Issue 1, 2016, pp. 14–16. 
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require that a comprehensive empirical study is conducted. However, conducting such an 

empirical study is beyond the scope of this paper. Instead, this paper will present and 

analyze already existing empirical research. 

 Consequently there are two ways of approaching the question at hand. Firstly, the 

existing procedural rules can be examined so as to provide insight into whether the 

traditional investment regime contains systemic risks that may ultimately lead to pro-

investor bias. Secondly, awards can be examined so as to provide evidence, or at least 

tentative evidence, of actual systemic bias. Both methods will be applied below. However, 

the second approach will be dealt with first. 

4.3.2 Empirical evidence of pro-investor bias 

Empirical studies on awards in investment arbitration can be conducted in many ways. One 

relatively straightforward approach – which is also often seen in the debate on ISDS – is to 

analyze the outcomes of public awards in investment disputes, i.e., to present how many 

cases investors and host states respectively have been successful in. These statistics could 

potentially indicate that arbitrators routinely favor investors, if, for instance, it is shown 

that a disproportionate number of cases are decided in favor of investors.  

 Statistics from the UNCTAD World Investment Report of 2015 shows that by the end 

of 2014, the overall number of concluded investment arbitration cases had reached 405.98 

According to the report, 36 per cent out of these cases were decided in favor of the state, 

while 27 per cent of the cases ended in favor of the investor. Decisions in favor of the state 

include claims being dismissed either on the merits or on jurisdictional grounds. Decisions 

in favor of the investor are cases where investors have been awarded monetary 

compensation.99 The remaining cases were either settled or discontinued for other reasons 

than settlement. Approximately half of the cases decided in favor of the state were cases 

where jurisdiction was not upheld. The statistics also reveal that decisions on the merits 

have been in favor of the investor in 60 per cent of cases, and 40 per cent in favor of the 

state.100  

                                                                                                                                                                            
97 United Nations Conference on Trade and Development. 
98 UNCTAD, "World Investment Report 2015 – Reforming International Investment Governance", 2015, p. 
16. 
99 UNCTAD, "World Investment Report 2015 – Reforming International Investment Governance", 2015, p. 
116. 
100 UNCTAD, "World Investment Report 2015 – Reforming International Investment Governance", 2015, p. 
116. 
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 So what conclusions can actually be drawn from such a quantitative analysis of final 

awards in investment disputes? It is tempting to claim that these numbers disprove the 

argument of pro-investor bias, based on the fact that investors clearly do not win more 

often than states. Some commentators even suggest this, that is, that statistics of this sort 

disprove the idea of pro-investor bias, after having presented similar statistics.101 This 

conclusion seems to be drawn from the fact that investors do not win more often than 

states, or that investors do not win a disproportionate number of cases. However, such a 

conclusion overlooks many important limitations to these statistics. 

 What some commentators seem to ignore, perhaps on purpose, is that statistics on the 

number of cases won or lost cannot be used to verify nor to dispel pro-investor bias. These 

statistics can, at best, be used as an indication of whether one party in general is favored 

over the other. Imagine, for instance, that the statistics revealed that investors were 

successful in 95 per cent of their claims. Such a number could indicate that there is 

systemic bias in investment arbitration. However, even such a high success rate would not 

finally prove that investment arbitration is biased, since the rate of success could be 

explained with other variables, such as claimants being very cautious and only initiating 

proceedings when absolutely certain of success. It would, however, provide tentative 

evidence of systemic bias. 

 Thus, empirical studies of outcomes in investment arbitration cases are limited to 

providing tentative evidence of systemic bias. In the statistics retrieved from the UNCTAD 

report, none of the parties are suspiciously overrepresented in the number of won cases. 

Therefore, these statistics cannot even, in my opinion, be used as tentative evidence to 

support an argument either for or against the existence of pro-investor bias.  

 To find empirical evidence of systemic bias another approach needs to be adopted. As 

mentioned above, examining how often a party is successful cannot answer whether 

arbitrators are biased, it can merely provide an indication of systemic bias. Instead, the 

question one ought to ask in an empirical study is: Do investors win more often than they 

should? To answer such a question a qualitative analysis of investment arbitration awards is 

necessary, i.e., an analysis where the legal contents of specific awards are examined. A 

question that can be asked in such an empirical study could be: Are legal issues which are 

contested within the legal community more often resolved in favor of investors? 

Answering such a question can provide, given the results, tentative evidence that arbitrators 

                                                           
101 See e.g. Schwebel, Stephen M, "In Defense of Bilateral Investment Treaties" in Arbitration International, Vol 
31, Issue 2, 2015, pp. 6–7 and Schreuer, Christoph H, "Investment Arbitration" in Romaneo, Cesare, et al. 
(eds), Oxford Handbook of International Adjudication, 2014, p. 314. 
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tend to interpret jurisdictional or substantive standards in an expansive fashion so as to 

generally favor investors. 

 Gus Van Harten has conducted two empirical studies where the hypothesis of pro-

investor bias has been tested. The first study tested the hypothesis by examining trends in 

the legal interpretation of jurisdictional issues102, whereas the second study examined both 

jurisdictional and substantive legal issues.103 Van Harten conducted these studies by 

analyzing how legal issues were resolved in situations where the investment agreement did 

not provide a "clear" answer.104 He then classified the resolution of each legal issue as either 

"expansive" (favoring the investor) or "restrictive" (favoring the state). Both studies found 

tentative empirical evidence that arbitrators generally tend to interpret legal issues 

expansively, a behavior which is said to favor investors over respondent states.105 

 While these studies are impressive works of legal research, they unfortunately suffer 

from several crippling limitations. To begin with, qualitative empirical studies of this sort 

cannot, and will not likely ever, finally prove or disprove pro-investor bias, something 

which the author himself recognizes.106 This limitation is an inherent drawback to empirical 

research. Empirical research can test a theory about the relationship between two or more 

variables. By doing this, it can find tentative support for a theory or even dismiss 

alternative theories. Empirical research can, according to this, indicate the likelihood of a 

theory. However, empirical research can never finally prove a theory.107 

 An additional problem connected to empirical research regarding adjudicatory decision-

making is that empirical data can only prove correlation between two variables, but can 

never prove causality.108 Van Harten's studies, for instance, provide statistical evidence of a 

                                                           
102 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication: An Empirical Study of Investment 
Treaty Arbitration" in Osgoode Hall Law Journal, Vol. 50, Issue 1, 2012, pp. 211–268. 
103 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An Examination of 
Hypotheses of Bias in Investment Treaty Arbitration" in Osgoode Hall Law School Legal Studies Research Paper 
Series, Research Paper No. 31, Vol. 12, Issue 7, 2016. 
104 These are legal issues that, according to Van Harten, are contested among arbitrators and in secondary 
literature, see Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An 
Examination of Hypotheses of Bias in Investment Treaty Arbitration" in Osgoode Hall Law School Legal Studies 
Research Paper Series, Research Paper No. 31, Vol. 12, Issue 7, 2016, p. 4.  
105 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication: An Empirical Study of Investment 
Treaty Arbitration" in Osgoode Hall Law Journal, Vol. 50, Issue 1, 2012, pp. 251–252 and Van Harten, Gus, 
"Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An Examination of Hypotheses of Bias in 
Investment Treaty Arbitration" in Osgoode Hall Law School Legal Studies Research Paper Series, Research Paper 
No. 31, Vol. 12, Issue 7, 2016, pp. 48–51. 
106 Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An Examination of 
Hypotheses of Bias in Investment Treaty Arbitration" in Osgoode Hall Law School Legal Studies Research Paper 
Series, Research Paper No. 31, Vol. 12, Issue 7, 2016, pp. 49–50. 
107 Rogers, Catherine A, "The Politics of International Investment Arbitrators" in Santa Clara Journal of 
International Law, 2013, p. 240. 
108 Rogers, Catherine A, "The Politics of International Investment Arbitrators" in Santa Clara Journal of 
International Law, 2013, pp. 235–238. 



   
 

 30  
 

correlation between the incentive structure of traditional investment arbitration and a 

general tendency to interpret legal issues in an expansive manner. However, these studies 

cannot prove that there is a causal relationship between these variables, which means there 

might be other variables responsible for the observed tendency of arbitrators to adopt 

expansive interpretations. With this said, one could argue that the likelihood is slim that 

other variables are responsible for the observed correlation. However, the problem is that 

even if it is argued convincingly that other variables are not responsible for the observed 

correlation, one still has to face yet another methodological limitation, maybe even the 

most challenging. This last limitation needs to be presented more thoroughly. 

 Empirical research on legal decision-making often seeks to measure whether and to 

what extent extra-legal factors have influenced the outcome of adjudicatory decisions, 

which is precisely what Van Harten tries to do. The problem with this type of empirical 

research is that it cannot isolate the legal outcome that arbitrators would have reached if 

the hypothesized influence was absent.109 If this reasoning is applied to Van Harten’s 

studies, it can be claimed that it is not possible to show what legal outcome arbitrators 

would have reached if there was no systemic bias. Therefore, how can one claim that the 

outcome is more expansive than it should be? 

 These difficulties present themselves in the studies conducted by Van Harten. The 

presented hypothesis is that the incentive structure of investment arbitration is the extra-

legal factor that affects the outcome of the adjudicatory decision. To test this hypothesis, 

the resolution of legal issues are identified as either expansive or restrictive. By doing this, 

Van Harten finds that arbitrators tend to take an expansive approach on legal issues that 

are contested among arbitrators and in secondary literature. The problem with this method 

is that labelling an interpretation of a legal issue as either expansive or restrictive merely 

shows that a legal issue has been interpreted more expansively or restrictively than other 

alternatives. It does not – and cannot – show, for example, that the resolution of a legal 

issue is more expansive than it should be, were the system not influenced by inappropriate 

incentives. Therefore, it is impossible to draw the conclusion that the expansive approach 

generally adopted by arbitrators – according to Van Harten's findings – are in any way 

                                                           
109 Rogers, Catherine A, "The Politics of International Investment Arbitrators" in Santa Clara Journal of 
International Law, 2013, pp. 234–235. Perhaps one way of providing such empirical evidence would be to 
compare the interpretation of legal issues by two separate investment adjudicative bodies, where the first 
body is constituted according to traditional procedural rules, whereas the second body is constituted 
according to procedural rules found in the EU's new approach (or similar rules, where the institutional 
safeguards of independence are deemed as strong).  
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inappropriate. A possible explanation could simply be that a majority of arbitrators tend to 

find the "expansive" approach as the correct legal interpretation.  

 The only way to prove that the incentive structure influences the outcome of the 

adjudicatory decision in an inappropriate way is to show that the expansive interpretations 

arbitrators tend to make are a deviation from the "correct" legal outcome, which cannot be 

done unless one compares two legal systems that only differ in one regard, namely that one 

is perceived as bias while the other is not.110   

 Ultimately, the many limitations that can be accorded to the findings in Van Harten's 

studies suggest that there is poor empirical evidence of systemic bias in the traditional 

investment arbitration regime. Using these studies to support a conclusion that systemic 

bias, or a lack of independence of arbitrators, exists, can be questioned on too many 

grounds. It is worth mentioning that Van Harten acknowledges many of these presented 

limitations. For instance, he recognizes that the findings only prove correlation and not 

causation. Moreover, he acknowledges that there can be a range of possible explanations 

for the correlation, however still maintaining the belief that other variables are less likely to 

be responsible for the correlation.111 While acknowledging some limitations, Van Harten 

does not delve deeper into the problematic labelling of legal interpretations as either 

expansive or restrictive. 

 Something that is more interesting, however, is that the difficulties of producing 

evidence of systemic bias in itself can be used as a rather convincing argument. In his 

studies, Van Harten shares the idea that empirical research of legal-decision making will 

never be able to finally prove systemic bias. Based on this he argues that the limitations 

inherently connected to empirical research is in itself a reason to require that adjudicative 

processes should be free of reasonably perceived bias.112 In other words, he claims that 

since actual pro-investor bias can never decisively be proven, reasonably perceived systemic 

bias should be reason enough to reform the system. I find this conclusion nothing but 

reasonable. 

Perhaps by analyzing the procedural rules of the traditional investment regime 

convincing support can be found for reasonably perceived systemic bias. 

                                                           
110 Rogers, Catherine A, "The Politics of International Investment Arbitrators" in Santa Clara Journal of 
International Law, 2013, pp. 234–235. 
111 See e.g. Van Harten, Gus, "Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An 
Examination of Hypotheses of Bias in Investment Treaty Arbitration" in Osgoode Hall Law School Legal Studies 
Research Paper Series, Research Paper No. 31, Vol. 12, Issue 7, 2016, p. 5. 
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4.3.3 Lack of institutional safeguards of independence and impartiality 

Procedural rules regulating the independence and impartiality of arbitrators are not absent 

in the existing arbitration regime. As already presented in the third chapter of this paper, 

the ICSID Convention requires that arbitrators fulfil standards of high level of 

independence prior to appointment and that they also submit a statement of independence 

disclosing any possible relationship that might cause their reliability for independent 

judgment to be questioned. An arbitrator who fails to meet these requirements may be 

disqualified.113 Supporters of status quo claim that these existing mechanisms ensure the 

independence and impartiality of arbitrators, thereby implying that reforms are 

unwarranted.114 However, this question is widely debated and many commentators argue 

that the existing rules do not properly ensure the independence and impartiality of the 

adjudicative body.115 If these concerns have any merit, the EU's new approach could 

potentially strengthen the rule of law, given that the proposed reforms would remedy the 

alleged flaws of the existing system. 

 The main critical argument is that the existing investment arbitration system lacks 

objective guarantees of judicial independence, such as security of tenure and prohibition of 

outside remuneration.116 Without these safeguards, it is claimed, arbitrators are given 

incentives to decide a case or interpret a legal issue in a way that would encourage further 

claims by investors, so as to increase the arbitrators’ prospects for further income, or to 

decide a legal issue in a manner that could influence another proceeding where the 

arbitrator has an financial interest. Under the influence of such incentives, arbitrators are 

not, or at least do not appear to be, independent and impartial.117   

 The basic rationales behind these concerns are, in my opinion, convincing. It is hard to 

dismiss the argument that the current regime creates an appearance of a lack of 

independence. In my opinion, a financial incentive to decide a case in a certain way gives a 

reasonable appearance of bias. However, acknowledging these incentives still warrants the 

question: If an arbitrator has an interest of deciding a case in one way so as to further his 

                                                           
113Worth mentioning is that an arbitrator must manifestly lack the qualities required of them. See section 
3.2.2. 
114 Alvarez, Gloria Maria, et al., "A Response to the Criticism against ISDS by EFILA" in Journal of 
International Arbitration, Vol. 33, Issue 1, 2016, pp. 14–16. 
115 See section 4.2. 
116 Van Harten, Gus, "The European Commission's push to consolidate and expand ISDS: An assessment of 
the proposed Canada-Europe CETA and Europe-Singapore FTA" in Osgoode Hall Law School Legal Studies 
Research Paper Series, Research Paper No. 23, Vol. 11, Issue 5, 2015, p. 2.  
117 See sections 4.1 and 4.2. 
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personal interests, would that not be grounds for disqualification?118 After all, the existing 

rules require that arbitrators shall be persons ". . . who may be relied upon to exercise 

independent judgment"119.  

The retort to this argument seems to be that it is considered close to impossible to 

successfully challenge an arbitrator in ICSID arbitration. This difficulty stems from the 

provision in Article 57 of the ICSID Convention requiring a "manifest lack" of 

independence and impartiality for an arbitrator to be disqualified. Moreover, the fact that 

the remaining, non-challenged, arbitrators decide on the challenge might give rise to doubts 

as to whether these arbitrators have a conflict of interest themselves, when determining a 

challenge. As the remaining arbitrators know they might be challenged in the future 

themselves, they may be tempted of setting the bar for disqualification high (within the 

boundaries of the provision) so as to minimize the risk of being disqualified in any future 

proceedings.120    

 Statistics seem to support the belief that it is close to impossible to successfully 

challenge an arbitrator. Up until 2012, only one out of more than 40 challenges had been 

successful.121 This high burden of proof has been subject to heavy criticism by 

commentators, especially since it departs from standards seen in most national jurisdictions 

or even those seen in private commercial arbitration, but also since it arguably departs from 

the lower requirement found in the UNCITRAL Arbitration Rules.122 

Worth mentioning here is that the industry was surprised by a short succession of three 

successful challenges in 2013.123 Some commentators argue that these awards demonstrated 

a shift in the interpretation of the disqualification provision, which effectively lowered the 

burden of proof so that it would suffice to present evidence that raised reasonable doubts 

as to the impartiality of the arbitrator to grant a disqualification.124 However, Vasani and 

                                                           
118 The incentive for arbitrators to interpret legal issues in an expansive manner so as to encourage further 
claims can most likely never be grounds for disqualification. If that was the case, every arbitrator would have 
to be seen as having a conflict of interest due to the nature of the system itself, which for obvious reasons 
would be absurd. 
119 ICSID Convention, art 14(1). 
120 For this argument, see Sheppard, Audley, "Arbitrator Independence in ICSID Arbitration" in Binder, 
Christina, et al., (eds), International Investment Law for the 21st Century: Essays in Honour of Christoph Schreuer, 2009, 
p. 155. 
121 Vasani, Baiju S, Palmer, Shaun A, "Challenge and Disqualification of Arbitrators at ICSID: A New 
Dawn?" in ICSID Review, Vol. 30, No. 1, 2015, p. 195. 
122 Vasani, Baiju S, Palmer, Shaun A, "Challenge and Disqualification of Arbitrators at ICSID: A New 
Dawn?" in ICSID Review, Vol. 30, No. 1, 2015, pp. 197–198 and Sheppard, Audley, "Arbitrator Independence 
in ICSID Arbitration" in Binder, Christina, et al., (eds), International Investment Law for the 21st Century: Essays in 
Honour of Christoph Schreuer, 2009, p. 155. 
123 Blue Bank v. Venezuela, Burlington Resources v. Ecuador and Caratube v. Kazakhstan. 
124 See e.g. Daele, Karel, "Saint Gobain v Venezuela and Blue Bank v Venezuela, The Standard for 
Disqualifying Arbitrators Finally Settled and Lowered" in ICSID Review, Vol. 29. No. 2, 2014, pp. 296–305.  
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Palmer have conducted an in depth analysis of these decisions where they, more 

convincingly, argue that the burden of proof remains unaltered. By thoroughly analyzing 

the reasoning applied in these awards they show that, despite the appearance of the 

opposite, no departure has actually been made from the high disqualification standard.125 

 If one chooses – like I have done – to accept the interpretation made by Vasani and 

Palmer, the difficulties of successfully challenging an ICSID arbitrator due to the 

appearance of bias remains. Thus, one could argue that the disqualification-mechanism 

does too little to eliminate the appearance of bias that may arise due to a lack of objective 

guarantees of judicial independence. Only when there is a clear, or manifest, conflict of 

interest will an arbitrator be disqualified. The system thus allows for some appearance of 

bias, as long as it does not reach the higher threshold of manifest appearance of bias. 

Moreover, the existence of an reasonable perception of institutional bias, or systemic bias, 

that is an effect of the asymmetric claims structure, is a perception of bias that can, 

arguably, never be remedied with the use of a disqualification mechanism.  

4.4 Summary – validity of criticism 

So what can be said about the validity of the concerns on the independence and 

impartiality of arbitrators? First off, proving actual systemic bias or a lack of independence 

through empirical research is a great methodological challenge and those studies that have 

been conducted in this area have not yet been able to provide convincing evidence.  

 However, when examining the institutional rules that regulate the independence and 

impartiality of arbitrators, the critique against the existing arbitration regime cannot be 

dismissed as easily. On the contrary, the critical arguments regarding the appearance of bias 

due to a lack of objective guarantees of judicial independence are convincing. The absence 

of both security of tenure and strict regulations on outside remuneration, combined with 

the unique nature of investment arbitration, creates inappropriate financial incentives. 

These incentives in turn create an appearance of bias – and potentially even actual bias – 

since arbitrators can be perceived as having a financial interest of deciding a case in a 

certain manner. While there are rules that can be used to disqualify arbitrators who can be 

perceived as biased, these rules are, arguably, overly restrictive and ultimately fail to 

eliminate the appearance of bias, especially the case of an appearance of institutional bias. 
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 Accordingly, concerns on the independence and impartiality of arbitrators have some 

merit. While it cannot be concluded that systemic bias exists in the current arbitration 

regime, it can be concluded that the absence of objective guarantees of judicial 

independence at least creates a reasonable appearance of inappropriate bias. The interesting 

question is thus whether the EU's new approach remedies this problem. 
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5 The EU's new approach 

As mentioned in the beginning of this paper, the Commission has declared its intention to 

work towards replacing the traditional ISDS-mechanism with the proposed investment 

court system in all future IIAs entered into by the EU.126 This new approach was first seen 

in the proposal put forth in the TTIP-negotiations, but has subsequently been seen in both 

the conclusion of the EU-Vietnam FTA and the EU-Canada trade agreement.127 The 

Commission's long term objective is to make the ICS a permanent multilateral investment 

court, consequently phasing out the traditional ISDS mechanism.128 The main features of 

the new approach, relevant for the establishment and functioning of the investment court, 

will be presented in this chapter. 

 5.1 A new investment policy 

Before presenting the new approach, something deserves to be said about how this new 

approach, or new investment policy, shall be construed. Since the Commission has not 

published an official model investment treaty, the contents of this new approach needs to 

be deduced from documents originating from ongoing treaty negotiations.129 Accordingly, 

to construe this new approach one could either turn to the TTIP proposal or to one of the 

recently concluded trade agreements that include the investment court system. When 

choosing between these sources one needs to keep in mind that the TTIP proposal is just a 

proposal. Consequently, there is a possibility that the contents of the proposal will not be 

included in the finalized TTIP-treaty.130 

                                                           
126 European Commission press release: "Why the new EU proposal for an Investment Court System in 
TTIP is beneficial to both States and investors", 12 November 2015. http://europa.eu/rapid/press-
release_MEMO-15-6060_en.htm. Also see Malmström, Cecilia, blog post: "Proposing an Investment Court 
System", 16 September 2015. https://ec.europa.eu/commission/2014-2019/malmstrom/blog/proposing-
investment-court-system_en.  
127 European Commission concept paper "Investment in TTIP and beyond – the path for reform. Enhancing 
the right to regulate and moving from current ad hoc arbitration towards an Investment Court", 5 May 2015. 
Also see European Commission  press release: "CETA: EU and Canada agree on new approach on 
investment in trade agreement", 29 February 2016. http://europa.eu/rapid/press-release_IP-16-399_en.htm. 
128 European Commission  press release: "CETA: EU and Canada agree on new approach on investment in 
trade agreement", 29 February 2016. http://europa.eu/rapid/press-release_IP-16-399_en.htm.  
129 It is unlikely that such a document will be produced, since the Commission has clearly indicated that such 
a document will not be produced. See European Commission: Towards a comprehensive European 
international investment policy, COM(2010)343 final. 
130 Given that the parties can finally agree on the TTIP-treaty. See e.g. Hughes, Krista and Blenkinsop, Philip, 
"U.S. wary of EU proposal for investment court in trade pact", Reuters, 29 October 2015. 
http://www.reuters.com/article/us-trade-ttip-idUSKCN0SN2LH20151029, and American Chamber of 
Commerce to the European Union (AmCham EU), "AmCham EU response to EU proposal for investment 
protection and court system for TTIP", 29 February 2016. 
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   For this reason, the CETA-treaty will be used as the main point of reference when 

presenting the EU's new approach.131 However, the TTIP proposal will not be completely 

ignored. Since certain aspects of the CETA-treaty have not yet been agreed upon, such as 

the code of conduct, recourse must be had to the TTIP proposal in this part. 

5.2 Investment Court System 

A novelty in the new investment arbitration-mechanism that the EU is pushing towards is 

the inclusion of an appeals mechanism. The new investment court system will consequently 

consist of two tribunals, the Tribunal132 and the Appellate Tribunal.133 This is a clear 

departure from the traditional system of ISDS, where finality of awards has been one of the 

basics tenets.134 However, only the establishment and functioning of the Tribunal will be 

dealt with here.  

 Disputes should be settled amicably as far as possible. If such resolution proves 

impossible135, an investor may request consultations.136 If the dispute is not settled within 

180 days of the request for consultations, and if all other procedural requirements are 

fulfilled137, an investor may submit a claim to the Tribunal.138  

 The Tribunal will consist of fifteen judges.139 Five of the judges will be nationals of EU 

Member States, five will be nationals of Canada and five will be nationals of third 

countries.140 Either party may derogate from this and appoint up to five judges of the 

                                                                                                                                                                            
http://www.amchameu.eu/system/files/position_papers/amcham_eu_response_to_eu_proposal_for_invest
ment_protection_and_court_system_for_ttip_-_26.02.2016.pdf. 
131 THE EU-Vietnam FTA, which also includes the key aspects of the EU's new approach, could arguably 
also be used as a point of reference. Still, the CETA-treaty has been favored here as a reference point due to 
its relatively greater importance to the future of EU investment policy. 
132 In the CETA-treaty and the EU-Vietnam FTA a departure has been made from the term "Tribunal of 
First Instance", which was originally used in the TTIP proposal, see section 3 article 9.  
133 CETA, articles 8.27 and 8.28. 
134 The sole review mechanism - notwithstanding the fairly limited options of interpretation and revision - in 
traditional investment arbitration pursuant to the ICSID Convention is the annulment procedure. The 
annulment of an award is only possible when certain formal and procedural requirements have been 
neglected, see ICSID Convention, articles 50–53. EFILA Task Force Paper regarding the proposed 
International Court System (ICS), 2016. http://efila.org/wp-
content/uploads/2016/02/EFILA_TASK_FORCE_on_ICS_proposal_1-2-2016.pdf. 
135 And the parties chose not to have recourse to mediation, see CETA, article 8.20. 
136 CETA, article 8.19. 
137 CETA, article 8.22. 
138 CETA, article 8.23. 
139 The text of CETA uses the term Members of the Tribunal, rather than judges, see CETA, article 8.27.2. 
This is a departure from the language used in the TTIP draft proposal of 12 November 2015, where the term 
judges is used, see e.g. section 3 article 9.2 in the TTIP proposal. However, as explained in the first chapter of 
this paper, the term judge will be used here to avoid confusion when later comparing traditional members of 
arbitral tribunals with members of permanent investment courts. 
140 CETA, article 8.27.2. 

http://www.amchameu.eu/system/files/position_papers/amcham_eu_response_to_eu_proposal_for_investment_protection_and_court_system_for_ttip_-_26.02.2016.pdf
http://www.amchameu.eu/system/files/position_papers/amcham_eu_response_to_eu_proposal_for_investment_protection_and_court_system_for_ttip_-_26.02.2016.pdf
http://efila.org/wp-content/uploads/2016/02/EFILA_TASK_FORCE_on_ICS_proposal_1-2-2016.pdf
http://efila.org/wp-content/uploads/2016/02/EFILA_TASK_FORCE_on_ICS_proposal_1-2-2016.pdf
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Tribunal of any nationality, in which case, these judges are considered as nationals of that 

party.141  

 The judges of the Tribunal need to possess the qualifications required in their respective 

countries for appointment to judicial office, or be jurists of recognised competence. They 

shall have demonstrated expertise in public international law and it is desirable that they 

have expertise in international investment law, in international trade law and the resolution 

of disputes arising under international investment or international trade agreements.142  

 The judges of the Tribunal are appointed for five-year terms and their appointments can 

be renewed once. To allow for staggered renewals, seven of the initial judges will serve for 

six years instead of five.143 The Tribunal will hear cases in divisions consisting of three 

judges.144 Every division will consist of one national of a Member State of the EU, one 

national of Canada and one national of a third country. A division will be chaired by the 

third country judge.145 The appointment of judges to each division will be done on a 

rotational basis, ensuring that the compositions of the divisions are random and 

unpredictable.146 

 The judges of the Tribunal shall ensure that they are available and able to perform the 

functions set out under the agreement.147 To ensure their availability, the judges will be paid 

a monthly retainer fee, fees that will be funded equally by the parties to the agreement.148 

According to the CETA-treaty, the size of the retainer fee will be determined by the CETA 

Joint Committee.149 Until this fee has been determined, one can glimpse at the 

corresponding provision in the TTIP proposal, in which it was suggested to be € 2,000 per 

month.150 In addition to a retainer fee, additional compensation will be granted for actual 

work in each case. This means that the judges of the Tribunal will be compensated with a 

basic retainer fee that will be complemented with an ad hoc compensation according to 

regulation 14(1) of the Administrative and Financial Regulations of the ICSID Convention, 

which is basically compensation based on the duration of each procedure.151  

                                                           
141 CETA, article 8.27.2, footnote 9. 
142 CETA, article 8.27.4. 
143 CETA, article 8.27.5. 
144 However, according to CETA, article 8.27.9, the disputing parties may agree that a case be heard by a sole 
judge from a third country. There is also a possibility for financially weaker claimants to request a sole judge 
to hear the case. 
145 CETA, article 8.27.6. 
146 CETA, article 8.27.7. 
147 CETA, article 8.27.11. 
148 CETA, articles 8.27.12 and 8.27.13. 
149 CETA, article 8.27.12. 
150 TTIP proposal, section 3 article 9.12. 
151 CETA, article 8.27.14. 
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 However, the EU's new approach accommodates for a shift towards judges employed 

on a full-time basis. According to the CETA-treaty, the CETA Joint Committee may 

choose to transform the retainer fee and other fees and expenses into a regular salary.152 

Thus, the Tribunal will – at least initially – have the characteristics of a semi-permanent 

judiciary, rather than being a permanent body employing full-time judges.153 This means 

that judges may simultaneously sit as arbitrators in non-CETA disputes until a decision is 

taken to employ them on a full-time basis. They may not however, upon appointment, act 

as counsel or as party-appointed expert or witness in any pending or new investment 

dispute.154 

5.3 Ethics of the judges 

The EU wishes to incorporate clear ethical standards for those who wish to serve as judges 

in the new investment dispute resolution regime.155 These ethical standards were in large 

part transposed from the TTIP proposal to the CETA-treaty. However, small adjustments 

were made in the CETA-treaty, compared to the TTIP proposal. Moreover, the EU and 

Canada were not able to agree on a code of conduct for the judges, as envisioned by the 

EU in the TTIP proposal. Therefore, the code of conduct from the TTIP proposal will be 

presented here, so as to give an indication of how the EU wishes to regulate this matter. 

 According to the CETA-treaty the judges of the Tribunal shall be independent.156 In the 

TTIP proposal, the corresponding term used is that the judges of the Tribunal and 

Appellate Tribunal shall be chosen from persons whose independence is beyond doubt.157 

Both texts state that judges shall not be affiliated with any government.158 Accompanying 

this sentence is a footnote specifying how an affiliation with a government shall be 

understood. In the CETA-treaty, the footnote states that "For greater certainty, the fact 

that a person receives remuneration from a government does not in itself make that person 

ineligible"159, while the corresponding sentence in the TTIP proposal reads "For greater 

                                                           
152 CETA, article 8.27.15. 
153 EFILA Task Force Paper regarding the proposed International Court System (ICS), 2016, p. 12. 
http://efila.org/wp-content/uploads/2016/02/EFILA_TASK_FORCE_on_ICS_proposal_1-2-2016.pdf. 
154 CETA, article 8.30.1. 
155 European Commission press release: "Why the new EU proposal for an Investment Court System in 
TTIP is beneficial to both States and investors", 12 November 2015. http://europa.eu/rapid/press-
release_MEMO-15-6060_en.htm. 
156 CETA, article 8.30.1. 
157 TTIP proposal, section 3, article 11.1, also see EU-Vietnam FTA, chapter 8, article 14.1. 
158 TTIP proposal, section 3, article 11.1 and CETA, article 8.30.1. 
159 CETA, article 8.30.1, footnote 10. 

http://efila.org/wp-content/uploads/2016/02/EFILA_TASK_FORCE_on_ICS_proposal_1-2-2016.pdf
http://europa.eu/rapid/press-release_MEMO-15-6060_en.htm
http://europa.eu/rapid/press-release_MEMO-15-6060_en.htm
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certainty, this does not imply that persons who are government officials or receive an 

income from the government, but who are otherwise independent of the government, are 

ineligible"160. Accordingly, the explanation in the TTIP proposal seems to show greater 

leniency towards judges who have a closer connection to a government, since even being a 

government official does not per se indicate that one is affiliated with any government. 

 To further stress the importance of independence, the provision on ethics states that 

judges shall not take instructions from any organisation, or government with regard to 

matters related to the dispute.161 Moreover, the ethical standards require that judges shall 

not participate in the consideration of any disputes that would create a direct or indirect 

conflict of interest. In addition to being bound by a code of conduct, which will be 

presented later, the ethical standards lastly require that judges, upon appointment, shall 

refrain from acting as counsel or as party appointed expert or witness in any pending or 

new investment dispute under any international agreement.162 As previously stated, this 

enables judges to sit as arbitrators in non-CETA investment disputes simultaneously, as 

long as it does not interfere with their other duties according to the treaty. 

 A disputing party may challenge judges for alleged conflicts of interest. Such a challenge 

shall be decided by the President of the International Court of Justice.163 This decision is 

final and shall be issued within 45 days.164  

5.3.1 Code of conduct 

A novelty in the new approach is the inclusion of a code of conduct for judges in 

investment agreements.165 Until when the EU and Canada can agree on a code of conduct, 

judges shall comply with the IBA Guidelines.166 When a code of conduct has been adopted, 

this will either replace or supplement the IBA Guidelines.167 

 The TTIP proposal contains an extensive code of conduct describing rules regarding 

disclosure, impartiality and independence. The aim of these rules is to ensure the respect of 

high ethical standards and professional standards, and to ensure full impartiality of 

                                                           
160 TTIP proposal, section 3, article 11.1, footnote 6. 
161 CETA, article 8.30.1. 
162 CETA, article 8.30.1. 
163 CETA, article 8.30.2. 
164 CETA, article 8.30.3. 
165 European Commission concept paper "Investment in TTIP and beyond – the path for reform. Enhancing 
the right to regulate and moving from current ad hoc arbitration towards an Investment Court", 5 May 2015, 
p. 2. 
166 CETA, article 8.30.1. 
167 CETA, article 8.44.2. 
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judges.168 The code of conduct requires, inter alia, that judges, prior to their appointment, 

shall disclose any past or present interest, relationship or matter that is likely to affect their 

independence or impartiality or that might reasonably create an appearance of impropriety 

or bias in the proceeding.169  

 Moreover, the code demands that judges fulfil a long list of requirements as to their 

independence and impartiality. One noteworthy requirement is that judges must, in 

addition to being independent and impartial, avoid creating an appearance of bias or 

impropriety.170 They shall not, directly or indirectly, incur any obligation or accept any 

benefit that would in any way interfere or appear to interfere, with the proper performance 

of their duties.171 Judges also need to avoid actions that may create the impression that they 

are in a position to be influenced by others. They may not use their position to advance any 

personal or private interest.172 Lastly, judges must refrain from basically entering into any 

external relationships or acquiring any financial interest that can influence their conduct or 

judgment, or that is likely to affect their impartiality or that might reasonably create an 

appearance of impropriety or bias.173 

  

                                                           
168 European Commission concept paper "Investment in TTIP and beyond – the path for reform. Enhancing 
the right to regulate and moving from current ad hoc arbitration towards an Investment Court", 5 May 2015, 
p. 2. 
169 TTIP proposal, annex II, article 3.1 
170 TTIP proposal, annex II, article 5.1. 
171 TTIP proposal, annex II, article 5.2. 
172 TTIP proposal, annex II, article 5.3. 
173 See TTIP proposal, annex II, articles 5.4 and 5.5. 
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6 Discussion 

After having presented the traditional investment arbitration regime and analyzed the 

perceived shortcomings thereof, and subsequently presented the EU's new approach, the 

focus of the final chapter of this paper shifts towards answering the second question of this 

paper: Do permanent investment courts, as envisioned by the EU in their new approach, 

strengthen the rule of law in the field of investment dispute settlement? 

6.1 Strengthening the rule of law 

Let’s briefly return to Commissioner Malmström's statement that the EU wants the rule of 

law, and not the rule of lawyers. When reading this statement, one might get the impression 

that the existing investment arbitration regime is not governed by principles of rule of law 

whatsoever. However, this is not the case. The existing regime has done a lot, and will most 

likely continue, to promote the rule of law in the realm of international investment law.  

What must be understood is that the rule of law is not an all-or-nothing concept. 

Instead, the existence of the rule of law is a matter of degree, where different legal systems 

can be placed on a sliding scale of no rule of law on one end, to a complete actualization of 

the rule of law at the other.174 A more reasonable understanding of this statement would 

thus be that the EU wants to strengthen the rule of law, that is, to move the system of 

investment dispute settlement towards the upper echelon of this fictitious rule of law-

spectrum. 

 To examine if the new approach makes investment dispute settlement more rule of law 

compliant, the components of the concept, as defined in this paper, will be used to evaluate 

the novel features of the new approach. The rule of law requires that there is a high degree 

of legal certainty in the legal order, meaning that the law must be made public, accessible, 

clear and prospective and that the law is applied consistently and predictably, and lastly, 

that there is resort to an independent and impartial legal body. As the majority of the 

examined reforms in this paper target the problems of a perceived lack of independence 

and impartiality of the adjudicative body, the question is mainly whether the new approach 

leads to a legal body which is perceived as more independent and impartial than the one 

found in the existing regime. 

                                                           
174 See McCorquodale, Robert, "Defining the International Rule of Law: Defying Gravity?" in International and 
Comparative Law Quarterly, Vol. 65, Issue 2, 2016, pp. 290–291. 
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6.2 Independent and impartial legal body  

To remedy the perceived shortcomings of the traditional system the EU has introduced 

some novel features to the new investor-state dispute mechanism. What results these 

reforms will have on the perceived independence and impartiality of the legal body shall be 

examined below.   

6.2.1 Permanent appointments 

One of the important novelties of the new approach is the permanent nature of 

appointments to the court. This reform has the characteristics of introducing security of 

tenure for the judges presiding in the investment court. At first glance, this is precisely what 

critics of the system have been calling for. However, when analyzing the new approach 

more closely one realizes that the reform is flawed in this regard, if the purpose is to 

strengthen the rule of law. 

 By refraining from employing judges on a full-time basis with a fixed salary, similar 

financial incentives as those found in the traditional system remain. Judges in the 

investment court system still stand to gain financially by encouraging further claims by 

investors. Since the judges receive only part of their remuneration as a fixed salary – a 

retainer fee suggested at € 2,000 a month175 – while the rest of the salary is performance-

based, just as in the traditional investment regime176, the incentive to encourage further 

claims remains.  

 This incentive will exist as long as their compensation is directly linked to the number 

and duration of cases heard. Judges can still, for example, be perceived as having an interest 

of resolving jurisdictional issues expansively, since their fees are directly linked to the 

duration of the proceedings. Thus, until a decision is taken to employ the judges to the 

investment court on a full-time basis with a fixed salary, pursuant to article 8.27.15 CETA, 

the new approach fails to eliminate the appearance of institutional bias that derives from 

this financial incentive. Consequently, if this perception of institutional bias remains, the 

independence of the new investment court can still be questioned in this regard. Thus, in 

its initial form, the permanent appointments to the investment court do little in terms of 

strengthening the rule of law.   

                                                           
175 As previously mentioned, this is the sum suggested in the TTIP-proposal. In the CETA-treaty, this sum 
has not been determined yet, see CETA article 8.27.12. 
176 See CETA article 8.27.14, which refers to Regulation 14(1) of the Administrative and Financial 
Regulations of the ICSID Convention. 
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6.2.2 Regulating outside remuneration 

Further on, the rather wide possibility for arbitrators to hold multiple positions, 

simultaneously or successively, is another institutional flaw which, in some situations, can 

create a reasonable appearance of bias in the traditional investment regime – an appearance 

of bias which can be difficult to use as a ground for challenge using the existing 

disqualification mechanism. Therefore, the reform proposal restricting an appointed judges' 

possibility to simultaneously act as counsel, party appointed expert or witness in any 

pending or new investment dispute under any international agreement is a step towards 

eliminating individual conflicts of interest that may arise due to multiple appointments.  

 This restriction will effectively limit the possibility of situations arising where the 

perceived independence of a judge can be questioned, especially situations where a judge 

may be perceived as having an interest in deciding a legal issue in a way so as to influence a 

subsequent case where the judge acts as counsel. This feature of the new approach is a 

clear step towards increasing the perception of an independent legal body, thereby 

strengthening the rule of law. 

 Whether prohibiting outside remuneration in this manner is the best approach when it 

comes to ensuring the absence of any cases of individual conflicts of interest is another 

interesting question. Perhaps it would be sufficient to introduce clear ethical requirements, 

while making the IBA Guidelines binding, coupled with a reformed disqualification 

mechanism that does not require a manifest lack of independence, for challenges to be 

successful. This question, however, is beyond the scope of this paper. 

 Worth mentioning is that the new approach still allows appointed judges to 

simultaneously sit as arbitrators in other investment disputes. Some commentators seem to 

argue that this is a flaw, if one wishes to have the same standards of independence as found 

in permanent courts, where outside lawyering is completely prohibited. Of course, the 

prohibition of certain outside remunerative activities is an easy way of minimizing the risk 

of potential conflicts of interest. However, to what extent can judges' independence be 

questioned if they are allowed to act as arbitrators in outside investment disputes? I believe 

the risks to be small. 

 If any conflict of interest were to arise due to a judge presiding as an arbitrator in an 

outside proceeding the strict requirements on judges’ independence, coupled with the 

possibility to challenge said judge, ought to secure the appearance of an independent 

judiciary. Moreover, it is hard to conceive of any systemic incentives that might affect a 
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judges’ reliability for independent judgment, simply due to the possibility of simultaneously 

acting as an arbitrator in another case. 

6.2.3 Ethical requirements and a code of conduct 

Regulating outside remuneration only represents part of the new requirements imposed on 

judges. To secure the absence of individual cases of perceived bias, judges shall comply 

with a long list of ethical requirements. The extent to which these requirements will 

increase the independence of judges will ultimately depend on how they are applied. 

However, from comparing the old and new regime in this regard, one can probably 

conclude at this point that the inclusion of the IBA Guidelines and a possible inclusion of a 

code of conduct will expand the requirements imposed on judges. 

 For example, if a code of conduct, as envisioned by the EU in the TTIP proposal, is 

adopted, judges will likely have a more far reaching obligation to disclose any past or 

present relationships that might cause their reliability for independent judgment to be 

questioned. By comparing the provisions on disclosure in the existing and new regime, one 

can see that the proposed code of conduct goes further, in that it requires judges to 

disclose any circumstances that might reasonably create an appearance of bias. This 

standard is, arguably, stricter than the corresponding requirement in the ICSID-regime, 

which states that an arbitrator shall disclose any circumstance which might cause their 

reliability for independent judgment to be questioned.177 

 Examining the potential impact on the perceived independence of judges by looking at a 

myriad of ethical requirements is, of course, a challenging task. Until these standards are 

put to the test it is difficult to draw any real conclusions. However, without delving deeper 

into the differences in this regard between the old and new regime, I believe it is safe to say 

that the standards found in the new approach, collectively, impose stricter requirements on 

judges in the investment court. This ought to ensure, to a further extent, the absence of 

individual cases of perceived bias, compared to the existing regime. 

6.2.4 Challenging judges 

The new provision for challenging judges has excluded the heavily criticized requirement of 

"a manifest lack" of independence. Instead, the new approach simply requires that the 

                                                           
177 See Arbitration Rules, rule 6 and TTIP proposal, annex II, articles 5.4 and 5.5. 
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President of the International Court of Justice finds that there is a conflict of interest, for a 

judge to be successfully challenged. 

From reading the CETA-treaty it is somewhat unclear what new burden of proof will 

be. The treaty text simply states that a party shall challenge a judge if it considers that the 

judge has a conflict of interest.178 Perhaps the "justifiable doubts"-test, as found in the IBA 

Guidelines179 or in the UNCITRAL Arbitration Rules180 will be used, since the CETA-

treaty refers directly to the IBA Guidelines as a standard which judges shall comply with. 

Most importantly, however, is that the heavy burden of proof applied in ICSID-

proceedings has been removed. 

 Moreover, the shift towards having challenges decided by an outside party, instead of 

allowing challenges to be decided by the two non-challenged co-arbitrators, will remove 

any concerns of co-arbitrators having a conflict of interest when deciding on the challenge. 

Seen together, the stricter ethical requirements imposed on judges, combined with the new 

disqualification mechanism ought to secure, to a greater degree, the absence of any 

reasonable appearance of bias on the part of the judges, thereby strengthening the rule of 

law.  

6.3 Concluding remarks 

While the EU's new approach strengthens the rule of law in some aspects, mainly through 

the inclusion of stricter ethical standards, such as the IBA Guidelines or a code of conduct, 

and by restricting the possibility of combining several remunerative activities, it still falls 

short in terms of eliminating the appearance of institutional bias. 

 As long as the remuneration in investment dispute settlement is linked to the number 

and duration of cases, judges can be perceived as having an interest in favoring the party 

that ultimately holds the power to initiate new proceedings, that is, the investor. This 

appearance of institutional bias cannot be eliminated by incorporating ethical requirements 

targeting the independence and impartiality of individual judges.181 Arguably, the only way 

of eliminating this perception of bias is to eliminate the incentive itself.   

                                                           
178 CETA, article 8.30.2. 
179 IBA Guidelines on Conflict of Interest in International Arbitration (2014), part 1, general standard 2. 
180 UNCITRAL Arbitration Rules (2013), article 12. 
181 Ethical requirements or code of conducts cannot be modeled to eliminate this appearance of institutional 
bias. Moreover, a judge or an arbitrator could, arguably, never be disqualified due to an appearance of 
institutional bias.  
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 If the decision was taken to employ the judges of the investment court on a full-time 

basis, while giving them a fixed salary, this incentive would disappear. Were that to happen, 

this new investment dispute settlement system would, on a whole, more decisively move 

towards the upper parts of the rule of law spectrum. Perhaps the long-term plan is to shift 

towards this more permanent form of investment court system, but until that happens, 

critics of the system will most likely continue their crusade. 
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