
 

  
Department of Law 
Spring Term 2016 
 
 
Master’s Thesis in EU- and International Law 
30 ECTS 
 
 

Establishing the Relevant Standards of 
Human Rights Protection under the 
Dublin Regulation  
 
A question of more than responsibility determination?   
 
Author: Laura Sofy 
Supervisor: Jane Reichel 
 



	 ii	



Table of Contents 
 

Table of abbreviations	......................................................................................................	1	

Summary	............................................................................................................................	3	

1 Introduction	....................................................................................................................	1	

1.1	Introduction	...........................................................................................................................	1	

1.2	Purpose	and	question	............................................................................................................	2	

1.3	Method	and	material	.............................................................................................................	3	

1.4	Disposition	..............................................................................................................................	4	

2 Background of Dublin Regulation	...............................................................................	5	

2.1	Before	EU	...............................................................................................................................	5	

2.2	From	Maastricht	to	Amsterdam	Treaty	..................................................................................	5	

2.3	The	Tampere	and	Hague	Programme	....................................................................................	7	

2.4	Stockholm	programme	and	Lisbon	Treaty	.............................................................................	8	

2.5	Now	–	From	programmes	to	guidelines	.................................................................................	9	

3 Dublin III	.......................................................................................................................	10	

3.1	Hierarchy	of	the	criterions	...................................................................................................	10	

3.2	Sovereignty	clause	................................................................................................................	11	

3.3	Article	3(2)	............................................................................................................................	11	

4 Eurodac system	.............................................................................................................	13	

5 Goals of the Dublin system	..........................................................................................	14	

6 Non-refoulment principle	............................................................................................	16	

6.1	The	Principle	of	non-refoulment	..........................................................................................	16	

6.2	Art	4	Charter	.........................................................................................................................	16	

6.3	Art	3	ECHR	............................................................................................................................	17	

6.4	Relationship	to	each	another	...............................................................................................	18	

7 ECtHR	...........................................................................................................................	19	

7.1	The	Jurisprudence	of	European	Court	of	Human	Rights	......................................................	19	

7.2	From	presumption	of	equivalent	protection	........................................................................	20	

7.3	To	duty	to	verify	...................................................................................................................	22	



	 iv	

7.4	Requirements	for	a	legitimate	transfer	under	ECHR	............................................................	23	

7.4.1 Minimal level of severity	..............................................................................................	24	

7.4.2 Real Risk	.......................................................................................................................	24	

7.4.3 Substantial Grounds	....................................................................................................	28	

7.5	Summary	..............................................................................................................................	33	

8 CJEU	..............................................................................................................................	35	

8.1	The	Jurisprudence	of	Court	of	Justice	of	European	Union	...................................................	35	

8.2	Rebutted	presumptions	.......................................................................................................	35	

8.2	Requirements	for	legitimate	transfer	under	the	Charter	.....................................................	36	

8.2.3 Real Risk	.......................................................................................................................	36	

8.2.1 Systemic flaws	..............................................................................................................	37	

8.2.2 Substantial grounds	.....................................................................................................	40	

8.3	Summary	..............................................................................................................................	41	

9 Different level of protection?	......................................................................................	43	

9.1	Systematic	deficensies	.........................................................................................................	43	

9.2.	Protection	under	other	articles	...........................................................................................	45	

10 Reflections on problems	............................................................................................	46	

10.1	Mutual	trust	and	the	assumption	of	conformity	of	asylum	practice	.................................	46	

10.2	Responsibility	Sharing	........................................................................................................	48	

11 The recent developments of Dublin Regulation	.....................................................	54	

11.1	Abandoning	the	mechanism	for	early	warning,	preparedness	and	management	of	asylum	

crises?	.........................................................................................................................................	54	

11.2	Two	new	alternative	mechanisms	......................................................................................	55	

12 Concluding Remarks	.................................................................................................	58	

Bibliography	.....................................................................................................................	60	

 



	 1	

Table of abbreviations 

 
Charter The Charter of Fundamental Rights of European Union 

CEAS Common European Asylum System 

CJEU Court of Justice of European Union 

COM Communication of the Commission 

EASO European Asylum Support Office   

EC European Community 

ECHR Convention of the Protection of Human Rights and Fundamental Freedoms 

ECRE European Council on Refugees and Exiles 

ECtHR European Court of Human Rights 

EU European Union 

NGO Non-Governmental Organisations 

TFEU Treaty on the Functioning of European Union 

TEC Treaty establishing European Community 

TEU Treaty on European Union 

UN United Nations 

UNHCR  United Nations High Commissioners of Refugees 

 



	 2	

 



	 3	

Summary 

 
The Dublin Regulation

 
sets the criteria and mechanisms for determining which Member 

State is responsible for examining an application for international protection. The most 

used criterion in practice is article 13 where responsibility for examining asylum claims 

is set on the Member State where the asylum seeker has first irregularly entered to EU.  

When asylum seekers move from the State of entry, where their fingerprints have been 

taken pursuant to the Eurodac regulation, to another State they have to be returned back 

to the first State. 

The so called “Dublinreturns” have shown to be problematic as the large-scale and 

uncontrolled arrival of migrants and asylum seekers mainly enter EU through the 

Mediterranean and Western Balkan area. This has caused an un-proportionate pressure 

on the border States and their asylum systems, which in turn has caused significant 

breaches in asylum seekers fundamental rights. More specifically their right not to be 

subjected to inhuman or degrading treatment and refoulment has revealed to be a 

substantial problem. This right is protected under article 3 ECHR as well as article 4 

Charter and both CJEU as well as ECtHR have taken a strong position on when a 

Dublintransfer is and is not legal. Though their positions seem to be very close to one 

another as CJEU has in large extent been followed ECtHR’s lead, CJEU has also created 

confusion with its own case law and the meaning of “systematic flaws”. While the Courts 

agree upon that a transfer should be precluded if substantial grounds have been shown for 

believing that the person concerned faces a real risk of being subjected to torture or 

inhuman or degrading treatment or punishment in the receiving country, the CJEU seems 

to believe the risk must stem from major systematic flaws in the whole asylum system. 

ECtHR  on the other hand does not believe that is the only reason that can preclude a 

transfer. The applicants’ individual situation in the overall situation must also be taken 

into consideration. If CJEU’s position is interpreted in a way that is not in line with 

ECtHR’s position, it could create a huge gap between the protection scope of article 3 

ECHR and article 4 Charter. 

The Courts are also unanimous that sending State must make sure the receiving State will 
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respect the applicant rights before transferring them there. The Dublin system was 

originally based on the assumption that all Member States provide same standards in 

asylum practice and are safe.  The Courts’ positions has lead to a clear limitation in the 

principle of mutual trust under the Dublin Regulation. The assumption that all the 

participating States perceive fundamental rights and that the Member States can have 

confidence in each other is now overthrown.  

The underlying issue with this problematic is that the Dublin system was not designed to 

ensure a sustainable sharing of responsibility for asylum applicants across the EU. The 

unfair burden jeopardises the ability to provide protection and the refugee crisis has 

exposed the flaws and weaknesses of the Dublin system even clearer. 

And after years of discussing the question of fair responsibility sharing the Commission 

has finally admitted that though Dublin regulation was not made to solve the problem of 

unfair asylum application numbers, the system does not respond anymore to the needs of 

the recent situation of EU. While writing this research the Commission has given two 

new alternatives of solving the problem of unfair burden. It seems EU is now heading 

away from the mechanism of “early warning, preparedness and management of asylum 

crisis” to a “relocation” or alternatively a “distribution key” mechanism. How the 

proposition will work in practice remains to be seen, but at least the Commission appears 

to have moved from discussion to action.  
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1 Introduction 
 

1.1 Introduction 
 

When the Dublin Regulations predecessor the Dublin Convention was signed in 1990 the 

main goal of the Convention was to stop asylum shopping. “Asylum shopping” is used 

as a term to define the process where an asylum seeker can freely choose to submit an 

asylum application in a State where the system is most favourable or as a measure of 

precaution leave an asylum claim in several different Member States in case he or she 

will be rejected in one Country. Dublin Conventions intention was also to address the 

problem of leaving any asylum seeker “in orbit”, thus making always one State 

responsible of every asylum application. These goals are still seen as the main purpose of 

most recent Dublin III regulation.1    

 

In 2007 the Commission presented a Green paper on the future of the Common European 

Asylum System (CEAS), of which Dublin Regulation also is part, and stated that its 

mission was to create 1) a level of playing field with certain protection standards for the 

asylum seekers and 2) solidarity between the Member States. Distribution of 

“spontaneous” inflow of asylum seekers as well as secondary movement was a big 

concern that needed to be addressed. Solidarity and fair sharing of responsibility has been 

also stressed for a long time by both EU leaders as well as the United Nations High 

Commissioners for Refugees. 2 Even though both of these general goals were set for the 

entire CEAS and not directly for Dublin Regulation, they play an important role for its 

functioning.  

The Dublin system was originally built only to distribute responsibility of examining an 

asylum claim by restraining asylum seekers from asylum shopping and preventing 

Member States from not taking responsibility and leaving refugees in orbit.3  However, 

																																																								
1 Morgades-Gil p. 434, Thielemann p.5 f and Fratzke p. 1f. 
2 COM(2007) 301 p. 11 and Thielemann p. 1f. 
3 Fratzke p. 1f. 
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this aim and the way it has been carried out through the whole EU has caused problems 

and debates concerning asylum seekers fundamental human rights, especially the right of 

not facing inhuman and degrading treatment and non-refoulment.4 

In Dublin cases, the States largely argue they are entitled to presume other states to be 

safe for asylum seekers and that their claims will be properly processed there. Hence there 

is no reason not to transfer an asylum seeker from the State he or she is residing to the 

State that is responsible to examine the applicant’s asylum application according to the 

Dublin Regulation. The asylum seekers however, resist transfer under Dublin on 

fundamental right grounds, claiming he would face inhuman or degrading treatment, or 

onward refoulement in the other receiving State.5 

One can argue that distributing responsibility should never happen on the expense of the 

asylum seekers protection standards and fundamental rights. As mentioned before CEAS 

goal was to to create a level of playing field with certain protection standards. But what 

if an instrument of CEAS – the Dublin Regulation – is not supporting the system and its 

main goals, but rather working against it by creating situations where human rights are 

violated? 

 

1.2 Purpose and question  
	

Article 3 of European Convention of Human Rights (ECHR) and article 4 of Charter of 

Fundamental Rights of The European Union (Charter) state that no one shall be subjected 

to torture or to inhuman or degrading treatment or punishment. In this paper I will be 

concentrating on the situation where application of Dublin Regulation, more specifically 

the transfer back to the State of entry, is in conflict with the asylum seekers rights under 

article 3 ECHR and article 4 Charter. Although the assumption within EU is conformity 

of national asylum practice fulfilling the standards set by the European Convention of 

Human Rights as well as the Charter of Fundamental Rights of the European Union, 

																																																								
4 For example cases such as M.S.S and N.S/ME 
5 Costello, Dublin-case NS/ME: Finally, an end to blind trust across the EU?, p.83 
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Member States do have different provisions relating to asylum seekers rights.6 As long as 

this is the setting, the Dublin Regulation will face challenges in a situation where an 

asylum seeker is transferred back to the responsible Member State. The balance between 

complying with fundamental rights and applying supreme EU-law effectively is hard to 

accomplish by the National legal bodies.7 I believe this is especially challenging, 

considering there is two separate Courts giving judgements of the same situation. By this 

research I will try to clarify both Courts criterions and requirements that needs to be 

fulfilled to make sure that a Dublin transfer is legitimate, and not breaching asylum 

seekers fundamental rights. My purpose is to clarify when the asylum seekers 

fundamental right to not face inhuman and degrading treatment pre-empts applying 

Dublin Regulations provisions. Another purpose is to compare the differences and 

similarities between CJEU and ECtHR interpretation of the requirements. Lastly my 

intention is to link the conclusions to a bigger picture and discuss what the underlying 

problem causing these violations are.  

 

1.3 Method and material 
 

To achieve the purpose of my study I have used European legal doctrinal method.  The 

source of law used in this research is mostly primary and secondary EU law as well as 

jurisprudence of both CJEU and ECtHR. By researching this material, I will try to provide 

an answer to my question. Additionally, sources of supplementary EU law such as general 

principles as well as literature and articles will be used. Although these do not make a 

source of law, it is a good help in understanding the relevant aspects and content of the 

current law. It is important to remember that most of the cases used in this research are 

given at the time Dublin II Regulation was still in force. The recent Dublin III Regulation 

came into force in 2014 and has been altered from the Dublin II Regulation in certain 

parts. However, the case law remains still actual.  

 

																																																								
6 COM(2016) 197 p. 4 f. 
7 Filzwieser p.1 
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1.4 Disposition 

 
This study will start with a brief background of the Common European Asylum System 

(CEAS) and Dublin Regulation. It will be followed by a presentation of the most 

important rules of the Dublin Regulation as well as Eurodac Regulation, as together they 

constitute the Dublin system. Non-refoulment principle will also be addressed. After this 

mostly descriptive part, I will move on to a deeper discussion about the legality of a 

Dublin transfer according to ECtHR. The same issue but from CJEU perspective will also 

be analysed. This part will be concluded by comparative analysis of the rules established 

by both Courts. The next chapter will be focusing on what the underlying problems are, 

followed by a chapter of how they are to be corrected now and in the future. It is important 

to bare in mind that the issue is extremely topical and new information is continuously 

provided by EU institutions.  A concrete example of this is the Commissions new 

communication regarding the future of Dublin Regulation that was given during the 

process of this research.  
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2 Background of Dublin Regulation 
 

2.1 Before EU 
 

In 1985 Germany, France, the Netherlands, Belgium and Luxembourg signed the 

Schengen Agreement that established common rules regarding visas, the right to asylum 

and checks at external borders. A further convention implementing the agreement was 

signed in 1990 and took effect in 1995. The Schengen Agreement was initially concluded 

outside the EU Treaty framework and was only incorporated into the EU acquis following 

the signing of the Treaty of Amsterdam in 1999. 8 

The first convention relating to the Status of Refugees was signed in Geneva 1951. In 

1986 an ad hoc working group on immigration was set up as a result of an informal 

meeting of Ministers held in London.  The group together with Council of Europe and 

UNHCR re-considered procedures and methods to achieve a common policy to eliminate 

asylum abuse. The groups efforts together with the Palma Document resulted finally in 

the Dublin Convention in 1990 that entered into force in 1997 between Belgium 

Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, 

Portugal, the UK and Spain, later joined by Austria, Sweden and Finland. The Convention 

determined the State responsible for examining applications for asylum lodged in one of 

the Member States of the European Communities. The Dublin Convention is the 

precursor of Dublin Regulation and has paved the way for the new regulation all the way 

from when it came into force in 1997.9 

 

2.2 From Maastricht to Amsterdam Treaty 
 

Asylum was not part of the EU Treaties until the Treaty of Maastricht entered into force 

in 1993. Not only did the treaty give birth to European Union it also introduced two new 

pillars alongside with the “first” pillar, European Community. The second pillar included 

																																																								
8 Cherubini p.134 ff. 
9 Cherubini p. 136 f. 
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the area of Common Foreign and Security Policy, and the third, Justice and Home affairs. 

Immigration was placed under the third pillar. Although it certainly was an effort by 

Member States to limit their competence for immigration, the third pillar did not give 

EU/EC any actual competence. It only gave the Union the task of defining and 

implementing a common, foreign and security policy by intergovernmental co-operation 

methods.10  

No incisive power was therefore given to the institutions in the area of asylum until the 

Amsterdam treaty came into force in 1999. Dublin Convention together with the 

Schengen agreements became part of community law and the so called “first pillar”. 

Through Amsterdam Treaty almost all areas covered by the third pillar, including asylum 

transferred under community law, and only policial and judicial co-operation in criminal 

matters was left to the third pillar. This “communitarisation” practically meant that the 

results of intergovernmental co-operation were incorporated in Community law. Asylum 

and immigration was now part of the market that was no longer only economic. 

According to article 61 TEC the institutions had competence to establish an area of 

freedom, security and justice. 11 This lead to a new Title VI in the Treaties, where article 

62 TEC gave a legal basis for regulations relating to border controls and visa policy and 

article 63(3) TEC an explicit basis for measures on immigration policy such as conditions 

of entry and residence, standards on procedures for visas and residence permits, illegal 

immigration and illegal residence. In other words, it gave competence to the European 

Community to adopt the measures recommended by the European Council in Tampere.12  

Amsterdam treaty also annexed to the EC Treaty, the Protocol (No 24) on asylum for 

nationals of Member States of the European Union according to which EU States are to 

be regarded as constituting safe countries of origin in respect to each other for all legal 

and practical purposes in relation to asylum matters.13 Another very important aspect of 

Amsterdam treaty is that it gave CJEU jurisdiction to judge over Dublin Regulation.14 

																																																								
10 Cherubini p. 138 f.  
11 Cherubini p. 144 ff. 
12 N.S/M.E § 8 and European Commission, EU Policy to fight illegal immigration, 22.10.2015 
(30.5.2016) http://europa.eu/rapid/press-release_MEMO-06-296_en.htm?locale=en 
13 N. S/M.E § 9 
14 Costello, Dublin-case NS/ME: Finally, an end to blind trust across the EU? p.1, note 3 
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2.3 The Tampere and Hague Programme 

	
 

In a meeting in Tampere, Finland in 1999 the European Council decided for the first time 

to work towards a Common European Asylum System. The system was based on the full 

and inclusive application of the Geneva Convention, consequently ensuring that nobody 

is sent back to a place where they are in risk of being persecuted or where their lives or 

freedoms could be threatened, that is to say anything that would risk the principle of non-

refoulement.15 The goal pursued in this first stage of CEAS was to harmonize the Member 

States' legal frameworks on the basis of common minimum standards.16 

One of the outcomes of Amsterdam treaty and Tampere meetings was Regulation No. 

343/2003 establishing the criteria and mechanisms for determining the Member State 

responsible for examining an asylum application lodged in one of the Member States by 

a third-country national. Dublin Convention itself therefore never became part of 

community law, as the Regulation No. 343/2003 based on the convention replaced it. 17 

The adoption of article 63 made it possible to replace the Dublin convention with the new 

Dublin Regulation.18  

 

After the first phase and the Tampere programme in 1999 the aims of the second phase 

were discussed in The Hague programme in 2004. While Tampere meetings had set the 

first legally binding rules for asylum such as the Dublin Regulation, the Hague 

programme was concentrating on improving the ability of the EU and its Member States 

to guarantee fundamental rights, procedural safeguards, and access to justice, provide 

protection to refugees, regulate migration flows and control the external borders of the 

Union among others.19 The goals in the second stage was to achieve both a higher 

common standard of protection and greater equality in protection across the EU and to 

																																																								
15 European Council, ‘Presidency Conclusions: Tampere European Council, para 13 
15/16.10.1999, (30.5.2016), http://www.refworld.org/docid/3ef2d2264.html 
16 COM(2007) 301 p. 2 
17 Cherubini p. 143 f. 
18 Battjes p. 155 f. 
19 European Council, ‘The Hague Programme: strengthening freedom, security and justice in the 
European Union’, p. 3 13.12.2004 (30.5.2016) http://eur-lex.europa.eu/legal-
content/EN/TXT/?qid=142282700 9672&uri=CELEX:52005XG0303%2801%29	
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ensure a higher degree of solidarity between EU Member States. For example a common 

asylum procedure and a uniform status for those who are granted asylum or subsidiary 

protection  was to be established. 20 

 

 

2.4 Stockholm programme and Lisbon Treaty  

	

The Stockholm programme was the successor to the Tampere and Hague programme and 

established the framework of, among many other things, the policy on asylum, 

immigration and visas for the period 2010-2014. The European Council stressed that an 

equivalent and same level of treatment as regards reception conditions, procedural 

arrangements and status determination should be offered regardless of in which Member 

State an application for asylum was lodged. Similar cases should be treated alike and 

result in the same outcomes in every Member State.21 The Stockholm programme does 

not include as many set deadlines and concrete goals as its precursors but has mainly 

guidelines and priorities. 

One of these priorities is called “Europe of responsibility, solidarity and partnership in 

migration and asylum matters”. By that priority the Commission wanted to pursue a 

dynamic and comprehensive immigration policy, which consisted of actions such as 

promoting the integration and the rights of migrants. 22 The action plan of the Stockholm 

programme also offers cooperation with NGO’s such as the United Nations High 

Commissioner for Refugees. These NGO’s and their contributions have had a significant 

influence of how Dublin Regulations application is nowadays understood.23 The 

Commission also aims to establish a common area of protection for asylum seekers 

through the sharing of responsibility by EU countries.24 

																																																								
20 Ibid p. 8 
21 European Council, ‘The Stockholm Programme—An Open and Secure Europe Serving and 
Protecting Citizens’, note 6.2, 2.12.2009 (30.5.2016), http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=OJ:C:2010:115:TOC. 
22 Ibid note 6.1. 
23 Ibid. note 6.2.3 
24 COM(2010) 171 p. 7 
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The Stockholm Treaty witnessed the coming into force of The treaty of Lisbon, which 

finalized the communitarisation on the field of asylum by eliminating the Third Pillar and 

incorporating it to a new Title V.25 The relevant provisions in asylum matters are in 

Article 78 TFEU, which provides for the establishment of a Common European Asylum 

System as well as requires compliance with the principle of non-refoulment.  Also article 

80 TFEU, which reiterates the principle of solidarity and fair sharing of responsibility 

between the Member States is relevant to this study. 26 Moreover, the Court of Justice had 

now full competence in the field of immigration and asylum since the treaty made the 

Charter part of the treaties (art. 6(1) TEU). This meant that the Charter was from now on 

also binding. 27 To the field of asylum the most important articles of the Charter are article 

7 (the right to private and family life), article 18 (the right to asylum) and article 19 

(prohibition on refoulment). Also article 78 TFEU). Through Lisbon treaty EU also 

expressed its intention and desire to succeed in European Convention in Protection of 

Human Rights and Fundamental Freedoms, as stated in article 6(2) TEU. This points out 

the close relation between EU and ECHR. 

 

2.5 Now – From programmes to guidelines 
 

The development and improvement of CEAS and Dublin Regulation has lately moved 

away from strict programmes towards more general guidelines. In The Commission 

published in 2014 a new statement presenting its vision on the future agenda of Home 

affairs. The communication named ‘An open and secure Europe: making it happen’ was 

meant to enable the European Council and Parliament to debate the strategic guidelines.28 

In accordance with Article 68 TFEU, the European Council then defined the ‘strategic 

guidelines for legislative and operational planning within the area of freedom, security 

and justice’ for the period 2014-2020. As mentioned, these no longer constitute a 

programme but rather guidelines focusing on the objective of transposing, implementing 

and consolidating the existing legal instruments and measures. The guidelines stress the 

need to adopt an comprehensive approach to migration, invest in legal migration, offer 

																																																								
25 Cherubini p. 159 
26 N. S/M.E § 10 
27 Cherubini p. 161 f.  
28 COM(2014) 154 p. 13 



	 10	

protection to those who need it, fight irregular migration and control borders effectively.29 

 

3 Dublin III 
 

3.1 Hierarchy of the criterions  
 

The Dublin regulation determines which country is responsible of examining an asylum 

application. It establishes a hierarchy of criteria to distribute responsibility for processing 

asylum claims with the aim of bringing a swift determination of the single responsible 

Member State.30 According to art. 3(1) Member States shall examine any application for 

international protection by a third-country national or a stateless person who applies on 

the territory of any one of them. The application shall be examined by a single Member 

State according to the criteria set out in Chapter III.  The criteria are in a hierarchy list 

and according to article 7 they are to be examined in the following order. Articles 8-11 

and 16 determine the responsible country in case there are core family members31 in any 

of EU Member States. Asylum seekers who have family members with recognised 

refugee status or who are in the process of applying for asylum will have their claims 

determined in the state where their nuclear family members are located. Where an 

unaccompanied minor has family present in another Member State, that Member State 

will be responsible for examining his or her claim, but only in case it is in the best interests 

of the minor.32 When no family links are to be found asylum seekers that have visa or a 

valid residence document may have their applications assessed by the Member State that 

issued the documentation according to art. 12 and 14. If none of the above criteria applies 

the responsibility is, according to art. 13, on the first Member State the applicants arrive 

if they illegally entered the EU zone by sea, land or air from the third Country. This is the 

challenging article producing Dublin transfers that in turn creates conflict between the 

straightforward application of Dublin Regulation and fundamental human rights. Only 

																																																								
29 EUCO 79/14 p.1-6 and European Parliament, Immigration Policy, 1/2016 (30.5.2016), 
http://www.europarl.europa.eu/atyourservice/en/displayFtu.html?ftuId=FTU_5.12.3.html	
30 Dublin Regulation No 604/2013 rec. 4 and 5 
31 As defined in article 2(g) 
32 Fratzke p. 5	
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when none of the above mentioned criteria can be applied, does the responsibility lie with 

the first Member State in which the applicant filed a claim of asylum according to art. 

3(2).  

 

3.2 Sovereignty clause  

	

Dublin Regulation provides also clear exceptions to the rules mentioned earlier. One of 

these exceptions is the “Sovereignty clause” in article 17(1). Sovereignty clause gives 

each Member State the chance to decide to examine an application, even if such 

examination is not its responsibility under the criteria laid down in the third chapter of 

the Regulation. The core question is, whether a State has a legal obligation to apply this 

rule when a transfer would lead to breaches of fundamental rights? Is there a compulsory 

scope of application? As will be demonstrated in the coming chapters, it appears the 

answer according to CJEU and ECtHR is positive. The case law has lead to a new wording 

of the recent Dublin Regulations article 3(2) that aims to clarify this problematic. 

 

3.3 Article 3(2) 
 

A very central article to this research is art 3(2) of the Dublin Regulation, named “Access 

to the procedure for examining an application for international protection”. The second 

paragraph of art. 3(2) of the Dublin Regulation states that when it is impossible to transfer 

an applicant to the Member State that is responsible according to the regulation, the 

determining Member State shall continue to examine the criteria set out in Chapter III in 

order to establish whether another Member State can be designated as responsible.  The 

reason why a transfer is impossible is because there are substantial grounds for believing 

that there are systemic flaws in the asylum procedure and in the reception conditions for 

applicants in that Member State, resulting in a risk of inhuman or degrading treatment 

within the meaning of Article 4 of the Charter of Fundamental Rights of the European 

Union. Typically, this leads to application of third paragraph of art 3(2), making the 
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Member States where the asylum seeker is residing and where the application is left the 

responsible State.  
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4 Eurodac system  
	

The Eurodac system is regulated by European Parliaments and the Councils Regulation 

No 603/2013 on the establishment of 'Eurodac' for the comparison of fingerprints. The 

Eurodac regulation was first adopted in 2000, but was revised and improved in 2013 to 

be more compatible with the recast of asylum acquis system, especially Dublin III. The 

regulation is applicable in 27 States, where it is required to enter the fingerprint data of 

irregular migrants or asylum seekers over 14 years old. According to article 9 fingerprints 

are to be registered of everyone who seeks asylum in a EU State or. Also third country 

nationals or stateless persons crossing the external border irregularly has to be registered 

in the Eurodac data system according to article 14. Article 17 on the other hand gives the 

States the right, but does not require them, to register fingerprints of third country 

nationals or stateless persons found illegally staying in a Member State. The registration 

of fingerprints is important in order to identify where the migrant entered the EU, and 

whether they have previously made asylum applications in another Member State. The 

Database is therefore a tool used when a Member State wants to know where the applicant 

actually entered EU and to make sure an application has not been lodged in another State 

earlier. It provides a mechanism to identify asylum seekers and confirms which Member 

State is responsible of an application.  

The main purpose of the Eurodac system is simply to ease the application of the Dublin 

Regulation and assist the obligations set by the Dublin Regulation. When an asylum 

seekers fingerprints are found in the Eurodac database, taken by another Country, the 

State will request the “first” Country to “take charge” of the applicant in question. It is in 

these kind of cases the transfer is objected by the applicant and the question regarding 

inhuman and degrading treatment in the receiving Country is raised. 33 

  
																																																								
33 European Parliament, Anita Orav, Fingerprinting Migrants: Eurodac Regulation 23.11.2015 
(30.5.2016), 
http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/571346/EPRS_ATA(2015)571346
_EN.pdf 
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5 Goals of the Dublin system 
 

As previously mentioned the primary goal of the CEAS was to establish a common 

playing field to all applicants and an international protection across the EU. The system 

was supposed to guarantee access to a high level of protection, to people who genuinely 

are in need, under equivalent conditions in all Member States. At the same time is was to 

deal fairly and efficiently with those found not to be in need of protection. In the first 

stage this was to be achieved by harmonising Member States' legal frameworks by 

minimum standards to ensure fairness, efficiency, and transparency. The second phase 

aimed to achieve a higher common standard of protection and greater equality in 

protection across the EU. Ensuring a better degree of solidarity between EU Member 

States was also an important goal. 34  

The Dublin Regulation, while it is a part of CEAS, was on the other hand not designed to 

ensure a sustainable sharing of responsibility for asylum applicants.35 The purpose was 

to simply create a mechanism that swiftly allocates responsibility to process an asylum 

application to one Member State. In short it is a legal framework for assigning 

responsibility. The Regulation pursues to ensure quick access to protection for those in 

need. It also aims to discourage abuses of the asylum system by preventing applicants 

from ‘shopping’ for the Member State with the most favourable procedures or reception 

conditions.36  

While the Dublin regulation on one side takes away the asylum seekers possibility to 

choose where he or she wants to apply for asylum, it on the other hand also obliges one 

Member State to deal with the applicant’s asylum claim. One could say the regulation has 

definitely remediated the problem of asylum shopping as well as defining the responsible 

Member State, but what about the bigger picture? Does it ensure the protection of asylum 

seekers by sharing the responsibility fairly? It is inevitable that the Member States located 

on the borders of EU receive most of the asylum seekers. This leads to a huge burden to 

those States, making it harder for them to obtain certain level of protection.  

																																																								
34 COM(2007) 301 p. 2 f. 
35 COM(2016) 197 p. 4 
36 Fratzke p. 1	
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What is important to keep in mind, is that the distribution of the responsibility of 

examining asylum applications is not as such the problem but rather how it is applied. 

Particularly when it involves presumptions regarding the safety of a country.37 

 

 

 

  

																																																								
37 Cherubini s. 84 
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6 Non-refoulment principle 
 

6.1 The Principle of non-refoulment 
 

The principle of non-refoulment has been defined in many international and national legal 

instruments, both universally and regionally. The most known is article 33(1) in the 1951 

UN Convention relating to the Status of the Refugees and art 1 of its 1967 Protocol. 

Article 33(1) of the Convention, titled ‘Prohibition of expulsion or return 

(“refoulement”)’, states that no Contracting State shall expel or return a refugee in any 

manner whatsoever to the frontiers of territories where his life or freedom would be 

threatened on account of his race, religion, nationality, membership of a particular social 

group or political opinion.’ Also the UN Declaration on Territorial Asylum and the 

Convention against Torture and other Cruel, Inhuman, or Degrading Treatment or 

Punishment among many others provide for the principle of non-refoulment. Countries 

are legally bound by the principle even if they are not contracting states to the Convention 

relating to the Status of the Refugees since it has evolved to be a norm of customary 

international law. The principle is a cornerstone for refugee and asylum law and serves 

the purpose of protecting refugees as well as ensuring their enjoyment of human rights. 

UN Convention relating to the Status of the Refugees and its content is now strongly 

incorporated into EU law through the Qualification Directive, (especially article 21). 38  

 

6.2 Art 4 Charter 
 

Although the European Union is not a contracting party to either the UN Convention 

relating to the Status of the Refugees or to the 1967 Protocol, the Article 78 TFEU and 

Article 18 of the Charter provide that the right to asylum is to be guaranteed with due 

respect for the Convention relating to the Status of the Refugees and the 1967 Protocol.39 

The content of art 33(1) can be also read in article 19 of the Charter and recital 3 of the 

																																																								
38 UNHCR, Note on non-refoulment, 23.8.1977 (30.5.2016), 
http://www.unhcr.org/excom/scip/3ae68ccd10/note-non-refoulement-submitted-high-
commissioner.html 
39 Handbook on European Law Relating to Asylum, Borders and Immigration p. 64	
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Dublin Regulation which states that the whole CEAS is based on a full and inclusive 

application of the Geneva Convention Relating to the Status of Refugees. Prohibition of 

non-refoulment has a strong link to both art 3 in ECHR and art 4 of the Charter as their 

function is precisely to codify the prohibition of non-refoulment. The article 4 in the 

Charter has essentially the same literal wording as art 3 ECHR namely: “No one shall be 

subjected to torture, or to inhuman or degrading treatment or punishment”. Also the 

substance as well as the meaning is equal to art 3 ECHR. 

 

6.3 Art 3 ECHR 

	

Even though ECHR doesn’t provide for a right to asylum, a right to stay in the Contracting 

State or a right to subsidiary protection, art. 3 ECHR does oblige a Member State not to 

return a person to a country in case there are substantial grounds for believing that the 

person would face a real risk of being subjected to treatment contrary to art. 3 ECHR.40 

The Court has ruled in its previous case law that it would not be compatible with the 

“common heritage of political traditions, ideals, freedom and rule of law” –all of which 

are stated in the preamble of the Convention- for a contracting State to surrender a  person 

to a state where there were there is substantial grounds for believing that the person would 

be in danger of being subjected to torture or inhuman or degrading treatment or 

punishment.41 The applicability of article 3 in expulsion and deportation cases was 

established for the first time 1989 in Soeiring v United Kingdom  and after many years of 

dispute it has been confirmed for the final time in Chahal v United Kingdom year 1995.42 

Article 3 is an absolute right that cannot offer any room for weighing the risk of ill-

treatment against the reasons for the expulsion, regardless of the conduct or danger of the 

person in question.43  

 

																																																								
40 Vilvarajah and others v. the United Kingdom, § 102, Salah Sheekh v. the Netherlands § 135 
41 Soering v. the United Kingdom, § 88  
42 Mole and Meredith p. 19 ff. 
43 Saadi v Italy, §138.	 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6.4 Relationship to each another  
 

The article 52 of the Charter stipulates that the minimum protection afforded by the 

Charter provisions are those provided by the ECHR. The scope of rights is therefore the 

same in case they correspond to each other. Since both art 3 ECHR and art 4 Charter 

correspond to one another they have to be seen as having the same content and meaning. 

EU may consequently provide for more generous provisions but the minimum level needs 

to be the same as in ECRH.  

 

Also, the recital 39 of Dublin Regulation states that Dublin regulation adheres the Charter 

which in turn follows the ECHR, giving the implication that also ECHR jurisprudence is 

applicable when examining the Charter. Recital 32 confirms this implication by stating 

that: “Member States are bound by their obligations under instruments of international 

law, including the relevant case-law of the European Court of Human Rights”. Article 6 

of TEU on the other hand prescribes that EU shall accede in ECHR, and though this has 

not yet actualized it gives ECHR a very strong position within EU law. Even though 

articles 3 ECHR and article 4 Charter are seen as identical and equivalent to one another 

as they aim for the same purpose, the question of whether one or the other gives higher 

protection does remain. This will be discussed in coming chapters. 
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7 ECtHR 
 

7.1 The Jurisprudence of European Court of Human Rights 
 

The ECtHR bases its competence to judge in the field of asylum on its task to ensure that 

all States that are parties to the European Convention for the protection of Human Rights 

and Fundamental Freedoms (ECHR) comply with the convention and especially 

provisions such as prohibition of inhuman or degrading treatment (art. 3). 44 Also the right 

to liberty and security (art 5), the right to respect of family and private life (art 8), the 

right to remedy (art 13) and prohibition of collective expulsions (art.4 of prot. 4) are 

important within asylum law, but will fall out of the content of this research.  

In Bosphorus v. Ireland the ECtHR established a doctrine according to which the ECtHR 

will not examine measures for the implementation of rules taken by states if they occur 

from legal requirements that exist due to their membership of an international 

organization. The relevant organisation need however to be considered to protect 

fundamental rights, as regards to both the substance and the mechanisms controlling their 

compliance, in a way which can be considered at least equivalent for which the 

Convention provides. Acting in accordance with a European Union Regulation could 

serve for the equivalent protection presumption to apply and hence exclude the 

competence of the ECtHR. 45 ECtHR could consequently only examine EU acts if there 

is a lack of judicial protection for fundamental rights within the EU system.46 

However, the Bosphorus case also states that if the measure required by EU law leaves 

the implementing state no discretion, equivalent protection is presumed unless the 

protection is “manifestly deficient”.47 Therefore even in cases where States have 

transferred powers to other institutions or international organisations, they can be liable 

																																																								
44 Martin, Scnably, Wilson. Simon, and Tushnet p. 285 and Costello, The Human Rights of 
Migrants and Refugees in EU Law p. 51 
45 Bosphorus v Ireland § 155-156 
46 Costello, The Human Rights of Migrants and Refugees in EU Law p. 52 
47 Ibid. 
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if they have exercised their discretion.48  The States are fully responsible of actions that 

do not fall under strict international obligations, and ECtHR has an indirect jurisdiction 

to review EU acts.49 

In a situation where Dublin Regulation becomes concrete, article 17(1) of the Dublin 

Regulation provides a 'sovereignty clause', according to which each Member State may 

decide to examine an application for international protection even if such examination is 

not its responsibility, leaving the discretion to the States. Since they have the option of 

applying the sovereignty clause (art 17.1) and may refrain from transferring the 

applicants, the Bosphorus presumption renders inapplicable to cases of Dublin 

transferals. Such transferals, do not strictly fall within the State international legal 

obligations. The existence of the sovereignty cause has consequently made the main rule 

of Bosphorus doctrine non-applicable in Dublin transfers.50  

 

7.2 From presumption of equivalent protection 
 

The first ECHR case that opened the road for judicial review of executive decisions based 

on Dublin Regulation was T.I v UK in 2000.51 T.I was a Sri-Lankan national who applied 

for asylum in United Kingdom. UK wanted to return the applicant to Germany where he 

first had entered into EU territory. T.I claimed that if returned to Germany he would be 

sent back to Sri-Lanka where he would face a risk of being subjected to treatment against 

Article 3, torture or inhuman or degrading treatment, in other words indirect refoulment. 

Although the the Strasbourg court declared the application inadmissible and considered 

that there is no real risk that Germany would return the applicant to Sri Lanka in violation 

of article 3 it also stated that a membership to a treaty does not absolve States from their 

																																																								
48 Bosphorus v Ireland § 152-157 
49 Costello, The Human Rights of Migrants and Refugees in EU Law p. 52 
50 Bosphorus v Ireland § 152, § 157, M.S.S. v Belgium and Greece § 339-340 and Tarakhel v 
Switzerland § 88-91 
51 Previoius cases such as Soeiring v United Kingdom, Cruz Varas v Sweden, Chahal v United 
Kingdom and Vilvarajah V United Kingdom have conserned the right to asylum and article 3 
but not based on the Dublinregulation.  
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Convention obligations towards individuals or of the responsibility to ensure that the 

deportation would not expose an applicant to treatment contrary to Article 3 of the 

Convention. The application of Dublin Regulation does therefore not dispense the 

Member State from confirming whether sufficient guaranties against refoulment exist. 52 

The Court made it clear that the application of Dublin Regulation has to be consistent 

with the Convention provisions. When a transfer to a Member State, which according to 

the regulation is responsible of processing an asylum application, would be seen as a 

breach of article 3 ECHR, the Member state where the asylum seeker is residing has to 

take charge of the application as stated in article 3(2), the so called “sovereignty clause” 

The sending state can therefore be reliable in a situation where an applicant faces 

refoulment either directly or indirectly via an intermediary.53 

While the T.I case required a strong endorsement of Members States individual duties 

under ECHR, in practice the Court allowed UK to rely on assumptions about the German 

law and its compliance to ECHR. The scope of examination of whether sufficient 

guaranties against refoulment existed before executing a transfer was also left 

unanswered. Even though automatic presumption of safety was not acceptable a generous 

reading of the German law was approved, and a presumption EU Member States being 

safe was formed.54  

 

In 2008 an Iranian applicant, K.R.S, who had made his way to United Kingdom by passing 

Greece was alleging in Strasburg Court that his return back to Greece would be against 

art 3 ECHR. United Kingdom had requested Greece to take responsibility of the applicant 

to which Greece responded positively. The ECtHR declared the application was 

manifestly ill-founded. While there was substantial evidence, such as various reports 

concerning deficiencies in the asylum system and conditions in Greece, the Court found 

it was not sufficient enough. K.R.S should have taken these matters to the Greece 

authorities. There were also no proof showing that the applicant could not proceed to 

ECtHR from Greece. In other words, there was no risk of refoulment and the Court trusted 

																																																								
52 T.I v UK p. 14 ff.  
53 T.I v UK p. 15 ff. 
54 Costello, Dublin-case NS/ME: Finally, an end to blind trust across the EU?,  p.84 
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that Greece would not return applicant to countries of obvious danger without a hearing.55 

In a way the Strasbourg Court kept the same position as in T.I, assuming that Greece 

would act in accordance with the Procedure Directive and the Reception Directive. The 

Court relied on that Greece would fulfil its formal and legal obligations that it had gained 

by being a Member State to EU.  

 

 

7.3 To duty to verify 
 

Presumption of a Country’s compliance with fundamental rights was the Courts stance 

until the Grand Chamber in 2009 gave a landmark judgement in M.S.S v Belgium and 

Greece. MSS was an asylum seeker from Afghanistan who had entered EU territory 

through Greece and claimed for asylum in Belgium. His fingerprints were taken in Greece 

and he was registered in the Eurodac system. The Belgium authorities found therefore 

that he was to be returned to Greece. MSS protested the decision but his application was 

rejected for procedural reasons. In Greece he was kept for four days in detention in a 

small space with 20 other detainees, he was not allowed to go out to fresh air, was given 

almost nothing to eat, was not allowed to go to the toilet when needed and had to sleep 

on a dirty mattress on the floor. After the detention he slept out in the park with no 

subsistence. Furthermore, many deficiencies occurred in his application procedure. MSS 

took his case to the ECtHR claiming that both Greece and Belgium had violated his rights 

against Article 3 and Article 13.56  

 

The Court found in favour of the applicant and the judgement resulted in suspension of 

Dublin transfers to Greece. The Grand Chamber of ECtHR concluded that Belgium had 

violated applicants right by returning him to Greece where he would be in risk of facing 

inhuman and degrading treatment. Belgium authorities knew or at least out to have known 

about the conditions in Greece as it was Belgium’s responsibility to verify that the 

applicant rights would be respected in Greece before transferring him there.57  

																																																								
55 Costello, Dublin-case NS/ME: Finally, an end to blind trust across the EU?,  p.85 and K.R.S. 
v UK p. 17 s.	
56 M.S.S v Belgium and Greece § 9-53 
57 Fratzke p. 11 and M.S.S v Belgium and Greece § 359 
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M.S.S was in many ways ground-breaking. The judgement intervenes for the first time 

with the concept of CEAS and Dublin Regulation by stating that EU States cannot assume 

that applying the Dublin Regulation the sending States excuses its responsibility to make 

sure that an asylum seekers rights will be respected in the receiving State.  After all, the 

Dublin system and the whole CEAS is based on the presumption that all Countries have 

somewhat same standards in asylum practice and are safe. This case has made an 

enormous exception to the presumption of EU States being safe Countries.58 

 

The Court has confirmed its stand later in many cases. Sharifi and others v Italy and 

Greece was about a group of asylum seekers that had entered Italy through Greece where 

they had been returned back to. They feared indirect refoulment, that Greece would deport 

them back to their own countries where they could face torture, inhuman and degrading 

treatment and even death. The Strasbourg Court held that Italy had, by sending the 

applicants back to Greece through widespread practice that involved border agents to 

implement automatic returns, exposed them to a risk that arose from the defects of 

Greece’s asylum system and therefore violated art 3. It highlighted once again that the 

State carrying out the returns has to make sure that the receiving Country offers a certain 

standard in its asylum procedure and make sure an applicant is not being removed to his 

country of origin without an evaluation about the risks he or she might face there. 

Collective and indiscriminate form of removal are not accepted nor justified under Dublin 

system. An individual examination of the situation of each asylum seeker must be carried 

out in a way compatible with the ECHR before any transfer can happen.59 

 

7.4 Requirements for a legitimate transfer under ECHR 
 

Traditionally the ECHR has three elements that are required when stating that a treatment 

– in this case a transfer to the responsible Member State- is against art 3. First, a minimal 

level of severity60 of the treatment has to be reached. Second, the risk has to be real.  And 

																																																								
58 Clayton p. 761 ff. 
59 Mordages-Gil p.439 f.  And Sharifi and others v Italy and Greece § 221-225 
60 Cruz Varas and others v Sweden § 83 and Vilvarajah and others v United Kingdom § 107 
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third there must be substantial grounds for the assumption of the real risk.61 When it 

comes to situations where application of Dublin Regulation is the basis for breaching art 

3, these conditions have somewhat been specified through case law.  

 

 

7.4.1 Minimal level of severity 

 

First of all, the ill-treatment must attain a minimum level of severity in order to fall within 

the scope of Art. 3 ECHR.62 Generally the minimum level of severity is examined 

sommensurately taking into considerations all circumstances of the case, such as the 

nature and context of the treatment, its duration and its physical and mental effects,
 
the 

manner and method of the ill-treatment, and in some cases age, sex, and state of health.63  

In M.S.S v Belgium and Greece as well as Tarakhel v Switzerland  the ECtHR stated that 

asylum seekers belong to a particularly vulnerable and underprivileged population group, 

who is in special need of protection.64 In M.S.S this  statement together with the strongly 

established position that States have positive obligations to verify the standard of asylum 

system in the receiving State, was enough to reach the threshold of “minimal severity”.65 

One can argue that the threshold of ill-treatment of asylum seekers is lowered in Dublin 

cases, because of their vulnerable situation. 

 

7.4.2 Real Risk 

 

For a transfer to fall within the scope of article 3, it is also necessary that there is a “a real 

risk” for the ill-treatment.66 In Vilvarajah v UK  the Court established that “mere 

possibility” of ill-treatment is not in itself sufficient to give rise to a breach of Article 3. 

The difference between ”real risk” and ”merely possible” is the fact that ”real risk” 

																																																								
61 Cruz Varas and others v Sweden § 69 
62 Ireland v UK §162 
63 Vilvarajah and others v United Kingdom § 107 and Mohammed Hussein and Others v. the 
Netherlands and Italy §53, Tarakhel v Switzerland § 118 
64 AIDA Annual Report s 44 and M.S.S. v Belgium and Greece § 251. and Tarakhel § 118 
65 M.S.S v Belgium and Greece § 263 
66 Soering v UK § 88  
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includes “special distinguishing features”. 67 This leads to the assumption that there has 

to be a personal and foreseeable risk for the applicant. There is however exceptions. First, 

belonging to a group that is systematically targeted can be enough, making it unnecessary 

to establishing any further special distinguishing personal features proving that there is a 

real personal risk.68 Second, the Court has also stated that even though general instability 

does not reach the threshold of “real risk” in cases of extreme violence the level can be 

high enough to reach the threshold of  “real risk”. This approach will however be applied 

only in extreme and exceptional cases where there is a real risk of ill-treatment simply by 

virtue of an individual being exposed to such violence on return.69 When examining the 

“real risk” the Court has taken an approach of a rather demanding examination, because 

of the absolute character that article 3 has.70  

  

7.4.2.1 Deficiencies of asylum system  

 

In M.S.S Greece had violated Art. 3 ECHR due to an accumulation of various factors 

such as, the living conditions, the detention conditions, the extended uncertainty in which 

the applicant had remained, the lack of prospects of the situation improving in the 

foreseeable future, the systematic detention of asylum seekers, serious deficiencies in the 

access to the asylum procedure and in the examination of applications for asylum. 71  

The Court stated that Greece had violated Article 3 ECHR in mainly three different ways: 

its treatment of the asylum-seeker in question in detention; its failure to secure acceptable 

living conditions; and its extremely deficient asylum procedure. One can argue that these 

aspects revealed that the asylum system was malfunctioning majorly and had systemic 

flaws, leading to the existence of a real risk.  The notion “systematic flaws” was actually 

established by CJEU in N.S & M.E almost a year after M.S.S judgement, but it could be 

argued that the situation in M.S.S represents the meaning of “systemic flaws”, also known 

as “systematic deficiencies”.  

																																																								
67 Vilvarajah and others v United Kingdom § 111 and Salah Sheekh v the Netherlands § 148 
68 NA v UK §116 and  Salah Sheekh v the Netherlands § 148 
69 NA v UK § 115 
70 Chahal v UK § 96  
71 M.S.S v Belgium and Greece § 263and § 401 
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7.4.2.2 The applicants’ individual situation in the overall situation  

 

As stated by the Court before, and affirmed in Tarakhei v Switzerland, Article 3 prevents 

removal if ‘substantial grounds have been shown for believing’ that there is a ‘real risk’ 

of treatment contrary to Article 3 in the state of destination.72 In Tarakhel the Court made 

references to the “systematic deficiencies” for the first time, perhaps as a support to CJEU 

judgement in N.S/M.E case. However, it also emphasised that these “systematic 

deficiencies” can not be seen as the only ground that can challenge a transfer under Dublin 

Regulation. The applicant’s individual situation in the overall current situation of the state 

of destination is always to be taken into consideration too.73  Tarakhel, and his family of 

six children argued that Switzerland would breach their obligation under article 3 ECHR 

if they deported the family back to Italy, as the living conditions were not up to the 

standards required especially considering that they had young children.  It could be 

debated that the Court took account to the individual situation of Tarakhel family by 

examining Italy’s specific obligations in respect to EU’s Reception Conditions Directive.  

Even though article 3 ECHR does not guarantee a home or financial assistance the Court 

underlined that there was no adequate accommodation to families seeking asylum in 

Italy.74 The ECtHR pointed out the special needs and extreme vulnerability of the 

children, in addition the the fact that asylum seekers are member of a particularly 

underprivileged and vulnerable population group in need of special protection.75 Tarakhel 

case did not, contrary to Greece in M.S.S, state that the whole asylum system in Italy was 

collapsed.76 The reason for this might be that the applicant solely argued that the living 

conditions in reception centres were unacceptable but did not mention for instance asylum 

procedure or detention centres. The case cannot therefore not be compared to Greece in 

M.S.S, and all removals to Italy was not obstruct by this judgement.  

In my opinion the Tarakhel judgement shows that also the individual situation can be seen 

																																																								
72 Tarakhel v Switzerland § 104 
73 Ibid § 116-122	
74 Ibid § 95-96 
75 Ibid § 118-119  
76 Ibid § 115 
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as resulting to a “real risk” alongside with the deficiencies of the whole asylum system.  

The Court specifically underlines that “systematic deficiencies” is not the only reason to 

challenge a transfer and expressly examines the applicants individual situation instead.77  

An interesting aspect of the judgement was that it did not state that Switzerland had 

actually violated article 3 ECHR but only that “were the applicants to be returned to Italy 

without the Swiss authorities having first obtained individual guarantees from the Italian 

authorities that the applicants would be taken charge of in a manner adapted to the age of 

the children and that the family would be kept together, there would be a violation of 

Article 3 of the Convention”.78  

The same aspect of “applicant’s individual situation” can also be seen in A.M.E v The 

Netherlands if interpreted e-contrario. The case concerned a Somali asylum applicant 

who also was to be returned to Italy. Like the Tarakhel family he claimed only that the 

living conditions in Italy were so poor his transfer back to Italy would violate his rights 

under art 3 ECHR. Additionally, he argued he would face indirect refoulment without an 

adequate examination of his application. 79 The Court took his individual situation in 

account and found that the applicant had not established a “sufficiently real and imminent 

risk of hardship severe enough to fall within the scope of Article 3 ECHR”. He is an able 

young man with no dependents, and cannot therefore be compared to Tarakhel case where 

children were involved. The case was found to be manifestly ill-founded and therefore 

inadmissible. 80 These cases hold an important value as they confirm that substantial 

grounds for believing an applicant faces a real risk is proven either by the existence of 

systemic deficiencies in the whole country or by the applicant individual situation. In both 

cases the Court eminently stated that the situation cannot be compared to the M.S.S 

situation. 

The distinction between “systemic deficiencies” and the “individual situation” can also 

be noticed in A.S v Switzerland. In this case the ECtHR found that there was no violation 

of art. 3 despite that A.S, had suffered from severe post-dramatic stress disorder due to 

																																																								
77 Ibid § 104-105 
78 Ibid §122 
79 A.M.E v The Netherlands § 21-23 
80 Ibid. § 31 and § 36-37 



	 28	

persecution in Syria and the fact that he had family in Switzerland.81 Italy had already 

accepted the “take back” request sent by Switzerland which was the reason why the Swiss 

Court dismissed A.S. appeal regarding the transfer decision. A.S. claimed that Italy had 

systemic deficiencies in their reception system and that he would not be provided with 

adequate accommodation or medical treatment to meet his needs. The transfer would put 

him into a situation where the risk of his condition getting worse would be increased and 

he might even end up suicidal. The absence of his sisters support who would stay in 

Switzerland would only make things worse, since he emotionally depended on them.82  

One can claim that he claimed both deficiencies in an asylum system as well as his 

individual situation.  The Court however stated that the threshold is high when expelling 

seriously ill person, and the circumstances has to be very exceptional to meet the 

minimum level. 83 In this case the threshold of individual situation was not reached, since 

his present condition was not critical and he could receive appropriate psychological and 

medical treatment in Italy. Neither could the reception standards in Italy justify 

precluding all transfers to Italy based on “systematic deficiencies”, even though serious 

doubts to the capacities of the reception system had been raised.84 In my opinion the Court 

had made a clear difference between “systemic deficiencies” and the “individual 

situation” in these cases by examining them both separately and coming to a conclusion 

regarding both aspects.  

 

7.4.3 Substantial Grounds  

 

The third requirement, “substantial grounds”, does not require absolute certainty but 

should be more than an abstract possibility.85 The Court studies all evidence placed in 

front of him. It examines both the material the applicant has presented as well as the 

																																																								
81 A.S v Switzerland § 36-37 
82 Ibid § 18-20 
83 Ibid. § 31	
84 A.S v Switzerland § 36 
85 Cherubini p. 110 
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material it has obtained of its own with close scrutiny.86 Such material is usually reports 

of human right situation in the country in question by UNCHR and other NGO’s.  

 

One can question what the difference was between K.R.S. and M.S.S. that resulted in so 

different conclusions. For the first, M.S.S was already returned to Greece when he 

brought his action against Greece and Belgium to the Court. Something that the 

Strasbourg Court in K.R.S case stated that should be done before coming to ECtHR. He 

had also already suffered from the insufficient conditions in Greece. Therefore, what 

comes to Greece’s accountability, M.S.S had in a sense done what the Court indorsed 

K.R.S. to do. For the second, as for Belgium’s responsibility, in M.S.S case the Court put 

much more weight on the reports of Greece’s situation. In K.R.S the evidence was not 

seen as sufficient enough, whereas in M.S.S the Court highlighted strongly the existence 

and the increased amount of reports and statements that showed that the treatment and 

the conditions of the asylum seekers in Greece had become worse and more regular.87  

The content of various reports from UNHCR, Council of Europe, EU and other NGO’S 

were firmly emphasized by the Court but what seemed to be decisive and weight 

particularly heavy was a letter UNHCR had sent to Belgium Minister of Migration and 

Asylum Policy calling for suspension to transfers to Greece. 

 

M.S.S leaves many unanswered questions. What can be counted as evidence that proves 

that a Country’s asylum system and condition have deficiencies that are unacceptable? 

How is the evidence measured to prove that the threshold of art 3 is reached? In K.R.S 

case the reports were not enough as evidence to stop the transfer whereas in M.S.S it was 

– even if the transfer had already occurred.88 Even in K.R.S. UNCHR had openly urged 

EU Member States to refrain from transferring asylum seekers back to Greece but in 

M.S.S the letter was addressed directly to Belgium. Did the individualized letter UNCHR 

sent to Belgium’s authorities really make such a big difference? The next chapters will 

try to give an answer to these questions. 

 

																																																								
86 Saadi v Italy § 142.  
87 M.S.S v Belgium and Greece § 347-350	
88 Clayton p. 761 ff. 
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7.4.3.1 Substantial/Sufficient evidence 

	
 

After M.S.S the ECtHR processed many cases concerning Dublin transfers, trying to 

clarify the questions about evidence and substantial grounds. In 2013 in case Mohammed 

v Austria a Sudanese applicant claimed that if Austria returned him back to Hungary his 

rights protected in article 3 would be breached.89 He had made two applications in Austria 

of which the second one was still pending when the Court was giving its judgement in 

this case. At the time he had made his first application, Hungary’s asylum problems were 

not as widely known as the time he made the second application, that being a year later. 

During this year many reports had been published and prolonged administrative detention 

of asylum-seekers and the conditions of their detention as well as the treatment of asylum 

applications by transferees was shown to be alarming. Nevertheless, the Court considered 

that the there were no violation in the event of transfer. One significant reason for this 

outcome was that even though UNHCR had made reports and given a letter to the 

Austrian authorities about the Hungarian conditions it had never actually requested EU 

States to refrain from transferring asylum seekers back to Hungary as it did in M.S.S 

case.90  

This case indicates that it is not enough with only general reports but a specific request 

to refrain from transfers might also be required. What complicates this interpretation is 

that UNHCR had in its reports also acknowledged that some changes were done in 

Hungarian asylum law and highlighted especially the fact that transferees would no longer 

be subjected to automatic detention. Since Hungarian law and practice had undergone 

modifications asylum seekers seemed to have also necessary access to asylum 

proceedings. 91 If these changes would not have been  planned and done, would the reports 

have been enough independently? It appears the answer is negative. In Mohammadi v 

Austria the Strasbourg Court continued to put a lot of weight on reports but also stated 

that they were not enough to prove or at least indicate that systematic deficiencies in 

Hungarian asylum existed, and a transfer back to Hungary would therefore not violate art 

																																																								
89 Mohammed v Austria § 86-87 
90 Mohammed v Austria § 105	
91 Mohammed v Austria § 105. 
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3.92 It seems that while reports are a necessary requirement they are not sufficient enough 

as such, something additional is required to reach the threshold of art 3.  

 

7.4.3.2 Burden of proof/”known or should have known”  

 

 

A question that also rises when discussing substantial evidence is whether the sending 

State should make active enquiries about the receiving States conditions or simply rely 

on existing evidence? If enquiries are required, what is considered to be enough to verify 

that the receiving states conditions are good enough so the sending State can without 

accountability transfer an applicant there?   In Tarakhei v Switzerland judgement a family 

of eight Afghans had entered the EU territory though Italy. They decided to move from 

Italy to Austria since they considered the conditions in the asylum reception centre in 

Italy were not acceptable to families. Austria asked Italy to take charge of the family but 

by the time the transfer was to take place the family had already moved to Switzerland.  

Also Switzerland made the same request to which Italy again answered positively. The 

family challenged their removal to Italy but lost in Swiss Court. They proceeded in their 

case and complained to ECtHR. The majority of the Court found that there would be a 

violation of Article 3 if the Swiss authorities were to send the applicants back to Italy 

under the Dublin Regulation without having first obtained individual guarantees from the 

Italian authorities that the applicants would be taken charge of in a manner adapted to the 

age of the children and that the family would be kept together.93 From the wording of the 

judgement it seems the sending State cannot rely on an existing evidence but must 

actively make enquiries.  

 

The same interpretation can be done from M.S.S judgement when the Court stated that 

the burden of proof cannot only lie on the applicant but the transferring State also has a 

duty to ex officio investigate.94 The Belgian government argued that they had gotten 

sufficient assurances from the Greek authorities, but the Court relied upon Saadi v Italy 

																																																								
92 Mohammadi v Austria § 74 
93 Tarakhel v Switzerland § 122 
94 M.S.S v Belgum and Greece § 351, § 358-359 and Clayton p. 762 f.  
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and held that “the existence of domestic laws and accession to international treaties 

guaranteeing respect for fundamental rights in principle are not in themselves sufficient 

to ensure adequate protection against the risk of ill-treatment where reliable sources have 

reported practices resorted to or tolerated by the authorities which are manifestly contrary 

to the principles of the Convention.”95 Consequently, it seems that the applicant should 

not have been expected to bear the entire burden of proof and that the sending State is 

required to take active measures to gaining evidence. Belgium was found to violate Art. 

3 ECHR by transferring the applicant to Greece without examination of his application 

for asylum, even though it must have been aware that the circumstances in Greece had 

worsened. It had therefore knowingly exposed the applicant to a sufficiently real and 

probable risk to face an ill-treatment within the scope of Art. 3 ECHR.  This position was 

also confirmed later same year by CJEU in case N.S and M.E and others, which will be 

discussed later on. 

 

By placing the burden of proof on the sending Country the Court takes into account 

whether the situation in the receiving State was known or should have been known to the 

expelling State.96  The Court held in M.S.S that the Belgian government should not either 

have relied upon the applicant’s alleged silence during the interview and that the 

numerous reports and materials published by organisations including ECRE meant that 

the Belgian authorities knew the general situation in Greece. 97 

 

Undoubtedly, the sending State must know or should have known about the inadequate 

situation and unacceptable conditions to be liable under art 3. Simultaneously the sending 

State also has the burden on proof and therefore has to take active measures to ensure the 

receiving States conditions are not breaching art 3.  This raises a paradoxal question. If 

sending States have the positive obligation to make sure an applicant will not face 

treatment against art 3 when being transferred, is it even possible for a State not to be 

aware of the conditions? When can a State not know or should have known about the 

																																																								
95 M.S.S v Belgum and Greece § 354-355 
96 M.S.S v Belgum and Greece § 366 and Hirsi Jamaa and Others v Italy § 131.  
97 M.S.S v Belgum and Greece § 346	
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conditions? 

In 2013 an Afghan national was objecting his transfer back to Greece in Sharifi v Austria, 

but the ECtHR held that transfer did not violate art 3. Even though Austrian authorities 

must have been aware of serious deficiencies in the Greek asylum procedure and the 

living and detention conditions for asylum seekers, they ought not to have known at the 

time, that those deficiencies reached the threshold of Article 3.98 Sharifi case confirms 

that it is as important to establish that the sending country has knowledge of the receiving 

Country’s flaws but it does not directly answer to our question. It appears that “known or 

should have known” has a backwards orientating impact. As if the Court would want to 

make sure the case law is not being applied retroactively. Alternatively, it could be 

debated that it is not enough to be aware of the deficiencies but a State must also be aware 

that the deficiencies reaches the threshold of article 3. Nevertheless, now that the case 

law on the threshold of article 3 is so well established, it can be hard to argue in Court 

that a State was not aware of reaching the threshold of article 3. 

 

7.5 Summary  
 

The ECtHR has jurisdiction to examine Dublin transfers based on the case law it has 

established through Bosphorus. When States decide whether or not to apply the 

“sovereignty clause” they use their discretion, and the transfer no longer falls strictly 

within the States international legal obligations. This means the States are legally 

responsible of their acts that fall under the Convention and have binding obligations to 

comply with the Convention, even if they are a member of a Treaty to which they have 

handed part of their power. 

Strasbourg Court’s approach on presuming of equivalent protection in EU countries has 

changed majorly. Although TI v UK established a strong principle of responsibility to 

ensure, it was weak in practice given the low standards demanded in order to legitimise 

the transfer. KRS was a Chamber decision that only confirmed a strong presumption of 

																																																								
98 Sharifi v Austria § 38 
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compliance and allowed for blind trust across the EU. The Grand Chamber in MSS, 

reasserted the principle of individual state responsibility.  The State carrying out the 

returns has an active responsibility to confirm that no transfer under Dublin Regulation 

will cause breaches against direct or indirect refoulment and art 3 ECHR. The 

presumption of equivalent protection is rebutted. 

There are certain requirements for a legitimate transfer under ECHR. Firstly a minimal 

level of severity must be reached. The threshold seems to be a bit lower when it comes to 

asylum seekers since they are seen to be a part of a particularly vulnerable and 

underprivileged population group, who is in special need of protection. Second, the risk 

has to be real. This means there must be more than an abstract possibility of risk. The risk 

must also be individualized and personalized although some exceptions are recognized. 

The real risk can emerge either in major malfunctions in the asylum leading to “systematic 

flaws” or “systematic deficiencies”, or in the applicant’s individual situation in the overall 

current situation. Thirdly, there must be substantial grounds for the assumption of the real 

risk. Substantial Grounds can be proven by reports from UNHCR, Council of Europe, EU 

and other NGO’s, but they are not sufficient enough alone.  Something more, such as a 

request by UNHCR to refrain from transferring asylum seekers sent to a certain State, is 

needed.  States have a duty to ex officio investigate and  make active enquiries about the 

receiving States conditions.99 Member States are liable especially when they know or 

should have known about the conditions in the receiving State, but since the burden of 

proof is on the States it seems the requirement is almost automatically fulfilled.  

 

  

																																																								
99 Fratzke p. 11  
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8 CJEU 
 

8.1 The Jurisprudence of Court of Justice of European Union 
 

The Court of Justice of European Union has a primary role of interpreting EU law and 

confirming it is correct and uniform in all EU States. For a long time its jurisdiction in 

migration and asylum was limited but through every Treaty revision it has gained some 

more jurisdiction. The Lisbon Treaty finally gave the Court in the field of asylum the 

same jurisdiction as the rest of the EU areas.100 The  Court must ensure that the application 

of asylum acquis is harmonized and consistent in all EU States by giving preliminary 

rulings, actions of annulment and infringement procedures.101 One of the most significant 

tasks it has is to preserve the Charter of Fundamental Rights of EU. The Charter 

establishes the right to asylum (art 18), provides for the prohibition of torture an inhuman 

or degrading treatment or punishment (art. 4) the right to an effective remedy and to a fair 

trial (art. 47) and the protection in the event of removal, expulsion or extradition (art. 19) 

among many others. As mentioned before this study will focus only on article 4.  

 

One can argue that Luxembourg Court is a latecomer in cases concerning Dublin 

transfers, since it practically has not ruled within the Dublin Regulation until Lisbon 

Treaty came into force in 2009. Its first ruling was joint cases of N.S and M.E in 2010 

where it considered the same problematic as the ECtHR had in M.S.S, that being whether 

sovereignty clause must be used by Member Stated in certain situations. 

 

8.2 Rebutted presumptions 
 

Before ECtHR gave it decision in M.S.S case CJEU had two pending cases dealing with 

the same issue. The Court gave a joint judgement in N.S and M.E and others 

approximately a year after M.S.S judgement. Applicants from Iran, Afghanistan and 

																																																								
100 Costello, The Human Rights of Migrants and Refugees in EU Law s. 53 
101 EASO Annual Report 2014 s.61 
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Algeria were objecting their transfer back to Greece claiming they would be subjected to 

inhuman and degrading treatment there.102 

 The Court first reminded that although the CEAS is based on mutual confidence and the 

presumption of compliance by other Member States with Union law, in particular 

fundamental rights, such a presumption is not definite. According to the Court it is not 

unthinkable that the system may in practice experience major problems in certain Member 

States, and lead to the presence of substantial risk that asylum seekers may be treated in 

a manner incompatible with their fundamental rights. Hence, if there are substantial 

grounds for believing that there are systematic flaws in reception conditions and asylum 

procedure that could result in inhuman and degrading treatment according to art 4 Charter, 

the transfer is not compatible with the provision.103   The statement of nonexistence 

presumption aligns with the ECtHR judgements giving a uniform interpretation that 

Member states cannot assume that every EU State has the same standard of fundamental 

rights that do not conflict with asylum seekers individual rights. The presumption 

underlying the Dublin legislation, that asylum seekers will be treated in accordance with 

fundamental rights, is therefore rebuttable.104  

 

8.2 Requirements for legitimate transfer under the Charter  
 

8.2.3 Real Risk 

 

Before going more deeply into the specific requirements and their actual contents it is 

important to keep in mind that the judgement of N.S and M.E – which was strongly 

influenced by ECtHR judgements- lead to a new wording in the recast of 2013 Dublin 

regulation. The second paragraph of article 3(2) now contains a clear provision that 

mirrors the Courts case law of when a transfer is not legitimate.  As mentioned in chapter 

3.3. article 3(2) states that a transfer is not legitimate in cases where: “[...] [T]here are 

																																																								
102 N.S/M.E § 43-48   
103 N.S/M.E § 81 and § 85-86 
104 Ibid. § 99 
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substantial grounds for believing that there are systemic flaws in the asylum procedure 

and in the reception conditions for applicants in that Member State, resulting in a risk of 

inhuman or degrading treatment within the meaning of Article 4 of the Charter of 

Fundamental Rights of the European Union, [...].” 

 

The “real risk” mirrors ECHR “serious risk” and is understood as foreseeable risk. A risk 

that goes further than only a mere possibility of ill-treatment.105 Luxembourg Court 

tailing the Strasbourg Court is somewhat logical since the Charter itself is supposed to 

reflect the ECHR.  However, as will be discussed in the next chapter, it is not clear 

whether CJEU sees the applicant’s individual situation in the overall situation as reaching 

the threshold of “real risk” if it does not lead from systemic deficiencies of the overall 

asylum system.  

 

8.2.1 Systemic flaws 

 

The CJEU includes “systematic flaws” in its “test” to preclude removal. What does 

systematic deficiencies actually mean? “Systematic deficiencies” or “systematic flaws” 

has raised a lot of questions and lead to a big debate about its content. For example, 

Germany has had the interpretation that the whole asylum system has to be in complete 

and total failure and not even major infringements can be seen as “systematic flaws”. The 

UK Supreme Court on the other hand has taken the stand of looking at every case 

separately and reviewing the risk individually. It doesn’t see “systematic deficiencies” as 

a cogent precondition but as sufficient regardless of the cause. It has stated that the 

conclusion that only systemic deficiencies in a Country’s asylum procedures and 

reception conditions could create a basis for resisting transfers, cannot be upheld. The 

search of systemic failings should be done throughout an examination of whether there is 

a real risk of article 3 breach.106 So how should the meaning of “systematic flaws”  be 

interpreted?  In NS/ME the Court held that not every infringement of fundamental right 

affects the obligations under the regulation nor does infringement of any aspect of the 

																																																								
105 Costello, Dublin-case NS/ME: Finally, an end to blind trust across the EU? p.90	
106 R v Secretary for Home Department § 58 and § 63.  
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Asylum Directives preclude transfer.107 What is then enough to preclude a transfer?  The 

interpretation of systematic flaws being major malfunctions of the asylum system in the 

receiving country and that “the risk” must originate from “systematic flaws” seems to be 

in line with CJEU’s literal wording but would mean a significantly higher threshold 

compared to ECtHR jurisprudence.  

Other commentators do not think that CJEU’s position contradict with ECtHR position 

in M.S.S. According to another interpretation, “systematic flaws” cannot be seen as an 

additional precondition, it must rather be seen as sufficient when there is a real risk for a 

person being subjected to treatment against art 4 Charter. Subsequently the whole asylum 

system does not have to be in its entirety malfunctioning, but it is enough if a certain 

aspect of the system is systematically and structurally failing. This view would to be 

more in accordance with ECtHR case law.108  

However, the CJEU confirmed its position on “systematic deficiencies” in Shamso 

Adbullahi judgement. CJEU stated that when two Member States agree which one of 

them is the Member State of first authorised entry, triggering responsibility under the 

Dublin rules, an asylum-seeker can challenge the decision by pleading systemic 

deficiencies in the asylum procedure and in the conditions for the reception of applicants 

for asylum in the Member State which was deemed responsible for the asylum 

application.109 The wording of the judgement leaves us with the conclusion that the Court 

holds on to the position that only “systematic deficiencies” can challenge a decision. Both 

the asylum procedure and the reception conditions systems must have failed in the 

responsible Member State, before a transfer to that State can be challenged, that is to say 

the whole asylum system has to have structural flaws. 

 

The Abdullahi judgement was given a short time before the ECtHR gave its judgement 

in Tarakhel v Switzerland, which is why ECtHR cites the CJEU wording “systematic 

deficiencies”. ECtHR does however take a distance from CJEU’s approach of “systematic 

deficiencies” and notes instead the recent judgement and position of the UK Supreme 

																																																								
107 N.S/M.E § 82-83	
108 Lübbe p. 136 
109 Shamso Adbullahi § 60 and § 62 
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Court in R v Secretary of State. The ECtHR expressly states in the judgement that 

‘systemic deficiencies’ are not the only ground for challenging a transfer. The source of 

the risk does not alter the level of protection of any right given in ECHR neither does it 

relieve any Member State from carrying out a thorough and individualised examination 

of the situation of the persons concerned and from suspending enforcement of the removal 

order.110 Overall, the Court stated that these tests had to be applied by examining ‘the 

applicant’s individual situation in light of the overall situation prevailing’ in the state of 

destination. The Court seems to use “systemic failure” approach works as if it was in a 

balancing test. When ‘systemic failure’ comes into question, an asylum seeker could not 

be required to establish the existence of special distinguishing features or that he or she 

is personally at risk.111 It appears that ECtHR does not want to go along with CJEU 

understanding about the “systematic deficiencies” and is strongly trying to alter or 

perhaps even abandon CJEU’s understanding of it. 

According to Lübbe there is a way to interpret “systematic flaws” without contradicting 

ECtHR or CJEU position. First of all, she defines “systematic flaws” as “a structure in a 

system or a lack of a structure that, for cases passing through this part of the system, leads 

to an error”. In her opinion violations of law can be separated into two different parts. 

“Violation of law due to systemic deficiencies” and “violations of law due to unfortunate 

series of events”. What is important according to Lübbe is that “violations due to 

unfortunate series of events” is not mixed with “violations of law due to special 

circumstances” in the individual case. Structural problems should be differenced from 

accidents. “Violations due to unfortunate series of events”, such as a typographical error 

in the applicant’s name resulting in to mixed up identification, can not be seen as 

“systematic flaws” and are therefore not arguable claims under art 4. These kinds of 

accidents are not foreseeable and can not be avoided by changing the asylum system. 

Arguable claims are only the violations due to systematic flaws that are foreseeable, can 

be prevented by making modifications of the procedures of the asylum system, and 

usually also regularly produced. 112   

																																																								
110 Tarakhel § 104 
111 Similar to the ‘generally unstable situation’ approach applied in Salah Sheekh v e 
Netherlands, §147–48.  
112 Lübbe p. 137 ff. 
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In my opinion “systemic deficiencies” cannot be seen as an additional prerequisite even 

though the textual wording of the judgements does give the impression of it being an 

additional condition. I agree with Costellos argument that art 53(2)  of Charter prohibits 

divergence from ECHR when interpreting art 4 of Charter.113 Furthermore having a 

higher threshold would create tension between CJEU and ECtHR, something that hardly 

could have been the intention considering that CJEU tried to follow ECtHR reasoning as 

far as it did.  

 

8.2.2 Substantial grounds  

 

For the transfer to be blocked, the systemic flaws or deficiencies in a Member State must 

amount to “substantial grounds” for believing that the asylum seeker would face a real 

risk of being subjected to inhuman and degrading treatment within the meaning of Article 

4 of the Charter.114 This part of the test follows very much the ECtHR as the CJEU 

referrers directly to the judgement in M.S.S. and the NGO’s reports used in it.  Regular 

and unanimous reports and statements are seen as evidence for establishing systematic 

shortcomings which in turn makes it easier to show that there is a risk.115  

Such evidence has also a link to the sending States awareness of the receiving States 

asylum system. Along with the absence of the safe country-presumption the Court also 

stated that EU States may not transfer under the Dublin Regulation if they cannot be 

unaware that there are systematic deficiencies in the asylum procedure and reception 

conditions of asylum seekers in a Member State. An e-contrario interpretation of this 

would suggest that a state has to be aware of the deficiencies for the transfer to be 

prevented. It seems that a Member State becomes aware of a situation in a receiving 

Member State where fundamental rights are violated by taking reports of NGO’s and 

international institutions into account. It appears to be an obligation that requires active 

action, since the Court did not approve the sending States argument in not having the 

“instruments necessary” to assess the receiving Sates compliance with fundamental 

																																																								
113 Costello Dublin-case NS/ME: Finally, an end to blind trust across the EU? p. 89 
114 Art. 3(2) Dublin Regulation 
115 N.S/M.E § 88 and § 90 
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rights.116  This requirement has a strong connection to the absence of presumptions, in a 

way that ‘cannot be unaware’ notion reflects the permissibility of a presumption of 

compliance with fundamental rights. The Court held that conclusive presumptions of 

compliance were incompatible with EU law and that safe country provisions could not be 

decisive.117  In determining whether a country is ‘safe’, states should  take into account 

the following factors: its respect for human rights and the rule of law, its record of not 

producing refugees, its ratification and compliance with human rights instruments and its 

accessibility to independent national or international organisations for the purpose of 

verifying and supervising respect for human rights.118 

 

8.3 Summary  
 

Through Lisbon Treaty CJEU gained jurisdiction to make sure that EU law in the field of 

asylum and migration is interpreted correctly and uniformly in all EU States. In N.S and 

M.E case the Court established that a presumption of all EU States being safe and 

respecting fundamental rights is not definite but can be rebutted.  

The CJEU has stressed that Member States are under the obligation to respect the Charter 

when they establish the responsibility for examining an asylum application. Member 

States must not transfer an asylum seeker to another Member State if they cannot be 

unaware of systemic deficiencies in the asylum procedure and reception conditions that 

amount to substantial grounds for believing that a person would face a real risk of being 

subjected to inhuman or degrading treatment  

The requisite “real risk” can be equivalent to what ECtHR has previously established in 

its case law, only if the requirement of systemic flaws is not seen as a prerequisite that 

requires total failure of the whole asylum system. It is equal to ECtHR position if also a 

certain aspect of the asylum system failing systematically and structurally can be 
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interpreted as “systemic flaws“. In such case the scope or the “real risk” corresponds to 

ECtHR position. What is uncontroversial however, is that the real risk must be 

foreseeable risk and go beyond a mere possibility. 

What comes to substantial grounds, CJEU cites and follows greatly the path ECtHR has 

set. Reports are seen as evidence to establish shortcoming in the asylum system and States 

have an active responsibility to investigate the evidence before they can return an asylum 

seeker to another EU Country. States must also be aware of the deficiencies for the 

transfer to be prevented.   
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9 Different level of protection? 
 

9.1 Systematic deficensies 
 

A question that has partially been discussed is whether ECtHR and CJEU provides 

different level of protection? Both Courts have the conception that EU member States 

safety cannot be presumed, and that it can be rebutted.  Both Courts also consider reports 

and statements by NGOs, UNHCR and EU bodies as evidence that show that there are 

substantial grounds for believing that person would face a real risk of being subjected to 

inhuman or degrading treatment. ECtHR seem to require in certain cases something 

additional such as specific request to refrain from transfers and CJEU in turn relies on 

Strasbourg Courts stand..  

 

Both systems also require that” substantial grounds” must lead to believing that a person 

faces a” real risk” of treatment against article 4 Charter respective article 3 ECHR.  The 

Luxembourg Courts definition of “real risk” follows the core definition of Strasbourg 

Courts but it also modifies ECtHR’s test to its own kind by introducing a new condition, 

“systematic deficiencies”. In the outcome of the NS/ME cases were Greece’s asylum 

system had such major systematic deficiencies that asylum-seekers could not be returned 

to there without constituting a breach of Article 4 of the EU Charter of Fundamental 

Rights, the Court distinguished major breaches of fundamental rights from minor 

violations of EU or international rules relating to refugees.  Minor violations would 

subsequently not require Member States to refrain from applying the Dublin rules. It 

could be debated that this means that only “systematic deficiencies” that are some sort of 

major malfunction of the entire asylum system can block the transfer. The violation has 

to have systematic origin within the whole system for it to be arguable under art 4 Charter.  

 This interpretation and definition of “systematic deficiencies” has lead to debate of 

whether it is actually what the Court meant to establish. If so, it is definitely setting a 

higher threshold than ECtHR. A counter argument would be that CJEU’s intention was 

not to create a new precondition but to follow ECtHR lead even in this matter. 
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“Systematic deficiencies” should therefore be understood in compliance with ECtHR.  

Personally I believe mostly in this interpretation. A breach being minor or small does not 

mean it is the opposite of systematic deficiencies. Even a minor breach can have 

originated from deficiencies that are systematic, deriving from a certain part of the asylum 

system. According to Lübbe a systematic flaw does not correlate with how many cases 

gets affected by it or with how severe the violations are. There can be problems that 

affects most of the applicants or nobody at all, and there can be mild as well as strong 

violations. The number of cases affected by a systematic flaw and the severity of the 

violations caused, are not essential for the assessment of a systemic flaw. There can be a 

high risk that the claimant will be affected by a systemic flaw that produces an incident 

only occasionally. A systemic flaw can therefore exist when it hardly ever produces an 

incident, for example if the asylum system in question has no flaws except for one. At the 

same time there can be systematic flaws in the general reception conditions in a receiving 

country that affects many but not the claimant in question. The claimant might be a 

pregnant woman to whom the country has a organized special programme and who 

therefore wont face the systemic flaw.119 

While ECtHR itself has cited “systematic deficiencies” in its recent judgements it has 

kept its position and stated that not only “systematic deficiencies” can preclude Dublin 

transfers. Reading CJEU judgement of systematic deficiencies in a way that would 

contradict ECtHR position, does not seem to be a reasonable way to go. Article 3 ECHR 

and article 4 of the Charter are equal to one another and CJEU does not have the mandate 

to interpret article 4 EUCFR in a way that undermines ECtHR interpretation of article 4 

ECHR. It would create an enormous gap between CJEU and ECtHR which would lead 

applicants rather seeking for justice from ECtHR than CJEU.   
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9.2. Protection under other articles 

The threshold of blocking a Dublin transfer can also be seen as lower in ECtHR doctrine 

because a serious risk of violation of other rights – besides article 3 ECHR-  stated in the 

ECHR could also oblige a member state to activate the sovereignty clause in order to take 

responsibility for the asylum seeker. 120 Although in N.S & M.E both the Court and the 

Advocate-General Trstenjak, referred to the case of M.S.S. v. Belgium and Greece there 

was an important difference between their statements. While the Advocate-General 

suggested that there is an obligation to assume responsibility under Article 3(2) of the 

Regulation when one or more of the fundamental rights protected in the Charter may be 

violated121 the Court remains silent on this point and only took up article 4 Charter.122 

Thus, it is not clear whether the duty under Article 3(2) of the Regulation arises when 

fundamental rights other than Article 4 of the Charter are violated. While waiting for a 

clearer statement from CJEU about this matter, the assumption is that only article 4 makes 

article 3(2) applicable. 
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122 Costello Dublin-case NS/ME: Finally, an end to blind trust across the EU? p. 87	
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10 Reflections on problems 
 

10.1 Mutual trust and the assumption of conformity of asylum practice 
 

Mutual trust is essential both in principle and in practice for the CEAS and the Dublin 

system to work. Since its establishment, the function of the Dublin system has based on 

the assumption that protection conditions are equal and sufficient in all Member States. 

In practice, this means that asylum applicants should, regardless of where they submit 

their application for protection, receive access to determination procedures and reception 

facilities that meet the requirements of EU law.123 

However, one can also claim that the most notable problem with the Dublin Regulation 

is precisely that it is based on a presumption and mutual trust that all Dublin states have 

the same level of protection and standards, and that they all comply with EU asylum law 

in the same method. The responsibility to examine an asylum application is consequently 

solely based on where the asylum seeker has entered the territory of EU, giving no 

consideration to the standards of the asylum system nor the asylum seekers own 

preferences.124 The hypothesis that all Countries have same standards and produce 

comparable results is problematic as in reality the asylum seeker do receive very different 

treatment depending on in which country they are residential. The legislation and practice 

vary widely from country to country.125 This can be demonstrated by statistic from 2014, 

where it is shown that while in Sweden the rate of positive applications was 74% in 

Hungary it was only 9%.126 Also more updated statistic from 2015 show that recognition 

rates of Afghan applicants between January and September was almost 100% in Italy but 

only 6% in Bulgaria.127  This reveals clearly how different asylum policies countries have 

and how protection is not coherent within the EU territory.  
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Unfortunately, the 2013 recast of Dublin regulation did not address this main factor 

underlying the Dublin system. Despite the harmonisation efforts of the CEAS, critical 

differences in the asylum procedures, reception conditions, and integration capacity of 

EU Member States still remain. 128  These differences overthrow Dublin’s underlying 

assumption that asylum applicants will receive equal consideration and treatment 

wherever they submit their claims.  

The Commission openly acknowledged in its communication European Agenda of 

Migration that the Dublin system is not working as it should and that status quo is not an 

option anymore. The Dublin system was planned when the situation and stage of 

cooperation in asylum area was different.  The inflow of migrant was not the same scale 

nor nature as it is now. However, it leaves the actual evaluation and a possible revision 

of Dublin system to another occasion in year 2016.129  

While the legislator has been reluctance to address this problem the Courts have taken a 

clear step away from mutual trust. CJEU made a clear distinction between theory and 

practice when it examined the functioning of the CEAS and the previous Dublin II 

Regulation in N.S/M.E. In theory, there is the assumption that all the participating States 

perceive fundamental rights and that the Member States can have confidence in each other 

in that regard.130 In practice, however, it is not that simple. CJEU noted that in 2010 

almost 90% of the immigrants have entered the EU through Greece, illustrating that such 

‘border state’ are dealing with operational problems. 131 This indicates that there is a 

substantial risk that an asylum seeker will not be treated in accordance with fundamental 

rights if transferred to a Member State such as Greece. The Court appears to suggest that 

the Dublin system is ‘failing’ the border states who are currently carrying a 

disproportionate burden. The presumption of mutual trust can therefore be rebutted when 

protection of fundamental human rights are in question.132 

Providing limitation of mutual trust without de-stabilizing the integrity of the area 
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Freedom, Security and Justice, and therefore also the area of Common Asylum Policy, is 

a balance hard to achieve. Mutual trust should not be interpreted as an independent 

principle but as part of legislation to guide the interpretation of legal text. It is strongly 

linked to loyal co-operation and has an important role especially when EU States have 

discretion under a certain legal act. Judge Prechal emphasizes the role of the CJEU as a 

fundamental rights court but underlines that using breaches of fundamental rights as 

limitations to the principle of mutual trust causes problems that future CJEU cases will 

need to tackle. 133 

CJEU seem to have made a clear exception from its mutual trust doctrine it established 

in Hedley Lomas. While in Lomas case the United Kingdom was not allowed to prohibit 

export because it did not trust the Spanish authorities in applying EU rules134, in Dublin 

transfer-cases it is prohibited to blindly trust that other Member States are applying EU 

law correctly without breaches. The limitation in the principle of mutual trust is strong 

and clear. We have come to an end of mutual trust when applying the Dublin Regulation 

at least under the art 4 CFREU and art 3 ECHR.  

 

10.2 Responsibility Sharing 
 

I believe the underlying reason for mutual trust and the presumption of every Member 

State being safe countries being rebutted, is the unfair distribution of asylum seekers. A 

criticism often directed at the Dublin Regulation, is that it has transferred the 

responsibility of processing asylum applications from Europe’s north to its southern 

borders. Even though one can argue that Dublin Regulation offers effective and 

operational system to deal with asylum applications others feel the burden is unfair and 

that it jeopardises the ability to provide protection, in some cases even risks exposing 

them to unnecessary dangers.135  
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 The Green paper presented a broad scope of issues that had to be addressed in the second 

phase of CEAS. It discussed the future of CEAS dividing the issues into four sections. 

Under the third section “Solidarity and burden sharing” the paper discussed the Dublin 

system, that is Dublin- and Eurodac Regulations. According to the Green paper Dublin- 

and Eurodac regulations were originally not set up as an instrument to share the burden 

or regulate solidarity. They were set up only to quickly establish which Member States 

were responsible of examining an asylum application grounded on fair and objective 

criteria. The aim was to prevent secondary movement and according to the paper this goal 

is achieved in large extent. Nevertheless, the Commission already then admitted that the 

Dublin system does have its flaws too. The system does consequence extra burden on the 

EU States that have limited capacities and experience an un-proportional pressure 

because of their geographical location. By bringing the national asylum procedures, legal 

standards and reception conditions closer, as the second phase goals were, the 

Commission believed secondary movement would reduce even more, which in turn 

would result in a fairer distribution of asylum applications between Member States.136 

It is easy to presume that an applicant would not want to move from one to another State 

if she or he has the same fundamental rights in every Member State. After all, asylum 

seekers mainly move around because of the different asylum standards within different 

EU Countries. However, this is not the case and even the Commission itself admits that 

there will always be also other reasons why asylum seekers would find another State than 

the State of entry more attractive.137 I, on the other hand, find it difficult to believe in the 

operability of theory of removing secondary movement leading to a fairly shared 

responsibility and secured protection of the fundamental rights of asylum seekers. The 

theory does not seem to work in practise. After all these years of trying to harmonise the 

asylum acquis, legislating directives and regulations, the fact still remains that neither the 

Dublin Regulation nor the CEAS has reduced secondary movement considerably in the 

first place. In 2013 more than one-third of asylum applicants registered with had already 

submitted an asylum claim in another Member State.138 Reports indicate that asylum 

seekers who make applications in another Member State do so because the reception 
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conditions in the country where they submitted their first application are too poor and 

even after receiving refugee status, some applicants choose to leave an additional claim 

in another Member State because of the inadequate facilities or unacceptable integration 

prospects. Another reason is the big divergence between Member States regarding 

decisions to grant refugee status in contrast to subsidiary protection status.139 Also 

applicants who receive subsidiary protection - which does not grant the all the 

entitlements as full refugee status does - leave additional applications in hope that they 

will by resubmitting their claim receive full refugee status in another one Member 

State.140 Harmonisation in such a large extent that would stop secondary movement of 

asylum seekers seems to be nearly impossible to achieve. At least it is not a goal that will 

be achieved in the near future. In the light of the current refugee crisis it would be 

irresponsible to continue with this slowly functioning theory.  

Another question is why harmonisation of legislation and reducing of secondary 

movement would result in a fairer distribution of burden? Wouldn’t reducing secondary 

movement in fact leave the pressure on these countries?  The Commission has in its latest 

Communication admitted that the specific migratory routes has had an impact on the 

system placing legal responsibility mainly on certain Member States, which in turn 

explains the increased number of breaches of  EU rules.141 Considering the huge amount 

of asylum seekers arriving mostly through Mediterranean and Western Balkan route, I 

believe reducing secondary movement would force the asylum seekers to stay in these 

border States producing even more pressure. This would in turn only make it harder for 

the States to maintain their human right obligations.  

 

The Green paper examined whether a complementary additional mechanism to share the 

burden more equally would be needed. It pointed out that a mechanism where the Member 

States capacity to process applications would be taken into consideration is needed if EU 

wants to distribute applications in a more balanced way. Back then, the Commission did 

however not want to amend the existing Dublin Regulation but rather establish a 
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corrective burden sharing mechanism that is complementary to Dublin Regulation. This 

would be achieved for example by “providing for the distribution of beneficiaries of 

international protection between Member States after they have been granted protection 

status”. Extending the the provisions of the Long-Term Residents Directive to 

beneficiaries of international protection was also expected to lighten the burden on certain 

Member States by allowing those persons, under certain conditions, to move to another 

Member State.142 This would undoubtedly make the burden a bit lighter, but the border 

Countries where the asylum seekers first entry EU territory would still have to be the one 

processing the asylum applications and  provide acceptable conditions. 

The UNCHR has in its response to the Green paper clearly presented its criticism towards 

the Dublin system. It has instead favoured a system that allocates responsibility to the 

Member State in which the first application for the asylum was made. 143 Also the ECRE 

questions the Dublin system, especially its human and financial costs.144  In the European 

Agenda of Migration, almost 9 years later,  the Commission finally goes beyond 

complementary mechanisms and considers briefly the need to examine whether an 

amendment of legal parameters of Dublin Regulation is required to attain a fairer 

distribution of asylum seekers.  Though it did set up a new “hotspot”145 system for 

Member States with particular pressure146 the Commission left the bigger liability on the 

Member States, stating that the responsibility of applying the Dublin system is on the 

States and that they need to apply the discretion clauses in the Dublin Regulation more 

broadly and regularly to relieve the pressure on the frontline Member States.147  

In the following Communication the Commission reflects on the implementation of the 

actions agreed upon in the European Agenda on Migration. What comes to responsibility 
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sharing the Commission does not state anything new, but rather repeats itself stating that 

full application of EU asylum and border management law and would guarantee 

responsibility is shared evenly amongst EU Member States. 148 Instead of highlighting the 

importance of a fairer distribution of asylum seekers the Commission stresses the 

importance of executing Dublintransfers so the CEAS can work they way it should. It 

avoids the problematic with unfair burden and focuses mostly on Greece’s and Italy’s 

situations. However the Commission does mention that it will provide further input on 

the more fundamental changes necessary for a sustainable migration policy, and in 

particular reform of the Dublin system.149  

The Commission has historically seen be reluctant of taking any bigger steps towards 

repairing the unfair burden the refugee crisis and the Dublin Regulation has caused. A 

reason for this might be the political disagreement among Member States of how the 

refugee crisis should be dealt with as well as the negative reception the original 

proposition of recast of the 2013 Dublin Regulation containing “suspension 

mechanism”150 received. However, the Commission has now, while writing this paper, 

given a new communication that shows a new direction. Its new position and propositions 

will be presented in the next chapter.  

To conclude, the Dublin Regulation was not made to solve the problem of unfair asylum 

application numbers. The aim was only to legalise the process of deciding which country 

is responsible for examining an asylum application so that complicated bilateral and 

multilateral agreements would no longer be needed within EU. Dublin Regulations 

primary goal wasn’t directly either to ensure a level of protection to asylum seekers, 

though it was a goal for the CEAS. 151 The lack of this positive obligation does however 

not mean that there are no negative obligations of maintaining a certain level of protection 

and fair distribution of applications.  In fact solidarity- and burden sharing can be linked 

to Amsterdam Treaty and article 68 which states that the Council shall adopt measures 

“promoting a balance of effort between Member States in receiving and bearing the 

consequences of receiving refugees and displaced persons”. Also article 80 TFEU 
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provides that EU asylum policy is to ‘be governed by the principle of solidarity and fair 

sharing of responsibility, including its financial implications, between the Member 

States’. Yet, the Dublin System infringes these principles. As some EU States keep facing 

increased asylum pressure, a consensus has begun to build that key parts of the CEAS 

such ad Dublin Regulation, and their implementation in practice, require extensive 

rethinking. The Commissions new communication is now finally providing some new 

alternatives. 
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11 The recent developments of Dublin Regulation 
 

11.1 Abandoning the mechanism for early warning, preparedness and 

management of asylum crises? 
 

Even though the Dublin system fills a crucial gap in the CEAS, the system as it currently 

functions is failing to accomplish its twin goals of providing quick access to protection 

and improve the efficiency of asylum procedures.152 These challenges have been 

recognised by the Commission and improvement of the efficiency of the Dublin system 

was an explicit goal of the 2013 recast process. 153 

The Commission’s proposal to recast the Dublin Regulation included initially a 

“suspension mechanism” aimed to ensure that Member States whose asylum systems 

were under particularly heavy pressure were not placed under more pressure. This 

original proposal introduced a system that would automatically require Member States to 

stop Dublin transfers, at least on a temporary basis, to countries where asylum seekers 

would likely encounter limited access to protection or poor reception conditions. 

However, the suspension mechanism got only little political support within the Council 

and a strong objection from several Member State governments.154 Instead a mechanism 

for ‘early warning, preparedness and management of asylum crises’ was adapted in the 

2013 recast of Dublin regulation through article 33. The aim of the mechanism is to 

recognize deficiencies in Member States’ asylum systems before they develop into a crisis 

and assist policymakers and authorities in these states to develop a plan of action to 

address the problems.155 

The mechanism has two phases. The ‘early warning phase’ includes examining and 

analysing the existing sources for evidence to point out that there is particular pressure or 

deficiencies in a Member States’ asylum systems. The ‘preparedness phase’ on the other 
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hand gives the Commission and EASO competence to work with a Member State whose 

system has been reckoned deficient. Together they are to create a preventative action plan 

to address deficiencies. The criteria and the order of the criteria for determining 

responsibility have on the other hand not changed in essence. The recast Regulation has 

only expanded and significantly clarified how the criteria are to be applied. 156 The recast 

does not seem to address the key concern; the Dublin transferees are still in risk of facing 

inhuman and degrading treatment and even potential refoulment. One can argue it does 

not prevent from human right violations, but rather works as a remedy.  

Although Dublin Regulation have faced some strong criticism, it must be acknowledged 

that it has also been a big help in creating an orderly legal framework for determining 

states’ responsibilities for assessing asylum claims which is a better solution than ad hoc 

negotiations between Member States. Dublin regulation originally aimed simply to 

establish a mechanism to quickly to determine the Member State responsible for 

examining an asylum application and to ensure that all asylum claims receive a 

substantive examination. Solidarity and a fair responsibility sharing was left outside the 

scope of the regulation. It seems, however that EU has overgrown the Dublin system. 

Even though burden sharing was not what Dublin system tried to achieve, a solidary 

mechanism of sharing the burden would definitely make a big change within CEAS and 

improve the way the applicants are being treated.157 Dublin Regulation must be 

interpreted in accordance with Member States’ obligations under the ECHR and the 

CFREU158. It must be reconnected with its original objective to reduce the harm to 

asylum-seekers and provide quick protection of fundamental rights for asylum seekers.  

 

11.2 Two new alternative mechanisms 
 

While writing this paper the Commission gave a communication presenting new options 

for reforming the CEAS and developing safe and legal pathways in Europe. The 

Commission has in its communication to the European Parliament and the Council 
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identified five priority areas that need to be structurally improved. Most importantly the 

Commission agreed upon establishing a sustainable and fair system for determining the 

Member State responsible for asylum seekers. The Commission aims to address the high 

number of refugees and the share the responsibility in an improved way and presents two 

ways to achieve the goal. The Dublin Regulation could either be supplemented with a 

corrective fairness mechanism or by creating a new system based on a distribution key. 

The first alternative would preserve the current criteria that allocates the responsibility 

but supplement the system with fairness mechanism. The supplementary corrective 

mechanism could be developed from the crisis relocation scheme proposed by the 

Commission the previous year. The mechanism activates when significant pressure is set 

on the asylum system of a certain Member State which would jeopardize the application 

of Dublin Regulation. Relocation of asylum seekers could take place when the predefined 

threshold in the number of asylum applicants is reached in a certain Member State.159  

The other alternative presents a totally new system for distributing asylum applications. 

This would mean a fundamental change in the system. The responsibility to examine 

applications would no longer be connected with the Member State of first application or 

irregular entry, but on the basis of a distribution key. The distribution key would reflect 

the relative size, wealth and absorption capacities of each EU State. Instead of relocating 

asylum seekers they would be directly allocated in Member States on the basis of 

distribution key.160 One can argue the second alternative would be more effective as it 

would not leave any possibility of producing an uneven burden. Since it is proven to be 

inevitable that some States experience an un-proportional pressure because of their 

geographical location, I find it it hard to comprehend why the burden should not be shared 

from the very beginning, instead of waiting for the foreseeable to happen and only then 

correct it.  

An even better solution would be to combine the distribution key mechanism with EU-

level institution that would process the asylum claims, as the Commission also considered 

in its communication. Allocating the process of asylum claims to an EU institution, for 

example EASO would establish a single and centralised decision-making process, that 
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would guarantee a complete harmonisation of the procedures as well as a coherent 

evaluation of the protection needs at EU level. The distribution of asylum seekers among 

Member States based on a distribution key would in parallel ensure a fair sharing of 

responsibility for their care. However, the resources that would be necessary to allocate 

EU bodies to handle the huge amount of applications is significant. This alternative is 

therefore not a short or medium term solution, but a long term proposal.161  
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 12 Concluding Remarks 
 

The primary goal of CEAS was to establish a common playing field to all applicants and 

an international protection across the EU. While the Dublin Regulations function in the 

CEAS was originally to only establish a mechanism that would quickly determine which 

Member State is responsible for examining an asylum application is seems to have done 

so in the expense of the asylum seekers fundamental rights.  

 

The ECtHR and CJEU have taken over the task to set the relevant standards of when a 

Dublin transfer is not acceptable. The ECtHR took the first step in determining when 

asylum seekers rights are not being respected. Though some questions are yet to be 

answered it has established a relatively clear case law of when a Dublin transfer is not 

legitimate. CJEU has in turn followed the lead of ECtHR, but it needs to clarify its stance 

on “systematic flaws”. One could argue that it would be imprudent not to interpret 

“systematic flaws” in compliance with ECtHR case law.  

 

What comes to the underlying problem to the violations, the Commission has for a long 

time acknowledged that a new fairness mechanism that will not leave any Country with 

disproportionate pressure on their asylum system should be established. The basic system 

of the Dublin regulation has nevertheless remained same.  The asylum seeker must apply 

for asylum in the first Country they enter.162 Secondary movement has been a big issue, 

and it is believed to decrease the violations against the asylum seekers. Personally I find 

it hard to believe why reducing secondary movement would result in a fairer distribution 

of burden. If anything it seems to keep the un-proportionate pressure on the border 

Countries.  The link between a fair distribution of responsibility and violations of article 

3 ECHR and article 4 Charter, on the other hand is more comprehensible.  Sharing the 

responsibility fairly between all Member States removes the pressure from the border 
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States and reduces the likelihood of human right violations.  

Whilst writing this paper the Commission released a new communication presenting two 

new alternatives, a corrective fairness mechanism or a whole new system based on a 

distribution key. The Commission admits that the crisis of uncontrolled amount of 

migrants and asylum seekers in 2015 has put a strain on both Member States and the 

CEAS. It seems the Commission is finally accepting that something needs to be done 

with the current Dublin Regulation, and is now trying to fix the problem in a concrete 

way by creating new systems instead of supplementing the old one.  

The reform is a medium term response to future migration challenges, and is intended to 

be more fair, robust and be able to tolerate pressure better. The main goals are to make 

the system more transparent and effective by creating a mechanism that will make it easier 

for Countries with disproportionate pressure on their asylum systems compared to other 

Member States.163 It appears the Commission has finally acknowledged that for Dublin 

system to work in the current situation distributing the burden fairly is equally important 

as preventing “asylum shopping”. How the new reform, and its elements will work in 

practise remains to be seen. One thing is sure, it is definitely a step to the right direction. 
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