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ABSTRACT

This study has aimed at examining the nature and function of the support and protection that is offered

and provided to human rights defenders trough a selected few international as well as regional human

rights instruments and mechanisms, among them the Declaration on Human Rights Defenders, the EU

Guidelines on Human Rights Defenders as well as the Inter-American Commission on Human Rights and

the Inter-American Court on Human Rights.

In order to conduct such a study in a fairly limited and concrete way a number of cases were selected of

human rights defenders who have undergone or are currently undergoing criminal prosecution and are

incarcerated in Guatemala. The selection was based on the notion that apart from murder, criminal

prosecution and incarceration of  human rights  defenders  constitutes  one of  the most  harmful  and

effective  ways to  actively  hinder  the  continuance  of  valuable  human rights  work.  Consequently,  it

impedes the promotion, implementation and protection of human rights on a general level.

In regards to this States such as Guatemala have found ways to circumvent their international human

rights duties by allowing others or themselves to label human rights defenders as criminal and violent

actors, thus taking away the legitimate aspect of their roles and functions when it comes to promoting

and safeguarding the enjoyment and exercise of human rights. The examined cases were meant to shed

light on the situation for defenders in Guatemala but most importantly they were meant to illustrate a

context in which one can examine the role and function that international human rights instruments

and mechanisms have to combat such types of situations.

The study found that although the concerned instruments and mechanisms such as the Declaration on

Human  Rights  Defenders,  the  EU-guidelines  on  Human  Rights  Defenders,  the  Inter-American

Commission  on  Human  Rights  and  the  Inter-American  Court  on  Human  Rights  have  a  positive,

important  and  impacting  role  in  providing  support  to  human  rights  defenders  they  have  not  yet

reached/obtained the function of preventing persecution of human rights defenders, most notably of

the legal kind. Since these mechanisms can only recommend but not force States to recognize and treat

advocates  of  rights  as  “human  rights  defenders”  their  role  and  function  for  this  specific  purpose

becomes less effective. All is not negative however, and the instruments and mechanisms that exist

today are an illustration of the ambitions of States to follow international human rights principles and

standards, at least to some extent.
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1. INTRODUCTION

1.1.Overview

Some  argue  that  the  promotion  and  protection  of  human  rights  is  essential  for  the  upholding  of

democratic principles and systems as well as the most appropriate way to bring about and maintain

peace,  justice  and  equality  for  all.1 Today,  in  the  face  of  States’  unwillingness  and/or  inability  to

properly protect the rights of their citizens, individuals, groups, organizations and movements play a

significant role in the promotion and protection of human rights. It would seem that the efforts and

work such actors do is appreciated and valued by not only state authorities but society as a whole.

Unfortunately, that is not the case in many parts of the world and those promoting and defending

human rights regularly find themselves in situations of great risks due to threats, intimidations and acts

of psychological and physical violence carried out against them. The reasons behind this may be many

but in most cases it is clear that the human rights work of some challenges the interests of others,

among them State agents and/or authority and non-state actors such as private companies. Apart from

the  risks  that  already  have  been  mentioned  advocates  of  human  rights  also  experience  arrests,

detentions and criminal prosecution based on accusation of illegal and violent activities connected to

their human rights work. Today journalists and advocates of women's rights, indigenous people’s rights

and  rights  to  land  and  natural  resources  are  among  the  most  exposed  individuals.2 According  to

international  and  regional  instruments  of  international  law,  like  for  example  the  United  Nations

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and

Protect  Universally  Recognized  Human  Rights  and  Fundamental  Freedoms  (Declaration  on  HRDs)3,

individuals and actors of civil society have a right and to some extent also a responsibility to actively

promote and defend human rights. This  instrument, as well  as others, refers to such individuals as

“human rights defenders”  (“HRDs”) and call on states to not only recognize them as such but to also

provide support  and protection  for  them,  in  particular  to  those  who are  exposed to  various  risks.

Considering that States in many cases do little to prevent and/or investigate and resolve human rights

abuses committed against human rights defenders, the role and function of the Declaration on HRDs

and similar instruments would seem highly appropriate and important.4 What then becomes interesting

is the role and function that such instruments have in providing or enabling actual protection and

1Inter-American Commission of Human Rights, Report on the Human Rights Situation in Guatemala: Diversity, Inequality 
and Exclusion, OEA/Ser.L/V/II. Doc. 43/15 31, December 2015:90,96.
2Report of the Special Rapporteur on the situation of human rights defenders, Michel Forst, Human Rights Council, Twenty-
eight Session, A/HRC/28/63, 29 December 2014:11-12; Situation of Human Rights Defenders, Note by the Secretary-General,
General Assembly, Sixty-seventh session, A/67/292, 2012.
3Adopted in 1998.
4 The Observatory for the Protection of Human Rights Defenders, “Guatemala-Smaller than David: The struggle of Human 
Rights Defenders”, International Fact Finding Mission Report, February 2015:16, 23.  
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support for human rights defenders, especially when they are exposed to highly vulnerable and unsafe

situations. This matter will be further discussed in the following sections.

1.2 Purpose and research questions

One would think that the establishment of international instruments and mechanisms for the purpose

of providing support and protection for HRDs constitutes a significant and progressive step within the

international human rights system, and it indeed does. There is no question that these instruments

were created on the basis of expressed and also visible needs within civil society at different levels.

Apart from being a response to requests from civil society, they have also revealed an interest and an

ambition among States to respond to the needs and demands of  HRDs.  As with other international

instruments  concerning  human  rights  it  is  not  only  important  to  celebrate  that  they  have  been

constructed but to also examine the extent to which they have been fulfilling or are able to fulfil their

purpose. In order to do this one can examine their respective mandates since these lay the foundation

for  their respective roles and functions in relation to the needs and demands of HRDs  as well as  the

responsibilities of States to respond to such needs and demands.

One could examine these factors from many different perspectives and angles but this study will focus

on the extent to which international instruments aimed at providing for support and protection for

HRDs can respond to and possibly even prevent situation in which HRDs are submitted to persecution

through legal means. Particular attention will be given to a selected number of HRDs from a region

called Huehuetenango in Guatemala who have been or are currently undergoing criminal prosecution

within the national justice system due to accusations made against them by owners or employees of

private companies operating in the concerned region. The HRDs in question constitute a significant part

of all Guatemalan HRDs who have been or are currently undergoing similar situations, as mentioned in

section 1.1.5

It is considered interesting and important to examine the extent to which the international instruments

and mechanisms can or could properly and effectively attend to situations where HRDs are being legally

prosecuted,  either  by  themselves  providing  support  and  protection  or  by  pressuring  the  State  of

Guatemala to fulfil its duties towards the individuals in question. Here it is important to reflect on the

fact  that  attention  and  measures  adopted  by  international  mechanisms  naturally  would  require  a

conviction that the HRDs in question are innocent based on solid, objective information and if possible

also concrete evidence. Assuming that  they found the legal  prosecutions against HRDs as merely a

5The Observatory for the Protection of Human Rights Defenders, “Guatemala-Smaller than David: The struggle of Human 
Rights Defenders”, International Fact Finding Mission Report, February 2015:28-33.
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negative consequence of the human rights work, one could examine the abilities of these mechanisms

to provide or enable (by pressuring the State) accurate support and protection for the prosecuted HRDs

based on their respective mandates and functions within the system of international law.  Following

this line of direction, that is the purpose of the study, it will be central to pose the following question:

 To what extent can the international instruments concerning HRDs and their corresponding

mechanisms provide support and protection for HRDs, especially those that are submitted to

criminal prosecution within the national legal system?

These questions are based on an assumption that it can be established through proper and objective

investigations, either by the international mechanisms themselves or by others operating within the

human rights realm, that the submission of HRDs to criminal prosecution is a form or retaliation for the

work that they do and/or simply a way to hinder their continued work. This is an aspect that will be

approached  and  discussed  later  on,  especially  in  relation  to  the  situation  for  the  HRDs  from

Huehuetenango, Guatemala.

1.3 Method

The method used in this thesis will be a legal method which is considered to be the most important tool

for conducting legal research. Within legal research there exists a prevalent notion, which is channelled

through legal method, that only a certain reasoning is “valid” in order to approach the administration

of law, its components and its content. This means that no room is given to alternative methods to

determine the substance and administration of law.6 Following this notion is the general view that the

components of law, also referred to as sources of law, are to be considered in a certain hierarchical

order based on the authoritative character that they have been ascribed. In light of this legal texts are

regarded as the main sources of law, complemented by their respective regulations and provisions and

followed  by  their  respective  preparatory  work.  Thereafter  comes  court  decisions  which  also  are

referred to as case law or legal precedents, customary law, jurisprudential literature and general legal

principles.  

It is important here to bring notice to the fact that traditional legal method, as briefly described above,

has been developed almost exclusively in relation to national legal structures. However in this study

attention will be given to international and regional rules and regulations concerning human rights

defenders, which means that it will be more relevant to describe legal method in relation to the system

6Åhman, Karin, “Grundläggande rättigheter och juridisk metod”, Nordstedts Juridik, 2015:18.
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of international law in which these exist. Thus, an attempt will be made to follow the framework of legal

method when examining sources and mechanisms of international law that focus on the subject of

human  rights  defenders  with  the  purpose  and aim of  responding  the  research  questions  posed  in

section 1.2.  In the section that follows a brief description will  be given of the characteristics of the

sources and mechanisms that will be examined in this study.

1.4 Material

This  study  will  be  conducted  through  the  examination  of  a  number  of  selected  instruments  of

international  law,  which  are  considered  as  the  primary  sources  for  this  thesis.  These  are:  the

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and

Protect  Universally  Recognized  Human  Rights  and  Fundamental  Freedoms;  the  European  Union’s

Guidelines on the Protection for  Human Rights  Defenders;  case law of the Inter-American Court of

Human  Rights  concerning  HRDs,  such  as  the  “Case  of  Human  Rights  Defenders  and  others  Vs.

Guatemala”7 and if existent also advisory opinions from this organ concerning the subject of HRDs;  and

resolutions adopted by the Organization of American States (OAS) concerning the situation for human

rights defenders in the Americas.

References will also be made to other sources of international law, mainly international and regional

human  rights  treaties  such  as  the  American  Convention  on  Human  Rights  and  the  International

Covenant  on  Civil  and Political  Rights.  The  purpose  of  this  will  be  to  highlight/illustrate  that  the

international  instruments  and  mechanisms  concerning  human  rights  defenders  are  built  on/upon

human rights principles, rules and provisions that have been established internationally through the

adoption of instruments as those mentioned. Furthermore, certain human rights principles and rules

will be brought to light due to the fact that they have been or are currently being violated as a result of

the  legal  persecution  that  has  taken  or  is  taking  place  against  the  concerned  HRDs  from

Huehuetenango.

In addition to the former sources secondary sources will be used in order to get a more comprehensive

picture of the situation for HRDs in Guatemala, the phenomenon of criminal prosecution against HRDs

and  (most  importantly)  the  characteristics  and  function  of  the  international  instruments  and

mechanisms aimed at providing support and protection for HRDs. This will include reports published

by,  among  others,  the  UN Special  Rapporteur  on  Human  Rights  Defenders,  the  UN  Human  Rights

7See I/A Court H.R., “Human Rights Defenders and others Vs. Guatemala. Preliminary Objections, Merits, Reparations and Costs, 
Judgement of 28 August 2014, Series C No. 283 (Spanish only).
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Council  and  the  Inter-American  Commission  of  Human  Rights  (IACHR).  Also  articles  and  reports

published by civil society actors, mainly human rights organizations, will be used as secondary sources.

1.5 Terms and concepts which are applied throughout the study

As  any  other  academic  investigation  this  study  will  include  the  application  of  certain  terms  and

concepts. Some of them will receive greater attention in terms of description and discussion, the reason

being that they are considered as central for the study and its results. An example of a recurring term

throughout the study is “human rights defender” or “HRD”, which refers to individuals who are active

in the promotion and protection of human rights. The word “active” is important since it indicates that

the concept of human rights defenders focuses more on the activities that contribute to the promotion

and protection of human rights than on the individuals who carry them out. More about this term will

be said and discussed in chapter 2.

With  “international  instruments” it  is  meant  documents  and  other  sources  that  have  come  about

through  intergovernmental  agreements.  Examples  of  such  are  human  rights  covenants  and

conventions, declarations and resolutions, who have set the framework for international human rights

principles and standards. Following the establishment of international instruments “mechanisms” have

been created to monitor their implementation and to ensure that those States that have adopted the

instruments comply with the responsibilities outlined in such instruments.

When it  comes to  the concept “natural  resources” it  can refer  to various things and  be applied  in

different ways. In this study the term will refer to elements of nature, such as rivers, lakes, mountains,

forests, land as well as raw materials such as minerals and metals.

1.6 Delimitations

When  addressing  the  issue  of  HRDs  focus  will  be  on  individuals,  particular  from  the  region

Huehuetenango in Guatemala, who actively promote and defend human rights. A conscious decision

was made to not examine the situation for groups, organizations and other entities that also conduct

human rights work in Guatemala due to the conclusion that it would be more complicated to achieve

the objective of the study and consequently achieve satisfying results.

When it comes to the use of the term “human rights defenders” or “HRDs” this will refer to persons of

all genders. A choice was made not to use or refer to the term “women human rights defenders” or

“WHRDs” although this term is commonly used within the human rights realm with the purpose of

illustrating and addressing issues (factors, situations) that are believed to be gender-based, that is they
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mostly or only concern and affect those human rights advocates that identify themselves as women. In

this thesis such questions will not be addressed and thus it was decided to use the term human rights

defender for a gender-inclusive approach.

1.7 Disposition

In order to properly structure and conduct this study a somewhat traditional template for academic

papers  will  be used.  The thesis  will  commence with an introduction in which the background and

purpose of the thesis as well as the method and materials used for the study will be outlined. A chapter

addressing  the  term  HRDs  will  follow  in  which  a  review  also  will  be  made  of  the  international

instruments and mechanisms that attend to matters concerning HRDs.

Chapter 3 will be dedicated to examining the context in which HRDs from Huehuetenango in Guatemala

operate.  Particular  focus  will  be  put  on  their  experiences  of  criminal  prosecution  which  they

themselves  as  well  as  others,  among  them national  and  international  human rights  organizations,

believe is a consequence of their active work to ensure the enjoyment and exercise of human rights, in

particular rights of indigenous peoples, including the right to life, territory and natural resources.

An attempt will be made to identify common characteristics for the selected cases and to also identify

the sources and the nature of the support and protection for these individuals during their respective

criminal prosecutions.

Chapter 4 will consist of an analysis based on the findings in the previous chapters. It will be the part

where an attempt is made to answer the research questions by assessing the empirical material through

the use of the selected method. Regardless of whether the investigation and analysis leads to proper

answers to the research questions, this chapter will also provide conclusions in light of the findings that

have been reached throughout the study.
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2. RECOGNITION, SUPPORT AND PROTECTION FOR HUMAN RIGHTS DEFENDERS

2.1 Central instruments for the support and protection for human rights defenders at 
international level

In 1998, the United Nations General Assembly adopted the “United Nations Declaration on the Right and

Responsibility  of  Individuals,  Groups  and  Organs  of  Society  to  Promote  and  Protect  Universally

Recognized Human Rights and Fundamental Freedoms” (hereafter Declaration on HRDs or Declaration)

through resolution 53/144. The elaboration of the Declaration began as early as 1984 and its adoption

illustrated the need that existed to provide greater support for advocates of human rights in the midst

of the already established human rights instruments and mechanisms on international and regional

levels. The Declaration was thus adopted based on the notion that it was important to develop practical

tools and mechanisms to support human rights advocates working at all levels throughout the world.

Since  its  adoption  the  Declaration  has  remained  a  relevant  and  important  tool  for  human  rights

advocates as well as institutions, organizations and other entities that carry out human rights work.

An important aspect of the Declaration is that it is not a binding instrument. Although it was adopted

through consensus by all States in the UN General Assembly and represents a strong commitment by

States to materialize the instrument,  States are not bound to comply with its rules and provisions as

they are with other binding instruments such as conventions. On the other hand, it is crucial to point

out that the Declaration revolves around a series of rights and principles which are based on human

rights standards that are established in binding instruments,  such as the International Covenant on

Civil and Political Rights (ICCPR) and several others.8 According to the office of the High Commission on

Human Rights (OHCHR), there is also an increasing tendency among States to consider the adoption of

the Declaration as binding national legislation9. From this perspective the Declaration can be considered

as an instrument with possible binding characteristics.

When it comes to the content of the Declaration it is structured around 20 articles. As mentioned above

it does not create new rights but instead articulates existing rights in a way that makes them easier to

apply  to  the  practical  roles  and situations  of  human rights  advocates.  The  Declaration  states  that:

“Everyone has the right, individually and in association with others, to promote and to strive for the protection and

realization of human rights and fundamental freedoms at the national and international level”.10

8 United Nations Fact Sheet on Human Rights Defenders, no. 29, 2004:19.
9 United Nations Human Rights Office of High Commissioner for Human Rights regarding the Declaration on Human Rights 
Defenders, through its website.
10 United Nations Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms, 1998. Article 1.
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2.1.1 The rights of HRDs and the responsibility to implement human rights standards

The Declaration stresses that everyone is to promote and protect human rights towards and within the 

community. This is consolidated in articles 10, 11 and 18 which deal with the responsibilities of 

everyone to promote human rights, to safeguard democracy and its institutions and to not violate the 

human rights of others. In line with this article 11 makes special reference to the human rights 

responsibilities of persons exercising professions that can affect the human rights of others, as for 

example justice operators and police officers.11 Other articles deal with the rights of HRDs to, among 

other things:

 Conduct human rights work individually and in association with others;

 Seek the protection and realization of human rights at the national and international levels;

 The lawful exercise of the occupation or profession of human rights defender;

 To effective protection under national law in reacting against or opposing, through peaceful 

means, acts or omissions attributable to the State that result in violations of human rights;

 Present complaints concerning human rights violations before authorities established by law 

and to have such complaints reviewed through the prompt and impartial investigations by the 

authorities. Authorities should also be able to provide redress, including compensation, for 

occurred violations (Article 9);

 Attend public hearings, proceedings and trials in order to assess their compliance with national 

law and international human rights obligations.12

In addition to the rights that they are entitled to, HRDs are considered to have the following 

responsibilities:  

 To accept the universality of human rights, that is to embrace all human rights and not only 

those that they themselves promote since that would undermine the seriousness of their work.

 To accept that the argument as to why a person is defending a human right is not as important 

as the fact that the person is indeed defending a human right.

 To pursue the promotion and protection of human rights through peaceful actions.13   

In regards to the role of States the Declaration affirms, through articles 2, 9, 12, 14, 15, that they have 

the duty to:

 Promote, protect and implement all human rights;

11The Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 
Universally Recognized Human Rights and Fundamental Freedoms; United Nations Fact Sheet No. 29, Human Rights 
Defenders: Protecting the Right to Defend Human Rights, 20:21-22.
12Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 
Universally Recognized Human Rights and Fundamental Freedoms.
13United Nations Fact Sheet on Human Rights Defenders, No. 29: Protecting the Right to Defend Human Rights, 2004:19.
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 Ensure that all persons under its jurisdiction are able to enjoy all rights and freedoms in practice,

including political, social and economic rights through the adoption of legislative, 

administrative and other steps that may be necessary;

 Conduct prompt and impartial investigations of alleged violations of human rights;

 Take all necessary measures to ensure the protection of everyone against any violence, threats, 

retaliation, adverse discrimination, pressure or any other arbitrary action as a consequence of 

his or her legitimate exercise of the rights referred to in the Declaration;

 Provide effective remedy for persons who claim to have been victims of human rights violations;

 Ensure and support the creation and development of independent national institutions for the 

promotion and protection of human rights, such as ombudsmen or human rights commissions.14

2.1.2 What constitutes a human rights defender?

After looking at the content of the Declaration one can still be wondering what it really means to be an

HRD. Examining the overall text in the Declaration one finds that there are no specific “qualifications”

to be considered a human rights defender and thus every person, group or organ of society can be one. 15

In practical terms, what does it imply that everyone can be a human rights defender? According to the

Declaration and also the OHCHR, the term HRD focuses on the particular actions that are taken, either by

an  individual,  group  or  other  entity,  to  promote  and  protect  human  rights  rather  than  the

characteristics of the actor that are carrying them out. Hence HRDs are identified through their human

rights  actions  as  well  as  the  context  in  which  they  operate.16 To identify  an  HRD could  seem as  a

complicated issue due to the fact that  the definition, as inspired by the Declaration on HRDs, is quite

extensive making it possible to include basically anyone in it. This in itself does not pose a complication

and is in fact seen as a positive characteristic of the concerning definition. However, since the definition

is  broad  and  lack  guidelines  regarding  the  characteristics  of  an  HRDs  certain  individuals  may  not

identify themselves or be identified as HRDs. Such individuals or entities could thus miss out on the

support and protection that could be provided for them for the actual human rights work that they

carry  out.17 In  regards  to  this  one  can  identify  another  problem.  The  unspecific  character  of  the

definition  of  an HRD could be  used by  states  and/or  non-state  actors  as  an  excuse  as  to  why not

recognize a person or entity as an HRD. First of all, since anyone can be a human rights defender a State

could argue that it is difficult in practical terms to provide or even offer special protection to any and

14 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 
Universally Recognized Human Rights and Fundamental Freedoms.
15United Nations Fact Sheet on Human Rights Defenders, no. 29, 2004:1,8.
16United Nations Fact Sheet on Human Rights Defenders, no.29, 2004:2.
17United Nations Fact Sheet on Human Rights Defenders, no.29, 2004:5.
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every one that in some way or form acts to promote and protect human rights. In relation to this it is

important to point out that States have negative as well  as positive obligations and duties when it

comes to the protection of its inhabitants against human rights violations, no matter who those citizen

are  or  what  occupation  they  have.18 With  negative  duties  it  is  meant  that  states  abstain  from

committing human rights violations by simply making sure to not establish or maintain structures,

laws, rules and norms or to actively engage in activities that result in direct human rights violations or

that hinder human rights work. Positive duties on the other hand implicates actions taken by the state

to  ensure  the  proper  conditions  for  the  realization  of  human  rights,  the  proper  conditions  for  a

practical  response to as well  as the elimination of human rights abuses.19 When contemplating this

aspect, the questions arises of whether it is fair to compel states to give special attention and protection

to any and every one that in some way or form acts to promote and/or protect human rights? A simple

answer to that would be that regardless of whether individuals conduct human rights work or not the

state should be able to provide protection for individuals that find themselves at risk of violence and

human rights abuses.20

2.1.3 The Special Rapporteur on Human Rights Defenders

Although it will not be of great importance to this study it is important to mention that as with other

international  human  rights  instruments  a  mechanism  was  created  to  monitor  and  ensure  the

implementation of the Declaration on Human Rights Defenders. A “Special Representative on Human

Rights Defenders”, which later became the Special Rapporteur, was appointed in 2000 through a request

by the UN Commission on Human Rights to the UN Secretary-General.21 The mandate of the Special

Representative  is  to  provide  or  enable  the  protection  of  human rights  defenders,  that  is  both  the

protection of defenders themselves and of the work that they do.22 Within the range of its mandate the

Special  Representative can:  seek,  receive,  examine and respond to information on the situation for

HRDs; establish cooperation and conduct dialogue with governments and other actors regarding the

promotion and effective implementation of the Declaration on HRDs; recommend to States effective

strategies to better protect HRDs and follow up on these recommendations.23 Furthermore, the Special

Rapporteur maintains daily contact with states and other key actors that can have an impact on the

18That is regardless of gender, age, ethnicity, religion, sexual preferences etc.
19Inter-American Commission on Human Rights Defenders,  “Situación de Derechos Humanos en Guatemala:  Diversidad,
Desigualdad y Exclusión”, 2016:96.
20Nowak, 2003:54.
21The name was changed to Special Rapporteur in 2014, through the adoption of the Human Rights Council Resolution 
25/18.
22United Nations Fact Sheet on Human Rights Defenders, no.29, 2004:10, 18, 19, 23.
23United Nations Fact Sheet on Human Rights Defenders, no.29, 2004:22.
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situation  for  human rights  in  a  country  or  context,  receives  and  examines  complaints  concerning

human  rights  violations  against  HRDs  and  human  rights  organizations,  writes  urgent  actions  and

allegation letters in support for HRDs whose rights have been violated24 and also submits annual as well

as thematic report to the UN Human Rights Commission and the General Assembly.25  

2.2 Support and protection for human rights defenders at regional levels

2.2.1 Overview

Since  the  adoption  of  the  Declaration  on  HRDs  important  advancements  have  been  made  within

regional human rights systems, among them the Inter-American Commission on Human Rights, the

Inter-American Court of Human Rights and the human rights system tied to the European Union.

Since these systems attend to matters concerning HRDs in Guatemala this chapter will examine the

nature and function of that attention.

2.2.2 The Organization of American States and the creation of a regional human rights system

The  Organization  of  American  states  was  created  in  1948  with  the  purpose  of  facilitating  greater

intergovernmental relations in matters of politics, economics and security as well as human rights.26

As part of the intention to collectively address issues on human rights, the OAS adopted the American

Declaration  on the Rights  and Duties  of  Man (hereafter  ADHR)  that  same year.  In  1962,  the  Inter-

American Commission on Human Rights (hereafter IACHR or the Commission), was established as one of

the main autonomous bodies of the OAS. Its purpose was to monitor the human rights situation in the

Americas based on the provisions laid down in the ADHR and for this reason it was granted competence

over all OAS member States. When in 1969 the OAS adopted the American Convention on Human Rights

(hereafter  ACHR  or  the  Convention)  the  IACHR  was  given  mandate  to  monitor  and  ensure  its

implementation  through article  33  of  the  Convention.27 Being  a  convention the  ACHR  has  binding

character but only for States that ratify it. Currently 24 of the 35 OAS member States are parties to the

convention.28 Another important step that was taken through the adotion of the ACHR was the creation

of the Inter-American Court of Human Rights (hereafter IACtHR or the Court) in 1979, also with basis in

article  33  of  the  Convention.  This  body  was  granted  the  competence  to  issue  final  and  binding

24United Nations Fact Sheet on Human Rights Defenders, no.29, p.23-25; Annex II.
25United Nations Fact Sheet on Human Rights Defenders, no.29, p.22-23.
26Nowak, 2003:189. The OAS evolved out of the Pan-American Union and was created through the adoption of the OAS 
Charter.
27Nowak, 2003:191. The ACHR was adopted at the Inter-American Specialized Conference on Human Rights in
San José, Costa Rica, 22 November 1969.
28Nowak, 2003:196.
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judgements on complaints made to the IACHR concerning human rights violations.29 More concerning

the IACtHR will be outlined below.

2.2.3 The Inter-American Commission on Human Rights

In line with the establishment of the IACHR’s mandate to monitor States’ compliance with the ACHR in

the Americas it was decided that the body could receive and investigate complaints from individuals,

groups and organisations regarding human rights violations. The complaints can be based on violations

either committed by a State, allowed by a State or not properly addressed by the same once it has

learned  that  they  occurred.  Once  it  has  received a  complaint  the  Commission  decides  whether  to

proceed with investigations or not based on the findings of its own preliminary investigation. If the

petition is accepted the IACHR has competence to resolve the case through friendly settlement, which it

does on some occasions. The Commission can also refer a complaint to the IACtHR if it finds that the

faults  of  a  State  needs  further  legal  investigation  and  binding  judgement.30 Meanwhile  the  case  is

accepted and initiated by the IACtHR the Commission can issue so called interim or precautionary

measures  through which it  requires  from the concerned State that  it  adopts  measures  in order  to

ensure the right to life, personal integrity and safety of the petitions(s). Consequently, the State must

report to the IACHR on the implementation of the interim or precautionary measures.31 Apart from the

complaints mechanism the IACHR also is responsible for making country visits and publish country or

thematic reports. Within the scope of these tasks the IACHR has addressed issues concerning HRDs and

made clear its conviction that the work of HRDs is essential for strengthening and consolidating human

right and democracy and for upholding the rule of law. Thus according to the IACHR those that actively

promote and defend human rights are to be regarded as important for the well-being of society.32 The

attention of the IACHR to HRDs led to the creation of a “Unit for Human Rights Defenders” in 2001.  The

Unit  received  the  mandate  to  coordinate  the  activities  of  the  Executive  Secretariat  in  matters

concerning the work of HRDs throughout the region. In addition to this another mechanism was created

in 2011 to reinforce the support and protection for HRDs in the Americas, the “Office of the Rapporteur

on the Situation of Human Rights Defenders”, which nowadays is called the “Office of the Rapporteur”.

The mandate of this unit is to closely monitor the situation of all persons who work to defend human

29 Nowak, 2003:192-193.
30 Nowak, 2003:192-193, 197.
31 Article 25 of the Rules of Procedure of the IACHR established the mechanism for precautionary measures. Inter-American 
Commission on Human Rigths regarding precautionary measures on its website.
32 Publicación del Centro por la Justicia y del Derecho Internacional, “Defensores y Defensoras de los Derechos Humanos en
América y el Caribe”, No. 17, 2003:3; Inter-American Commission on Human Rigths, “Situación de Derechos Humanos en
Guatemala: Diversidad, desigualdad y exclusión”, 2016:90,96.
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rights in the region. The Office of the Rapporteur has the permission to analyse complaints that are sent

to the IACHR concerning human violations against HRDs. It also supports the IACHR in guiding States to

comply with their duties as established in the ACHR and in the development of international standards

for the support and protection of HRDs. The Office of the Rapporteur has through its reports identified

patterns  of  threats  and  violence  directed  towards  HRDs  and  called  on  States  to  take  appropriate

measures to legitimate, promote and protect the work of HRDs. Through country visits and practical

interaction with HRDs the Office of the Rapporteur not only establishes contact with HRDs, civil society

and government  authorities  but  also  learns  about  the  situation  for  HRDs  on ground,  thus  gaining

information that later on can make the basis for recommendations to States. It is however important to

mention  that  county  visits  are  only  made  with  the  prior  consent  of  the  State.33 This  of  course

constitutes  a  limitation  for  the  Office  of  the  Rapporteur  and  illustrates  the  lack  of  power  of  this

mechanism in relation to the authority of States. It becomes clear that within the structure that prevails

at this regional level State interests and power mostly, if not always, determines the conditions for the

work to support and protect HRDs.

In relation to Guatemala the IACHR has published country reports addressing the situation for human

rights and for HRDs operating within that country. It has also published several press release calling on

states to either investigate human rights violations against HRDS or to attend to alarming situations

where the lives, safety and personal integrity of HRDs were severely threatened.34

In addition to this the Commission has held public hearings on the subject of HRDs. Such hearings are

intended to provide first-hand information from the participating parties which is going to lay the

foundation  for  up-coming  IACHR  reports.35 In  October  2015  a  hearing  was  held  called  “Reports  of

Criminalization  of  Human  Rights  Defenders  and  Justice  Operators  in  Guatemala”  during  which

representatives of human rights organizations as well as government authorities and institutions came

together  to  discuss  the  issue  of  criminalization  against  HRDs  in  Guatemala.  The  human  rights

organizations  raised  concerns  and  argued  that  criminalization  of  HRDs  had  become  a  systematic

method to  hinder  human rights  work.  They  held  the  State  responsible  for  acts  of  criminalization,

emphasising that it is through its legal institutions and system that this type of persecution is carried

out. The State denied all accusations made against it, arguing that they were unfounded and/or overly

exaggerated.  According  to  the  State,  measures  taken  by  its  institutions  were  always  in  line  with

established legal rules and proceedings. Thus, if any legal proceedings were initiated against individuals

33The Inter-American Commission of Human Right regarding the Office of the Rapporteur on Human Rights Defenders, 
through its website.
34 Inter-American Commission on Human Rights regarding its press releases, through its website.
35International Service for Human Rights, “During its 150th session of public hearings the Inter-American Commission is
tested and stands strong”, 23 May 2014.
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or entities they surely were in full compliance with the law. Furthermore, the State states that it had

established  numerous  mechanisms  intended  to  provide  support  and  protection  to  HRDs.  These

mechanisms were responding to denounces made by HRDs in an adequate and effective way (ref).  As

mentioned earlier  the  hearings  of  the  IACHR aim at  providing  information for  up-coming  country

and/or thematic reports. It does not give recommendations to States or civil society representatives but

it certainly takes the opportunity to question and to a limited extent also pressure the parties.36   

Concerning In march 2016 the IACHR published a report in which it stated that:  “The phenomenon of

violence in Guatemala is transcendental and affects the entire society and all groups. In addition to the context of

violence and insecurity, one observes the situation for those who, due to their role in society or their particular

vulnerability,  stemming from historical  discrimination and exclusion,  suffer  different impacts.  Those who find

themselves in this particular situation are persons who defend human rights, including indigenous leaders and

authorities,  environmentalists,  labour-union leaders,  justice officials,  among others.  Also,  women,  children and

adolescents, journalists, migrants and refugees, the LGBTI community, persons with disabilities and persons who

have  been  deprived  of  their  liberty.”37 The  IACHR  further  pointed  out  that  the  situation  for  HRDs  in

Guatemala  has  been  a  constant  concern because  of  the  recurring  threats,  attacks  and  harassment

towards HRDs, leading in some cases to their deaths. The Commission recalled that between the years

2000  and  2014,  174  murders  were  reported  concerning  individuals  who  actively  engaged  in  the

promotion and defence of  human rights.  The  IACHR also  recalled  that  in  response  to  the growing

exposure  of  HRDs,  the  Guatemalan  government  established  a  prosecutor  who  would  specialize  on

investigating  crimes  against  HRDS,  journalists,  trade  unionists,  community  leaders  etcetera.  The

purpose  of  this  unit  was  to  create  an  infrastructure  to  ensure  that  HRDs  could  function  without

obstacles. It was also to be responsible for the implementation of precautionary measures and measures

of protection issued by the IACHR and the IACtHR.  The IACHR points out that although the unit has

been in place since 2001, the alarming situation for HRDs has persisted. For example, in 2013, 657 cases

of violent acts against HRDs were documented and a year later the numbers amounted to 814. Between

the months of January and September 2015, 380 attacks against HRDs were documented. The acts of

attacks have included surveillance, persecution, threats, arbitrary detentions and physical attacks or

assassinations. The IACHR concluded that those who were most exposed to violent acts were union

leaders, those defending the rights of victims of the internal armed conflict, those defending the rights

of indigenous peoples and those defending the rights to land, territory and a clean environment. Those

promoting  and  defending  indigenous  peoples’  rights  as  well  as  economic,  social,  cultural  and

36Public Hearing on the 156th Session of the Inter-American Commission on Human Rights, 22 October 2015.
37Inter-American Commission on Human Rights, “Situación de Derechos Humanos en Guatemala: Diversidad, desigualdad y
exclusión”, 2016:90,96.
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environmental rights represented 90% of the attacks and of all those that had suffered attacks, over 60%

identified themselves as indigenous peoples working for the right to land and territory.38

2.2.4 The Inter-American Court of Human Rights

As previously mentioned, the IACtHR is the second body connected to the ACHR. It was established in

1979, through article 33 of the  Convention. Its purpose  is to enforce the regulations laid down in the

ACHR and to publish its legal interpretations on the content of the ACHR. Although it is tied to the

ACHR,  the  Court  needs  additional  approval  by  the  State  parties  to  the  IACHR  in  order  to  have

jurisdiction over them. Of the 24 States that are parties to the ACHR, 22 have recognized the jurisdiction

of the Court, among them Guatemala, which means that it can try cases concerning those states. 39 The

Court has adjudicatory and advisory functions, which means that it can hear and rule on specific cases

concerning human rights violations that have been referred to it by the IACHR or by State parties. As

already mentioned such cases can involve individuals or civil society organs whose human rights have

been violated as a result of their active promotion and protection of human rights. The rulings of the

Court are of great importance, not only for the particular cases and the human rights context which

they concern but also because they can create jurisprudence to be guided by when ruling in similar

cases.  Similarly to the IACHR,  the Court  can order States to  take so called provisional  measures  to

protect  victims of  human rights  violations as  well  as  their  family members and/or witnesses  from

immediate or serious harm. This is usually done at the beginning stages of the Court’s investigation and

it is also required from States to report on their compliance with the decision. Numerous provisional

measures have been issued by the  Court, some of which have  concerned HRDs.40 An example will be

given below related to a case of an HRD from Guatemala.

In regards to the Court’s advisory jurisdiction it is exercised when requested by the IACHR or by a State

party to the ACHR. This is a way for the Court to present its legal interpretations regarding particular

aspects of the ACHR, something that can have significant impact for any agent, for example HRDs, that

uses the Convention as a practical tool for the promotion and protection of human rights.41

In regards to Guatemala the IACtHR has tried several cases concerning violations of the human rights

and fundamental freedoms of individuals and groups, including HRDs. In such cases, the Court has taken

38Inter-American Commission on Human Rights, “Situación de Derechos Humanos en Guatemala: Diversidad, desigualdad y
exclusión”, 2016:91-92.
39Nowak, 2003:192, 194, 199.
40Nowak, 2003:192, 194, 199; Publicación del Centro por la Justicia y del Derecho Internacional, “Defensores y Defensoras de
los Derechos Humanos en América y el Caribe”, No. 17, 2003:2,3.
41Nowak, 2003:199.
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a clear stance on their role and function in society, that is not only recognizing them as HRDs but also

the legitimacy of their work. 

In the case “Human Rights Defender and others Vs. Guatemala”, brought to it by the IACHR, the Court

recognized the plaintiff  Mrs B.A. as an HRD as well as her father Mr A.A, who previously had been

murdered presumably for his active commitment to the promotion and defence of human rights. In

accordance with the accusations in the complaint and the findings of the IACHR, the Court found the

State of Guatemala guilty of in-compliance with the duty to safeguard the right to life and integrity of

Mrs B.A. as well as her family (articles 4, 5.1 of the ACHR). According to the Court the State not only

failed to comply with these duties but also failed to take action once it learn that the rights of Mrs B.A.

and  her  family  had  been  violated  and  that  they  continued  to  face  threats  against  their  lives  and

personal safety. Moreover, it found that the State had failed to uphold its duty to safeguard judicial

guarantees (articles 24 and 25 of the ACHR), the political rights of Mrs B.A (article 23.1 of the ACHR) and

her rights to freedom of movement and residence (article 22.1 of the ACHR). The Court ordered the

State to take various measures of reparations for the damages caused to Mrs B.A.  and her immediate

family.  Apart  from  those  that  concerned  the  victims  personally  the  Court  ordered  the  State  to

implement public policies for the protection of HRDs.42 This is important to highlight since it reinforces

the ambitions and the  work of  the IACHR to enable  greater  support  and protection  for  HRDs  at  a

regional level but most importantly within the national context in which they operate. Being an organ

with greater authority over State parties such a verdict could lead to greater efforts by the States to

enhance their protection and support for HRDs.

Following  the  sentence  by  the  Court,  the  IACHR  adopted  a  resolution  in  2015  concerning the

Guatemalan State’s compliance with the sentence. The resolution was a response to a petition made by

the victims who argued that the State had failed to comply with some of the instructions of the Court,

causing further violation of the victims’ right to personal integrity and freedom. The Court accepted the

petition and found the State guilty of non-compliance with some of its previous instructions, as had

been pointed out  by  the  petitioners.  It  ordered the  State  to  take  measures  of  reparation  and also

reaffirmed its previous instructions to the State to improve its support and protection for HRDs.43 At the

beginning of 2016 the Court revisited the case and announced that the Guatemalan State had complied

with the instructions in the previous resolution as well as some instructions in the original sentence.

The Court  concluded by requesting a report from the State,  the latest in May 2016,  concerning its

compliance  with  the  remaining  measures  ordered  in  the  original  sentence,  among  them  the

42See I/A Court H.R., “Case of Human Rights Defenders et al. Vs. Guatemala. Preliminary Objections, Merits, Reparations and 
Costs.” Judgement of August 28, 2014. Series C No. 283, para. 288 (Spanish).
43Inter-American Court of Human Rights, resolution concerning the case “Human Rights Defender and others Vs. 
Guatemala. Monitoring compliance of the sentence”, 2 September 2015.
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implementation of public policies for the enhanced support and protection for HRDS.44 Thus, the Court

once again pointed out the importance and urgency of creating a national structure for the enhanced

support and protection for HRDs in general and particularly for those at risk.

2.2.5 Resolutions adopted by the OAS concerning HRDs

Apart from the IACHR and IACtHR, through which the AOS intends to provide support and protection

for HRDs, the organization also adopts resolutions in the subject of HRDs from time to time. Among

those are “Resolution AG/RES 1842 regarding Human Rights Defenders in the Americas” adopted by the

OAS  General  Assembly  in  2002.  Through  this  resolution  the  members  States  condemned  acts  that

directly or indirectly hindered or prevented the work of HRDs throughout the Americas. The Resolution

called on States to take necessary measures in order to guarantee the life, personal integrity and the

right to freedom of expression of HRDs, all  in accordance with national legislations and established

international norms.45 Since 2002 numerous resolutions have been adopted on the subject of HRDs. They

have given attention to different problematic situations, all involving serious risks towards the HRDs or

the work that they conduct. The resolutions have served as tools to put greater pressure on States to

not only comply with their duties as established in the ACHR and other international human rights

instruments, but to make special efforts aimed at adopting measures for the support and protection for

HRDs. Although the resolutions do not have the same binding characteristic as for example the ACHR

and rulings made by the IACtHR, their content is based on already established human rights standards

at regional and international level. Furthermore, by being approved by the OAS General Assembly in

which every OAS member State is represented, they illustrate an ambition among the states to address

and work on the matter in question.46

2.2.6 The European Union’s contribution to support and protection for human rights defenders

The following section will focus on the role of the EU when it comes to enabling support and protection

for human rights defenders in countries outside of Europe. Guatemala is one of those countries in which

the EU is represented through Missions whose role it is to bring forth EU policies in their exchange with

the local government, including those concerning human rights. The basis for the EU’s promotion of

human rights lies in its human rights system which was created in 1948 and developed throughout the

years and consolidated through the adoption of various instruments, among them the EU Charter of

44Inter-American Court of Human Rights, resolution concerning the case “Human Rights Defender and others Vs. 
Guatemala. Monitoring compliance of the sentence”, 23 February 2016.  
45Organization of American States, Resolution AG/RES 1842 regarding Human Rights Defenders in the Americas.
46Inter-American Commission on Human Rights, regarding resolutions concerning human rights, through its website.
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Fundamental Rights, which was created as a document that would bring together all human rights rules

and provision established in other regional documents.47    

2.2.7 Ensuring Protection - European guidelines on human rights defenders

In line with its human rights policies the EU adopted a policy document called “Ensuring Protection -

European Guidelines on Human Rights Defenders” (hereafter EU Guidelines)  in 1994. The document

aims at providing normative and practical support and protection for HRDs by influencing its member

States and States outside of Europe through different methods.48 The EU Guidelines are meant to be a

support for the Special Procedures of the UN Commission on Human Rights, including the UN Special

Rapporteur on human rights defenders. It can also be of assistance for regional mechanisms that aim at

providing  support  and  protection  for  HRDs.  Outside  of  Europe  the  Guidelines  are  meant  to  be

implemented through EU Missions, which are composed of Embassies and Consulates of EU Member

States and European Commission Delegations, on the basis of the EU’s Common Foreign and Security

Policy.49  

In  regards  to  its  content,  the  EU  Guidelines  draws  from  principles  and  standards  set  out  in  the

Declaration on HRDs, especially when it comes to the issue of defining an HRD. The guidelines declare

that human rights defenders are any individuals, groups and organs of society that seek to promote,

protect and implement universally recognized human rights and fundamental freedoms, whether they

be  civil  and political  rights  or  economic,  social  and cultural  rights.  Similarly  to  the  Declaration  it

chooses  not  to  outline  certain  requirements  for  being  an  HRD  and  thus  reflects  a  very  inclusive

standpoint. Another principle that draws from the provisions in the  Declaration on HRDs is the one

concerning the responsibilities of HRDs, among them to only engage in the promotion and protection of

human rights through peaceful means.50  

When it comes to the role of HRDs the Guidelines argue that their part in bringing forth human rights

has increased during the last years. In line with this HRDs have gained greater recognition at different

levels but simultaneously they have become more exposed to different kinds of threats and human

rights violations. It has thus become more important to protect their rights and to ensure their safety.

When it comes to the work of HRDs the Guidelines give examples of activities in which HRDs engage,

such  as  documenting  human  rights  violations,  addressing  and  combating  systematic  human rights

abuses as well  as cultures of impunity and seeking remedies for victims of human rights violations

47Nowak, 2003:240.
48See the document “Ensuring Protection – European Guidelines on Human Rights Defenders”.
49Ensuring Protection – European Guidelines on Human Rights Defenders, IV Operational Guidelines.
50Ensuring Protection – European Guidelines on Human Rights Defenders.
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through the provision of legal, psychological and other types of support, among others. The Guidelines

further  stress  that  HRDs  can  be  of  great  assistance  to  governments  through  for  example  their

participation  in  consultation  processes  concerning  national  programs,  strategies  and  mechanisms

aimed  at  enhancing  the  promotion  and  protection  of  human  rights  and  also  of  HRDs.51 Here  it  is

important to highlight that even if the EU Guidelines recognize and ascribe great importance to the

work of HRDs it makes clear that States are the ultimate responsible for ensuring and protecting the

human rights and fundamental freedoms of its inhabitants.52 The Guidelines thus hold the same position

as that of the UN Declaration on HRDs.

Now that the content has been addressed it is time to look at the actual function of the Guidelines, in

particular when implemented outside of Europe. Since the EU Missions are those responsible for putting

the policies into practice they have several  task such as presenting periodic reports on the human

rights situation in their countries of accreditation, seeking the adoption of proactive policies towards

HRDs by for example giving attention to existing or potential risks against HRDs, and when appropriate

also make recommendations to The Council  Working Party on Human Rights (COHOM) to adopt EU

actions in favour of HRDs operating in their countries of accreditation.53 EU actions in favour of HRDs

can  include  condemnation  of  threats  and  attacks  against  HRDs  as  well  as  public  statements  and

demands when HRDs are in immediate and/or serious risk. In order to accomplish their tasks in an

appropriate  and  effective  manner  the  EU  Missions  are  guided  to  enable  exchange  and  uphold

communication with HRDs at the national and local levels. As part of their support for HRDs the EU

Missions can also provide visible recognition of HRDs through the use of appropriate publicity and they

can also attend and observing judicial trials against HRDs as well as visits to HRDs who are detained.54

The list of activities and measures to enhance protection and support for HRDs goes on but in regards to

this it is important to note that the Guidelines point out the importance of consulting with HRDs prior

to making any measures in their support. The actions of the EU Missions could namely lead to further

threats or attacks against HRDs because of the enhanced attention towards them and thus they should

base their actions on the intention of providing the most appropriate and safe support for HRDs.55

Returning to  the issue of  EU actions it  is  important  to  note that  these require consensus from all

member States and are thus dependent on the interest and willingness of those States to take them.

51 Ensuring Protection – European Guidelines on Human Rights Defenders, III Introduction, point 4, 5.
52 Ensuring Protection – European Guidelines on Human Rights Defenders, III Introduction, point 4, 5.6.
53 Ensuring  Protection  –  European  Guidelines  on  Human  Rights  Defenders,  IV  Operational  Guidelines,  IV  Operational
Guidelines, Monitoring, reporting and assessment, point 8.
54 Frontline handbook for human rights defenders, “What protection can EU and Norwegian diplomatic missions offer?”,
2007:5,11,13,14.
55 Ensuring Protection – European Guidelines on Human Rights Defenders, Role of EU Missions in supporting and protecting
human rights defenders, point 10.
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Considering that different States may have different interests and agendas it could in practical terms be

difficult to reach agreements on EU actions in favour of HRDs. Another thing that can affect the possible

implementation of such actions is negative response from local authorities which can affect diplomatic

relations between the parties in a negative way and thus lead to the reluctance of EU Missions to take

propose or  take  actions.  Further  limitations that  EU Missions can  have  is  the lack of  resources  to

conduct work in support for HRDs, which of course affects the latter part in a negative way. Again, the

interests and will of EU member States will be the determining factor for such measures of support.56

As previously mentioned the EU Guidelines have served as basis for some actions taken by EU Missions

in Guatemala, although not so much focused on the subject of HRDs. For example, the EU Delegation in

Guatemala has created bilateral and thematic programmes as well as a “Gender Table” for the purpose

of addressing issues on gender-based violence and discrimination against girls and women. Apart from

this the EU Delegation is also part of the “Justice in Transition Group” which is coordinated by the

OHCHR and whose mandate is to monitor penal cases related to sexual violence perpetrated against

girls and women during the internal armed conflict in Guatemala.57

When it comes to the subject of HRDs the EU Head of Mission adopted a “Joint Declaration of the Heads

of Mission of the EU Member States and the European Commission Accredited to Guatemala” in July

2007. The Declaration, which was published in local newspapers, intended to raise concerns regarding

attacks against human rights organizations and actors that collaborated with them. The Declaration

made  notice  of  the  lack  of  institutional  protection  against  violations  of  the  human  rights  and

fundamental  freedoms  of  HRDs  and  human  rights  organizations.  The  Declaration  stressed  the

importance of ending impunity for such acts in Guatemala and thus called on the State to improve its

methods of for example investigation of human rights violations, in order to enhance protection of

affected groups.58

Further actions taken by EU representatives in Guatemala is the creation of a “Filter Group” in 2008.

Initially  it  was  composed  of  Deputy  Heads  of  Mission  from  the  UK  embassy  and  the  Netherlands

Embassy as  well  as the General  Consul  of  Finland. Shortly after  the group started to include other

representatives,  including  those  of  the  Delegations  of  the  European  Commission  and  the  Swedish

Embassy. In 2010 the Norwegian and Swizz Missions were incorporated to the group as was the OHCHR

56 Frontline handbook for human rights defenders, “What protection can EU and Norwegian diplomatic missions offer?”,
2007:15.
57 Council of the European Union, “2011 Report on the implementation of the “EU Plan of Actions on Gender Equality and 
Women’s Empowerment in Development 2010-2015", 23 November 2011.
58 Frontline Handbook for Human Rights Defenders, “What protection can EU and Norwegian Diplomatic Missions Offer?”,
2007:7; International Service for Human Rights, “How to create and maintain the space for civil  society: What works?”,
Submission to the Office of the High Commissioner for Human Rights, 2015:45.
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in Guatemala. Since then the group has extended invitations to civil society actors, including individual

HRDs and human rights organizations. The Filter Group is responsible for monitoring situation for HRDs

in the country. It can receive and examine allegations of violations against HRDs and gather further

information from the authorities if/when it finds it necessary to do so. By inviting civil society and

human rights organizations to its meetings the group can open up space for HRDs and organizations to

raise concerns regarding general issues, thematic issues and/or specific situations concerning HRDs at

risk.  It  also  has  the  mandate  to  organize  gatherings  revolving  human  rights  issues  together  with

representatives of civil society and human rights organizations. When receiving denounces of human

rights  violations  and/or  potential  risks  towards  HRDs  and  organizations  the  group  can  decide  on

whether to take own measures or to recommend individual EU Heads of Missions on measures to take in

support of HRDs, particularly those at risk. It is clear that through the establishment of the Filter Group

the EU representatives in Guatemala have enabled a practical mechanism to monitoring and assess the

situation for HRDs in Guatemala on a regular basis. Since the group facilitates communication between

HRDs and EU Missions it creates a space and an opportunity for individual HRDs and organizations to

seek a somewhat rapid response to situations of high risk. As of today the Filter Group has carried out

visits to organizations, made some public activities in support of HRDs at risk, observed trial hearings

concerning HRDs, among other things.59  

In  2014  the  organization  Peace  Brigades  International,  who  provides  physical  accompaniment  and

moral  support  to  exposed human rights  organizations and defenders  in Guatemala,  made a survey

concerning HRDs assessment of the role and function of the Filter Group in Guatemala. The majority of

HRDs found the existence and work of the group to be valuable but also stressed the need to enhance

the coordination between the Filter Group and civil society actors in order to improve measures and

actions  in  support  for  HRDs.  Moreover,  they  found  that  through greater  visibility  and  also  public

communiques the group could  make more  evident  not  only its  presence  and mandate but  also its

commitment to support the work of Guatemalan HRDs.60

59 Peace Brigades International, “Ten years of the European Guidelines on Human Rights Defenders: An assessment from the 
filed”, 2014:11; Amnesty International, “The European Union-Rising to the Challenge of Protecting Human Rights Defenders”,
2008:5.
60 Peace Brigades International, “Ten years of the European Guidelines on Human Rights Defenders: An assessment from the 
filed”, 2014:11.
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3. CASES CONCERNING HUMAN RIGHTS DEFENDERS FROM GUATEMALA

3.1 Criminal prosecution against human rights defenders from Huehuetenango

During recent years, the number of criminal prosecutions against HRDs has risen in Guatemala.61 Those

who have been most affected have been individuals working for the right to land and territory, the right

to  environmental  protection,  the  rights  of  indigenous  peoples  and  those  promoting  legal  cases

concerning atrocities committed during the internal armed conflict.62 Within the context of promoting

and defending the rights of indigenous peoples there have been recurring acts of violence, assaults and

arrests against indigenous authorities and leaders. Several of those have taken place during for example

demonstrations organized against the so called investment and development projects established by

private companies. In some cases, the attacks have had deadly outcomes and many are convinced that

the deaths of HRDs have been a consequence of their activities in defence of the rights of their peoples

and their communities.63   

The  phenomenon  of  criminal  prosecution  against  HRDs  in  Guatemala  is  commonly  referred  to  as

“criminalization” by HRDs and human rights organizations as well as international and regional actors

such  as  the  IACHR.  According  to  the  IACHR  criminalization  is  understood  as  the  excessive  and

unjustified use of the criminal law against the activities of HRDs. In 2013, 61 judicial complaints were

filed against HRDs, out of which 40 were followed by arrests that later on were denounced as illegal. 64 In

regards to this the IACHR underlines that besides the duty to investigate denounces of human rights

violations and to sanction those responsible for them, States also have a duty to adopt measures to

prevent that individuals who legitimately pursue the promotion and protection of human rights are

subjected  to  groundless  and  unjust  criminal  trials.  Furthermore,  the  application  of  criminal

prosecutions  does  not  only  hinder  the  continued  human  rights  work  but  also  has  severe  social,

economic and psychological effects on HRDs as well as their families.65 Following this, the IACHR points

out that its biggest concerns regarding the situation for human rights in Guatemala is the State’s failure

61 Inter-American Commission on Human Rights, “Situación de los derechos humanos en Guatemala: diversidad, desigualdad
y exclusión, 2016:98. Examples of HRDs that have been prosecuted are: Ramiro Choc, a community leader from Izabal who 
was prosecuted and sentenced to prison between 2008 and 2013; Bárbara Díaz Surín, a community leader from San Juan 
Sacatepequez who was detained in 2014 and later on submitted to criminal prosecution, Jacinto Catalán, Fernando Carillo 
and Gregorio Morales and Eusebio Días, part of the community resistance “La Puya” in who were charged with numerous 
crimes in 2014 but later freed on all charges.
62 Inter-American Commission on Human Rights, “Situación de los derechos humanos en Guatemala: diversidad, desigualdad
y exclusión, 2016:91-92.
63 Inter-American Commission on Human Rights, “Situación de los derechos humanos en Guatemala: diversidad, desigualdad
y exclusión, 2016:92, 93.
64 Inter-American  Commission  on  Human  Rights,  “Situación  de  los  Derechos  Humanos  en  Guatemala:  diversidad,
desigualdad y exclusión”, 2016:97.
65 Inter-American  Commission  on  Human  Rights,  “Situación  de  los  Derechos  Humanos  en  Guatemala:  diversidad,
desigualdad y exclusión”, 2016:100.
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to address denounces of threats and human rights violations and also its failure to show presence in

communities where residents have requested measures of protection and security for themselves and

others. The IACHR points out that the failure to conduct proper investigations and to sanction those

responsible  for  human  rights  violations  not  only  contributes  to  the  creation  of  social  conflicts  in

communities where denounces of human rights violations are frequent but also nourishes a culture of

impunity.66 The  IACHR  also  stresses  that  the  respect  and  protection  of  HRDs’  right  to  life  is  a

fundamental principle that implies both negative and positive duties for the State. Thus, besides the

obligation to uphold total prohibition of killings and other life threatening attacks against HRDs, the

State must also take positive actions towards creating conditions in which the right to life and personal

integrity will be protected. Only then can HRDs carry out their work in a proper and free manner.67

3.2 Individual cases concerning criminal prosecution of human rights defenders

Four cases have been selected in order to illustrate the situation for individuals from the region of

Huehuetenango  in  Guatemala,  who  work  to  promote  and  defend  human  rights  in  relation  to  the

establishment of projects in their communities for the extraction of natural resources. The cases have

been selected based on the consideration that they are typical examples of the exposure, vulnerability

and risks that individuals face when actively promoting and defending human rights in Guatemala. The

following points have been identified as common factors for all cases and thus they should be in mind

during the reading.

 Criminal charges filed against the HRDs based on the accusations made by private companies

who run extractive project in the north of Huehuetenango;

 Arbitrary arrests of the HRDs;

 The submission of the HRDs to preventive detention;

 Protracted  judicial  processes  as  a  result  of  the  adjournment  of  court  hearing  and  other

procedural steps;

 Weakening of the credibility of the concerned individuals, including the validity of their human

rights work.

66Inter-American Commission on Human Rights, “Situación de los Derechos Humanos en Guatemala: diversidad, desigualdad
y exclusión”, 2016:97.
67Inter-American Commission on Human Rights, “Situación de los Derechos Humanos en Guatemala: diversidad, desigualdad
y exclusión”, 2016:96.
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3.2.1 The case of Saúl Aurelio Méndez Muñoz and Antonio Rogélio Velásquez López

Saúl  Méndes  and  Rogelio  Velásquez  are  two  community  leaders  in  Santa  Cruz  Barillas  (hereafter

Barillas) who are also members of the movement “Civil Society of Barillas”. They were arrested on 1

may 2012 along with seven other individuals after  a  series  of  incidents  had taken place in Barillas

connected to conflicts revolving the initiation of projects to create hydroelectric dams in Barillas. The

projects called Cambalam 1 and Cambalam 2 had been initiated by the private company Hidro Santa

Cruz,  a  subsidiary to  the  Spanish company Hidralia  Ecoener,  without  the free,  prior  and informed

consent by the local population nor the proper legal permits by state authorities. The requirement of

consent is established in articles 6, 7, and 9 of the ILO Convention 169 as well as articles 10, 11, 19, 29, 30,

and 32 of the United Nations Declaration on the Rights of Indigenous Peoples.68 In the face of these

infringements the local population had organized to manifest their discontentment before the local

judicial authorities, the local mayor’s office and the company itself. Among those who protested the

projects  some  were  appointed  to  properly  organize  and  lead  the  protests.  As  a  result  of  this  a

community consultation was organized in Barillas in 2007 in which 46 481 people participated of which

46  472  voted no  to  the  exploitation  of  natural  resources  in  the  municipality  of  Barillas,  including

mining, hydroelectric projects or other types of extractive projects.69  Saúl, Rogélio as well as the other

seven that were arrested on 1 May were part of the Civil Society of Barillas and actively promoted the

right  to  life,  land,  territory,  environmental  protection  and  natural  resources.  The  day  that  the

gentlemen were arrested neither one of them were presented arrest warrants nor were they informed

of  the  reasons  behind  their  arrests.  Furthermore,  only  a  few  of  those  that  were  arrested  were

apprehended by actual police officers. The rest were apprehended by civilians who later handed them

over to the local police. The individuals were then kept in detention for more than two weeks before

being informed of the charges against them and being able to provide their first testimonies. It was

clear  that  the arrests  of  the nine were arbitrary and not only in violation of  Guatemala’s  Criminal

Procedure Code but  also in violation of  the provisions in article  7 of  the American Convention on

Human Rights.70

When the individuals had their first court hearing they found out that the charges filed against them

were:  specially aggravated assault,  breaking and entering,  coercion,  unlawful  detention,  aggravated

robbery, abduction and kidnapping and terrorism, among others. Some of these charges, for example

abduction and kidnapping implicated mandatory preventative detention and therefore the detainees

68See the ILO Convention 168, United Nations Declaration on the Rights of Indigenous Peoples.
69Observatory for the Protection of Human Rights Defenders, Guatemala -  “Smaller than David”: The struggle of human
rights defenders., International Fact Finding Mission, 2015:28.  The consultation was carried out in line with rights and rules
in  the  National  Constitution  (Articles  66  and  253),  the  Municipal  Code  (Articles  35  and  65)  and  the  General  Law  for
Decentralization etcetera.
70The Observatory for the Protection of Human Rights Defenders, 2015:30; American Convention of Human Rights, article 7.
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were ordered to remain in prison. A result of their arrest and detention were protests by their families,

comrades in the movement and human rights organizations. The case of the nine was brought before

international  human  rights  bodies,  among  them  the  United  Nations  Working  Group  on  Arbitrary

Detentions, who took on the case and later on announced its own findings. The Working Group declared

that it had found the arrests to be arbitrary and that it also has found the decision of the Guatemalan

government to declare a state of siege in Barillas as violating regulations in article 4 of the International

Covenant on Civil and Political Rights.71 In January 2013, Saúl, Rogélio and the rest of the detainees were

released from prison due to lack of evidence to support the charges against them.72 However, it did not

take long before Saúl and Rógelio were arrested again, this time in August 2013 based on accusations of

murder and femicide against a man respectively a woman in Barillas. They were then kept in preventive

detention in the city of Huehuetenango for several months before their trial was initiated.73 Once the

trial  was  initiated  several  trial  hearings  were  adjourned,  sometimes  without  apparent  reasons  and

always without being announced to the defence in advance, which is in violation of  Guatemalan law

which states that the adjournment of trial hearings must be communicated to all concerning parties at

the latest two days before the planned trial hearing.74  

In November 2014, after more than a year of court proceeding during which they had remained in

preventive detention,  Saúl and Rógelio were sentenced to 33 years and 4 months in prison each for

complicity to murder against the mentioned victims.75 As part of their appeal their lawyers demanded,

among other things, that if the court of appeals did not suspend the judgement all together, that the

case be re-tried by another court in another regional department.76 The first request was denied by the

Court, however in May 2015 the Court granted the request to re-try the case, this time by the Court for

Crimes of Femicide in the department of Quetzaltenango. The re-trial was initiated in September 2015

and  in October  the Court  announced its  decision to  declare both Saúl  and Rogélio  innocent  on all

charges and to release them from prison.77 Due to so called procedural reasons they remained in prison

for two and a half months before actually being released on 14 January 2016.

Prior to their release Saúl and Rogélio had been granted an award by the Office for Human Rights of the

Archbishop of Guatemala. The award was handed over to their wives on 10 December 2015 in memory of

71Opinions  Report  of  the  United  Nations  Working group  on  Arbitrary  Detentions,  A/HRC/WGAD/2012/46,  63 rd Session
period, November 2012; International Covenant on Civil and Political Rights, article 4.
72The Observatory for the Protection of Human Rights Defenders, 2015:31.
73The Observatory for the Protection of Human Rights Defenders, 2015:31-32;  World Health Organization, “Understanding
and addressing violence against women”, 2012:1.  Femicide or Feminicide are terms used to explain sex-based hate crimes,
that is when women are submitted to violence for the only reason of being women.
74Kristna Fredsrörelse, “Rättsväsendets godtycklighet”, 8 October 2015.
75The charge of femicide was dropped.
76Acoguate, “Santa Cruz Barillas: Los Defensores de bienes naturales Saúl Méndez y Rogélio Velásquez, condenados a 33 años
de prisión, 2 March, 2015. 
77Acoguate, “Saúl Méndez y Rogélio Velásquez, tras más de dos años en prisión son declarados inocentes, 30 October, 2015.
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Archbishop  Monseñor  Gerardi  who  was  brutally  murdered  in  Guatemala  in  1998,  allegedly  for  his

engagement in the promotion and defence of human rights.78

Both Saúl and Rogélio have claimed their innocence from the beginning arguing that their criminal

prosecution has been part of a strategy by Hidro Santa Cruz and the state to criminalize the legitimate

defence  of  human  rights,  among  them  the  right  to  life,  land,  territory,  natural  resources  and

environmental protection. During the process of their criminal prosecution Saúl and Rogélio received

attention  and  support  mostly  from  national  human  rights  organizations  such  as  UDEFEGUA  and

International  Peace Observer organisations.  These attended court hearings,  made visits  to  Saúl  and

Rogélio in prison and also made regular visits to their families living in Barillas. The purpose of these

actions  was  to  provide  moral  as  well  as  practical  support  through  the  monitoring  of  the  judicial

authorities’ respect for the rights of Saúl and Rogélio, among them the right to a fair trial as established

in article 8 of the ACHR.79 In its 2016 report on the situation of human rights in Guatemala the IACHR

made mention to the case of Saúl and Rogélio illustrating it as an example of the acts of criminalization

of HRDs that take place in Guatemala. Although the IACHR does not make particular claims in regards to

this case it shows that it is aware of the consequences that HRDs suffer due to their active engagement

in the promotion and defence of human rights. This lays the foundation for possible pronouncements or

recommendations by the IACHR to the State of Guatemala in regards to the support and protection for

HRDs at risk.  

3.2.2 The case of Francisco Juan Pedro, Sotero Adalberto Villatoro and Arturo Pablo Juan

Just as the gentlemen mentioned above, Francisco Juan Pedro, Adalberto Villatoro and Arturo Pascual

are  community  leaders  who  belong  to  the  Civil  Society  of  Barillas.  They  have  been  active  in  the

promotion and defence of the right to life, land and territory, natural resources and environmental

protection, particularly in relation to the hydroelectric projects Cambalam 1 and Cambalam 2.

The three were arrested on 26 February 2015 during a manifestation that they were attending at the

central park in Barillas. The arrest was carried out after the Seventh Chamber of the Court of Appeals on

Criminal Drug Activities and Crimes against the Environment in Huehuetenango reinstated a decision

issued by another Court that January 2015 had ordered their preventive detention.80 That order was

based on charges made against them in April 2013 by an employee of Hidro Santa Cruz and consisted of:

78Centro de Medios Independientes, “Nosotras somos la voz de los presos políticos”, 10 December 2016; Kristna 
Fredsrörelsen, “Frihetskaravan: Saúl och Rogelio på väg hem”, 26 January 2016.
79Inter-American Commission on Human Rights, “Situación de los Derechos Humanos en Guatemala: diversidad, desigualdad
y exclusión”, 2016:97; Acoguate; “Criminalización de defensores en el norte de Huehuetenango”, 7 September 2015.
80Frontline  Defenders,  “Guatemala  –  Ongoing  criminalization  and  pre-trial  detention  of  several  environmental  rights
defenders”, 16 April 2016.
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threats,  illegal  detention,  illicit  association,  coercion,  forgery,  plagiarism  and  kidnapping,  among

others. As mentioned in the previous case some of those charges imply mandatory preventive detention

and thus the trio was instructed to remain in prison.  They were later transferred to a  Correctional

Facility in Guatemala City without having been assigned a new court and/or judge.81 Since they were

assigned a Court the judicial process has gone very slow despite the fact that they have remained in

prison for over a year. As with the case of Saúl and Rogélio, several court hearings have been adjourned

and procedural steps protracted, thus further delaying the entire judicial process.82

Since the beginning Francisco, Adalberto and Arturo have claimed their innocence, arguing that their

incarceration is part of a campaign to not only discredit the work that they do to protect human rights

and the environment but to also criminalize them in order to hinder their continued work as well as

other HRD’s work in the region.83 Human rights organizations, family members, fellow comrades within

the Civil Society of Barillas and independent media have shown support for the trio and condemned

their detention and criminal prosecution. Not only have human rights organizations and collectives

created media campaigns claiming their release from prison but they have also received visits in prison

and observation in trials by representatives of the office of the UN Office of the High Commissioner on

Human Rights (OHCHR) in Guatemala, representatives of the office of the Human Rights Ombudsman in

Guatemala and International Peace Observers such as Acoguate and Peace Brigades International. Also,

the IACHR has made reference to the HRDs in its 2016 report concerning the human rights situation in

Guatemala. Although the IACHR has not made specific demands regarding their case it has manifested

its awareness of the case, thus signalizing that it monitors the case and the State’s approach to it.84

3.2.3 The case of Rigoberto Juarez and Domingo Baltazar

As in the cases of Barillas, members of the movement Gobierno Plurinacional in the community Santa

Eulalia  have  throughout  the  years  been  accused  of  various  crimes  and  had  arrest  warrants  issued

against them connected to their action of protest against a hydroelectric project in Santa Eulalia called

Hidro San Luis. Rigoberto Juarez and Domingo Baltazar are members of Gobierno Plurinacional and also

community  leaders,  who  since  2007  have  been  active  in  the  resistance  against  the  mentioned

hydroelectric project. Both were arrested on 24 March 2015 based on accusations that they had lead a

group of people to destroy equipment belonging to the private company Cinco M Sociedad Anónmia

81Centro de Medios Independientes, ¿Qué hacen tres líderes comunitarios de Barillas en el Preventivo de la Zona 18?, 25 
March 2015.
82Centro de Medios Independientes, ¿Qué hacen tres líderes comunitarios de Barillas en el Preventivo de la Zona 18?, 25 
March 2015; Tzikin, “Presos Politicos Programa 9”, 26 January 2016.
83Tzikin, “Presos Politicos Programa 9”, 26 January 2016.
84Inter-American Commission on Human Rights, “Situación de los Derechos Humanos en Guatemala: diversidad, desigualdad
y exclusión”, 2016:97.
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who owns Hidro San Luis. The crimes had allegedly taken place in December 2014 and the charges were

based on the testimonies of employees of Cinco M Sociedad Anónima. The day of their arrest Rigoberto

and Domingo had travelled to Guatemala City to file a formal complaint before the Public Ministry

against the mayor of Eulalia. Domingo and Rigoberto, backed by Gobierno Plurinacional held the mayor

responsible for acts of aggression and attacks against a community radio station in Santa Eulalia on 19

March 2015.85 When they were arrested neither Rigoberto nor Domingo were properly informed of the

reasons  for  their  arrest  or  presented  with  arrest  warrants.  In  fact,  when  the  lawyer,  who  was

accompanying them that day, demanded proper documentation from the police to support their arrest

he was allegedly submitted to ill-treatment by the police officers.86

When Rigoberto and Domingo were informed of the reason for their arrest more than seven hours had

passed.  Then they learned that the accusations made against them implied that both be put under

house arrest. Shortly after a judge ordered their release from detention due to the lack of concrete

evidence to support the criminal charges. The judge ordered the Public Ministry to carry out further

investigations on the case. However, when they were going to be released on 27 March 2015 they were

re-arrested based on charges of threats, coercion, incitement to crime, obstruction of justice, plagiarism

and kidnapping.  These  acts  were  allegedly  carried  out  in  December  2013  during  an  alleged illegal

detainment of the same employees that had made the previous accusations. These new charges implied

that they had to be put under preventive detention, something that Rigoberto and Domingo protested

claiming that they were innocent on all charges and victims of a strategy of criminalization. Not only

was this strategy meant to intimidate and threaten them but also the legitimacy of their work to protect

the environment as well as indigenous peoples’ rights and the rights to life, land, territory and natural

resources in the face of the emerging extractive projects in the north of Huehuetenango. 87 Their claims

did little to help their case and both were put in a national maximum-security prison in Guatemala City.

As in the case with the trio from Barillas, the case of Rigoberto and Domingo has received attention and

support from various sources, among them UDEFEGUA, representatives from the OHCHR and the Office

of  the  Human  Rights  Ombudsman  in  Guatemala,  local  independent  media  and  International  Peace

Observer organizations who have observed the trial process of the HRD with the purpose of ensuring

that the individuals’ rights to a fair trial be respected and uphold in accordance with article 8 of the

ACHR.88 Furthermore, the IACHR has made reference to both HRDs in its report of 2016 concerning the

human rights situation in Guatemala. Although the IACHR has not made specific demands regarding

85Kristna Fredsrörelsen, “Urfolksledare fänglas vid anmälan av MR-brott”, 27 March 2015.
86Kristna Fredsrörelsen, “Urfolksledare fänglas vid anmälan av MR-brott”, 27 March 2015.
87Frontline Defender, “Guatemala – Ongoing criminalization and pre-trial detention of several environmental rights 
defenders”, 12 April 2016.
88Frontline Defender, “Guatemala – Ongoing criminalization and pre-trial detention of several environmental rights 
defenders”, 12 April 2016; Kristna Fredsrörelsen, “Urfolksledare fängslades vid anmälan om MR-brott”, 27 March 2015.
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their case it has manifested its awareness of the case, thus signalizing some type of support for the

HRDs.89

3.2.4 The case of Bernardo Ermitaño López Reyes from Barillas

Bernardo Ermitaño López Reyes (hereafter Ermitaño) is just like the other gentlemen from Barillas a

community leader and a representative of the Civil Society of Barillas. Ermitaño has also played a role as

facilitator  and mediator  of  dialogues between state  institutions and different community groups in

Barillas, mostly concerning conflicts over the establishment of the hydroelectric projects Cambalam 1

and Cambalam 2.90

As a result of the incidents that occurred in Barillas in May 2012, Ermitaño was one of those who were

put on a list of arrest warrant against members of the same movement. It was not until 2 June 2015 that

Ermitaño was arrested by police authorities while attending a court hearing at the Tribunal Towers in

Guatemala City in the case of Francisco, Adalberto and Arturo from Barillas. He was taken from the trial

chamber and was neither presented an arrest warrant nor properly informed of the causes for his arrest

until  several  hours  later  at  the  detention centre.  The charges  made against  Ermitaño were:  illegal

detention,  threats,  coercion,  obstruction  of  justice,  incitement  to  crime,  assault,  plagiarism  and

kidnapping. Allegedly, Ermitaño had made himself guilty of these charges on 23 January 2014 during a

trial hearing against Francisco, Adalberto and Arturo during which they first were arrested but then

released. The accusations against Ermitaño came from several clerks working at the court that day.

Ermitaño was indeed present at the mentioned event but was allegedly acting as mediator during a

conflict between the local authorities and a group of inhabitants from Barillas who opposed the arrest

of Francisco, Adalberto and Arturo.91  

The  legal  proceedings  against  Ermitaño  began  on  9  June  at  the  Court  of  First  Instances  in

Huehuetenango.  During  this  trial  session  the  Court  ordered  the  public  prosecutor  to  continue  his

investigation and gave him two months to do so. Ermitaño remained in preventive detention almost 10

months until a preliminary hearing took place on 31 March 2016 during which the charges of illegal

detention, obstruction of justice and incitement to crime were confirmed by the Sentencing Court of

High Risk A. The Court dropped the charges of  assault,  plagiarism and kidnapping due to a lack of

evidence and Ermitaño was again ordered to remain in detention in Huehuetenango. Since then, several

trial hearings have been adjourned due to different reasons and not one time has the court informed

89Inter-American Commission on Human Rights, “Situación de los Derechos Humanos en Guatemala: diversidad, desigualdad
y exclusión”, 2016:97.
90Frontline Defenders, “Historia del caso: Bernardo Ermitaño López Reyes”.
91Kristna Fredsrörelsen, “Ytterligare en MR-försvarare fängslad”,  12 June 2015.
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the defence in advance. As already mentioned such actions go against Guatemalan criminal procedure

rules and thus constitutes a violation of the defendant’s right.92  

Ermitaño has claimed his innocence on all charges and has denounced that his arrest is yet another

attempt  to  silence  the  voice  of  the  opposition  against  the  extractive  projects  in  the  north  of

Huehuetenango. Just as the other gentlemen whose cases have been explored, Ermitaño claims to be a

human  rights  defender  whose  promotes  and  defends  the  right  to  life,  land,  territory  and  natural

resources as well as environmental protection have brought great risks to his life, safety and personal

integrity. His case has received attention from national and international human rights organizations

who have expressed their support for the work carried out by the HRDs.93 His trials have been observed

by  International  Peace  Observer  organizations  and  representatives  of  OACNUDH,  the  aim being  to

ensure that his right to a fair trial be respected and uphold in accordance with article 8 of the ACHR.  

IACHR

3.3 Reflections concerning the cases

To summarize the cases described above it is safe to say that the prosecutions of the concerned HRDs

have all been marked by multiple irregularities and violations of the rights of the HRDs. When looking

at  the  charges behind the  criminal  prosecutions of  the  HRDs it  would seem as  if  these  have been

replicated  in  each  case,  revealing  a  recurring  pattern  that  many  would  refer  to  as  a  system  of

criminalization. Whether the prosecutions of the HRDs mentioned above are the product of a system of

criminalization or not is something that can be discussed on another occasion. However, looking at the

cases it is undoubted that the individuals and actors that are behind the accusations made against the

HRDs exclusively have been persons with ties to the private companies operating in the communities of

Santa Eulalia and Barillas. It would then seem as if they have applied the same kind of scheme when

approaching the local resistance that has emerged against the projects of the companies.

Furthermore, when one looks at the criminal charges of plagiarism, kidnapping and terrorism it is clear

that these constitute heavy and serious charges that require serious measures taken against those being

accused,  such  as  mandatory  preventive  detention.  The  mentioned  HRDs  have  unfortunately

experienced the application of this measure by the judicial authorities. Regardless of the actual legal

basis  for  those  measures  the  application  of  them  sends  signals  that  there  either  are  substantive

evidence to support the criminal charges against the accused or that there exists such grave risks that

92Kristna Fredsrörelsen, “Rättsväsendets godtycklighet”, 28 October 2015.
93Acoguate; “Criminalización de defensores en el norte de Huehuetenango”, 7 September 2015;  Kristna Fredsrörelsen, 
“Rättsväsendets godtycklighet”, 28 October 2015; Peace Brigades International, “Monthly Information Pack Guatemala”, 
Number 141, June 2015.
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the accused must remain in prison in order to safeguard the continuance of the judicial process as well

as the guarantee to safety in society. In the cases of the mentioned HRDs it appears as if the application

of preventive detention has occurred in the absence of substantial evidence. In most cases the HRDs

have been ordered preventive detention before the actual trial process has begun and even before the

HRDs have been properly informed of the legal grounds for their arrest and detention. Besides the legal

ramifications it implies, preventive detention also hinders HRDs from continuing their human rights

work and thus such measures affect those other individuals and groups whose rights the HRDs work to

promote and protect. It  also causes separation between the HRDs and their families which leads to

emotional and psychological distress for the HRDs and their families.  

Concerning the nature of the judicial system in Guatemala it is interesting to notice that in the case of

Rigoberto and Domingo from Santa Eulalia they were arrested while they were on their way to file a

complaint for human rights violations carried out by the former mayor of Santa Eulalia. Their arrest

became a direct hinder to file that complaint, which one could consider to be a way to hinder the

upholding of justice for acts of violence carried out by that person. Through these circumstances it

becomes  clear  that  the  judicial  mechanisms  work  more  in  favour  of  some  actors  than  of  others,

especially if one recalls that these HRDs either themselves have approached the authorities in order to

articulate their rejection of the hydroelectric projects in their communities, or have supported others

efforts to do so.  

When it comes to the question of support and protection for the concerned HRDs based on the notion

that they indeed are HRDs one could argue that it is difficult to prove their innocence if one has in mind

the criminal charges that exist against them and the judicial processes in which they have or currently

find  themselves.  However,  it  is  difficult  to  disregard  the  recognition  and  support  that  they  have

received from national as well as international sources. As mentioned above not only family, friends

and  fellow  comrades  from  the  movements  have  shown  the  HRDs  support  but  also  human  rights

organizations as well as institutions on all levels. Examples are the IACHR, the National Ombudsman for

Human  Rights,  the  OHCHR  in  Guatemala,  The  Observatory  for  the  Protection  of  Human  Rights

Defenders, Peace Brigades International, and many more. Not only have these actors referred to the

concerned individuals as HRDs, but they have also described their work as legitimate and based on

methods of  peaceful  resistance.  On several  occasions these actors  have demanded that the charges

against the HRDs be dropped and that they be released from prison. In some cases, the actors have gone

so  far  as  to  claim  that  the  HRDs  are  political  prisoners  whose  cases  are  perfect  examples  of  the

repressive politics and conducts of the Guatemalan government, and particularly towards HRDs that

work for  the rights of  indigenous peoples  and to life,  land,  territory and the protection of  natural
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resources.  In all  cases the supporters have demanded that the rights of  the HRDs to a fair trial  be

respected and uphold regardless of them being guilty of the charges or not.

Considering the support that the HRDs have received it seems as if they until now have received more

attention  and support  from civil  society  actors  and  national  human  rights  mechanisms  than from

international and regional mechanisms as those described in chapter four. Besides the IACHR no other

mechanisms have shown its support or provided any kind of protection for the HRDs, neither before or

during their submission to criminal prosecutions.  Such measures may have been taken through for

example quiet diplomatic negotiations between EU Missions and local authorities and if that is the case

they have yet to come to the surface. Once again actors of civil society have assumed responsibility for

duties that, for example according to the Declaration on HRDs, do indeed correspond to them but that

ultimately correspond to the State of Guatemala. In the cases of the HRDs that remain in prison actions

taken by for example the Filter Group, by the IACHR or by other international human rights body could

be  of  great  importance  to  ensure  that  the  rights  of  the  HRDs,  not  only  connected  to  the  judicial

proceedings but also in a more general sense, are respected and protected.

36



4. ANALYSIS AND CONCLUSIONS

4.1. Overview

This chapter will consist of an analysis of the material used in chapters three and four. It will not only

analyse the  nature and function  of  the tools  that  exist  on international  and regional  level  for  the

support and protection for HRDs but also examine them in light of the selected cases of HRDs from

Huehuetenango. An analysis will  be made for each international and regional instrument as well as

mechanism with the intention of maintaining a logical structure throughout the chapter.

 

4.2 The United Nations Declaration on Human Rights Defenders

The Declaration on HRDs may be seen as a highly relevant and important tool in the development of

increased support and protection for HRDs throughout the world. As was explained in chapter 2.1 the

Declaration is not a legally binding instrument but it is important to have in mind that the instrument

was  adopted  through  consensus  by  all  participating  States  in  the  General  Assembly,  which  is  an

indication of a strong commitment by the States to its implementation. Furthermore, the Declaration

was  not  designed  to  be  an  isolated  instrument  and  its  implementation  must  draw  support  from

established human rights norms and international law, which strengthens its relevance, validity and

practical character. With this in mind one could argue that although it may not occur in the near future

the Declaration has the potential to become a binding instrument if enough states comply with it in a

consistent manner. Once could look at the Declaration as a form of master document that reinforces

rules and provisions that already are recognized and establishes in other international human rights

instruments which States must comply with in a more serious and dedicated manner.

When it comes to the content of the Declaration it is positive to see that it reflects an open attitude

declaring that anyone can be an HRD, not only because everyone has the right to promote and protect

human rights but because in some way or another anyone can serve as a defender of  a  right or  a

fundamental freedom during their lifetime. Although it may be regarded as a disadvantage that there

are no qualifications for being an HR, it may also be considered as positive that the Declarations does

not deny anyone the possibility to be or become an HRD. The drafters of the Declaration most likely

understood that to set certain criteria would implicate problems because of the difficulties it would

mean to identify and categorize what types of actions and/or what type of profile an individual would

need to have in order to fit the description of what an HRD is. By focusing on the actions that individuals

do in order to determine whether those actions are in line with the notion of what constitutes the
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promotion and protection of human rights, the Declaration enables an environment of inclusion and

equality for all.

In connection to the discussion of inclusion it is important to highlight that although the Declaration is

very open in its approach to what constitutes and HRDs it also points out that HRDs can not engage in

any kind of activity and still be considered HRDs. For example, HRDs must abstain from using violent

methods to carry out their work and they have to respect and uphold the universality of human rights.

Thus, they cannot fail to comply with some human rights norms and rules just because they promote

and protect others. To ascribe HRDs responsibilities and regulations of their own can be regarded as a

positive measure to uphold the principle of non-relativity when it comes to the respect, promotion and

protection of human rights.

Returning to the issue of the legal character of the Declaration one could argue that although this is not

so strong, the Declaration serves as a tool to put greater demands on States to not only comply with

their already established obligations but to take further steps in the support and protection for those

that carry out human rights work where the State fails to do so. Looking at it from this perspective one

could argue that the Declaration can be used as a way for States to justify that they hand over some of

the responsibilities to actively promote and protect human rights to those that already engage in that

type of work, that is HRDS. Thus based on their lack of interest, willingness and/or capacity State could

in some way “benefit” from recognizing the valuable and important work of HRDs.

Following  the  idea  of  putting  greater  pressure  on  States  it  is  to  be  regarded  as  favourable  that  a

mechanism was created to monitor and  enforce the implementation of the Declaration. With risk of

portraying  a  pessimistic  picture  of  States’  compliance  with  their  human  rights  obligations,  it  is  a

conviction that without the establishment of a Special Rapporteur on Human Rights Defenders States’

respect and compliance with the Declaration would be less than it is today. Thus the mandate of the

Special Rapporteur has become indispensable, something that is believed to have come about through

the hard work of each individual Rapporteur throughout the years.

When looking at the disadvantages of the Declaration it has already been mentioned that the fact that

the Declaration is not a legally binding document makes it a “weaker” instrument of international law,

consequently not bringing strong demands on states to respect and comply with its rules.

Another disadvantage of the Declaration is that since it does not provide guidelines or specific examples

of who is or can be an HRD there may be individuals who do not identify as HRDs, even if they indeed

carry out human rights work. The individual may not get familiarized with the term HRD or with the

instruments that exist on international, regional and national level for the support and protection for

HRDs. If individuals, who neither recognize themselves as HRDs or are familiar with the concept, would
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find themselves at risk for the human rights work that they do they would probably not be prone to

claim or make proper use of the tools that are available for their support and protection. In regards to

this  it  becomes  clear  that  it  is  highly  important  that  information  concerning  the  Declaration  is

communicated on all levels in society as well as on regional and international levels. The Declaration

does  recognize  this  fact  but  has  in  practical  terms  little  incentives  to  make  States  disseminate

information concerning the Declaration and the concept of HRDs.

A reflection can be made on the issue of limited description on what constitutes an HRDs since it is

believed that States could take this as an excuse for not recognizing HRDs. Although the Declaration

clearly calls on States to recognize the work of HRDs it cannot make States recognize them. This has

become obvious in the  cases of HRDs from Huehuetenango of whom none has been  recognized as an

HRDs by the State or its authorities. On the contrary it would seem that the judicial authorities have had

a complicit role in the criminal processes that have been launched against the HRDs. By portraying and

most importantly treating them as violent criminals the work of the HRDs has been de-legitimized, at

least from the perspective of the judicial authorities, leading also to further violations of their right that

may not be connected to their role and function as HRDs, for example the right to a fair trial and more.

The  non-recognition  by  States,  which  in  the  authors  view  is  one  of  the  key  factor  behind  the

vulnerability and risks that HRDs face, diminished the possibilities of support and protection that can be

provided for  individuals  and organizations  conducting  important  human rights  work.  When States

abstain from recognizing the work of HRDs they fail to live up to their positive duties which further

allows the maintaining of situations, structures, rules, etcetera that can imply hinders for the work of

HRDs. Here one could argue that regardless of whether individuals are HRDs, the state has the duty to

provide protection and assistance for those that may find themselves at risk. This is of course true but

the  kind of  support  and protection  that  an HRD may need may be  much different  than that  of  a

“regular” citizen. As explained in the introductory chapter HRDs often encounter certain kinds of risks

and exposures because of  the nature of  their  work,  which mostly consists of  opposing inequalities,

injustices and different kinds of human rights abuses. Thus for the most part they carry out their work

in conflictive situations and environments, which as mentioned makes them particularly vulnerable to

threats and risks against their lives, personal safety and integrity.

4.3 The Inter-American Commission of Human Rights

When it comes to the IACHR this body appears as a somewhat experienced and strong mechanism when

it comes to monitoring and dealing with issues of human rights violations throughout the Americas.

Through its regular visits to the State parties to the ACHR as well as through its ongoing communication
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and exchange with HRDs on ground, it stays informed and up to date with the current human rights

issues in each country and in particular themes that it addresses, such as that of HRDs. This has been

the case with Guatemala where the IACHR not only has been up to date with the overall human rights

situation in the country but in particular the situation for different human rights defenders operating

within that context. Through its reports the IACHR has called on the State to not only improve its work

to promote and protect human rights but to also create or improve tools of support and protection for

those non-state actors who also engage in human rights work.

Concerning the HRDs from Huehuetenango, the IACHR has given them attention through its 2016 report

on the situation for human rights in Guatemala. As noticed in most of the cases in chapter 3 the IACHR

has not made recommendations to the Guatemalan government concerning these particular cases but

by mentioning them in its report it reveals that it is aware of them and also monitors their current state

as well as their development. Even if the attention given by the IACHR does not lead to specific and

concrete measures its monitoring shows that there is an interest in these cases and to some extent also

support for them at a regional level.

Following the issue of the practical aspect of the IACHR it has been described that the body provides

assistance to victims of human rights violations, including HRDs, through its complaint mechanism. The

measures that are taken within that framework, whether it be a friendly settlement between the parties

to the complaint or it be referral  to the IACtHR for further investigations, the IACHR is clearly not

reluctant to take practical measures in the support for improved protection of human rights and for

those that defend them. Furthermore, it has proven to be a body that is proactive, always creating or

developing  different  measures  and  systems  to  improve  its  assistance  to  victims  of  human  rights

violations, to HRDs and/or the overall human rights situations in different countries. The mandate and

status of the IACHR is thus difficult to disregard and even if such efforts were made, for example by a

State or a private actor, one would only have to recall that the role and function of the IACHR is based

on rules and provisions established the ACHR, which being a binding instrument must be followed by

those State that have agreed to ratify it.

If one looks as the disadvantages of the IACHR it appears that the IACHR was created by the OAS as an

internal organ with certain authority, although much less than that of its highest organs. As described

in chapter 2 the IACHR has mandate to issue certain measures, for example interim and precautionary

measures, with the purpose of calling on states to provide support and protection for individuals and

organizations who find themselves at risk. However, the IACHR can not itself carry out the work to

implement its recommended measures and has to rely on the willingness of the States to do so. Thus

despite having grounds in an instrument, the ACHR, that indeed is of binding character the IACHR does
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neither possess the ability or the power to ensure that the States follow its recommendations. One could

then draw a conclusion that if a State really is reluctant to comply with its human rights obligations it

would not matter how many of recommendations, reports, precautionary measures or other types of

measures that the IACHR decides on.

4.4 The Inter-American Court of Human Rights

Being a body that has legal jurisdiction over States the IACtHR naturally possesses greater power than

that of the IACHR. This is reflected through its mandate to investigate and rule over States in cases

concerning  for  example  human  rights  violations.  Its  rulings  can  and  do  consist  of  binding

recommendations  and  demands  on  States.  In  regards  to  Guatemala  the  Court  has  received  and

presented verdicts against the State on more than one occasions. In chapter 2 reference was made to

the  case  “Human Rights  Defender  et  al.  Vs  Guatemala”  in  which  the  Court  ruled in  favour  of  the

plaintiffs,  that  is  the  concerned  HRD  together  with  family,  and  demanded  that  the  Guatemalan

government take all necessary measures to not only repair the plaintiffs for the human rights violations

that  they had suffered but  that,  if  possible,  also  punish those who were responsible for  such acts.

Furthermore, the Court also requested from the State to establish public policies in order to provide

adequate and effective support for HRDs and in particular protection or HRDs at risk. Being a relatively

new  sentence  it  is  difficult  to  reflect  on  and  analyse  the  State’s  compliance  with  this  last

recommendation by the Court. That recommendation is namely interesting because it unites provisions

and requirements made by for example the Declaration on HRDS with the authority of the IACtHR to

demand them from States. Thus in this sense the Declaration on HRDs, which from the beginning was

said to be an instrument that also could assist regional human rights system is having an important role

and function through its application by the IACtHR.

Furthermore, when it comes to the rulings of the IACtHR, they and also its advisory opinions can serve

as precedent and guidelines for future decisions in similar cases. This can both have positive and a

negative implication because a ruling in one case in which the IACtHR does not find that a human rights

violation has been committed could affect the ruling in another case where a human rights violation

indeed has been committed.  On the contrary,  a ruling that is in favour of  victims of human rights

violations could serve as a tool to reach a verdict in similar cases in an easier and faster way.  

When it comes to the disadvantages of the IACtHR one can mention that unlike national courts who

have the power to order actual punishment for individuals who have committed crimes such as prison

or measures of reparation, the IACtHR lacks the practical ability and the power to do so in regards to the

States  over  which  it  has  jurisdiction.  It  can  for  example  order  States  to  take  certain  measures  to
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compensate  victims  of  human  rights  abuses  and  to  ensure  that  such  violations  do  not  repeat

themselves, however it has no supranational authority to which it can turn to ensure that States comply

with its  orders  and recommendations.  Thus,  although States  have given the IACtHR jurisdiction in

accordance with norms and rules of international law it is limited to the power that it can actually use

over States.

In line with this one can reflect on the recommendations made by the IACtHR to Guatemala from which

it  has  requested  to  design  and  implement  national  mechanisms  to  provide  practical  support  and

protection for  HRDs.  The requirement can be seen from the perspective that since the Court  lacks

practical power to ensure that the State complies with its human rights obligations as established in

different  international  and regional  mechanism it  must  repeatedly  ask of  the State to do so.  Thus,

although this type of requirements on States could be seen as an effective tool to put pressure on States

to  incorporate  rules  and  provisions  laid  down  in  for  example  the  Declaration  on  HRDs  into  their

national legal frameworks and structures, the Court recognizes on some level its own limitations in

regards to jurisdiction and power.

4.5 Resolutions adopted by the Organization of American States in support for human 
rights defenders

The subject of resolutions can be tricky, at least in the authors perspective. As explained in chapter 2,

resolutions  are  mostly  adopted  as  non-binding  instruments  whose  purpose  it  is  to  illustrate  the

aspirations of an intergovernmental body or individual States to address and handle certain issues in a

more  satisfying  way.  As  also mentioned in  chapter  2  it  is  important  to  look  at  the content  of  the

resolution, that is its language, what requirements it does and the extent to which it does it, as well as

the context in which it was created.

In regards to most of the resolutions adopted by for example the IACHR in the subject of HRDs, the

resolutions consist of a language that could be considered as “weaker” than that used in international

treaties, as for example the ACHR. The resolutions of the OAS mostly “call”, “recommend” or “urge”

States to take certain measures to improve the support and protection for HRDs whereas in binding

international instruments the language mostly used is “the State shall” and so on. This is not to say that

for example OAS resolutions are of less relevance, importance and impact on the OAS member States.

One has to keep in mind that they have been created and adopted within this system and thus have

received some level of support from the member States. Furthermore, as mentioned in chapter 2 some

resolution, as for example AG/RES 1818 from 2001, lead to practical measures taken by the OAS or its

internal  bodies,  in  this case creation of  a  “Human Rights  Defenders  Unit”  tied to  the IACHR.  Thus
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through resolutions practical measures can be reached on a regional level for the enhanced support and

protection of the work of HRDs throughout the Americas.

4.6 EU guidelines on the support and protection for Human Rights Defenders

When it comes to the EU Guidelines these can be a tool for not only EU citizens but also citizens of so

called third countries,  which is  a  reflection of  its  inclusive,  international  character.  Thus,  this  is  a

valuable complement to other tools on regional and international level which HRDs can make use of.

Furthermore, the guidelines provide not only normative support and protection for HRDs but can also

be the basis for practical assistance to HRDs. EU Missions can for example raise concerns regarding

HRDs at risk with local authorities.

When it comes to its content the Guidelines provide quite precise examples of which types of actions

that HRDs can engage in as part of their role and mandate. This gives a more precise view of what it

could mean to be an HRD, which in turn creates greater understanding of not only their work but also

their  role and mandate from an individual  perspective.  In this  manner the guidelines truly fill  the

function of guiding not only HRDs in their mission but also actors who perhaps are new to the subject of

HRDs or who are about to engage in work to provide support and protection for them.

Furthermore, the Guidelines are not afraid of seeing the promotion and protection of HRDs from a

political perspective. As mentioned in chapter 2, the document explicitly states that its aim is to work

towards the protection of human rights defenders outside of Europe in an effective way, through the

Common  Foreign  and  Security  Policy  of  the  EU. Thus  rather  than  looking  at  Guidelines  from  the

perspective of international law one could look at the instrument from a strictly political point of view

through which it could be powerful tool if referred to and used in a purposeful and consistent manner.

Following this idea, one could see as an advantage that EU Missions are already in place in the so called

third countries and thus must not ask for permission to get “access” to the countries. Since part of their

general  assignments  is  to  write  periodic  reports  concerning  the  human  rights  situation  in  their

accredited countries, it is easier for them to get first-hand information and in-depth knowledge of the

situation  for  HRDs  that  operate  within  that  context.  This  not  only  allows  them  to  easier  identify

situations  where  attention  is  needed  but  since  diplomatic  relations  are  already  established  the

addressing of issues concerning HRDs could result in positive actions by the states to provide support

and protection to HRDs.  

On the other hand, to refer to the Guidelines as a political tool is to also recognize that political and

other types of interests could influence the use of the Guidelines by different EU Missions. Since the

primary role and mandate of EU Missions is of political character, addressing HRD related issues before
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the host country could affect the diplomatic relations in a negative and thus EU Missions could be

reluctant to address and actively work for the support and protection for HRDs if that could threaten

diplomatic relations with the host country. Moreover, the actual implementation of the EU Guidelines

by EU Missions is difficult to monitor since much of it could occur as part of quiet diplomacy. How

would  it  then be  possible  for  the  general  populations  and the  HRDs  to  know whether  EU Mission

actually do address issues concerning HRDs with local governments.

In the case of Guatemala EU Missions have made some efforts to address and work with certain human

rights, as explained in chapter 2. However, when it comes to issues concerning HRDs such actions have

been limited, apart from the Joint Declaration that was issued by the EU Heads of Mission accredited to

Guatemala. When it comes to the role and function of the Filter Group this is very important since

through it organizations and HRDs can have a space to raise concerns and require attention to specific

situations for HRDs, for example threats and risks that they face. However, the participation of civil

society in this forum depends on the willingness of the Group to include them and furthermore the

guarantees that the Group will address issues brought before it with local authorities are limited, again

because of political assessments that the EU Missions must make as part of their diplomatic relations

with the government. Moreover, to gather information concerning the work of the Filter Groups is

difficult due to the fact that the Group functions through the holding of closed-door meetings whose

content are not disseminated for the public. Although this group could be very effective in its work to

improve support and protection for HRDs in Guatemala it is difficult to assess and analyse due to its

closed nature.

To  conclude  the  discussion  concerning  the  EU  Guidelines  one  could  say  that  however  direct  and

effective they can be when applied by for example EU Missions in Guatemala, they do not constitute a

binding instruments of international law. Furthermore, their implementation depends to some extent

on the willingness of the individual EU Missions to implement them.

4.7 Concluding reflections on the cases of human rights defender from Huehuetenango

In regards to the situations for the prosecuted HRDs from Huehuetenango it appears that no instrument

or mechanisms has been able to protect the HRDs from criminal prosecution and most importantly from

incarceration. As already reflected one could see the non-recognition of the individuals as HRDs as an

important  reason  to  their  submission  to  such  measures.  How  relevant,  valuable  and  effective

international and regional instruments as well mechanisms may be they are limited in their authority

and ability to prevent for example the criminal prosecution of HRDs, at least in the cases of HRDs that

have been examined in this study. The simple reason for this is the restriction that such instruments
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and mechanisms have to have practice actual authority over States. Furthermore, if measures are taken

within a state in accordance with national rules and regulations then it would seem that the State has

neither carried out an on-sight apparent human rights violation or allowed other actors to do so.

Now, if measures are taken towards HRDs that are apparent human rights violations, such as arbitrary

arrests and detentions and prison sentences based on poor legal basis then international and regional

mechanisms can get approach the State in a justified way. This has actually happened in the case of

Guatemala, although not so much with the concerned HRDs apart from Saúl and Rogélio who can be

considered as beneficiaries of a statement made by the UN Working Group on Arbitrary Detention in

2012. In other cases,  the IACHR and the IACtHR have approached the State with recommendations,

requirements  and demands but  still  HRDs suffer  from acts  of  criminal  prosecution and grave risks

towards their life and personal safety as well as integrity.

As  IACHR  has  highlighted,  the  limitations  of  the  work  of  HRDs  not  only  affects  them  but  their

immediate surroundings as well as society as a whole. How could defenders continue defending if they

are aware of the dangers that exist for promoting and defending the rights of others and themselves? It

is a personal conviction that there is no HRD in Guatemala that is not highly aware of the dangers that

exist when being an active promoter and defender of human rights. All individuals in the mentioned

cases have been aware of this fact, either before or during the course of their work. Still  they have

chosen to continue their path of promoting and defending human rights, which shows the level  of

conviction that these individuals have for the protection of the lives and the natural surroundings of all.
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