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Introduction 

“Nobody falls in love with a single market”. These words are attributed to Jacques 

Delors, one of the most influential Presidents of the European Commission (Fer-

nández 2001, p. 128). The European Union (EU) was founded with the aim to pre-

vent further wars and continued in order to enhance trade and economic growth. 

However, as Delors was aware, the European project lacked a firmly rooted support 

among its peoples (Lewin 2015). Despite the attempts to construct a European “na-

tion” with for example a European flag and a national anthem, the EU still lacks the 

popular emotional support (Fernández 2001). As openness turned into a buzzword 

and the critique of the so-called democratic deficit of the EU was voiced again 

around the turn of the century, it would therefore have been difficult for the EU to 

argue that public access to its archives and record depositories should be denied; 

the EU could hardly have convinced the European citizens to consider the EU ar-

chives as mainly unifying, cultural symbols (Huskamp Peterson 2002). 

The European Union and its forerunners used to have restrictive laws concern-

ing access to documents and archives (see for example Decision No 359/83; Birkin-

shaw 1997, p. 36). Since the end of the 20th century, however, the EU has made a 

turn in the direction of transparency and freedom of information. In 2001, the Eu-

ropean Parliament and the Council of the European Union passed Regulation (EC) 

No 1049/2001 (hereinafter the Transparency Regulation), which states that public 

access to documents strengthens democracy and ensures that the administration is 

perceived as more legitimate and more accountable to the citizens.  Access should 

therefore be promoted to the fullest possible extent (paragraphs 2 and 4). On the 

other hand, access to historical European archives is considered important since it 

allows the citizens to enjoy the European cultural heritage (Valtysson 2012).  

The overarching aim of my master’s thesis is to discuss the role of the accessi-

bility of EU documents for the democracy in the EU and create an image of the 

interplay between political ideals and realities in this field. The research questions 

are presented more in detail on page 27. However, to help the orientation of the 

reader, a short summary of the aims and empirical basis of this thesis follows here. 

Through an investigation, which primarily deals with the decisions of the European 

Ombudsman, I have identified cases where access has been denied despite the Om-

budsman’s recommendation to the contrary (that is, cases that the Ombudsman 

closed with a critical remark). This material is analysed through analytical induc-

tion. The aim is to find out whether there are any common denominators in the cases 

where access has been denied, what arguments the EU institutions used to justify 

the refusals and whether the attitude to openness in the Transparency Regulation 

corresponds with that in the cases. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31983S0359:EN:HTML
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The Transparency Regulation itself is also used as source material. The aim is 

to find out how the EU presents itself, its ideals and aims. A text analysis will help 

me to reach an answer to these questions.  

Through an analysis of how the EU presents its access policy as well as cases 

where access was denied without valid reasons according to the European Ombuds-

man, the aim of this thesis is to capture something of the area of conflict between 

ideals and reality in this field. In the concluding discussion, I consider which con-

clusions we can draw from the empirical research and further discuss the role that 

access to archives and documents can play with regard to the democracy in the EU. 
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Background 

This chapter begins with a short historical backdrop that provides a historical con-

text to the issue of the accessibility of the EU archives. It concerns the archival 

developments in the European countries during the 18th, 19th and 20th centuries. The 

emphasis will be on the accessibility of archives. Then the focus changes to the EU; 

a short overview of the Union and its peacebuilding possibilities, democratic prob-

lems and policies regarding transparency follows. The aim is to put the EU access 

policy in a socio-political context and show how the archival changes were influ-

enced by the political development. The next part describes the concept “accounta-

bility” and what role it plays or could play in a democratic society. Finally, the last 

part of this section contains a very brief overview of the current situation and of 

recent EU developments with regard to freedom of information. 

A Brief History of the Archives in Europe 

To speak of the European archives in terms of homogeneity would be false. Up to 

the founding of the European Union and the organisations preceding it, the conti-

nent had not experienced any political, juridical or economic unity (Duchein 1992, 

p. 14). The following part therefore tries to give the reader an idea of the general 

developments in the European archival sector during the 18th, 19th and the 20th cen-

turies. It will not apply to all EU states. 

The functionality of any archive is and was dependent on its users, and the Eu-

ropean archives were no exceptions. Historically, the frames were usually set by 

the state or by the form of government. The archives in the pre-modern states should 

aid the public administration and above all those in power. They were generally not 

accessible for the researchers or for the people (Saarenheimo 1997, p. 57–58). The 

ideas of the Enlightenment, however, would slowly change this situation. The belief 

that the human being was in essence reasonable, that she would be able to think 

freely and critically was incompatible with the censorship and the information mo-

nopoly of the state and of the church (Frängsmyr 2016). At least some of these 

thoughts were implemented in the world’s first Freedom of the Press Act including 

a freedom of information legislation, passed 1766 in Sweden (Nordin 2015, p. 11; 

29–30). Another, perhaps more famous, example is the major archival changes that 

followed the French revolution. Through a law passed in 1794, the documents of 

the revolutionary government as well as those produced during the ancien régime 

were pronounced public property. All citizens of France were entitled to access 

them (Saarenheimo 1997, p. 59; Duchein 1992, p. 17–18). 
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However, the development of the archival accessibility was no linear or 

straightforward process. There are examples of archivists who considered the ar-

chives more in terms of the common good and right to accession. Even so, these 

ideas were still of rare occurrence (Saarenheimo 1996, p. 59–60). 

During the 19th century, the link between the archives and the governmental 

institutions was generally weak. Transfers could be delayed, or maybe never took 

place at all. In a few countries it remained that way almost until the Second World 

War. However, most countries had founded public records offices or other archival 

repositories for comparatively new records and documents by the mid-19th century. 

As a consequence of this development, different ways of dealing with documents 

and records emerged (Duchein 1992, p. 188–19). 

One of the main points which marked the diversity of the European archival 

traditions was the attitude to openness and accessibility. In a few countries, the gen-

eral rule was that any citizen should be allowed to access the documents in the 

archives. In others, access was limited; special permission was needed and a severe 

control enforced (ibid, p. 21–22). 

The 20th century was a time for societal change in many ways, which of course 

also affected the perception of archives. The more open and democratic society that 

developed in many countries in the course of the 20th century required a new and 

different kind of archive. Countries with very different archival traditions needed 

to adapt to the views, needs and requirements of a democratic society (Norberg 

2002, p. 11). 

The Second World War marked a clear divide in the archival field. The war 

economy made it necessary for the states to intervene in society on a larger scale 

than previously and the post-war social programs increased their sphere of activi-

ties. This development resulted in a vastly increased amount of governmental doc-

uments. In order to deal with the situation, a deeper cooperation between the archive 

holders and the archive repositories evolved.  

During the interwar period and the post-war era restrictions were lessened. 

Transparency and openness increased in many European countries. It is uncommon 

today that access is restricted for more than 30 years (Duchein 1992, p. 22; Saaren-

heino 1996, p. 69). On the contrary, many countries have freedom of information 

legislations (Freedominfo 2016). 

Thus, European archives have long been characterised by a great variety of ar-

chival laws, traditions and opinions (Duchein 1992, p. 14). However, this situation 

is now slowly changing, at least within the European Union. The processes of po-

litical decision-making on national levels are increasingly embedded in the political 

contexts and legal frameworks of the EU. The development of at least partly com-

mon legal structures, rules for copyright and the formation of the Data Directive are 

just some points that influence the functioning of archives within the union (Norb-

erg 2002, p. 7). Currently, a new EU Data Protection Reform is about to be 
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launched. When the new Regulation is adopted it will replace national laws in the 

area, also constitutional ones, which will be another step to harmonise the archives 

and records management in the EU. 

A Short Overview of the History of the European Union 

As we have seen in the previous section, the archival developments in Europe were 

linked to socio-political changes; the archives have developed in interplay with the 

surrounding society (cf. Körmendy 2007). In the next part we move over to a short 

historical summary of the EU and show that the accessibility of the EU archives 

reflects the development of the EU itself. 

In the aftermath of the Second World War, the federalist idea of achieving last-

ing peace through the means of a supranational organisation gained followers again. 

Key agents such as Jean Monnet and Robert Schuman in post-war Europe imagined 

that a federation with more authority than the previous League of Nations would be 

the way to secure this goal (Lewin 2007, p. 40–43). The first step towards this aim 

was in the realm of business. The French government suggested that the entire coal 

and steel production of the former enemy countries France and Germany should be 

placed under a shared authority consisting of independent individuals from both 

states chosen by the respective governments. This organisation would also be open 

to other European states. Economic integration was considered as a way to secure 

peace, and that the coal and steel production was the first area of economic integra-

tion was no coincidence. Since both of these product were vital to the war industry, 

the goal of the European Coal and Steel Community (ECSC) was to make a war 

between France and Germany financially impossible (ibid, p. 46). ECSC was surely 

not a federalist’s dream; the organisation had limited powers. Nevertheless, it was 

the first supranational organisation to which European governments transferred cru-

cial tasks and powers (McCormick 2011, p. 54). 

However, this proposal would not have had the support of the people. With 

reference to Giandomenico Majone, Leif Lewin notes that the European integration 

was set in motion by stealth. Since the people was not prepared to accept integra-

tion, the trick was to move forward without drawing much attention to it. This is 

usually referred to as Monnet’s method (Lewin 2015, p. 55–56). It is presumably 

the first sign of the democratic deficit of the EU (the term is discussed in detail in 

the next section). 

 The next step towards European integration was the European Economic Com-

munity (EEC), lasting 1955-86. Simultaneously, the European Atomic Energy 

Community (EURATOM) was founded. During the time of the EEC, the organisa-

tion among other developments expanded its membership beyond the six founding 

countries. Economic and social policies were harmonised, new institutions founded 

and the EEC sought to create a common market (McCormick 2011, p. 54–55). As 

non-federalist politicians, such as Charles de Gaulle or Margaret Thatcher, gained 
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office in influential countries, however, the development slowed down (Lewin 

2015, p. 58-60). To be able to proceed, the French federalist Jacques Delors used 

Monnet’s method, that is to wheedle the development in the wished for direction 

while avoiding greater political questions of a more philosophical nature (ibid, s. 

60–61). Instead, Delors emphasised the European project’s advantages for trade and 

economic growth (Lewin 2007, p. 52). 

From the 1970s, onwards, there have nevertheless been efforts made to supple-

ment the economic developments with a symbolic dimension. The attempt to create 

a partly constructed western European identity connected to the EU led to the con-

struction of a European flag, national anthem, passport and driver’s license. The 

creation of a European identity was intended to give the EU the popular support 

that it lacked (Fernández 2001, p. 128). By 1986, the EEC was renamed the Euro-

pean Community (EC). During this time, the opinion that a single European market 

was not achievable without a single currency was raised. This idea was controver-

sial, since it would mean a loss of national influence over the national monetary 

politics. Furthermore, it was perceived as an important symbolic step. However, the 

development towards a unified Europe was not straightforward. Even though the 

citizens now had direct but limited political representation in the European Parlia-

ment (hereinafter the Parliament) most decisions were taken by technocrats or na-

tional leaders, while many Europeans knew but little about it. 

During the 1980s and 1990s the dismantling of the Berlin Wall and the failure 

to prevent the Yugoslav Wars started to bring the question of political integration 

back on the agenda. The Treaty of the European Union (also known as the Maas-

tricht Treaty) was signed in 1992. The Treaty needed to be ratified by twelve mem-

ber states. However, while the French just narrowly accepted it, the Danes rejected 

it altogether. After subsequent changes in the Treaty, Denmark accepted it in a sec-

ond referendum. It was, indeed, one of the first signs that ordinary Europeans started 

to ask critical questions about the European cooperation. 

The Maastricht Treaty introduced several changes. Among others, the EU’s in-

fluence was carried into new areas. EU citizens were granted new rights and an 

indistinct European “citizenship” was created. Furthermore, the Parliament re-

ceived increased powers (McCormick 2011, p. 59–64). Since the 1990s, moreover, 

the EU has expanded in the direction of Eastern Europe. Many countries have aban-

doned their national currencies for the Euro. However, the first attempt to pass an 

EU constitution was rejected in national referendums. Many of the elements of the 

failed constitution were nevertheless put in a new treaty – the Treaty of Lisbon 

(ibid, p. 70–71). As this text is written (spring 2016), the political situation and 

discussion regarding EU issues are tense, which makes it difficult to draw conclu-

sions with regard to the future cooperation. 
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The Democratic Deficit 

Much of the EU criticism has concentrated on the question of the Union’s demo-

cratic deficit. McCormick (2011, p. 104) defines it as “… the gap between the pow-

ers of European institutions and the ability of European citizens to influence their 

work and decisions”. The deficit exists in several shapes. Firstly, the Parliament is 

the only democratically elected institution. However, it has but limited powers; it 

cannot pass new laws or raise revenues and it can only hold the European Commis-

sion (hereinafter the Commission) accountable to a certain extent. Secondly, the 

rights of EU citizens’ vis-à-vis the EU institutions are generally not very extensive. 

Thirdly, Europeans cannot make themselves heard regarding the appointments to 

the Court of Justice (hereinafter the Court), although the Court often defended the 

cause of individual Europeans. Fourthly, the majority of the meetings of the Council 

of Ministers are not open to the public. Furthermore, the Commission is only liable 

to limited public accountability. There is seldom opportunity for citizens to take 

part in the discussions preceding the decision-making processes of the Commission. 

Finally, in the meetings of the European Council, national leaders reach decisions 

on important issues without having to refer to their voters. In many of the older EU 

countries for example, the decision to join was taken over the citizens’ heads (ibid, 

p. 105–106). Previously, also the lack of a freedom of information-legislation and 

the impossibility to access EU documents were part of this critique (Tallberg 2013, 

p. 176). The democratic deficit is thus part of a barrier between the EU and its citi-

zens, which has undermined the relationship of trust that is necessary in order to 

make a democratic system work (McCormick 2011, p. 105–106). 

Lewin points out that the democratic deficit existed already when the ECSC 

was founded. Moreover, it was even a condition for its foundation. With reference 

to Fritz Scharpf, Lewin notes that if the development by stealth should be able to 

continue, the politics were not allowed to be too visible (Lewin 2015, p. 70; Scharpf 

1999). As Sverker Gustavsson (2014, p. 39) points out, since the financial crises in 

2008, citizens have started to perceive that what is decided on the EU-level will 

affect their daily lives. Lewin adds that development through Monnet’s method thus 

does not seem like a possible way to proceed anymore (Lewin 2015, p. 70–73). 

The Transparency Regulation 

In this part, the text returns archival questions and addresses the legal basis of the 

accessibility of the EU archives. This topic should be understood in the context of 

the EU’s political development. 

There is a joint legal basis for the archives and records management of the in-

stitutions and organs of the European Union, but they still have each their charac-

terising traits. Therefore, each organ or institution has its own Archives Service, 

which deals with the documents and records during their whole lifecycle or until 
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they are transferred to the Historical Archives of the European Union (HAEU) (Eu-

ropean Communities 2005, p. 3; European University Institute 2013). However, EU 

and its forerunners do not have a long history of openness and open archives. The 

first step was taken in 1983. In that year, Decision No 359/83 of the ECSC was 

taken and in the same year Regulation No 354/83 of the EEC and EURATOM was 

adopted. Both stated that public access to the historical documents should be 

granted 30 years after their creation. 

As the legislative powers of the EU expanded into new and wider areas, the 

critique on the Union’s democratic deficit was raised again. The EU therefore rec-

ognised the need for increased openness of the EU administration. The first EU 

document on transparency concerning non-historical documents is part of the Maas-

tricht Treaty. This document states the positive consequences of transparency for 

democracy and trust. In 1993 the Council of the European Union and the Commis-

sion agreed on a Code of Conduct (93/730/EG) regarding access to EU documents. 

During this time, each institution was considered to have a free choice as to what 

extent it wanted to grant access requests. When the Transparency Regulation was 

adopted in 2001, however, transparency was given an important position (Donati 

2011, p. 33–35; European Ombudsman 2006; cf. Greenwood 2007, p. 3). The Reg-

ulation is valid for the EU bodies, but not for its member states. The first paragraphs 

emphasise the advantages of transparency for democracy and states that decisions 

should now be taken as openly as possible. The Regulation also has exceptions, 

however. Public access shall be refused where disclosure could harm public interest 

concerning public security, military issues, international relations and economic 

policies (article 4.1). Moreover, when commercial interests, court proceedings and 

legal advice and the purpose of inspections, investigations and audits need to be 

protected (article 4.2). Access to internal documents shall furthermore be refused if 

the decision-making process of the institution would be seriously undermined 

through disclosure. The same exception applies after the decision has been taken. 

However, if there is an “overriding public interest in disclosure”, the documents 

should nevertheless be made accessible (article 4.3). Moreover, the Regulation 

states that any member state may request the EU not to grant access to a document 

originating from that state unless the state has consented to its disclosure (article 

4.5). However, if only a part of a document is covered by an exception, the rest of 

the document shall be disclosed (article 4.6) (Transparency Regulation 2001). 

Many of these exceptions are rather arbitrary and the formulations are indis-

tinct. However, the Court has in several cases interpreted the Regulation in a way 

that rather enhances transparency then secrecy (Dahllöf 2015, p. 6). For example, 

in the joined cases C-39/05 P and C-52/05 P Sweden and Turco v Council (2008), 

the Court states that the risk that disclosure would undermine a protected interest 

must be “…be reasonably foreseeable and not purely hypothetical” in order to jus-

tify non-disclosure (paragraph 43). 
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The next section describes the practical implementation of the Transparency 

Regulation. First the text addresses the role of the European Ombudsman and sec-

ond the process of requesting access to EU documents. 

The Role of the European Ombudsman 

Since this study deals with the cases in which access to documents was denied de-

spite the recommendation of the European Ombudsman, a brief introduction that 

explains the Ombudsman’s tasks and functions is necessary. 

The European Ombudsman provides help to individuals, companies and asso-

ciations who face different kinds of problems in their dealings with the EU institu-

tions. His or her role is also to serve the public by assisting the EU bodies to enhance 

the quality of their services.1 The Ombudsman can open a case when a complaint 

about alleged maladministration has been made, but he or she can also do so on 

his/her own initiative. 

Generally, the Ombudsman first tries to reach a friendly solution that is a win-

win situation that satisfies both parties. Whilst the outcomes are usually good for 

the complainant, friendly solutions seldom lead to a systematic change to benefit 

the public interest. The next stage would usually be a draft recommendation. These 

are published on the Ombudsman’s website and the Ombudsman can also draw 

public attention to the case in other ways. If the institution rejects the draft recom-

mendation, the Ombudsman would close the case with a critical remark. In 2013, 

80 percent of the cases where maladministration was found were closed with a crit-

ical remark. The Ombudsman remarks, however, that generally there has been im-

provements. The EU institutions replies to the Ombudsman are more constructive 

then they used to be (European Ombudsman 2014d, p. 3–5). 

The European Ombudsman also publishes an annual report on the develop-

ments of the year. The last annual report is from 2014. The most common complaint 

that reached the European Ombudsman in that year concerned openness and the 

right of access to documents. This has been the case for several years, when circa 

20–30 percent of the cases examined by the Ombudsman have been concerned with 

questions regarding this issue (European Ombudsman 2015c). 

The Process of Requesting Access to EU Documents 

In order to gain access to a document kept by an EU institution, the first step is to 

submit an application for that document directly to the institution. In the beginning 

of the process, the EU bodies have the preferential right of interpretation. Since they 

handle both the first applications and the confirmatory applications themselves, 

their interpretation will at first settle the question. If the outcome of the process is 

that access has been denied in what the applicant considers an unlawful manner, the 

                                                 
1 From 2003 to 2013 P. Nikiforos Diamandouros was appointed European Ombudsman. From October 2013 

onwards Emily O'Reilly took over the position. Thus, the Ombudsman is sometimes referred to as he and 

sometimes as she. 
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applicant must first make a confirmatory application. If the application is not met, 

he or she can choose whether to turn to the European Ombudsman or to start court 

proceedings. An appeal to the European Ombudsman would probably be the first 

choice of many citizens, since a complaint to the Ombudsman is free of charge. The 

disadvantage is that even if the European Ombudsman would take up the cause and 

issue a draft recommendation that supports the complainant’s claim, there is no 

guarantee that access to the requested documents will be granted. The Ombudsman 

can enter into a dialogue with the relevant institution and issue a recommendation, 

which might lead to the disclosure of the documents. However, he or she cannot 

change the decision of another EU institution. Therefore there is no guarantee that 

disclosure will follow, even if that is the recommendation of the Ombudsman; the 

EU institution would still be able to pursue its own line of interpretation. 

The other option would be to turn to the EU courts. The first instance is the 

General Court. After the General Court there is one option left, namely the final 

court of appeal, the European Court of Justice. The drawback of this option is of 

course that it might be very expensive (Dahllöf 2015, p. 44). Thus, not all groups, 

organisations and citizens do in reality have the same possibilities to access docu-

ments through an appeal. 

Accountability, Democracy and Freedom of Information 

In this section, the focus change to the important concepts for this thesis and how 

they are understood or applied within the current field of research. 

Accountability  

As Jacques Derrida points out, political power is intrinsically linked to the concept 

of the archive; it presupposes the ability to control information and knowledge. 

Thus, democratisation can, according to Derrida, be measured by the extent that the 

citizens are able to access the archives and participate in its activities (Derrida 1995, 

p. 4). In a democratic society consequently, the administration and the public insti-

tutions should serve the public good. Their actions should be subject to the scrutiny 

of the sovereign people, who can replace them if they choose. Records and docu-

ments are important means to ensure this control; to ensure accountability (Jimer-

son 2009, p. 246). Accountability is thus an important theme in archival theory. 

Ideas about accountability have emerged together with and embedded in socio-po-

litical and technological changes and have been influenced by a magnitude of dis-

ciplines and areas, from jurisprudence or auditing to the social sciences or history, 

just to mention a few examples. The perception of accountability in archival think-

ing has been shaped by the development history of archival science and by the pro-

fessional role of the archivist in different countries. Especially the relation between 

archivists and records managers have influenced the different national attitudes to-

wards accountability. Other themes in the discussion around accountability concern 
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“… the role of the public archival authority, the ethical standards of the archivist, 

and archivists as agents of accountability” (Iacovino 2010, p. 182). 

Accountability is tied to trust; it is a sign of transparency and openness and it 

is an antithesis of corruption, fraud or non-justifiable secrecy. In democratic coun-

tries accountability is tied to the ability to access government records (Iacovino 

2010, p. 181). The importance of records to accountability has often received public 

attention. In the EU, the resignation of the Santer Commission in 1999 due to alle-

gations of mismanagement and fraud is an example (Centre Virtuel de la Connais-

sance sur l'Europe 2012; Ahlenius 2004a, p. 18). Records in themselves can of 

course not prevent corruption, but they can make it possible to detect it (Griffin 

2004). 

It is sometimes difficult to tell whether a society is to be considered as lacking 

accountability or not. Each country has its specific laws, attitudes and cultural traits. 

In a culture of secrecy, however, where legal rights to access are not met or where 

so many exemptions exist that access is in reality denied, openness and therefore 

also accountability is under threat (Iacovino 2010, p. 181). In countries where ac-

cess to current records are limited, historical accountability still remains. Here doc-

uments can be used at a later date to redress injustices. Today’s governments and 

organisations are held accountable for their actions yesterday in at least moral 

terms, sometimes also in legal ones (Dirks 2004, p. 29). 

Outside of archival theory, however, the concept accountability might be un-

derstood in a different way. The political scientist Leif Lewin defines accountability 

in difference to responsibility. The latter is a broader concept; it implies a moral 

responsibility. A politician for example is morally responsible for the decisions he 

or she makes. Accountability is a narrower concept. It refers to the obligation of an 

agent to account for his/her decisions and actions to his/her superiors. They, in turn, 

have the power to inflict a punishment or another disciplinary cause if the perfor-

mance of the agent did not reach the expectations and demands (Lewin 2007, p. 3). 

The concept of accountability is thus not necessarily limited to questions regarding 

transparency and openness. In a democratic society, however, where the citizens 

are the superiors, information ought to form the foundation of judgement. It is dif-

ficult for an ill-informed people to decide whether the political agents perform ac-

cording to the standards or not. Therefore, public access to reliable information 

plays an important role in a democratic society. 

Accountability and Democracy in the EU? 

Democracy is today a word with positive connotations. There are naturally many 

different definitions, but many can be attributed to either a maximalist or a mini-

malist point of view. In the first, democracy is reached when all societal spheres are 

democratic. In the second, democracy is limited to the political sphere and elections. 

The works of Adam Przeworski (1991) falls within the second category. Przeworski 
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points out that insecurity is inherent in a democratic system. The leaders cannot be 

sure how long they retain power (in Ekman, Linde & Sedelius 2014, p. 20-22). 

However, both maximalist and minimalist definitions falls within the scope of 

majoritarian democracy. Although the majoritarian definition of democracy with its 

ideal of accountability and democratic procedures is the most well-known today, it 

is not the only democratic system. Lewin (2007) refers to the already mentioned 

political science scholar Giandomenico Majone, who is an advocate for the so-

called “non-majoritarian democracy”. This system is characterised by the fact that 

the government is not directly accountable to the people. “Democratic legitimacy 

is achieved instead through the quality of the decisions made – a result of expert 

direction, of governance by ‘the competent’.” (ibid, p. 56). Moreover, in non-ma-

joritarian democracy minorities are protected from the “tyranny of the majority” 

through a system that shares and limits power in several ways (ibid, p. 56; Majone 

1996, p. 285). The advantage of this political system is that the leaders can calmly 

draw up long-term plans, without having to focus on winning elections with popular 

but perhaps irresponsible promises. Legitimacy is instead achieved through making 

responsible decisions for the long-term. Lewin remarks that the system of majori-

tarian democracy should be characterised by accountability; its non-majoritan coun-

terpart has responsibility as its attribute. 

Since Majone is an advocate for non-majoritarian democracy, he would argue 

that the best way to increase EU’s democratic legitimacy would be to demand pol-

iticians to provide reasons for their decisions. The leaders would not be accountable 

through elections, but the system would nevertheless contain a certain transparency, 

since the decision-makers would need to explain their actions. Majone emphasises 

that in his opinion the EU needs more expertise and less elections (Lewin 2007, p. 

56–57). 

Memory and Evidence  

Accountability also plays a role in an extensive archival discussion about the osten-

sible opposition of the record as evidence and as memory. The record can account 

for the decisions or actions by organisations or individuals but it can also function 

as a repository of social, individual or organisational memory. Some archival theo-

rists consider these two dimensions of the record as dual. But the dichotomy of 

memory and evidence is only possible when the record’s evidential function is con-

sidered as just a juridical value. Others scholars and archivists therefore see these 

dimensions as complementary components of a record’s purpose (Cook 1997; Dirks 

2004; Iacovino 2010, p. 185). The Canadian archival theorist Terry Cook (2013) 

for example argues that the archival debate around evidence and memory has been 

characterised by a “creative tension” between these concepts. Evidence is not the 

antithesis of memory according to Cook. The concepts are intertwined. Without 

evidence, memory would be hallow and false. And evidence has no value as long 
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as it remains “pure” data. It must be put together, interpreted and given meaning – 

turned into memory – before it can be made useful. Another important point is that 

archival evidence was not created “just so”, nor are the users and archivists of today 

working in a vacuum – the role of the intervening and mediating archivist has to be 

acknowledged (ibid, p. 102-103). 

However, this dualism still defines many of the archives today, also within the 

EU. Even though these dimensions are not separated in reality, they still stand on 

different sides of a philosophical divergence concerning access to archives. Should 

accessibility be granted for the sake of democracy and accountability, because it 

enhances good governance? Or is the cultural argument more important, which 

stresses the archives unifying role as keeper of the national memory? (Huskamp 

Peterson 2002, p. 137-139).  

These aspects need not be irreconcilable, of course. Archives and record depos-

itories can enhance good governance and counteract corruption, but still hold the 

memory of the nation and its citizens. In some cases – for example the Swedish 

Freedom as the Press Act as well as the Swedish Archive Act2 – the relevant legis-

lations emphasise both the good governance or freedom of information view and 

the cultural heritage approach. When the archives are regarded as the memory re-

positories of the nation, however, the arguments used in favour of them are still 

quite diverse. One part of the argument runs that the archives make it possible to 

trace the lives of the ordinary people, to bring old injustices to light and to gain a 

better understanding of the history from below. The user does not need to be a 

scholar, he or she can just as well be an amateur historian. Access is here regarded 

as a right rather than as privilege (cf. McEwan 2003; Schwartz & Cook 2002). The 

cultural argument that Trudy Huskamp Peterson (2002) mentions is not connected 

to this kind of rewriting of history. She describes a model where the archives play 

a unifying role in the nation-state. History is considered to be a tool of national 

politics to create a past and a shared identity that will safely carry the nation-state 

into the future. Focus is mainly on older documents. They might be accessible, but 

more recent ones are not disclosed. Access is considered rather as a privilege than 

as a right and mostly granted to scholars and “real” researchers (ibid. p. 39). The 

divide between these different ways of reasoning seems to lie in the topography. 

The first line of argument is democratic and bottom-up; it focuses on the people. 

The second line is rather connected to the governing of the state; it is top-down. 

How then, asked Huskamp Peterson in 2001, can these different models or ar-

guments be used to gain support for an access policy for the EU? For a start, it 

would be difficult to create a model based on the argument of a shared culture and 

history. European culture is as diverse as the EU member states and there is not any 

long tradition of shared juridical or economic structures to lean on. European cul-

ture also lacks what Huskamp Peterson refers to as “a popular emotional pull” 

                                                 
2 Swedish: Tryckfrihetsförordningen 1949: 105 and Arkivlagen 1990: 782. 
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(2002, p. 140). The feeling of pride in and connection to the cultural heritage is still 

mainly connected to the nation-state. Gerard Delanty and Chris Rumford argue that 

European culture as well as the EU lack this pull partly because the concepts build 

on a negative definition (2005, p. 98). The EU was founded in the aftermath of the 

Second World War out of a need to prevent another war between the former ene-

mies on European ground. The perception of the necessity for the European coun-

tries to cooperate was a good starting point for the ECSC, but a bad one for creating 

a feeling of shared cultural pride and a common cultural heritage. 

However, it would be false to state that the cultural arguments are entirely ex-

cluded from the EU discourse on archives. One counterexample is the launch of the 

digital portal Europeana, where a large part of the collections of many European 

cultural heritage institutions are made accessible online. One part of the arguments 

that were used to explain the importance of the project was cultural; it concerned 

the cultural heritage and Europe’s collective memory (Valtysson 2012, p. 151–152). 

But Europeana makes older documents and objects accessible; it does not concern 

itself with the day-to-day political records. This line of argument can therefore be 

used to justify cultural heritage collections, but would hardly suffice in a discussion 

about the archives of the EU institutions (Huskamp Peterson 2002, p. 140). An ex-

ample might be the HAEU. Here the mission of the archive is stated as:  

Preserve and make accessible for research the archives deposited by EU institutions, collect 
and preserve private papers of individuals, movements and international organizations involved 
in European integration, facilitate research on the history of the European Union, promote pub-
lic interest in European integration and enhance transparency in the functioning of EU Institu-
tions. (HAEU 2015). 

The arguments made here are closer to the good governance view than the cultural 

arguments. It focuses on researchers rather than on citizens, but this is connected to 

the fact that HAEU is part of the research university EUI, that is the European Uni-

versity Institute (EUI 2013, p. 10). The documents kept in the archive are also sub-

ject to the thirty year rule stated in the Regulation No 1700/2003, article one, and 

in the Commission Decision No 359/83/ECSC, which means that the documents 

will not become accessible until after this time has passed. Thirty years naturally 

tend to bring any document out of the realm of contemporary debate and into the 

field of historical research. Although this time span as well as the diversity of the 

material would make it possible to argue that the archival holdings are part of a 

shared European cultural heritage, the HAEU has chosen not to do so. Instead their 

focus lies on promoting public interest on issues concerning European integration. 

When is Information Free? 

One important criterion of democracy is that the citizens have the opportunity to 

participate in the governing of the state. But in order to do so, the citizens need to 

be able to inform themselves of the public affairs and of the affairs of the state. 
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Therefore freedom of information is of vital importance for any democracy. Free-

dom of information consists of both passive and active aspects. The passive right is 

the right to keep oneself informed through for example newspapers, conversations 

or meetings. The latter is connected to the obligation of the state bodies to make 

information accessible and to answer information requests from the citizens (Seipel 

2002, p. 42). 

Even so, does the adoption of a freedom of information legislation also mean 

that information is free? The auditor Inga-Britt Ahlenius (2004b) remarks that the 

risk of freedom of information legislations is that decision-making processes are 

not documented or that relevant material is appraised to prevent disclosure. There-

fore, this type of legislation might jeopardise accountability. Furthermore, Lorna 

Stefanick (2011) points out that the mere existence of a freedom of information 

legislation does not warrant a culture of openness, where there has earlier been a 

culture of secrecy. If the legislators have their own agenda, or if they do not possess 

a genuine understanding of the aims of freedom of information, the change might 

be toothless. Government officials trained in a culture of secrecy may try to limit 

access to defend the status quo and their own positions, perhaps in the belief that 

they protect information from those who do not directly serve the public good. 

Stefanick also remarks that legislative changes must be financially supported and 

the officials and administrators need to receive training in the theory and imple-

mentation of freedom of information procedures. Otherwise, the situation is un-

likely to change (ibid, p. 20–24). 

However, most freedom of information advocates agree that the freedom of 

information cannot be absolute. Also in democratic states, certain information 

needs to be protected for different reasons. There is, for example, very little oppo-

sition to ambitions to protect personal data. But how and to which extent this data 

should be protected is another question entirely. The EU Data Protection Directive 

(95/46/EC) tries to create a balance between archival and democratic interests and 

the right to privacy. Preamble 73, however, allows for a national room of manoeu-

vre. Sweden, for example, stresses preamble 73 in order to be able to take the prin-

ciple of public access into consideration (Seipel 2002, p. 43). France, on the other 

hand, uses the national room of manoeuvre to maintain an extensive protection of 

personal data (Blanc-Gonnet Jonason 2006). Once again, the internal differences in 

the European archival sector come to light. It encompasses countries with very dif-

ferent views on the relationship between freedom of information and personal data 

protection. 

Currently, the EU Data Protection Reform is changing the scene. As soon as 

the ongoing political discussion in trilogue3 leads to an agreement, the final texts 

will be formally adopted. The new regulation will probably be implemented from 

                                                 
3 Trilogues are informal dialogues between the Parliament, the Council and the Commission. The aim of 

trilogues is to come to agreements concerning new EU legislations (European Ombudsman 2015d). 
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2018. Even though the legal document is not finalised yet, it is already possible to 

see that one of the main reforms will be to ensure that European citizens will have 

the same data protection rights across the EU. It will thus replace the national laws, 

also constitutional ones (European Commission 2015; The Swedish Data Protection 

Authority 2016a). 

So what implications will the new Data Protection Reform have for freedom of 

information legislations across Europe? Until the regulation is launched, it is im-

possible to be certain. However, some issues are already clear. The present national 

room for manoeuvre, for example, will disappear (Dahllöf 2015, p. 11). The reform 

will therefore have a huge impact on data protection and the accessibility of docu-

ments including personal data in the European countries. On the other hand, public 

access to documents will be stated as an exception in the new regulation, in differ-

ence to the old Data Directive. According to the Swedish Data Protection Authority, 

the change will earn the freedom of information principle a stronger position in 

Europe (2016b). The aim of the exception is to reconcile the right of access to doc-

uments with the right of protection of the personal data. These two interests stand 

on different sides of a philosophical and juridical divergence, however. The princi-

ple of freedom of information is based upon the premise that everything that is not 

expressly prohibited is allowed. The protection of personal data is based on the 

opposite reasoning. Only the statutory use is allowed, other usage is prohibited 

(Dahllöf 2015, p. 12). 
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Earlier Research 

In archival science, there has not been much research done with regard to freedom 

of information and accountability on an EU-level, although related areas have partly 

been well-covered. In other disciplines, the current state of research varies. In ju-

risprudence, for example, there seems to be a relatively extensive literature on rel-

evant EU law (for example Biasiotti & Faro 2011; Driessen 2008). In political sci-

ence there is much written about the EU, accountability and democracy, although 

not always in combination (for example Lewin 2007; 2015; Borowiak 2011). 

In archival science, there exists a relatively extensive literature concerning re-

lated areas such as the role of archives and archivists in society and archives and 

social justice, to mention a few examples (Duff, Flinn, Suurtamm & Wallace 2013, 

p. 318; cf. Gauld 2015; Jimerson 2009; Cox & Wallace 2002). Nevertheless, as far 

as I know, there has not been much empirical research done that focuses on the 

current tension and interplay between legal frameworks, ideals and processes in 

reality. To my knowledge, the archives and records management and access policy 

of the EU have received little attention from researchers of archival science. This 

indicates a research gap that I aim to fill. 

This section will first present a few empirical studies of a historical character 

and then move on to studies regarding cultural aspects and power. 

Historical Studies 

As the history and political science scholar Carl Marklund (2014, p. 143) points 

out, openness today is perceived as something positive; sometimes it is even used 

as a metaphor for the liberal, democratic and tolerant society. In a film commis-

sioned by the Swedish Institute (2008) called “Open Skies, Open Minds” with the 

aim to promote Sweden abroad, openness is emphasised as one of Sweden’s core 

values. In a historical study of the concept of openness and its manifestations in the 

Swedish debate, Marklund’s study unveils the contested field of openness, with for-

mal aspects on the one side and social norms, powers and relations on the other. 

Furthermore, the aim is to investigate which role uneven power structures has 

played and to find out how openness has been voiced and what the word has meant 

in the political debate (ibid, p. 144). The study shows that the understanding of the 

concept has changed during the last century; it has been and is still “continuously 

contested” (ibid, p. 164). Marklund remarks that there are above all two contesting 

conceptions:  the cybernectic and the libertarian. In the first, openness is an instru-

ment of accuracy, neutrality and rationality. In the second, openness is a form of 

communication; it represents the freedom to sustain conflicting views and opinions, 

also those that are not accurate. Thus, the first conception of openness concerns 

public access to governmental information and freedom of information (cybernetic) 
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and the latter deals with freedom of speech and thought (libertarian). Openness is 

thus not static, nor is it the idealistic portrayal of a certain society. It is not a door 

to unlock, but a rhetorical tool to use in the political game to lift or close down 

political discussions on sensitive matters. 

The archivist and military historian Evabritta Wallberg (2005) has studied the 

historical use of secrecy in governmental and military files. She states that the pos-

sibility to gain a clear insight into the affairs of the state has long been affected by 

the Swedish Public Access to Information and Secrecy Act.4 Documents have also 

previously been kept from the public through their classification as secret; some-

times they were also appraised and destroyed in an unlawful manner. There has also 

been a praxis of refraining from writing information down or to make sure that the 

document that contained it was never entered into the journal. Historically, the legal 

framework in itself has therefore not been a guarantee for openness (ibid, p. 62). 

The archivists Bo Hammarlund and Rune Hedman (2002) investigated, 

whether the archive of the Swedish Government Offices can be viewed as a mirror 

for the development of society. Partly is the answer, but the archive reflects an in-

complete picture. Hammarlund and Hedman show that the archive has three main 

limitations. Firstly, the documents create a one-dimensional picture as the focus is 

concentrated on the Government and the Government Offices; other actors are not 

as visible. Secondly, the archive consists mainly of documents that already at their 

time of creation were considered public. Thus, there is a lack of working materials 

or other documents that might have given an idea of the informal negotiations and 

the decision-making processes. Thirdly, Hammarlund and Hedman point out that 

there are usually no minutes of the debate in the files. More commonly, the discus-

sions are summarised in the minutes of the decision. This makes it impossible to 

follow the discussion that led up to a certain decision (ibid, p. 106). 

Cultural Aspects and Power 

However, also other issues can influence the freedom of information. The archival 

theorist Proscovia Svärd (2014) has shown that information culture plays a major 

role in determining how accessible government records are. In her case study re-

search about three municipalities, one in Belgium and two in Sweden, countries 

with similar legal frameworks with regard to freedom of information, she found 

huge differences. In Sweden the employees of the municipalities were generally 

aware of their role for democracy and openness. The administrative routines sur-

rounding the accessibility were functional. In the Belgian municipality, on the other 

hand, there was a lack of awareness about the role of records in a democratic soci-

ety. The record managers had not received any training to enhance their understand-

ing of this issue and there were few functioning routines for accessibility and ad-

                                                 
4 Swedish: Offentlighets- och sekretesslagen 2009: 400. 
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ministration, which meant that records were often handled in personalised infor-

mation systems and that they could easily get lost or else be handled in an unlawful 

manner. Thus, a legal framework does not guarantee openness, unless it is paired 

with an adequate information culture.  

Globally, the Open Society Institute and the Open Society Justice Initiative 

conducted a comparative study in 2006, where it investigated how well Freedom of 

Information legislations function. More exactly, it enquired into how the govern-

ments in fourteen countries responded to requests for public access to documents. 

The countries were South Africa, Spain, Armenia, Bulgaria, Peru, Chile, France, 

Ghana, Mexico, Kenya, Macedonia, Nigeria, Romania and Argentina. Over 1.900 

requests were made for information that the public bodies could be expected to 

hold. As far as possible, requests for classified information were avoided. After the 

statistical research was completed, the research team followed up the result with 

interviews with the personnel at the governmental office to ask them why they de-

nied disclosure. Finally it also analysed the treatment of the applicants (Open Soci-

ety Institute 2006, p. 9). The report drew several conclusions. Firstly, it found that 

countries with freedom of information laws granted a wider access compared with 

the countries without such a law, or those with merely administrative provisions. 

Secondly, transitional democracies outscored established ones. On the other hand, 

the established democracies made more information available on their own accord. 

Thirdly, people from vulnerable minorities were granted access to fewer documents 

than people who presented themselves as business men and women, journalists or 

NGO-members. Fourthly, the answers were inconsistent. A request for the same 

documents could be denied once and allowed the next time. In many cases the gov-

ernmental offices did not respond to the requests. However, when they did explic-

itly refuse access, it was rarely in writing. Finally, European countries were char-

acterised by a greater percentage of responses than countries with less longstanding 

traditions of freedom of information legislations (ibid, p. 11–14). Thus, even in 

countries with freedom of information legislations, the real availability and acces-

sibility of non-classified information vary considerably. 

On the EU-level, the journalist Staffan Dahllöf (2015) has published a report 

on the accessibility of EU records in cooperation with the Organization for Euro-

pean Interstate Cooperation. Dahllöf’s aim was to find out how accessible EU-

documents are in reality. By use of a sampling method, Dahllöf chose three exam-

ples from three different political areas and tried to get access to the relevant docu-

ments. The examples concerned whether the EU should be able to impose their own 

taxes, the relationship between the EU and Saudi Arabia and whether it was possi-

ble to see the extent of and access the correspondence of the President of the Euro-

pean Commission Jean-Claude Juncker. In the first two examples, access requests 

and then confirmatory applications were made. Access to the documents were 

partly granted, but the documents that were finally disclosed did not contain much 
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new information. However, the reasons that the EU institutions gave for their deni-

als makes it possible to see approximately which kind of information the non-dis-

closed documents contain. In the third case, the question was sent via e-mail to three 

different offices, since it was unclear who the questions should be directed to and 

since it took a long time before an answer came. When it did come, it stated, that in 

theory it was possible to receive access, but that President Juncker's correspondence 

is not registered as a category of its own. The applicant should instead tell the Com-

mission what he or she is interested in, and the Commission itself would then iden-

tify the relevant documents (ibid, p. 37). 

The cultural scientist Bjarki Valtysson (2012) has dealt with another aspect of 

access to EU archives. Through a discourse analysis of the formal documents that 

preceded the construction of the digital archive and library Europeana (where Eu-

rope’s cultural heritage is made accessible online), he contrasted the discourse with 

the actual usage of Europeana. The discourse featured opinions that Europeana 

brought European collective memories together, that culture is at the heart of the 

European integration as well as the ambition to mould the project to the age of the 

Web 2.0. It therefore gives a view of the values imminent in the founding of Euro-

peana. However, there are hardly any ways for participatory use and user-generated 

content. Europeana is thus characterised by a top-down approach with place mainly 

for the ‘right’ knowledge (ibid, p. 151–152, 167–168). 

After this introduction into the relevant historical developments and theoretical 

concepts, the next section discusses the theoretical framework, the foundation of 

the research as well as the methodology of this study. 
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Theoretical Framework and Methodology 

This section first describes the theoretical foundation of the research. Then the re-

search questions as well as the source material is presented. Finally, the methods 

and the methodology are described. 

Theoretical Foundation 

This master’s thesis is written from an archival scientist’s perspective and the re-

search will therefore be embedded in the theories and viewpoints of that discipline. 

Archival science has got no long research tradition to lean on. It is young and inter-

disciplinary and retains the near connection to the archivist profession. What was 

earlier a distinctively practical area, however, has during the last decades developed 

into a research-based field of knowledge and an independent academic discipline. 

Even so, what is the theoretical foundation of this fresh discipline? The archival 

theorist Terry Eastwood argues that archival theory aims to “… generalize about 

the nature of archives in order to set the intellectual framework for method and 

practice. The starting point of theory is to determine the characteristics common to 

all archives.” (1994, p. 129). Moreover, he also stresses that archives and archival 

documents play an important role in social relations (ibid.). Archival theory is 

thereby placed in the midst of society, built on a foundation that encompasses both 

evidence and memory. In a later text, Eastwood defines archival science as a “… 

body of knowledge concerned with understanding and treating archives” (2010, p. 

3-4). Thinking about the nature of archives is, according to Eastwood, the essence 

of archival science. Even so, archival scientists have needed to acknowledge that 

questions regarding the nature, purpose and role of archives are embedded in a his-

torical context. Different theories and models were developed as responses to dif-

ferent historical challenges and problems. And today’s discourse about the interplay 

of memory, evidence and accountability is interwoven in the wider societal discus-

sion about memory and forgetting, accountability and public trust (MacNeil 2010, 

p. xii). 

My starting point will be that of archival theory and archival science. There are 

many interpretations of these concepts. Thus, a short definition will be necessary. 

Archival theory is in this thesis defined as a way to think about archives and to use 

the concepts and the terminology of archival science as a frame for these thought 

processes. This does not imply that archival theory will be restricted to include 

solely archival theories and concepts. Instead the archival theory lay the foundation 

for the future reasoning. Archival theory is embedded in the framework of archival 

science. Archival science is defined as the theories, methods and institutions that 

the scientific community has built up for communication and research.  
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However, the research does not solely include concepts and literature from ar-

chival science; it is rather the starting point for a reasoning that includes texts, re-

search and concepts founded in other disciplines. Especially, this thesis owes many 

of its influences to political science, in particular where questions concerning ac-

countability and democracy are discussed. 

Theories and Definitions 

In the social sciences it is common to differ between theories of the so called middle 

range and grand theories. Middle-range theories are usually based on empirical re-

search and aim to explain a certain phenomenon, as opposed to grand theories, 

which tries to account for whole systems or societies (Bryman 2002, p. 17). To my 

mind, these approaches do not necessarily exclude each other; instead they can both 

bring something to the understanding of a certain phenomenon. However, the the-

oretical foundation of this thesis lies in the middle-range; Leif Lewin’s reasoning 

about accountability and responsibility on an EU level provides the theoretical 

framework for this thesis. It should be remarked that Lewin’s work deals with 

choice in politics generally and how politicians can be held accountable since they 

have the possibility to influence or even direct the political development. It includes 

many different examples and the EU is just one of them. Concerning the scope of 

this thesis, however, solely Lewin’s work with regard to the EU is used. 

So far, two slightly different definitions of “accountability” have been men-

tioned in this thesis. The first is the archival science definition, where records and 

information play a vital role in order to deal with injustices and hold those respon-

sible to account (Iacovino 2010, p. 181). In Lewin’s (2007) view, accountability 

refers to a system where an agent must abide by the rules and aims prescribed; 

otherwise, there will be consequences. Responsibility on the other hand is a wider 

concept, which refers to an individual who accepts the practical as well as moral 

consequences for his or her actions (p. 4-5). My definition of accountability lies 

somewhere between the two; it is a way to hold individuals or governments ac-

countable for their actions in a democratic system. However, it would not be possi-

ble to do so without access to information. Real accountability presupposes the 

availability of reliable information. Furthermore, it is necessary to define what de-

mocracy alludes to in this thesis. This term refers to majoritarian democracy, unless 

otherwise stated. 

Additionally, three clarifications are necessary. The first is with regard to the 

term ‘document’. Since the EU itself does not differ between records and docu-

ments in the source material and since the term can furthermore refer to the infor-

mation contained in the material itself, the term documents is in this thesis used in 

this wide sense to avoid confusion. Secondly, the term “archive” is used for both 

archives and record depositories. Thirdly, ‘openness’ and ‘transparency’ are used 

as synonyms throughout this thesis.  



 27 

After this description of the theoretical framework of this thesis, the next sec-

tion presents the research questions.  

Research Questions 

The overarching aim of this master’s thesis is to discuss the role of the accessibility 

of EU documents for the democracy in the EU and create an image of the interplay 

between political ideals and realities in this field 

Firstly, I examine which image of the access policy of the EU is presented in 

the Transparency Regulation. I aim to find out how openness is presented, which 

image of the EU is conveyed and what different values are outlined. Secondly, I 

intend to find out how accessible the archives of the EU really are and whether the 

Transparency Regulation provides the citizens of the EU with the openness, trans-

parency and accountability that it vouches for. Thus, I look into several cases where 

access has been denied, despite the recommendation of the European Ombudsman 

to the contrary. I examine if there any common denominators in the cases where 

documents have not been made accessible and how the EU institutions justified the 

denials. How may these cases be interpreted? Furthermore, I ask to what extent the 

attitude of the EU represented in the source material corresponds to the values and 

ideas stated in the Transparency Regulation. Thirdly, the aim is to bring the research 

findings of the first two parts together, to reveal the tensions and interactions be-

tween self-representations and ideals on the one side and the practical, political re-

ality on the other. 

Source Material 

For the first part of the research, the Transparency Regulation itself is used as 

source. For the second part of the research, the main sources consists of the docu-

ments produced by the European Ombudsman concerning access to documents. The 

material of interest here are cases that are closed with a critical remark, which 

means that the Ombudsman issued unsuccessful recommendations on public access 

to documents. At present, 67 such cases are being investigated by the Ombudsman 

according to the Ombudsman's website. Since the process from complaint to settle-

ment can take several years, it will not be possible to include any of these cases in 

the research. Currently, it is also impossible to know whether these cases will be 

closed with a critical remark or not. The focus therefore lies on the cases closed 

with a critical remark in the years 2010–2015; there are 30 cases that answer this 

description. Out of these 30 cases, only 15 were deemed relevant for this research 

(see page 38–41). 

The time frame 2010-2015 was chosen in order to highlight an at least compar-

atively present state of the transparency of the EU. Earlier cases would also have 

been of interest, but in order to comply with the timeframes given, cases closed 

prior to 2010 were excluded.  
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It is important to point out that the scope of this research is solely cases that are 

closed with critical remarks. Cases that are closed with remarks and cases where no 

maladministration was found do not constitute a part of the empirical material. It is 

thus important to emphasise that this research will not give us a complete picture. 

Each case is represented by documents that contain the decision of the Om-

budsman. For around half the cases, also the draft recommendations of the Om-

budsman are available. Furthermore, many cases have summaries. In one of the 

cases, a special report is available.  

It is important to point out, that although the Ombudsman gives an account of 

both the institutions’ and the complainants’ arguments, the original documents that 

the parties sent in to the Ombudsman will not constitute a part of the source mate-

rial. 

Methods and Methodology 

Methodology 

Since the aim of this theses is to provide answers to questions concerning “why” 

and “how”, qualitative research is the more suitable option. In difference to quanti-

tative research, qualitative research is based on the idea that the social reality is not 

objective and readymade, but on the contrary created and formed by the social ac-

tors. It is therefore interpretative (Bryman 2002, p. 34–35). Qualitative research 

should create an understanding of social interaction and the contextual meaning of 

phenomena. It aims in various ways to capture processes, interactions and phenom-

ena that cannot be described through numbers (Rennstam & Wästerfors 2015, p. 

13). Since my research is situated between ideals, legal frameworks and socio-po-

litical reality, a qualitative research design is more likely to promote new insights 

and findings. 

A qualitative angle is usually associated with inductive reasoning, where theory 

is created out of the empirical findings (Bryman 2002, p. 35). Where deductive 

reasoning aims to verify or remodel already existent hypotheses through empirical 

research, inductive reasoning has a more open approach to the data and how it could 

be interpreted. Since the aim of this thesis is not to verify any hypotheses, but rather 

to develop an understanding for the material and create an interpretation on that 

basis, inductive reasoning forms the foundation for the research. 

Primarily two methods are used to analyse the material. The first is a text anal-

ysis, which is applied to the Transparency Regulation. The second is analytical in-

duction, a method that share many similarities with grounded theory. Analytical 

induction is used for the cases. The text analysis as well as the analytical induction 

are part of an overarching methodological approach. In the following, I therefore 

discuss more generally what needs to be considered during the research process. 
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Then the particulars of the text analysis are described. Finally, a presentation of the 

analytical induction follows. 

The methodological approach is based on the research procedure outlined by 

Jens Rennstam and Davis Wästerfors (2015). They argue that most qualitative re-

searchers encounter similar problems. The first problem is the issue of creating an 

order in disordered material. The second problem deals with the representation of 

the data. All data cannot be brought up for discussion; the researcher needs to em-

phasise certain aspects and bracket others. The last problem deals with authority in 

the scientific community and the need to contribute to the discussion through lifting 

the relevant and new aspects. Rennstam and Wästerfors emphasise that three ac-

tions are central to overcome these problems: sort, reduce and argue (ibid, p. 12). 

The most common way to sort the data is to divide it according to a topic of 

interest or a reoccurring theme (ibid, p. 69). Furthermore, Rennstam and Wästerfors 

stress that the researcher should spend time with the material, get to know it and 

learn to notice the special or just original details. Thus, the researcher will be able 

to avoid a sorting biased by stereotypes (ibid, p. 87). 

The next step is to reduce the material. The aim is to emphasise the data that 

represents the material in an accurate manner and bracket the rest. The result should 

evolve out of a dialogue with the material. The material has to lead the researcher, 

but not in an uncommented or uncritical manner; a dialogue should evolve between 

the researcher and the data. 

Finally, Rennstam and Wästerfors argue that the theoretical conclusions should 

be drawn though the data and with the data; the data is material to think with and 

through. Empirical findings should therefore be turned into theory (ibid, p. 138–

139). 

Text Analysis 

Texts are central on all levels in a modern society. They are influential since they 

play an active part in shaping how people think about public affairs, about society 

and about what a good or bad society looks like. But texts also exert influence over 

how people view differences between other societies and their own and the rela-

tionships between different groups (Boréus 2015, p. 157). Therefore there are good 

reasons to study different texts and text genres in their socio-political contexts. Con-

sequently, many forms of text analysis have evolved in the social sciences and in 

the humanities. The text analysis of this thesis is of a rather general nature, but 

nevertheless modelled after the questions asked. Inspired by the table of research 

questions developed by Kristina Boréus (ibid, p. 172–173), I divided the research 

questions into questions and sub question, as follows: 

What assumptions are made? 
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What arguments are used? What is the thesis and the antithesis? In which way does 

the text try to persuade the reader? 

What image does the European Union create of itself with regard to questions con-

cerning openness? 

What implicit values are there? 

The approach therefore includes that what in classical rhetorical studies is referred 

to as logos, ethos and pathos. Logos is the reason conveyed in an argument or state-

ment. Ethos captures how the sender wants to present him or herself. Pathos finally 

refers to how the sender tries to convince his or her audience (ibid, p. 163). 

Analytical Induction 

Analytical induction is a research logic that is connected to the three activities (sort, 

reduce and argue) mentioned in the methodology-section. It is a processual method. 

The point is not to formulate the conclusions based on all cases simultaneously. 

Instead the researcher should sort the cases or material so that the simpler cases 

come first and that the degree of complexity then rises with each case. The aim is 

to formulate a theses or an explanation through an intense contact and interaction 

with the data (ibid, p. 93). According to Jack Katz (2001), the aim of analytical 

induction is to step by step redefine a social phenomenon. In the end, the researcher 

should have reached a perfect balance between the explanation (“so called “explan-

ans”) and the object of that explanation (“explanandum”). 

The preparatory work for the process of analytical induction consist of two 

stages. The researcher first needs to mark all the data concerning a certain phenom-

enon and then sorts these data according to their degree of complexity. Then the 

research process begins: 

The researcher starts with skimming through some of the least complex examples 

and formulates a first theory or explanation on this basis.  

Then the researcher reads these cases more carefully, whereupon the first explana-

tion will need to be reworked.  

The researcher then carefully studies the next cases, which are slightly more com-

plex than the first ones. The explanation will need to be reformulated again. 

The definition of the topic of the study might also change.  

The research process continues. 

Cases that contradict the first attempted explanation (so called “negative cases”) are 

especially valuable. The aim of analytical induction is not to create a collection of 

confirmatory cases; it is to seek out the contradictions, inconsistencies and varia-
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tions in order to develop a theory of rising complexity and relevance. The investi-

gation continues until there are no negative cases left. During this process, also the 

explanandum could be redefined. In this way, difficult cases could fall into the 

scope of the explanans or be resituated outside the issue of the research (Rennstam 

& Wästerfors 2015, p. 93-95; Katz 2001). 
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Empirical Findings 

This section first presents the first part of the source material – that is, the Trans-

parency Regulation itself – and in dialogue with the research question and the liter-

ature describe what conclusions can be drawn from it. This part is followed by the 

second part of the empirical research, which deals with the cases where access to 

EU documents was denied despite the recommendation of the Ombudsman to the 

contrary. These cases will be discussed one by one, but in the context of the other 

cases. As in the first part, the research questions and the literature presented in the 

earlier sections serve as a backdrop as well as a tool to interact with and help to 

interpret the data. 

Text Analysis 

The Transparency Regulation consists of two different parts. The first is a preamble 

and the second contains the actual articles. The first part describes the reasons for 

the change of law and on what foundation the new Regulation is constructed, both 

in a juridical and in an ideological sense. It also has a summarising character. The 

second part consists of the 19 articles of the Regulation. Thus, the second part di-

rects how the Regulation should be implemented, what exceptions there are and 

what rights citizens have to request access and to file an appeal in case their requests 

were not met. Generally, the first part of the text is of greater interest in order to 

answer some of the research questions: What image does the European Union create 

of itself with regard to questions concerning openness and responsibility? What 

values are conveyed? The analysis therefore focuses on this part rather than on the 

actual articles of the Regulation. 

The following analysis is outlined in accordance with the questions presented 

in the methods section above. Consequently, it first addresses the assumptions made 

in the text. Secondly, it outlines what arguments are used, identifies the thesis and 

the antithesis and shows how the text tries to persuade the reader. Thirdly, the ques-

tion of what self-image the sender (EU) creates is addressed. Finally, I investigate 

what values are implicit in the Transparency Regulation. 

The first part of the Transparency Regulation is divided into 17 paragraphs, 

where each paragraph either presents one reason to adopt the Regulation or im-

portant issues regarding its implementation (see below). Many paragraphs also con-

tain an assumption regarding the ideals or the functioning of the EU, whereon the 

reason for the decision is based.  
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I begin the analysis with a summary of the assumptions in the preamble of the 

Transparency Regulation. The following text is thus not a quote from the Regula-

tion, but a summary of the content of each of the paragraphs in the preamble: 

1. The Transparency Regulation marks a new phase in the cooperation among the 

peoples of Europe.  Decision-making processes are now/ are now to be as open, 

transparent and close to the people as possible. 

2. Openness is in itself good, since it enables the citizens to experience a closer 

participation in the decision-making processes. The administration is also per-

ceived as more legitimate, more effective and more accountable. Openness 

therefore strengthens democracy. 

3. The European Council had already earlier emphasised the need of greater open-

ness. The EU institutions had prior to the implementation of the new Regulation 

started to improve the transparency of their legislative processes. The Trans-

parency Regulation strengthens these initiatives. 

4. The purpose of the Regulation is to secure the right of public access to EU doc-

uments to the fullest possible extent and to lay down the limits and principles. 

5. The Regulation should aid as guidance also regarding public access to the docu-

ments of the organisations preceding the European Union, since these forerun-

ners are not covered by any regulation that covers the right of access to docu-

ments. 

6. The institutions’ decision-making processes are already effective. It is possible 

to keep this effectivity also when a wider access to documents is granted. Ac-

cess should especially be granted in cases where the institutions act in their 

legislative function. 

7. The right of access also applies to documents concerning the joint foreign and 

safety policy of the EU as well as cooperation in the areas of police work and 

criminal law. At the same time, it is important for each institution to uphold the 

security rules. 

8. All EU bodies should abide by the principles of this Regulation. 

9. Documents that contain sensitive information should receive special treatment. 

It should be regulated how the Parliament should be informed of the content of 

these documents. 

10. To promote openness, the institutions should grant access to documents created 

by the institutions themselves as well as documents that they receive. Unless 

prior agreement has been obtained, any member state may request that access 

to document originating from that state should not be granted. 
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11. In principle, all documents should be made accessible. In practice, however, 

private and public interests need to be protected. The institutions should also 

be able to protect their internal discussions and negotiations. The protection of 

private data should be regarded. 

12. All rules that concern the question of access to documents should conform to 

this Regulation. 

13. An administrative procedure with two steps should be developed, as means to 

ensure that the right of access is respected. It should also be possible to file a 

complaint to the Ombudsman or to go to court. 

14. Each institution should inform the citizens about the new regulation, educate its 

staff on how to help the public to exercise their rights and make a register of 

the documents accessible. 

15. The aim of this Regulation is not to change national legislations. However, since 

the cooperation between the institutions and the member states is built on mu-

tual trust, it is obvious that the member states will not try to prevent a proper 

application of the regulation and will respect the institutions’ security rules. 

16. The Regulation does not affect the application of the right of access to docu-

ments that the member states, the judicial authorities and the investigative bod-

ies already possesses. 

17. Each institution shall prepare special directions concerning the right of access 

to the documents of the institution in its rules of procedure. Prior decisions re-

garding the right of public access to documents produced by the EU bodies or 

its forerunners as well as the rules of secrecy regarding the Schengen docu-

ments should if necessary be changed or abrogated. 

This is the end of the preamble of the Transparency Regulation. The adjoining sec-

tion presents the actual articles of the Regulation. The preamble, however, is of 

special interest, since the Commission makes several political and value-based 

statements there: The Transparency Regulation marks a new phase in the European 

cooperation – it makes the EU more democratic and accountable. Decision-making 

processes are now or are now to be as transparent as possible (paragraph one). Alt-

hough the Regulation is presented as something quite new, it is still based on a work 

that was already in progress (paragraph three). In principle, everything should be 

made accessible, but reality forces the EU to protect certain interests (paragraph 

eleven). The relationship between the member states and the EU institutions is built 

on trust. This means that even though the member states have a say in the decision 

whether a document should be disclosed or not, they would not use their influence 

against an adequate application of the Regulation (paragraph fifteen). 



 35 

The preamble thus describes the aims as well as the consequences of the Trans-

parency Regulation. Especially the first two paragraphs are crucial. These two de-

scribe the ideal, whereas the other paragraphs rather deal with the practical impli-

cations of that ideal and the requirements needed to reach it. Therefore, we find the 

theses in this part of the text. 

(1) The second subparagraph of Article 1 of the Treaty on European Union enshrines the con-
cept of openness, stating that the Treaty marks a new stage in the process of creating an ever 
closer union among the peoples of Europe, in which decisions are taken as openly as possible 
and as closely as possible to the citizen. 

(2) Openness enables citizens to participate more closely in the decision-making process and 
guarantees that the administration enjoys greater legitimacy and is more effective and more 
accountable to the citizen in a democratic system. Openness contributes to strengthening the 
principles of democracy and respect for fundamental rights as laid down in Article 6 of the EU 
Treaty and in the Charter of Fundamental Rights of the European Union. (Transparency Regu-
lation 2001) 

There are at least two theses in the text. Firstly, the text states the assumption that 

the Transparency Regulation marks a new phase in the cooperation among the Eu-

ropean peoples. Decision-making processes are or are to be as open, transparent and 

close to the citizens as possible. The text then supports this thesis with, for example, 

paragraphs four to six and ten to fourteen (see above). When the readers see that 

the first statement is founded in an ongoing process that institutionalises a proce-

dure that enables them to enjoy the openness that the Regulation promises, they 

would presumably be more willing to consider EU more legitimate and open then 

they perhaps did before. The later paragraphs therefore function as arguments for 

the thesis. However, the emphasis is on the benefits for the citizens, not on the ben-

efits for the EU. As a matter of fact, the text rarely refers to the first part of the 

assumption, that is that the implementation of the Transparency Regulation is said 

to symbolise a new phase of cooperation between the peoples of Europe. However, 

the assumption signalises that a stronger EU does not exclude openness. As 

Marklund (2015, p. 143) points out, openness has become an emblem for the mod-

ern democratic and liberal society; the concept is appealing. However, Marklund 

shows that there is a difference between openness as a description of a given soci-

ety, as an ideal and as a tool in political rhetoric. In the Transparency Regulation, 

the concept is used mainly in the political rhetorical sense to attribute the attractive 

idea of openness to the European cooperation. 

Secondly, the Transparency Regulation states that openness has a value in it-

self, since it enables the citizens to participate more closely in the decision-making 

processes. The EU administration will be perceived as more legitimate, more effec-

tive and more accountable to the citizens. Thus, openness strengthens democracy 

and the fundamental rights of EU citizens. This assumption is supported through 

paragraph four, ten and fourteen (see above). Curiously, however, although this 

thesis is expressed in an idealistic language, the remaining paragraphs just implic-

itly refer to it. The contrast between the idealistic language of paragraph two and 
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the exact language of the forthcoming paragraphs is such that they would be less 

likely to work as arguments for the thesis. However, the assumption is very expres-

sive in itself. It is also important to keep in mind which kind of text it is; it lays 

down the principles of a regulation that the EU needs to conform to. Although the 

preamble does not contain the actual articles, it is still not the right medium for 

exaggerations or all too generous promises. 

The antithesis is not as simple to find, since it is not mentioned explicitly. It 

cannot be the protection of certain interests, sensitive information or personal data. 

That non-disclosure of such documents should be allowed is stated as well as justi-

fied in paragraphs nine and eleven. No, rather it must be the opposite of the trans-

parency; a closed administration and decision-making processes marked by se-

crecy. In other words, the antithesis reminds of the so called democratic deficit of 

the EU which was presented above. The literature suggest that there exists a con-

nection between the adoption of the Transparency Regulation and the loud criticism 

of the democratic deficit (Donati 2011, p. 33; European Ombudsman 2006; cf. 

Greenwood 2007, p. 3). The antithesis thus reminds of the critique of the function-

ing of the EU before the Transparency Regulation was passed. The Regulation is 

thus presented as an important step away from the democratic deficit and towards 

a more open EU. 

So how does the text try to persuade the reader? As already established, it starts 

with two paragraphs that set an ideological and lofty note. It is emphasised that the 

European cooperation enter a new phase and that this new phase is characterised by 

an increased openness from which the citizens benefit. The adjoining paragraphs 

then describe how this situation should be realised. The text balances between 

measures that should promote such ideals and measures that should restrict them – 

natural considering that we deal with a regulation. The pathos of the text may indeed 

be characterised by exactly this balance between the ideals on the one hand and the 

responsibility on the other. Paragraph eleven is a good example: 

(11) In principle, all documents of the institutions should be accessible to the public. However, 
certain public and private interests should be protected by way of exceptions. … (Transparency 
Regulation 2001). 

This cautious formulation stands as a contrast to the idealistic language of the first 

two paragraphs (quoted above). As is sometimes the case with laws or regulations 

with a high symbolic value (for example the American or German constitutions), 

the first sentences captures the underlying idea, before the actual implications are 

described. The beginning thus also speaks to the emotions, not just to the intellect. 

The exact and practically binding formulations follow later. 

The question of how the text tries to persuade the reader is closely related to 

the question of the ethos; how the EU portrays itself. Once again, the ethos is not 

explicit, as usual in this kind of text. Therefore, we have to look beneath the surface. 
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As established in the theoretical part, the EU was criticised prior to the adoption of 

the Transparency Regulation for a lack of openness and democratic deficits. The 

Regulation therefore marks an important step for the EU, at least symbolically. 

When the EU emphasises why openness is important and states that from now on, 

decisions are or are to be taken as close to the citizens as possible, that criticism 

serves as a backdrop. Through the Transparency Regulation, the EU presents itself 

in a new way, in contrast to the image of the EU as closed and secretive. On the 

other hand, it keeps the image of the EU as a realistic and responsible organisation 

that makes competent and well-founded decisions. The way paragraph eleven 

(quoted above) is formulated is suggestive. It grants explicitly that there is a differ-

ence between ideal and reality; even though the EU wishes to conform to the ideal, 

reality demands exceptions to be made. Thus, EU creates an ethos of an organisa-

tion with ideals, but one that does not let those ideals make it lose contact with 

reality. It portrays an organisation that has changed what was bad and kept what is 

good and is now responsible and accountable at the same time. 

Again, we have to call to mind which kind of text we deal with. It is not an 

introspection of the EU, but a regulation. Therefore, the EU is not free to formulate 

the text quite as it chooses. Nevertheless, through specific formulations and through 

the values that the Regulation expresses, it is still possible to draw conclusions with 

regard to the ethos of the sender. 

Since the aim of the text is to outline a new regulation, it is obvious that at least 

the official position of the legislators must be that the change is for the better. As 

we have observed earlier, the Transparency Regulation is presented as an important 

step away from the image of the closed and secretive EU administration. The values 

and presuppositions that substantiate the claim of the necessity to renew the proce-

dures in this area must therefore be in line with the Regulation itself. Openness is 

thus pictured as an important value. There is no need to look for implicit statements; 

the advantages of openness are clearly and explicitly stated. Both the advantages 

for the citizens – who may enjoy a closer participation in the decision-making pro-

cesses and a strengthening of the respect for democracy and fundamental rights – 

and for the EU itself are stated in his manner. The main benefit for the EU would 

be to ensure that the administration is perceived as more legitimate, accountable 

and effective as hitherto. Thus, it is not connected to direct practical benefits for the 

EU itself, but the advantages lie in how it is perceived from the outside. However, 

these values are contradicted in the actual articles, where sometimes rather arbitrary 

exceptions are outlined (for example 4.2 or 4.3). 

Finally, the arguments and reasons given in the Transparency Regulation are 

founded in the view that archives are necessary since they enhance good govern-

ment. The Transparency Regulation is based solely on this type of arguments in 

difference to cultural lines of reasoning. As we have seen in the backdrop section, 

it would have been difficult to argue for an EU access policy on the basis of a shared 
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cultural heritage. As Huskamp Peterson (2002, p. 140) points out, the EU lacks the 

“emotional pull” that such arguments would require. With older documents origi-

nating from the different member states it might be a possible line of argument 

(Valtysson 2012), but EU has presumably not enough emotional support from or-

dinary Europeans to raise the documents produced in the EU’s services to the status 

of cultural heritage. Instead, the new Regulation emphasises the concept of open-

ness. Openness is thus being linked to European integration and to benefits for the 

individual citizens. It marks an important step away from the democratic deficit, at 

least symbolically. 

The Cases 

Introduction 

In the years 2010–2015 thirty cases concerning a breach of duties relating to article 

23 of the European Code of Good Administrative Behaviour (ECGAB), which 

deals with requests for public access to documents, were closed with a critical re-

mark. Such a situation occurs when the Ombudsman has found instances of malad-

ministration. It can mean that access was denied without valid justifications, that 

the process around access was handled in an inadequate manner (for example that 

the time limits were exceeded without valid reason), that the EU institution in ques-

tion was unwilling to enter into a dialogue on the subject et cetera. 

That no critical remark was made is however not necessarily a sign that all is 

well. The Ombudsman does not close a case with a critical remark when a friendly 

solution has been reached (but this does not necessarily mean that there was no 

maladministration to begin with). The processes are often very time consuming. 

The restriction of the time frames for this thesis on the years 2010–2015 thus means 

that the cases were closed during this time. Some of them were opened before 2010. 

Likewise, cases that were opened during this time frame but still not closed before 

the 31th of December 2015 are not part of this research. 

A critical remark can be made with regard to one or several parts of a complaint. 

In cases, for example, where the complaint concerns denied access to documents 

and where these documents or some of them, were disclosed during the process, the 

Ombudsman can still convey a critical remark concerning other issues, for example 

that the time frames stipulated in the Transparency Regulation were infringed.  

The first part of the interpretation of these cases was to create an overview of 

what kind of critical remarks there are. After having gone through the cases for the 

first time, I divided them into three groups according to what critical remark the 

Ombudsman had made. The first category consisted of the cases that had been 

closed with a critical remark since access to documents or information in those doc-

uments had been denied. The second group consisted of the cases where the critical 
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remark had been issued since the stipulated time limits had not been met. The third 

category consisted of cases that had been closed with critical remarks due to other 

reasons. Of these categories, the first one was the largest, with fifteen cases out of 

thirty. The third group was the second largest with twelve cases. Thus, the second 

group was the smallest, with seven cases. This group, however, consists of the sec-

ond largest separate reason for a critical remark, since group number three was con-

stituted by numerous reasons.  

Three cases had critical remarks that fell within the scope of several different 

categories. Thus, the critical remarks were thirty-four in total, although there were 

only thirty cases. 

Diagram 1. Critical remarks made by the Ombudsman with regard to article 23 ECGAB. 

Diagram 1. Critical remarks made by the Ombudsman with regard to article 23 ECGAB. 

This thesis explicitly concerns access to documents. In compliance therewith, I re-

duce the source material to the cases that fell within the first category above and are 

therefore of relevance for the research questions. 

The next stage was to find out what arguments the EU bodies used to justify 

their decisions. The first step was to create an overview, similar to the one described 

above. Again, I went through the now fifteen cases to identify what explicit argu-

ments the EU institutions had used. On the basis of the material, I constructed sev-

eral different catch-all categories. Although these categories do not reflect the com-

plexity of each case, they still give the reader an idea of the arguments that the EU 

bodies use. The categories were usually formed on the basis of the arguments used 

by the EU institutions throughout or, where applicable, after the draft recommen-

dation of the Ombudsman. In many cases, however, the same or at least very similar 

arguments were used both before and after the draft recommendation. At the same 

time, some arguments were so case specific that it was impossible to separate them 
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from the case in question. Where these arguments are relevant for the aim of this 

thesis, they are discussed later. Thus, the analysis at this point was not yet in-depth, 

qualitative or interpretative; and it goes without saying that an elaborate judicial 

discussion cannot be reduced to the simple form suitable to a graph. The goal was 

the overview, not yet the profound understanding.  

Diagram2. Arguments used by the EU institutions in discussions with the Ombudsman. Number of 
occurrences for each argument. 

Diagram 2. Arguments used by the EU institutions in discussions with the Ombudsman. Number of 
occurrences for each argument. 

As we can see, the most common reason for the non-disclosure of document is the 

wish of the EU institutions to protect their decision-making processes and/or the 

legal advice that is part of this stage. The second most common argument is that the 

reasons for non-disclosure presented to the Ombudsman previously should be con-

sidered valid, even though they were rejected by the Ombudsman in his or her draft 

recommendation. This argument does not tell us much of what those arguments 

were, but it does give us a picture of to what extent the institutions are willing to 

reconsider their original position. The third most common reason for refusal is the 

wish of the EU institutions to protect other interests, for example the interests of a 

certain member state. On the fourth place comes the wish to protect commercial or 

economic interests, personal data and the opinion that the information in question 

was considered to be irrelevant, for internal use only or not meant for disclosure as 

well as arguments based on a different interpretation of the Transparency Regula-

tion. Of course, there was some difference of opinion present in all cases on how 

the Regulation should be interpreted (otherwise there would hardly have been a 
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need for the Ombudsman to look into the matter). The question is, however, how 

explicitly this is phrased by the EU institutions. Finally, the opinions that the doc-

uments in question do not fully explain the Commission's decision-making process, 

that another body is considered responsible for the issue and that the institution is 

unwilling to set a precedent are mentioned as part of the discussion why disclosure 

is considered impossible. 

In most of these cases, access was either denied or just partly granted. In a few 

cases, though, either a summary was published or a redacted copy was made acces-

sible. 

With the completion of this overview, I consider the material to be sorted in 

such a way that it is possible to distinguish more complicated cases from less com-

plicated ones. Furthermore, it is possible to see what parts of the material are most 

relevant to this research. This made it possible to exclude the rest. Therefore we 

now move on to the second part, where the cases are presented in more detail. The 

entire discussion, however, cannot be highlighted, instead focus lies on the aspects 

most relevant to this research. The less complicated cases are presented first; the 

more complicated ones follow. To begin with, focus lays on the most frequent rea-

son for denial: the protection of decision-making processes and of legal advice. 

The Protection of Decision-Making Processes and of Legal Advice 

1877/2010/FOR – Case A 

The first case to be presented is case A (1877/2010/FOR), where a non-profit or-

ganisation (NGO) active in the healthcare sector and among other tasks provides 

professionals active in this field with scientific information, requested access to 

documents kept by the European Medicines Agency (EMA). EMA refused access 

to many of these documents, but the complaint just concerns the five in the com-

plainant’s view most “unacceptable” refusals (European Ombudsman 2014a; para-

graph 3). In one of the cases, the Ombudsman found no instance of maladministra-

tion – the refusal was justifiable due to the need to protect commercial interests. In 

another, EMA refused access on the same grounds. However, the Ombudsman 

deemed that the refusal was not justifiable at the time of the request. Even so, this 

part of the complaint is now considered as settled, since EMA in the meantime has 

changed its access policy concerning this type of documents. When the complainant 

first received public access however, just half of the requested documents were sent. 

EMA explained this as a mistake. 

Regarding the disclosure of another of these documents, EMA sent 68 docu-

ments, whereof 65 were completely redacted while the remaining three also con-

tained some redactions. EMA explained this by stating that “confidential infor-

mation was redacted” (ibid, paragraph 14). When the complainant made a confirm-

atory application in order to receive a non-redacted version, EMA answered that 
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the information that the complainant wanted was part of a wider document that had 

not been a part of the original request. Thus, the complainant was at first not made 

aware of the reason for the redactions. Soon afterwards, however, the complainant 

terminated its request, since the information in the documents was no longer rele-

vant for its purpose due to recent developments in the field of medical research. The 

complainant also considered the dialogue with EMA as unproductive and time-con-

suming. As the Ombudsman expressed it “EMA’s behaviour was confused and con-

fusing” (ibid, paragraph 86). 

The rest of the alleged failures was closed with critical remarks due to the fact 

that EMA did not provide valid justifications for its decision to refuse access. EMA 

referred to the need to protect its decision-making process, but it could not give 

proper reasons why there was a reasonable foreseeably risk that disclosure could 

endanger this process. The Ombudsman also made a further remark that EMA ought 

to establish a publicly accessible register of documents (ibid). 

It is possible for the reader to distinguish several mistakes in this case that 

would have been quite easy to avoid. For a start, it was difficult for the complainant 

to identify what documents it wanted to access since there was no publicly available 

register that it could consult. It had to trust that EMA would identify the right doc-

uments. This is not ideal, since the complainant could not be sure that other relevant 

information was not withheld on purpose or through an error. At one point, EMA 

failed to inform the complainant about the reasons for the massive redaction of the 

material, without taking into consideration that receiving such material without an 

explanation could create frustration or even distrust. 

However, these rather basic mistakes seem to imply in that these failures were 

not founded in a will to deceive or to hide certain facts, but rather in an ignorance 

on how to interpret the Transparency Regulation as well as an unfamiliarity with 

open administrations. Several mistakes such as the failure to explain the extensive 

redaction of one set of documents and the failure to send all the disclosed documents 

to the complainant seem to point in this direction. Furthermore, the reasons for de-

nial are not elaborated and EMA itself also recognises that part of its behaviour in 

this case leaves it open to criticism. We must also keep in mind that the question of 

transparency is on the EU agenda only since the 1990s, that the Transparency Reg-

ulation was first adopted in 2001 and that the NGO started to submit requests to 

EMA in 2004. The tradition of secrecy was thus still close in time. The preliminary 

conclusion therefore gives at hand that the reason for the inadequate handling of 

this case side was due to a lack of experience of open administrations and ignorance 

on how to interpret the Transparency Regulation adequately. 

2293/2008/(BB)(FOR)TN – Case B 

Next in line is case B (2293/2008/(BB)(FOR)TN). It concerns a request for access 

directed to the Commission concerning documents drafted in connection with the 



 43 

Intergovernmental Conference as a pre-stage to the signing of the Lisbon Treaty. 

The complainant (an NGO) especially wanted access to documents regarding Great 

Britain’s opt-out from the Charter of Fundamental Rights. 

The Commission argued that the disclosure of the documents would harm its 

decision-making process and threaten its ability “… to receive frank and objective 

legal advice” (European Ombudsman 2012a, paragraph 8). Confidentiality, the 

Commission argued, is necessary to guarantee that the advisers would feel at liberty 

to express their views freely and independently. Disclosure would thus limit the 

Commission’s future room for manoeuvre.  

Furthermore, the Commission concluded that there was no further sign of pub-

lic interest in these documents that would outweigh its own interests. It also noted 

that in its opinion, the requested documents do not clarify the reason for the opt-

out. The Commission also added that the documents were not drafted with the in-

tention to communicate them to anyone or any group outside their own circle. Dis-

closure would thus reveal its negotiation strategy, which might endanger the out-

come of future cases. The Commission also noted that the documents did not reflect 

its opinion, but the thoughts discussed in the meetings. The purpose of the refusal 

in question was thus to protect the decision-making process in similar cases in the 

future. 

In the Ombudsman’s reply, he stressed that a three-stage examination must be 

carried through to see if one of the exceptions listed in the Transparency Regulation 

indeed applies. The Ombudsman furthermore emphasised the important role of 

openness and access to documents in a democratic legal order. Openness, the Om-

budsman stressed, is “a precondition for the effective exercise of the democratic 

rights of EU citizens” (ibid, paragraph 31). He also recalled the statement of the 

benefits of openness in the Transparency Regulation. Thus, he finds that some of 

the Commission’s argument are actually in favour of – not against – public access. 

Furthermore, a risk must be “reasonably foreseeable and not purely hypothetical”, 

in order to justify secrecy (paragraph 40). It is not enough to state in a general way 

that the interests of the EU institution in question would be harmed by disclosure – 

in that case, access to all such documents could be refused, which is clearly not the 

aim of the Transparency Regulation. Moreover, the Ombudsman could not see how 

a disclosure of these documents could threaten the Commission’s room for manoeu-

vre. He also pointed out that documents containing opinions from internal discus-

sions never need to reflect any institution’s official opinion and that the public is 

perfectly able to comprehend this fact. He added that the institution in difference to 

the complainant or applicant does know the specific content of different documents. 

It would thus form part of a good administration if also other relevant documents 

could be considered. The mere fact that a document is considered irrelevant is not 

a valid argument for refusal. 
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Furthermore, the Ombudsman noted that the Commission’s concern that advis-

ers and staff members would need to be overly cautious when expressing their opin-

ions seems to be based on a misconception of the Transparency Regulation. If a 

document contains something that could harm legitimate interests, access would be 

lawfully refused. 

The Ombudsman then made a draft recommendation, which suggested that the 

Commission should either provide access to the documents or provide valid reasons 

for its refusal. The answer to the draft recommendation was, however, for the most 

part a renewal of the old arguments. The Ombudsman thus closed the case with a 

critical remark. Before doing so, however, he noted again that the Commission’s 

behaviour seemed rooted in the fear that disclosure could set a precedent for future 

cases. He therefore once again emphasised that each case is just about the docu-

ments in question. It does not have any bearing on later requests for access (para-

graph 76). 

Some features that could be observed already in case A are present in this case 

as well. Firstly, there is an unaccustomedness to openness, which is obvious by the 

fact that the institution was unwilling to disclose the documents even though it had 

no valid arguments and the Ombudsman did not find any particularly sensitive con-

tent. Secondly, the Commission seems unsure of the proper application of the 

Transparency Regulation. In this case, it manifests itself through, as the Ombuds-

man beliefs, an unwillingness to disclose documents out of a fear to set a precedent. 

Since it does not want to disclose truly sensitive content in the future, it chooses 

secrecy now. It implies that the Commission does not look at each document sepa-

rately, but rather consider all documents belonging to a certain category in the same 

way. Furthermore, this behaviour seems to imply a lack of trust: Partly in the public, 

who it fears might not be able to properly understand a discussion protocol and 

wrongly attribute the opinions lifted in the discussion to the Commission. Partly in 

the Transparency Regulation itself, since the Commission seems to think that it 

would not allow protection of the interests mentioned there. Finally, the Commis-

sion’s behaviour in this case implies a lack of understanding for the concept of 

transparency. The point with the concept is that the citizens should be able to see 

for themselves on which foundation different decisions are being made. It does not 

mean that the citizens are simply supplied with already corrected information. 

2781/2008/(TS)FOR – Case C 

Much of the same arguments return in the case C (2781/2008/(TS)FOR), which 

concerns the access to documents regarding the unsuccessful application for EU 

funding by the complainant for an information technology project. The complainant 

sought access to the individual expert report. The request was refused, since the 

European Commission considered that disclosure would mean that experts could be 



 45 

recognised and made subject to external pressure. Disclosure could also have neg-

ative effects on the collective features of the decision-making process as well as 

risk the institution’s ability to receive complete and frank advice from experts. From 

its arguments it was clear that the Commission’s refusal was based on a view that 

it is possible to deny access to a whole category of documents, without paying re-

gard to the specific content of the individual documents. The Ombudsman noted 

that it seemed like the Commission had just determined whether all the documents 

fell within the same category. The Commission furthermore did not want to grant 

access to a redacted version, since the original document was handwritten and it 

feared that the experts could be recognised from their handwriting. However, the 

Ombudsman replied that a person’s handwriting seldom is known to a wider public 

(European Ombudsman 2013c). 

There is no need to go further into the details of the reasoning of this case. It is 

enough to notice that the main concerns stated by the Commission were not sub-

stantiated by arguments that were case specific, not merely hypothetical. However, 

there is still one aspect that needs to be highlighted. The Commission’s final com-

ment when it answered the Ombudsman’s friendly solution proposal was that an-

other reason for its refusal was an unwillingness to set a precedent for a systematic 

disclosure of such reports. The fear is the same as in case B with the difference that 

this time the fear is stated explicitly. It is another sign that the Commission does 

not fully comprehend the nature of the Transparency Regulation and how it should 

be adequately implemented. Since the Commission feared to set a precedent, it 

would also make sense to argue in a very generalizing way. If such a line of argu-

ment should be accepted, it would be possible to refuse disclosure of almost any 

document that it did not wish should enter the public domain. 

The unwillingness to grant access to a redacted version of the documents also 

seems to point in the direction of an institution that is still relatively unused to work 

in a context characterised by transparency. Since the Commission has not given any 

document-specific argument, but only general ones, it would be possible to circum-

vent the problem of self-censorship by simply redacting the names of the experts. 

The Commission, however, chose not to do so. Furthermore, it does indeed seem 

highly unlikely that the experts could be identified through their handwriting. 

2073/2010/AN – Case D 

Case D (2073/2010/AN) deals with a situation when Spain stood before the Court 

of Justice in 2005. The Court declared that Spain had neglected its responsibility to 

make sure that the waste water from the Spanish municipality Vera was dealt with 

in an adequate manner. After the infringement procedure was closed, the complain-

ant requested access to certain documents drafted in the context of this procedure. 

The Commission denied the request, since the Spanish authorities opposed disclo-
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sure. After an investigation into the case, the Ombudsman found that the Commis-

sion had acted correctly when it had refused access to the documents originating 

from Spain. However, some of the documents that the complainant sought access 

to were also drafted in the Commission’s internal work. The Commission argued 

that since those documents referred to information in the documents originating 

from Spain, full or partial disclosure would be impossible. Furthermore, it argued 

that disclosure would endanger its decision-making process. Expert and officials, 

the Commission argued, must be able to discuss freely without fear that their opin-

ions could be publicly accessible. The risk would otherwise be that they would be 

reluctant to express their opinions in writing and that discussions might take place 

outside the Commission. The Commission also argued that disclosure of the docu-

ments in this case might endanger future decision-making processes, as the Com-

missions methods, tools and actions would be disclosed. Finally, the Commission 

added that most of the documents had anyway been disclosed and that it could not 

identify any overriding public interest in the disclosure of these documents. The 

Ombudsman did not find these arguments convincing. He wanted to make a pro-

posal for a friendly solution, but the complainant did not wish it. The Ombudsman 

therefore closed the case with a critical remark (European Ombudsman 2011a). 

Although the details and aim of this case differ from the cases C and B, it is 

possible to observe that there are many similarities in how the Commission argued. 

It wanted to protect its decision-making process. Thus, it argued that that disclosure 

would endanger its possibility to receive its experts’ full and honest advice and that 

it would limit its future room for manoeuvre. Other connected fears was that dis-

closure would move relevant discussions outside of the Commission. A common 

characteristic in these cases is that the Commission seems to be worried not only 

about the present case, as it makes frequent references to the future. Although the 

fear of setting a precedent for future decisions is not mentioned either by the Com-

mission or by the Ombudsman in case D, the future nevertheless forms a vital part 

of the Commissions arguments. 

The arguments that the Commission states in this case share some similarities 

with those put forward by debaters with a sceptical attitude to openness (such as 

Ahlenius 2004b). There is a perceived risk that sensitive information would not be 

written down or that the discussions would move to informal arenas. The critics 

would argue that such a development would be a threat to historical accountability 

and that such accountability would at least be real and possible, in difference to the 

accountability founded on contemporary public records. The Commission on the 

other hand seems to fear to be less effective and to partly lose control over the de-

cision-making process. However, it is not possible to exclude the interpretation that 

another reason would be that the Commission does not wish its endeavours to be 

public until it has reached results. It wants to be judged by its decisions; not by the 

process leading up to them. 
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2502/2007/RT – Case E 

In case E (2502/2007/RT), the next case discussed, an environmental NGO re-

quested documents related to the meeting held between the former Vice-President 

and Commissioner for Enterprise and Industry Verheugen and representatives from 

the car industry, where the Commission’s new policy towards carbon dioxide emis-

sions was discussed. Part of this request was sent to Directorate-General for Enter-

prise and Industry (DG ENTR) and the other to the Cabinet of the former Vice-

President, held by the Commission. DG ENTR soon sent the requested documents 

to the applicant, but the Commission only granted partial access. During the process 

of the investigation, the Commission released some other documents, but it still 

refused to disclose others. It first gave the reason that disclosure would undermine 

its decision-making process, that is, the experts and staff members would not feel 

at liberty to speak freely, which would deprive the Commission of their full and 

honest advice. Furthermore, the Commission argued that the documents were 

drafted for internal use and reflected the discussion, not any binding decision. Dis-

closure might also threaten the Commission’s margin of manoeuvre, especially 

since the discussed proposal might be amended in the future. The Ombudsman 

stressed, however, that this fear was general, not specific or with other words rather 

hypothetical than likely (an argument that could be generalised, as we have seen 

previously). The Commission repeated to a large extent approximately the same 

arguments after the draft recommendation had been made. It emphasised however, 

that in its opinion it had disclosed all the ‘hard facts’. It must therefore have been 

the internal discussions that the Commission wished to keep confidential (European 

Ombudsman 2010a). 

There is no need to dwell longer on the particulars of this case. It is enough to 

note that the Commission’s arguments are in many points identical to those used 

previously. It is one of the older cases under discussion here, since the first appli-

cation was made already in 2007, and it shows that the Commission at this time 

might have promoted transparency as a concept, but it had not learnt how to apply 

it. In the discussion, the Commission does not seem to grasp that the public could 

also have an interest in how a decision was taken, on what arguments it was founded 

and that the public is generally able to comprehend that during a discussion between 

several parties, it is natural that different opinions should be expressed. It does not 

mean that the Commission agrees with all these views. Furthermore, the Commis-

sion does not yet seem to grasp the meaning of the conception of transparency. 

Many hard facts, for example the decisions, were made accessible also prior to the 

adoption of the Transparency Regulation. Transparency, however, ought not to just 

to highlight the what, but also the why.  
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216/2009/TN – Case F 

In the next case (216/2009/TN) the complainant is the same NGO as in case B. This 

time, the complaint concerns the Commission’s decision not to grant access to the 

background document regarding the communication that the Commission made on 

the application of Community law in the EU member states. The Ombudsman ex-

amined the material and on that basis recommended that access should be granted. 

The Commission declined. It argued that the communication was based on unre-

corded material and that the available documents thus did not completely explain 

its decision-making process. It also added that the documents may contain infor-

mation not intended for the public sphere. 

The Ombudsman answered that some of the main aims of the Transparency 

Regulation are that the public should gain insights into the functioning of the EU 

administration and to promote different points of view, including views that do not 

mirror the official position of the Commission, but still enabled the Commission to 

reach its conclusions. Moreover, the Ombudsman did not find the content at all 

sensitive or controversial and could not see how it could endanger the Commis-

sion’s ability to receive its experts’ frank opinions. 

The Commission, however, replied that it did not intend to grant access. To 

justify this decision it merely stated that it had already given valid reasons, without 

at all referring to the Ombudsman’s analysis (European Ombudsman 2014a). 

In difference to the other cases discussed above, the will to protect the decision-

making process is not mentioned explicitly in this case. It is clear, however, from 

the arguments that the Commission uses, that this is the exception on which it builds 

its case. Considering that the Ombudsman’s inspection gave at hand that the content 

was not at all controversial, however, a possible interpretation would be that the 

Commission seems rather to want to keep the control over how it is portrayed. It 

wants to decide itself which information it releases and that information should be 

packaged in a pre-controlled fashion. As Derrida (1995, p. 4) has pointed out, po-

litical power is connected to knowledge and information. Those in power have an 

interest in how they are portrayed. Through transparency, however, the institutions 

do lose some of the control over how they present themselves. That is, however, 

one of the very points of the concept.  

Furthermore, it is evident that the Commission showed an obvious unwilling-

ness to contribute to a dialogue, which would be possible to do even though there 

is a difference of opinion. Thus it would be wrong to consider it as just ignorance.  

355/2007/(TN)FOR – Case G 

The next case (355/2007/(TN)FOR) shows some similarities with case D. It also 

concerns environmental questions and documents originating from Spain. In this 

case, the European Environmental Bureau requested access to documents regarding 

the construction of a port in Granadilla, Spain. The documents partly originated 
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from the Commission and partly from Spain. The arguments that the Commission 

used at the first stage of the process was first that it could not disclose documents 

from Spain since Spain had not authorised it to do so and second that it could not 

disclose its internal documents since it would endanger its decision-making process. 

The second arguments followed the same lines as those already observed. The Com-

mission needed “space to think” (European Ombudsman 2010b, paragraph 10); it 

needed to be sure that the experts would give them their full and frank opinions and 

not hesitate to express also controversial opinions in writing. It added that disclo-

sure now would affect future similar cases negatively. The Ombudsman then 

pointed out that in order for the Commission to comply with the wishes of a member 

state, the state in question needed to give appropriate reasons with reference to the 

Transparency Regulation in order to justify non-disclosure. Furthermore he pointed 

out that the arguments used by the Commission could justify the refusal of access 

to any internal document, which is clearly not the aim of the Transparency Regula-

tion. 

At a later stage, the Commission argued that disclosure of the documents orig-

inating from Spain would endanger ongoing court proceedings. However, it failed 

to support this claim with well-founded arguments. Concerning the Commission’s 

internal documents, the Ombudsman analysed them and found that one of the doc-

uments should not be disclosed. Regarding the other internal documents he found 

that they contained no sensitive content. Thus, he noted that the Commission had 

failed to give proper reasons for non-disclosure and recommended that they should 

be disclosed. The novelty of this case it that the Commission after the draft recom-

mendation stated that disclosure would no longer harm its decision-making process. 

Consequently, it disclosed the documents (European Ombudsman 2010b). This 

marks a decided difference to the cases C, D and B. Although the arguments were 

very similar in these cases, the Commission in the present case reconsidered its 

position.  

This is an interesting episode, since the outcome is different from those in the 

cases discussed previously. How should this episode be interpreted? Was it, as in 

some of the earlier cases, that the Commission treated all documents as a category 

and limited its analysis to see whether the documents belonged within the same 

category? Did it refuse to disclose all documents since one of them contained sen-

sitive information (perhaps with the fear of setting a precedent) and consequently 

reconsidered when it was reassured by the Ombudsman’s statement that exactly that 

document ought not to be disclosed? That could be one explanation. On the other 

hand, the Commission released some of the documents already after the complain-

ant’s confirmatory application. However, the decision of the Ombudsman (2010b) 

does not contain any information on what the content of these documents consisted 

of. Therefore, it is impossible to be certain. 
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The critical remark in this case is thus based on the fact that the documents 

originating from Spain were not disclosed. The Ombudsman and the Commission 

interpreted the Transparency Regulation differently in that respect. The Commis-

sion seems to consider that its obligations end when it has asked the member state 

again whether the reasons for the refusal are still valid. The Ombudsman stresses 

that the Commission’s responsibility stretches further than that; it should have a 

genuine dialogue with the member state in order to verify whether satisfactory rea-

sons exist to justify a refusal. The Commission through its behaviour therefore in-

vokes the impression that it does not want to question the accuracy of the statements 

of a member state. There is also the possibility that cases involving documents orig-

inating from a member state contain an element of a conflicting loyalties. 

OI/8/2010/(VIK)CK – Case H 

Case H (OI/8/2010/(VIK)CK) is another case that has some special characteristics, 

but also certain similar traits. This case is an own-initiative inquiry, since the com-

plainants are not European citizens and since they also do not reside or have regis-

tered offices within the EU. The complainants had prior to the complaint received 

EU funding for two projects. A few years later, the European Anti-Fraud Office 

(OLAF) received information about money laundering, misappropriation of funds 

as well as double funding. It therefore started an investigation. After the close of 

the investigation, the complainants turned to the Ombudsman. It had three allega-

tions, whereof one was that OLAF did not disclose its Final Case Report about the 

case in question. The other allegations are not discussed here. 

OLAF denied access due to the necessity to protect individual data and privacy, 

commercial interests, inspections, investigation and audits as well as the decision-

making process. The Ombudsman did not find the arguments convincing and made 

a draft recommendation that OLAF should grant partial access to the report or pro-

vide specific and adequate arguments for its refusal. OLAF did not disclose the 

documents. Instead OLAF stated that it did not wish to release a version of the 

report where only the names were blanked out, since it was afraid that it would 

anyway be possible to recognise its informants, whether individuals or enterprises. 

However, OLAF did not substantiate this claim. Concerning the claim that disclo-

sure was impossible in order to protect inspections, investigations and audits, OLAF 

referred to regulation 1073/1999, which protects OLAF’s investigations and states 

that information gathered by OLAF during these investigations must be treated as 

confidential. OLAF stressed that the purpose of the investigation is covered by this 

exception, that is, OLAF’s aim to fight financial crime. The Ombudsman as well as 

the complainant pointed out, that if such an argument should be considered valid, 

OLAF would get carte blanche in the future to reject any request regarding its in-

vestigations. OLAF furthermore referred to the need to protect ongoing court pro-

ceedings, one which concerned the complainants’ inability to pay back the sum it 
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had received as funds and another that might be ongoing in the complainant’s coun-

try of residence. Finally, OLAF stated before the draft recommendation, that dis-

closure would undermine the decision-making process through the possibility of 

external influence or pressure. 

The Ombudsman considered OLAF’s explanations throughout this aspect of 

the case as too vague and with references mainly to general rules, without applying 

them adequately to the case in question. She therefore made a critical remark in that 

respect (European Ombudsman 2014b). 

At first, I considered whether this case ought not to be resituated outside the 

scope of the research. It has indeed many features that makes it unique. It is an own-

initiative inquiry, the complainant is not a European citizen, organisation or enter-

prise and has furthermore been involved in criminal activities and accepted EU 

money for dishonest purposes. The arguments partly reflect this uniqueness. OLAF 

emphasises once, that its refusal to disclose the Final Case Report is founded in its 

worry that for example whistle-blowers could be identified even if their names were 

blanked out. Although OLAF also wants to protect its own proceedings, it also 

stresses that it is important to protect the people who contributed to its findings.  

On the other hand, OLAF’s arguments and the Ombudsman’s points of criti-

cism are so similar to the other cases that it would indeed fall inside the scope of 

the explanas. Although the decision-making process is not so strongly emphasised 

in this case as in the cases elaborated on above, the failings are nevertheless very 

similar. OLAF give reasons that are too vague, too general. So general, that if they 

would be laid down as a general rule, OLAF could refuse access to any document. 

167/2013/AN – Case I 

In the next case (167/2013/AN) a complainant turned to the European Ombudsman 

since it wished to gain access to a legal opinion concerning the Union for a Treaty 

on Stability, Coordination and Governance in the Economic and Monetary Union 

(the Fiscal Compact Treaty). The European Council stated that it could not grant 

access, since disclosure would endanger the protection of the “financial, monetary 

or economic policy of the Union or a Member State” as well as the protection of 

legal advice (European Ombudsman 2014c, paragraph 11). The European Council 

stressed that the document was of a highly sensitive nature, that its disclosure could 

have adverse effects on the ability of member states to defend their position in up-

coming court proceedings and that disclosure now would make the member states 

unwilling to seek legal advice in future sensitive matters. The European Council 

furthermore argued that disclosure would affect the ongoing political and legal dis-

cussion. Nevertheless, the European Council resolved on granting partial access to 

one part of the requested document, with some redactions. 

When the Ombudsman had examined the documents, she stated that the Coun-

cil was justified in refusing access to the first part of the document. However, she 
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was not entirely convinced whether the redactions in the second part of the docu-

ments were necessary. She considered the arguments of the Council as too general. 

She also noted that the Council’s argument that the document could have an impact 

on an ongoing legal and political discussion is not a protected interest. Furthermore, 

the Ombudsman stressed, yet again, that a risk needs to be “reasonably foreseeable, 

and not purely hypothetical” (ibid, paragraph 32). She also added that disclosure 

could indeed benefit the protected interests, since it would strengthen the citizens’ 

beliefs in EU’s capacity to handle difficult and sensitive financial issues. 

The arguments in this case bear many similarities to other cases. Primarily, it 

is possible to observe a failure to provide case-specific arguments, instead of just 

general ones. With the arguments concerning the alleged risk for the ongoing legal 

and political debate, the Council does not only put forward a general arguments, 

but also an argument that seems to spring from the belief that public insight and 

public debate is best avoided. The Ombudsman’s view was instead that public 

knowledge in this case would rather be favourable. However, the Ombudsman’s 

decision does not contain any information on how the European Council responded 

to this suggestion. Moreover, I consider the remark as slightly problematic; would 

it not be just as important for the citizens to be informed of the dealings of the 

European Council if it would not enhance their trust in the institution? 

In this case, the European Council’s inability to properly address the issues that 

the Ombudsman posed cannot be presumed as just a question of being unused to an 

open administration, since this inquiry was conducted between 2012 and 2014. Still, 

this case shows that the institution lacks either will or active knowledge concerning 

the correct application of the Transparency Regulation. 

900/2010/(MF)RT – Case J 

Case J (900/2010/(MF)RT) shows many similarities to case I. An European Parlia-

ment official had recently been promoted to grade AST 7. Afterwards he did not 

receive his compensatory allowance anymore, even though he had previously been 

informed that he would until he reached grade AST 8. In order to be able to file a 

complaint, the complainant requested access to the relevant Audit Report. It was 

denied, since the Parliament alleged that its disclosure would harm the Audit Re-

port’s aims and the cooperation between the auditors and the Parliament which 

would in turn harm the Parliament’s decision-making process. The Parliament 

added that the Report also contained personal data. Later the complainant made 

another request, this time to the Legal Opinion drawn up by the Parliament’s Legal 

Service regarding the question of compensatory allowances. In the meantime, many 

complaints regarding this issue had been submitted to the Appointing Authority. 

The Parliament therefore denied this request with the justification that it needed to 

protect its decision-making process. Regarding both documents, the Parliament 

found that there is no public interest in the case that would justify disclosure. It 
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added that the Legal Opinion in any case did not encompass any views in favour of 

maintaining the compensatory allowance. 

The Ombudsman stressed, like in many other cases, that there must be a fore-

seeable, not just a notional, risk in order to justify a denial. He thus made a friendly 

solution proposal, but the Parliament rejected it. Instead the Parliament repeated its 

earlier arguments, with the addition that it believed that the Ombudsman went be-

yond his mandate by his suggestion. The Ombudsman retorted that he considers the 

last argument as unjustified and added that the Parliament did not provide any ad-

ditional argument to strengthen its position. Rather, it maintained a throughout for-

malistic approach (European Ombudsman 2012b). 

This case in many ways echoes the cases we have already looked at. The argu-

ments in favour of the protection of the decision-making process and the inability 

to concretise the risks that this process faces has been brought forward frequently 

already. However, the lack of good will has not been so evident in the other cases. 

As the Ombudsman puts it, the “Parliament maintained a very formalistic approach 

in order to uphold its view that if the documents were to be disclosed, the risk for 

its decision-making process was serious” (ibid, paragraph 62). Instead of entering 

into the debate with the Ombudsman, the Parliament chose to attack the validity of 

the inquiry on purely formalistic grounds. Transparency here takes the role as some-

thing to be counteracted, not something to enhance. This is especially problematic, 

since the Ombudsman can choose to send a special report to the European Parlia-

ment when he finds maladministration. However, this measure presumably loses its 

firmness when the Parliament itself has committed the maladministration. 

Brief Summary 

In the cases presented in the section above, there are several recurring arguments 

and traits. The EU institutions argue that they need space to think. They point out 

that it is necessary to be sure that the experts would not hesitate to give their full 

and honest opinions and feel at ease to express also controversial opinions in writ-

ing. Furthermore, it is often stated that disclosure now could affect future similar 

cases negatively. 

In some cases there was a marked unfamiliarity with the services and functions 

of an open administration. In several cases, the EU institution in question did not 

seem to know how the Transparency Regulation should be properly applied. In 

some cases, there was an implicit or explicit fear of setting a precedent. Therefore 

the institutions chose secrecy as a matter of precaution. 

Another recurring trait is that the EU institutions justify non-disclosure with 

reasons that are vague and general. If these types of arguments would be laid down 

as a general rule, the EU could refuse access to almost any document. 
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In some cases, there are signs that the EU considers public insight to be better 

avoided. There is a lack of trust in the abilities of the public, for example to keep 

the opinion of the institutions and the opinions of experts apart. 

Other Cases 

Now we move on to the second category of cases, that is, cases where access was 

not denied wholly or partly in order to protect the decision-making processes, but 

for other reasons. 

2022/2011/RT – Case K 

The first case presented in this section is case K (2022/2011/RT). The complainant 

of this case took part in a competition that the European Personnel Selection Office 

(EPSO) arranged in order to find new assistant secretaries. The complainant was 

not selected. After the competition she was given a so called competency passport 

based on the scores of the test, but she was not able to ascertain the mistakes she 

had made from this information. She therefore requested access to the evaluation 

sheets of the practical part of her test and to the test instructions. This request was 

denied. During the investigation, EPSO argued that the evaluation sheet and the 

practical part of her test were confidential and that the Selection Board’s proceed-

ings were secret. It also stressed that disclosure was impossible due to the “technical 

nature” of the information (European Ombudsman 2013b, paragraph 23). During 

the inspection of the documents, however, the Ombudsman could not discover an-

ything of a nature that would prevent disclosure. Furthermore, EPSO argued that 

since the Selection Board is an independent body, EPSO cannot interfere with its 

proceedings. The Ombudsman answered that the Board is appointed by EPSO and 

must abide by the rules and guidelines laid down by EPSO. EPSO furthermore 

noted that it had provided the complainant with more information than necessary 

according to EU case-law. Whereon the Ombudsman retorted that EPSO had pre-

viously during an own-initiative inquiry of the Ombudsman agreed to act in com-

pliance with good public administration. The information required by the complain-

ant falls within the scope of this agreement. 

The Ombudsman did not propose a friendly solution in this case, since he dis-

covered in the course of the inspection that the Selection Board no longer possesses 

any documents that would answer the requirement of the complainant. Therefore a 

continuation of the process would be useless, since the documents in question do 

not exist (ibid, paragraph 39). 

This case has some characteristics in common with case A (see previous sec-

tion). In both cases there is a certain ignorance of the work of an open administra-

tion. Primarily, the mistakes they made are partly of a rather simple, formal nature. 

In both cases the records management was not perfect. In the first case, there was 

no publicly available register of documents. In case K, an ongoing discussion was 
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interrupted due to the fact that some of the documents under discussion turned out 

not to exist. Judging from the available facts in this case, EPSO would need to re-

think its strategy for appraisal. 

However, where case A is marked by an ignorance of the correct application of 

the Transparency Regulation, case K rather signals that the institution is unwilling 

to change its working procedures or to grant insights into them. Instead of engaging 

with the question, EPSO inadequately claimed that its hands were tied through the 

Selection Board, which in a formal sense is not true, as the EPSO must have known. 

It also added that it had fulfilled its obligations according to applicable law. It did 

not seem to consider that the responsibilities of an open and democratic administra-

tion, which it had itself previously agreed to, may also include an endeavour to 

provide the best service possible to the citizens. 

The cases K and A thus share an unfamiliarity with open administrations and 

an uncertainty on how to deal with questions regarding access. However, where in 

case A it seemed to be a question about knowledge, case K rather reflects a lack of 

will to exertion beyond the merest formal obligations. As Lorna Stefanick (2011, p. 

20-24) points out, a legislative change does not guarantee that openness will domi-

nate organisations that have earlier been marked by a culture of secrecy. Rather, the 

responsible officials might think that they protect information when they refuse to 

disclose it. It seems likely that this is the case here. 

 

349/2014/OV – Case L 

The second case to be presented here is case L (349/2014/OV), where an NGO 

submitted an application for access to an investigation report published by the Eu-

ropean Investment Bank (EIB) concerning allegations of tax evasions by a company 

that the EIB had granted a loan for the renovation of a copper mine in Zambia. 

Access was finally denied almost three years after the investigation was closed. The 

EIB did, however, grant access to a summary. Unfortunately, this summary did not 

contain any new facts concerning the results of the investigation. Thus, the Om-

budsman stated that the EIB complied neither with the Transparency Regulation 

nor with its own Transparency Policy. 

The EIB stated that disclosure was impossible, since the document contained 

personal data. The complainant did not challenge this assertion. However, the EIB 

also stated that it needed to protect commercial interests, the purpose of investiga-

tions and the public interest in the international relations with Zambia. The Om-

budsman pointed out that the EIB needed to sustain these claims by providing ex-

amples of such risks, general arguments do not suffice. The Ombudsman also added 

that the EIB had not made clear whether there is an overriding public interest in 

disclosure (European Ombudsman 2015a). 
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Although this case belongs in the second category, some aspects are similar to 

the cases in the first category. There is for example the failing to test whether there 

is an overriding public interests in disclosure as well as the inability to make case-

specific arguments, instead of merely general ones. This can be observed in several 

cases, for example H. In both of these cases it is clear that the OLAF and the EIB 

relied on general presumptions of confidentiality for whole categories of docu-

ments. In both cases, they also wished to protect the aim of the institution; but with-

out giving valid reasons as to why it needed protection. Transparency is thus clearly 

not part of the mind-set of the institutions. In at least EIB’s case it is promoted in 

theory, as its own Transparency Policy shows. However, the reality is more com-

plex. 

277/2012/RA – Case M 

The next case (277/2012/RA) concerns a complaint submitted by an NGO active in 

the field of environmental and social issues. The NGO questioned the accuracy of 

statements made in the European Commission’s Register of Interest Representa-

tives concerning two companies and the amounts they had declared that they spend 

on lobbying. The Commission answered that it had contacted the companies and 

could therefore conclude that the allegations were unfounded. This issue will be 

addressed here only in so far as it relates to the other allegation of the complainant: 

that is, the subsequent request for documents concerning this issue, which was just 

partly granted. The Commission sent what it considered to be the “relevant” parts 

of these documents (European Ombudsman 2013c, paragraph 10). These parts also 

contained some redactions necessary to protect, according to the Commission, com-

mercial interests of the companies, personal data and the purpose of investigations, 

inspections and audits. It had, it added, balanced the public interest in disclosure 

against the protected interests and reached the conclusion that the former did not 

outweigh the latter. Regarding the question of the existence of an overriding public 

interest, the Commission argued that the aim of transparency is best protected by 

respecting the non-disclosure of sensitive information when companies request it. 

Since some information is provided on a voluntary basis, disclosure would discour-

age companies to register more information then they need to. 

With regard to the first allegation, the Ombudsman examined the documents in 

question and concluded that the statements of the companies appeared correct. 

However, the Commission failed to explain this to the complainant. The complain-

ant therefore submitted a request for access to see for itself whether the Commis-

sion’s arguments were correct. 

Concerning the second allegation, the Commission explained that it often re-

ceives very wide requests. The Commission then extracts parts associated to the 

requests from the relevant documents and consider these for disclosure. The rest is 

then blanked out. The Ombudsman retorted that such an approach can be used in 
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an abusive manner, if it is not used selectively but as the general way of dealing 

with such issues. If an applicant states that it wants the whole document, it should 

have it unless one of the exceptions listed in the Transparency Regulation applies. 

On the other hand, the Ombudsman furthermore stated that it was legitimate to re-

fuse to disclose the commercial data, since there was a reasonably foreseeable risk 

that the companies’ commercial interests would be undermined (European Om-

budsman 2013c). 

The features of this case that shed light on Commission’s view on transparency 

are of particular interest to this study. It is indeed a reasonable belief that companies 

would be less apt to provide voluntary information if they know that such infor-

mation could be made accessible without their knowledge. Even so, it has nothing 

to do with transparency. That the Commission itself has access to the information 

does not make it transparent. As we have noted earlier, the EU institutions some-

times show a tendency towards responsibility also when they deal with questions 

regarding openness. It is perceived to be enough that the EU bodies are informed, 

since they act in the interest of the people. Furthermore, the reason that this case at 

all turned into an inquiry is that the Commission was unable to comprehend the 

user’s perspective. As in case A , the EU institution (EMA) did not understand that 

to receive material with massive redactions and no detailed explanations regarding 

them would naturally tend to create distrust – quite contrary to the aim of the Trans-

parency Regulation. In this case, it also bounced back on the Commission itself; the 

complainant would hardly have requested access in the first place if it had received 

detailed and reasonable explanations from the start. As the complainant did not re-

ceive such explanations, it requested access in order to verify whether the infor-

mation was correct. 

2335/2008/(VIC)CK – Case N 

The next case (2335/2008/(VIC)CK) is not described in detail, since the case in-

cludes an especially long and profound judicial discussion, which would be out of 

scope here. It is enough to note that the case regards the Commission’s refusal to 

provide access to documents concerning the construction of a new nuclear power 

station in Bulgaria. The Commission granted access to some documents, while it 

withheld others. Considering that the documents originate from Bulgaria, the Com-

mission stated that it needed the Bulgarian authorities’ approval to disclose them. 

After consulting them, the Commission granted partial access. 

The complainant is an NGO active in the field of environmental protection. The 

parties did not agree on the relationship between the Euratom Treaty, the Treaty of 

the Functioning of the European Union (TFEU) and the Transparency Regulation. 

According to the Commission, the relationship between these documents made 

wider access than it had already granted impossible. For example it argued that the 

exception of allowing access to sensitive documents where there is an overriding 
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public interest in the Transparency Regulation was not applicable, since the Eur-

atom Treaty prohibits it. 

The Ombudsman, however, made a different interpretation. Unfortunately, the 

Commission was not willing to discuss this interpretation, instead it repeated the 

same arguments that it had put forward previously. 

During the inquiry, furthermore, the complainant uttered the fear that the Com-

mission did not seek ways to grant access. According to the Ombudsman, however, 

the Commission’s approach did not indicate it (European Ombudsman 2013d). 

It is difficult to say whether it is reasonable to interpret this case along with the 

other cases. However, the way in which the case closed suggests that it would. Here 

we have again a marked unwillingness of an EU institution to take part in a discus-

sion about these issues. Instead the institution refused to reconsider its previous 

position. On the other hand, where the discussion in the other cases has been based 

solely on the Transparency Regulation, the debate here is based on several different 

regulations and treaties. Still, concerning the similarities mentioned above, the case 

remains within the scope of the research. 

685/2014/MHZ – Case O 

Case O (685/2014/MHZ), the last case we look into, concerns a situation where the 

Commission refused to grant access to its correspondence with the Polish authori-

ties. The correspondence concerned its investigations regarding the high cost of 

filling legal claims to the civil courts in Poland. The Commission tried to establish 

whether the Polish law concerning this aspect was consistent with the EU law. Sim-

ultaneously, the same legislation was challenged before the Polish Constitutional 

Tribunal. 

The Commission claimed that disclosure was impossible due to the need to 

protect the ongoing investigation and to protect the mutual trust between itself and 

Poland. It also did not accept the complainant’s argument that there was an over-

riding public interest in disclosure. Instead it replied that public interest is “better 

served” by ensuring that the ongoing investigations reach their conclusions as 

quickly as possible and without external pressure (European Ombudsman 2015b, 

paragraph 9). 

Five days after the complainant had lodged its complaint, the Polish Constitu-

tional Tribunal closed the case and the Commission’s inquiries thus became redun-

dant. The Ombudsman suggested that in the light of the recent development, the 

Commission could grant access without the complainant having to submit a new 

application. The Commission refused this suggestion, since it feared that it would 

“open the floodgates” (ibid, paragraph 16). The Ombudsman considered this ap-

proach formalistic and stated that she does not know of any provisions that prohibit 

proactive disclosure. She also pointed out that the reasons for refusal were not de-

tailed or specific. In addition, the Commission could not have been unaware that 
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the court proceedings were approaching their end, which would naturally influence 

the possibility that disclosure would lead to undue pressure. Furthermore, the Om-

budsman stated her concern about the fact that the Commission considers public 

interest “better served” through non-disclosure. The Ombudsman writes “This 

wording may suggest that the Commission adopts a paternalistic attitude towards 

EU citizens by deciding in which way their interests are better served” (paragraph 

21). 

Finally, the complainant submitted a new application and was granted access 

to the documents. The Ombudsman closed the case with a critical remark. 

This case shows some characteristics that we have observed already, namely 

the arguments based on a generalised view of the documents and a lack of helpful-

ness. The Commission could have promoted public trust through releasing on its 

own accord the documents after the court proceedings had been closed and prior to 

this moment, by providing the complainant with a detailed explanation of why dis-

closure was yet impossible. It chose however not to do so. The handling of the case 

also indicates a lack of trust in the public. The expression it uses – “open the flood-

gates” – does not bring to mind a responsible citizenry wanting to be informed. 

Instead, it hints at an uncontrolled development. As the Ombudsman points out, the 

citizens are in this case not supposed able to know their own good; the EU knows 

their own good for them. This approach is similar to the view of responsibility as 

the governing by the competent (Lewin 2007). 

Brief Summary 

Despite the fact that the non-disclosure of the cases in this section is not justified 

through a will to protect decision-making processes, there are several similar traits. 

Firstly, the failing to test whether there is an overriding public interest in disclosure. 

Secondly, the inability to make case-specific arguments, not merely general ones. 

Transparency is thus clearly not part of the mind-set of the institutions yet, even if 

it should be so in theory. The concept seems, moreover, to be imperfectly under-

stood. Thirdly, there is an inability to understand how the EU institutions’ actions 

(for example non-explained redactions) could be perceived by the complainant. Fi-

nally, in some cases there is an attitude that public insight is better avoided and that 

it suffices when the EU institutions themselves know what is going on. 
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Final Discussion 

This master’s thesis consists of three different principal research questions with the 

overarching aim to discuss the role of the accessibility of EU documents for the 

democracy in the EU and create an image of the interplay between political ideals 

and realities in this field. The first research question concerns which image of the 

access policy of the EU is presented in the Transparency Regulation. The second 

question relates to whether the Transparency Regulation provides the citizens of the 

EU with the openness, transparency and accountability that it vouches for and to 

what extent the attitude of the EU represented in the case material corresponds to 

the values and ideas stated in the Transparency Regulation. The third question re-

lates to my ambition to bring the research findings of the first two parts together, to 

reveal the tensions and interactions between self-representations and ideals on the 

one side and the practical, political reality on the other. 

As Marklund (2014) demonstrates, openness is not static, nor is it a mere de-

scription of a society. It is a contested concept and a rhetorical tool in the political 

discussion. The empirical research shows that Marklund’s thesis in this respect is 

equally valid for this study. There is a marked difference in how openness is pre-

sented in the Transparency Regulation and in the cases of the European Ombuds-

man. In the Regulation, the concept of openness is highly valued and several dem-

ocratic advantages are attributed to it. In the cases, on the other hand, the institutions 

do not refer to these values. The European Ombudsman, however, does so several 

times. The EU institutions’ views of openness in the cases thus differ from the pic-

ture presented in the Transparency Regulation. In several cases there are even hints 

or remarks that public insight is better avoided, sometimes even that the public in-

terest is better served through non-disclosure. 

As Derrida (1995, p. 4) points out, there is a connection between political power 

and control of information. I argue that openness weakens this control, since it 

leaves the functioning and the decision-making processes of the governing bodies 

open to public scrutiny and criticism.  Accountability undermines it even more, 

since it enables the sovereign people to be informed about the actions of the gov-

erning bodies which might lead them to dismiss the political leaders. Majone (in 

Lewin 2007) stresses that one way to enhance the perceived legitimacy of the EU 

would be if the Union would furnish reasons for the decisions it makes. However, 

I would argue that to provide reasons through the availability of public records and 

documents is rather linked to accountability than to responsibility. The responsible 

agent remains in control; the accountable one puts power in the hands of others. In 

this case, accountability would mean that the EU would not be able to correct in-

formation before it entered the public sphere. The EU would lose some of the con-

trol over how it and its decisions are portrayed and perceived. However, since only 
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the Parliament is democratically elected, the citizens’ ability to dismiss those in 

power would still be limited. 

Responsibility, on the other hand, would enable the EU to present the infor-

mation in a pre-corrected way favourable to itself. As we have seen in the Trans-

parency Regulation, the EU presents itself as an open organisation, although a re-

alistic one that realises that not all information can be free. Nevertheless, the cases 

show an organisation that is unsure of how to apply the Regulation, partly unwilling 

to exert itself and that lacks an understanding of the concept of transparency. Some 

smaller factors imply that the Union expects the applicants to trust the EU to know 

what is best for the common good (such as its behaviour in case M and O). Further-

more, the possibilities to gain insight was for some time affected by the fact that 

one of the institutions did not have a publicly accessible register for records and 

documents. This requires the applicants to trust the EU to identify the right docu-

ments. However, such a situation can occur also when the institution has a register 

(for example case M; Dahllöf 2015). The behaviour of the EU in these cases indi-

cates an organisation that officially stands closer to the ideal of accountability, but 

in practise has much in common with the concept of responsibility. 

Thus, is it possible to say something about the power structures and democra-

tisation of a given society or organisation through an examination of its document 

management and attitude towards freedom of information? On the basis of this 

study I would answer that it is possible. The Transparency Regulation states open-

ness as EU’s ideal, but the cases show another picture. As Stefanick (2011) points 

out, a change of legislation is not enough to change an information culture marked 

by secrecy to one characterised by openness. Similarly, Svärd (2014) has shown the 

importance of information culture for the implementation of freedom of infor-

mation legislations. A legislation in itself is thus not a guarantee that it will be ad-

equately implemented. In the source material, it is possible to distinguish indicators 

of an unfamiliarity with or a lack of understanding of open administrations. Some 

cases (for example case A) are marked by mistakes that seem to stem from a lack 

of knowledge or understanding with regard to this issue. Other cases give a different 

picture. In case O the attitude is, to use the Ombudsman’s word, “paternalistic” 

(European Ombudsman 2015b) and in case M the institution argues that transpar-

ency is best served through non-disclosure of sensitive information. In both cases, 

the institution’s attitude is that the EU knows best; it should make decisions for the 

citizens. 

The wording of the Transparency Regulation is in part vague and opens up for 

arbitrary interpretations. However, the Court has in several cases interpreted the 

Regulation in a way that enhances openness rather than secrecy. In several of the 

cases studied, nonetheless, the EU institutions seem to try to restrain the develop-

ment towards openness. In the first part, we have several cases where the institu-

tions implicitly or explicitly acted out of a fear to set a precedent. In the second 
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section, we have for example case J, where the Parliament acts in a very formalistic 

manner and indicates that the Ombudsman went beyond his mandate when he pro-

posed a friendly solution, or case O, where the institution does not wish to act in 

accordance with the ideals of good service and open administrations out of a fear 

that it would “open the floodgates”. Furthermore, a recurring mistake is the failure 

of the institutions to make case-specific arguments and explain why there is a rea-

sonably foreseeable and not just a notional risk. In several cases, the institutions 

thus make general arguments to such an extent that if this type of arguments would 

be accepted, the EU could refuse access to almost any document. The cases where 

access was denied based on general presumptions for whole categories of docu-

ments are of a similar kind. A related phenomenon is the use of article 4.3 in the 

Transparency Regulation, which allows for the protection of the institutions’ deci-

sion-making process. The arguments made to support non-disclosure are very sim-

ilar in many of these cases (for example B and D). Often, there was not even any 

sensitive content in the cases, according to the Ombudsman. Thus, these cases give 

the impression that this exception is used when there are no legally valid arguments 

against disclosure, but when the institution nevertheless does not want to make the 

information accessible. 

I thus conclude that although transparency is officially a highly valued concept, 

it is not always applied correctly. The EU institutions – previously marked by a 

closed and secretive administration – have not always known how to handle or how 

to understand the new legal situation. Moreover, it seems likely that the EU has 

tried to restrain the development towards openness. The findings of my study sug-

gest that openness is used as a rhetorical tool, but that the unofficial attitude to the 

concept is far more complex and less allowing. The results of this research instead 

supports the idea that although the EU officially promotes accountability through 

openness, its unofficial attitudes rather reminds of the concept of responsibility. 

This concept demands that the political leaders assume responsibility and make 

good decisions for the people – the citizens themselves need not necessarily be in-

formed. 

As we have seen in the theoretical section, there is a connection between access 

to archives and democracy. EU’s development towards enhanced transparency cor-

responds with many citizens’ demands for increased openness and democracy. 

However, democratisation is not a process that happens overnight. As we have seen, 

the current process of requesting access to EU documents has certain weaknesses. 

It can for example be difficult to identify the relevant documents and to find out 

where they are kept. The EU institutions sometimes show a lack of understanding 

for the applicants’ situations and views. The process of requesting access can fur-

thermore be very time-consuming. Moreover, if the applicant then makes a con-

firmatory application or a complaint, it simplifies matters if the applicant is able to 

join in a judicial debate. The process thus asks much of the applicant. Furthermore, 
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the attitude towards controversial or sensitive content is problematic. Of course, 

these topics should be handled within the law and naturally there is information that 

needs to be protected. However, it would enhance democracy if controversial con-

tent could be brought up to a wider political debate in society, independent of 

whether this information would be advantageous for the EU or not. As Przeworski 

(1991) has pointed out, democracy is a system characterised by insecurity; the po-

litical leaders do not know for how long they will remain in power (in Ekman et al. 

2014, p. 21–22). In order for this uncertainty to maintain its important role (as far 

as possible in an only partly democratic organisation), the positive, the negative and 

the contested actions, decisions and discussions of the political leaders must be 

brought to public attention. Otherwise it would be difficult for the citizens to make 

informed decisions on the performance of the political agents. It would also enhance 

the citizens’ trust in the EU – and that trust would then be deserved. At the moment, 

the EU institutions’ problem with making information accessible, answering re-

quests on time and their unhelpful attitude could rather counteract their ambition to 

enhance the citizens’ trust in the EU (see for example case J). 

Furthermore, it is problematic that the EU has denied access on the basis of 

general arguments. Such an approach would enable the EU to decide on a case-to-

case basis whether it wanted to grant access or not. The legal framework would then 

mean less than EU’s own interpretation. If this type of arguments is common among 

all the rejected applications, it would indicate a major democratic problem. 

However, it is important to point out that this study does not give us a complete 

picture of how the EU handles questions concerning access. It rather reveals dimen-

sions of how and where transparency is avoided, as this study is limited to the cases 

where access was denied. Thus, cases with another outcome are situated outside the 

scope of the study. It should also be remarked that since EU is a very large organi-

sation, many different information cultures and attitudes to transparency could co-

exist. It would thus be impossible to draw conclusions as to the information culture 

in the EU as a whole on the basis of this material. Nevertheless, the source material 

has shown that it is still possible to trace opinions, arguments and fears in this kind 

of cases. 

The study as well as the literature review thus indicate that the EU has demo-

cratic problems. The organisation also lacks a certain emotional binder. However, 

as we could see in the theoretical part, the attempts to build an emotional support 

for the EU through cultural means has not worked very well. The EU has comple-

mented these endeavours and encountered the criticism regarding the democratic 

deficit with the adoption of the Transparency Regulation. But this study shows that 

the attitude to freedom of information did not necessarily change when the legisla-

tion was adopted. There is  a parallel to Valtysson’s (2012) study about Europeana. 
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In both cases, the pronounced ambition was to create societal participation and in-

teraction. In both cases, the attempt failed at least partly, since the EU itself would 

not let go of the control. 

The material also hints at the connection between culture, national identity and 

archives. The archives of the EU are never portrayed as unifying symbols or as a 

common cultural heritage. The line of argument which emphasises good govern-

ance dominates the source material completely. As shown in the theoretical part, 

this fact is connected to how the EU was set in motion. If a political organisation 

has not the support of the people, it is difficult to use cultural arguments for its 

political archives and documents. Thus, this study suggests that it is likely that the 

attitude in society to the governing bodies influences how archives may be pre-

sented and what role they can play in the socio-political arena. 

As MacNeil (2010, p. xii) points out, archives are no separate institutions; they 

are part of the wider societal discourse. An important part of archival science thus 

concerns the role of archives in society (Eastwood 1994; 2001). I would argue that 

the part of archival science that focuses on accountability and/or social justice 

should deal with current as well as historical cases and topics. There should be a 

space for research on contemporary accountability based on newly created docu-

ments. This thesis is my contribution to this body of research. However, there are 

still many research gaps to be filled regarding accountability and freedom of infor-

mation on an EU level. More studies need to be conducted to enhance our under-

standing of the EU access policy and its implications for democracy. Further re-

search on cases where access has been granted would complement the findings of 

this study and help us to establish a greater degree of accuracy on this matter. More-

over, a case study that deals with how access was granted with regard to a certain 

political question would contribute to our understanding of this area. A possible 

future area of research would concern the new Data Protection Reform (see p. 19–

20). It would be a research topic of societal and political as well as scientific rele-

vance to see how this legislative change will affect the accessibility of archives and 

freedom of information within the EU.  
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Summary 

The overarching aim of this thesis is to investigate what role the accessibility of EU 

documents plays for the democracy in the EU. The archival science concept of ac-

countability as well as the political scientist Leif Lewin’s reasoning of how account-

ability and responsibility enable us to understand the development of the EU, are 

important for this thesis. 

 In order to answer the research question, a three-pillar approach was adopted. 

The first pillar was the Transparency Regulation itself, which was examined 

through a text analysis in order to find out how openness as well as the EU itself is 

portrayed. The second pillar consisted of the cases where access to documents was 

denied despite the recommendation of the European Ombudsman to the contrary.  

This part of the research was conducted through analytical induction. The third pil-

lar refers to the aim to create an idea of the area of conflict between the official 

ideals on the one side and the political reality on the other as well as the interplay 

between the two. 

In the first part of the research, openness is presented as an important value. 

The EU states that it realises that certain interests need to be protected, but empha-

sises that transparency should always be promoted to the fullest possible extent. 

The Regulation is thus at least symbolically an important step away from the or-

ganisation’s criticised democratic deficit. 

In the second part of the research it was possible to see that in two thirds of the 

cases the reason for the denials was the aim to protect the institutions’ decision-

making processes. The arguments in these cases were often similar, but not without 

variations. However, also the cases where disclosure was denied for other reasons 

show several similarities with cases of the first category. One was that the argu-

ments that the EU used to justify its decisions were vague and general. If this type 

of arguments would be generally accepted, the EU could refuse access to documents 

in an arbitrary manner. Furthermore, the concept of transparency did not seem to 

be fully comprehended. In some cases, there are signs that there is an unfamiliarity 

with the works of an open administration, an attitude that insight is something better 

avoided as well as a lack of trust in the abilities of the public. 

The third part of the research brings us to the conclusion. It was possible to see 

that the picture presented in the Transparency Regulation does not correspond with 

the cases. Although openness is used as a rhetorical tool, the research indicates that 

the EU has tried to restrain the development towards openness. This study suggests 

that although the EU officially promotes accountability through openness, its unof-

ficial attitudes rather remind of the concept of responsibility. Rather than being ac-

countable to the citizens, the EU in several cases assumes an attitude of responsi-

bility, which enables a more restrictive approach to transparency. 
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