
 

  

Department of Law 

Spring Term 2016 

 

 

Master’s Thesis in International Law 

30 ECTS 

 

 

 

 

Is the Money Responsible? 

Financial institutions’ human rights responsibilities along a 

supply chain. 

 

 

 

 

Author: Linnea Wikström 

Supervisor: Professor Inger Österdahl 

 

 

 

 

 

 

 



 -2- 

 

  



 -3- 

1 INTRODUCTION ............................................................................................................................ 5 

1.1 BACKGROUND .................................................................................................................................... 6 

1.2 AIM .................................................................................................................................................. 8 

1.3 DELIMITATIONS .................................................................................................................................. 8 

1.4 METHODOLOGY .................................................................................................................................. 9 

1.5 DISPOSITION .................................................................................................................................... 10 

PART 1  INTERNATIONAL LEGAL FRAMEWORK OF FINANCIAL INSTITUTIONS’ RESPONSIBILITIES ... 11 

2 INTERNATIONAL LAW ................................................................................................................. 11 

2.1 INTERNATIONAL HUMAN RIGHTS TREATIES ............................................................................................ 11 

2.1.1 Binding treaty on Business and Human Rights ................................................................... 13 

3 EU DEVELOPMENTS .................................................................................................................... 15 

4 INTERNATIONAL GUIDELINES ..................................................................................................... 16 

4.1 THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS .............................................................. 16 

4.1.1 Legal Terminology .............................................................................................................. 16 

4.1.2 In Practice ........................................................................................................................... 21 

4.1.3 The Scope of the Responsibility to Respect Human Rights and Due Diligence ................... 22 

4.1.4 The Obligations Bound to the Levels of Responsibilities ..................................................... 25 

4.2 OECD GUIDELINES ............................................................................................................................ 26 

4.3 OVERVIEW OF OTHER INITIATIVES ......................................................................................................... 27 

5 SOFT LAW AND ITS RELATIONSHIP TO HARD LAW ...................................................................... 29 

5.1 THE PROPERTIES OF SOFT LAW ............................................................................................................ 29 

5.2 CORPORATIONS AS LEGAL SUBJECTS ...................................................................................................... 31 

PART 2 CASE STUDY: FINANCIAL INSTITUTIONS’ RESPONSIBILITIES ALONG THE SUPPLY CHAIN OF 

GOLD………………. .................................................................................................................................. 33 

6 OVERVIEW OF THE GLOBAL GOLD SUPPLY CHAIN ....................................................................... 33 

6.1 TOP GOLD PRODUCERS FROM INDUSTRIAL MINING ................................................................................... 35 

7 HUMAN RIGHTS ALONG THE SUPPLY CHAIN OF GOLD ................................................................ 37 

7.1 QUESTIONS CONCERNING THE LIMITATION OF THE SCOPE TO ONLY CONFLICT AFFECTED AREAS OF MINING ....... 37 

7.2 CHILD LABOUR ................................................................................................................................. 39 

7.3 OTHER HUMAN RIGHTS VIOLATIONS..................................................................................................... 41 

8 FINANCIAL INSTITUTIONS’ CONNECTION TO THE SUPPLY CHAIN ................................................ 43 

9 APPLICATION OF THE UN GUIDING PRINCIPLES TO THE SUPPLY CHAIN ...................................... 46 

10 THE LEGAL RESPONSIBILITY OF FINANCIAL INSTITUTIONS IN THE SUPPLY CHAIN OF GOLD ........ 49 

11 CONCLUSIONS ............................................................................................................................ 50 



 -4- 

BIBLIOGRAPHY ..................................................................................................................................... 52 

   



 -5- 

1 Introduction 

Corporate Social Responsibility (CSR) is a topic of rising importance in the current 

human rights discussion. As multinational supply chains have a growing impact on 

people’ lives, both in more developed and developing countries the question of how to 

regulate the behaviour of the companies that engage in these supply chains becomes 

increasingly important. States have tried to do this through both national and international 

law, by introducing hard law regulations as well as voluntary frameworks, so called soft 

law initiatives. The general legal framework of international law will first be introduced 

and subsequently focus will lie on the United Nations Principles on Business and Human 

Rights1 (The UN Guiding Principles) concerning the social responsibility of companies.  

 The UN Guiding Principles are divided in to three sections. Firstly, the duty of 

states to protect individuals from human rights abuses from third parties through the 

provision of means and legislations to protect against human rights abuses by non-state 

actors. A second part concerns the responsibility of corporations to respect human rights. 

The last element relates to the right to access an effective remedy as a response when 

rights have been violated.2  

 In this thesis, the second of these sections is explored through an investigation 

into what responsibilities financial institutions, institutions that provides financial 

services for its clients or members, can be considered to have according to the legal 

framework associated with the corporate responsibility of human rights. The position of 

financial institutions is unique in a supply chain due to their distance to the production 

and hence to the country wherein the most fundamental human rights risks are present. 

Meanwhile, these financial institutions are also key to the trade operating throughout the 

supply chain. The thesis will identify the human rights issues along a supply chain and 

investigate the subsequent responsibilities that are tied to the financial institutions. The 

primary objective of the thesis is to clarify how to apply the international framework to 

the financial institutions and provide an answer to the question of what the human rights 

responsibilities of financial institutions are along a supply chain and to answer the 

                                                 

1  UN Human Rights (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04. 

2  Ibid. 
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question: what are the human rights responsibilities of financial institutions along a 

supply chain? 

1.1 Background 

CSR is a term that describes companies’ responsibilities to the society as a whole that 

exceeds the financial interests of the institution and their shareholder.3 There is a wide 

range of ways to define the term CSR. The most commonly used is the Commission of 

the European Communities definition from 2001: “A concept whereby companies 

integrate social and environmental concerns in their business operations and in their 

interaction with their stakeholders on a voluntary basis.” 4 However, in 2011 the European 

Commission chose to redefine the concept as “the responsibility of enterprises for their 

impacts on society”. 5  This definition is limited, other definitions show what other 

concepts could be included in a developed description of the term. There are three main 

components that the definitions cover: environmental, economic and societal 

responsibility.6 However, the updated definition is significant different (?) as it takes 

away the prerequisite of voluntariness from the concept of CSR. Henceforth, this 

definition will be used with focus upon social aspects of corporations’ activities, through 

the investigation into human rights abuses found throughout a supply chain from 

employees to consumers.  

 The topic of CSR is anchored in the discussion surrounding sustainability that 

has been growing since the 1970s.7  Since the 1990s, there has been a debate concerning 

the nature of the concept of corporate responsibility and as to whether it is necessary to 

divide the topic into CSR and corporate governance. The first term describes the 

                                                 

3  Lambooy, T.E. (2010). Corporate social responsibility: legal and semi-legal frameworks supporting CSR. 

Deventer: Kluwer. 

4  Dahlsrud, A. (2008), “How corporate social responsibility is defined: an analysis of 37 definitions”, Corporate 

social responsibility and environmental management, 15(1), 1-13. 

5  Europena Commision, (2011), “Corporate Social Responsibility: a new definition, a new agenda for action”, 

online:http://europa.eu/rapid/press-release_MEMO-11-730_en.htm, viewed on 1 June 2016. 

6  Dahlsrud, A. (2008), “How corporate social responsibility is defined: an analysis of 37 definitions”, Corporate 

social responsibility and environmental management, 15(1), 1-13. 

7  Lambooy, T.E. (2010). Corporate social responsibility: legal and semi-legal frameworks supporting CSR. 

Deventer: Kluwer, p.51. 

http://europa.eu/rapid/press-release_MEMO-11-730_en.htm
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responsibility that corporations have in relation to questions of ethical and social welfare.8 

Corporate governance, on the other hand, is essentially the responsibility that 

corporations take in order to build trust from shareholders and for Public Relation (PR) 

reasons.9 However, the two terms are difficult to separate as they are interdependent in 

many perspectives. This study will however focus on the CSR aspects of the current legal 

framework. Nevertheless, in the application and concluding remarks there will also be a 

minor discussion concerning the incentives for the corporations which could be 

considered to be more related to the concept of corporate governance.  

The progress of the position of CSR as an international phenomena took a 

major step into the international legal arena in 2011 as the United Nations Human Rights 

Council (UNHRC) unanimously endorsed a set of Guiding Principles on Business and 

Human Rights10. The basis of the principles came from Professor John Ruggie’s “UN 

‘Protect, Respect and Remedy’ Framework” 11 which was built on three pillars:  

 

- The state’s duty to protect against human rights abuses by third parties, including business, through 

appropriate policies, regulation, and adjudication; 

- The corporate responsibility to respect human rights, that is, to act with due diligence to avoid 

infringing on the rights of others and address adverse impacts with which they are involved; and 

- The need for greater access by victims to an effective remedy, both judicial and non-judicial.12 

 

These pillars will be developed further in the body of this study in order to examine the 

legal framework. However, it is also important consider them as a background to the 

entire subject of CSR and they have been important to all aspects of the legal framework 

both nationally and internationally.  

                                                 

8  Lambooy, T.E. (2010). Corporate social responsibility: legal and semi-legal frameworks supporting CSR. 

Deventer: Kluwer, p.49. 

9  Macey, J. R. (2014), Corporate Social Responsibility: A Law & Economics Perspective, 17 CHAP. L. REV. 331. 

online: http://digitalcommons.chapman.edu/chapman-law-review/vol17/iss2/1, viewed on 1 June 2016. 

10  UN News Center (2011), “UN Human Rights Council endorses principles to ensure businesses respect human 

rights”, online:http://www.un.org/apps/news/story.asp?NewsID=38742#.V07x_ZGLS01, viewed on 1 June 2016. 

11  UN Human Rights Council (2008), “Protect, Respect and Remedy: a Framework for Business and Human Rights 

Report of the Special Representative of the Secretary-General on the issue of human rights and transnational 

corporations and other business enterprises, John Ruggie”, A/HRC/8/5 ,7 April 2008. 

12  Ibid. 
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1.2 Aim 

The aim of this investigation is to study the legal aspects of the human rights framework 

within CSR and how they can be interpreted in order to further investigate the 

responsibilities of financial institutions. The legal questions that will be analysed are 

twofold. Firstly, what prerequisites can be found in the CSR framework concerning 

responsibilities for human rights abuses? Secondly, how can this framework be applied 

in practice to the position that financial institutions play in a supply chain? These 

questions aim to define the existence and extent of the responsibilities that rest on 

financial institutions in regard to human rights abuses that occur within the supply chains 

that these institutions invest in or provide services to. 

1.3 Delimitations   

Although an overview of the relevant international law and key guidelines will be 

presented, the analysis will be limited to the application and interpretation of the UN 

Guiding Principles. In addition, the application will centre around the impact that the 

regulations concerning human rights within the CSR framework have on financial 

institutions and what kind of responsibility these can be seen accountable for in 

accordance with the legal framework. The data and application in the case study 

concerning the supply chain of gold will be limited to a discussion concerning the 

positions that financial institutions could have along the supply chain, and how these 

could be tied to human rights abuses. However, the case studies will not be a full 

investigation into the conditions of human rights abuses but an overview of a supply chain 

with focus on some of the most severe human rights violations. This is in an attempt to 

exemplify the practical application of the framework and the possible ways in which to 

identify the connection points between the institutions and the prerequisites in the legal 

framework. 

The case study will be constructed with the help of financial research 

conducted by the Dutch research consultancy Profundo13. As a result, the emphasis of the 

                                                 

13  Profundo is a research consultancy analysing commodity chains, financial institutions and Corporate Social 

Responsibility (CSR) issues located in Amsterdam in the Netherlands. 
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investigation is on top Dutch Financial Institutions with financial ties to mining 

companies.  

1.4 Methodology 

To meet the aims of this study the research is divided into the following sections: 

- An investigation of the legal framework of CSR. 

- A case study application of the legal question, analysing the application of 

financial institutions human rights responsibilities in the supply chain of gold. 

Each phase is described shortly in the following sub-sections: 

In the legal framework phase, a large number of written and internet resources – 

government policy documents, production statistics, NGO reports, doctrine on the 

subject, and other relevant sources – are examined in order to find the key elements of 

financial institutions’ human rights responsibilities. Literature regarding the corporate 

responsibility of financial institutions is at the forefront of this analysis. Due to this rather 

specific topic, the availability of published material is limited. Hence, the primary 

doctrine used will be academic articles. Based on these mentioned sources the following 

topics will be covered: 

- Overview of international guidelines, 

- Overview of international law, and 

- Investigation into the UN Guiding Principles. 

In the case study application, the sources used will present: 

- An overview of the global gold supply chain, 

- Financial institutions’ impact on such a supply chain, 

- Application of the legal framework to the supply chain, and  

- Conclusions concerning the interpretation of the legal responsibilities of financial 

institutions. 

These steps are executed through an analysis of sources concerning the human rights 

conditions connected with the extractions of gold. Secondly, financial links between 

mining corporations and financial institutions will be analysed by looking at the market 

shares of mining companies in order to find the ten largest mining companies. Lastly, the 

investment links between these ten companies and leading Dutch financial institutions 
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will be investigated. The investment links include loans and credits as well as the 

provision of underwriting services for the issuance of shares or bonds, the service of 

signing and accepting a liability and guaranteeing payment in case damage or loss 

occurs.14 

1.5 Disposition 

The introductory chapters introduce the frame of the discussion and the investigation, 

namely the ‘hard law’ and ‘soft law’ framework on corporate responsibility in relation to 

human rights. An introduction to the methodology and definitions is also given in order 

to aid the understanding of the research. In Part 1 the legal framework will be presented 

and analysed, with a focus on the UN Guiding Principles. The discussion will look closer 

into the criteria presented in relation to corporate responsibility over breaches of the UN 

Guiding Principles. This will later be applied to the responsibilities of financial 

institutions. To examine this Part 2 will present a case study concerning the supply chain 

of gold to provide an example of how the UN Guiding Principles could be applied to a 

supply chain. Moreover, the financial institutions' position in the supply chain and their 

responsibility for breaches of human rights will be analysed and discussed. In the 

concluding chapter, a discussion will be held on the findings and a conclusion will be 

drawn from the analysis of the legal framework and the case study on the responsibilities 

of financial institutions in a supply chain. 

  

                                                 

14  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam. 
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Part 1  International Legal Framework of Financial 

Institutions’ Responsibilities 

This part will investigate what legal frameworks that could be applied to financial 

institutions’ position in a supply chain. Consideration will be taken into both the 

theoretical and practical applications of the human rights responsibilities of corporations. 

2 International law  

2.1 International Human Rights Treaties  

International human rights law does not usually provide an explicit liability or ground for 

sanctions towards private actors.15 However, due to the obligation international human 

rights law places on states, most states create domestic legislation in line with the treaty 

obligations. These are in turn directed towards private actors and forbid human rights 

abuses and present remedies to potential victims of human rights violations . There has, 

nonetheless, been some development in the area of private actors’ international 

obligations, both when it comes to new treaties and court rulings. In relation to treaties, 

there is no clear opinio juris concerning the interpretation of liability of legal persons. 

The UN Treaty Body has instead argued that the treaties give a clear obligation to address 

the States’ duty to protect and therefore create national law with obligations that guarantee 

the rights of individuals.16 The UN Special Representative of the Secretary-General on 

the issue of human rights and transnational corporations and other business enterprises 

Ruggie describes this as:  

 

Newer treaties, in particular the Optional Protocol to the Convention on the Rights of the Child on 

the sale of children, child prostitution and child pornography and the International Convention on 

the Protection of the Rights of All Migrant Workers and Members of Their Families, seem at a 

minimum to contemplate liability for business enterprises.17 

                                                 

15  Foley Hoag LLP, the United Nations Environment Programme Finance Initiative (2015), Banks and Human 

Rights Legal Analysis, Geneva, p.21. 

16  OHCHR (n.d.), “Monitoring the core international human rights treaties”, online: 

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx, viewed on 16 July 2016. 

17  UN Human Rights (2007), “Report of the Special Representative of the Secretary-General on the issue of human 

rights and transnational corporations and other business enterprises, Addendum: State responsibilities to regulate 

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx
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In the context of companies’ international responsibilities, this means that they face 

limited obligations on an international level. This poses the question of whether 

international obligations are needed if the rights are covered by domestic legislation 

instead. One answer could arguably be that there are limitations to states’ legislation due 

to geographical reasons as well as the governance and the implementation of the domestic 

laws. Furthermore, there might be issues concerning the question of jurisdiction in 

connection to multinational corporations.18  

There are also some developments in relation to the liability for international 

crimes. The Special Tribunal for Lebanon ruled in 2014 that legal persons, including 

companies, can be held criminally liable.  

 

[T]he Appeals Panel finds that the ordinary meaning of the word ‘person’ in a legal context can 

include both natural human beings and legal entities.[…][T]he Appeals Panel has examined 

evolving international standards on human rights and corporate accountability as well as trends in 

national laws. Current international standards on human rights support an interpretation that is 

consonant with imposing criminal liability on legal persons[...]With respect to the Lebanese Code 

of Criminal Procedure, the Appeals Panel considers it relevant that legal persons can be criminally 

liable under Lebanese criminal law. Accordingly, it considers that it is foreseeable under Lebanese 

law that legal entities could be subject to criminal proceedings.[...][The UN Guiding Principles on 

Business and Human Rights represent] a concrete movement on an international level backed by 

the United Nations for, inter alia, corporate accountability. Although we are wary that such 

instruments are non-binding, in light of the fact that corporations have been considered subjects 

of international law, the possibility of proceeding against a corporation through criminal 

prosecution cannot discarded but rather criminal regimes are regarded as an available remedy. The 

Appeals Panel considers these factors to be evidence of an emerging international consensus 

regarding what is expected in business activity, where legal persons feature predominantly, in 

relation to the respect for human rights.19 

 

                                                 

and adjudicate corporate activities under the United Nations core human rights treaties: an overview of treaty 

body commentaries”, A/HRC/4/35/Add.1, Feb. 13, 2007. 

18  Crawford, J. (2012). Brownlie's principles of public international law. 8. ed. Oxford: Oxford University Press, 

p.7. 

19  Special Tribunal for Lebanon (2014,7 October), Decision on Interlocutory Appeal Concerning Personal 

Jurisdiction in Contempt Proceedings, case no. STL-14-05/PT/AP/ARI26.1. 
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There are two key notes in the verdict. Firstly, it recognises national and international 

trends of companies’ legal status as it declares that there is a criminal liability for legal 

persons. Secondly, the verdict is interesting in relation to the developments of the UN 

Guiding Principles that will be further discussed in section 4.1. The judgement states that 

the UN Guiding Principles, despite being non-binding, should be seen as creating the 

possibility of initiating proceedings against corporations. The tribunal’s judgement is not 

to be considered as a primary source of international law. Instead, it has the status of a 

subsidiary source that aids the interpretation of the developments in the field.20 In this 

case, the development of national and international trends is a way to interpret the legal 

development. In addition, it gives the possibility to apply the source as a ground to the 

legal responsibilities of corporations. 

 Secondly, the verdict touches upon the emerging consensus on the 

responsibilities of the corporation as a legal personality in relation to human rights. An 

international consensus can be seen as an emerging opinio juris, which, together with 

state practice, forms customary international law.21 However, there is no evidence of 

extensive state practice nor an extensive opinio juris. Therefore, it cannot be concluded 

that there is a customary international law concerning the responsibility of corporations 

in relation to human rights abuses. Despite this, the verdict does support the argument 

that there is an emerging international consensus, which later can be seen as having a 

great effect on the implementation of the UN Guiding Principles. 

2.1.1 Binding treaty on Business and Human Rights 

Since the Ruggie framework was presented there has been an active discussion 

concerning whether there is a need for a binding treaty on the responsibilities of states 

and businesses in relation to the dichotomy of business and human rights. A strong 

alliance of NGOs and civil society organisations, working under the umbrella called the 

Treaty Alliance, have been major advocates for the creation of a legally binding 

instrument.22 Additionally, there has been an opinion forming within the UN Human 

Rights Council (the Council) which resulted in two opposing resolutions being tabled at 

                                                 

20  United Nations, Statute of the International Court of Justice, 18 April 1946, art 38. 

21  Crawford, James (2012). Brownlie's principles of public international law. 8. ed. Oxford: Oxford University 

Press, p.25-26. 

22  Treaty Alliance (n.d.), Treaty Alliance, online: http://www.treatymovement.com/, viewed on 16 July 2016. 

http://www.treatymovement.com/
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the 26th session of the Council. The first was a resolution drafted by Ecuador and South 

Africa and signed by Bolivia, Cuba and Venezuela. 23  The resolution proposed to 

“establish an open-ended intergovernmental working group with the mandate to elaborate 

an international legally binding instrument on Transnational Corporations and Other 

Business Enterprises with respect to human rights."24 At the same session, a resolution 

drafted by Norway and supported by 44 co-sponsors that: 

  

Recall[ed] in particular that the endorsement by consensus of the Guiding Principles on Business 

and Human Rights by the Human Rights Council in its resolution 17/4 established an authoritative 

framework to prevent and address adverse human rights risks and impacts of business activities, 

based on the three pillars of the United Nations ‘Protect, Respect and Remedy’ framework.25  

 

This resolution, in turn, was adopted by consensus by all regions. The two resolutions 

show that there is a stronger opposition for a binding instrument than support for it. 

Interestingly, it is countries that are usually seen as less developed that were leading the 

work to create a legally binding treaty. These countries tend to have a weaker juridical 

system and therefore might be seen to have a greater need for an international instrument 

that can be seen as strong enough to conduct a process against large corporations.  

The large support for the resolution supporting the UN Guiding Principles and 

against the resolution proposing a new binding treaty shows that there is no opinio juris 

for the principles being binding. However, there is a continuous support for the UN 

Guiding Principles that makes these guidelines the primary legal source concerning the 

responsibilities of corporations in respect to human rights. 

 

   

                                                 

23  UN Human Rights Council (2014), “Elaboration of an international legally binding instrument on transnational 

corporations and other business enterprises with respect to human rights”, A/HRC/26/L.22/Rev.1, Jun. 25, 2014. 

24  Ibid. 

25  UN Human Rights Council (2014), “Human rights and transnational corporations and other business enterprises”, 

A/HRC/26/L.1, Jun. 23, 2014. 
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3 EU Developments 

There are no cross sector EU initiatives concerning company responsibility over actions 

within the supply chains of companies. However, there is a development concerning non-

financial disclosure through the Directive 2014/95/EU26 of the European Parliament and 

of the Council of 22 October 2014 amending Directive 2013/34/EU 27  as regard to 

disclosure of non-financial and diversity information by certain large undertakings and 

groups. The new directive applies to large listed and unlisted companies with more than 

500 employees. These will have to disclose relevant and material information on policies, 

outcomes and risks, including due diligence procedures that they implement in their 

management reports. In addition, they have to disclose all relevant information on non-

financial key performance indicators regarding environmental, social and employee 

related issues, including human rights, anti-corruption and bribery matters, and diversity 

of their boards of directors.28 However, the legal consequences of this directive have not 

yet come into place. EU Member States should transpose the rules on non-financial 

reporting into national legislation by the 12th of June 2016.29 The directive has therefore 

been excluded from the scope of the analysis of this report.  

  

                                                 

26  Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014, amending Directive 

2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and 

groups. 

27  Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial 

statements, consolidated financial statements and related reports of certain types of undertakings, amending 

Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives 

78/660/EEC and 83/349/EEC. 

28  European Commission (2014), “Memo/14/301”, 15 April 2014, online: http://europa.eu/rapid/press-

release_MEMO-14-301_en.htm, viewed on 1 June 2016. 

29  European Commission (2014), “Memo/14/301”, 15 April 2014, online: http://europa.eu/rapid/press-

release_MEMO-14-301_en.htm, viewed on 1 June 2016. 

http://europa.eu/rapid/press-release_MEMO-14-301_en.htm
http://europa.eu/rapid/press-release_MEMO-14-301_en.htm
http://europa.eu/rapid/press-release_MEMO-14-301_en.htm
http://europa.eu/rapid/press-release_MEMO-14-301_en.htm
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4 International guidelines 

There are an extensive number of international initiatives on the topic of business and 

human rights. However, the leading one is the UN Guiding Principles on Business and 

Human Rights. That is the only guideline that is not only a voluntary initiative but also 

endorsed by the UN Human Rights Council. The UN Guiding Principles will hence be 

the focus of this section and an extensive depiction will be given on how the guidelines 

can be interpreted from the perspective of financial institutions. In addition to this, other 

initiatives related to the topic will be touched upon. 

4.1 The UN Guiding Principles on Business and Human Rights 

4.1.1 Legal Terminology  

The UN Guiding Principles set an expectation aimed at  all business to avoid infringing 

upon human rights and work against negative human rights impacts in the supply chains 

in which they are active. The principles gained importance as the United Nations Human 

Rights Council unanimously endorsed them in 2011.30 The endorsement did not create 

any new international legal obligations but it is a strong indication directed towards states 

and businesses on what is expected of them regarding the relationship between businesses 

and the rights of the humans that companies affect by their production and trade.  

The UN Guiding Principles ask specifically for businesses to “respect 

human rights”31. “Respect”’ is an essential term in human rights law.32 Respecting rights 

means not to infringe upon them. In contrast to other areas of law, states have a duty not 

only to respect but also to protect human rights against infringement by third parties, and 

to fulfil those rights by facilitating the increased enjoyment of them when it comes to 

human rights law.33 This is also something to be highlighted in relation to the use of the 

term ‘respect’ when it comes to businesses actions in the UN Guiding Principles as it 

could be questioned whether there also is a wider responsibility on the part of businesses 

                                                 

30  UN News Centre (2011), “UN Human Rights Council endorses principles to ensure businesses respect human 

rights”, online: http://www.un.org/apps/news/story.asp?NewsID=38742#.V07x_ZGLS01, viewed on 1 June 2016 

31  UN Human Rights (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 11. 

32  UN Human Rights (n.d.), “What are human rights?”, online, 

http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx, viewed on 1 June 2016. 

33  Ibid. 
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to protect human rights against infringements by third parties. This section will further 

investigate the later articles of the guiding principles to see if and how this would be the 

case in respect to the responsibility of businesses.  

 The relevant section for this research is the second part of the principles, which 

is directed towards business social corporate responsibility and primarily the human 

rights responsibilities. Article 13 requires business enterprises to:  

 

Avoid causing or contributing to adverse human rights impacts through their own activities, and 

address such impacts when they occur. Seek to prevent or mitigate adverse human rights impacts 

that are directly linked to their operations, products or services by their business 

relationships, even if they have not contributed to those impacts.34 

 

The key concepts in this section are the actions that tie responsibility to a business: 

causation, contribution or having a direct link with their operations. These concepts are 

the key to the application of the responsibility and, consequently, they will be 

subsequently explored.  

 Causation is a legal term that can be found in both international and national law.35 

In the general sense, it is conceived as the causal concept to determine responsibility over 

a result. In the case of responsibility in a supply chain, and considering the presence of 

the two other concepts, causation is not the only base for responsibility presented by the 

guiding principles. However, the term is the clearest source of responsibility due to the 

history of the theory of responsibility.  The concept has originated from the prerequisite 

of “proximate” or “adequate” cause of the harm. 36  Honoré develops these original 

concepts with the claim that the theory of causation assesses the components of necessity, 

explanation, probability, the scope of the rule violated and equity.37 By this Honoré 

declares that there has been a development from the original first notions of causation to 

an addition with the three later. In the current application of the theory, the key concept 

                                                 

34  UN Human Rights (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Article 13. 

35  Honoré, A. M. (1983) ‘Causation and Remoteness of Damage’ in A. Tunc (ed.), International Encyclopedia of 

Comparative Law, Tübigen: Mohr, para. 59. 

36  Honoré, A. M. (2010), ‘Causation in the Law’ in Stanford Encyclopedia or Philosophy, 17 November 2010, last 

visited 15 January 2012. 

37  Ibid. 
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can be seen as the notion of the necessity of the act.38 The term hence give a way to decide 

whether a defendant’s conduct or the defined event is a condition, which played a causing 

part in bringing about the infringement of human rights. 

Contribution is the second concept presented as a ground for responsibility. This 

is a less clear term that has some different meanings depending on the legal system at 

hand. In international law, the term can be seen to be connected to financiers of conflict 

in the relation between states such as in the International Court of Justice (ICJ) case 

Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v 

United States of America). 39  The case has the status as all judicial decisions of a 

subsidiary mean of determining the rules of law.40 In this instance the case concerns 

military contributions, including financial support, from the United Stated to El 

Salvador.41 However, as the case concerns state responsibility, there are many other case 

specific factors that contributed to the responsibility that is not tied to the financial aspect 

of the support. Nonetheless, it does provide a starting point to the question of how to 

define the term. In national legislation, the term can mostly be found in criminal law.42 

For example, in Swedish criminal law, the equivalent term to contribution is defined as 

furthered the crime by advice or deed.43 Similar components can be found in international 

criminal law jurisprudence, which indicates that the relevant part of aiding and abetting 

is “knowingly providing practical assistance or encouragement that has a substantial 

effect on the commission of a crime”44.  
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http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-

e456?rskey=JVgXN3&result=1&prd=EPIL, viewed on 16 July 2016. 
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Lastly, there is an aspect of the concept which is non-legal “complicity” explained 

by the guide of interpretation to the UN Guiding Principles.45 This term represents the 

occurrence of a public opinion which is stronger than the complicity found by law but 

that is still built on aiding to illicit behaviour that is condemned by the public. Examples 

of this could be situations where a corporation is seen to make profit from human rights 

violations committed by other actors. This could be seen through instances where a 

corporation fails to speak out when abuses can be seen connected to the production of the 

corporation’s products or when the corporation makes a profit due to very low production 

costs that is created through abusive working conditions. According to the interpretive 

guide to the UN Guiding Principles, the non-legal as well as the legal complicity should 

be included in the scope of the human rights due diligence process and generate 

appropriate responses of companies.46 

The last prerequisite concerning impacts is directly linked by a business 

relationship. This prerequisite is not given an equally extensive explanation as other 

concepts within the principle by the interpretive guide of the principles nor is it 

completely clarified how far this link can be interpreted to spread. However, the 

explanation that is given by the interpretive guide to the Guiding Principles are that:  

 

Business relationships refer to those relationships a business enterprise has with business partners, 

entities in its value chain and any other non-State or State entity directly linked to its business 

operations, products or services. They include indirect business relationships in its value chain, 

beyond the direct link, and minority as well as majority shareholding positions in joint ventures.47 

 

This interpretation gives an extensive scope of the term and hence forces companies to 

take responsibility for all violations that can be seen as directly linked to their products 

or services. This has a great impact on financial institutions position in the value chain as 

they most often are contributing to at least one step of all production lines. This gives a 

larger responsibility for corporations to have knowledge of all their business partners. 

The key in the definition is that it is not just direct links that are binding, but also links 
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46  Ibid.  
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where subcontractors and clients of the corporations are connected with a human rights 

impact.  

To exemplify these three concepts one could look closer to the possible 

interpretations of these in connection to the work of financial institutions. If a bank causes 

an impact through its own activities, it is a situation where a bank’s policies or activities 

cause a human right violation. For example, this could be the case when a bank does not 

promote a staff member due to his or her gender or religion, or a bank refuses employees 

to form or join a trade union. Another example could be if the working environment is 

highly unsafe to the bank’s workers due to extensive working hours. Secondly, a bank 

can be considered to contribute to a human rights impact through how it facilitates, assist, 

or encourage the behaviour of another entity. As for example, only granting a loan to a 

company if they drastically increase their production, which in turn creates a situation 

where the employees have to work excessive workdays. The last concept of causation is 

through the direct link to a human rights abuse. A financial institution can be seen to do 

this through their business operations and services to a business that causes a human rights 

abuse, but at the same time the financial institution cannot be seen to cause or contribute 

to the impact. The impacts in this category have to meet two conditions. First, the impact 

must be linked to the services provided by the financial institution and the financial 

institution must be connected to the business or entity that causes the abuses. There can 

be different kinds of linkages, which in turn create different obligations for the financial 

institution.48 An example of this is how a company take loans to explore an oil field in an 

area of land previously used by the local populations for farming activities. However, 

here a clarification could be made that there should be a directness prerequisite, if the 

financial institution did not approve a loan for the business oil exploration but their road 

project in another area they cannot be directly linked to the oil project. In that case, they 

would not be obliged to mitigate the risk. The basis of this obligation and the complexity 

of the concept of a direct link require a case-by-case evaluation in order to assess the 

degree of proximity between the business activity of the financial institution and the act 

of the violation of human rights.  

                                                 

48  OECD (2014), “Due diligence in the financial sector: adverse impacts directly linked to financial sector 

operations, products or services by a business relationship”, online: https:// 

mneguidelines.oecd.org/globalforumonresponsiblebusinessconduct/GFRBC-2014-financial-sector-document-

1.pdf, viewed on 1 June 2016. 
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4.1.2 In Practice 

According to Principle 15 of the UN Guiding Principles, in order to meet their 

responsibility to respect human rights, companies should have in place:  

- A policy commitment to meet their responsibility to respect human rights;  

- A human rights due-diligence process to identify, prevent, mitigate and account for how they 

address their impacts on human rights; and 

- Processes to enable the remediation of any adverse human rights impacts.49 

The first of these responsibilities is to have in place a human rights due diligence process. 

The process requires the companies to conduct a due diligence to identify whether they 

cause an adverse impact or contribute to it, as well as whether their operations, products, 

or services are directly linked to an adverse human rights impact through their business 

relationships. 50 A traditional due diligence process is a practice that is well established 

within corporate law. The process is an intensive investigation of a corporation in an 

initial stage such as a merger or acquisition or any other situation where there is a 

commercial, financial or legal risk that could cause a liability for the company. In the 

acquisition of a company, the process includes a full understanding of all of the 

obligations and liabilities of the company, as for example debts, leases, long-term 

customer agreements, pending and potential lawsuits, employment contracts, et cetera.51 

The conduct is exceptionally thorough as it is in most corporate law the basis of the 

responsibilities that the companies are bound to at a later stage when the corporation has 

been acquiesced. This makes the use of the term in connection with human rights abuses 

within the companies supply chain an obligation with an implied severe level of 

investigation. This requires a shift from considering pure risks to the company, to 

considering risks to others affected by the corporate action. This does not exclude, 

however, that also risks for others can be considered a risk for the corporation. 

For banks, the due diligence could potentially extend across all types of 

actors such as borrowers, commercial banking clients and activities where the bank has 

invested. To make due diligence investigation throughout the entire business and towards 

                                                 

49  UN Human Rights (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 15. 
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all investments and activities is an extensive action. It has led to a process of prioritization 

on making the investigation within the risk sectors and actors engaged in high-risks 

settings. This process is also a process supported by the UN Guiding Principles. 52  

 Article 24 of the UN Guiding Principles presents that when a company 

identifies a large number of potential impacts points along a supply chain the company 

may, if necessary, prioritise issues that are the “most severe or where delayed response 

would make them irremediable” 53 in relation to the individuals or community affected, 

based on gravity, number of individuals affected, and whether the impacts are 

irremediable. This has also lead to that many financial institutions have chosen to 

prioritise action in relation to impacts with large reputational reasons.54 The exemption 

raises a number of questions of how extensive the due diligence obligation can be 

considered to be. 

4.1.3 The Scope of the Responsibility to Respect Human Rights and Due 

Diligence 

There is a difference between the concept of supply and value chains within the economic 

and sustainability discourse, the later in focus of the UN Guiding Principles. The 

economic concept of the value chain, developed by Michael Porter, includes the raw 

materials that companies receive, the processes through which they and their suppliers 

add value to materials, and continues through to the sale of finished products.55 However, 

when it comes to the use of the concept value chain in sustainability discourse, the focus 

lays on the stakeholders along a supply chain.56 Stakeholders are everyone affected by 

the business activity as for example governments, companies, workers, civil society, and 

labour unions. In the case of financial industry, this is important in relation to the UN 

Guiding Principles, as the due diligence reporting is seen to take into account all actors 

                                                 

52  Foley Hoag LLP, the United Nations Environment Programme Finance Initiative (2015), Banks and Human 

Rights Legal Analysis, Geneva. p.3. 

53  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 24. 

54  Foley Hoag LLP, the United Nations Environment Programme Finance Initiative (2015), Banks and Human 

Rights Legal Analysis, Geneva. p.3. 

55  Porter, M.E. (1985). Competitive advantage: creating and sustaining superior performance. New York: Free 

Press, p. 11-15. 

56  De Chernatony, L., Harris, F., & Dall'Olmo Riley, F. (2000) “Added value: its nature, roles and 

sustainability”, European Journal of marketing, 34(1/2), 39-56. 



 -23- 

in a company’s value chain.57 For financial institutions, this means that their due diligence 

obligation could reach to include a wide range of stakeholders through their activities, 

including borrowers such as project finance developers, retail and commercial banking 

clients, and clients that they advise. 58 

The scope of the obligatory due diligence process is regulated to some 

extent and focuses on the earlier presented prerequisite of causing, contribution of direct 

link to the activities. However, it also includes other aspects of the due diligence process. 

Firstly, article 14 states that: 

 

The responsibility of business enterprises to respect human rights applies to all enterprises 

regardless of their size, sector, operational context, ownership and structure. Nevertheless, 

the scale and complexity of the means through which enterprises meet that responsibility 

may vary according to these factors and with the severity of the enterprise’s adverse human 

rights impacts.59 

 

This is developed through Principle 17 that states that due diligence: 

 

(a)  Should cover adverse human rights impacts that the business enterprise may cause or 

contribute to through its own activities, or which may be directly linked to its operations, 

products or services by its business relationships; 

(b)  Will vary in complexity with the size of the business enterprise, the risk of severe 

human rights impacts, and the nature and context of its operations; 

(c)  Should be ongoing, recognizing that the human rights risks may change over time as 

the business enterprise’s operations and operating context evolve.60 

 

The most important content in these articles, in addition to the previously discussed 

proximity prerequisites, is the opening for the variation between different corporations’ 

due diligence depending on the size of the business enterprise, the risk of human rights 

impacts, and the nature and context of the company’s operations. The clause provides 

large room for companies to interpret their position in a supply chain and accordingly 
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provide a due diligence report that they see fit their interests best. It can be argued that 

this has an impact on the responsibility for financial institutions as they often see 

themselves as a bystander of the supply chain and therefore do not see the nature of their 

services as a part of creating the human rights abuse.61 This risk is also enhanced by 

principle 24 that gives corporations the possibility to prioritise to “first seek to prevent 

and mitigate those [actions] that are most severe or where delayed response would make 

them irremediable”62 . This could be seen as a natural need for a way to prioritise in order 

to create a due diligence process over a whole enterprise. However, this can also be 

considered as a possible opening for companies to marginalize their due diligence 

reporting, only focusing on actions that result in irremediable damages and not all human 

rights abuses. 

The guide of interpretation provided for the Guiding Principles, however, argues 

in another way. It claims that the human rights due diligence is an aid to enterprises to 

minimise their human rights impact. In addition, as this is a tool to the enterprises, they 

must be given the option to focus on those violations that would cause the greatest harm 

to people and only later turn to the next greatest severity. 63  This is arguably a fair 

reasoning. On the other hand, it creates a possibility for companies to place less resources 

on the due diligence investigation. If the regulation would say that the responsibility was 

to cover all business actions, there would be a need for companies to investigate further. 

At the same time, this can be seen as a natural part of making the regulation more 

accessible for the corporations as the regulation is not binding in the sense that hard law 

would be. 

For financial institutions these limitations to the scope of the due diligence 

reporting are especially interesting. As the activities of the financial institutions often are 

diverse and cover a large range of supply chains, the impact of their activities are hard to 

assess. Furthermore, the prioritisation provided by the Guiding principles creates a special 

gap in the legislation concerning these parties. As it often requires an investigation to 
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determine which of the investments have the greatest harm to people, the prioritisation 

becomes extremely difficult. This could be seen as giving the financial institutions the 

opportunity to do a due diligence procedure to a selected few projects. Instead of firstly 

doing a due diligence process and then choosing which actions that needs to be changed, 

as could be considered more efficient, many financial institutions firstly decide focus 

areas and second to this conduct an due diligence analysis. 64 However, this is a rather 

cynical interpretation. Another way of looking at the exception is that it should not have 

a great impact on the due diligence process of financial institutions as they should have 

large enough resources to include the due diligence process into all supply chains in the 

risk areas that the financial institution are involved with. 

4.1.4 The Obligations Bound to the Levels of Responsibilities 

The importance of the different categories of contribution to human rights abuse lays in 

the last part of the UN Guiding Principles: the access to remedies. Article 22 states that: 

 

Where business enterprises identify that they have caused or contributed to adverse impacts, they 

should provide for or cooperate in their remediation through legitimate processes.65 

 

This provision enables business enterprises to be held accountable for adverse human 

rights impacts caused or contributed by their operations. This differs from the instances 

where the enterprise is only seen to be directly linked to its operations, but is not causing 

or contributing to it. In these instances the responsibility to respect human rights does not 

require the enterprise to provide remedies.66 Instead, an obligation is presented through 

article 13 whereby the company should seek to prevent or mitigate adverse human rights 

impacts to the operations that can be seen to be directly linked to the enterprise business 

relationships.67 
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4.2 OECD Guidelines 

There is a limited number of international guidelines that are applicable to financial 

institutions’ responsibilities along a supply chain on the cross sector level, meaning that 

they cover all different types of industries that the financial institutions support. The most 

influential is the Organisation for Economic Cooperation and Development (OECD) 

Guidelines for Multinational Enterprises,68which are recommendations by governments 

to multinational corporations. They contain voluntary guidelines and standards for 

corporations in line with relevant legislation. According to the OECD, companies have 

to respect the human rights of people affected by their activities. In addition, the 

guidelines correlate to the UN Guiding Principles since 2011 and are hence a way for 

companies to be bound to these principles.69 

In addition to the cross sector OECD initiative, there are numerous 

voluntary initiatives put forward by the OECD that are connected to certain sectors. To 

exemplify this, relevant to the later case study, the OECD Due Diligence Guidance on 

Responsible Supply Chains of Minerals from Conflict Affected and High Risk Areas70 

(the Guidance) is an example of such initiatives. The Guidance is a multi-stakeholder 

initiative that was created with the backing of numerous governments in order to create a 

responsible supply chain for minerals from conflict-affected areas. The Guidance is aimed 

at being a tool for companies to avoid contributing to conflicts and to respect human rights 

throughout their supply chains. The initiative is further directed towards creating a 

transparent mineral supply chain. In addition to the focus on conflict areas, the Guidance 

considers artisanal and small-scale mining as a key risk. This will be presented further in 

the case study. However, the guideline is voluntary and only has the support of those 

OECD countries that pledged that they would ensure that all companies operating in the 

field will apply the guidance. The Guidance contains the following four step approach for 

a risk focused due diligence investigation: 
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- Establish strong company management systems; 

- Identify and assess risks in the supply chain; 

- Design and implement a strategy to respond to identified risks; and 

- Carry out independent third-party audit of supply chain due diligence at identified points in the supply chain.  

These steps are a development from the more general OECD Guidelines. The Guidance 

is however more extensive than the general guidelines as they provide more extensive 

responsibilities for the actors in the mineral supply chain. Few would however consider 

that the responsibilities within these guidelines are applicable to financial institutions. 

This is true also for the financial institutions themselves. The financial institutions hence 

focus on the more general OECD Guidelines. One can conclude that the main obligation 

that the financial institutions can be held responsible by is the OECD Guidelines. These 

in turn correlate to the UN Guiding Principles and therefore should these principles be 

considered as the primary source of obligations for corporations. 71 

4.3 Overview of other Initiatives 

There is a number of less influential initiatives and guidelines that are directed towards 

companies involved in the mining sector but also more general guidelines concerning 

human rights impacts along a supply chain.  An example of these is the ISO 26000 

guidelines72, which recognise the importance of human rights. The guidelines cover risk 

situations, due diligence, avoiding complicity, solving grievances, discrimination and 

vulnerable groups, civil and political rights, economic, social and cultural rights and 

fundamental principles and labour rights. Other initiatives are the Equator Principles73, 

developed by banks, which are a number of voluntary standards that address banks’ social 

performance, including the respect of human rights.74 These and many more initiatives 

are intended to have an impact on the supply chain. However, they have not had any direct 

impact on financial institutions, apart from the voluntary developments of the 

frameworks. The lack of direct impact stems from the same reason as in relation to the 

OECD Due Diligence Guidance on Responsible Supply Chains of Minerals from Conflict 
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Affected and High Risk Areas, the financial institutions do not consider the instrument to 

encompass their business. 

  



 -29- 

5 Soft Law and its Relationship to Hard Law  

5.1 The Properties of Soft Law 

As shown in the previous sections the initiatives concerning companies’ responsibility 

are to a great extent voluntary, with exception to the upcoming EU law and the 

international criminal law. The instruments discussed are what is described with the term 

soft law. This term covers a range of instruments of different nature and shape. This 

makes it difficult to discuss it in general terms but there are some common denominators. 

First and foremost, the agreements are variable and negotiable and hence can have a large 

variety of technicality and solutions. Secondly, all the agreements have to be in written 

form. This means that the term covers non-binding or voluntary resolutions, guidelines, 

recommendations and many other forms of commitments. 75 

 In the same manner, there is also a wide range of opinions concerning the 

importance of soft laws initiatives within international law. The opinions reach from that 

the agreements are not a part of law at all to others that describes the source as a quasi-

source of international law. Some authors claim that the sources of international law are 

strictly found in article 38 of the International Court of Justice (ICJ) statute76 which are 

the classical interpretation on the two categories of law and non-law, while others argue 

for a more normative scale of legal sources.77 However, soft law has gradually gained a 

more important role in the international sphere and has become part of legal institutions 

and international organizations, giving them soft responsibilities through instruments of 

monitoring and enforcement. 78 Hence, it can be argued that soft law is a part of the 

international law or at least the legal framework. Despite this, it deserves to be highlighted 

that the flexible features of the soft law instruments in combination with the ability for 

new actors involved in the law making to adopt them causes the instruments to have 

differing degrees of authority. 
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The extra-legal norms are most often used by states in order to avoid the 

disadvantages that can be considered as connected to the creation of legally binding 

commitments. The main disadvantage is often seen as the loss of sovereignty when it 

comes to the commitments made in a hard law agreement. This is a consequence when it 

comes to all types of international agreements and it is the foundation of all international 

law. However, when it comes to soft law this disadvantage is avoided as the agreement is 

non-binding in nature, while it still serves the purpose of establishing rules that can lead 

to a common ground upon which to base future work in the international arena. One can 

liken the agreements with a form of social norms where there is an expectation of 

compliance but when it is broken by a state the condemnation will be less severe and 

urgent than when a hard legal norm is broken. Hence, there is a stronger incentive for 

states to choose to agree upon these types of norms.79 

The natural question following the conclusion that the rules are non-binding is if 

there is an incentive to comply with the soft law or not? Here, once again, scholars 

disagree. Some, like Prosper Wiel claims that due to the lack of judiciary means the soft 

law might compromise the whole international normative system as there is no purpose 

of the instrument.80 Others believe that the soft law has great advantages through lower 

costs than the hard law and it offers possibilities of compromise and mutually beneficial 

cooperation of parties to the agreement.81 What can be seen is that there is not a distinctive 

quality of hard law concerning compliance but that soft law at many times are complied 

with to a great extent.82 Why this is the case can be explained in many ways but a key 

aspect that can be raised is that despite not having any judiciary implications the soft law 

still engage legal actors in normative considerations. This creates normative standards 
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http://opil.ouplaw.com.ezproxy.its.uu.se/view/10.1093/law:epil/9780199231690/law-9780199231690-e1513?rskey=yyPEv3&result=8&prd=EPIL
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and processes that have an impact through self-interested calculations.83 However, it is 

still an important point to be aware of, as it has a great effect on the difference of the 

theory that can be raised from the legal framework and the actual actions of states. This 

will also be of great importance for the conclusions concerning the actual responsibilities 

for financial institutions, as it ultimately is a need for a political will, to make the soft law 

reinforced and active. 

5.2 Corporations as Legal Subjects 

When it comes to financial institutions’ legal responsibilities, there is a need to discuss 

the legal personality of corporations. This to establish if corporations can be the subject 

of human rights responsibilities. At present, the international law does not give full legal 

responsibility nor personality to corporations. However, there are some exceptions to this. 

Firstly, as explained in section 2.1, there are some developments concerning corporations’ 

responsibilities not to commit international crimes. Secondly, in relation to the area of 

soft law as discussed in the section relating to the UN Guiding Principles, corporations 

have a responsibility to respect human rights.84  

 Some scholars make a difference when it comes to the action of the companies 

and describes this as a “responsibility” rather than a “duty”. This is because the 

responsibility is to respect certain conduct in accordance with soft law instruments related 

to corporate responsibility. Apart from this, there is nothing that stops individual states to 

impose binding laws upon corporations that act within the state’s jurisdiction.85 However, 

this is not done by all states and therefore there are no global legally binding duties. 

From the perspective of the UN Guiding Principles, the kind of legal personality 

that corporations possess boils down to the concept of human rights due diligence once 

again. This instrument is put in place through a mixture of state-based and non-state based 

judicial and non-judicial mechanisms. The latter of these includes the non-state 

operational grievance mechanisms, complaint instruments for stakeholders affected with 

                                                 

83  Abbott, K., & Snidal, D. (2000). “Hard and Soft Law in International Governance”. International Organization, 

54(3), 421-456. online: http://www.jstor.org/stable/2601340, viewed on 15 July 2016, p. 422. 

84  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art.11. 

85  Muchlinski, Peter and Lundan, Sarianna (2012) “Human Rights Due Diligence in Global Value Chains”, Von 

Tulder, Robin and Verbeke, Alain and Voinea, Liviu, (eds.), New Policy Challenges for European Multinationals. 

Emerald; European International Business Academy, pp. 181-201. 

http://www.jstor.org/stable/2601340
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the corporations activities, that has been given an important position in the due diligence 

process.86 Corporations can however also possess rights, as private actors, such as right 

to a fair process or property rights. These in turn can weigh against the rights of other 

non-state actors.87 Through this, a form of limited legal personality has been created 

where the corporations can be held accountable for their actions on a non-state bound 

basis and at the same time can have rights that should be protected.  

Lastly, it can be discussed which human rights obligations that corporations can 

be tied to. There is no clear line to which these would be, but there is a clear agreement 

that it cannot be the same responsibilities as those which states are bound to. There are 

two reasons that can be brought forward for why this is the case. Firstly, there are human 

rights that corporations cannot provide, such as the right to a fair trial, right to a nationality 

or rights to asylum. However, there is a large number of human rights that corporations 

arguably could provide. 88 To limit this, the UN Guiding Principles proclaims that: 

 

The responsibility of business enterprises to respect human rights refers to internationally 

recognized human rights—understood, at a minimum, as those expressed in the International Bill 

of Human Rights and the principles concerning fundamental rights set out in the International 

Labour Organization’s Declaration on Fundamental Principles and Rights at Work.89 

 

Here it is shown that the corporations are not tied to all human rights obligations but just 

a limited number of basic human rights. To conclude, there is no clearly set frame or term 

for corporations’ legal personality in relation to international law. Nevertheless, the 

developments show that they have responsibilities in relations to state and non-state 

actors. However, these responsibilities are not as heavy as the responsibilities of states 

but rather a minimum standard that is set by the international community through 

universally recognized human rights. 

                                                 

86  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Principles 26–

31.  

87  Kinley, D., Tadaki, J. (2004), “From Talk to Walk: The Emergence of Human Rights Responsibilities for 

Corporations at International Law”, Virginia Journal of International Law, 44(4), 931-1023, p.967. 

88  Max Planck Encyclopedia of Public International Law (2014), “Corporations in International Law”, online: 

http://opil.ouplaw.com.ezproxy.its.uu.se/view/10.1093/law:epil/9780199231690/law-9780199231690-

e1513?rskey=yyPEv3&result=8&prd=EPIL, viewed on 1 June 2016. 

89  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 12. 

http://opil.ouplaw.com.ezproxy.its.uu.se/view/10.1093/law:epil/9780199231690/law-9780199231690-e1513?rskey=yyPEv3&result=8&prd=EPIL
http://opil.ouplaw.com.ezproxy.its.uu.se/view/10.1093/law:epil/9780199231690/law-9780199231690-e1513?rskey=yyPEv3&result=8&prd=EPIL
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Part 2 Case Study: Financial Institutions’ Responsibilities 

along the Supply Chain of Gold 

The case study is made in order to apply the legal framework that relates to financial 

institutions human rights responsibilities to an actual supply chain. The supply chain 

chosen is the supply of gold. A simplified overview of the supply chain is given from a 

global perspective in order to display the natural intersection of financial institutions to 

the supply chain. This will be further explored through the economic ties between 

financial institutions and mining companies, in order to later apply the legal framework 

in order to find the responsibilities that financial institutions can be seen to have in respect 

to the human rights abuses along the supply chain. 

6 Overview of the Global Gold Supply Chain 

Gold occurs within a wide spectrum of geological settings and locations around the world. 

The different types of geological settings are also tied to the two major types of mining: 

underground mining and surface mining. 90 Underground gold mines have traditionally 

produced the largest proportion of the world’s gold, as it has previously not been 

economically profitable to extract the low amounts of gold that is found in the surface of 

ore bodies. The majority of the gold is still extracted from the underground mines. 

However, in the past couple of years there has been an increased extraction from surface 

mines. An important difference between the two types is that mining at the surface have 

lower operating costs and is therefore less dependent on financial institutions’ 

involvement. 91  This makes underground mining more relevant for this research. 

However, in both types of mining there is a high occurrence of human rights abuses. 

These types of mining are also often closely connected to the difference of artisanal 

mining and large-scale mining. However, research into the mining companies' way of 

extraction will not be done but it will be assumes that the largest ten gold extraction 

companies do work through large-scale mining sites. What can be observed though this 

                                                 

90  Foster, R.P. (ed.) (1993), Gold Metallogeny and Exploration, United States: Chapman & Hall. p.432. 

91  Frimmel, H.E. and W.E.L. Minter (2002), “Recent developments concerning the Geological History and Genesis 

of the Witwatersrand Gold Deposits”, Goldfarb, R.J. and R.L. Nielsen (eds.), Integrated Methods for Discovery: 

Global Exploration in the Twenty-First Century, Littleton, United States: Special Publication Society of 

Economic Geologists (9):17-45. 
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is that the legal responsibility can be seen to differ between the two types of extraction. 

This is further elaborated in section 10, concerning financial institutions impact on the 

supply chain.  

 After the gold is extracted, it is processed through refineries. These are often 

situated in other countries, and the transportation is at many times a critical part of the 

supply chain. The refineries produce refined gold. Gold trade statistics and information 

is hard to ascertain. Many of the countries of production such as China and Dubai, do not 

publish detailed trade figures. In addition, smuggling or unregistered imports is a common 

practice whereby the origin and destination of the gold is erased in order to ‘launder’ gold 

from questionable sources. Consequently, the links to financial institutions at these levels 

of production are hard to extract and it distorts the possibility to track the origin of the 

gold. This is especially true for the gold originating from artisanal mining. It is therefore 

hard to estimate how large part of the world production of gold that do originate from this 

category of mines.92 The working conditions in these refineries usually also infringe upon 

human rights, with the occurrences of high health risks, forced labour and extreme 

working hours. However, the largest amount of the gold is refined in Switzerland where 

the working conditions are not a concern.93 A second aspect to the importance of the 

refineries is that almost all extracted gold is considered to pass by them. That includes the 

gold extracted through artisanal mining. Nearly all unrefined gold therefore comes to the 

world market through these institutions.94 The financing of the refineries can therefore be 

seen as directly linked to the human rights abuses of the artisanal mining in addition to 

the ones tied to the refining process. 

                                                 

92  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam, p.16. 

93  Internal Document from ABN Ambro (2015), “Due diligence, Diamonds, Copper and Cocoa” 

94  US department of state (2010), “Human Rights Report: Switzerland”,online: 

http://www.state.gov/j/drl/rls/hrrpt/2010/eur/154454.htm, viewed on 1 June 2016. 

http://www.state.gov/j/drl/rls/hrrpt/2010/eur/154454.htm
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6.1 Top gold producers from industrial mining 

Table 1 lists the top-10 leading gold producing companies from industrial mining in 2013. 

Based on a total global production of 3,022 tonnes, these ten players accounted for about 

32% of world production.  

Table 1 Top-10 gold producers globally, 201395 

Rank Company Country of 

origin 

Owner- 

shipa 

Global 

market 

share 

2013c 

Significant mining 

operations and/or 

assets 
2013 2012 

1 1 Barrick Gold Canada Public 7.4% Canada, U.S., Peru, 

Argentina, Australia, 

Dominican Republic, 

Papua New Guinea 

2 2 Newmont 

Mining 

United States Public 5.2% U.S., Australia, Peru, 

Indonesia, Ghana, 

New Zealand, Mexico 

3 3 AngloGold 

Ashanti 

South Africa Public 4.2% South Africa, DRC, 

Ghana, Mali, 

Namibia, Tanzania, 

Argentina, Brazil, 

U.S., Australia 

4 6 Goldcorp Canada Public 2.7% Argentina, Canada, 

Chile, Dominican 

Republic, Mexico, 

U.S. 

5 5 Kinross 

Gold 

Canada Public 2.6% Brazil, Chile, Ghana, 

Mauritania, Russia, 

U.S. 

6 8 Newcrest 

Mining 

Australia Public 2.4% Australia, Papua New 

Guinea, Indonesia, 

Côte d’Ivoire, Fiji 

7 7 Navoi 

MMCb 

Uzbekistan Private 2.3% Uzbekistan 

8 4 Gold Fields South Africa Public 1.9% Australia, Ghana, 

Peru, South Africa 

9 9 Polyus Gold 

International 

United 

Kingdom 

Public 1.7% Russia 

10 n/a Sibanye 

Gold 

South Africa Public 1.5% South Africa 

  Other companies 68.1%  
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The table shows the companies used in section 8 in order to find financial links between 

the top companies of the world market and Dutch financial institutions. The corporations 

have a number of different countries of origin and all but one are publicly owned which 

make them more accessible to investments. Secondly, the table shows the areas where the 

corporations have significant mining activities or assets. Examples of human rights 

violations connected to the mining industry in some of these countries will be presented 

below. These will in turn be connected with the countries of operations and assets of the 

mining corporations, in order to show how the financial institutions can be seen to be 

connected to the human rights impact of the companies that they are investing in.  

  

                                                 

95  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam. p.13. 
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7 Human Rights along the Supply Chain of Gold 

A number of the international recognised human rights are at risk of violations along the 

supply chain of gold. The risks can be divided into two categories by the origin of the 

abuses: the abuses connected with conflict zones or those primarily connected to the 

labour conditions in the mining sites. The latter includes forced labour, the risk for the 

life of workers and child labour which are reoccurring throughout many of the countries 

of production. Many mining companies distance themselves from openly sourcing from 

conflict regions and hence claim that the most severe human rights risks are avoided. 

Mining companies do also risk contributing to conflict financing or human rights abuses 

via their mineral supply chains, especially if upstream suppliers are located in conflict 

zones. This is also addressed by the European Commission’s proposed new regulations 

on a voluntary due diligence framework.96 This has led to that many companies and 

regulations such as the one mentioned have chosen just to focus of the occurrence of the 

human right risks within conflict zones and not others connected to the production of 

gold. However, these limitations to conflict zones can be discussed as will be done in the 

following section. Second to this, a focus will be laid on human rights abuse reports from 

the countries where the largest mining companies are active in will be made in order to 

show that there are issues within these supply chins of these companies. 

 

7.1 Questions Concerning the Limitation of the Scope to Only 

Conflict Affected Areas of Mining 

As presented, the UN Guiding Principles sets clear standards for business enterprises to 

respect human rights, on how to conduct human rights due diligence and implement 

measures to prevent and address all human rights violations. The argument that can be 

used in order to justify the focus on conflict minerals and not general human rights 

violations is that “business enterprises whose operations or operating contexts pose risks 

of severe human rights impacts should report formally on how they address them”97. This 

                                                 

96  European Commission, (2011), “Corporate Social Responsibility: a new definition, a new agenda for action”, 

online: http://europa.eu/rapid/press-release_MEMO-11-730_en.htm, viewed on 1 June 2016. 

97  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 12. 

http://europa.eu/rapid/press-release_MEMO-11-730_en.htm
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justifies corporations limiting their operations in conflict-affected areas. However, it can 

be questioned whether it is enough to exclude the severity of risks of non-conflict related 

human rights abuses. 

While the UN Guiding Principles offers the possibility to focus on high risks and 

it deserves to be highlighted that gold production can be seen as such in most producing 

countries. The UN Guiding Principles therefore still prescribes states to “ensure that their 

current policies, legislation, regulations and enforcement measures are effective in 

addressing the risks of business involvement in gross human rights abuses”98. These 

human rights abuses are not just the ones connected to conflict but all internationally 

recognized human rights99. This is understood, at a minimum, as those expressed in the 

International Bill of Human Rights and the principles concerning fundamental rights set 

out in the International Labour Organization’s Declaration on Fundamental Principles 

and Rights at Work. When it comes to gold, the occurrence of child labour is the most 

common.100 As this is a severe human rights abuse that occurs in many of the non-conflict 

affected mining sites, it is also of large importance to include work outside the concern 

of conflict minerals. 

There are two key points to be included concerning this topic. The first is that the 

definition of conflict is of concern to the impact of the limitation to sever risks. The 

definition of conflict is a largely disputed topic due to the large increase of non-state 

conflicts and intrastate conflicts. 101  Due to this, the OECD chose to combine the 

definitions of conflict affected and high risk areas:  

 

[C]onflict-affected and high-risk areas can be understood as any area identified by the presence of 

armed conflict, widespread violence, including violence generated by criminal networks, or other 

risks of serious and widespread harm to people. Such areas are often characterized by political 

instability or repression, institutional weakness, insecurity, collapse of civil infrastructure, 

                                                 

98  UN Human Rights  (2011), “Guiding Principles on Business and Human Rights”, HR/PUB/11/04, Art 12. 

99  Ibid.  

100  Schipper, I. de Haan, E. and van Dorp M. (2015), “Gold from children’s hands”, online version: 

http://www.somo.nl/news-en/somo-research-gold-from-children2019s-hands-in-consumer-electronics, viewed in 

May 2016. 

101   Regehr, E. (2011), Armed Conflict: trends and drivers, online: 

http://www.thesimonsfoundation.ca/sites/all/files/Armed%20Conflict%20-

%20Trends%20and%20Drivers%20by%20Ernie%20Regehr_0.pdf, viewed in May 2016. 
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widespread violence and violations of national or international law, as well as a high prevalence 

of corruption, severe impacts on the environment, as well as land rights infringements.102  

 

This definition is an example of the difficulty to separate the risks in conflict areas 

and high risk areas. To only consider clear conflict areas as severe risks as many 

corporations do is therefore unwise. Secondly, to follow the UNGP framework, a general 

focus should be put towards the most severe human rights risk and of an irremediable 

character. This means, for example, that there might be more severe human rights risks 

in countries or in areas of countries not affected by conflict but that there is still a great 

need for a transparency and due diligence initiative in order to prevent irremediable 

human rights risks. Hence, there is a need to investigate other human right risks within 

the supply chain of gold. 

7.2 Child Labour 

The different forms of mining are connected to a number of human rights risks. The main 

risks seen throughout the countries of primarily artisanal extraction are the occurrence of 

child labour, which is protected through International Labour Organisation Convention 

No. 182 on the worst forms of child labour.103 Mining sites are dangerous work places for 

all workers. Despite this, it is estimated that more than a million children are found 

working in small-scale mines, and in the surrounding of large-scale mines in Africa, Asia, 

and South America.104 Through working both in the surface mines and in the underground 

mines, the children are exposed to hazardous conditions. Inside the mines, they risk being 

crushed by explosions and tunnel collapses, which at many times have fatal 

consequences. The air within the mines is often contaminated and the dust causes lung 

diseases. Above ground, children crush, mill, and haul ore. Many of the children suffer 

from the effects of exhaustion, noise and overexertion. The chemicals used in the 

extraction process pose another danger. Mercury is for instance used in order to separate 

                                                 

102  CCCMC (n.d.), “Chinese Due Diligence Guidelines for Responsible Mineral Supply Chains”, online: 

http://www.cccmc.org.cn/docs/2016-05/20160503161408153738.pdf, viewed in May 2016, p.23. 

103  ILO, (1999), Convention No. 182 on the worst forms of child labour. 

104  UNICEF (2015), Children’s rights and the mining sector, Geneva, online: 

http://www.unicef.org/csr/files/UNICEF_REPORT_ON_CHILD_RIGHTS_AND_THE_MINING_SECTOR_AP

RIL_27.pdf , viewed in May 2016, p.16. 

http://www.cccmc.org.cn/docs/2016-05/20160503161408153738.pdf
http://www.unicef.org/csr/files/UNICEF_REPORT_ON_CHILD_RIGHTS_AND_THE_MINING_SECTOR_APRIL_27.pdf
http://www.unicef.org/csr/files/UNICEF_REPORT_ON_CHILD_RIGHTS_AND_THE_MINING_SECTOR_APRIL_27.pdf
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the gold from the sediment.105 These conditions does not only create a danger for miners 

but also for all workers in the areas surrounding the mineshafts.106 These accounts of the 

working conditions and the occurrence of child labour in connection with the mining 

industry are from several countries where the International Programme on the Elimination 

of Child Labour have worked or are currently working against child labour. They report 

that the conditions are similar within the mining environment from country to country, 

but that the reasons and conditions of why the children work in the sector differed. The 

local traditions, the level of poverty and the regulatory environment are seen to have a 

great effect on the occurrence of children working in the mine sites. There is also a 

difference of the conditions for the children between countries where the children work 

alongside family members in contrast to when the children work alone after dropping out 

of school. There are also reports about children being trafficked to mine sites where they 

are forced to work in slavery-like conditions.107 According to the International Labour 

Organization, all of the work that children do within gold mining is categorised as one of 

the worst forms of child labour.108 The countries that are the most infamous for child 

labour within the mining sector are Ghana, Mali, Colombia, the Philippines109, Mongolia, 

DRC, Niger, Peru, Burkina Faso and Zambia.110 Five out of ten of the earlier listed largest 

mining companies have mining activities in one or more of these countries. 

                                                 

105  Schipper, I., de Haan, E. and van Dorp M. (2015), “Gold from children’s hands”, online: 

http://www.somo.nl/news-en/somo-research-gold-from-children2019s-hands-in-consumer-electronics, viewed on 

20 May 2016. 

106 German Federal Institute for Geosciences and Natural Resources (BGR) and the Max-Planck-Foundation for 

International Peace and the Rule of Law (2016), Human Rights Risks in Mining A Baseline Study, online: 

http://www.bgr.bund.de/DE/Themen/Zusammenarbeit/TechnZusammenarbeit/Downloads/human_rights_risks_in

_mining.pdf?__blob=publicationFile&v=2, ,  viewed on 20 May 2016. 

107  ILO (2005), Minors out of mining! Partnership for global action against child labour in small-scale mining – 

Brochure, Geneva. 

108  Schipper,I., de Haan, E. and van Dorp M. (2015), “Gold from children’s hands”, online: 

http://www.somo.nl/news-en/somo-research-gold-from-children2019s-hands-in-consumer-electronics, viewed on 

20 May 2016. 

109  Human Rights Watch (2015), “What if something went wrong- hazardous child labour small scale mining”, 

online: https://www.hrw.org/report/2015/09/29/what-if-something-went-wrong/hazardous-child-labor-small-

scale-gold-mining, viewed on 1 June 2016 

110  ILO, International Programme on the Elimination of Child Labour (IPEC) (2016, June), Child labour in gold 

mining, online: http://www.ilo.org/ipecinfo/product/download.do?type=document&id=4146,  viewed on 20 May 
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7.3 Other Human Rights Violations 

Apart from the risk of child labour, there are other reports about a number of other human 

rights violations within the mining industry. A baseline study, giving accounts of the 

working conditions of gold mines , made by the German Federal Institute for Geosciences 

and Natural Resources and the Max-Planck-Foundation for International Peace and the 

Rule of Law gives a detailed overview of many of these and describes the large difference 

between the situation and the different risks of large-scale mining versus artisanal 

mining.111 In relation to large-scale mines, the human rights affected are often linked to 

land issues affecting the local community and especially the land rights of indigenous 

groups. These land rights are at many times affected by illicit evictions and environmental 

destruction.  While in the artisanal mining, the labour related human rights risks are more 

prominent, such as the case of child labour previously discussed. However, other forms 

of human rights violations can also be found. In addition, there are differences between 

the severity of the human rights risk where the most basic human rights are at risk in the 

artisanal mines such as the right to life while there are more general labour and land rights 

connected with large-scale mines. 112   The baseline study gives accounts concerning 

human rights violations in the following countries connected to the earlier mentioned 

mining corporates: Canada, U.S., Peru, Australia, Papua New Guinea, Indonesia, Ghana, 

Mexico, South Africa, DRC, Mali, Namibia, Tanzania, Brazil, and Chile. The 

violationsreported are among others the right to life113, the right to health114, indigenous 

rights115 and the right to work116. This shows that there are severe human rights violations 

                                                 

2016,.pp. 106-109; German Federal Institute for Geosciences and Natural Resources (BGR) and the Max-Planck-

Foundation for International Peace and the Rule of Law (2016), p.147. 

111  German Federal Institute for Geosciences and Natural Resources (BGR) and the Max-Planck-Foundation for 

International Peace and the Rule of Law (2016), Human Rights Risks in Mining A Baseline Study, online: 

http://www.bgr.bund.de/DE/Themen/Zusammenarbeit/TechnZusammenarbeit/Downloads/human_rights_risks_in

_mining.pdf?__blob=publicationFile&v=2, ,  viewed on 20 May 2016, p.147. 

112  Ibid. 

113  UN General Assembly, International Covenant on Civil and Political Rights (ICCPR), 16 December 1966, 

United Nations, Treaty Series, vol. 999, p. 171, Art. 6. 

114  UN General Assembly, International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 

December 1966, United Nations, Treaty Series, vol. 993, p. 3, Art. 12. 

115  ILO, Indigenous and Tribal Populations Convention, C107, 26 June 1957, C107. 

116  UN General Assembly, International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 

December 1966, United Nations, Treaty Series, vol. 993, p. 3, Art. 6. 
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in countries where all of the top ten mining companies have activities with the only 

exception of Navoi MMC and Polyus Gold International. 117  It does however not exclude 

that human rights violations could occur in Uzbekistan and Russia where these two 

companies operate, only that there is no such repots made by the study. The occurrence 

of human rights violations in countries’ mining industries cannot be directly connected to 

the eight mining companies operations through this investigation. However, it shows that 

there is a severe risk for human rights abuses and this will be used in order to see if 

financial institutions tied to the mining corporations could be held responsible if a human 

rights violation occur within the mining corporations operations which they have a 

business link with.  

 

  

                                                 

117  German Federal Institute for Geosciences and Natural Resources (BGR) and the Max-Planck-Foundation for 

International Peace and the Rule of Law (2016), Human Rights Risks in Mining A Baseline Study, online: 

http://www.bgr.bund.de/DE/Themen/Zusammenarbeit/TechnZusammenarbeit/Downloads/human_rights_risks_in

_mining.pdf?__blob=publicationFile&v=2, ,  viewed on 20 May 2016, pp.21-77. 
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8 Financial Institutions’ Connection to the Supply Chain 

In Table 1, an overview of the leading mining corporations in the world was presented in 

order to give an overview of the supply chain. These corporations can in turn be linked 

to the Dutch financial institutions. Table 3 shows the investments made by Dutch 

financial institutions in the ten leading gold mining corporations, while there are many 

more publicly traded gold mining corporations in which Dutch financial institutions may 

have invested. Mining companies have financing needs for the funding of new projects, 

acquisitions and ongoing business operations. Financing obtained by the top-10 industrial 

gold mining companies (as identified in Table 1) has been analysed by Profundo for 

involvement of Dutch banks. The category for investment includes the participation in 

loans and credits as well as the provision of underwriting services for the issuance of 

shares or bonds as explained in the methodology.118 

  

                                                 

118  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam. 
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Table 2 Dutch financial institutions investing in shares of gold mining companies, 

latest filing date119 

Investor name 

Number of companies 

invested on out of the 10 

largest mining companies 

ABN Amro 4 

ABP 8 

Aegon 7 

Bedrijfspensioenfonds voor de landbouw (BPL) 1 

BPF Bouw 8 

Delta Lloyd 5 

NN Group 4 

Pensioenfonds DSM Nederland 3 

Pensioenfonds Metaal & Techniek 8 

Pensioenfonds Openbaar Vervoer 8 

Pensioenfonds PNO Media 1 

Pensioenfonds SABIC 1 

Pensioenfonds van de Metalelektro 4 

Pensioenfonds Vervoer 4 

Pensioenfonds voor de grafische bedrijven 5 

Pensioenfonds voor de Woningcorporaties 8 

Pensioenfonds Zorg en Welzijn  9 

Rabobank 3 

Shell Asset Management 3 

Spoorwegpensioenfonds 8 

SNS Reaal 4 

Theodoor Gilissen Bankiers 3 

 

 

The data shows that many of the Dutch financial institutions have an investment in one 

or more of the leading gold mining companies. This is of great importance to our 

investigation into the responsibilities of the companies. As a general observation of the 

earlier information given about the companies it can be seen that eight of these companies 

                                                 

119  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam. p.13. 
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have mine-sites in countries where there are reoccurring reports about human rights 

abuses. All but three of the financial institutions listed above have invested in one 

company or more that pursue mining activities in one or more countries where there are 

reoccurring reports about severe human rights abuses connected to the extraction of 

gold.120  

 Second to the link that can be found between the financial institutions and the 

mining companies active in the countries where human rights violations occur, is the link 

between financial institutions with the traders, refineries and retailers. ABN Amro shows 

this link through their own supply chain analysis for minerals that concentrate on 

diamonds and copper but that also can be translated to the gold supply chain. The 

connection to these institutions is through providing banking services such as accounts 

and credits.121 As the bank shows through their internal supply chain analysis, a link does 

exist. However, there is not as clear statistical research to show this connection between 

refineries and the financial institutions as the previously shown investment pattern of 

financial institutions into mining corporations. Despite this, due to this case of ABN 

Amro there are reasons to believe that there are more financial institutions that do have a 

connection with refineries and traders of gold through its business relations.  

 

  

                                                 

120  Profundo (2015), Options for sustainability - strategic gold chain assessment, Amsterdam.p.38. 

121  Internal Document from ABN Ambro (2015), “Due diligence, Diamonds, Copper and Cocoa”. 
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9 Application of the UN Guiding Principles to the Supply 

Chain  

Within the case of the gold supply chain, two bases of responsibility can be seen for the 

financial institutions. The differences between these two are key to the interpretation of 

the UN Guiding Principles. With the basis of the reasoning presented in subsection 5.2, 

the overall majority of the sources see financial institutions as legal subjects and this is 

also the basis that the UN Guiding Principles are built upon. As shown in section 7.1, 

many financial institutions claim that they prioritise the most severe risks by divestments 

from conflict connected mining. However, as it is argued this does not reach the 

prerequisites of diverting the most severe risks as there is still a range of severe human 

rights risks in other contexts of extraction. Therefore, there is a need to assess all the links 

between the financial institutions and the adverse impacts on the human rights.  

 Firstly, there is the link presented above by the direct investments made by the 

financial institutions into the mining companies. To assess if this action is causing, 

contributing or is a link in the form of a business relation one have to assess the impact 

the investment has on the extraction activities. The question can be divided into two 

different sets of human rights abuses, the ones that are directly caused by the mining 

companies and secondly the ones that affect the surrounding community due to negative 

impacts of the mining sector in the area. Examples of the first set of human rights abuses 

are the occurrences of child labour and hazardous work environment within the mines. In 

this instance, one could look at the prerequisites for the three categories of causation: 

causation, contribution and direct link. It is hard to argue that the institutions cause the 

impact, however, the key part of this concept – as found earlier – is the necessity of the 

action of the parties. It could in this case be argued that there is a necessity for funds in 

order to set up the mine. However, the problem with this argument is that there is not a 

need for these particular financial investments. The impact could thus occur without the 

investment as the mine could still exist but in a smaller scale. Instead of causing the abuse 

more speaks for that the actions of financing gold mines can be seen as contributing to 

the human rights impact. The earlier presented inclusion of both legal and non-legal 

contribution is here relevant. The question is if the financial institutions “knowingly 

provid[e] practical assistance or encouragement that has a substantial effect on the 
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commission of a crime”122. In the example of the mining sector, the due diligence process 

that the institutions are obliged to do will show that there is an occurrence of human rights 

violations if the mining companies are involved in the countries earlier listed. In the case 

of the Dutch financial institutions that in turn are tied to these companies, the due 

diligence process should make the institutions aware of the human rights impacts of the 

sector. Therefore, through providing financial support to the mining corporations, it can 

be argued that they knowingly provide means that have an effect on the commission of 

the crime. In case that there are impacts outside the mining sites that are adverse but is 

not a part of to the activities of the site. These risks could be seen as directly linked with 

the business relations. However, the financial institutions cannot in this case be seen to 

provide any practical assistance and therefore there can only be established a direct link 

to the institution. 

The last connection between the financial institutions and the gold supply chain 

is the credits and accounts presented by ABN Amro given to the refineries, traders and 

retailers. As the guiding principles presents the obligation in this case, there is no 

exemption to what part of the supply chain that an enterprise is involved in, which makes 

this also applicable to the obligations of avoiding, preventing and mitigating activities 

with adverse human rights impacts. In this instance, there are two ways of considering 

the position that the financial institutions have in the supply chain through these 

investments. Firstly, through the regular supply chain from large scale mining where the 

human rights issues are, as described earlier, connected to the working conditions. In this 

kind of mining the investments to the downstream parts of the supply chain is directly 

linked to the activities and therefore the financial institutions have the obligations tied to 

this degree of contribution. Secondly, there is the question about the gold originating from 

artisanal small-scale mining reaching the refineries, and later the retailers through the 

traders. When trying to assess the degree of connection to the impact in this case, it can 

be argued that the contribution in this case is even larger than in the investment into the 

large-scale mines. This can be assessed by the fact that there is a possibility for the 

financial institution not to let artisanal non-legit gold be mixed with the gold from legit 

                                                 

122  UN Human Rights Council (2008), “Protect, Respect and Remedy: a Framework for Business and Human Rights 

Report of the Special Representative of the Secretary-General on the issue of human rights and transnational 

corporations and other business enterprises, John Ruggie”, A/HRC/8/5 ,7 April 2008.§§73-4. 
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sources. In addition, there is a broad knowledge about the extent to which child labour is 

used in this part of the mining sector. It is therefore possible to argue that the financial 

institutions, providing services to the refineries and the other actors in the supply chain, 

knowingly provides practical assistance or encouragement that has a substantial effect on 

the commission of the adverse impact. Hence that the financial institutions contribute to 

the human rights violation. 
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10  The Legal Responsibility of Financial Institutions in the 

Supply Chain of Gold  

The findings show that financial institutions are primarily tied to the supply chain of gold 

in two different ways, through a direct link or contributing to the human rights violation. 

The difference between these two categories is, as is explained in subsection 4.1, the 

obligations they create for the actor that is connected to the adverse impact.  The first 

category of contribution that is connected to the investments of financial institutions that 

can be seen as a direct link with the adverse human rights impacts. As a result, financial 

institutions are obliged to prevent or mitigate adverse human rights impacts. 

 The second category is when the financial institutions can be seen as 

contributing to the impact, they have the obligation to provide remedies for their 

behaviour. In the case of the connection to the artisanal mining, there will be incredible 

difficulties to prove the damages that the contributions have created and therefore the 

remedies will be hard to provide. If this is the case there is still an obligation for financial 

institutions to divest from investments into actors along the supply chain that cannot 

prove through due diligence that there are no connection to severe human rights impacts.  

 As the case study is limited when it comes to the investigation into the human 

rights abuses connection to the mining companies, further research into the mining 

companies supply chains is needed in order to provide a clear ground for these connection 

to human rights abuses. Despite this, the case study shows that there is a great need for 

an extensive due diligence process throughout the mining companies supply chains, due 

to the severity of the risks within the sector. This is also established to be an obligation 

of the financial institutions due to the responsibilities found through the UN Guiding 

Principles. The links found through such a process could in turn be interpreted through 

the responsibilities found through the presented case study. 
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11  Conclusions 

To conclude, the research shows that the UN Guiding Principles are the leading 

framework concerning the responsibilities along global supply chains. Within 

international law there are developments that can be seen during the last years but they 

are still limited. Another framework that have risen in importance is the OECD 

Guidelines. However, when it comes to financial institutions, the more specialised 

guidelines applicability is hindered due to the lack of scope of the frameworks.  

The UN Guiding Principles are directed towards the different levels of 

involvement that the corporation has with an action that results in a human rights abuse. 

Hence, it is also of great importance when assessing the position of financial institutions 

in a supply chain. There are three levels of contribution within The UN Guiding Principles 

that create a responsibility of financial institutions for adverse human rights impacts. 

Through the case study on gold it is evident that investments from financial institutions 

can have different decrees of influence on the supply chain. Through this it is shown that 

the closeness to the actual abuse as well as the influence of the financial institutions within 

the supply chain have an essential importance in determining the responsibilities of the 

financial institutions. In turn, there can be seen to be a strong obligation within the UN 

Guiding Principles for the financial institutions to divest from investments into actors 

along the supply chain that are responsible for adverse human rights impacts. 

 However, the importance of this document is limited due to its properties as a 

soft law document. The question concerning the legal personality of corporation 

addressed in Part 1 shows that there is an growing consensus that corporations have a 

legal personality to a certain extent within international law. This has implications for the 

responsibility of financial institutions along a supply chain as they, due to their legal 

personality, can be held liable on an international level for causing adverse human rights 

impacts. Despite this, there are still no enforcement measures within the UN Guiding 

Principles and hence even though there is a strong obligation within the framework to 

divest or avoid causing human rights abuses, there must be a will from the financial 

institutions to obey the principles.  

In conclusion, there is a theoretical and conceptual responsibility for financial 

institutions in relation to human rights abuses in the supply chain in which they invest. 

However, due to the limitation of the legal properties of the soft law agreement, the 
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possibility of enforcement of the regulation is close to non-existing. This means that the 

enforcement of the responsibilities of the financial institutions to a large extent is 

dependent on the willingness of the corporations themselves as well as the 

implementation of the principles in domestic state legislation. This is also true in order to 

enforce the responsibilities of the actors which are the first hand creators of human rights 

violations. However, despite the lack of enforcement mechanisms, the pressure from 

consumers and reputational risks and an increased awareness of the issues within the 

supply chains has emerged. This can in turn, to a greater extent, cause banks and other 

financial institutions to implement processes such as human rights due diligence practices 

and the disinvestment from supply chains that have adverse human rights impacts.  
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