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1 Introduction 

 

1.1The non-disclosure of evidence in sanctions cases against individuals 

 

The EU has for some time as a part of the Common Foreign Security Policy (CFSP) 

imposed sanctions against individuals in the fight against terrorism, i.e. targeted 

sanctions.
1
 These have in Eriksson’s

2
 opinion best been defined by Cortright and Lopez, 

who describe them as the enforcement of coercive pressures on specific individuals and 

entities and that restricts selective products or activities, while minimizing unintended 

economic and social consequences for vulnerable populations and innocent bystanders.  

 

In the EU targeted sanctions are enforced under two different regimes. Hence, the EU 

has autonomous sanctions in forms of directly applicable Regulations based on 

decisions of a Member States “competent authority” as well as implemented sanctions 

in order to give effect to United Nations (UN) list of terror suspects.
3
  The former aims 

at groups and individuals considered to be involved in regional forms of ‘terrorisms’, 

such as the PKK, whereas the latter targets those ‘associated with al-Qaida or the 

Taliban. The implemented counterterrorist measures are adopted by the United Nations 

Security Council (UNSC) under two different regimes, i.e. Resolution 1267 and 

Resolution 1373.
4
 One of the regimes gives effect to lists that are drawn up and 

maintained by a specialized sanctions committee created by UNSC Resolution 1267. 

While the other gives effect to the general call by the UNSC to freeze funds that could 

be used to finance terrorist activities, i.e. Resolution 1373.
5
  

                                                           
1
 Di Maso, Gambardella, and Rovetta, p 116.  

2
 Cortright, Lopez, Smart Sanctions: Targeting Economic Statecraft, p 2, quotation of M Eriksson, ’On 

Assessing Targeted Sanctions Blacklists’ in Cameron (ed) EU Sanctions: Law and Policy Issues Concerning 
Restrictive Measures, p 44. 
3
 Cameron, EU Sanctions: Law and Policy Issues Concerning Restrictive Measures, p 1;  Eckes, 'EU 

Counter-Terrorist Sanctions against Individuals: Problems and Perils', p 115;  Eckes, ‘Decision-Making in 
the Dark? Autonomous EU Sanctions and National Classification’ in Cameron (ed) EU Sanctions: Law and 
Policy Issues Concerning Restrictive Measures, p 177; CP 2001/931/CFSP of 27 December 2001 on 
combating terrorism, OJ L 344/93, Article 1 (4).  
4
 S/RES/1267 (1999) of 15 October 1999, given effect by the EU in CP 2002/402/CFSP of 27 May 2002 

(2002), OJ L 139/4, and Council Regulation 881/2002 (2002), OJ L 139/9; EU Regulation 1286/2009 of 22 
December 2009 amending Regulation (EC) No. 881/2002 (2009), OJ L 346/42; Eckes, 'EU Counter-
Terrorist Sanctions against Individuals: Problems and Perils', p 117.    
5
 S/RES/1373 (2001) of 28 September 2001, given effect by the EU in CP 2001/931/CFSP of 27 December 

2001 on combating terrorism, OJ 2001 L 344/93; Eckes, 'EU Counter-Terrorist Sanctions against 
Individuals: Problems and Perils', p 117. 

http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
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In general, the aim of targeted sanctions is to have a direct impact on the individuals, 

entities or groups involved in armed conflict or terror.
6
 This is achieved through, for 

example, the freezing of funds and economic resources which is enforced by the EU and 

the UNSC in accordance with the provisions mentioned above.
7
 Moreover, the 

individual concerned cannot be informed in advance of the sanction imposed since it 

could jeopardize the effectiveness of the freezing of funds and the surprise effect.
8
 This 

concerns the first listing. Any subsequent listing must be noticed in advance to the 

targeted person.
9
  

 

The decision to impose targeted sanctions has had implications in forms of a lack of 

fundamental rights for individuals. Improvements have been made in the field on EU 

level through Kadi
10

, which entails that now there are certain procedural rights for 

individuals allowing for judicial review. Yet, it is still a problem to secure an effective 

judicial review in targeted sanctions cases due to the non-disclosure of evidence from 

the EU institutions. The non-disclosure of evidence is a limitation of the transparency in 

the Union, where the right of access to documents is central. The latter is enshrined in 

Article 15 (3) of the Treaty on the Functioning of the European Union (TFEU), Article 

42 of the Charter of Fundamental Rights (the Charter) and in Regulation 1049/2001, i.e. 

the Transparency Regulation.
11

 However, this right is not unlimited since it can be 

restricted by the EU institutions.  It is, in particular the mandatory provision in Article 4 

(1) on public interest, which has implications on the individual that wants access to 

evidence in order to challenge a listing. The purpose of this exception is to permit the 

EU institutions to protect their internal consultations and deliberations to enable them to 

                                                           
6
 Hufbauer and Oegg, http://www.iie.com/publications/papers/paper.cfm?ResearchID=371 (accessed 

18 April 2016).  
7
  Joined cases 402/05 P and 415/05 P Yassin Abdullah Kadi and Al Barakaat International Foundation v 

Council of the European Union and Commission of the European Communities EU:C:2008:461 (Kadi I). 
8
 Kadi I (7), paras 338-345; Di Maso, Gambardella and Rovetta, p 251.   

9
 Case T-228/02 Organisation des Modjahedines du peuple d'Iran v Council EU:T:2006:384 (OMPI I), 

paras 128-129 and 131.  
10

 Case T-315/01, Yassin Abdullah Kadi v. Council and Commission EU:T:2005:332 (Kadi I GC); Kadi I; Case 
T-85/09 Yassin Abdullah Kadi v European Commission EU:T:2010:418 (Kadi II GC) ; Joined cases C-584/10 
P, C-593/10 P and 595/10 P European Commission and Others v Yassin Abdullah Kadi EU:C:2013:518 
(Kadi II).  
11

 Regulation (EC) No 1049/2001 of the European Union and of the Council of the 30 May 2001 regarding 
public access to European Parliament, Council and Commission documents (2001) OJ L145/43 
(Regulation 1049/2001 or the Transparency Regulation); Craig and De Búrca, pp 568-569. 

http://www.iie.com/publications/papers/paper.cfm?ResearchID=371
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carry out their task.
12

 Hereby, a balancing of interests as well as other mechanisms, such 

as the provision on disclosure in the General Court’s new Rules of Procedure may be 

required in order to ensure the fundamental right to effective judicial protection. This 

essay aims to examine how the EU Courts can establish mechanisms that improve the 

right to an effective judicial review in the targeted sanctions cases when there is a non-

disclosure of evidence by the EU institutions.   

 

1.2 Purpose 

The purpose of this essay is to examine how to obtain mechanisms for an effective 

judicial review in targeted sanctions cases when there is a non-disclosure of evidence to 

the EU Courts by the EU institutions. The essay will also discuss how the Courts 

standard of review could look like after Kadi. Furthermore, it will address the need for 

an increased responsibility of the EU institutions, in the matter concerning the access to 

confidential information.  

 

In order to answer my research question I will respond to the following sub-questions: 

 What was the outcome in Kadi and what implications did it have for an effective 

judicial review in targeted sanctions cases?  

What are the requirements of judicial review in the EU and the ECHR?  

How is disclosure regulated in the EU and what mechanisms do the EU Courts have to 

assess non-disclosed evidence? How do the EU Courts balance between security 

interests and individual’s fundamental rights? 

How do the EU Courts and the European Court of Human Rights (ECtHR) deal with 

issues related to the non-disclosure of evidence in its case law?  

 

1.3 Outline 

The first part of this essay will look at targeted sanctions and individuals’ rights. To 

illustrate the issue and the actual state of law the Kadi case will be in focus. Important 

terms for the subject of this essay such as judicial review and disclosure will also be 

                                                           
12

 Regulation 1049/2001, recital 11 of the Preamble.  
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described and defined. In chapter four the reasons for the EU institutions decision not to 

disclose evidence will be discussed. The question is whether this is related to the 

reasons of public interest in Article 4 (1) in the Transparency Regulation. Another 

aspect that will be addressed in relation to disclosure is Article 105 (7) on confidential 

information in the General Court’s new Rules of Procedure. Then the attention will be 

turned to case law from the EU Courts and the ECtHR that address important issues in 

relation to the non-disclosure of evidence. Lastly this essay will discuss whether other 

mechanisms are necessary in order to ensure the fundamental right to effective judicial 

protection and propose a new standard of review after Kadi.  The need for an increased 

responsibility of the EU institutions concerning the access to confidential information 

will also be addressed.  

 

1.4 Method 

 

In order to examine the question on how to obtain mechanisms for an effective judicial 

review when there is a non-disclosure of evidence in targeted sanctions cases certain 

central elements have to be defined in the first parts of the essay. The definition of terms 

such as judicial review in the EU and by the European Court of Humans Rights 

(ECtHR) as well as disclosure will be established with a classical legal method. This 

entail interpretation of the law by use of a linguistic, systematic and teleological 

argumentation and case law from the Court, in this case the EU Courts and the 

ECtHR.
13

 The method will also be applied in the assessment of the General Courts new 

Rules of Procedure and the responsibility of the EU institutions in chapter five.  The 

former will be examined to evaluate the effects it has on the judicial review in sanction 

cases, whereas the latter intends to evaluate if improvements can be introduced to 

facilitate the access of confidential information for the applicant and the courts. 

Furthermore, the EU legal method will be applied in order to examine how the EU 

Courts protect fundamental rights, especially procedural rights such as the right to an 

effective judicial review, in its case law. This entails the use of textual, contextual and, 

in particular, teleological interpretation.
14

  These cases on targeted sanctions deal with 

                                                           
13

 Kleineman, ’Rättsdogmatisk metod’ in Korling and Zamboni (red.), Juridisk metodlära, p 21; 
Samuelsson and Melander, p 183.  
14

 Reichel, ‘EU-rättslig metod’ in Korling and Zamboni (red.), Juridisk metodlära, pp 115-117 and 121-
122; Fennelly, p 664.  
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EU autonomous sanctions as well as implemented UN sanctions. An important 

departure, in relation to the latter that was stressed by the ECJ in Kadi I, is that the 

primacy of international agreements does not extend to primary EU law. This concerns 

in particular the general principles of law such as fundamental rights.
15

 The importance 

of fundamental rights in the Union is also reflected in Article 6 (3) in the Treaty of the 

European Union (TEU) that stipulates that fundamental rights are part of the general 

principles of EU law. This provision also refers to fundamental rights as those 

guaranteed by the European Convention on Human Rights (ECHR). Although the EU is 

not formally bound by the ECHR it is still required as a minimum to respect the 

Convention’s standards since it forms an integral part of EU law.
16

 Therefore, the 

requirements of judicial review in the EU Courts as well as in the ECtHR will be 

evaluated in chapter three. The aim is to see whether the EU Courts maintain the same 

level as the ECHR or “goes beyond” or “diverge” from it.
17

  

 

To be able to obtain mechanisms for an effective judicial review, examine the need for 

an increased responsibility of the EU institutions and to find a standard of review after 

Kadi it is of importance to see how the judiciary, i.e. the EU Courts and the ECtHR, 

assesses the implications of non-disclosed evidence in its case law. The amount of case 

law on sanctions is enormous. Therefore, only a limited number of cases could be 

selected that illustrate the three issues in focus of this essay. The ECHR is a special 

source of inspiration on fundamental rights for the EU Courts, in particular for the 

ECJ.
18

 The Courts therefore use the Convention and the case law from the ECtHR to 

interpret and complement the EU law in areas that are unclear. This voluntary 

comparative analysis used by the courts has also been referred to as a “dialogue” or an 

“intellectual interaction” between courts.
19

 Hence a comparative method will be applied 

to examine, in chapter five, and evaluate, in chapter six, how the different courts deal 

with the issues referred to above to see the how improvements best can be achieved 

within the Union.  

 

                                                           
15

 Kadi I, para 308.  
16

 Tridimas, p 342. 
17

 Craig and De Búrca, p 386.  
18

 Craig and De Búrca, p 386. 
19

 Valguarnera, ‘Den komparativa metoden’ in Korlin and Zamboni (red.), Juridisk metodlära, p 162;  
Markesinis and  Fedke, p 17.   
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1.5 Delimitations 

 

Sanctions against individuals is imposed under the Common Foreign Security Policy 

(CFSP) and the Area of freedom, justice and security (AFJS). This essay will deal with 

those under the CFSP since this is the area where sanctions in general and also targeted 

sanctions are one of the key elements.
20

 Nor will it in relation to UN implemented 

sanctions discuss the responsibility of the UN in the matter, since the focus is on the 

judicial review done by the EU Courts. An important aspect concerning the EU 

institutions ability to share information is related to the Member States willingness to 

share information. This will be briefly mentioned but not examined in detail since the 

main focus is on the EU institutions.  

 

1.6 Terminology 

 

In this essay two terms are central, i.e. judicial review and effective judicial review. 

Judicial review is devised to guarantee that decision-making is legally accountable. It 

includes challenge to law, fact and discretion.
21

 The right to an effective judicial review 

was explained by the ECJ in Heylens. It stated that it entails the giving of reasons for 

the restriction of the EU right in question and the opportunity to defend that right under 

the best possible conditions.
22

  In Kadi II, the ECJ said in relation to the court 

proceedings that the effectiveness of the judicial review should be ensured. Thus, the 

Court shall review if the decision is taken on a sufficiently solid factual basis.
23

 

Moreover, the term EU institutions refer in particular to the Council and the 

Commission. The courts of interest, i.e. the General Court (GC) and the European Court 

of Justice (ECJ), will sometimes be addressed as the EU Courts or the Union Courts. 

The General Court will in some cases be referred to as the Court of First Instance (CFI), 

which was its previous name. As for the target of the sanctions, this individual will be 

                                                           
20

 Di Maso, Gambardella, and Rovetta, p 250; Eckes, 'EU Counter-Terrorist Sanctions against Individuals: 
Problems and Perils’, p 116.        
21

 Craig and De Búrca, pp 544 and 577.  
22

 Case 222/86 Union nationale des entraîneurs et cadres techniques professionnels du football (Unectef) 
v Georges Heylens and others EU:C:1987:442 (Heylens), para 15.  
23 Kadi II, paras 117-119.  

 
 

http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
http://www.kluwerlawonline.com.ezproxy.its.uu.se/document.php?requested=document.php%3Fid%3DEERR2012006%26type%3Dhitlist%26num%3D1%23xml%3Dhttp%3A%2F%2Fwww.kluwerlawonline.com%2Fpdfhits.php%3Ftype%3Dhitlist%26num%3D1&id=EERR2012006&type=hitlist&num=1#xml=http://www.kluwerlawonline.com/pdfhits.php?type=hitlist&num=1
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mentioned as the applicant, the listed person and the party or person concerned.  
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2 Targeted Sanctions: the outcome of Kadi 

 

The enforcement of targeted sanctions in forms of freezing of funds and economic 

resources has severe effects for the listed person, which is illustrated in Kadi. These 

cases did, however, have a significant impact on the listed person’s ability to challenge 

the listing.  This chapter discusses the Kadi cases and their outcome with a particular 

focus on the non-disclosure of evidence.  

 

2.1 Kadi  

 

Kadi’s funds were frozen as a result of the implementation of an UN-regime based 

decision under UN Security Council Resolution 1267 by the EU in form of a regulation. 

The decision concerned those that, just like Kadi, were suspected to be ‘associated with 

al-Qaida’.
24

 This initiated a long, and in the end successful, judicial process to challenge 

the listing and to obtain an annulment of the EU Regulation.
25

  

 

2.1.1 Kadi I 

 

In the first Kadi judgment the ECJ held, in contrast to the General Court, that even the 

UN-based sanctions require an in principle full review by the EU in particular when it 

concerns fundamental rights.
26

 Moreover, the Court examined the actual circumstances 

of the inclusion of Kadi on the list. The Court said that the rights of defence, in 

particular the right to be heard and the right to effective judicial review of those rights 

had not been respected.
27

 Moreover, the effectiveness of judicial review implied that the 

EU authority in question is obliged to give the reasons for the inclusion of the person on 

the list once the decision has been made or shortly after to ensure the that the person 

concerned has the right to bring an action.
28

 The ECJ held that, since he had not 

received any reasons or evidence that supported the listing, Kadi’s rights of defence, in 

                                                           
24

 S/RES/1267 (1999) of 15 October 1999, given effect by the EU in CP 2002/402/CFSP of 27 May 2002 
(2002), OJ L 139/4, and Council Regulation 881/2002 (2002), OJ L 139/9; EU Regulation 1286/2009 of 22 
December 2009 amending Regulation (EC) No. 881/2002 (2009), OJ L 346/42. 
25

 Case T-315/01, Yassin Abdullah Kadi v. Council and Commission EU:T:2005:332 (Kadi I GC); Kadi I; Kadi 
II GC; Kadi II.  
26

 Kadi I, paras 281-286, 302-308 and 326. 
27

 Kadi I, paras 333-334.  
28

 Kadi I, para 336.  
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particular the right to be heard had been violated.
29

 It did, however, decide to maintain 

the regulation for three months in order to let the EU institutions fix the procedural 

shortages.
30

   

 

2.1.2 Kadi II 

 

After the first judgment, the Commission decided to re-list Kadi, who challenged the 

decision in the General Court.
31

 It said in Kadi II that an in principle full review should 

apart from assessing the merits include the evidence and information on which the 

findings made in the measure are based.
32

 In this context, the Court considered that 

Kadi’s rights of defence had been ‘observed’ only in the most formal and superficial 

sense. Kadi was not granted the most minimal access to the evidence against him by the 

Commission. The few pieces of information and the imprecise allegations in the 

summary of reasons were insufficient to enable an effective challenge of the allegations 

against Kadi.
33

 The Court held that the rights of defence and the right to effective 

judicial review had been violated. Moreover, the General Court had not been given 

access to the evidence. Hence, Kadi’s right to an effective judicial review had been 

breached also in that sense.
34

  

 

The Commission, the Council and the United Kingdom appealed the General Court’s 

decision to annul the listing to the ECJ who upheld the judgment in substance.
35

 The 

Court affirmed the application of an in principle full review, which entailed that the 

lawfulness of all EU acts have to be reviewed in the light of fundamental rights. Then it 

said, in relation to the rights of the defence in Article 41 (2) of the Charter and the right 

to effective judicial protection in Article 47 of the Charter, that these rights must be 

respected during the administrative process as well as during the court proceedings.
36

 

The former sets requirements on communication of the evidence available to the EU 

authority and that is relied on as a basis of its decision, such as the UN Sanctions 

                                                           
29

 Kadi I, paras 352-353.  
30

 Kadi I, paras 372-376.  
31

 Commission Regulation 1190/2008 amending for the 101
st

 time Regulation 881/2002 OJ L 322/25; 
Kadi II GC ;  Cuyvers, p 1762.  
32

 Kadi II GC, para 135.  
33

 Kadi II GC, paras 171, 173-174.  
34

 Kadi II GC, paras 179, 181-183.  
35

 Kadi II, para 164. 
36

 Kadi II, paras 97, 99-100, 111 and 117.  
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committee’s summary of reasons, to the listed individual at the first stage of listing as 

well as in cases of re-listing. Furthermore, the listed person should be able to make 

known his views on the grounds which the authority in question is obliged to examine. 

Concerning maintenance on the list the EU authorities must disclose the evidence to the 

individual before the adoption of the decision in contrast to the initial listing. They shall 

also state the individual, specific and concrete reasons for enforcing the restrictive 

measures.
37

 The latter extends to the procedural requirements and the legal basis of the 

listing. It aims at ensuring the effectiveness of the judicial review as enshrined in Article 

47 of the Charter by validating that the decision is taken on a sufficiently solid factual 

basis. This review consists of three steps, where the Court reviews if the reason for 

listing complies with at least one of them. Otherwise the decision will be annulled. It 

examines if one of the reasons is sufficiently detailed and specific, that it is 

substantiated and that it constitutes in itself sufficient basis to support that decision.
38

 

The Court will review the factual basis, as well as evidence if it is found be necessary, 

provided by the EU authorities to support the listing.
39

 It will base its decision upon the 

material that was disclosed by the authorities.
40

 Disclosure can due to overriding 

reasons be allowed to the Court but not to the person concerned. It is up to the EU 

Courts to find techniques that accommodate an appropriate balance between the 

individual’s right to effective judicial protection and the Union’s security 

requirements.
41

 Lastly, the ground shall be substantiated by evidence or information, 

which furthermore had not been provided concerning the allegations made against 

Kadi.
42

Advocate General Bot did, however, opt for a level of review which would not 

require the EU Courts to assess the factual basis and evidence supporting a listing since 

the EU institutions often does not have access to the underlying evidence.
43

  

 

2.2 The outcome of Kadi: an ineffective judicial review?  

 

In Kadi, the approach of the EU Courts was to enable a “full review” of fundamental 

                                                           
37

 Kadi II, paras 111-114 and 116.  
38

 Kadi II, paras 117-119 and 130.  
39

 Kadi II, paras 119- 121.  
40
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rights. This review shall also be effective in relation to the EU authorities’ obligation to 

notify the individual concerned, in particular, but also the Courts when decisions are 

being challenged. This entails that the individual shall be informed of the reasons for the 

listing as well as the evidence available to the EU authority. In relation to the access of 

evidence the approach of the Courts varied.  

 

The General Court supported access to all the evidence, while the Advocate General Bot 

said that the assessment should not include the factual basis and evidence. This was due 

to the fact that the EU institutions often do not have access to the underlying evidence. 

The ECJ held in contrast to the Advocate General that the Courts should verify if the 

decision is taken on a sufficiently solid factual basis. However, this requirement is 

limited to one of the reasons for listing which will be supported by evidence if it is 

found to be necessary. Hereby, the ECJ landed at a level where it appears that it is the 

institutions who decide if and what evidence can be disclosed to the Courts. However, it 

is for the Courts to decide if an individual shall be denied access to evidence due to 

overriding reasons. Therefore, disclosure can in such cases be permitted to the Courts. 

The kind of techniques that should be applied to balance the individual’s right to 

effective judicial protection and the Union’s security requirements when non-disclosure 

is accepted to one party was left unsaid.
44

 Thus, the ECJ clarified its position in these 

cases it is, in fact, very bound by the EU authorities ability and willingness to share 

evidence and information. It is therefore of importance to examine the framework of 

disclosure in the EU as well as its boundaries, which will be focus in chapter four. 

Another issue is how this affects the right to an effective judicial review. Is it possible 

that this right has become ineffective through the limited or non-disclosure of evidence?  

In order to reply to that question the requirements for a judicial review will be examined 

in the subsequent chapter.  
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3 Judicial review in the EU Courts and in the ECtHR 

 

The outcome of Kadi raised questions concerning, inter alia, the requirements for a 

judicial review in EU law. This will be examined in the first part of this chapter, where 

the substantive judicial review that entails assessment of law, fact or discretion, will be 

in focus. It will also address the intensity of review since it especially concerns 

fundamental rights. In relation to the latter the procedural rights, such as the right to a 

fair trial in Article 47 of the Charter, that often are in focus of the review of targeted 

sanctions will be examined. Furthermore, the standards for judicial review in Article 6 

(1) ECHR that stipulates the right to a fair trial will be looked at in the second part of 

this chapter. This is of importance due to the correlation between EU human rights law 

and the Convention.  

 

3.1 Judicial review in the EU Courts  

 

It is the EU Courts jurisdiction that determines what kind of judicial review they can 

carry out. Article 19 TEU and Articles 251-281 TFEU set out the jurisdiction for the 

ECJ. The equivalent for the GC is found in Article 256 TFEU.  Concerning the judicial 

review the main provisions are Articles 263 and 267 TFEU. While both courts have 

jurisdiction for the direct review in Article 263 TFEU it is only the ECJ that is entitled 

to do the indirect review in Article 267 TFEU.
45

  

 

The direct review in Article 263 TFEU stipulates the Courts’ competence to review 

Union acts, the procedure for this assessment and the grounds for annulment or 

invalidity. These grounds are lack of competence, infringement of an essential 

procedural requirement, infringement of the Treaty or any rule of law relating to its 

application and misuse of power. The indirect review in forms of preliminary rulings in 

Article 267 TFEU concerns the interpretation of the Treaties and the validity of Union 

acts. Actions can be brought on any grounds, including the ones in Article 263 TFEU.
 46

 

The next section will examine what this review consists of.  
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3.2 Substantive judicial review 

 

The EU Courts control whether the institutions decision-making is legally accountable 

with a substantive judicial review. This entails review of law, fact or discretion.
47

 

Questions of law generally concern the meaning of a term in a Treaty provision, 

regulation, directive or decision. Fact often relates to cases when the factual finding 

made by the decision-maker is considered to be incorrect. Discretion can, according to 

Craig, be divided into three types of cases, i.e. classical discretion, jurisdictional 

discretion and discretion when the enabling Treaty provision or legal act is formed in 

mandatory terms. Classical discretion implies that the pertinent Treaty provision or 

legal act states that the institutions may take certain action where certain conditions 

exist. Judicial discretion is applied when there are broadly framed conditions that have 

to be established before the power or duty can be exercised at all. In relation to 

mandatory obligations in Treaty provisions or legal acts they are, occasionally, casted in 

more general terms which leave some measure of discretion regarding how it should be 

accomplished.
48

  

 

The challenged law, fact or discretion is scrutinized by the Courts through different tests 

of review depending on which is in issue.
49

 Issues of law have, commonly, been 

substituted of judgment. Thus the Union Courts determine the meaning of the disputed 

term and if the institutions interpretation is at variance with this it will be annulled. 

Another option for the Courts is to apply a correctness test, where they substitute 

judgment on the signification of the disputed term. While substitution of judgment on 

questions of law is the keystone of judicial review the EU Courts have, occasionally, 

approached these issues with qualifications. For instance, certain X conditions enclosed 

in the relevant Treaty provision or legal act have been characterized as involving 

discretion rather than pure facts of law. The issue in question can also be characterized 

as appertaining wholly or in part to the factual application of a legal concept to the 

circumstances of an individual case. Concerning fact and discretion the Courts do not 

substitute judgment. Instead, the applicant must manifest error, misuse of power or clear 

                                                           
47
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excess in the bounds of discretion.
50

 Hence, the Courts apply different standards of 

review. Moreover, the intensity of review varies which will be examined below in 

section 3.3.  

  

3.3 Intensity of review 

 

The intensity of review demonstrates how far the EU Courts will go in re-examining 

decisions. In contrast to the Treaty establishing the European Coal and Steel 

Community (ESCS Treaty) the EU Treaty does not contain a specific provision in the 

matter.
51

 It is the test for review of fact and discretion where the intensity mainly 

differs. In fact, three different approaches have been established in the Courts’ case law 

which all relates to the test for review of manifest error. The ECJ applied an extremely 

light touch in the early case law, which made it demanding for the applicant to succeed. 

Usually, these judgments consisted of a few brief paragraphs where the applicant’s 

claim was dismissed unless the decision contained a flagrant or egregious error. In its 

more recent case law the formal test for review remains the same, but the Courts have 

been more willing to review the factual findings and reasoning process more closely in 

order to determine whether the requisite manifest error exists. In other more modern 

case law from the ECJ, the review is considered to be somewhere in the middle of the 

intensity of review in the early and recent one. This manifest error test has been 

interpreted as more searching than the initial interpretation but less than the recent 

interpretation.
52

 Hence, this review has varied in intensity over time. Furthermore, it has 

been different in relation to the subject matter.
53

 While the Common Agricultural Policy 

(CAP) has been subject to a lower intensity of review, for example in Racke, cases 

concerning state aid such as Graphischer have been reviewed with a medium 

intensity.
54

 In areas such as risk regulation, competition and fundamental rights the 
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review has been of a high intensity.
55

 The latter, which is of particular interest in 

targeted sanctions cases will be furthered examined below.  

 

3.3.1 Fundamental rights’ review: assessment of Manifest error of fact 

 

The Courts have, as mentioned above, applied the manifest error test with a high 

intensity in relation to fundamental rights. In targeted sanctions cases the allegation 

often concern an error of fact committed by the EU institutions as Kadi II illustrates.
56

  

The review of fact concerns two issues. First, the required standard of proof of the 

initial or primary decision-maker before it makes the decision. Second, the standard of 

judicial review, that is applied by the reviewing court when it is deciding if the primary 

decision-maker has met the required standard of proof.
57

 Normally, the requirement of 

the latter depends on the nature of the issue. In determining the standard of proof the 

Courts apply a test. Then they focus on the standard of proof required to meet the legal 

test in question.
58

 As disagreement can arise regarding what kind of standard that should 

be applied it is of importance that the Court establishes this clearly. Another reason is to 

ensure legal certainty for the applicant and the EU institutions. For instance, in Kadi II 

the ECJ stated that at least one of the reasons for listing should be substantiated.
59

 

Concerning the standard of review, it is the standard of proof that determines how far 

the Courts ought to reassess findings of facts made by the primary decision-maker. This 

enables them to determine if the standard of proof for the initial decision has been 

accomplished or not. The Courts possess certain freedom of what standard to apply 

when they review if the fact and evidence was sufficient when the institution made its 

decision. In these cases it has been considered important that the Court’s own views do 

not replace that of the initial decision-maker in forms of substitution of judgment. 

Instead, it should develop a standard of review that will permit it to evaluate if the 

primary decision-maker had sufficient evidence to authorize its decision.
60

 The judicial 

review of manifest error therefore focuses on determine whether the evidence is 

                                                           
55

 Case T-13/99 Pfizer Animal Health SA v Council of the European Union EU:T:2002:209 (Pfizer) on risk 
regulation; Joined cases C-12/03 P-DEP and C-13/03 P-DEP. Tetra Laval BV v European Commission 
EU:C:2005:87 (Tetra Laval) on competition; Kadi II GC ; Craig, pp 415-425  
56

 Kadi II GC; Kadi II.  
57

 Craig,p  431.  
58

 Craig, p 432. 
59

 Craig, pp 432-433; Kadi II, para 119. 
60

 Craig, p 433.  

http://curia.europa.eu/juris/liste.jsf?num=C-12/03&language=en


20 
 

factually accurate, reliable and consistent. Moreover, complex situations of, for 

instance, a heavily economic nature have other requirements. This entails evaluations as 

to if the evidence encloses all the necessary information needed to assess these kind of 

situations and if the evidence is qualified to affirm the conclusions drawn from it. This 

raises the question of the EU institutions’ margin of appreciation. Yet, it is not apparent 

how much real margin of appreciation that they have in these complex matters.
61

  

 

3.3.2 Procedural rights in focus of the review of targeted sanctions  

 

In general, the review of fundamental rights have enhanced in the EU Courts. Its 

increased value is also notable in the EU human rights law. The three human rights 

sources are now enshrined in Article 6 TEU. This provision refers to the Charter, the 

ECHR and the general principles of EU law relating to the protection of fundamental 

rights. The Charter is the main human rights source in the Union.
62

 Article 47 (2)  

stipulates the requirement of a fair trial and hearing, procedural rights which are 

frequently challenged in targeted sanctions cases due to the non-disclosure of evidence. 

Other infringements, in relation to this provision, concern the right to effective judicial 

protection and the right to an effective judicial review.
63

  Concerning the right to a fair 

trial and hearing this paragraph corresponds to Article 6 (1) ECHR. The latter also sets 

out the requirements for a judicial review. However, Article 47 of the Charter is, in 

contrast to Article 6 (1) ECHR, not limited to disputes concerning civil law rights and 

obligations since the Union is based on the rule of law.
64

 Furthermore, as mentioned 

above in section 1.4 the EU is required as a minimum to follow the standards of the 

Convention since it forms an integral part of EU law. Therefore, the requirements of 

Article 6 (1) ECHR, in particular regarding judicial review, will be examined below. 

The right to a fair trial is also guaranteed by the general principles of EU law.
65

 Another 

provision that has been challenged in relation to targeted sanctions cases is Article 41 

(2) of the Charter that stipulates the rights of defence, which the case law examined in 
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chapter five will demonstrate.
66

  

 

3.4 Judicial review by the European Court of Human Rights  

 

The EU Courts have endorsed a high intensity of review in issues concerning 

fundamental rights such as targeted sanctions. In this section the attention will be turned 

the ECtHR and the requirements of judicial review set out in Article 6 (1) of the 

Convention in order to see what standards the EU is required to follow as a minimum.  

 

3.5 The Right to a Fair Trial  

 

The role of the ECtHR is to assess the consistency of national law and practice against 

the standards of the European Convention on Human Rights (ECHR).
67

 Article 6 of the 

Convention stipulates, in the first paragraph, that everyone has the right to a fair and 

public hearing. The provision is in general referred to as the right to a fair trial.
68

  This 

right is part of the basic procedural safeguards. Moreover, the judicial proceedings must 

contain satisfactory procedural safeguards to fill its purpose.
69

 

 

Article 6 consists of three paragraphs, where the general right in the first paragraph is of 

particular interest for this essay, since it deals with the judicial review. It applies to both 

civil and criminal proceedings. Whereas, the other two paragraphs are specific 

expressions of the general right or complements to it that merely apply to criminal 

proceedings. The general right regards the whole procedure, i.e. from the initial judicial 

or police/prosecutorial investigation to the execution of the judgment.  In determining 

whether the applicant has received a fair trial the Court has been considered to take a 

global and retroactive approach. The ECtHR adds different factors together and if the 

result is in imbalance the trial is considered to be unfair.
70

  

 

3.6 Purpose and methods of interpretation  
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The purpose of the Convention and its amending protocols is to establish a European 

minimum standard that the contracting parties cannot derive from. However, it is 

optional for the state parties to offer higher standards in their national laws and 

agreements according to Article 53 ECHR. Hence, the Court has given the Convention 

an independent autonomous interpretation that the contracting parties must comply 

with. The rights set out in the Convention are broadly formulated, which imply that they 

can be interpreted in various ways.
71

 For instance, Article 6, which is very detailed in 

contrast to other provisions, has enabled the Court to enhance a more autonomous 

approach.
72

 Hereby, the scope of the provision will be the same for everybody.
73

 

Nevertheless, the Court has allowed the contracting parties some subsidiarity since 

Article 6 cannot replace their own codes of civil and criminal procedure. The 

Convention parties deal differently with, for example, basic matters of evidence and 

procedure.
74

  

 

3.7 The scope of Article 6 ECHR 

 

Article 6 ECHR sets out certain conditions, which apply to those that have a claim 

relating to his civil rights and obligations or of any criminal charge. The right should be 

interpreted in the light of the rule of law, i.e. the litigants should have an effective 

judicial remedy that permits them to assert their civil rights or criminal charges. This 

entails the right to a court as well as the access to court.
75

 The latter must be both 

effective and practical.
76

 In Bellet v France the Court held that an individual must “have 

a clear, practical opportunity to challenge an act that is an interference with his rights” 

for it to be effective.
77

 Furthermore, the provision sets out institutional and procedural 

requirements.
78

  The latter, which sets out the procedural requirements for the right to a 

                                                           
71

 Danelius, p 82.  
72

 Danelius, p 56; Cameron, An Introduction to the European Convention on Human Rights, p 99.  
73

 Danelius, p 56.  
74

 Cameron, An Introduction to the European Convention on Human Rights, p 99.  
75

 Guide on Article 6 – Right to a Fair Trial (civil limb), p 11-12. Herafter referred to as Guide on Article 6 
– Right to a fair trial; Case of Golder v United Kingdom, 21 February 1975, A/18 (Golder v UK), para 36; 
Danelius, p 158.  
76

 Guide on Article 6 – Right to a Fair Trial, p 12; Danelius, pp 180-181.  
77

 Guide on Article 6 – Right to a Fair Trial, p 13; Case of Bellet v France, 4 December 1995 A333-B (Bellet 
v France), para 36.  
78

 Guide on Article 6 – Right to a Fair Trial, pp 18 and 32.  



23 
 

fair trial, is of particular interest in relation to the requirements for a judicial review and 

will be examined below.  

 

3.7.1 Procedural requirements 

  

The procedural requirements concern the right to a fair hearing, i.e. that the trial is fair 

and public.
79

 In this context, the concept of fairness, which applies throughout the 

whole procedure, is of particular interest.
80

 It entails that the observations of a party is 

actually heard by the court, otherwise it will not be considered to be effective. Hereby, 

the “tribunal” must carry out a proper examination of the submissions, arguments and 

evidence invoked by the parties.
81

  It shall also communicate the documents of its 

disposal to the appellant party to ensure their proper participation. Even the 

administrative authorities are obliged to give the appellant access to the relevant 

documents they possess. This entails the use of a procedure for the disclosure of 

documents when necessary.
82

 Furthermore, the Court’s judgment shall be determined 

after an assessment of the proceedings in their entirety.
83

 The right also enables a higher 

court to rectify a decision made by a lower instance that did not comply with the 

guarantees of a fair hearing.
84

  

 

Another important element of the right to a fair trial is the principle of “equality of 

arms”, which require a “fair balance” between the parties in civil and in criminal 

cases.
85

 In civil cases each party must be able present his case, as well as his evidence, 

under conditions that do not place him at a substantial disadvantage vis-à-vis the other 

party.
86

 It is, in criminal cases, a requirement that the defendant is not given an inferior 
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possibility than the prosecutor to address the Court. In the absence of rules of evidence 

it is for the Convention parties to decide on questions such as admissibility, the 

probative value of the evidence, the burden of proof and the relevance of the evidence. 

It is, however, the Court’s task to determine if the proceedings as a whole were fair. 

This includes the way in which evidence was taken.
87

 The Court is required to ascertain 

if the evidence was presented in such a manner that complies with the guarantee of a 

fair trial.
88

 In close relation to the principle of “equality of arms” is the principle of 

“adversarial procedure”, since it entail that the parties to a civil or criminal trial are 

guaranteed the opportunity to have knowledge of and comment on all evidence invoked 

or observations filed aiming at influencing the Court’s decision.
89

 Hence, the limits 

between the principles are fluid.
90

 In relation to criminal cases, the presumption of 

innocence which is laid out in Article 6 (2) applies, i.e. no one shall be considered to be 

guilty until it has been proved by law.
91

 

  

3.8 Comments on the judicial review in the EU Courts and in the ECtHR 

 

The EU Courts apply the manifest error test when they assess the fact that has been 

challenged in for instance issues related to fundamental rights such as targeted sanctions 

cases. This test relates to the standard of proof and the standard of judicial review. Thus 

the Courts determine the required standard of proof of the initial decision-maker with a 

legal test. This functions as a premise in order to establish the standard of proof required 

to meet the test in question. It is the standard of proof that decides how far the Courts 

will go in reassessing the fact of the initial decision-maker. Thus they can, when 

assessing if the fact and evidence was sufficient when the decision was made, determine 

the intensity of review, which often varies depending on the matter. For instance, 

concerning fundamental rights the review is considered to be of a high intensity. It 

appears as the EU Courts are quite free in determining what kind of intensity to apply.  

The requirements for a judicial review by the European Court of Human Rights is set 
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out in Article 6 (1) ECHR. The ECtHR looks at different factors in order to determine 

whether the trial was unfair. It inter alia scrutinize if the procedural requirements have 

been pursued. In contrast to the judicial review by the EU Courts, the procedural 

requirements in Article 6 (1) of the Convention are detailed. The concept of fairness, 

which applies throughout the whole procedure, entails inter alia a proper examination of 

the parties’ submissions and evidence. Another requirement is that the appellant party 

gets access to all the documents, including the one from an authority. Thus, the court 

might need to use a procedure for disclosure of documents. The right to a fair trial 

implies that the principle of equality of arms as well as the principle of adversarial 

procedure is guaranteed. The former aims at ensuring a fair balance between the parties. 

The latter principle entails that the parties are guaranteed the opportunity to have 

knowledge of and comment on all evidence invoked or observations filed aiming at 

influencing the Court’s decision. Thus, the review by the ECtHR is more detailed. 

However, these requirements are also part of the EU Courts review, as a minimum 

standard. An issue in relation to the judicial review in the EU Courts, which was 

apparent in Kadi, relates to the non-disclosure of evidence by the EU institutions. It is 

therefore of importance to examine the reasons for their reluctance. Therefore the 

framework on disclosure, i.e. the Transparency Regulation, will be examined in the 

subsequent chapter.  
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4 Disclosure in the EU and in the EU Courts: possibilities to enhance 

disclosure  

 

Another issue that was raised, as a result of the outcome of Kadi, concerned the EU 

institutions ability and willingness to share evidence and information. This chapter will 

therefore address disclosure and its limitations with focus on some of the exceptions 

stipulated in Regulation 1049/2001, also known as the Transparency Regulation. A 

question raised in relation to the exceptions: what impact does the mandatory exception 

concerning public interest has on non-disclosure in targeted sanctions cases. The 

attempts to reform the Transparency Regulation in order to amend it in accordance with 

the Lisbon Treaty will also be addressed as it could enhance the disclosure of evidence. 

Furthermore, it will examine the EU Courts procedural framework in relation to non-

disclosed evidence.  

 

4.1 Disclosure 

 

Transparency entails insight in the EU decision making by provision of information and 

the right of access to documents.
92

 In the beginning there was little transparency in the 

Union. This did however gain an increased significance with the Maastricht Treaty.
93

 

The EU has since then inter alia adopted a regulation on access to documents, an overall 

policy on transparency and a European Transparency Initiative.
94

 An important part of 

transparency is the right of access to document, which was introduced in a declaration 

to the Maastricht Treaty, i.e. Declaration No. 17.
95

 Political developments such as a lack 

of unanimity amongst the Member States postponed the adoption of the Maastricht 

Treaty. In the aftermath of the Maastricht Treaty other measures were, however, taken 

by the EU institutions to improve public access on information as a response to the 

Declaration. This resulted in a Code of Conduct on access to documents that was in 

accordance with separate decisions implemented in the Council’s and the Commission’s 
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rules of procedure.
96

 A vital pace towards more openness in the Union was the adoption 

of the Amsterdam Treaty, where the right of access to documents was stipulated in 

Article 255 EC. Furthermore, the provision also enabled the enactment of the 

Transparency Regulation, which replaced all the former Decisions on right of access to 

documents of the institutions.
97

 Article 255 EC was replaced by Article 15 (3) TFEU as 

a result of the adoption of the Lisbon Treaty. Article 42 of the Charter also enshrines the 

right of access to documents.
98

  

 

The legislative framework on disclosure in focus since 2001 is the above mentioned 

Transparency Regulation, which aims at facilitating the public access of documents 

from the EU institutions.
99

 The adoption of the Regulation put an end to the institutions 

possibility to change the extent of access by amending their internal rules. This implies 

that the individuals are better protected since the institutions cannot change unilaterally 

the extent of access just by amending their internal rules.
100

 The purpose of the 

Regulation, as stated in the Preamble, is to give the fullest possible effect to the access 

to documents.
101

 Article 2 (1) states that this applies to any citizen of the European 

Union as well as any natural or legal person residing or having its registered office in a 

Member States. This provision enshrines Article 255 (1) EC.  However, this right is not 

unlimited which will be discussed below in section 4.2.  The term document has been 

defined broadly in the Regulation, i.e. no documents are excluded in Article 3 (a). 

Furthermore, a citizen has right to access documents that are “held by” an institution. 

Thus, Article 2 (3) concerns documents that are drawn up or received by an institution 

and that is in its possession in all areas of the European Union.
 102

 This includes 

documents relating to the CFSP and to police and judicial cooperation in criminal 

matters (PJC).
103

 While documents are defined broadly in the Regulation only the three 
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main institutions, i.e. the European Parliament (EP), Council and Commission, are 

defined  in Article 1 (a).
104

 This reference was in accordance with Article 255 (1) EC 

which is now replaced by Article 15 (3) TFEU where all institutions as well as bodies, 

offices and agencies are included. Hence, the Regulation has not been up-dated in 

accordance with the changes in the Lisbon Treaty which has been pointed out by the 

EP.
105

 This is one of several attempts of reform that the Regulation has been subject to 

since 2008 despite all the improvements it has introduced on transparency.
106

 In 2008 

the Commission based its proposal on the views the EP had expressed in its resolution 

of 2006. Nevertheless, the EP was not satisfied with for example some of the content 

such as the definition of document in Article 3 (a) and the scope of application in 

Articles 2 (5) and (6). It did therefore only vote on a report that enclosed many 

amendments and referred the legislative resolution to the next parliamentary term. 

Subsequently, the first reading did not forge a formal position of the EP.
107

 In 2013 the 

EP wanted to inter alia lisbonizing the Regulation which was welcomed by the 

Commission. It did, however, opt for a draft that “strikes the right balance between the 

fundamental right of access to EU documents and the need to adequately protect all 

legitimate interests”.
108

 Despite the efforts the parties have so far not managed to 

overcome the current deadlock on the revision of the Regulation.
109

 The new 

Commission intends to further enhance the transparency in the EU.
110

 If this will lead to 

a reformed Transparency Regulation still remains to see.  

 

Transparency is part of the general principles of EU law although this has never been 

articulated by the EU Courts.
111

  Nevertheless, they have elaborated on the content of 

transparency and the right of access of information in its case law.
112

 In Carvel, the 

                                                           
104

 De Leeuw, p 330.  
105

 European Parliament resolution of 12 June 2013 of the revision on the deadlock on the revision of 
Regulation (EC) 1049/2001 (2013/2637(RSP).  
106

 Abazi and Tauschinsky, p 78; Craig and De Búrca, p 569.  
107

 Augustyn and Monda, p 18.  
108

 European Parliament resolution of 12 June 2013 of the revision on the deadlock on the revision of 
Regulation (EC) 1049/2001 (2013/2637(RSP); Follow up to the European Parliament resolution on the 

deadlock on the revision of Regulation (EC) N° 1049/2001, adopted by the Commission on 8 October 
2013.  
109

 Abazi and Tauschinsky, p 78.  
110

 Juncker, ‘A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change’, 
speech given to the European Parliament on 15 July 2014; Abazi  and Tauschinsky, p 78.  
111

 Craig and De Búrca, p 569 and 574; Lenaerts, p 321.  
112

 Case T-194/94 John Carvel and Guardian Newspapers Ltd v Council of the European Union 
EU:T:1995:183 (Carvel); Case C-58/94 Kingdom of the Netherlands v Council of the European Union 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2013/2637(RSP)
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2013/2637(RSP)


29 
 

Court of First Instance held that the Council, in relation to its discretion on access to 

documents, had to balance the interests of citizens in gaining access to documents with 

the need to maintain confidentiality of its deliberations.
113

 The ECJ affirmed in 

Netherlands v Council the importance of the right of public access to information and 

its link to the democratic nature of the institutions. Moreover, it dismissed that the 

fundamental right of access to information should not be dealt with purely as a matter of 

the Council’s internal Rules of Procedure.
114

 In Council v Hatuala, the ECJ stated that it 

did not find it necessary for it to enounce on if a general “principle of right to 

information” was recognized by EU law.
115

  

 

4.2 Non-disclosure  

 

The Transparency Regulation allows the Union to not disclose documents, as was 

mentioned above in section 4.1, provided that this complies with one of the exceptions 

in Article 4.
116

 This provision contains two different categories of exceptions, i.e. 

mandatory or “absolute” and “relative” ones. The imperative nature of the exceptions 

entails that the institution in question must decline access if the criteria of the exception 

are fulfilled. Therefore the institutions do not have any discretionary powers in this 

respect.
117

 It is, however, the EU Courts’ view that the exceptions shall be interpreted 

narrowly and strictly.
118

 Their assessment in relation to some of the different exceptions 

will be explored below in order to see what kind of review they apply.  

 

4.2.1 Mandatory exceptions 

 

The mandatory exceptions in Article 4 (1) entail that access is prohibited where 

                                                                                                                                                                          
EU:C:1996:171 (Netherlands v Council); Case C-353/99 P Council of the European Union v Heidi Hautala  
EU:C:2001:661 (Council v Hautala); Craig and De Búrca, pp 569-570. 
113

 Carvel, paras 64-66; Craig and De Búrca, p 569.  
114

 Netherlands v Council, paras 31-36; Craig and De Búrca, p 570.   
115

 Council v Hautala, para 31; Craig and De Búrca, p 570.  
116

 Craig and De Búrca, p 571; De Leeuw, pp 327 and 332. 
117

 De Leeuw, p 332.  
118

 Craig and De Búrca, p 571;  Netherlands v Council, para 37; Joined cases C-174/98 P and C-189/98 P 
Kingdom of the Netherlands and Gerard van der Wal v Commission of the European Communities 
EU:C:2000:1 (Netherlands and van der Wal v Commission), para 27; Council v Hautala, para 25; 
Heliskoski and Leino, p 740.  



30 
 

disclosure would undermine the relevant public or privacy/private interest.
119

 In its case 

law concerning the public interest the EU Courts have dealt with this exception even 

before the entry into force of the Transparency Regulation.
120

 Hatuala and Kuijer v 

Council both concerned the Council’s decision to decline partial access to documents 

due to the protection of the public interest concerning international relations in Article 4 

(1) of Decision 93/731/EC.
121

 The CFI noted that the Council had discretion in this field 

due to its political responsibilities deriving from the CFSP and provisions in the 

Treaties.
122

 Therefore, the Court could only do a limited review where it verified if the 

procedural rules had been complied with, the decision at issue been properly reasoned 

and the facts have been accurately stated, and whether there had been a manifest error of 

assessment or a misuse of powers.
123

 In Council v Hautala, the ECJ affirmed the CFI’s 

position that the principle of proportionality requires the Council to consider partial 

access to documents.
124

 It said in relation to Article 4 (1) that a refusal to grant partial 

access would be disproportionate in order to protect the confidentiality of the 

information that was covered by one of those exceptions.
125

 The CFI stressed in Kuijer v 

Council that by granting limited access the Council could still protect the public 

interest.
126

  

 

The other exception in Article 4 (1)(b) of the Transparency Regulation concerns the 

individual’s privacy and integrity. It refers in particular to the protection of personal 

data. However, the EU institutions cannot deny disclosure only on the basis of the 

Transparency Regulation. The latter must be applied in conformity with Article 8 of 

Regulation 45/2001, the Data Protection Regulation (DPR), as the ECJ stated in 

Commission v Bavarian Lager.
127

 According to Article 8 transfer of personal data to 
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third parties is authorised provided that they demonstrate that access is necessary and 

that the institutions consider that access will not harm the data subject’s legitimate 

interests. The EU Courts have elaborated on the interpretation of this provision in 

Dennekamp v Parliament and ClientEarth and PAN Europe v EFSA.
128

 In Dennekamp v 

Parliament the applicant requested access to the list of Members of the European 

Parliament (MEPs) who were members of an additional pension scheme in order to 

reveal potential conflicts of interest. The EP denied access on the ground that it 

contained personal data.
129

 First, the GC explained the relationship between the 

Transparency Regulation and the DPR. The restriction of access in accordance with 

Article 8 of the DPR should be determined by a strict interpretation of the necessity test, 

which should not undermine the purpose of the Transparency Regulation.
130

 Then, the 

Court reformulated Dennekamp’s application of access to be in line with the 

requirements of openness as well as privacy and integrity. It stated that for the purpose 

of exposing potential conflict of interests, it was sufficient that Dennekamp merely was 

granted access to the names of the MEPs members of the scheme who had participated 

in the votes of the scheme.
131

  The Court continued by examining the second 

requirement of Article 8 DPR.  It said that the personal data at issue fell into the public 

sphere of MEPs and therefore required a lesser degree of protection. It considered, in 

the weighing of interest, that the aim of the transfer, which intends to increase the 

confidence of citizens in the EU was of such importance that the transfer could not 

prejudice the interests of the MEPs.
132

 ClientEarth and PAN Europe v EFSA concerned 

the European Food Safety Authority (EFSA)’s decision to grant the two NGOs access to 

draft versions of a scientific output where the names had been masked of the scientific 

experts linked to their comments in the drafts.
133

 The ECJ held that the need to disclose 

the personal data had been sufficiently established by the claimants through their 

allegations of the existence of a climate of suspicion surrounding the authority. It also 

stated that disclosure of the personal data was indispensable in order to ensure that an 

assessment of the impartiality of the experts when performing their task as scientists 
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could be determined.
134

 In relation to the second requirement, it insisted that for 

prejudicial effects to be found there had to be a concrete evidence of a risk of the 

privacy and integrity of data subjects. Unsupported, hypothetical or generic 

justifications, such as the argument of possible individual attacks on experts, could not 

be accepted. It held that the transfer of the data in question was to be allowed on the 

basis of the Data Protection Regulation.
135

  

 

4.2.2 Relative exceptions 

  

Article 4 (2) of the Transparency Regulation stipulates that the institutions can refuse 

access in order to protect commercial interests of a natural or legal persons, including 

intellectual property; court proceedings and legal advice; the purpose of inspections, 

investigations and audits. If there is an overriding public interest of disclosure the 

document shall, however, be released. This public-interest test gives the exception a 

relative character.
136

 

 

Terezakis v Commission concerned the access to a contract for an International Airport 

in Athens, which had received financial support from the EU Cohesion Fund. The 

Commission refused access in order to protect the commercial interests, which could be 

jeopardized by a disclosure.
137

 Moreover, it considered it to be harmful for the airport in 

Athens.
138

 The CFI said that the Commission’s reasons were too general. It had to 

undertake a specific and individual examination of the content of the document, since 

not all information about a company could be considered to be covered by the 

exception. Justifying the Commission’s arguments in such a situation would, in the 

Court’s opinion, remove the whole category of documents from the access right and it 

would deprive the access principle its effect. The CFI continued by examining whether 

the commercial interest could deny the applicant disclosure. It found, providing that the 

Commission had examined the documents access could be granted to the passages, 
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which was not covered by the exception.
139

  

 

4.3 Comments on non-disclosure  

 

 In targeted sanctions cases the mandatory exception concerning the protection of the 

public interest have been used, which will be illustrated in section 5.1. This implies that 

until there is an enforcement of the review of the Transparency Regulation the EU 

institutions will continue to decline access to documents. Hence, the Courts have a vital 

role in reviewing these decisions. The EU Courts do different assessments depending on 

which one of the mandatory exceptions that they review. In Hatuala and in Kuijer v 

Council, the EU Courts did a narrow review where they did not balance the interest of 

the applicant in obtaining the document and the interest of the institution in 

confidentiality of its proceedings.
140

 However, in Council v Hautala the ECJ granted 

partial access, after a proportionality assessment, since it considered that the public 

interest could still be protected. This implies that a broader review could enhance 

disclosure. The Courts have in the cases concerning the protection of personal data set a 

dual requirement in combining the Transparency Regulation with Article 8 of the Data 

Protection Regulation. Moreover, the latter enables the EU Courts to balance the 

interests of the applicant and the institutions.  Concerning the relative exceptions, the 

CFI focused on the Commission’s generally stated reasons for refusal in Terezakis v 

Commission. The application of an exception thus requires a specific and individual 

examination of the document in order to see whether it was covered by the exception or 

not. Hence, the CFI applied a strict interpretation of the exceptions. It did a broad 

judicial review, which was based on confirmation of the exception’s applicability to the 

relevant document.
141

  

 

4.4 Assessment on disclosure by the EU Courts 

 

The assessment of disclosure of secret or confidential information is of particular 

interest in relation to sanctions. The Union Courts have different competences in this 

matter and the judiciary’s limited procedural framework has been discussed in relation 
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to autonomous EU Sanctions.
142

 This concerns the ECJ in particular. The Statutes of the 

Court of Justice do not put forward techniques that offer judicial review of the merits 

while protecting confidentiality.
143

 Moreover, in the Court’s Rules of Procedure it is 

possible for the Judge-Rapporteur or the Advocate General to request the parties or the 

interested person referred to in Article 23 of the Statute to submit all information 

relating to the facts, and documents that may be relevant. The submitted documents and 

replies shall be communicated to the other parties as well as the interested person 

referred to in Article 23 of the Statue.
144

 Interested persons are defined as all the parties, 

States, institutions, bodies, offices and agencies authorized that can submit statements 

or observations in the context of a reference for a preliminary ruling.
145

 In contrast, the 

General Court introduced an amendment, i.e. Article 105, in its new Rules of Procedure 

that concerns the treatment of information of material pertaining to the security of the 

Union or that of one or more of its Member States or to the conduct of their 

international relations. Article 105 (7) enable the Court to take evidence into account 

that has not been disclosed to the other party.
146

 The implications of the new provision, 

which have been discussed in the literature, will be furthered examined in chapter six.
147

 

Another issue that will be discussed is that closed material procedures and closed 

judgments may be necessary, which entails questions on how these should be 

performed.
148
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5 Case law and assessment in practice on non-disclosure of evidence from 

the EU Courts and the ECtHR  

 

This chapter will address issues in relation to the non-disclosure of evidence in the EU 

Courts and the ECtHR. The EU Courts often have an “intellectual interaction” with the 

ECtHR to complement and interpret the EU law in areas that are unclear. Therefore, 

case law from the ECtHR will also be addressed. It is, in particular, the suggested or 

offered mechanisms that are presented, the obligations on the EU institutions and the 

standard as well as intensity of judicial review that will be examined.  

 

5.1 Cases from the EU Courts 

 

The EU Courts have dealt with many cases concerning targeted sanctions before and 

after Kadi. In this section the PMOI cases, ZZ, Sison and Yusef will be in focus and 

commented on below in section 5.2.  

 

5.1.1 The PMOI cases 

 

PMOI was included on the EU terror list, which was implemented as a response to the 

UN Security Council’s Resolution 1337 that has the purpose to combat terrorism by all 

means. As a result of the listing PMOI funds were frozen. In a series of cases the EU 

Courts have annulled the first listing and the subsequent re-listings of the 

organization.
149

 PMOI I (OMPI) and PMOI II (GC) will be examined below.  

 

The first case concerned, inter alia, the right to a fair hearing, the right to an effective 

judicial protection and the manifest error of assessment.
150

 The General Court focused 

on PMOI’s right to a fair hearing. The safeguarding of this consists of two parts. First, 

the party concerned must be informed of the evidence adduced against it to justify the 

proposed sanction. Second, they must be afforded the opportunity effectively to make 
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known their view on that evidence.
151

 Thus the EU exercised its power and discretion to 

identify the persons concerned and to adopt the sanction this entailed that the 

institutions, i.e. the Council, were bound to observe the right to be heard when they 

acted to give effect to that resolution.
152

 However, the Court distinguished the initial 

decision to freeze funds from the subsequent decisions to maintain the freezing order 

after a periodic review.
153

 It said in relation to an initial decision that a prior notification 

and a hearing before its adoption could jeopardize the effectiveness of the sanctions. 

Nevertheless, to enable the parties concerned to defend their rights effectively in legal 

proceedings they should be notified of the evidence adduced against them in so far as 

reasonably possible. This should be done either concomitantly with or as soon as 

possible after the adoption of the initial decision.
154

 Since the subsequent decisions does 

not need to ensure the effectiveness of the sanctions they should be preceded by the 

possibility of a further hearing and, where appropriate, notification of any new 

evidence.
155

 Moreover, the person concerned shall in principle be notified of the 

statement of reasons for a measure at the same time as the act negatively affects him.
156

 

The CFI also examined the right to an effective judicial protection. The effectiveness of 

the latter entails the right to bring an action before the court to challenge the freezing 

decision.
157

 It said that the judicial review of the lawfulness of such decisions includes 

an assessment of facts and circumstances relied on to justify the decision. Furthermore, 

it includes assessment of the evidence and information on which that was based. The 

Court stressed the need to compensate the parties’ lack of a fair hearing with a strict 

judicial review. It added that it cannot review the lawfulness of a listing decision that is 

based on secret or confidential information. In conclusion, the Court annulled the 

decision without assessing the manifest error of assessment.
158

  

 

PMOI II concerned inter alia the Council’s statement of reasons in relation to the 

subsequent listing of the organization.
159

 A British judicial authority, the Proscribed 

Organisations Appeals Commission (POAC), found after an examination of the 
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evidence that there was no factual basis for maintaining PMOI on the list.
160

 This was 

not taken into account by the Council, who considered that the reasons already 

communicated to PMOI were sufficient.
161

 The General Court said that the Council’s 

statement of reasons was insufficient to provide legal justification for the subsequent 

freezing of funds. Furthermore, the Council is required to take the decision of a national 

authority, i.e. POAC, into account. The Council’s statements shall contain the specific 

and concrete reasons for its decision to maintain the listing despite the, unchallenged, 

findings of the national authority. Lastly, the Council shall control the consequences of 

that decision at the national level.
162

 

 

5.1.2 ZZ  

 

ZZ, who had a dual French and Algerian nationality, was excluded from entry into the 

United Kingdom where he resided legally after a trip to Algeria. This was due to 

grounds of public security as he was considered to be involved in terrorist activities. ZZ 

was not notified of the reasons or the evidence since this was handled by special 

advocates according to a special procedure in the United Kingdom, i.e. SIAC.
163

  

 

In this preliminary ruling that concerned the free movement of a Union Citizen the 

Court stated that the Citizens Rights directive
164

 must be read in the light of the right to 

effective judicial protection in Article 47 of the Charter. It said that for the judicial 

review, guaranteed by Article 47 of the Charter to be effective, it requires that the 

person concerned must be able to ascertain the reasons upon which the decision was 

taken in order to defend his rights.
165

 The parties must therefore be able to examine all 

the documents or observations submitted to the court.
166

 This right would otherwise be 

infringed, unless this was prevented by reasons of State security which has two 

conditions.
167

 First, the Member States must provide for effective judicial review of the 
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decisions to not disclose the grounds for reasons of State security and to restrict free 

movement. This entails that the court must be able to examine all the evidence and the 

grounds on which a decision is made. If the court finds that State security does not merit 

non-disclosure the national authority will be given an opportunity to disclose the 

grounds. In cases where the authority refuses to reveal the grounds, the examination will 

be based on the disclosed grounds.
168

 Second, when disclosure is considered to threaten 

State Security the court must ensure that it has techniques that strike an appropriate 

balance between the demands of State Security and the procedural rights of the 

individual concerned. Hence, the procedure must strive to ensure compliance to the 

greatest possible extent with the adversarial procedure in order to enable the person to 

put forward an effective defence.
169

 The Court concluded that it was for the national 

courts to apply this test.
170

 The Advocate General Bot suggested, in his opinion, the use 

of special advocates.
171

 

 

Concerning evidence, the Court said that disclosure could be liable to compromise State 

security in a direct and specific matter, since it may endanger the life, health or freedom 

of persons or reveal methods of investigation that could prevent the future tasks of the 

national security authorities.
172

 It is for the national court to assess if the non-disclosure 

or the failure to disclose the full and precise grounds could have any consequences for 

the evidential value of the confidential information. Furthermore, it shall ensure that the 

person concerned is informed of the grounds in a manner that considers the necessity of 

confidentiality. The effects of any failure to inform the person concerned of the grounds 

are to be determined by the national court in accordance with national procedural 

rules.
173

 

 

5.1.3 Sison  

 

Sison’s assets were frozen as a result of a regulation adopted in order to combat 

terrorism. His claim to have access to the documentation that had placed him on the 

                                                           
168

 ZZ, paras 58-63.  
169

 ZZ, paras 64- 65.  
170

 ZZ, para 67.  
171

 Case C-300/11 ZZ v Secretary of State for the Home Department EU:C:2012:563, Opinion of AG Bot, 
paras 83-88.  
172

 ZZ, para 66.  
173

 ZZ, paras 67-68. 



39 
 

relevant list was denied by the Council. It stated that the disclosure would undermine 

public security and international relations pursuant to Article 4(1)(a) in the 

Transparency Regulation.
174

  

 

The ECJ said that the scope of judicial review in relation to a decision that is based on 

one of the exceptions concerning the public interest in Article 4(1)(a) entail that the 

Council must be given a wide discretion. The EU Courts review shall therefore be 

limited to verifying whether the EU institutions have complied with the procedural rules 

and the duty to state reasons. It shall also validate that the facts have been accurately 

stated, and whether there has been a manifest error of assessment or a misuse of powers. 

The Court continued by stating that if disclosure of a document could undermine the 

particularly sensitive and essential nature of the interests protected by Article 4(1)(a) in 

the Transparency regulation that calls for the exercise of a particular care. Therefore, 

such a decision requires a margin of appreciation. It said that the criteria in the provision 

in question are very general which is clear from the wording, i.e. if disclosure of the 

document concerned would ‘undermine’ the protection of the ‘public interests’ as 

regards, inter alia, ‘public security’ or ‘international relations’. The various proposals in 

the preparatory documents prior to the adoption of the regulation to define more 

precisely the scope of the public-interest exceptions that would have enabled an 

increased judicial review of the institution’s assessment were not accepted.
175

 Moreover, 

the wording of the provision in question demonstrates that refusal of access to 

documents that would undermine the public-interest is mandatory and there was 

therefore no need to balance those requirements against those which stem from others. 

Hence, the particular interest of the applicant in obtaining access to the documents was 

denied.
176

 

 

5.1.4 Yusef v Commission  

 

Yusef was suspected to be associated with al-Qaeda. His funds were therefore frozen as 

a result of the implementation of an UN-regime based decision under UN Security 
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Council Resolution 1267 by the EU in form of a regulation.
177

 

 

The General Court based its judgment on the Kadi cases, i.e. Kadi I (ECJ) and Kadi II 

(General Court and ECJ). It said that the EU institutions, in relation to the regulation in 

question, had to respect the listed person’s rights of defence, in particular the right to be 

heard and the right to an effective judicial remedy. Therefore, the EU institutions shall 

communicate the evidence or inform the listed person of the evidence and give him the 

right to make his point of view in that respect known to advantage. The Commission 

shall also, as set out in the Kadi cases, not regard itself as strictly bound by the 

Sanctions Committee’s assessment but instead examine, carefully and impartially, 

whether the alleged reasons are well founded.
178

 In conclusion, the Court held that the 

Commission had failed to act and to observe the applicant’s fundamental rights.
179

 

 

5.2 Comments on the case law related to issues on the non-disclosure of 

evidence from the EU Courts  

 

In the PMOI cases, the CFI scrutinized many important issues. The first case illustrates 

the importance to disclose evidence to the Courts and the requirement of a strict judicial 

review. This refers to the standard of review. It is, however, not a review of high 

intensity since the CFI did not assess the plea concerning manifest error of assessment. 

PMOI I also addresses the requirements on the EU institutions concerning the listed 

person’s right to be informed of the evidence as well as to be notified of the statements 

of reasons.  The former relates to the right to a fair hearing, which also entails that the 

listed person gets the opportunity to make known their views known on that evidence. 

Notification of evidence is also important in order to ensure the right to an effective 

defense. Concerning the statement of reasons, the EU institutions ought to take the ones 

from the national authorities into account. The EU institutions statements shall contain 

specific and concrete reasons for its decisions. They shall also control the consequences 

of the decision at the national level. ZZ demonstrates the application of a high standard 

of judicial review in relation to non-disclosure of evidence due to State Security. The 

Court refers to an effective judicial review in relation to the individual concerned as 
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well as for the court proceedings. Thus the individual must be able to examine all the 

documents or observations submitted to the court, unless this is prevented due to State 

Security. Furthermore, in such cases the court must be able to examine all the evidence 

that has been disclosed as well as the grounds for the decision. The ECJ emphasized the 

need for techniques that strikes a balance between the demands of State Security and the 

individual’s procedural rights. Yet, it did not explain how this should be done. 

Nevertheless, by addressing it the ECJ manifests that there is a need for such 

techniques.  Moreover, the adversarial procedure must be complied with to the greatest 

possible extent. This ruling focuses more on how to improve the courts assessment in 

contrast to the PMOI cases, where the individuals’ rights and the EU institutions’ 

obligation were in focus. In addition, concerning non-disclosure of evidence or failure 

to disclose the full and precise grounds the Court offers safeguards for the authorities as 

well as the individual. Sison illustrates a limited judicial review due to the institutions 

wide margin of discretion in relation to the mandatory exception in Article 4 (1) (a) of 

the Transparency Regulation. Thus, in this case the ECJ did not make an assessment 

that could benefit the applicant. This implies that there is a need for more balanced 

assessments in relation to mandatory exceptions, which would be more in line with the 

Commission’s response to the EP’s suggested reform in 2013. This could also be 

achieved with the enforcement of other mechanisms that will be discussed below in 

chapter 6.  In Yusef, the GC demonstrated that the EU institutions have not followed the 

obligations conferred upon them in Kadi. Thus, they remain reluctant to disclose 

evidence to the person concerned and to examine the UN Sanctions Committee’s 

assessment. 

 

5.3 Cases from the ECtHR 

 

The European Court of Human Rights has also assessed issues related to the non-

disclosure of evidence in its case law. This was inter alia illustrated in Chahal v United 

Kingdom, A and other v United Kingdom and Ruiz- Mateos v Spain.  

 

5.3.1 Chahal v United Kingdom  

 

The British Home Secretary decided that Chahal, an Indian national, should be deported 
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from the United Kingdom since his presence was unconducive to the public good for 

reasons of national security and the international fight against terrorism. He was 

therefore held detained.
180

 There was no right of appeal against the deportation order 

due to the national security elements of the case, which was therefore considered by an 

advisory panel. Chahal was not informed of the sources of and the evidence presented to 

the panel.
181

 The Home Secretary decided to proceed with the deportation despite the 

fact that the decision was quashed in the judicial review proceedings by the national 

courts. Chahal’s appeal to the Court of Appeal and the House of Lords was however 

denied.
182

 In the European Court of Human Rights one of the issues concerned whether 

Chahal was deprived the opportunity to have the lawfulness of his detention decided by 

a national court in Article 5(4) ECHR.
183

 

 

The ECtHR said that since national security was involved the domestic courts could not 

review whether the decisions were justified on national security grounds. Furthermore, 

the advisory panel could not be considered to be a court since it, inter alia, had no power 

of decision and its advice had not been disclosed. The Court stated that although the use 

of confidential material could be unavoidable where national security is at risk this did 

not entail that the national authorities in such cases were free from effective control by 

domestic courts.
184

 

 

5.3.2  A v United Kingdom  

 

A and others were unlawfully detained in the United Kingdom after the 11 September 

attack being suspected of having committed terrorist acts. This was pursued by a 

national legislation that contained a derogation from Article 5 ECHR that stipulates the 

right to liberty and security under Article 15 ECHR. The House of Lords found that the 

derogation did not comply with the Convention which was upheld by the European 

Court on Human Rights.
185
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Another issue before the Court was whether the procedure before the national court 

complied with Article 5(4), which sets out the right for every detainee to take 

proceedings before a court to test the lawfulness of the detention. The applicants meant 

that the Special Immigration Appeals Commission (SIAC) procedure did not comply 

with the fair-trial guarantees in Articles 5(4) and 6(1) ECHR, since the evidence was not 

disclosed to the person concerned.
186

 The ECtHR said that restrictions to the adversarial 

procedure could be allowed where strictly necessary in the light of a strong 

countervailing public interest such as national security. There would only be a fair trial 

if any difficulties caused by the defendant by a limitation on his rights were sufficiently 

counterbalanced by the procedures followed by the judicial authorities.
187

 The Court 

said that the special advocates could carry out an important role in counterbalancing the 

lack of full disclosure and the lack of a full, open adversarial hearing by testing the 

evidence and putting arguments on behalf of the detainee in the closed hearings. The 

function of the special advocates could not be considered useful unless the detainee was 

provided with sufficient information about the allegations against him to enable him to 

give effective instructions to the special advocates. In general, this was attained where 

the evidence was disclosed to a large extent. However, this could also be the case where 

all or most the underlying evidence remained disclosed if the allegations were 

considered to be sufficiently specific.
188

 

 

5.3.3 Ruiz-Mateos v Spain 

 

Ruiz-Mateos, one of the shareholders of the RUMASA group, challenged the Spanish 

governments decision to expropriate the company.
189

 The case concerned the fact that 

the applicants had not been able to invoke their rights in the domestic courts, i.e. the 

right to property in respect of the assets expropriated by legislative action or to 

challenge the necessity of seizing them. The national court referred the case was to the 

Constitutional Court to which all parties except for the applicant were entitled to submit 

observations since he was considered to lack locus standi. It held that the domestic 
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legislation was not contrary to the Constitution, which entailed that the applicant’s 

judicial protection was restricted since they could not challenge the decision in the 

courts. The referring court upheld this decision.
190

  

 

In the European Court of Human Rights one of the issues concerned the Constitutional 

Court’s failure to comply with the principle of equality of arms which is inherited in the 

right to a fair trial as stipulated in Article 6(1) ECHR.
191

 The Court said that it would 

examine the complaint in the light of the whole of the first paragraph of Article 6(1) 

since the principle of equality of arms is only one element of the wider concept of a fair 

trial that also includes that the proceedings shall be adversarial. This entail that the 

parties shall have the opportunity to have knowledge of and comment on the 

observations filed or evidence adduced by the other party.
192

  Thus the applicants had 

not been able to challenge the submissions of the other party in the domestic courts 

Article 6(1) ECHR had been breached.
193

 

  

5.4 Comments on the case law related to issues on the non-disclosure of 

evidence from the ECtHR 

 

Chahal illustrates that the use of confidential information do not entail that the 

authorities decision was free from judicial control by a court. Hence, the judiciary must 

be able to review non-disclosed evidence. As a result of this judgment the use of special 

advocates in combination with SIAC was introduced in the UK. This offered the 

persons concerned a possibility to challenge the secret evidence against them. It was 

considered as a method to advance the procedural fairness in immigration cases. A v UK 

demonstrates the use of these systems in criminal procedures.
194

 While the special 

advocates are considered to be useful to counterbalance the shortcomings of full 

disclosure, as well as a full and open adversarial hearing certain conditions must be 

fulfilled. This requires, for instance, that the detainee is provided with sufficient 

information about the allegations in order to be able to give effective instructions to the 
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special advocates to be used in the closed hearings. Thus, there is still a requirement that 

important fair-trial guarantees such as the principle of equality of arms as well as the 

adversarial principle, as the Court stressed in Ruiz-Mateos v Spain, shall be safeguarded 

when using special advocates. Hence, a strict standard has been applied by the ECtHR, 

especially in A v UK.
195 
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6 How to obtain mechanisms for an effective judicial review when there is 

a non-disclosure of evidence? 

 

Kadi resulted in many improvements in relation to which procedural rights that have to 

be respected during the administrative process and the court proceedings in targeted 

sanctions cases. This includes the rights of the defence and the right to judicial 

protection. Moreover, the effectiveness of the judicial review shall be ensured in the 

court proceedings by an assessment that examines whether the decision is taken on a 

solid factual basis. Thus, this judicial review entails an appraisal of confidential 

information or secret evidence from the EU institutions it appears to have been subject 

to certain limitations concerning disclosure to the EU Courts. Therefore, the 

requirements for a judicial review as well as the framework of disclosure and its 

boundaries in the EU have been examined in this essay. Hence, the purpose is to 

examine how to obtain mechanisms for an effective judicial review considering the non-

disclosure of evidence to the EU Courts by the EU institutions. Therefore the different 

options for the Courts have been identified as the General Court’s new Rules of 

Procedure that contains a provision that enables assessment of non-disclosed evidence, 

closed court procedures as well as the mechanisms provided for or suggested in the case 

law from the EU Courts and the ECtHR. Other issues such as the EU institutions’ 

obligations in relation to disclosure as well as the standard and intensity of judicial 

review were also addressed.  

 

6.1 A high intensity of review in Kadi?  

 

The EU Courts have been considered to have applied a high intensity of review in 

relation to fundamental rights. This entails a far-reaching assessment of the EU 

institutions’ decision to impose sanctions on individuals in terms of, inter alia, an 

evaluation of the evidence. However, in targeted sanctions cases it could be difficult to 

attain a high intensity of review due to the non-disclosure of evidence by the EU 

institutions. Therefore the question is whether this kind of review was applied by the 

ECJ in Kadi II and if it complies with the fair-trial guarantees in Article 6 (1) ECHR? 

 

In Kadi II, the ECJ decided that the standard of proof required that at least one of the 
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reasons for listing should be substantiated with solid factual basis. Hence, there is a 

limited amount of fact and evidence that will be reviewed. Furthermore, the EU 

institutions are not obliged to disclose all the evidence. While the factual basis is 

important the evidence should in my opinion always be examined. Otherwise the Courts 

review tends to be reduced. However, it is the Courts that in principle decide what 

standard of review to apply. The latter is in fact decided by the standard of proof. Yet, it 

is questionable if this review allows the Courts to evaluate if the institutions have 

sufficient evidence to authorize its decision. The decision to list a person has severe 

consequences for the individual whose assets are frozen, thus it is of importance to 

control that the evidence is factually, accurate, reliable and consistent. This would be 

more in line with the General Court’s decision to assess all the evidence.  

 

While the Courts are, as mentioned above, free to determine the standard of review they 

are, however, as a minimum bound by the ECHR and its requirements of a fair trial in 

Article 6 (1). This relates to the concept of fairness, the principle of “equality of arms” 

and the adversarial principle. Concerning the application of fairness, it is doubtful if the 

EU Courts are able to make a proper assessment due to the limited or non-disclosure of 

evidence. Another issue that has been raised is how to ensure the adversarial principle, 

which importance was stressed in Ruiz-Mateos v Spain, in cases when only one party, 

i.e. the EU institutions, has access to the evidence. In addition it will be difficult for the 

listed person to present his case and evidence or give the defendant an inferior 

possibility than the prosecutor to address the court, which is a restriction of the principle 

of “equality of arms”.
196

  

 

Concerning the court proceedings, the ECJ adapted a review of lower intensity since it, 

in my opinion, did not go very far in re-assessing the evidence. Nor, does the judicial 

review satisfy all the requirements of a fair trial as laid out in Article 6 (1) of the 

Convention. Thus, the Court’s ambition to ensure the effectiveness of the judicial 

review in targeted sanctions cases is welcome; it is not satisfactory due to the limited 

evaluation of evidence. For instance, it could be recommendable that the Courts 

endorsed an evaluation such as the one used in relation to complex situations. This, 

more rigour, assessment relates to whether the evidence encloses all the necessary 
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information and a qualification test of the evidence to see if it supports the decisions 

made. In order for the Courts to make these kinds of reviews, i.e. of a high intensity, the 

institutions must disclose evidence.  

 

6.2 The need for an increased disclosure of evidence to improve the 

effectiveness of the judicial review 

 

The previous section illustrated how the EU Courts’ review can be constrained due to 

the limited or non-disclosure of evidence from the EU institutions, which has also been 

referred to as selective disclosure.
197

 Moreover, Yusef demonstrates that the institutions 

remain reluctant to disclose evidence. Hence, there appears to be a need for an increased 

disclosure of evidence in order to improve the effectiveness of the judicial review.  

 

Disclosure in terms of the right of access to documents is, as was mentioned above in 

chapter 4, not unlimited. The mandatory exception concerning the protection of the 

public interest in the Transparency Regulation is of particular interest in targeted 

sanctions cases. It appears as this provision has a great impact on the Union when 

refusing access related to other regulations on the freezing of assets. Thus a reform of 

the Transparency Regulation that balances the right of access to documents and the need 

to protect all legitimate interests would be necessary to enhance the access to 

documents. This could contribute to a more balanced assessment such as the one in 

ClientEarth and PAN Europe v EFSA and, perhaps, to a broader judicial review inspired 

by the one applied in cases concerning relative exceptions. The implication the limited 

or non-disclosure of evidence has on the effectiveness of the judicial review implies that 

the EU institutions must be more cooperative. In addition, the Transparency Regulation 

that the EU institutions rely on constitutes secondary legislation in the EU, which is 

stipulated in Article 288 TFEU. Thus it is below the primary sources, which are stated 

in Article 1 TEU in forms of the constituent Treaties, i.e. TEU and TFEU. Article 6 (1) 

TEU stipulates that the Charter has the same legal value as the Treaties. This provision 

also states, in the third paragraph, that fundamental rights constitute general principles 

of EU law. This implies that the Transparency Regulation should be reformed on the 

basis of Article 15 (3) TFEU, as well as enshrining Article 41 (2) of the Charter, in 
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order to be in line with the amendments on disclosure introduced by the Lisbon Treaty. 

This would also contribute to an enhanced effective judicial review as stipulated in 

Article 47 of the Charter. However, the crucial discussion that could lead to any changes 

of the Transparency Regulation is still to be decided. Therefore other solutions are 

needed to address the issue of the limited judicial review due to the non-disclosure of 

evidence by the EU institutions. One solution, which will be discussed below, is Article 

105 (7) in the General Court’s new Rules of Procedure that provides for the possibility 

to take evidence into account that has not been disclosed to the other party.  

 

6.3 Legislation on disclosure in the General Court 

 

The provision in the General Court’s new Rules of Procedure enables a more intensive 

review, since the Court can re-assess even non-disclosed evidence. Nevertheless, this 

scrutiny has raised concerns regarding inter alia its effect on fundamental rights.
198

   

The non-disclosure of evidence from the EU Courts could infringe the right to a fair 

trial, which is enshrined in Article 47 of the Charter and in Article 6 (1) ECHR. This 

concerns, in particular, the adversarial procedure. As a consequence of this provision, 

the GC cannot observe and ensure that both parties have the opportunity and knowledge 

of the evidence and comment on it. Moreover, the rights of the defence could also be 

affected.
199

 Thus, while this provision could increase the disclosure from the institutions 

to the Court, it is considered to be an “ad hoc discretion for the General Court”. This 

entails, for instance, that it weighs the different interest including the requirements of 

certain fundamental rights before it makes a reasoned order specifying the procedures to 

be adopted as laid out in Articles 105 (5) – (6). It can take decisions, according to 

Article 105 (11), relating to the security rules for protecting the information or material 

produced”. Hence, the GC has no mechanism to compensate for the lack of adversarial 

scrutiny. This implies that other mechanisms are necessary to counterbalance the effects 

of non-disclosure.
200

  

 

6.4 Introducing other mechanisms to safeguard procedural rights? 
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The non-disclosure of evidence to one party has implications on the adversarial 

principle and the rights of the defence. However, the EU Courts have, apart from the 

new provision discussed above and in section 4.3 not established other mechanisms on 

how to deal with sensitive information in cases when disclosure is considered to 

threaten State security.  

 

In Kadi II and in ZZ, the ECJ stressed the importance of techniques that in an 

appropriate manner balances the demands in relation to the security requirements and 

the individuals’ rights. It added, in ZZ, that the procedure should strive to ensure 

compliance with the adversarial principle to enable an effective defence. Otherwise, the 

judgments did not contain any guidance on the content of such techniques or 

procedures. However, the Advocate General discussed the possibility to introduce 

special advocates just like in the UK. The ECtHR upheld this mechanism as useful in 

order to overcome the shortcomings of full disclosure and the lack of a full, open 

adversarial hearing in A v UK. This system, which has been discussed in the literature, 

imposes requirements on the special advocates as well as the courts when applying 

these closed material procedures.
201

  

 

At the first stage of the closed material procedures, the Court shall assess whether the 

evidence should be disclosed to the listed person which is equivalent to the two-tier 

procedure provided for in Kadi II. However, in the closed material procedures the 

special advocates will argue for disclosure. This demarcation between the court and the 

listed person safeguards the impartiality of the former and the latter’s interests.
202

 The 

case will then at the second stage be argued on the merits. Hence, the Court represents 

the individual. Yet, in practice it appears that the special advocates represents the 

individual’s interest. This implies that there can be a discrepancy between the way in 

which the special advocate acts and the way in which the individual wants his case to be 

carried out. However, the role of the special advocate is different from that of an 

ordinary lawyer according to Eckes. This is due to the fact that they are responsible to 
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public authority for contesting the “prosecution”. In addition, they argue on the side of 

the individual.
203

 It is also vital that the special advocate can communicate with the 

individual before and after the disclosure of the evidence. In practice, the special 

advocate has not been able to interact with the individual after the disclosure. 

Consequently, it has been problematic for the special advocate to refute the 

allegations.
204

 These secret material procedures could require that the Court deliver 

some of its ruling in secret, which have implications on transparency and accountability. 

Moreover, in relation to future parties it might reduce their ability to argue their case.
205

 

It is therefore of importance that the judges are well-trained on how to give closed 

judgments. This also relates to how secret evidence should be handled as well as the 

evaluation of decisions on disclosure.
206

 

 

The special material procedures and the use of special advocates have its origin in the 

UK. While, it appears to be a mechanism that the EU Courts could apply to 

counterbalance the non-disclosure and its effects, it may be advisable not to copy it 

blindly.
207

 As was mentioned above the use of special advocates is not flawless. 

However, it would be recommendable for the Courts to implement the procedure in a 

manner that suits it in order to safeguard important fair-trial guarantees.  

 

6.5 Enforcing a new standard of review?  

 

In its case law, the EU Courts have assessed the impacts of targeted sanctions with 

different standards of review. PMOI I demonstrates the application of a strict review. In 

ZZ, the review was of a high standard while it was limited in Sison. The outcome of 

Kadi reflects on a standard similar to the one in ZZ.
208

 However, this standard of review 

is less intense than the one the General Court opted for. Hence, in order to improve the 

assessment and address the issues referred to above in section 6.1, it is necessary to 
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review all the evidence and introduce mechanisms that provides for an adversarial 

procedure.  
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7 Conclusions  

 

This essay has examined how the EU Courts can establish mechanisms that improve the 

right to an effective judicial review in targeted sanctions cases when there is a non-

disclosure of evidence. A central departure has been the outcome of Kadi and its effects 

on an effective judicial review.  

 

As a result of the intensity of review applied by the ECJ in Kadi II, the standard of proof 

is limited since only one of the reasons for listing shall be substantiated with solid 

factual basis as a minimum. Therefore, the Courts cannot go very far in its review in 

terms of re-assessing the evidence, which affects the individual’s right to a fair trial and 

an effective judicial review. Moreover, the fair-trial guarantees in Article 6 (1) ECHR, 

such as the adversarial principle and the principle of equality of arms, might be 

jeopardized in cases when only one party has access to the evidence. However, the EU 

institutions reluctance to disclose evidence tends to be difficult to have an impact on, 

since it relates to the mandatory exception concerning the protection of the public 

interest in the Transparency Regulation. The suggested reform to adapt the former to the 

changes, in forms of increased disclosure, introduced by the Lisbon Treaty would be 

necessary to achieve more access. Another aspect, in relation to the interpretation of the 

exceptions, concerns the impact of the Charter in terms of the right of access to 

documents in Article 41 (2) and the right to an effective judicial review in Article 47. 

Aranyosi and Cӑldӑraru demonstrates that the protection of fundamental rights, such as 

those enshrined in inter alia the Charter, was essential in cases on the application of the 

exceptions in the Framework Decision (FD) on the European Arrest Warrant.
209

 This 

preliminary ruling concerned whether the executions of two European arrest warrants 

from Germany should be enforced when there was a risk that the applicants might be 

subject to inhuman or degrading treatment or punishment in the Hungarian and 

Romanian prisons. The ECJ held that, in order to ensure the guarantees in Article 4 of 

the Charter, the execution of a European arrest warrant must be set aside if there is a 

real risk that the person is subject to inhuman or degrading treatment in the other 
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Member States.
210

 Hereby, the ECJ tends to have found additional exceptions to the 

principle of mutual recognition by stressing the impact of the Charter and the fact that 

the Member States are obliged to respect it. Consequently, the Court looked beyond the 

scope of the DF on the European Arrest Warrant.
211

 Although, this case does not relate 

to targeted sanctions and the non-disclosure of evidence, it is of importance as it 

illustrates how the EU Courts could apply the Charter in such cases. This would, 

moreover, be in accordance with Article 51 (1) of the Charter that states the EU 

institutions duty to respect the Charter.  

 

In order to acquire a higher intensity of review as well an effective judicial review other 

mechanisms are needed as was discussed in the previous chapter. For instance, Article 

105 (7) in the General Court’s new Rules of Procedure enables it to take evidence into 

account that has not been disclosed to the other party could be used to make the EU 

institutions more compliant. While, this could improve the intensity of review it does 

not provide for mechanisms that counterbalance the effects of non-disclosure, such as 

the adversarial principle. A possible solution to this issue is the closed material 

procedure and special advocates, which has its origin in the UK. This would enable the 

listed person to bring his case before the Court through the special advocate. In 

addition, closed judgments might be needed due to the closed material. The 

implementation of such a system in the EU requires well-trained advocates and judges. 

Nevertheless, it appears to be an appropriate solution to overcome the current 

shortcomings provided that it was adapted in a way suitable for the Union Courts. 

Another option is to introduce a combination of measures on different levels. This 

would entail the use of the General Court’s legislation, which could be complemented 

with closed material procedures and special advocates to achieve a more balanced 

procedure. Consequently, the use of closed material procedures and special advocates 

might be a way to increase the intensity and the standard of the judicial review. This 

would enable a more effective judicial review. 
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