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 The Binding Effects 
of  Decisions and Judgments 
under EU Competition Law    

   TORBJ Ö RN   ANDERSSON   *   

   I. INTRODUCTION  

 AS A PROCEDURALIST one must maintain shallow knowledge of different 
areas of substantive law. For me, and this has been so for a considerable 
period now, the area of competition law has turned out to be particu-

larly interesting. 
 One reason for this is that the area includes both administrative and civil 

procedure due to the fact that competition law regulates both public law rela-
tions and private legal relations. 

 A second reason is that competition law is construed on a peculiar  paradox: 
the free, independent behaviour of undertakings in economic markets is safe-
guarded through public prohibitions and public intervention. One of the 
consequences of this is that the principle of party autonomy in civil procedure 
does not fully apply in private litigation over competition law matters. 

 A third reason is the strong link between competition law and EU law and 
the diffi cult procedural issues which emerge when substantive EU law is applied 
by national courts, and particularly in view of the possibility that the same case 
may be decided in subsequent proceedings at the EU level and national level, in 
administrative and civil proceedings and also before arbitration tribunals. 

 Over the years, the concept of effective enforcement of EU competition law 
has been a matter of concern and ambivalence for the European Commission 
(Commission). On the one hand, it has become clear that the Commission 
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is not fi t to be the exclusive body to apply competition law. This realisation 
may be understood as one of the reasons for a number of developments in 
respect of its enforcement: the attribution of direct effect to the rules in the 
early 1970s, the decentralisation policy in the early 1990s, the new enforcement 
Regulation 1/2003 1  and the recent Damages Directive 2  and Recommendation on 
collective redress. 3  

 On the other hand, it is also clear that the Commission wishes to main-
tain its position as the central power in the fi eld. This can be seen from how 
the  ‘ system ’  of antitrust law is structured within the EU. One indication is the 
fact that decisions by the Commission (and to some extent by national compe-
tent authorities) are binding in subsequent private proceedings regarding the 
same subject matter. This is hard to understand from a procedural perspective: 
ultimately administrative proceedings concern whether or not particular under-
takings should be subject to sanctions, like fi nes, whereas private proceedings 
concern legal relations between individuals. 

 Another indication of the special position afforded to the Commission is 
that the Court of Justice, in cases where there are subsequent administrative 
proceedings concerning the same subject matter, has interpreted the concept of 
 ne bis in idem  in a much narrower way in comparison to the understanding 
of the concept in the EU Charter of Fundamental Rights (the Charter) and in 
the European Convention of Human Rights (ECHR). It is highly questionable 
whether it will be possible to maintain this view, as it is diffi cult to understand 
why competition law should contain a more restricted protection of human 
rights. Nevertheless, it is a clear indication that the effectiveness of administra-
tive enforcement is important from an EU perspective. 

 This is the backdrop against which the rest of this chapter should be under-
stood. I will examine the binding and occasionally evidentiary effects of decisions 
and judgments made by the administrative and judicial bodies entrusted with 
the task of applying EU competition law. Although the new Damages Directive 
contributes with some elements necessary for such an examination, the subject 
of this chapter is not limited to the effects of the Directive and thus its focus is 
a bit wider. 

 For the purpose of this chapter, the following bodies may be identifi ed 
and separated:  the Commission  (on appeal the General Court and the Court 
of Justice),  the national competition authorities  (CA) (on appeal domestic 
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appeal bodies, like review courts) and  national courts dealing with civil litiga-
tion . When I refer to  ‘ courts ’  below, I mean courts in the latter meaning, not, 
for example, administrative courts reviewing administrative decisions. When 
examining how parallel and subsequent proceedings should be handled within 
the EU system, I not only distinguish between these different types of bodies, 
I also make a distinction between intra-state and cross-border situations. This 
means that I will not deal with the application of competition law before arbi-
tration tribunals nor with parallel proceedings in third states, like for example, 
Switzerland. Dealing only with these three kinds of decision-making bodies in 
an EU context is a broad enough subject for this limited space; the purpose 
and disposition of the examination is bound to give the chapter an inventory-
like (and quite frankly a slightly tedious) enough character as it is, without 
including even more in its catalogue of headings. Still, I have found that it is 
justifi able to undertake this cumbersome journey to provide something of a 
basis for future analysis; not everything that may be of use, has to be fun and 
exciting. 

 I will briefl y describe the effects of judgments and decisions under EU law 
in the order below and make a brief comparison and some few critical remarks 
at the end. I will use examples from EU competition law to illustrate the points 
this chapter wants to make.  

   II. COURT JUDGMENTS IN SUBSEQUENT DOMESTIC 
COURT PROCEEDINGS  

 A judgment will generally have a binding effect in subsequent proceedings within 
the same state when the new proceedings concern the same cause of action/
subject matter between the same parties. 

 The ways in which the  idem  (cause of action) is defi ned varies between juris-
dictions, but that is merely with regard to the details. At least in Continental 
and Nordic Member States, the  idem  is understood in more or less the same way. 

 When the criteria are fulfi lled, a new action on the same  idem  will be refused 
due to  res judicata . In a second case concerning another but interrelated matter, 
the fi ndings of the court in the fi rst case will be binding. 

 Example 1: A cartel member makes a claim for declaratory judgment that 
its agreement with purchaser X is valid. After the judgment becomes fi nal, a 
new action on the validity of the contract will be dismissed due to  res judicata . 
In new proceedings between the same parties on, for example, damages due to 
breach of contract, the earlier fi ndings on the validity of the contract will be 
binding and that particular question cannot be tried again. 

 Where some of the criteria are not met, the judgment will not have a binding 
effect but may still have some impact as evidence. 

 Example 2: A claimant/purchaser brings an action for damages against 
a cartel member A due to an alleged infringement of Article 101 TFEU and 
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 eventually the judgment becomes fi nal. When the claimant brings another action 
against cartel member B, the earlier fi ndings in respect of whether there has been 
a cartel infringement may be used as evidence but will not relieve the court from 
making a fresh assessment of the question. This also applies to situations where 
other purchasers sue cartel member A or B. Generally, the evidentiary weight 
attributed to a previous judgment depends on how similar the cases are (how 
many of the disputed facts are relevant in both cases), but also on the second 
court ’ s assessment of the previous court ’ s evaluation of the evidence and legal 
reasoning. 

 The binding and evidentiary effects of a judgment in subsequent proceedings 
serve a number of purposes. Without binding effects in the form of  res judicata , 
you would risk  irreconcilable judgments , putting parties in impossible legal rela-
tions. This risk is imminent since, generally, the principle of party autonomy 
applies in civil procedure, that is, it is up to the parties to determine the frame of 
proceedings by the formulation of their claims. 

 Without binding effects in related matters, you would risk allowing openings 
for inconsistent regulation of private legal relations. Furthermore, when one of 
the parties has chosen to single out one issue as the main subject of litigation, 
it would not be in line with procedural economy to try to do so again when it 
appears as a preliminary question in another dispute. 

 Without the evidentiary effect, there will be a risk of an inconsistent 
application of law and in the long run a risk of a lack of public trust in the 
administration of justice. As regards an individual case, however, should a court 
make an assessment which deviates from an earlier assessment of the same ques-
tion by another court it will not place the parties in an impossible situation. 

 It should be observed that the structure of binding effects is symmetrical in 
the sense that it does not matter whether an earlier judgment is positive or nega-
tive (upholds or rejects the claim) and that it is indifferent to the hierarchical 
position of the courts involved.  

   III. COURT JUDGMENTS IN CROSS-BORDER SITUATIONS  

 The Brussels I Regulation 4  contains no rules on binding effect or  res judicata , 
but on  lis pendens , in Article 29. Due to Article 45(d), a foreign judgment may 
not be recognised if it is irreconcilable with an earlier judgment given in another 
Member State. The consequence of this will be that binding effects are attrib-
uted to judgments in subsequent proceedings involving (i) the same cause of 
action/subject matter; (ii) the same parties; and (iii) where the requirements for 
recognition in the Member State of enforcement are met. 
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  5    See eg    Case C-157/12    Salzgitter Mannesmann Handel    EU:C:2013:597   , paras 31 – 36.  

 Furthermore, according to the Court of Justice, the principle of mutual trust 
requires courts to respect judgments from another Member State. 5  

 The examples given above will also work the same way in situations where 
the fi rst judgment is delivered in one Member State and subsequent proceed-
ings take place in another Member State. As to the evidentiary effects, it should 
be noted that under Article 30 of the Brussels I Regulation, a court may  stay  
proceedings, where related actions are pending in courts in another Member 
State and furthermore, there is a possibility to decline jurisdiction if the court 
fi rst seized has jurisdiction and its laws permit a joinder of claims. These 
measures are laid down to mitigate inconsistent judgments and although the 
question of the evidentiary value of judgments in cross-border situations is not 
mentioned, it is clear that such an assumption underlies the possibility to stay 
proceedings.  

   IV. JUDGMENTS IN SUBSEQUENT ADMINISTRATIVE PROCEEDINGS  

 The question of whether a judgment by a court in a civil litigation on, for 
example, the validity of a contract contested with reference to competition law, 
should be binding in subsequent proceedings before an administrative authority, 
is not addressed by EU legislation. It is safe to assume that a court ’ s fi nding of a 
contract being invalid due to breach of Article 101 TFEU, cannot be binding in 
subsequent administrative proceedings concerning sanctions based on the same 
contract. At least under purely domestic Swedish law, the binding effects of a 
judgment or a decision do not exceed the limits of the procedural order from 
which the court ’ s jurisdiction is conferred. Thus, where the same legal relation 
has been tried by a court as a basis for a claim for damages, it must be tried 
again in administrative proceedings when it is relevant as a possible basis for 
an administrative sanction. 

 However, a previous judgment in private litigation may have  evidentiary 
value , and particularly so when the objects of the two sets of proceedings are 
more or less identical. For example, this may be the case where a court has dealt 
with the question of an infringement of Article 101 TFEU when determining the 
validity of an agreement or provisional measures and that is followed by admin-
istrative proceedings concerning the same alleged infringement. 

 It is important to remember, however, that administrative proceedings which 
may end in conferring fi nes on undertakings are considered to be of a quasi-
criminal nature. Therefore it is likely that the  standard of  evidence  required 
will not be the same in private and administrative proceedings (the  burden of  
proof  is legally regulated in Regulation 1/2003 and placed on any party  claiming 
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that there has been an infringement of competition). Furthermore, since the 
ultimate claims in administrative and civil litigation are different  –  fi nes and, 
for example, damages respectively  –  even if they concern the same alleged 
infringement, it is diffi cult to say that the objects of both sets of proceedings 
are the same. Accordingly, there will be no risk of putting parties in impossi-
ble situations due to different assessments of the question of infringement; like 
OJ Simpson you may have to live with being acquitted and still being liable to 
damages.  

   V. CA DECISIONS IN SUBSEQUENT ADMINISTRATIVE 
PROCEEDINGS  

 In Article 13(1) of Regulation 1/2003, there is a  lis pendens  rule providing that 
where the same matter is dealt with by another CA, there shall be suffi cient 
grounds for the suspension of proceedings or rejection of a complaint. Accord-
ing to Article 13(2), where the same matter has been dealt with by another CA, 
a CA may reject the complaint. 

 From the Regulation you cannot conclude that decisions contain a  res judi-
cata  effect or are binding in some other way; Article 13 seems to be there as a 
means to prevent inconsistent decisions (and possibly also for reasons of proce-
dural economy). 

 Still, since administrative competition law proceedings qualify as criminal 
proceedings under the ECHR and the Charter, the  ne bis in idem  rule in Article 4 
of Protocol 7 of the ECHR as well as Article 50 of the Charter are triggered. 
The former rule applies only when there are subsequent proceedings in the same 
state, but the latter applies whenever substantive EU law is applied. 

 The concept of  idem  has come to be interpreted identically by the 
 Luxembourg and Strasbourg courts  –   ‘ a set of factual circumstances inextrica-
bly linked together in time and space ’  6  and the distinction of an  idem  must not 
be made by using legal qualifi cations or legal interests, but only by assessing 
whether the relevant facts in two subsequent cases, if not the same, form an 
inextricable unit. 

 However, in competition cases, the Court of Justice of the EU (the CJEU) 
has laid down a different formula: two cases are thought to concern the same 
matter where the facts are the same, the offender is the same as is the legal 
interest protected. In the  Toshiba  case, the CJEU used this narrower under-
standing of  idem  when it determined whether the two cases concerned the same 
matter. 7  
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 This is diffi cult to reconcile with the general formula laid down by the CJEU 
and the European Court of Human Rights. Since it is hard to justify a deviation 
peculiar to competition cases, hopefully there will be some converging precedent 
to come from the CJEU on this point. 

 Still, whether or not the  Toshiba  criteria or the general criteria apply, subse-
quent proceedings will be subject to limitations under Article 50 of the Charter 
and Article 4 Protocol 7 of the ECHR.  

   VI. CA DECISIONS IN SUBSEQUENT PROCEEDINGS 
BEFORE DOMESTIC COURTS  

 Under Article 9 of the Damages Directive, a fi nal decision shall be deemed to 
have been irrefutably established for the purposes of an action for damages. 
Therefore, within the same state a fi nal positive decision by a CA will be binding 
in subsequent court proceedings. 

 The binding effect attributed under this rule is both interesting and prob-
lematic from the traditional way of understanding the binding effects of 
authoritative decisions in civil procedures. Under Article 9, the binding effect 
attributed to decisions is asymmetrical in several ways: 

    i.    the binding effect only goes one way;   
   ii.    the binding effect is not attributed to decisions resulting in no fi nding of 

infringements; and   
   iii.    the binding effect covers only actions for damages, not restitution, validity 

of contract or injunctions, since the Directive only concerns damages.    

 From a civil procedural perspective, it is diffi cult to justify the binding effect 
attributed to CA decisions. By any applicable criteria, administrative proceedings 
and civil proceedings concern different subject matters/areas (see also above), 
because different matters are at stake. Even if a private action and administrative 
proceedings may share a common set of facts (a particular potential infringe-
ment of competition), the former concerns the question of whether damages 
should be awarded and the latter concerns whether an undertaking should be 
fi ned. As discussed above, different assessments of the question of infringement 
will not place the parties in impossible situations. 

 However, admittedly the binding effect will contribute to the effectiveness of 
the private enforcement of competition law, since bringing a claim for damages 
will be easier where a claimant does not have to prove the relevant facts or make 
the legal arguments in respect of the question of infringement. On the other 
hand, this will only apply where there has been  a positive decision  by a CA of 
 the same state  as the court. In the conclusion, I will address the question of 
whether this does not in practice make private litigation dependent on previous 
decisions by CA and the Commission, and saves the Council and CJEU from 
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developing the law, for example, in respect of evidence, in order to facilitate 
independent private litigation.  

   VII. CA DECISIONS BEFORE COURTS 
IN CROSS-BORDER SITUATIONS  

 In contrast to intra-state situations, decisions do not have binding effects in 
cross-border situations. However, Article 9(2) of the Damages Directive provides 
that a fi nal decision from another Member State may be presented at least as 
prima facie evidence that an infringement of competition law has occurred and 
may be assessed along with any other evidence adduced by the parties. 

 In a way, this rule seems to be superfl uous. In all the jurisdictions I am famil-
iar with, the parties may present whatever they want under the principles of the 
free presentation and evaluation of evidence. Thus, also in subsequent actions 
for breach of contract, injunctions and so on, a relevant administrative decision 
may be presented as evidence and must be considered by the court. 

 As discussed earlier, the evidentiary value of a decision must be deter-
mined in view of its relevance to the case before the court, the evidence which 
the decision is based on, but also in view of the accuracy of the evaluation of 
evidence and legal reasoning. It would be diffi cult to apply the requirement that 
an administrative decision should be afforded status as prima facie evidence, 
without taking into account the relevance of the decision to the case before the 
court.  

   VIII. COMMISSION DECISIONS IN SUBSEQUENT 
PROCEEDINGS BEFORE COURTS  

 Under Article 16(1) of Regulation 1/2003, national courts cannot make rulings 
running counter to decisions by the Commission and must avoid giving judg-
ments that would confl ict with a decision contemplated by the Commission 
in proceedings it has initiated (and may therefore assess a stay in the national 
proceedings). 

 The binding effects of a Commission decision do not seem to be limited to 
actions in damages, nor to positive decisions. And there are no explicit limita-
tions such as to the parties involved or the  idem , but a reasonable interpretation 
would be that the binding effect is restricted to the actual cases the Commission 
has decided, the parties involved and to situations where concrete elements of 
such cases emerge in subsequent civil litigation. 

 The same critical remarks may be brought forward in respect of the bind-
ing effects of Commission decisions as well as of CA decisions, except that the 
cross-border differentiation is irrelevant and the binding effect is not restricted 
to subsequent actions for damages.  
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  8    See section V above.  

   IX. COMMISSION DECISIONS IN SUBSEQUENT 
PROCEEDINGS BEFORE CA  

 Under Article 16(2) of Regulation 1/2003, a CA cannot make decisions running 
counter to decisions by the Commission. Furthermore, there cannot even be 
a second set of proceedings because of Article 50 of the Charter, where the 
proceedings concern the same subject matter. This goes both ways and therefore 
I do not cover the effects of CA decisions in subsequent Commission proceedings 
separately. No matter whether the  Toshiba -criteria or the  Zolotukhin -criteria 8  
are used to apply Article 50, outside the scope of that Article, a CA cannot 
 reassess fi ndings made by the Commission; whereas the Commission will prob-
ably not be bound by fi ndings by a CA.  

   X. CONCLUDING REMARKS  

 From the traditional view of civil procedure, the asymmetry in the structure of 
effects of decisions by the Commission in respect of subsequent court proceed-
ings is not aesthetical and lacks reciprocity. The binding effects depend on which 
body has made the decision and also on whether the decision has been positive 
or negative; as to the binding effects of decisions by a CA it also matters what 
the claim in subsequent civil proceedings is and whether subsequent proceedings 
are brought before a court of the same Member State as the CA. This order is 
not ideal, and over time it will be diffi cult to grasp for the actors concerned. In 
fact, the reasons and objectives for public normative regulation of this sort are in 
many respects incomprehensible. For example, it is unclear from that normative 
perspective why CA decisions are not binding in cross-border situations, why 
they are not binding in civil litigation on the validity of contracts, why adminis-
trative competition proceedings are exempted from the ordinary understanding 
of the Charter while, for example, criminal proceedings on suspected terrorists 
are not and, fi nally, if positive Commission decisions are binding in subsequent 
proceedings, why the administrative procedure is not designed in such a way that 
negative decisions have the same effects. 

 One possible way to understand the binding effects attributed to decisions 
by the Commission and to some extent by CAs, would be to see them as a 
means to extend administrative competence to the very threshold of their attrib-
uted powers. In this sense, the order sets the Commission but also the CAs in 
unique power positions in the application of EU competition law, which cannot 
be explained by ordinary justifi cations of mitigating irreconcilable decisions 
or preserving the uniform application of the law. If decisions by CAs and the 
Commission did not possess binding effects, these negative repercussions would 
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still not exist. Parallel proceedings in the fi eld of competition law cannot lead 
to irreconcilable decisions since the ultimate claims differ and there are mecha-
nisms, like preliminary rulings under Article 267 TFEU, and possible dialogue 
with the Commission, to safeguard the uniform application. 

 Thus, it seems that the only possible grounds for the order that has been set 
up, would be to keep a centralised system of enforcement in the fi eld of compe-
tition law, which is paradoxical in a fi eld of law protecting individual initiative, 
party autonomy and deregulated markets. The price that the EU has agreed to 
pay for that is not only disincentives to private initiative, but also providing a 
procedural device that suffers from a lack of essential elements that traditionally 
have been considered necessary for procedural design: foreseeability, compre-
hensibility and reasonability. 

 Still, one may say that the system, with its asymmetrical defects, is necessary 
for making the enforcement of competition law effective; without the binding 
effects of administrative decisions, undertakings would have to cope with too 
great obstacles when bringing private actions. For instance, they would have to 
suffer the burden of proof for facts that are notoriously diffi cult to prove. 

 On the other hand, you may argue that the consequence of this asymmetric 
system will be that  only  those potential distortions of the markets that have 
been subject to positive administrative decisions will be followed by subsequent 
private proceedings. Thus, if you view the enforcement of competition law as 
a market, private initiatives would in practice be totally dependent on public 
governance. 

 An alternative way of designing private enforcement would be to revise the 
rules on the burden of proof and evidence; it is hard to justify the rules on the 
burden of proof in Regulation 1/2003, if you want to enhance private enforce-
ment. Furthermore, you could develop new rules and principles in respect of 
private law sanctions, allowing treble damages, and abolish the old idea that 
every individual harmed by an infringement should be compensated fully for the 
harm suffered. In order to facilitate group actions, you could apply an opt-out 
rule instead of an opt-in rule, which the Commission has proposed in its recom-
mendation on collective redress. 

 Developments of that kind would probably contribute to independent private 
actions as a means of effective enforcement. However, in order to enhance private 
initiatives, such a development will most probably need to be supplemented with 
a removal of binding effects attributed to administrative decisions in subsequent 
proceedings. Before the introduction of Regulation 1/2003, very few civil cases 
were brought. Furthermore, undertakings and competition lawyers were little 
involved in genuine competition law assessments, since all proceedings were 
administrative and started by way of an application for exemption or negative 
clearance or a complaint. The order of that time created the procedural behav-
iour of individual actors. The Damages Directive does not fundamentally change 
that, since individual initiatives will be dependent on administrative decisions, 
except that the scope of private enforcement is somewhat greater.   


