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Abstract
The article examines epistemic emotions as part of the
emotive-cognitive processes of prosecutors’ knowledge
seeking and decision making in preliminary investiga-
tion and court proceedings. Drawing on ethnographic
fieldwork, interviews, and shadowing of prosecutors
in Sweden, we show how emotions motivate and ori-
ent prosecutors’ inquiries and the fundamental role of
the ‘certainty–doubt spiral’ for ‘doing objectivity’. In
conclusion, we discuss the centrality of emotions for
conscientious and well-considered decisions in legal
work. The study contributes to the field of law and
emotion by exploring the epistemic quality of emotions,
notably the certainty–doubt spiral, in legal work.

1 INTRODUCTION

In law, authority and decision making are traditionally based on ideas of rationality, according
to which emotions are seen as interfering with core values such as objectivity and impartial-
ity.1 In recent decades, this long-standing view has been subject to critical attention,2 inspiring
an ‘emotional turn’ in the field of socio-legal studies. Drawing on studies in neuroscience and

1 T. A. Maroney, ‘The Persistent Cultural Script of Judicial Dispassion’ (2011) 99 California Law Rev. 629.
2 S. A. Bandes (ed.), The Passions of Law (1999); S. Bergman Blix and Å. Wettergren, Professional Emotions in Court:
A Sociological Perspective (2018); T. A. Maroney, ‘Emotional Competence, Rational Understanding, and the Criminal
Defendant’ (2006) 43 Am. Criminal Law Rev. 1375; S. Roach Anleu and K. Mack, Judging and Emotion: A Socio-Legal
Analysis (2021).
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philosophy that show reason and emotion to be intrinsically intertwined,3 the field of law and
emotion provides knowledge about the essential role of emotions in the legal realm. Today, this
field embraces a broad range of areas, exploring the role of specific emotions and emotional dis-
plays in legal contexts4 as well as scrutinizing emotion work among different legal actors.5 Taken
together, studies show that emotion shapes law, that law shapes emotion,6 and that emotion can
be a positive judicial resource.7
This article seeks to fill a theoretical and empirical gap in previous law and emotion research

by examining epistemic emotions in prosecutorial decisionmaking. This philosophical concept is
useful for the analysis of how emotions orient knowledge seeking and decision making.8 While it
should not be seen as an exclusive category, the concept of ‘epistemic emotions’ helps to identify
emotions with a clear knowledge-driving quality. For example, curiosity and doubt solicit further
inquiry and new inferential strategies, while emotions such as certainty, disinterest, and boredom
halt or obstruct inquiry. The work of prosecutors requires them to make varied and numerous
decisions with decisive impacts for which and how criminal offences are investigated and appear
before the court, providing an interesting case in point for the exploration of epistemic emotions.
As will be demonstrated, prosecutors’ work especially highlights a complex dynamic between
doubt and certainty. We focus on the following questions:

∙ What epistemic emotions motivate and orient prosecutors’ decisions and actions during
investigations and court proceedings?

∙ How does the dynamic between certainty and doubt inform prosecutors’ knowledge-seeking
processes during investigations and in court proceedings?

∙ In what ways can institutional embedding affect the epistemic quality of emotions in
prosecutors’ work?

The analysis is based on extensive ethnographic fieldwork and interviews conductedwith pros-
ecutors in Sweden. In this article, we focus on a strategic selection of rich cases to illustrate
concrete and situated decision-making processes during the investigation phase and the trial
respectively. We introduce the notion of the certainty–doubt spiral to conceptualize the dynamic
interplay between further inquiry (spurred by doubt) and decision making (prompted by cer-
tainty). Our contribution to the growing body of research studying how emotions affect legal

3 L. Barrett Feldman,HowEmotions AreMade: The Secret Life of the Brain (2017); A. R. Damasio,Descartes’ Error: Emotion,
Reason, and the Human Brain (1994); A. Morton, ‘Epistemic Emotions’ in The Oxford Handbook of Philosophy of Emotion,
ed. P. Goldie (2010) 385; R. de Sousa, ‘Epistemic Feelings’ in Epistemology and Emotions, eds G. Brun et al. (2008) 185.
4 S. A. Bandes, ‘Compassion and the Rule of Law’ (2017) 13 International J. of Law in Context 184; T. A. Maroney, ‘Angry
Judges’ (2012) 65 Vanderbilt Law Rev. 1205; N. Törnqvist, ‘Drizzling Sympathy: Ideal Victims and Flows of Sympathy in
Swedish Courts’ (2021) 28 International Rev. of Victimology 263; R. Zhong et al., ‘So You’re Sorry? The Role of Remorse in
Criminal Law’ (2014) 42 J. of the Am. Academy of Psychiatry and the Law 39.
5 Bergman Blix and Wettergren, op. cit., n. 2; L. Flower, Interactional Justice: The Role of Emotions in the Performance of
Loyalty (2020); Roach Anleu and Mack, op. cit., n. 2.
6 T. Maroney, ‘A Field Evolves: Introduction to the Special Section on Law and Emotion’ (2016) 8 Emotion Rev. 3.
7 S. Bergman Blix et al., ‘Introducing an Interdisciplinary Frontier to Judging, Emotion and EmotionWork’ (2019) 9 Oñati
Socio-Legal Series 548.
8 C. Hookway, ‘Epistemic Immediacy, Doubt andAnxiety: On a Role for Affective States in Epistemic Evaluation’ in Episte-
mology andEmotions, eds G. Brun et al. (2008) 51; de Sousa, op. cit., n. 3; S. Terpe, ‘Epistemic Feelings inMoral Experiences
and Moral Dynamics of Everyday Life’ (2016) 18 Digithum 5. See also J. Barbalet, ‘Consciousness, Emotions, and Science’
in Theorizing Emotions: Sociological Explorations and Applications, eds D. Hopkins et al. (2009) 39.
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decision making9 is to address the almost complete lack of previous scholarship on epistemic
emotions in prosecutorial work in the socio-legal literature.10

2 THE PROSECUTOR’S ROLE IN THE SWEDISH LEGAL SYSTEM

The legal system in Sweden is referred to as an example of Scandinavian law or Nordic continental
law,11 and involves amixture of both inquisitorial and adversarial features. Prosecutors investigate
crime and decide whether to initiate legal proceedings. As state representatives, they are required
to adhere to the principle of objectivity, which entails an obligation to consider evidence that
might exonerate as well as incriminate the defendant. During preliminary investigations, pros-
ecutors work with the police and decide about investigatory measures. They also decide about
coercive measures, such as arrest, searching premises, and confiscating evidence. Upon conclud-
ing a preliminary investigation, the prosecutor decides whether to prosecute or drop the charges.
If there is sufficient evidence, there is an absolute duty to prosecute.12
The preliminary investigation is inquisitorial, whereas court proceedings are adversarial.13 In

court, prosecutors adopt the role of the accusing party, though continuing to adhere to the princi-
ple of objectivity. They present the case and evidence, conduct direct examination of the injured
party and witnesses, and cross-examine the defendant(s). At the end of the trial, prosecutors
present a closing argument, arguing why the charges have been proven beyond reasonable doubt
and recommending the range for an appropriate sentence.

3 TO KNOW FEELINGLY: THEORETICAL INSIGHTS ABOUT
EPISTEMIC EMOTIONS

Central to our understanding of the ways in which prosecutors come to know their decisions
‘feelingly’ is the emotive-cognitive judicial frame, a concept intended to capture the intertwined
emotive (such as feeling and display rules14) and cognitive (such asways of reasoning and articula-
tion) behavioural scripts that shape professional legal practice and performance.15 Though flexible
and situationally adaptive, the emotive-cognitive judicial frame is (perhaps counter-intuitively)

9 S. A. Bandes and J. M. Salerno, ‘Emotion, Proof and Prejudice: The Cognitive Science of Gruesome Photos and Victim
Impact Statements’ (2014) 46Arizona State Law J. 1003; D. A. Bright and J. Goodman-Delahunty, ‘Gruesome Evidence and
Emotion: Anger, Blame, and Jury Decision-Making’ (2006) 30 Law and Human Behavior 183; N. Feigenson and J. Park,
‘Emotions and Attributions of Legal Responsibility and Blame: A Research Review’ (2006) 30 Law and Human Behavior
143; J. M. Salerno, ‘The Impact of Experienced and Expressed Emotion on Legal Factfinding’ (2021) 17 Annual Rev. of Law
and Social Science 181.
10With the exception of S. Bergman Blix, ‘Making Independent Decisions Together: Rational Emotions in Legal
Adjudication’ (2022) 45 Symbolic Interaction 50; Bergman Blix and Wettergren, op. cit., n. 2.
11 Bergman Blix and Wettergren, id.; Flower, op. cit., n. 5.
12 L. Landström, Åklagaren som grindvakt: En rättsvetenskaplig studie av åklagarens befogenheter vid utredning och åtal av
brott (2011).
13 Bergman Blix and Wettergren, op. cit., n. 2.
14 A. Hochschild, The Managed Heart: Commercialization of Human Feeling (1983).
15 Bergman Blix and Wettergren, op. cit., n. 2.
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directly linked to the regime of judicial dispassion in the modern Western world.16 Over the past
three decades, research has come to recognize that emotions are in fact essential for our pursuit
of knowledge, motivating and monitoring lines of inquiry.17 If rationality can be operationalized
as involving various forms of optimal problem solving,18 emotions aid in this process by spurring
new queries and eliminating alternatives.19 Particularly useful in this context is the concept of
epistemic emotions.
In philosophy, epistemic emotions are described as ‘species of determinate patterns of salience

among objects of attention, lines of inquiry, and inferential strategies’.20 Emotions in general can
be said to mark patterns of salience, directing attention to objects of care and value to the actor
and thereby orienting action.21 The concept of epistemic emotions denotes the quality of emo-
tion directly conducive to knowledge seeking and decision making regarding specific objects of
inquiry. Curiosity is an obvious example, closely tied to its object and the wish to find out more
about it, while sadness is less obvious, as it is tied to an object lost and its action orientation is
withdrawal. Love may take on an intensive epistemic quality – a desire to find out everything
about the object – but love’s pattern of salience may also direct attention away from the pursuit
of knowledge, particularly with regards to the negative aspects of the object.
In this article, we engage with some pertinent examples of epistemic emotions labelled as such

in the literature, besides curiosity, interest, excitement, fascination, surprise, and suspense. Of
particular interest to us are doubt and anxiety, stemming from ‘hypotheses or beliefs already for-
mulated’22 and motivating inquiry by inviting reassessment of beliefs perceived as ‘epistemically
unsafe’.23 Certainty and the ‘feeling of knowing’, on the other hand, involve information saturation
and are linked to confidence.24 Epistemic emotions thus indicate the quality of one’s knowledge
and how much confidence to place in it,25 and they have a meta-cognitive dimension, since they
aid a person to screen or control cognitive processes.26

16 Å. Wettergren and S. Bergman Blix, ‘Comparing Culturally Embedded Frames of Judicial Dispassion’ in Research
Handbook on Law and Emotion, eds S. A. Bandes et al. (2021) 147.
17 S. Arango-Muñoz, ‘The Nature of Epistemic Feelings’ (2014) 27 Philosophical Psychology 193; Hookway, op. cit., n. 8;
Morton, op. cit., n. 3; R. de Sousa, The Rationality of Emotion (1987).While acknowledging that there is a vast psychological
literature on emotions’ role in decision making (see for example J. S. Lerner et al. ‘Emotion and Decision Making’ (2015)
66 Annual Rev. of Psychology 799), we limit the discussion in this article to the philosophical notion of epistemic emotions
to deepen the theoretical implications.
18 Bergman Blix, op. cit., n. 10.
19 Morton, op. cit., n. 3; de Sousa op. cit., n. 3.
20 de Sousa, op. cit., n. 17, p. 196, referring to de Sousa, op. cit., n. 3. See also C. Z. Elgin, ‘Emotion and Understanding’
in Epistemology and Emotions, eds G. Brun et al. (2008) 33; Hookway, op. cit., n. 8; Morton, id.; A. Tanasine, ‘Virtues,
Emotions and Fallibilism’ in Epistemology and Emotions, eds G. Brun et al. (2008) 67.
21 J. Dewey, ‘Theory of Valuation’ in John Dewey The Later Works, 1925–1953, ed. J. A. Boydston (2008 [1939]) 191; B. W.
Helm, ‘Emotions as Evaluative Feelings’ (2009) 1 Emotion Rev. 248.
22 de Sousa, op. cit., n. 17, p. 193.
23 Hookway, op. cit., n. 8, p. 62.
24 Arango-Muñoz, op. cit., n. 17; de Sousa, op. cit., n. 3.
25 de Sousa, id., p. 186.
26 S. Arango-Muñoz, ‘Scaffolded Memory and Metacognitive Feelings’ (2013) 4 Rev. of Philosophy and Psychology 135.
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212 JOURNAL OF LAW AND SOCIETY

This meta-cognitive function – reflecting on the quality of one’s knowledge – is crucial to avoid
incorrect conclusions and biased decisions.27 Epistemic emotions relate to the alignment of ‘new
information and existing beliefs, existing knowledge structures, or recently processed informa-
tion’.28 Cognitive alignment evokes feelings of certainty and cognitive ease, sometimes even joy,
while the opposite – that is, feelings of anxiety and confusion – may be felt when established
knowledge is challenged.29 While epistemic emotions promote cognitive efficiency – the rapid
processing of information30 – they may thus steer interest away from rational paths of inquiry
due to feelings of certainty deriving from comfortable alignment between new information and
existing beliefs. Psychological studies have shown that, like that of all human beings, judges’
decision making depends on an intuitive mental system that resorts to cognitive shortcuts and
biases.31 Such cognitive biases are also evident among prosecutors.32 In line with Rachlinski and
Wistrich, we contend that, while epistemic emotions are conducive to and necessary for efficient
legal professional work, it is also essential to provide time and space for collective reflection and
deliberation on the information gained through emotion,33 including professional deliberation
and feedback routines. For prosecutors as well as judges, one way of promoting a deliberative cog-
nitive process is adherence to the principle of objectivity, which demands that previous knowledge
is continuously challenged and reassessed.34

4 DOING OBJECTIVITY: EMOTIONAL REFLEXIVITY AND THE
CERTAINTY–DOUBT SPIRAL

Objectivity concerns the relationship between a knowledge-seeking subject and the part of ‘real-
ity’ about which this subject wants knowledge.35 In the case of prosecutors, objectivity fosters
feelings of responsibility for the accuracy of proposed claims, inviting a disposition towards
the preservation of uncertainty or doubt.36 The balancing act between being a party in court
yet required to remain an objective representative of the state is present in common law legal

27 Elgin, op. cit., n. 20; P. Goldie, ‘Misleading Emotions’ in Epistemology and Emotions, eds G. Brun et al. (2008) 149; Lerner
et al., op. cit., n. 17.
28 K. Muis et al., ‘The Role of Epistemic Emotions in Personal Epistemology and Self-Regulated Learning’ (2018) 53
Educational Psychologist 165, at 171.
29 Id.; P. Thagard, ‘How Cognition Meets Emotion: Beliefs, Desires and Feelings as Neural Activity’ in Epistemology and
Emotions, eds G. Brun et al. (2008) 167, at 168.
30Muis et al., id.
31 J. J. Rachlinski and A. J. Wistrich, ‘Judging the Judiciary by the Numbers: Empirical Research on Judges’ (2017) 13
Annual Rev. of Law and Social Science 203.
32 S. A. Bandes, ‘Loyalty to One’s Convictions: The Prosecutor and Tunnel Vision’ (2006) 49Howard Law J. 475; B. O’Brien
and P. C. Ellsworth, ‘Confirmation Bias in Criminal Investigations’ (2006) 1st Annual Conference on Empirical Legal
Studies.
33 Bergman Blix and Wettergren, op. cit., n. 2.
34 P. Cochran, Common Sense and Legal Judgement: Community Knowledge, Political Power, and Rhetorical Practice (2017).
35 M. Bladini, ‘I objektivitetens sken: en kritisk granskning av objektivitetsideal, objektivitetsanspråk och legitimer-
ingstrategier i diskurser om dömande i brottmål’ (2013) PhD thesis, Lund University.
36 Cochran, op. cit., n. 34.
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systems37 as well as in the Swedish model. That the latter is a hybrid between civil and common
law – the preliminary investigation is inquisitorial and the trial is adversarial – exacerbates the ten-
sion in these dual roles. A previous study found that prosecutors feel their way in this balancing
act, guided by shame and pride in their performance.38 This suggests that objectivity denotes a sit-
uated emotive-cognitive process, doing objectivity, and – in line with the meta-cognitive function
of epistemic emotions – enacting emotions about emotions.39 In other words, doing objectivity
necessitates emotional reflexivity.
The notion of emotional reflexivity emphasizes that emotions are always involved in the way

in which subjects monitor their actions and deliberate over choices in relation to the (imagined)
impact of their actions on theworld.40 Part of this is reflecting on the emotional outcomes of future
acts and how these may affect the subject’s standing in relation to others.41 Emotional reflexiv-
ity is linked to practices of ‘inner dialogue’.42 This dialogue involves imagined intimate others,
generalized others,43 future and past selves,44 and private and professional selves,45 bolstering
deliberative action by giving a ‘taste’ of its effect.46 The analysis of prosecutors’ reflexive inner
dialogues, as described in talk and interviews, conveys an understanding of how epistemic emo-
tions are evaluated by and balanced against other emotions relating to prosecutors’ professional
script and the emotive-cognitive judicial regime.
To explore the emotional underpinnings of prosecutorial decision-making processes and doing

objectivity, we introduce the certainty–doubt spiral. Inspired by the concept of shame–anger
spirals,47 the certainty–doubt spiral builds on a recursive interplay of emotions, spurred by emo-
tional reflexivity and anticipatory emotions about failure or success in doing objectivity. In legal
professional work, doubt is essential to doing objectivity, since it serves to keep feelings of under-
standing, knowing, and certainty at bay until all of the available evidence is known.48 By contrast,
certainty, feelings of rightness, and confidence support and anchor the validity of inferences,
signalling sufficient grounds to claim knowledge about something. For prosecutors, a feeling of
certainty is nested in doubt (that the knowledge has been thoroughly examined) and may evoke
further doubt in order to explore the foundation of the feeling of certainty (‘I am convinced that
the suspect did it, but what grounds do I have to feel confident about this?’). Similar to other emo-
tion spirals, the certainty–doubt spiral takes place in the context of social interactions, and in this

37 L. J. Rogers and E. E. Erez, ‘The Contextuality of Objectivity in Sentencing among Legal Professionals in SouthAustralia’
(1999) 27 International J. of the Sociology of Law 267; C. Na et al., ‘The Causes and Consequences of Job-Related Stress
among Prosecutors’ (2018) 43 Am. J. of Criminal Justice 329.
38 Å. Wettergren and S. Bergman Blix, ‘Prosecutors’ Habituation of Emotion Management in Swedish Courts’ (2022) 47
Law and Social Inquiry 971.
39 S. Bergman Blix and Å. Wettergren, ‘The Emotional Interaction of Judicial Objectivity’ (2019) 9 Oñati Socio-Legal Series
726.
40 I. Burkitt, ‘Emotional Reflexivity: Feeling, Emotion and Imagination in Reflexive Dialogues’ (2012) 46 Sociology 458;
Dewey, op. cit., n. 21.
41 M. Holmes, ‘The Emotionalization of Reflexivity’ (2010) 44 Sociology 139.
42M. S. Archer, Being Human: The Problem of Agency (2000).
43 Burkitt, op. cit., n. 40.
44 Archer, op. cit., n. 42; N. Wiley, ‘Inner Speech and Agency’ in Conversations about Reflexivity, ed. M. S. Archer (2010) 17.
45 Roach Anleu and Mack, op. cit., n. 2.
46Wiley, op. cit., n. 44, p. 26.
47 T. J. Scheff,Microsociology: Discourse, Emotion and Social Structure (1994).
48 Bergman Blix and Wettergren, op. cit., n. 39.
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214 JOURNAL OF LAW AND SOCIETY

article we suggest that both social interactions and institutional circumstances generate certainty
and doubt in different ways.

5 METHODS ANDMATERIAL

Our method of data collection comprises court observations, shadowing, and interviews with
prosecutors.49 This multi-method approach was initially elaborated in the first of four con-
nected research projects and, proving very worthwhile, it was also adopted in the subsequent
projects.50 In total, more than 50 prosecutors have been shadowed and interviewed, and we
have observed more than 350 criminal trials, mainly in district courts but also in appeals courts.
During court observations, we paid special attention to typical emotion cues such as facial expres-
sions, tone of voice, and body language, and interruptions in the flow of interaction.51 Shadowing
involves following participants in their everydaywork and emphasizes the importance ofmobility
through spaces.52 Shadowing prosecutors facilitates conversations about inconsistencies between
discourse (interviews) and practice (observations) – that is, between what participants say that
they do and what they actually do.53 This method also permits researchers to be party to small
talk in lunchrooms and waiting halls, obtaining insights about professional ‘backstage’ practices.
Audio-recorded, semi-structured interviews were conducted in close relation to the shadowing
and observations, enabling us to ask questions about concrete situations previously observed. The
length of the interviews varied between 30 minutes and two hours, and they were all transcribed
verbatim. Our overall data represent a wide variety of decision-making situations encountered
by prosecutors in their work, from decisions during preliminary investigations, following break-
throughs and setbacks throughout the course of the investigation process, through decisions on
indictment and court performances, to reactions to verdicts and decisions to appeal.
Our analysis of epistemic emotions began by mapping them in the data and ordering them

thematically. We paid attention to occurrences of reflection about ‘one’s own and other people’s
feelings’54 and inner dialogues made explicit. The latter refers to when prosecutors explicated
lines of thought about decisions made or to be taken, ‘thinking out loud’ about their options
and the emotions involved. The cases presented in this article rely on such conversations
occurring during interviews. Interviews with prosecutors shadowed through investigations were
conducted by telephone, at intervals determined by turning points and breakthroughs during the

49 The four research projects also study judges and defence lawyers.
50 The two completed projects were conducted between 2012 and 2016 and between 2017 and 2019 respectively. The two
ongoing projects began in 2018 and 2021 respectively andwill continue until 2023. All projects have been ethically approved
by the SwedishEthical ReviewBoard, and all data have been anonymized to ensure confidentiality. Personal names, places,
and other information that might lead to identification have been changed.
51 E. Goffman, The Presentation of Self in Everyday Life (1959). Such interruptions indicate that actors hesitate or need a
moment to stop and think, and these moments of hesitation/reflection can be significant or insignificant for the course of
action but are always interesting to follow up in interviews.
52 B. Czarniawska, Shadowing and Other Techniques for Doing Fieldwork in Modern Societies (2007).
53 G. Arvastson and B. Ehn, Etnografiska observationer (2009).
54M. Holmes, ‘Researching Emotional Reflexivity’ (2015) 7 Emotion Rev. 61, at 64.
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investigations, and recorded as field notes.55 Interviews with prosecutors shadowed through trials
were tape recorded.
In this article, we favour the presentation of a few rich cases over a horizontal representation of

all of our data. The chosen cases illustrate process – that is, how epistemic emotions change and
evolve over time. The space needed for elaborating such an in-depth and process-oriented analysis
reduces the number of cases that it is possible to present in one article. Representing the analysis
with two or three cases through both stages (preliminary investigation and trial) would be an
option, but, given the detailed and case-specific quality of the data displayed, it would jeopardize
anonymity. We therefore opted to present five different cases: two different cases of preliminary
investigations and three different cases of trial procedures. A strategic selection of cases, in terms
of prosecutors shadowed and types of crime, they represent the diversity of epistemic emotions
in prosecutorial decision making, and the complexity of the certainty–doubt spiral as it unfolds
along with the situated doing of objectivity. Each case thus highlights particular elements of the
overall pattern regarding epistemic emotions identified in the entire body of our data.
Theories of epistemic emotions carry universal claims about how cognitive knowledge seeking

is fuelled and oriented by emotion. Our empirical investigation explores how epistemic emotions
apply to prosecutors’ daily work. The analysis was developed abductively, with a theoretical focus
on identifying epistemic emotions in the data as a point of departure, and with sensitivity to the
inductive generation of new concepts, such as that of the certainty–doubt spiral.56
We argue that the patterns found can be theoretically generalized beyond Swedish prosecutors

to prosecutors in other countries, including those with common law legal systems. Concrete and
local elements may vary due to different domestic ways of organizing prosecutors’ work. Never-
theless, studies report similarities across cases in terms of the emotion management required to
perform objectivity as a state representative, trusted with the objective preliminary investigation,
while being partial in court.57 Though it remains to be verified in future research, we propose that
prosecutors in other countries are likely to experience similar emotions and reflexive spirals of
certainty and doubt as found in our data on Swedish prosecutors.58

6 EPISTEMIC EMOTIONS GUIDING PRELIMINARY
INVESTIGATIONS

In this section, we focus on two preliminary investigations. The first is a fraud case in which
the prosecutor, Valdemar, was in pursuit of an unidentified suspect and grew in confidence and

55 In contrast to the court cases, where time and place for being present were set beforehand, shadowing during investi-
gation was undertaken physically if/when a meeting with the investigating team was properly pre-planned, but usually
by telephone interviews, where the prosecutor reported news from the investigation. Criminal investigations are classi-
fied information, and they are open ended and characterized by uncertainty until sufficient evidence has been collected.
Therefore, tape-recorded interviews about ongoing investigations would have jeopardized the trust needed for prosecutors
to grant us access.
56 M. Alvesson and K. Sköldberg, Reflexive Methodology: New Vistas for Qualitative Research (2009).
57 Bandes, op. cit., n. 32; S. Goodrum, ‘Bridging the Gap between Prosecutors’ Cases and Victims’ Biographies in the Crim-
inal Justice System through Shared Emotions’ (2013) 38 Law and Social Inquiry 257; S. Goodrum and M. C. Stafford,
‘The Management of Emotions in the Criminal Justice System’ (2003) 36 Sociological Focus 179; S. Leiterdorf-Shkedy and
T. Gal, ‘The Sensitive Prosecutor: Emotional Experiences of Prosecutors in Managing Criminal Proceedings’ (2019) 63
International J. of Law and Psychiatry 8.
58 B. Halkier, ‘Methodological Practicalities in Analytical Generalization’ (2011) 17 Qualitative Inquiry 787.
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216 JOURNAL OF LAW AND SOCIETY

satisfaction as the investigation unfolded. The second is a rape case in which the court rejected
prosecutor Staffan’s application to hold the suspect in custody, which is unusual in a rape inves-
tigation, prompting Staffan to shift from confidence to epistemic anxiety. These cases illustrate
the certainty–doubt spiral, along with a variety of related epistemic emotions prevalent during
investigations (such as curiosity, hunches, disappointment, frustration, and elation evoked bywel-
come surprises59) and meta-cognitive epistemic emotions (such as a feeling of knowing, a feeling
of error, and a feeling of confidence60). The analysis shows how epistemic emotions inform the
investigation while doing objectivity in relation to what Weber refers to as ‘reasons of state’61 and
counteracting sympathy for the suspect.

6.1 Valdemar’s fraud case: certainty triumph

I feel drawn into the excitement and enthusiasm. To sit here and look at the fuzzy
surveillance camera portrait of the mysterious man whom they are close to iden-
tifying by slowly tracking him down. The mood is exhilarated due to the recent
breakthroughof the surveillance camera photo. The twopolice officers say it’s real fun
to work with this investigation, at the expense of other cases. ‘We walk very quickly
past the boss’ office,’ they say jokingly . . . ‘The hunt continues,’ says prosecutor
Valdemar.

In the excerpt above, prosecutor Valdemar met two police investigators to decide about how to
proceed with a surveillance camera photo of what might have been the face of an as-yet uniden-
tified fraud suspect. The suspect’s modus operandi was to use fake names and different disguises.
The photo, presumably showing his real face, was a breakthrough in the investigation, evok-
ing excitement but also joy, seen in participants making jokes and laughing. Excitement can
be seen as a stronger version of curiosity – in this case, the emotion of finding out about the
object/suspect mixed with anticipated pride and pleasure at solving the case.62 In the excerpt, we
also see how excitement sharpens focus on one task, while marking other tasks as less salient and
less interesting (the police officers walking quickly past their boss’ office).
The meeting evolved as an interactive inner dialogue in which team members collectively

reflected about their next step and shared their ‘hunches’: vague and opaque ideas or beliefs about
something that encourage further inquiry.63 The police officers wanted to conduct a photo con-
frontation with a victim whom they believed knew the fraudster relatively well, because she had
met him several times. Valdemar expressed concern that the victim might know the fraudster too
well; perhaps she was an accomplice who might ‘blow’ this ‘trump card’ by warning the fraud-
ster. Valdemar, being the prosecutor in charge, took it on himself to balance the team’s excitement
by anticipating failure, evoking a feeling of error or a fear of risk.64 However, having assessed the

59 See for example Morton, op. cit., n. 3; Muis et al.. op. cit., n. 28; Terpe, op. cit., n. 8.
60 Arango-Muñoz, op. cit., n. 26.
61 M. Weber, ‘Bureaucracy’ inMax Weber: Essays in Sociology, eds M. Weber et al. (1998) 196, at 220.
62 P. M. V. Lantz, ‘Affecting Argumentative Action: The Temporality of Decisive Emotion’ (2021) 35 Argumentation 603;
Lerner et al., op. cit., n. 17.
63 Terpe, op. cit., n. 8.
64 Holmes, op. cit., n. 41, p. 147.

 14676478, 2023, 2, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1111/jols.12421 by U

ppsala U
niversity K

arin B
oye, W

iley O
nline L

ibrary on [13/09/2023]. See the T
erm

s and C
onditions (https://onlinelibrary.w

iley.com
/term

s-and-conditions) on W
iley O

nline L
ibrary for rules of use; O

A
 articles are governed by the applicable C

reative C
om

m
ons L

icense



217

alternatives, they decided that a photo confrontation was their only way forward. A few days later,
Valdemar reported:

The photo confrontation rendered nothing. Moreover, the surveillance camera film
that the photo came from, and that they had planned to pick up, was squandered.
The police in the area failed to pick it up and now it has been erased. ‘Clumsy police
officers!’ laughs Valdemar.

Though Valdemar admitted to feeling disappointed, he countered this disappointment with an
easy-going tone of voice and laughter, and then moved to reflect on ‘new ideas to catch the
fraudster’:

They are in contact with [the main Swedish telephone register company] Eniro. The
phone they are tapping – supposedly the fraudster’s – was used to register a new SIM
card in a new name, which they suspect is a stolen identity. The fraudster ‘has found
a suitable person to identify as’, Valdemar reasons, so their next move is to get all the
IP [internet protocol] addresses that have visited that page fromEniro. The reasoning
goes like this: if the fraudster uses a stolen name, he will click onto the page to check
that the contact information is correct and then they can trace his IP address – ‘unless
he is smart and does it from a library computer’.

The ease with which Valdemar shook off the failure reflects the early stage of the process, when
there was still plenty of time of innovative strategies to snare the suspect. Valdemar seemed to
enjoy the challenges, expressing confidence in his own capacity to outsmart the fraudster; the
statement ‘unless he is smart’ indicates that Valdemar did not expect the suspect to be so smart.65
Confidence sustained a meta-cognitive feeling of knowing; the suspect was lurking somewhere
in the shadows, and Valdemar felt that he was close.
Importantly, Valdemar’s confidence not only derived from his own actions and decisions, but

also depended on two external circumstances. First, he had faith in the main investigating police
officer’s competence, calling him ‘a self-playing piano’. Both police officers displayed a focused
interest in the case. At the meeting referred to above, they recounted that when they were out
patrolling, they had taken an extra tour around the area where one of the suspect’s tapped mobile
phones was located, hoping to somehow stumble across him. This initiative showed curiosity and
anticipated feelings of welcome surprises66; such extra efforts reinforced Valdemar’s trust in the
police officers’ genuine engagement.
Second, Valdemar’s confidence was supported by institutional actors; he had been entrusted

with this case despite being a relatively young and inexperienced prosecutor, which was a boost
to his confidence.67 Furthermore, a judge had granted him the use of phone tapping, marking
the case as important enough to warrant expensive measures. Institutional support signalling the
salience of the case and trust in him as prosecutor allowed Valdemar to anticipate professional

65 Arango-Muñoz, op. cit., n. 26.
66 Compare with Muis et al., op. cit., n. 28.
67 P. Poder, ‘Empowerment as Interactions that Generate Self-Confidence: An Emotion-Sociological Analysis of Organiza-
tional Empowerment’ in Emotionalizing Organizations and Organizing Emotions, eds B. Sieben and Å. Wettergren (2010)
106.
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pride in achievement.68 Motivating emotions related to personal gain are part of the compound of
emotions that spur professional achievement. Another important component, balancing the first,
is the anticipated shame of breaking the norms of the emotive-cognitive judicial frame, particu-
larly those pertaining to objectivity. In doing objectivity, prosecutors in our data factored in not
only the legal rights of the accused and the injured party, but also taxpayers’ money in terms of
resources spent on the case in relation to its salience. In other words, objectivity here relates to
reasons of state.
As time passed, different steps taken by the team did not lead to catching the suspect. The court

denied continued use of phone tapping. Valdemar was now disappointed: ‘You have good hope,
but then it all goes to hell.’ He considered closing down the case, for the first time airing doubts
about it. Those doubts related to the fact that the court, no longer granting the requested resources,
had lost interest in the case. Valdemar thus anticipated the possibility of wasted resources and
professional shame.He said that continuing the investigationwould only beworthwhile if enough
offences could be tied to the suspect to charge him with ‘aggravated fraud’ and a minimum two-
year prison sentence. The police officers still believed in the case and were busy digging up cases
of fraud all over Sweden that could be tied to the same person. Valdemar now countered the team’s
excitement with the stance of an objective assessor, relating to reasons of state.
Two weeks later, Valdemar surprisingly reported that the suspect had been caught, by pure

luck. Interrogating yet another victim of the fraudster, the police had asked the standard question
if the victim had any idea who the perpetrator was, and the victim answered: ‘Well, yes, it was
Mr [Doe]!’ Surprise is the feeling of an unexpected outcome, of new knowledge69 attributed to
‘events [that are] unpredictable and outside one’s own control’.70 As a feeling following very low
or no expectations, surprise can give rise to high levels of feelings of pleasantness, as expressed in
a phone interview with Valdemar:

Valdemar’s voice is bursting with laughter. It turned out John Doe was not registered
at the address they had beenwatching over all this time. Awoman, who turned out to
be his girlfriend, lived at that address. Valdemar decided to issue a searchwarrant and
when the police got there, Mr Doe himself opened the door and ‘was just standing
there acting mentally deranged’. They immediately arrested him.

Tracking down the suspect released feelings of knowing and rightness, resulting in certainty and
rapid action. Certainty was reinforced by searching the flat, where they found 2.5 million SEK in
a bag under the bed, items of gold worth additional millions, and paper securities. It also turned
out that Mr Doe had previously served time for at least 30 frauds. The phone interview continued:

‘So that’s him – he serves time andwhen he gets out, he starts all over again. A notori-
ous fraudster.’ Valdemar sounds bemused. ‘Add to that that he is really good at faking
and manipulating people, and right now he is play-acting mentally deranged, like he
is really so sick, and we should really pity him.’ Valdemar uses an imitating voice,
then laughs out loud. ‘But we found photos, for instance, of him and his girlfriend

68 de Sousa, op. cit., n. 3, p. 192.
69 Muis et al., op. cit., n. 28; S. Scott, ‘Surprise: A Micro-Sociological Analysis’ (2021) 3 Emotions and Society 1.
70 Lerner et al., op. cit., n. 17, pp. 806–807.
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in Milan, buying shoes for 8,000 Swedish crowns! And they have no tax-registered
income. They live on welfare, of course.’

The search warrant resulted in certainty triumph71 and closure in the investigating team’s search
for the fraudster. To the team, there was no doubt that Mr Doe’s mental health condition was
fake, deserving of ridicule. Valdemar defended the rationality of the team’s consensual certainty,72
as he continued: ‘This is great fun! The police officers have worked so hard for so long – they
are really very happy!’ At that point in time, consensual certainty among the investigating team
blocked careful evaluation of Mr Doe’s claimed health issues, and thus potential flaws in the
team’s certainty about his guilt.73 Doubt about Mr Doe’s capacity would have forced them to
consider continuing the investigation because the real fraudster could still be out there.
Valdemar’s fraud case illustrates how epistemic feelings of excitement and joy fuel an investiga-

tive process, how humour and hope in possible new strategies counteract feelings of frustration
and disappointment, and the importance of institutional support in reinforcing confidence.74
Doubts regarding the investigation were based on waning support, calling for an objective assess-
ment in view of reasons of state. We have also seen how a surprising breakthrough can lead to
certainty triumph, where feelings of success leave no room for doubt.75

6.2 Staffan’s rape case: haunted by doubt

I ask what it felt like to decide about pre-trial custody, and Staffan quickly responds
that ‘you feel it a lot in the stomach’, using those powers. ‘I thought about that last
night,’ he says. ‘I felt it in my stomach when I went to bed . . . I didn’t know if [the
suspect] has children at home, or awife, that sort of thing . . . It makes you thinkwhen
you go to bed with your own family, what if early tomorrow morning there were a
knock on the door?’ Right after this empathic attunement with the suspect, whom he
has earlier described as ‘a perfectly normal guy’, Staffan switches his line of thought:
‘But my impression is that he knows what he has done.’ He goes on to explain that
rape cases are always uncertain – ‘I am never certain, even when I take it to court’ –
and then corrects himself: ‘That is to say if I take it to court, it means I am certain.’

In this excerpt, we see an inner dialogue externalized as Staffan reflects on the decision to take
a suspect into custody. Inserting himself into the suspect’s situation, he not only displays instru-
mental empathy for a professional purpose, but also identifies with the suspect, feeling sympathy
for him.76 As previous research has demonstrated, identification may occur when a suspect or

71 Compare with Thagard, op. cit., n. 29.
72 Cochran, op. cit., n. 34.
73 Compare with Elgin, op. cit., n. 20; Goldie, op. cit., n. 27.
74 Compare with Thagard, op. cit., n. 29.
75 Lerner et al., op. cit., n. 17, p. 808.
76 C. Clark,Misery and Company: Sympathy in Everyday Life (1997).
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220 JOURNAL OF LAW AND SOCIETY

victim is perceived as a similar other, touching the prosecutor’s personal experiences.77 We see
identification in Staffan calling the suspect ‘a perfectly normal guy’ and describing how he imag-
ined ‘a knock on the door’ the next morning. To do objectivity and counteract sympathy, Staffan
reminds himself of the suspect’s guilt: ‘he knows what he has done.’
Since 2018, Swedish rape legislation has been based on the absence of voluntary participation.78

The minimum sanction is three years in prison, allowing rape investigations to draw on a signif-
icant number of resources (in Valdemar’s fraud case, the investigators were instead working to
collect enough evidence to prosecute for aggravated fraud, which would result in two years in
prison). Rape suspects are usually placed in custody early in the investigation, which gives rape
cases investigative and court priority, a strong indicator of their importance. In Staffan’s rape case,
as opposed to Valdemar’s fraud case, there was thus certainty with regard to reasons of state, and
institutional support in the form of confidence concerning the rightness of detaining the suspect,
which was also reflected in the phrase ‘he knows what he has done’, articulating presumed guilt
based on consensual moral values.79
Uncertainty in rape cases relates to the status of the evidence. In contrast to the careful collec-

tion of ‘hard’ evidence in Valdemar’s investigation, Staffan’s rape case relied on ‘soft’ evidence80
– the credibility of the victim’s story – supported by her friends’ testimonies regarding what the
victim had told them and the emotional state that she had been in. Such evidence is often con-
tentious, and onemight say that uncertainty is inherent to rape cases, asmirrored in the following
reflection:

‘My general opinion,’ says Staffan, ‘is that [rape] cases are difficult. This particular
case will be entirely about what the [suspect and victim] say and then I want to know
. . . since in these cases we don’t have foolproof evidence, I want to get as close [to the
truth] as possible.’

In speaking about getting close to the truth, Staffan revealed how rape cases may give rise to
different concerns than other crimes, where the question is not what the truth is but what the
evidence proves.81 Overwhelming proof, as inValdemar’s case,makes certainty about the suspect’s

77 Å. Wettergren and S. Bergman Blix, ‘Empathy and Objectivity in the Legal Procedure: The Case of Swedish Prosecutors’
(2016) 17 J. of Scandinavian Studies in Criminology and Crime Prevention 19.
78 For an overview, see M. Bladini and W. Svedberg Andersson, ‘Swedish Rape Legislation from Use of Force to Volun-
tariness: Critical Reflections from an Everyday Life Perspective’ (2021) 8 Bergen J. of Criminal Law & Criminal Justice
95.
79 The new law is explicit in its ambition to break rape myths (about, for example, ‘real’ rapes, ‘real’ perpetrators, and
‘real’ victims). It shifts perception of the victim’s body from ‘available until they say no’ to ‘unavailable until they say
yes’, addressing victim blaming, secondary victimization, and a relatively high rate of acquittals. The implementation and
impacts of the law are currently being studied in the project Rape or Consent? Effects of the New Rape Legislation on Legal
Reasoning and Practice (RJ P19-0515:1) conducted at the University of Gothenburg. As indicated in the presentation of
Staffan’s case, legal actors experience confusion and discomfort associated with the law because it brings new categories
of middle-class ‘normal’ people to court, and – in cases where no violence is used – forces legal evaluation and decision to
be made exclusively on the basis of ‘soft’ evidence such as victim and witness testimonies. Preliminary results show that
some old stereotypes prevail, while new ones are being formed, and the focus on the victim seems to be intensified rather
than reversed. Expanding on this lies beyond the limits of this article.
80 N. Törnqvist,Att göra rätt: En studie omprofessionell respektabilitet, emotioner ochnarrative linjer bland relationsvåldsspe-
cialiserade åklagare (2017).
81 Bergman Blix and Wettergren, op. cit., n. 2.
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guilt comfortable enough to halt further inquiry. In Staffan’s case, uncertainty lingered because
there could be no objective proof, even if he kept searching. Staffan admitted that this uncertainty
made him feel ‘uncomfortable’, but he went on to emphasize the general virtue of uncertainty for
doing objectivity: ‘I should be uncertain because I must be objective and not end up with tunnel
vision.’ Uncertainty relates to the suspect’s guilt, rather than to the salience of the investigation or
to the case as such. Furthermore, Staffan’s experience, and his feelings of familiarity82 with rape
cases in general, enabled him to feel some certainty: ‘I can see already at this early stage largely
what evidence I have and how I will formulate the prosecution.’
Consequently, it was a shock when the court decided to release the suspect from custody,

prompting intensive reflection on feelings of error. When Staffan described the remand hearing,
his voice was tense with disappointment and frustration: ‘The judge thinks that he is still reason-
ably suspected, but she let himwalk, which is so strange!’ As in Valdemar’s case, this outcomewas
unexpected, but in contrast to the former, the surprise was negative; instead of certainty triumph
and feelings of coherence and rightness, it evoked strong feelings of doubt and frustration. Staffan
tried to regain certainty by denouncing the court’s decision as irrational83; he noted that the judge
was ‘a careful type’ and clearly affected by the suspect being ‘a perfectly normal guy’, who ‘sat there
crying, but that doesn’t mean anything; he could be sad even if he is guilty!’ However, this unwel-
come surprise contained an institutional mark of non-salience that lowered Staffan’s confidence
in the case and reinforced his doubts concerning the guilt of the suspect.84
Staffan’s doubts regarding the evidence had previously been countered by the confidence

gained from experience – feelings of familiarity and trust that the judge would rule in favour
of continued custody. When the court released the suspect, part of this institutional support for
Staffan’s confidence crumbled, and along with it his confidence in his own professional judge-
ment.85 This seemed to evoke whatMuis and colleagues call epistemic anxiety86 – that is, ‘doubt . . .
about one’s beliefs in a proposition’ that is severe enough to evoke feelings of epistemic unsafety.
As institutional support for the rightness of his decisions vanished, Staffan was left more vulner-
able to the influence of his own doubts. In subsequent conversations, he kept repeating that he
felt ‘much more hesitant about this case now’ and that ‘this is one of the hardest cases I’ve had!’
Staffan could still lean on the general institutional support of the legislator’s intentions with

the rape law. He also had support from the police investigator, who asserted that the victim was
‘very credible’ and wanted Staffan to press ahead with the case. Yet, as he said, ‘It ismy decision.’
Eventually, he decided that he had ‘sufficient grounds’ for prosecution, and ‘reasons to expect a
conviction in court’. However, he said, ‘I must also be objective and highlight the doubts.’ In terms
of an externalized inner dialogue, Staffan’s conversations with the researcher revealed his reason-
ing with himself to manage both sympathy for the suspect and anticipated professional shame or
pride. Shame would follow if he failed to be objective either by discontinuing the investigation
or by proceeding but failing to highlight his doubts in court. By once again anticipating a convic-
tion in court, on the condition that he reported his doubts, he could resolve these dilemmas and
establish some certainty about the decision to prosecute.

82 de Sousa, op. cit., n. 3.
83 Cochran, op. cit., n. 34.
84 Compare with Scott, op. cit., n. 69.
85 J. M. Barbalet, ‘Social Emotions: Confidence, Trust and Loyalty’ (1996) 16 International J. of Sociology and Social Policy
75.
86Muis et al., op. cit., n. 28, p. 70.
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About six weeks later, Staffan filed the prosecution. In a telephone interview, he explained
that he was relieved and sounded almost cheerful. He had gone through the case file again and
sent a notice to the accused that the preliminary investigation would be concluded. The accused’s
defence lawyer had the right to demand further investigation but had not done so, strengthening
this renewed sense of certainty.
In sum, Staffan’s rape case involved inherent uncertainty related to the type of evidence in

such cases, but also inherent certainty related to the moral value of pursuing rape cases, and the
institutionally supported confidence generated by the resources and sentencing scale assigned
to the offence. The suspect was a ‘similar other’, eliciting identification and sympathy, which is
arguably difficult tomanagewhen the evidence is weak. Aswe have seen, Staffanwas doing objec-
tivity by countering his sympathy for the suspect. The suspect’s unexpected release from custody
thus prompted epistemic anxiety and an intensified certainty–doubt spiral. In Valdemar’s case,
the certainty–doubt spiral never affected his conviction that they were pursuing ‘a perfect fraud-
ster’; certainty and doubt were instead linked to reasons of state – the resources consumed by
the investigation in relation to the seriousness of the offence. In both cases, we see that certainty
and doubt in a criminal case are influenced by institutional support, marked by the importance
ascribed to it by court decisions, prosecutorial policies, and in relations with investigating police
officers. In this sense, confidence and epistemic emotions are institutionally embedded in orga-
nizational structures. Emotive-cognitive reflexivity on knowledge seeking and decision making
is relational and interactive, situated at the intersection between professional relationships, pro-
fessional self-related feelings (such as professional shame or pride), and the emotive-cognitive
appeal (interest and curiosity) of the case itself.

7 EPISTEMIC EMOTIONS IN COURT

As we have seen in the previous section, when deciding to prosecute, the prosecutors reached
a feeling of certainty regarding their chances in court, based on confidence in the quality of
knowledge that the preliminary investigations had produced. However, trials may be depicted
as ‘competing realities’,87 which is why feelings of certainty, confidence, and conviction are only
temporary and need to be reappraised during court proceedings. In this section on epistemic emo-
tions in court proceedings, we focus on three court cases and follow prosecutors Louise, Emma,
and Hanna to illustrate how the certainty–doubt spiral comes into play, and how it is accompa-
nied by irritation, distrust, disappointment, and apprehension, but also confidence, curiosity, and
a feeling of flow.88 Certainty and doubt co-exist in court proceedings, as prosecutors need to expect
the unexpected.

7.1 Louise’s attempted murder case: certainty with room for doubt

In the first contact with prosecutor Louise, she was stressed, preparing her opening statements for
a lengthy trial, including more than ten different charges, and where the most severe offence was
the attempted murder of a young man who had been shot several times. Preparing the case, she
was imagining possible objections from the defence lawyers and anticipating how the court might

87 Flower, op. cit., n. 5, p. 9.
88 C. Bloch, ‘Moods and Quality of Life’ (2002) 3 J. of Happiness Studies 101.
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come to assess the claims differently.89 Even if Louise perceived that she had a ‘good evidence
base’, the emotional reflexivity elicited by engaging with alternative interpretations evoked some
doubt regarding the original charges. Talking to her after the first day in court, she reflected on
the adjustments to the indictment against the defendant that she made prior to the start of the
trial:

I made an adjustment to . . . the count of attempted murder . . . I hadn’t included the
injuries he’d received, so I added this text with all the fractures and so on. And I added
. . . this about exceptionally aggravated [assault] . . . Given that he didn’t die, I can of
course imagine that a defence lawyer in the end . . . They’re going to keep quiet now
to beginwith, because their clients are denying [the charges], [but] theywill of course
nonetheless argue at some point that there was no intent to kill, but to injure . . . So I
realized as I was preparing last Friday that, ‘No, I should clarify the statement of the
criminal act a little, and include this in case they start thinking along those lines.’

As this quotation illustrates, experiencing doubt motivates reflexivity,90 showing how the
certainty–doubt spiral in this pre-trial preparatoryworkmay push prosecutors into a re-evaluation
of their initial charges. Louise’s uncertainty regarding the presentation of the case motivated her
to adjust the details of the indictment. This quotation shows how she imagined future objections
from the defence lawyers and the possible effects of these objections on the judges, and thus how
prosecutorial decisionmaking involves temporal dimensions of epistemic emotions, as the uncer-
tainty is anticipated and acted on before any of the worrying potential consequences have actually
occurred. Thus, the anticipated uncertainty produced by imagining a negative future outcome
results in a confident feeling of being well prepared in the present.
The trial continued for several days at the district court. While there were no ‘big surprises’

that altered Louise’s overall assessment of the case, different forms of objections from the defence
lawyers elicited uncertainty. On one of the last days of trial, Louise called a police officer to tes-
tify about the forensic work conducted at the crime scene where the attempted murder had taken
place. Following her examination, the defence lawyer representing the main suspect started ask-
ing questions. They sounded easy-going but came rapidly and seemed to be well prepared. It
turned out that the defence lawyer had detected that the police officer called to testify in court was
not the officer who had ‘done the crime scene log’, though he and the other officer had conducted
the examination of the crime scene together. The defence lawyer wondered how the testifying
police officer was able to describe how certain items of evidence were secured in detail, since it
was the officer’s colleague who had obtained the evidence.
In all of our subsequent interviews, Louise spoke about this circumstance as something that

was ‘nagging’ her. She referred to it as ‘carelessness on her part’ and expressed disappointment
at not having discovered this ‘mistake’ herself. She also expressed irritation at having been ‘cor-
rected’ about this information and said that ‘it bothers me like having to give [the defence lawyer]
that point’. The incident played on Louise’s mind and stirred up feelings of professional shame.
Feelings of uncertainty are characterized by their goading, nagging, or haunting features,91 and,
as in the case of Staffan, the annoyance expressed by Louise may be understood as a form of

89Wettergren and Bergman Blix, op. cit., n. 77.
90 Compare with Burkitt, op. cit., n. 40.
91 Morton, op. cit., n. 3.
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epistemic anxiety, where a belief or (in this case) a factual claim is evaluated as being epistemi-
cally unsafe. For her, these epistemic emotions opened up the possibility for emotional reflexivity
and inner dialogue regarding her alternatives for action: ‘And I’ve deliberated with myself: “OK,
do I have to call and interview him [the other police officer] too?” But I’ve come to the conclusion
that I don’t think it’s necessary.’
Furthermore, Louise’s irritation or feeling of error appeared to be anchored in the institutional

role of prosecutors as ‘information holders’ in court. In a way, the epistemic emotions illustrated
by this example relate to the importance felt by prosecutors of being in control of the information
provided during the trial. Feeling responsible for giving the correct information is intrinsically
linked to doing objectivity, and during her closing statement Louise was careful to highlight this
mistake, while at the same time ruling out any ‘risk of contamination’ (as implied by the defence
lawyer).92
Looking back at how the trial had evolved, Louise felt confident after all: ‘And because the case

is so clear-cut, I don’t feel at all worried about the evidence. I’m sure of a conviction [laughs].’
Focusing on the aspects that corroborate the charges can build a momentum in which old pieces
of evidence appear in a new light as they fit into the bigger picture. Preparing for her closing
argument, Louise said:

As I sit here now and summarize the case for myself for my closing argument, all the
pieces fall into place again, and I am almost finding even more details that support
everything that he [the injured party] says . . . So last Friday, it felt like, ‘Na, but this
is a thorough preliminary investigation.’ There are details, everything is . . . what we
call ‘robust’. And that actually feels really good, if I may say so.

As we can see from this quotation, preparing for the closing argument can foster coherence93 and
elicit feelings of flow and excitement similar to those that arise during preliminary investigations
when a case comes together. As we saw in the previous section on Valdemar and Staffan, feelings
of certainty and uncertainty involve a nexus of interrelated emotions. Feelings of certainty are
commonly conflatedwith feelings of confidence, pride, flow, and control. EchoingValdemar’s cer-
tainty triumph, the certainty that comes from verifying earlier appraisals and assumptions often
elicits pleasure and fascination with the ‘beauty’ of the emerging model of the case.94 The ‘new’
interpretations of the evidence from the preliminary investigation become apparent when other
issues have been resolved. As underlying currents of epistemic emotions, pride and pleasure tell
the prosecutor that she has done a good job and reinforce both cognitive fluency95 and the feel-
ing of rightness. In these situations, the feeling of rightness and professional pride, fuelled by the
individual’s inner dialogue, give the prosecutor a ‘taste’ of having made the right decisions.96
Despite being confident, Louise also articulated some uncertainty. Listening to the defence

lawyers’ closing arguments on the last day of the trial, she showed great interest in alternative

92 During the court proceeding, the defence lawyer stated that the police officer testifying in court was answering questions
about the examination of the crime scene in a schematic way. By displaying a clear scepticism, she implied that there was
a risk that DNA from the suspect was transmitted from one object to another and that the forensic evidence presented by
the prosecutor was not reliable.
93 Arango-Muñoz, op. cit., n. 26.
94 Thagard, op. cit., n. 30; Muis et al., op. cit., n. 28.
95 Arango-Muñoz, op. cit., n. 26.
96 Compare with Wiley, op. cit., n. 44.
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interpretations of the case and the evidence that the defence presented. She was also receptive
to the danger of these interpretations in relation to achieving a guilty verdict. Allowing herself
to feel some doubt, by adopting the perspective of the defence lawyers, seemed to motivate her
to test her arguments and claims once again. At the right level, doubt and uncertainty lead to a
more robust case, in which previously unseen knowledge gaps about the criminal event are filled
and the presentation of the argument is clarified. Asked whether the defence’s closing arguments
had changed her evaluation of any of the evidence, Louise was still confident in her decisions:
‘I’m still completely convinced that I’ve prosecuted [this] correctly.’ However, she also took steps
to strengthen her case in the appeals court, such as calling the police officer responsible for the
crime scene log to testify and stressing some crucial evidence that countered the defence lawyers’
arguments.
As we have seen in this example of Louise’s handling of an attempted murder case, defence

lawyers play a central role in the emotional reflexivity and certainty–doubt spiral of prosecutors
during trials. In many cases, defence lawyers instil uncertainty and thus play a role that is the
reverse of the one played by police officers in preliminary investigations discussed in the previous
section. By extension, interactions with police officers and defence lawyers point to the role of
others in the certainty–doubt spiral. In the next section, we look more closely at two other groups
of actors who are central to the performances and decision making of prosecutors in court: lay
people and judges.

7.2 Emma and Hanna: managing categorical distrust and
disappointment

Criminal proceedings in Sweden adhere to the principle of oral proceedings and the principle of
immediacy. The former entails that all substantial aspects of a trial (such as the evidence, claims,
opening statements, and closing argumentation)must be presented orally. The principle of imme-
diacy means that the court will reach a decision based only on the material presented during the
trial. Both of these principles place major importance on the court testimony of injured parties,
defendants, andwitnesses. Aware of the risk that partiesmay tell a different story than the one that
they told during the preliminary investigation, prosecutors are attentive to new information that
might affect the indictment. The uncertainties that arise frompossible changes in testimony trans-
late into an anticipation that oral evidence will be unreliable, which we might call a categorical
distrust of this evidence.
Talking about a recent court case involving intimate partner violence, prosecutor Emma said

that she had called three witnesses as ‘a safety measure’ since there was always a risk that ‘the
injured party will suddenly not want to say anything’ and ‘I daren’t rely on a confession [from
the defendant] not being retracted’. Following Barbalet, trust involves an assessment both of the
risk associatedwith trusting another person and of trusting one’s own judgement about the other’s
trustworthiness.97 Categorical distrust is thus a way to uphold uncertainty about trust. In Emma’s
safety measures, we see how categorical distrust draws on earlier experiences with injured par-
ties whose attitudes towards a trial have changed in order to imagine the possible outcome in an
upcoming trial.
Later in the interview, Emma expressed relief that the trial had developed as she had expected

and that there had been ‘no surprises’. In preliminary investigations, information that changes a

97 J. M. Barbalet, ‘Emotions beyond Regulation: Backgrounded Emotions in Science and Trust’ (2011) 3 Emotion Rev. 36.
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current working hypothesis may spur inquisitive involvement in further investigative measures,
but in court prosecutors do not appreciate ‘surprises’ of this kind, since they can be caught ‘off
guard’.98 This distaste for surprises relates to the prosecutors’ role as information holders and
is linked to the objectivity requirement. The responsibility inherent to the objectivity require-
ment spurs diligence, and prosecutors study the details in police interrogations in order to avoid
unpleasant surprises. Sometimes, this involves a large amount of material – as in Emma’s case,
which involved repeated instances of intimate partner violence:

The preparation of the case was a bit complicated in the sense that there were ten
interviews with the injured party, and that’s a lot more than we normally have. So
there was quite a lot of work just sitting and linking together on which page is she
talking about Incident A and on which page is she talking about Incident B? And
then the samewith [the defendant’s] police interviews. And trying to piece the puzzle
together . . . Because it’s important of course for me to have that then, if they don’t
want to talk in court, or if they tell it differently, so I have to have the right page in
front of me the whole time in order to compare what they are saying.

In this quotation, we can see that categorical distrust is related to uncertainty and a feeling of
difficulty. According to Arango-Muñoz, when we feel that a task is difficult, we make an inter-
mediate negative assessment of our ongoing mental activities, prompting us to switch strategy.99
One strategy that prosecutors can employ in cases involving complex material is to read it care-
fully and ‘learn’ it by heart. The puzzlemetaphor elucidates the practice ofmaking a case coherent
and intelligible for oneself. Meticulous preparation creates a feeling of knowing and confidence,
while at the same time fending off the fear of being blindsided by ‘unknown’ aspects of the crimi-
nal event in court. Importantly, it also gives the prosecutor the power to prove the charges without
the cooperation of the injured party.
While the above illustrates an example of how epistemic emotionsmotivate anticipatory action,

in other situations epistemic emotions shed light on something in retrospect. The court functions
as an evaluator of prosecutors’ assessments of evidence and how well they succeed in presenting
the charges in court. Having the charges dismissed or, as is illustrated by the following case, having
the sentence reduced by the appeals court evokes doubt and disappointment in prosecutors. Asked
about her reactions when reading the judgement in a murder case for the first time, prosecutor
Hanna responded:

I mean, the first thing you see when you read a court judgement is the verdict, of
course – I mean, what offence they’ve been found guilty of and what the sentence
is. And I saw immediately that the appeals court had reduced the sentence – he’s
still convicted of murder, but reducing the length . . . He got two or three years less.
And then you feel: ‘Hmm, what is it that they’ve assessed differently? What has the
appeals court assessed differently compared to the district court?’ So that wasmy first
thought: ‘This didn’t go as well as it went at the district court. What have we missed?
What is it that I’ve missed? What mistake have I made here?’

98 Bergman Blix and Wettergren, op. cit., n. 2, p. 94; Törnqvist, op. cit., n. 80.
99 Arango-Muñoz, op. cit., n. 17.
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The inner dialogue portrayed in this quotation reflects on the assessments and possible mistakes
made by the prosecutor. In these reflexive practices, an initial surprise is transformed into disap-
pointment, worry, and regret. The uncertainty evoked by the reduced sentence triggers a reflexive
process in which new interpretations of the case are tested.
Continuing her line of thought, Hanna concluded that she still held her assessments of the case

to be correct. Finding that the crucial point at which her own assessment departed from that of
the appeals court involved an interpretation of the offence as an act of self-defence, she dismissed
the difference between her own judgement and that of the court: ‘And that’s just an assessment
that they’ve made – I mean, it’s not an actual circumstance [of the case].’ Hanna stressed: ‘There
was nothing that fell apart in the documentation of the preliminary investigation, or some detail
that emerged during the trial that we were unable to refute.’ While the assessment by the appeals
court is beyond the prosecutor’s control, she thus affirmed that the investigation and presentation
of the case – which were within her control – were conducted appropriately and dismissed any
regrets. Paradoxically, doubting her earlier decisions thus made Hanna ultimatelymore certain of
the choices that she made during the preliminary investigation.
Like many prosecutors who find the judgements made by the court upsetting and dissatisfying,

Hanna highlighted understanding how the judges had reasoned but stated that she did not share
their conclusions. This kind of acceptance plays an important role in motivating prosecutors to
‘move on’, feeling confident about their decisions and assessments, which fuels agency.100 Main-
taining a feeling of rightness is also promoted by talkingwith colleagues and getting their support.
Hanna said: ‘Colleagues are curious all the same: “How did they [the court] arrive at that?”’ Try-
ing to understand the written judgement together with colleagues, and sharing disappointment
and frustration, builds on a strong sense of teamwork in prosecutors’ offices.101 This collaborative
emotion work facilitates the avoidance of anxiety, remorse, and other paralyzing emotions.102
The above examples show how categorical distrust and disappointment invigorate emotional

reflexivity and the interplay with the certainty–doubt spiral. Categorical distrust is rooted in a
prevailing anticipated uncertainty due to the institutional practices of the orality and immedi-
acy principles in court, prompting prosecutors to expect the unexpected. Categorical distrust
motivates meticulous preparation, which provides prosecutors with the leeway that they need to
handle surprises in court and to conduct prosecutions without the cooperation of injured parties
or witnesses. While categorical distrust is future oriented, disappointment relates to unfulfilled
expectations and involves evaluating past decisions. Disappointment is linked to the certainty
and conviction needed to make the decision to prosecute in the first place, and to the subsequent
doubt raised by having one’s charges dismissed or changed in some way by the court. Lerner
and colleagues have shown that disappointment leads to greater concessions and contributes to a
cooperative mode of action.103 As we saw in the cases of Valdemar and Staffan earlier, disappoint-
ment invites an emotional reflexivity in relation to earlier feelings of certainty and can evolve into
a feeling of error, which points to the ‘uncertain character of a propositional content’104 andmoti-
vates the revision of a prior belief or, as in our case, of charges or legal interpretations. However,

100 Thagard, op. cit., n. 29.
101 Törnqvist, op. cit., n. 80.
102 Bergman Blix and Wettergren, op. cit., n. 2.
103 Lerner et al., op. cit., n. 17, p. 810.
104 Arango-Muñoz, op. cit., n. 17, p. 200.
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emotions of uncertainty can also instil curiosity and humility,105 increasing the motivation for
further inquiry and acceptance. Prosecutors’ feelings of certainty and confidence depend on the
actual judgement and are thus socially embedded and negotiated.
In sum, many of the uncertainties that prosecutors may feel, evaluate, and manage throughout

the trial are intrinsically related to the legal and interactional structure of court proceedings, and
these uncertainties are therefore better perceived as an institutional rather than a personalmatter,
which points to their social embeddedness. The uncertainties inherent to criminal court proceed-
ings induce in prosecutors a disposition that can be characterized as ‘soft’ certainty, proximate to
spiralling doubt.

8 CONCLUSION

This study shows that epistemic emotions are an intrinsic part of prosecutors’ knowledge-seeking
processes during preliminary investigations. Excitement fuels investigatory measures, and plea-
sure in successful leads may leave no room for doubt. By contrast, rumination and uncertainty
nag when evidence is weak, and unexpected setbacks lead to distancing and loss of interest. Deci-
sions to prosecute or drop the charges mature in tandem with certainty and doubt. Harbouring
uncertainty, irritation, distrust, disappointment, and other subjacent forms of doubts guide pros-
ecutors’ performances in court. By contrast, when a trial evolves according to the prosecutor’s
plan, it evokes confidence and pride that the right decisions have beenmade. Below, we highlight
three central findings. First, we expand on the concept of the certainty–doubt spiral. Second, we
emphasize the social and institutional embeddedness of epistemic emotions. Third, we discuss the
importance of emotional reflexivity for doing objectivity. The complexity and implications of our
findings require more research, particularly on prosecutors in other countries. We also propose
that our findings may be relevant to wider areas of research interested in the emotive-cognitive
drives of knowledge seeking and decision making required to be objective.
Many scholars within the field of epistemic emotions have argued that certainty and doubt are

indisputable and indispensable features of rational decision making.106 In their everyday work,
prosecutors tend towards both doubt and certainty, oscillating between these emotions when
advancing their assessment of the case on which they are working. On the one hand, doubt
amplifies the drive to undertake further inquiry,107 aids in the elimination of alternatives,108 and
promotes the revision of existing beliefs and assumptions. On the other hand, certainty assists
prosecutors’ decision-making process, shaping agency and generating the confidence needed to
move forward. Our cases show that during preliminary investigations, emotive-cognitive pro-
cesses travel different paths depending on the level of institutional support and what may be
regarded as defensible from the perspective of reasons of state. As an investigation advances and
evidence is gathered, hunches and initial excitement evolve into coherence and elation. Certainty
about the suspect’s guilt mediates the disappointment and frustration produced by setbacks in
the investigation. However, a lack of institutional support and certainty hampers firm decisions
and translates into continuous doubt and epistemic anxiety. In court proceedings, prosecutors’

105 Morton, op. cit., n. 3.
106 de Sousa, op. cit., n. 3; Tanasine, op. cit., n. 20; Terpe, op. cit., n. 8.
107 de Sousa, id., p. 194.
108Morton, op. cit., n. 3.
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emotive-cognitive processes can be characterized as involving ‘soft’ certainty, with the certainty
stemming from the decision to bring a prosecution looping into doubt as defence lawyers ques-
tion the prosecution or as changes in testimony alter the known facts. Certainty can also shift
into doubt when the court’s decisions go against the prosecutor’s expectations and assessments.
Our study shows how prosecutors handle ‘the expected unexpected’ in court proceedings via
categorical distrust and by turning disappointment into acceptance.
Earlier research has discussed how prosecutors’ loyalty to their convictions involves the risk of

the selective processing of information and belief perseverance, and of the development of ‘tun-
nel vision’ in their assessments of their cases.109 Once the dialectic rhythm of the certainty–doubt
spiral becomes skewed and dissonant, certainty that rests on weak grounds may feed into stub-
bornness and obstinacy, while doubt may accelerate into cynicism and indecisiveness. Moving
in and out of certainty and doubt is thus – for prosecutors as well as others – an essential ele-
ment of substantive knowledge-seeking processes and complex decision making. We argue that
the certainty–doubt spiral illustrated in the analysis is of paramount importance to the core aspect
of doing objectivity in the legal work of prosecutors.
Another important finding in our study relates to the social and institutional embeddedness

of epistemic emotions in prosecutorial decision making. To obtain new knowledge, prosecutors
often discuss their doubts, hunches, and feelings of certainty with colleagues and police investi-
gators whom they trust. This dialogue is an important ingredient in the formation of prosecutors’
beliefs. Collective certainty constitutes a threshold for assessing that there is sufficient knowledge
to take a subsequent step in the preliminary investigation. Institutional support is key to secur-
ing confidence, and this can be attained via both internal factors (such as prosecutorial resources
assigned to the investigation) and external factors (such as courts deciding to remand a suspect in
custody or to allow the use of coercive measures). Conversely, the absence of institutional support
and limited resources promote doubt and uncertainty. During the trial, certainty can be collec-
tively attained from supportive discussions with colleagues about how to proceed or interpret the
court’s decision. In addition, reassessing previous conclusions following doubts raised by defence
lawyers and judges may increase certainty about having made the right decision. All of these
aspects illustrate the relational and interactional elements of epistemic emotions. The certainty–
doubt spiral spins in different ways depending on the input of others and fosters an emotional
reflexivity that involves comparing and evaluating one’s own beliefs and emotions in relation to
those of others. In addition, epistemic emotions and emotionmanagement are rooted in the orga-
nizational demandsmade of prosecutors, such as efficiency in terms of both time andmoney. The
organizational pressure to make large numbers of decisions within a short time frame can lead to
feelings of insecurity110 and ‘decision fatigue’.111
The traditional perspective on law and objectivity expects prosecutors and other legal profes-

sionals to discard emotions in decisionmaking. By contrast, we hope to stimulate an interest in the
epistemic quality of emotions in the legal realm. Curiosity, certainty, doubt, confidence, hunches,
disappointment, and other epistemic emotions are tools for assessing the quality of one’s knowl-
edge, and they influencehowknowledge is obtained andhow beliefs are formed.112 Since epistemic

109 Bandes, op. cit., n. 32, p. 491.
110 Bergman Blix and Wettergren, op. cit., n. 2, p. 63.
111 Roach Anleu and Mack, op. cit., n. 2.
112 de Sousa, op. cit., n. 3; Terpe, op. cit., n. 8.
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emotions ‘supply focused incentives to refine our sensibilities’,113 we would argue that increasing
the level of reflexivity regarding epistemic emotions, and evaluating and understanding how these
emotions inform decisions, benefits the objectivity – and thus the legitimacy – of the rule of law.
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