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ABSTRACT

Advanced governance technologies give us the power to understand and
mitigate the global impacts of production. This leads to a legal problem. If
we know the global consequences of our actions, should we be held legally
responsible for them, or is it just for law to insulate us from responsibility for
consequences we could see but choose not to? Currently, it seems that
developments in governing the global impacts of production are being
matched by developments in private law. Firms central for governing global
production structures may be held liable for not mitigating the impacts of
these structures that are structurally far removed from the governing firm. If
so, private law theory would have to explain why assumptions based on an
actor’s structural proximity to damage are not always valid. A focus on the
governance capabilities of actors could provide a more accurate description
of the functioning of private law.
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1. Introduction

Due to scientific and technological advances it is increasingly within our
capabilities to understand the global consequences of our actions. We can
quantify human and ecological well-being with increasing precision. We
can globally track the effects of product lifecycles encompassing choices
made in everything from product design to raw material extraction, manu-
facturing, use, and end-of-use. We understand how firms can govern
complex production networks potentially comprising thousands of indepen-
dent suppliers and millions of users around the world. In short, we have
reached a point where companies can very concretely see the global
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impacts of their networks of production, and where companies that comprise
central nodes in such networks have the power to efficiently govern and miti-
gate these impacts if they so wish.

This leads to a legal question. If some actors can see and mitigate the
global impacts of production, should these actors be held legally responsible
for not doing so? A problem, from a traditional legal perspective, is that these
impacts exist all along the network of production or, in other words, the
value chain. For just some examples: a supplier causes harm to employees
through unsafe working conditions or to local communities through
inadequate environmental protections; a platform operator sets parameters
for platform transactions that force users to transact with one another on
unreasonable terms; users use or dispose of products in ways that endanger
the lives of others or excessively contribute to climate change or other
environmental impacts. From a traditional legal perspective, in all these
cases one could argue that the most proximate cause of the problem are
the actors most closely situated to the damage causing activity, that is the
supplier, the users interacting on the platform, or the users harmfully
using or disposing of a product.

At the same time, the best capabilities for monitoring and governing these
impacts can be far removed from these most proximate actors. Firms cen-
trally placed in value chains arguably have the most interest in monitoring
the entire value chain, from product design to production, use, and disposal,
in order to ensure the overall functionality and efficiency of the value chain.
Depending on factors such as product, business strategy, and sector, govern-
ance can range from the real-time monitoring and direction of suppliers,
users, and other value chain actors, such as transport service providers, to,
at the very least, making conscious decisions about which production func-
tions to outsource, to whom, and on what terms, and what products to
market, to whom, and on what terms. This leads to the question of
whether liability for value chain impacts would better be placed on actors
with interest and capabilities for such oversight instead of what, from a tra-
ditional legal perspective, are seen as actors most proximate to the impact.

In this article I start by first reviewing, in Section 2, value chain govern-
ance, ranging from the governance of impacts related to supply and distri-
bution chains and users to the collective impacts of entire value chains.
Then, in Section 3, I move on to reviewing private law case constellations
reflecting liability for such impacts. While the exact application of causes
of action in many of the cases discussed are still uncertain if not outright
theoretical, they seem to support the hypothesis that actors’ governance
capabilities are foundational to their legal responsibilities. This would
mean that private law is, at least in theory, ready to account for the new tech-
nological agencies that arise when select companies, and eventually also
other actors, have access to massive information on the diverse global
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impacts of global networks of production. It would also mean that, from a
legal perspective, a focus on the governance capabilities of actors might
provide a better explanation of liability rules than theories focused on the
proximity of actors to negative impacts.

2. The technological agencies of seeing globally

The concept of the ‘technocene’ can be used to refer to a geological era
brought about not so much by the psycho-physiological makeup of human
beings, as under the anthropocene, but rather by advances in technological
agency.' But what difference does it make in choosing to focus on techno-
logical agency instead of humanity more broadly? Take the example of
anthropogenic climate change. While all of humanity contributes to
climate change, it can be said that certain companies strategically positioned
in global networks of production are focal lenses in understanding how
humanity contributes to climate change.” Focusing on such actors helps us
draw a map highlighting key nodes of production that have outsize roles
in the global impact of humanity, thus opening up the black box of any pre-
defined group’s, from users’ to suppliers’ or even the entire humanity’s, con-
tribution to harmful impacts.

Following this general starting point, the basic narrative I present here is
simple. We have learned to evaluate and meaningfully attribute the global
impacts of production to specific actors, typically large companies with
advanced governance capabilities. This takes place through a trifecta of
quantifying the cumulative effects of harmful acts; understanding how
actors can govern their global value chains; and, as a result of these two
factors, attributing harmful impacts to actors most capable of mitigating
them.

Quantification takes place through hard science. The planetary bound-
aries model, for example, draws upon Earth system science to identify
nine crucial parameters, such as ocean acidification, aerosol loading, bio-
sphere integrity, and climate change. The transgression of these parameters
through human activity pushes the Earth beyond what is seen by scientific
state-of-the-art to guarantee a safe operating space for humanity and

' Eg Alf Hornborg, ‘The Political Ecology of the Technocene: Uncovering Ecologically Unequal Exchange
in the World-System’, The Anthropocene and the Global Environmental Crisis: Rethinking modernity in a
new epoch (Routledge, 2015). While the impact of humans and their technology on the Earth is much
older, the Technocene can loosely be seen to coincide with the rise of industrialisation. Scale matters:
The industrial and post-industrial eras have seen a transformative growth in the human effect on earth,
and this effect can arguably be connected with the technological advances of the industrial and post-
industrial eras.

2 B Ekwurzel and others, ‘The Rise in Global Atmospheric CO2, Surface Temperature, and Sea Level from
Emissions Traced to Major Carbon Producers’ (2017) 144 Climatic Change 579.
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contributes to negative impacts such as extreme weather conditions.” While
the planetary boundaries model focuses on the ecological stability of the
Earth system, it can be integrated with a social approach focused on under-
standings of a meaningful human life. Developing consensus on ‘human’ or
‘fundamental’ rights is embodied in international treaties and national laws,
and interpretations of what these mean in practice in evolving societies are
constantly developed by courts.* Understandings of ecological and social
well-being can be combined to identify a both ecologically safe and socially
just space for humanity.” Towards this, for example the United Nations Sus-
tainable Development Goals deploy various parameters quantifying and
tracking global developments in relation to both ecological and social
aspects.6

These kinds of general quantifications of ecological sustainability or inter-
national agreement over human or fundamental rights can be broken down
into increasingly smaller and more exact parameters. Again, take climate
change as an example. We can now quantify and track both historical and
current emissions in detail.” After quantifying ecosystem impact on a
global level, one can turn to attributing this impact to smaller actors. Tra-
ditionally, this would tend to take place on the state level, as for example
under the Paris Agreement under the United Nations Framework Conven-
tion on Climate Change,® which focuses on ‘nationally determined contri-
butions’ to reduce emissions. However, other perspectives are also
possible, and potentially more relevant. All production is intertwined with
global networks of production, and these networks are driven on the one
hand by firms with high leverage over how production is organised and
on the other hand by consumption patterns. For example, emissions in
certain states may be driven by the outsourcing patterns of producers in
other states. Or for another example, production is ultimately driven by con-
sumption that, again, can be far removed from sites of production. Both per-
spectives call for a more nuanced approach than one focusing simply on
state-level emissions.”

3 Johan Rockstrém and others, ‘A Safe Operation Space for Humanity’ (2009) 461 Nature 472; Katherine
Richardson and others, ‘Earth beyond Six of Nine Planetary Boundaries’ (2023) 9 Science Advances
eadh2458.

4 Olivier De Schutter, International Human Rights Law: Cases, Materials, Commentary (Cambridge Univer-
sity Press, 2019).

® Kate Raworth, Doughnut Economics: Seven Ways to Think Like a 21st-Century Economist (Chelsea Green
Publishing, 2017).

6 Jeffrey D Sachs and others, ‘Six Transformations to Achieve the Sustainable Development Goals' (2019)
2 Nature Sustainability 805.

7 Ekwurzel and others (n 2).

8 paris Agreement under the United Nations Framework Convention on Climate Change, 30 November
to 11 December 2015, FCCC/CP/2015/L.9/Rev.1.

° Jaakko Salminen, Mikko Rajavuori, and Mika Viljanen, ‘Greenhouse Gas Emissions in Global Value
Chains: Governance, Regulation and Liability’ in Elbert de Jong (ed), Corporate Responsibility and Liab-
ility for Climate Change (Edward Elgar, 2024).
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There is nothing too new in trying to gain a more meaningful analytical
understanding of global production structures than the state perspective.'®
All production is intertwined with complex global networks of production
that can be called, for example, global value chains.'’ Global value chain
theory aims at generating ‘a holistic view of global industries’ by ‘analyzing
the full range of activities that firms and workers perform to bring a specific
product from its conception to its end use and beyond’.!* Central to this
endeavour is governance, or the techniques through which firms can
extend control along global value chains that crisscross around the world
with comparatively little regard to state boundaries."

Governance is a prerequisite for today’s global value chain economy. For
one, without effective governance complex global networks of production
could not be efficiently coordinated for their logistical functionality:"*
products and services from potentially thousands of first-tier suppliers,
each with their own supply chains several tiers deep, in dozens of countries,
simply could not arrive at the right place at the right time without a high
level of coordination.'” Governance, however, is not limited to mere
logistical functionality. It can focus on, for example, value-chain-wide
quality management,'® regulatory compliance,'’” cost-management,'®
research and development,'” security of supply,® and, increasingly,

10 Jennifer Bair, ‘Global Capitalism and Commodity Chains: Looking Back, Going Forward’ (2005) 9 Com-
petition & Change 153.

™ Jennifer Bair, ‘Global Commodity Chains: Genealogy and Review’ in Jennifer Bair (ed), Frontiers of Com-
modity Chain Research (Stanford University Press, 2009); UNCTAD, Global Value Chains: Investment and
Trade for Development (2013); Deborah Kay Elms and Patrick Low, Global Value Chains in a Changing
World (World trade organization, 2013).

12 Gary Gereffi, ‘Global Value Chains in a Post-Washington Consensus World’ (2014) 21 Review of Inter-
national Political Economy 9.

3 Gary Gereffi, John Humphrey, and Timothy Sturgeon, ‘The Governance of Global Value Chains’ (2005)
12 Review of International Political Economy 78.

' Rohit Bhatnagar and Chee-Chong Teo, ‘Role of Logistics in Enhancing Competitive Advantage: A Value
Chain Framework for Global Supply Chains’ (2009) 39 International Journal of Physical Distribution &
Logistics Management 202.

'> For a practical example, the global automotive giant BMW refers to “approximately 13000 first-tier
suppliers in more than 70 countries”, with automotive supply chains often having “six to ten tiers
of suppliers between a manufacturer and the source of raw materials that enter the manufacturing
process”. See BMW Financial Services (GB Limited), Slavery and Human Trafficking Statement for
2017, available at https://www.bmw.co.uk/content/dam/bmw/marketGB/bmw_co_uk/footer/legal/
legal- notice/bmw_uk_ltd_modern_slavery_act_statement_2017.pdf.

'6 Faisal Talib, Zillur Rahman, and MN Qureshi, ‘A Study of Total Quality Management and Supply Chain
Management Practices’ (2011) 60 International Journal of Productivity and Performance Management
268.

7 Joanne Scott, ‘From Brussels with Love: The Transatlantic of Travels of European Law and the Chem-
istry of Regulatory Attraction’ (2009) 57 American Journal of Comparative Law 897.

'8 peter Kajiiter and Harri | Kulmala, ‘Open-Book Accounting in Networks: Potential Achievements and
Reasons for Failures’ (2005) 16 Management Accounting Research 179.

19 Zehui Ge, Qiying Hu, and Yusen Xia, ‘Firms’ R&D Cooperation Behavior in a Supply Chain’ (2014) 23
Production and Operations Management 599.

20 Abubakar Ali, Amr Mahfouz, and Amr Arisha, ‘Analysing Supply Chain Resilience: Integrating the Con-
structs in a Concept Mapping Framework via a Systematic Literature Review' (2017) 22 Supply Chain
Management 16.


https://www.bmw.co.uk/content/dam/bmw/marketGB/bmw_co_uk/footer/legal/legal-
https://www.bmw.co.uk/content/dam/bmw/marketGB/bmw_co_uk/footer/legal/legal-
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sustainability,”" such as techniques for documenting and mitigating value-
chain-wide CO2 emissions.””> Governance can focus on practically any
aspect of production, and in principle implies a firm’s possibilities of aligning
the interests of other actors in its value chain with its own interests, typically
ones related to its economic bottom-line.

How does governance work?”’ First, a firm needs to identify what it wants
to govern. A classic example is cost-efficiency. If a firm has outsourced pro-
duction, it may want to ensure that actors to whom production has been out-
sourced also keep improving their cost-efficiency. The alternative, constantly
renegotiating individual contracts on the open market, is simply not feasible
in complex supply chains spanning thousands of suppliers. The next step is
to decide which actors to govern. For example, how many tiers of suppliers,
whether to include for example raw material extraction and services, such as
transport logistics between suppliers, and whether focus should be on all
actors or on identifying critical nodes that have an outsize impact on the
whole. After this, a firm must decide on the standards to be met by the gov-
erned firms, or whether governance will depend on a more open-ended
process that focuses on unearthing what improvements are feasible at
different suppliers. For example, the extent to which cost-saving measures
can be identified will probably depend on suppliers’ operations, whereas
quality, emission, or work safety standards might be more easily defined irre-
spective of supplier capabilities.

After setting these initial parameters the next step would be to analyse the
capabilities of the governed firms to identify the extent to which they already
can align their processes with expected standards or whether their capabili-
ties need to be upgraded. If dealing with potentially sensitive or delicate
topics, such as cost-structure or labour standards, this can require copious
amounts of trust or tight organisational integration. But without such
detailed information a firm will not know what capabilities its suppliers
have and how these can best be developed to match governance objectives.
In many cases, whether for cost-structure or CO2 emissions, there is also
a need for standardised reporting practices that may be developed by the
governing firm itself or outsourced to third parties, such as in relation to
the development of value-chain-wide emissions counting.

21 Richard M Locke, The Promise and Limits of Private Power: Promoting Labor Standards in a Global
Economy (Cambridge University Press, 2013).

22 Greenhouse Gas Protocol, Corporate Value Chain (Scope 3) Accounting and Reporting Standard (2011) 3.

2 Generally, eg Mika Viljanen, Jaakko Salminen, and Anna Hurmerinta-Haanpa, ‘Functional Contracting:
Re-Conceptualizing Business Contracts in Face of New Forms of Production’ (2024) 52 Georgia Journal
of International and Comparative Law 611. For a practical example, see the Greenhouse Gas Protocol’s
Corporate Value Chain (Scope 3) Accounting and Reporting Standard, which ‘allows companies to
assess their entire value chain emissions impact and identify where to focus reduction activities'.
Greenhouse Gas Protocol (n 22) 3.
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The final stage, then, is to develop supplier capabilities to ensure that they
can reach the objectives of governance. This typically entails, for example,
building up technical competences at supplier facilities, from more
efficient production techniques to approaches to factory safety analysis.
This often also entails financial questions, such as providing loans to suppli-
ers to invest in new machinery or processes, or in other ways discussing the
sharing of potential benefits and costs, such as by committing to stable, long-
term supply relationships with fair pricing terms that enable investing actors
to recoup their costs over time.

There is no dearth of practical examples of how such governance can
work. Take open-books accounting, describing, for example, how a major
automotive manufacturer coordinates cost-management several tiers deep
in its supply chain.** Key here is creating visibility into the value-chain-
wide cost-structure by gathering cost-structure information from suppliers
several tiers’ deep. This information can be used to identify potential
actors for cost-development measures, followed by the creation of interorga-
nisational working groups with such actors to work on practical possibilities
and mutual parameters for process development and benefit sharing. Or take
the example of the Accord on Fire and Building Safety in Bangladesh.*® Since
the Rana Plaza catastrophe of 2013, the Accord has aimed to prevent unsafe
working conditions (and some other labour related contingencies) in Bangla-
deshi garment factories. Key here is again creating visibility into the oper-
ations of several tiers of suppliers, which is done by a steering committee
that coordinates, inter alia, factory inspectors and communication between
supplier employees and the firms in charge of running the Accord. Any
information on potentially unsafe factories is channelled to firms in charge
of the relevant supply chain, and these firms commit to developing work-
safety related supplier capabilities, including through financial incentives
such as loans and commitments of stable supply relations.

At the same time, capabilities for monitoring supply chains are developing
rapidly with the help of digitalisation and the coupling of products and pro-
cesses to digital dataflows through the internet of things,*® making feasible
even the real-time monitoring of supplier employees.”” And in addition to
upstream suppliers, governance can naturally be directed also downstream

2 Kajtiter and Kulmala (n 18).

5 Jaakko Salminen, ‘The Accord on Fire and Building Safety in Bangladesh—A New Paradigm for Limit-
ing Buyers' Liability in Global Supply Chains?’ (2018) 66 American Journal of Comparative Law 411.

26 Florian Butollo and others, ‘Digital Transformation and Value Chains: Introduction’ (2022) 22 Global
Networks 585.

%7 Tatiana Lopez and others, ‘Digital Value Chain Restructuring and Labour Process Transformations in
the Fast-Fashion Sector: Evidence from the Value Chains of Zara & H&M’ (2021) 22 Global Networks
684; Thomas Dietz, ‘Contract Law, Relational Contracts, and Reputational Networks in International
Trade: An Empirical Investigation into Cross-Border Contracts in the Software Industry’ (2012) 37
Law and Social Inquiry 25.
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towards distribution networks.”® It can also be directed ‘in-between’” value
chain actors, for example by focusing on coordinating logistics services in
the value chain.”

Going beyond mere supply or distribution chains, governance can also
extend to cover users and the end-of-life of products. User governance can
take place in relatively mundane ways, such as through product design,
instructions, or marketing, which all convey to users information on how
a product can be used and disposed of, or through financing and service
agreements, which both extend a producer’s control over the possibilities
that users have in acquiring and using products.’® The advent of the internet
of things increasingly provides firms visibility not only over suppliers but
also over how products are used, for example by providing manufacturers
direct access to information on how users drive cars.”’ Governance can
also extend to more direct control over the use phase, for example in relation
to what extent a product allows third party repairs,”> and the end-of-use
phase, for example in relation to what kind of logistics operations are in
place for users to return products at their end-of-life.*> Similarly, digitalisa-
tion of transactions allows the operators of digital platforms to analyse in
detail massive amounts of user transactions.”* This provides yet another
layer of potential transaction governance in the sense that platform operators
can decide which users can enter and interact on platforms and under which
conditions, defining for example what information on price, quality, or other
indicators is visible in different user interactions.’® Again, pricing provides a
good example with the possibility of harvesting massive user transactions for

28 A classic example is provided by the UK House of Lords case Dunlop Pneumatic Tyre Co Ltd v Selfridge &
Co Ltd ([1915] UKHL 1) which revolved around whether contracts used to govern distributors’ pricing
agreements were enforceable at law. The legal point is moot today, but the case highlights compa-
nies’ early techniques of extending governance over distributors. Franchising provides a modern
example, see Gunther Teubner and Hugh Collins, Networks as Connected Contracts (Hart, 2011).

2% René Taudal Poulsen, Stefano Ponte, and Jane Lister, ‘Buyer-Driven Greening? Cargo-Owners and
Environmental Upgrading in Maritime Shipping’ (2016) 68 Geoforum 57.

30 For the more extreme example of servitisation, or ‘products as services’, eg, Jie Ouyang, ‘Servitised
Property and Personality: Theorising Servitisation through the Personality Theory of Property’
[2024] European Law Open 1.

31 Kashmir Hill, ‘Automakers Are Sharing Consumers’ Driving Behavior With Insurance Companies’
New York Times (11 March 2024) <https://www.nytimes.com/2024/03/11/technology/carmakers-
driver-tracking-insurance.htmi>.

32 Matthew Rimmer, ‘Tractor Rage: Intellectual Property, Agriculture, Competition Policy, and the Right
to Repair’ (2025) 56 /IC - International Review of Intellectual Property and Competition Law 115.

33 Benjamin T Hazen, Casey Cegielski, and Joe B Hanna, ‘Diffusion of Green Supply Chain Management:
Examining Perceived Quality of Green Reverse Logistics’ (2011) 22 The International Journal of Logistics
Management 373.

34 Martin Eifert and others, ‘Taming the Giants: The Dma/Dsa Package’ (2021) 58 Common Market Law
Review 987; K Sabeel Rahman and Kathleen Thelen, ‘The Rise of the Platform Business Model and the
Transformation of Twenty-First-Century Capitalism’ (2019) 47 Politics and Society 177.

35 Jaakko Salminen and others, ‘Digital Platforms as Second-Order Lead Firms: Beyond the Industrial/
Digital Divide in Regulating Value Chains’ (2022) 30 European Review of Private Law 1059.
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fully personalised pricing on online platforms.”® And many companies
operate both as producers of physical goods and operators of platforms pro-
viding digital products for these goods, stressing the ecosystemic links
between hardware and software value chains.

Finally, techniques and standards are increasingly being developed for
accounting the impacts of entire value chains in the Gereffian sense discussed
above, covering a holistic lifecycle perspective of production from conceptu-
alisation to manufacturing, use, and beyond. A prime example is provided by
the Greenhouse Gas Protocol, which develops uniform value-chain-wide
greenhouse gas emission accounting standards, including guidelines
helping firms to identify and focus on the most relevant emitters in a
value chain.”’

These possibilities of governance mean that, at one end of the spectrum,
firms can align entire value chains to operate under the same standards and
put in place mechanisms of governance to develop actor capabilities in line
with the firm’s requirements.38 In effect, entire value chains from raw
material suppliers to users can be seen as centrally governed entities in them-
selves, despite any contractual and corporate boundaries.*® Even at the other
end of the spectrum, firms in any case make crucial decisions on which pro-
duction-related functions to undertake inhouse and which to outsource, to
whom, and under what conditions, in particular at what price, with
similar decisions relating to the distribution of products, that is to whom
products are marketed and how.*" Sectoral and other power dynamics no
doubt play a major practical role in the leeway that firms have in making
such decisions.*' Nonetheless, even at this end of the spectrum an argument
can be made that value chains could be seen as integrated entities due to the
critical role of outsourcing decisions made by firms on how production takes
place.* While generalisations are tricky,*” all this means that firms have

36 Fabrizio Esposito and Mateusz Grochowski, “Algorithmic Price Personalization: From Laesio Enormis to
Laesio Algorithmica?’ in Fabrizio Esposito and Mateusz Grochowski (eds), The Cambridge Handbook of
Algorithmic Price Personalization and the Law (1st edn, Cambridge University Press, 2025).

37 Greenhouse Gas Protocol (n 22).

38 Benjamin L McKean, ‘Seeing (Like) Supply Chain Managers’ in Benjamin L McKean, Disorienting Neo-
liberalism (1st edn, Oxford University Press, 2020) <https://academic.oup.com/book/31842/chapter/
267481583> accessed 4 March 2025.

39 Jaakko Salminen, ‘Contract-Boundary-Spanning Governance Mechanisms: Conceptualizing Fragmen-
ted and Globalized Production as Collectively Governed Entities’ (2016) 23 Indiana Journal of Global
Legal Studies 709.

0 Eg Klaas Hendrik Eller, ‘Pricing and Distribution in Global Value Chain Regulation’ [2025] Leiden Journal
of International Law 1.

41 Mark P Dallas, Stefano Ponte, and Timothy J Sturgeon, ‘Power in Global Value Chains’ (2019) 26 Review
of International Political Economy 666.

42 Similarly, with a focus on how firms describe their own operations, eg Kevin B Sobel-Read, ‘Reimagin-
ing the Unimaginable: Law and the Ongoing Transformation of Global Value Chains into Integrated
Legal Entities’ (2020) 16 European Review of Contract Law 160.

43 Eg Anna Beckers, ‘The Invisible Networks of Global Production: Re-Imagining the Global Value Chain in
Legal Research’ (2020) 16 European Review of Contract Law 95.
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potentially massive oversight and control over large parts of, if not entire,
value chains. With recent approaches to combining digitalisation with life-
cycle governance, this oversight increasingly covers entire product
lifecycles.*

Suppose, finally, that one combines the possibility of quantifying the
global effects of value chains and firms’ potential for value chain governance.
For example, we can with increasing precision understand the effects of com-
pound historical and future CO2 emissions on the ecological well-being of
the world. Based on our understanding of value chain governance, we can
track and count global historical and current CO2 emissions in value
chains with increasing precision, spanning among other things from raw
material extraction to the conceptualisation, production, use, and disposal
of products. Taken together, this means that while the consumption of
carbon-based products, from fuels to plastics, implicates the vast majority
if not all of humanity, quantification and governance analytics enable us to
pinpoint which individual companies hold most sway in controlling emis-
sions from entire value chains. The implication is that we can not only
understand how companies contribute to, and can govern, the global
impact of their value-chain-wide greenhouse gas emissions, but we can
thus also attribute responsibility for the effects of entire value chains to
those actors with most potential for impact on such emissions.*’

Or so at least in theory. An oft overlooked constitutive element of techno-
logical agency are legal technologies.*® Law has the singular power to create
legal accountability, or liability, and thus determines how what is practically
possible translates to any legal duty to do so.*” Law can effectively limit what
we see by defining the consequences of different kinds of seeing. Many firms
clearly have good chances of seeing their value chains inside and out and
acting upon this information to mitigate negative impacts from their value
chains. But if law does not match these practical possibilities of seeing and
acting, firms are left to decide by themselves what they wish to see. Law’s
hesitance to match companies’ seeing has, to date, resulted in a focus on
bottom-lines. Firms focus primarily on seeing the logistical or cost-structures
of their value chains or mining detailed information about user transactions
or how users use their products to develop the economic returns of their
business models. Other interests, such as work safety at supplier facilities,
may be taken up only once they start affecting bottom-lines, such as the

44 Benjamin T Hazen and others, ‘Supply Chain Management for Circular Economy: Conceptual Frame-
work and Research Agenda’ (2020) 32 International Journal of Logistics Management 510; Christiane
Plociennik and others, ‘Towards a Digital Lifecycle Passport for the Circular Economy’ (2022) 105 Pro-
cedia CIRP 122.

45 Salminen, Rajavuori, and Viljanen (n 9).

46 |GLP Law and Global Production Working Group, ‘The Role of Law in Global Value Chains: A Research
Manifesto’ (2016) 4 London Review of International Law 57.

47 Carol Smart, Feminism and the Power of Law (Routledge, 1989).
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Accord on Fire and Building Safety in Bangladesh being adopted in the wake
of global media focus on work safety at Bangladeshi suppliers following the
Rana Plaza disaster.

Why would law be blind to how firms can see their value chains? The kind
of technological agency described in this section is very recent. Law has pre-
viously focused on the structural proximity of actors to damage instead of
their governance capabilities. Under contract law, there is an expectation
that parties to a contract have obligations only towards one another so
that an actor is generally not liable for damage caused by their contractual
counterpart, for example a supplier, distributor, or a user, to a third
party.*® Similar reasoning is prevalent in tort law, where a starting point is
that an actor generally is not liable for damage caused by another, such as
a supplier or a user.*” This starting point permeates private law generally,
extending, for example, in different ways to property,”® company law,”"
and private international law.”> While there are many exceptions, such as
vicarious liability, non-delegable duties, and product liability, these are
seen as just that: exceptions. As a starting point, private law focuses on an
actor’s proximity to caused damage as central structural information for
attributing liability.

Law is inherently biased in favour of this starting point despite our
increasing understanding of the impacts of value chains and how they can
be governed. This is because foreseeability, which is necessary to guarantee
the stability of legal relationships and their non-arbitrary application, is
seen as integral to the nature of law.>> At the same time, however, to main-
tain its societal validity, or vitality,”* law will need to explicitly tackle social
change and in doing so go beyond existing legal form to guarantee social
congruence by incrementally adapting to societal developments in a way
that reflects interests of justice in a changing world.”® This leads to the ques-
tion of whether law truly is blind to the governance capabilities of firms, or
whether there is already room to accept governance capabilities as founda-
tional for establishing liability instead of earlier approaches highlighting
proximity to damage.

“8 Eg Jonathan Morgan, ‘Liability for Independent Contractors in Contract and Tort: Duties to Ensure That
w0 Care Is Taken’ (2015) 74 The Cambridge Law Journal 109.
Ibid.

50 Eg Kevin B Sobel-Read, Glen Anderson, and Jaakko Salminen, ‘Recalibrating Contract Law: Choses in
Action, Global Value Chains, and the Enforcement of Obligations Outside of Privity’ (2018) 93 Tulane
Law Review 1.

51 Eg Peter Muchlinski, ‘Limited Liability and Multinational Enterprises: A Case for Reform?’ (2010) 34
Cambridge Journal of Economics 915.

52 Jaakko Salminen and Mikko Rajavuori, ‘Private International Law, Global Value Chains and the Extern-
alities of Transnational Production: Towards Alignment?’ (2021) 12 Transnational Legal Theory 230.

53 Melvin A Eisenberg, The Nature of the Common Law (Harvard University Press, 1988).

54 Karl N Llewellyn, ‘What Price Contract? — An Essay In Perspective’ (1931) 40 Yale Law Journal 704.

55 Eg Lady Hale (para 28) in Woodland v Essex County Council, [2013] UKSC 66.
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3. Overcoming legally imposed blindness: from the regulation
of value chain externalities to their systemic integration in
private law

3.1. From legislation to private law duties?

Outsourcing by itself is nothing new, with Coase providing a classic examin-
ation of differences between outsourcing and in-housing in his 1937 text the
Nature of the Firm.>® The modern global value chain economy, however, is a
more recent development. Intertwinement with global outsourcing networks
at an unprecedent scale and complexity became the norm for practically all
production in the Global North during the last decades of the twentieth
century.”” In particular, the end of the Cold War cemented in place a
global order focused on free trade through stability inducing institutions,
such as the World Trade Organization, and through a trend to minimise
trade-related exceptions.”® The result was a flourishing of private ordering
where firms have to a large extent free reign in how they organise production
as long as the minimum standards of host state laws are met.

Major differences between states in the regulation and enforcement of
social and environmental sustainability have however led to claims of regu-
latory arbitrage and sustainability deficits. These have been the subject of
intense legal debate over the responsibility of companies outsourcing pro-
duction to the Global South.”” In the 2010s, the UN Guiding Principles on
Business and Human Rights (UNGPs)*®® and the 2011 update of the
OECD Guidelines for Multinational Enterprises®' presented international
soft law models providing roadmaps of how corporations could be held
responsible for the sustainability deficits of outsourced production.®® For
example, the blueprint provided by the UNGPs relies, on the one hand, on
a duty for all enterprises to undertake due diligence to understand the

56 Ronald Harry Coase, ‘The Nature of the Firm’ (1937) 4 Economica 386.

37 William Milberg and Deborah Winkler, Outsourcing Economics: Global Value Chains in Capitalist Devel-
opment (Cambridge University Press, 2013). For a curt overview of historical developments Gereffi (n
12).

8 Anton Maurer, The Public Policy Exception under the New York Convention: History, Interpretation, and
Application (Juris, 2013); Joel Paul, ‘The Transformation of International Comity’ (2008) 71 Law and
Contemporary Problems 19; Jacco Bomhoff, Agatha Branddo de Oliveira, and Lucia Bizikova, ‘Post-
War Yearning for Deparochialisation and the Siren of Free Trade: The Bremen v. Zapata Off-Shore
Co."in Horatia Muir Watt and others (eds), Global Private International Law: Adjudication without Fron-
tiers (Edward Elgar, 2019).

%9 Richard Meeran, ‘Tort Litigation against Multinational Corporations for Violation of Human Rights: An
Overview of the Position Outside the United States’ (2011) 3 City University of Hong Kong Law Review 1;
Cees van Dam, ‘Tort Law and Human Rights: Brothers in Arms On the Role of Tort Law in the Area of
Business and Human Rights’ (2011) 2 Journal of European Tort Law 221.

€0 HRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework. UN Doc. A/HRC/17/31." (2011).

61 OECD, ‘Guidelines for Multinational Enterprises’ (2011).

62 Antoine Duval, ‘Ruggie’s Double Movement: Assembling the Private and the Public Through Human
Rights Due Diligence’ [2023] Nordic Journal of Human Rights 1.



266 J. SALMINEN

sustainability deficits of their value chains and, on the other hand, on states
guaranteeing effective remedies for those harmed by any sustainability deficit
that companies could have avoided.

The UNGPs and OECD Guidelines are not binding. There is ongoing
debate on a binding international treaty, but it seems unlikely to pass in
the near future.®® This has turned focus on domestic hard laws.®* These dom-
estic laws generally build on private governance, putting in place legal rules
on how firms within the regulating jurisdiction are to govern the parts of
their value chains that are outside the regulating jurisdiction.”> Even if
such instruments are justified through global complicity in sustainability
deficits,*® their unilateral nature when compared to truly international
instruments has been seen as a problem.®” At the same time, similar regulat-
ory techniques are increasingly used to transnationally project states’ other
policy interests, such as access to critical raw materials, leading to further
contestation of the transnational space previously left as the domain of
private actors.®®

These legislative models, from international soft laws to domestic hard
laws, are important as examples of the potential of law. Yet the problems
of establishing a legislative model that would match firms’ governance capa-
bilities with legal duties are many. For example, in addition to the potential
one-sidedness of domestic laws with transnational reach, any such law is
always a political compromise often falling long short of the extensive
approach envisaged by the UNGPs. For example, where the UNGPs see
that all enterprises should engage in human rights due diligence, recent
hard laws, such as the EU’s Corporate Sustainability Due Diligence Directive
(‘CSDDD’),*”” typically focus on developing duties only for certain, typically

63 QOlivier De Schutter, Towards a New Treaty on Business and Human Rights’ (2016) 1 Business and
Human Rights Journal 41; Carlos Lopéz, ‘The Third Revised Draft of a Treaty on Business and
Human Rights: Modest Steps Forward, But Much of the Same’ (Opinio Juris, 9 March 2021) <http://
opiniojuris.org/2021/09/03/the-third-revised-draft-of-a-treaty-on-business-and-human-rights-
modest-steps-forward-but-much-of-the-same/>.

6 Jaakko Salminen and Mikko Rajavuori, ‘Transnational Sustainability Laws and the Regulation of Global
Value Chains: Comparison and a Framework for Analysis’ (2019) 26 Maastricht Journal of European and
Comparative Law 602.

% Jaakko Salminen, Mikko Rajavuori, and Klaas Eller, ‘Global Value Chains as Regulatory Proxy: Transna-
tionalising the Internal Market through EU Law’ in Anna Beckers and others (eds), Foundations of Euro-
pean Transnational Private Law (Hart Publishing, 2024).

% Joanne Scott, ‘The Global Reach of EU Law’ in Marise Cremona and Joanne Scott (eds), EU Law Beyond
EU Borders: The Extraterritorial Reach of EU Law (Oxford University Press, 2019).

57 Caroline Omari Lichuma, ‘(Laws) Made in the “First World”: A TWAIL Critique of the Use of Domestic
Legislation to Extraterritorially Regulate Global Value Chains’ (2021) 81 Zeitschrift fiir ausléindisches
offentliches Recht und Vélkerrecht / Heidelberg Journal of International Law 497.

%8 Salminen, Rajavuori, and Eller (n 65).

% Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859
(Text with EEA relevance). The European Commission has now proposed to further limit the ambit of
the directive. See Omnibus | - COM(2025)80 (26 February 2025) and Omnibus | - COM(2025)81 (26
February 2025).
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very large, companies.”’ Another problem with legislative models is that they
may not be able to account for future developments. For example, the digital
platform economy, where platform operators claim to have little part in con-
tracts between users even when they have considerable power in deciding
what transactions take place, between which users, and under which par-
ameters, may not fit well under current approaches to regulating global
value chains.”"

This focus on legislative approaches may have left private law doctrinal
developments in the shadow.”” Despite the starting point of limited visibility
and law’s hesitance to adapt to the societal change outlined in Section 2, there
is a long history of private law extending its gaze beyond entity boundaries
even if change may take years, if not decades, and may be difficult to per-
ceive.”” Towards this, I will next provide a preliminary overview of private
law’s potential to match practical possibilities of value chain governance. I
will look at a firm’s responsibility for the acts of other value chain actors
in three general actor constellations: firstly, in relation to suppliers, secondly,
in relation to users, and thirdly, in relation to harms stemming from the
entire value chain.

3.2. A private law duty to govern suppliers?

When considering damage caused by suppliers in upstream supply chains,
several scenarios can be envisaged. First, start with a contract between a
buyer and a seller. The seller has a supplier whom the seller tasks to
deliver a product or service to the buyer, but the product or service is defec-
tive and harms the buyer. Here the existence of the contract between the
buyer and the seller typically entails a stricter form of liability than
without a contract, justified by the parties consensually coming together
compared to when actors come into contact with each other non-consen-
sually.”* In such a situation, a seller is also generally liable to the buyer for
any problems in the seller’s supply chain, implying that suppliers generally
are a seller’s responsibility at least in relation to the contractual relationship
between the buyer and the seller.”

70 Alternatively the scope of companies may be larger if any corresponding duty is narrowed down, for
example, to conflict minerals from certain geographic areas. Salminen and Rajavuori (n 66).

71 salminen and others (n 35).

72 For example, according to the EU Commission’s staff working document the proposal to remove an
EU-wide fault-based liability scheme in the EU’s Corporate Sustainability Due Diligence Directive
would provide room for the development of national private law liability schemes. SWD(2025) 80
final (26.2.2025).

73 William L Prosser, ‘The Fall of the Citadel (Strict Liability to the Consumer)’ (1966) 50 Minnesota Law
Review 791.

74 Roy Kreitner, ‘Fault at the Contract-Tort Interface’ in Omri Ben-Shahar and Ariel Porat (eds), Fault in
American Contract Law (1st edn, Cambridge University Press, 2010).

7> Morgan (n 48).
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Suppose, now, that a supplier, when fulfilling its obligations to the seller
harms not the buyer but a third party outside the scope of the contract
between the buyer and supplier. Classic examples include harming the suppli-
er’s employees through unsafe work conditions or local communities through
environmental pollution. Contrary to the situation where the supplier harms
the buyer, the general starting point here is that the seller is not responsible
for damage caused to such third parties by its independent contractors.”®
The situation thus changes radically when moving the perspective from the
role of a seller in relation to performance under the contract between a
buyer and seller to what is generally seen as the realm of tortious relationships
between the seller and third parties harmed by its supplier.””

The legislative approaches described in the previous subsection, from the
UNGPs to the EU’s CSDDD, aim to change the tort-based scenario by creat-
ing a legal duty to perform due diligence on suppliers which, in turn, may
result in a company receiving indication of problems which, if left unmiti-
gated, would then trigger liability. The due diligence obligation would thus
in some way mirror the consensual relationship between a buyer and a
seller by requiring the seller to learn to know its supplier not only in relation
to the object of the performance of the contract between the buyer and the
seller but also more broadly. However, several exceptions to the starting
points discussed above already seem to fulfil a similar function at the level
of private law doctrine.

First, it could be argued that prior to outsourcing production a seller must
perform a basic level of due diligence on its supplier, for example through a
background check.”® A possible example is provided by the English Motto v
Trafigura case (settled).”” The case involved a trading company with toxic
waste aboard a ship. Instead of having the waste treated at an established
Global North facility, the trading company reloaded the waste on a ship
that it directed to a Global South port where waste treatment was outsourced
at a considerably lower price to a company allegedly registered only shortly
prior to the transaction. The waste treatment company promptly dumped
the untreated waste in an inhabited area. The case was settled, but it does
not seem improbable that outsourcing to such a clearly incapable actor
could generally be seen as negligent behaviour, thus implying a duty to
perform basic due diligence on a prospective supplier’s background.

Second, it could be argued that when outsourcing to an established sup-
plier, that is without any indication that the supplier might be incapable of

76 Morgan (n 48m).

’7 The respective scope of claims sounding in contract and tort can vary greatly between jurisdictions. Eg
Basil S Markesinis and Hannes Unberath, The German Law of Torts: A Comparative Treatise (Hart Pub-
lishing, 2002).

78 For a socio-legal description, see Dietz (n 27).

72 Motto & Ors v Trafigura Ltd & Anor [2009] EWHC 1246 (QB), settled. For discussion eg Liesbeth Ennek-
ing, Foreign Direct Liability and Beyond (Eleven International Publishing, 2012) 102-104.



TRANSNATIONAL LEGAL THEORY e 269

properly performing the outsourced action, certain factors could be seen as
an indication of danger. A possible example is provided by the Begum v
Maran case (settled after jurisdictional ruling).*® The case involved an
English group that had sold a ship to a demolition agent on the condition
that the ship be broken in an environmentally and socially sustainable
fashion. The demolition agent sold the ship to an unsustainable demolition
yard where an employee died while breaking the ship. The claim was
founded on the allegation that, in spite of the contract clause requiring sus-
tainable shipbreaking, the group should have known that the ship would
probably end up at an unsustainable shipbreaking yard on the basis of the
high price paid by the demolition agent (with a low price indicating sale
to a sustainable yard), the location of the ship and amount of fuel in its
bunks, and general knowledge on sustainable shipbreaking yards and
practices.

In reviewing the jurisdictional claim, the England and Wales Court of
Appeal concluded that if these allegations were assumed true the widow of
the deceased could have an actionable claim. The case thus provides concrete
examples of indicators that might place on a company a duty to undertake
measures to ensure that damage is not caused, even notwithstanding one-
sided contractual sustainability clauses as in the case at hand. These might
include a suspect price point, the potentially hazardous nature of the out-
sourced task, and general knowledge about supplier capabilities or con-
ditions in specific regions.'

Third, it could be argued that in some cases a seller has not just up-front
duties but also a duty to follow up on production it has outsourced. This
applies even when outsourcing to actors generally seen as capable and
without any clear indication of danger at the onset. Indication of possible
problems at a supplier might come from diverse sources, as also indicated
by the EU’s recent omnibus-proposal, where a company’s receiving ‘plaus-
ible information’ is used to trigger a duty to conduct due diligence at the sup-
plier the information concerns.** According to the proposal, such plausible
information could be comprised by, for example, lack of economic rationale
in the supplier’s operations, complaints, credible NGO or media reports,
awareness of past incidents, or information from business contacts regarding
problems at a certain location, such as a conflict area.*

Some of these factors are already covered by the Trafigura and Maran
cases in relation to entering into a contract with a supplier. Here,

80 Begum v Maran (UK) Ltd [2021] EWCA Civ 326. For analysis, eg Debadatta Bose, ‘The Tort of Irrespon-
sible Contracting: Supply Chain Liability Explained Through Begum v Maran’, Cambridge Handbook of
Law and Responsible Business (forthcoming, Cambridge University Press, 2025).

81 On the significance of price see Eller (n 40).

82 COM(2025) 81 final (26.2.2025).

8 Ibid., p. 18.
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however, focus is on information received after entering into a relationship
with a particular supplier. Thus, for example in the Swedish Arica v Boliden
case, that was dismissed on other grounds, a Swedish trial court found that
company personnel visiting a generally capable supplier’s facilities and
finding indication of dangerous activities without doing anything about
the situation could be seen as negligent behaviour.** Similarly, the
England and Wales Court of Appeal ruling in Chandler, even if focused
on the relationship between a parent and a subsidiary, could be read to
suggest that negligence might be founded in a company’s developing under-
standing of health and work safety issues related to asbestos manufactur-
ing.*> The UK Supreme Court Vedanta and Shell rulings on jurisdiction
(Vedanta settled after jurisdictional ruling),*® similarly concerned with the
relationships of parents and subsidiaries, could also be read to imply a
responsibility to ensure that instructions, for example for preventing
environmental harm, maintain their validity and application over time. It
would thus, again, seem possible that if indication arises that something is
awry in a supplier’s operations then negligence might be found if the out-
sourcing company does not mitigate harm it could prevent, and similarly
so if the company does not update its governance policies in light of devel-
oping information.

There are thus several potential inroads for attributing to an actor damage
caused by its suppliers to third parties due to a possible private law duty to
adequately govern suppliers. The three fault-based scenarios discussed above
all relate to different aspects of such governance. The first has to do with a
basic assessment of a supplier: do they seem reasonably capable of perform-
ing the task? The second goes a step further: is there anything in the situation
that indicates that a reasonably capable supplier would not properly perform
the outsourced task? And the third goes yet further, focused on indications
that provide a reason to monitor the performance of a reasonably capable
supplier. All the example cases discussed here, however, have their problems.
For example, they come from limited jurisdictions and most were settled
before full trial. Despite this, there seems to be potential for attributing to
a seller responsibility for its supplier’s acts on the basis of tort law alone.

Several other legal figures could also be discussed. One example is pro-
vided by non-delegable duties. Non-delegable duties require an actor to

84 Arica Victims KB v Boliden Mineral AB, ruling T 1012-13 from Skellefted Trial Court (8 March 2018),
appeal ruling T 294-18 from Appeals Court of Ovre Norrland (27 March 2019).

85 Chandler v Cape plc [2012] EWCA Civ 525. For discussion eg Martin Petrin, ‘Assumption of Responsi-
bility in Corporate Groups: Chandler v Cape PIc’ (2013) 76 Modern Law Review 603.

86 Vedanta Resources PLC v Lungowe, [2019] UKSC 20 (settled); Okpabi and others (Appellants) v Royal
Dutch Shell Plc and another [2021] UKSC 3. For discussion eg Tara van Ho, ‘United Kingdom
Supreme Court — Extraterritorial Jurisdiction — Business and Human Rights — Civil Claims:
Vedanta Resources Plc and Another v. Lungowe and Others [2019] UKSC 20" (2019) 114 American
Journal of International Law 110.
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ensure that its supplier acts carefully: The outsourcing actor cannot avoid
responsibility for damage to a third party arising out of the performance
of the duty even when performance is tasked to an independent contractor.®”
For example, a Danish Supreme Court ruling concerned a main contractor’s
liability for damage caused by an independent subcontractor to a third party
when boring in areas with submerged pipelines.*® That boring had been
outsourced to a subcontractor did not relieve the main contractor of its
obligation to control risk, for example by monitoring and instructing the
subcontractor and ensuring that they have adequate insurance.

A problem here is the fragmented and undeveloped nature of theories of
non-delegable duties. They depend on what, in a particular legal system, has
been seen as, for example, hazardous or on other grounds non-delegable
either by statute or by courts, with examples including outsourcing health-
care services or construction related digging to third parties.* Outsourcing
can be hazardous by nature, for example in relation to toxic waste treatment
or asbestos manufacture or the outsourcing of shipbreaking to places with
notoriously bad safety records, as reflected in the cases discussed above,
and thus might conceivably fall under such theories.

However, outsourcing can also be seen as inherently ‘normal’ instead of
inherently ‘hazardous’. Under theories of vicarious liability firms are gener-
ally held liable for their employees’ actions, with such liability in part justified
by a firm’s possibilities of governing its employees. Now that outsourcing has
become a norm rather than an exception, an argument might be made that as
independent contractors increasingly replace firms’ own employees, and as
firms clearly have means of extensively governing suppliers if they so wish,
theories of non-delegable duties could be deployed to, in a sense, mirror
earlier approaches to vicarious liability in relation to independent contrac-
tors, or even extend vicarious liability itself to cover outsourcing.”® Even if
the legal challenges for such arguments are many, from a technical govern-
ance perspective this would not seem unreasonable.

3.3. A private law duty to govern users?

As explained in Section 2, the concept of a ‘value chain’ is much broader than
just a ‘supply chain’, including, in particular, a focus on how users use and
dispose of products. The concept of a user is challenging because many
users are, in fact, producers: Countless products and services are necessarily
integrated into the value chains of practically any product, with value chains

8 Morgan (n 48).

88 Danish Supreme Court (Hgjesteret), case U.2019.3968H, decided 4 September 2019.

89 Compare, eg, Morgan (n 48); Bo von Eyben and Helle Isager, Laerebog i Erstatningsret (DJ@F Forlag
2019), chapter 7.

% For some reflections Morgan (n 48); Eyben and Isager (n 89).
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consequently interlapping in complex ways so that the end-user of one value
chain may simultaneously be a supplier in another value chain. Going
further, end users may use products partly as consumers and partly as pro-
ducers, for example where a private person operates a micro-enterprise from
their home and uses the same product in both their private life and business.

Suppose, then, that the user is akin to a consumer: an actor primarily
using a product for their own personal use. Many aspects of a producer’s
responsibility over how products are used are treated under the now-estab-
lished legal figure of product liability.”" Product liability regimes generally
apply whether or not users have a direct contractual connection to the
chain of sales. This general group of users, for example family members or
visitors of someone who has purchased a product, in many cases constitute
an exponentially larger group of actors than those who strictly speaking
acquired the product through purchase, lease, or otherwise. By now the
debate on the respective responsibilities of users and producers for the
safe use of products is well over a century long, but generally a comparatively
strict responsibility is placed on producers to ensure that products are safe.

This is to a large part due to producers being able to govern not only pro-
duction itself but also how users understand and use products. This can take
place, for example, through branding, marketing, instructions, and other
information that gives users ideas of how a product can or should be used.
Thus, for example, Prosser sees the 1966 Henningsen ruling emphasising a
producer’s possibilities for controlling how products are made and used
and also losses related to such use, with ‘modern marketing conditions’ as
a key justification for imposing on a producer strictish, contract-like liability
without regard to how a particular user acquired the product:

... the burden of losses consequent upon use of defective articles is borne by
those who are in a position to either control the danger or make an equitable
distribution of the losses when they do occur ... Accordingly, we hold that
under modern marketing conditions, when a manufacturer puts a new auto-
mobile in the stream of trade and promotes its purchase by the public, an
implied warranty that it is reasonably suitable for use as such accompanies
it into the hands of the ultimate purchaser. Absence of agency between the
manufacturer and the dealer who makes the ultimate sale is immaterial.”?

Through marketing and related techniques, producers have for long
extended governance to how users use products. This also implies a respon-
sibility towards third parties harmed by users. Two extreme cases might be
mentioned by way of example. One is related to the aggressive marketing
of guns, which contributed to a major settlement between families of

1 For some overviews, see Jane Stapleton, Product Liability (Butterworths, 1994); Simon Whittaker (ed),
The Development of Product Liability (Cambridge University Press, 2010).
92 Henningsen v. Bloomfield Motors, Inc., 82 NJ. 358, 161 A.2d 69 (1960), as cited by Prosser (n 73).
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victims of a mass shooter and a gun company following the Sandy Hooks
school shooting.”> Another is related to an oil company’s responsibility for
emissions arising out of how users use its products.94 At the same time, tech-
nologies of user governance are developing at a rapid pace. The real-time
monitoring of how a product is used may be integrated into diverse products
through the internet of things.”> Such information on how users use pro-
ducts can, then, be used for calibrating product designs, marketing, and
even real-time updates on how a product can be used. Again, from this per-
spective attributing responsibility for how users use products on producers
seems reasonable.

A somewhat different scenario takes place on digital platforms. Platform
operators have power to govern and monitor countless transactions between
users.”® Mirroring questions on the governance of outsourcing, at the one
end of the spectrum platform operators can exercise minute control over
every detail of transactions taking place between users on digital platforms.
And even at the other end of the spectrum a platform operator has the power
to decide which actors can transact on a platform, what information on these
actors is shown, and under what terms and conditions they may enter trans-
actions. This control has been at the heart of several legal cases. For example,
the UK Supreme Court ruled that Uber’s control over certain users meant
that these could be categorised as workers instead of independent contrac-
tors.”” Such control could thus be used to justify seeing platform operators
as producers with accompanying responsibilities towards users.

There are no doubt limits to what can be expected from producers, or
platform operators, in relation to which products users acquire and how
they use them. In particular, one may raise the question of the role of the
agency of users in how they use products or undertake transactions and to
what extent this has a bearing on responsibility, and arguably even consu-
mer-type users should bear some responsibility for their actions.”® Nonethe-
less it is clear that private law in principle allows the attribution of users’
actions to producers or platform operators on the basis of their user

%3 Robert Spitzer, ‘The Sandy Hook-Remington Settlement: Consequences for Gun Policy’ (Rockefeller
Institute of Government, 21 March 2022) <https://rockinst.org/blog/the-sandy-hook-remington-
settlement-consequences-for-gun-policy/>.

9 Milieudefensie v Royal Dutch Shell, ECLI:NL:GHDHA:2024:2100 (12.11.2024). The district court’s ruling
was overturned by the appeals court, but the attribution of users’ emissions to the oil company
was generally not disputed and the appeal continues. Eg Phillip Paiement, ‘Towards a Bundle of
Duties: Shell v Milieudefensie Confirms Major Developments in Climate Change Liability’ (Verfassungs-
blog, 15 November 2024) <https://verfassungsblog.de/shell-milieudefensie-climate-obligations/>
accessed 4 April 2025.

9 Hill (n 31); Rimmer (n 32).

9 Salminen and others (n 35).

97 Uber BV v. Aslam [2021] UKSC 5. For discussion eg Jeremias Adams-Prassl, ‘Uber BV v Aslam : “[W]Ork
Relations ... Cannot Safely Be Left to Contractual Regulation™ (2022) 51 Industrial Law Journal 955.

98 Lyn Tjon Soei Len, ‘Hermeneutical Injustice, Contract Law, and Global Value Chains’ (2020) 16 Euro-
pean Review of Contract Law 138.
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governance capabilities. This certainly applies when users are consumers or
smaller contractors. It potentially also applies to further types of actors such
as major companies. For example, value-chain-wide emissions counting
schemes and related legal cases, while under constant development, for
now do not seem to differentiate between categories of users when attribut-
ing user emissions to specific companies.99

3.4. A private law duty to govern the systemic impacts of global
value chains?

The final actor-constellation taken up here relates to the systemic impacts of
entire value chains. These systemic impacts may harm actors even further
removed from the value chain than actors directly harmed by users or sup-
pliers. Value chains can be large enough to have global systemic impacts by
contributing to, for example, biodiversity loss, ozone layer destruction, or
CO2 emissions, and the consequences of such harms can similarly be
global. Thus a value chain that exists entirely on one side of the globe can
cause damage that arises on the other side of the globe, with harm being
caused to actors having no direct connection to any part of the value
chain save for through the damage caused by it.

Arguably such harms should be dealt with on an international level. The
Montreal Protocol on Substances that Deplete the Ozone Layer is a classic
example of international co-operation to end such harm.'® Currently,
however, the political impasse of for example climate action has not, at
least yet, led to similar success for the Paris Agreement under the United
Nations Framework Convention on Climate Change. This turns eyes on
private litigation.

Return once more to the example of climate change litigation. Following
notions of value chain governance, such litigation builds on the idea that
certain companies, typically major energy producers, have an outsize
impact on global greenhouse gas emissions and thus also climate change.
This has led to claims against such companies for damage caused by their
contribution to climate change. Such claims are inherently problematic
due to evolving causal narratives of climate change, but two challenges can
be raised in particular.'®" One is the diffuse nature of causing greenhouse
gas emissions: we all contribute to climate change together. Another is the
diffuse nature of damages, with climate change impacting different regions
in different ways.

9 Greenhouse Gas Protocol (n 22).

19 Montreal Protocol on Substances that Deplete the Ozone Layer. Concluded at Montreal on 16 Sep-
tember 1987.

197 Eg Martin Spitzer and Bernhard Burtscher, ‘Liability for Climate Change: Cases, Challenges and Con-
cepts’ (2017) Journal of European Tort Law 137.
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The first problem is perhaps the greater one. As discussed in Section
3.3, there are crucial agency problems in attributing the actions of
entire value chains to specific companies. And even if we attribute the
emissions of entire value chains, including for example the emissions of
users, to certain companies, there are still a major number of companies
that together contribute to climate change through their combined value
chain emissions. How could liability in practice be fairly attributed
between these actors? Market-share liability and joint-and-several liab-
ility offer two approaches, but both have their respective problems.'*?
The first does not easily provide full compensation for suffered damage
to the tort-sufferer, while the second may result in problems in relation
to claims of recourse between companies if one or several of these
cannot be reached for example due to regulatory differences in their
respective jurisdictions. Again, in many ways an international solution
focused on, for example, compensation funds or insurance schemes
might be optimal instead, but such solutions face major problems in the
current international political economy.

Such challenges, however, do not change the basic picture. We can attri-
bute historical and current emissions to specific companies, and there clearly
exists some kind of duty for private companies to mitigate their value chain
emissions.'”> How this duty will eventually play out in practical litigation is
another question.

Similar problems are inherent in all global systemic problems, such as any
significant value-chain contributions to transgressing any of the planetary
boundaries. Despite the rapid development of private litigation, there is no
clear pathway for developing such liability. Some slim consolation may
come in the form of historical precedent. As the New Zealand Supreme
Court has noted, a need for radically recalibrating private law to match
societal change may be seen in the period of industrialisation from the
mid-19th to the mid-20th centuries, and a similar, if not more radical, reca-
libration may be necessary in light of the global harms of our time.'** Among
other things, legal developments during industrialisation gave rise to a pro-
ducer’s liability towards an indeterminate mass of users potentially far
removed from the producer. Similar arguments are being made in relation
to climate change related damages, and potential solutions are being tested
in litigation and, increasingly, taken seriously by courts, even if the exact
contours of related private law duties are still in the future.

192 salminen, Rajavuori, and Viljanen (n 9).

193 Eg Paiement (n 94).

194 Smith v Fonterra Co-Operative Group Ltd [2024] NZSC 5, §§ 156-7. For discussion eg Sam Bookman,
‘Smith v Fonterra and the Climatisation of Tort Law’ [2024] Modern Law Review.
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3.5. Governance as an explanation for the inroads of private law
into global value chains?

With this very limited exercise I hope to have shown that diverse local and
global impacts of value chains could, in theory at least, already be tackled by
private law even without further legislative support. These impacts cover, for
example, employees harmed by unsafe working conditions at supplier facili-
ties, community members harmed by environmental damage from supplier
operations, harm caused by users of products, and harm caused to users
suffering from oppressive contract terms on digital platforms. In the
extreme, they may also cover harm related to the global impacts of entire
value chains, such as climate change and biosphere loss.

Such harms are, from a traditional legal perspective, typically attribu-
ted to, respectively, suppliers potentially far removed from producers in
supply chains, users potentially far removed from producers by way of
chains of distribution, or platform users contractually removed from plat-
form operators. In the extreme, such harms may have no direct connec-
tion to any part of a particular value chain except through a
contribution to damage, as in relation to an energy producer contributing
via its entire value chain to the effects of climate change on the other side
of the globe.

Now, instead, it seems possible to attribute such harms to the firm best
capable of governing them. This can be the actor most proximate to the
harm. But it can also be a firm that is not the value chain entity most prox-
imate to the harm, but rather strategically positioned in the value chain so
that it has practical possibilities for mitigating the harm. Instead of structural
proximity, focus would instead be on governance capability. In some cases,
the two approaches overlap, but not necessarily. If they do not overlap, an
argument can be made that the actor better positioned to mitigate damage
should be responsible no matter how close or far from the harm that actor
is.'% In such cases the implicated actors could potentially have rights of
recourse towards one another. Diverse arguments can be made regarding
the distribution of responsibility among network actors.'’® Any approach,
however, that entails practical challenges in relation to victims’ rights and
remediation is inherently problematic, and any optimal network-internal
distribution should only be used for deciding the extent of rights of recourse
within the value chain.

195 Gee, eg, the arguments made by van Dam, even if these focus on corporate group structures. van
Dam (n 59). More generally, see the UNGPs, OECD GMEs, and transnational sustainability laws in
general, typically emphasising the role of key firms in value chain governance. Salminen and Raja-
vuori (n 64).

19 For discussion, see John Quinn and Rénan Condon, Beyond the Individual-Company: From Corporate
Social Responsibilities to Corporate Social Liability, in this issue.
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I do not want to paint a rosy picture of value chain related litigation. In
practice, the situation is extremely complex. The above exercise is very eclec-
tic and limited from a jurisdictional perspective. In many jurisdictions, many
of the claims discussed above may remain foreign even if there is basic inter-
national consensus, underscored by the UNGPs, that such approaches
should be embraced globally.

Even in the jurisdictions from which the cases discussed above stem from
the theoretical possibility of such claims does not mean that they are in prac-
tice easy or always even feasible. Claims on some grounds and in some actor-
constellations, such as in relation to liability for certain kinds of damage
caused by suppliers, have been tested more and with some success. Claims
on other grounds and in other actor constellations, such as liability in
relation to the climate change impact of an entire value chain, have been
tested much less and remain in many ways theoretical even if the interest
of courts has been piqued.

A particular problem seems to be related to the trigger of any fault-
based liability, or what kind of information would trigger a duty to mitigate
harm in a value chain. This could be solved through legislation and,
for example, the EU’s Omnibus proposal uses the concept of plausible
information as a trigger for a duty of due diligence. However, it would
seem possible to base such a duty on our developing knowledge of ‘red
flags’, or indicators of danger based on common knowledge, as under
Begum v Maran. Eventually it might be possible to go even further and
draw from stricter forms of liability justified through the governance
capabilities of firms, perhaps similarly to product or vicarious liability. But
there is an extremely long way to go to provide more exact contours to
any such liability.

Going beyond substantive challenges, several procedural problems also
plague the kind of transnational remediation intrinsic in value chain
related cases. For just one example, there is no clear approach to questions
such as applicable forum and law in value chain related litigation that
spans multiple jurisdictions.'’” This in turn exacerbates other procedural
issues, such as costs allocation, rights of representation, evidencing pro-
cedures, applicability of limitation periods, and so on. Such questions are
beyond the scope of this paper, but it would seem that some kind of transna-
tional approach to remediation would be necessary.'*®

Notwithstanding these major substantive and procedural challenges, the
fact that the precursive description above can be made in the first place is
a far cry from earlier understandings of the limits of private law. The

197 salminen and Rajavuori (n 52).
198 Juho Saloranta, Continuously Developing Human Rights Due Diligence: Operationalizing Access to
Remedy—Impediments and Opportunities (Turun yliopisto 2024).
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possibility of such value chain related claims would seem to make moot any
explanation of private law focused on, for example, structural information on
the proximity of an actor to damage. This would mean that in order for any
theoretical justification of private law to have adequate explanatory force, it
would have to match the practical potential of law. That justification might
be found in governability, or the practical governance capabilities of actors in
relation to mitigating harms in complex production structures.

Such a justification might be seen as implicit in earlier theories of tort,
from corrective justice to wealth maximisation and enterprise liability.
However, even if there is nothing necessarily new to this, as witnessed for
example by continuing debates around vicarious liability, product
liability, and non-delegable duties, such theories do not seem to have expli-
citly tackled the question of governance.'” Firms clearly have a major
impact on global production through advanced mechanisms of governance.
Global production entities, in turn, have a major impact on local and global
harms. The extent of governance capabilities would seem like a reasonable
measure of the extent of any corresponding responsibility, whether in
terms of a duty of care or otherwise, to ensure that the production networks
a firm can govern do not harm others. More research on the topic is no doubt
necessary to formulate clearer duties and corresponding theoretical justifica-
tions for a legal phenomenon that seems real enough.

4. A private law for the technocene

In this article, I have looked at technologies of governing value chains and
the impact such technologies may have on private law liability for value
chain related harms. Advanced governance technologies already provide
firms with the power to see and govern value chain related harms. These
range from harms along the value chain, such as those caused by specific sup-
pliers, distributors, or users, to the overall global impact of a specific value
chain, such as the greenhouse gas emissions of an entire value chain. With
the continuing digitalisation of production flows through the internet of
things and the coupling of these flows to AI-models, capabilities of oversight
and governance are developing at a breakneck pace. They are also becoming
available to increasing amounts of companies and, eventually, even to private
individuals.

Private law seems hesitant to match the governance capabilities of firms
with corresponding legal obligations. However, the precursive legal overview
presented above shows that private law is also ready to hear, and in several
cases has already accepted, arguments for imposing liability for value chain

199 For the application of diverse theories in the related field of product liability, see Stapleton (n 91).
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related harms based on the governance capabilities of firms. Importantly, this
can take place not only in relation to an actor most proximate to the harm in
the value chain, such as a supplier or user. It can also take place in relation to
another actor that is structurally removed from the harm in the value chain
but, at the same time, best positioned within the value chain to govern the
harm, such as a firm that occupies a central node in the value chain that
gives it governance capabilities over the whole.

My hypothesis is that this gives rise to liability based more on the govern-
ance capabilities of actors rather than any formal structural criteria on an
actor’s position in the value chain in relation to harm. This, in turn,
means that we are heading towards a private law where actors may be
held liable for harm if they are in a position to govern and mitigate such
damage even when they, from a formalistic legal-structural perspective, are
far removed from the damage by way of, for example, chains of suppliers,
users, or, in extreme cases, even have no legal-structural connection
beyond contributing to the damage itself, such as in the case of a value
chain’s combined emissions contributing to damage on the other side of
the globe.

The concept of technocene helps us highlight the novel technological
agencies, such as global value chains, that are central to modern production
and that have corresponding concrete impacts on human and other life on
our planet. Arguably, a private law for the technocene must make visible
these connections between novel technological agencies and the harms
they contribute to and could mitigate. While more research is needed to
develop and systematise any reading of private law focused on such govern-
ance capabilities, the hypothesis of liability based on governance capabilities
seems intuitive. Not imposing such liability would mean that potential tort-
feasors could simply choose not to see what damages they cause, unless of
course the lack of liability would be explicitly motivated through the impo-
sition of novel statutory defences and justified politically.

In any case, not explicitly recognising on the level of private law the visi-
bility over global production granted by technological agency would consti-
tute a major chasm between social and legal realities, risking private law lose
its societal relevance. Today’s technological agency means that we are far
removed from the world where Hayek wrote that responsibility should be
assigned to persons ‘only to such effects of his conduct that it is humanly
possible to see’.!'” With modern technological agency, it is very possible to
see one’s impact on humanity and the Earth system in unprecedented
detail, and any notion of private freedom, or rights and obligations,

1% Friedrich August Hayek and Ronald Hamowy, The Constitution of Liberty: The Definitive Edition (Uni-
versity of Chicago press, 2011) 166-167.
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should thus be coupled with responsibility for the global effects of the use of
such freedom.
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