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gence, operation and impact of such ‘transnational sustainability laws’ have already been extensively
analysed, their legal operability remains poorly understood. This a significant omission because
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proxies for a legally-operative framework that better delineates the emerging law of global value
chains. Thus, our analysis contributes to growing literature on the potential and limits of transnational
sustainability laws as well as to the development of nascent ‘global value chain law’.
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lI. Introduction

Several states have enacted laws pertaining to the social and environmental impacts of globalized
production over the last decade. A range of recent statutes in the European Union, the United States
and Australia, for example, require companies to report on the nature and scope of their operations,
their global supply chains and the impacts they have on issues such as transnational corruption,
trade in conflict minerals and human rights or sustainability more generally. These hard ‘transna-
tional sustainability laws’ have generated active academic and policy discussion in recent years,
but their legal operability remains poorly understood.! Which companies and sectors are covered,
and why? What kind of legal registers are used in regulation: accounting, corporate law, contract
law, criminal law or something else? What is the content of obligations? To what extent do the
obligations set out in the statutes extend to multiple tiers of subsidiaries and suppliers? This
omission of a fine-grained legal conceptualization is understandable because we are dealing with
a new form of geographically and organizationally fragmented production—global value chains.?

Even though global value chains have been at the centre of immense scholarly attention in
recent years, law has yet to conceptualize them in a meaningful way.> While there is momentum
towards developing a ‘law of global value chains’ that spans public international law, private
governance, soft law and court-led doctrinal developments of private law,* the contribution of
transnational sustainability laws is extremely significant because they provide authoritative exam-
ples of how national legislators are vying to conceptualize global value chains through local hard
laws. As such, a more nuanced view on the legal definitions and mechanisms that sustainability
laws utilize can directly help in developing the state-of-the-art of how global value chains can be
legally conceptualized. In view of this, we submit that a more comprehensive understanding of
transnational sustainability laws’ legal operability is needed for analysing their effectiveness,
potential improvements and significance for regulation of global value chain capitalism more
generally.

1. We use the term ‘transnational sustainability law’ deliberately as a descriptive short-hand that covers various types of
instruments aimed at directly regulating the governance of social and environmental sustainability in transnational
production networks, i.e. global value chains. We acknowledge that other terms are also used in this context, but in our
view ‘transnational sustainability law’ better catches the current plurality of the examined national instruments, their
geographical reach and their likely future trajectory. We also acknowledge that ‘transnational sustainability law’ has
already been used to refer to transnational private ordering in relation to sustainability regulation. However, we posit that
private ordering, soft law, and the recent rise of hard transnational sustainability laws are all part of an intertwined
development related to the regulation of transnational production and thus all merit reference as transnational sus-
tainability laws. This approach is discussed in more detail in Section 2.

2. Concepts such as ‘value chain’, ‘supply chain’ and ‘commodity chain’ can all be used to describe the fragmentation of
production. While they may be used interchangeably, they stem from different research traditions and thus entail also
differences in approach and nuance. We use the term ‘value chain’ due to its conceptual openness and the descriptive
potential of the analytical governance typology of the so-called Global Value Chain theory. For a genealogy, see J. Bair,
‘Global Commodity Chains: Genealogy and Review’, in J. Bair (ed.), Frontiers of Commodity Chain Research (Stanford
University Press, 2009), p. 1-34. For a broad overview, see G. Gereffi, ‘Global Value Chains in a Post-Washington
Consensus World’, 21 Review of International Political Economy (2014), p. 9-37.

3. IGLP Law and Global Production Working Group, ‘The Role of Law in Global Value Chains: A Research Manifesto’, 4
London Review of International Law (2016), p. 57-79.

4. E.g. G. Holly, L. Smit and R. McCorquodale, ‘Making Sense of Managing Human Rights Issues in Supply Chains’,
British Institute of International and Comparative Law (2018), https://www.biicl.org/documents/1939_making sense_
of _managing_human_rights_issues_in_supply_chains_-_2018_report_and_analysis_-_full_text.pdf?.


https://www.biicl.org/documents/1939_making_sense_of_managing_human_rights_issues_in_supply_chains_-_2018_report_and_analysis_-_full_text.pdf?
https://www.biicl.org/documents/1939_making_sense_of_managing_human_rights_issues_in_supply_chains_-_2018_report_and_analysis_-_full_text.pdf?
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Against this backdrop, this article has two interconnected aims. First, it seeks to deploy a
detailed comparison of recent transnational sustainability laws by isolating their most significant
legal concepts. Second, it seeks to develop a conceptual framework to better analyse and harness
these laws’ developmental potential regardless of e.g. their geographical origin or material focus.
Based on the plurality of legal concepts used in current transnational sustainability laws, the
analytical framework interrogates how sustainability laws conceptualize 1) global value chains
as their regulatory object; 2) lead firms as their regulatory subject; and 3) adequate value chain
governance as their regulatory ideal. By analysing how transnational sustainability laws concep-
tualize the value chain, the lead firm and adequate value chain governance, we argue, these novel
national instruments emerge as proxies for a legally-operative framework that helps better deline-
ate the emerging law of global value chains. While the analysis contributes primarily to growing
legal scholarship on the potential and limits of transnational sustainability laws as well as the
development of a nascent ‘global value chain law’, our analytical framework may also have uses
across a range of disciplines, including global value chain theory, political economy and sustain-
ability science, for example by providing enhanced conceptualizations of value chains and their
governance grounded in legal research and practice.

The article is structured as follows. Section 2 introduces transnational sustainability laws and
frames the technological, organizational and legal developments that have given rise to today’s
global value chain capitalism. In particular, the section highlights the foundational role of lead
firms and their governance efforts for structuring and governing production organized through
global value chains. Section 3 presents a brief overview of previous research on transnational
sustainability laws and a comparison of national instruments. The Section then proceeds to deploy
an analytical framework to help understand how the sustainability laws relate to one another and
how they construct legally-operative conceptualizations of global value chains and their govern-
ance by lead firms. This heuristic device, we conclude in Section 4, enables a more nuanced
analysis of the legal frameworks that undergird and structure global production and also provides
a state-of-the-art of current regulation on value chain governance for future reference and
developments.

2. Transnational sustainability laws and global value chains

This section discusses the emergence of transnational sustainability laws as the most recent
symptom of fundamental changes in global production. First, the section introduces transnational
sustainability laws and their basic operating logic. Using these laws as a narrative device, the
section then briefly recounts the historical emergence of global value chains as a result of tech-
nological, organizational and legal developments. Finally, the section illustrates the techniques of
regulating global value chain governance. Through this historical contextualization we hope to
show that any approach to regulating global value chains must focus on conceptualizing global
value chains (i.e. the regulatory object), lead firms (i.e. the regulatory subject), and adequate value
chain governance (i.e. the ideal that regulation tries to achieve).

5. B. Reinke and P. Zumbansen, ‘Transnational Liability Regimes in Contract, Tort and Corporate Law: Comparative
Observations on “Global Supply Chain Liability”’, SSRN (2019), https://ssrn.com/abstract=3312916, p. 4-5.


https://ssrn.com/abstract=3312916
https://ssrn.com/abstract=3312916
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A. Introducing transnational sustainability laws

Over the last decade, several statutes focused on regulating the governance of social and environ-
mental impacts of transnational production have been enacted on state, federal and regional levels
around the world. Ranging from the Californian 2010 Transparency in Supply Chains Act (‘Cali-
fornia Transparency Act’)® to the French 2017 loi relative au devoir de vigilance des sociétés
meres et des entreprises donneuses d’ordre (law on a duty of care for parent and buyer companies;
‘loi vigilance’)” and to the EU Conflict Mineral Regulation (‘EU CMR’) passed in 2017 but
coming into force in 2021, these laws—which we call transnational sustainability laws—form
the most recent mechanisms used to regulate the governance of social and environmental sustain-
ability of production taking place outside a specific jurisdiction.” While the term ‘transnational
sustainability law’ has already been used particularly in relation to sustainability focused private
ordering by standards and contractual mechanisms,'® our notion goes beyond this narrow defini-
tional approach. We suggest instead that ‘transnational sustainability law’ could be seen as a
hypernym for the regulation of sustainability in transnational production, be it through private
ordering, soft law, or, as is the primary focus of this paper, nationally emanating hard laws directly
aimed at regulating the transnational production structures of local actors.'" This is particularly so
because, as described in Sections 2.B and 2.C below, all three approaches are intertwined in
developing the sustainability of transnational production.

As indicated by the California Transparency Act, the French /oi vigilance and EU CMR, recent
transnational sustainability laws respond to growing awareness of adverse social, environmental,
economic and other effects of global production. In particular, the rise of hard transnational
sustainability laws represents national legislators’ efforts to prevent abuse prevalent in global
production networks by requiring a measure of responsible value chain governance from compa-
nies operating in their jurisdiction.'? In essence, such hard transnational sustainability laws are
driven by the will of some states—often home to large firms at the peak of global value chains—to

6. (US) California Transparency in Supply Chains Act of 2010 (SB 657).

7. (FR) Loino. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés meres et des entreprises donneuses
d’ordre.

8. Regulation No. 2017/821/EU of the European Parliament and of the Council of 17 May 2017 laying down supply chain
due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating from
conflict-affected and high-risk areas, [2017] OJ L 130/1.

9. The concept of ‘sustainability’ invites a host of conceptual criticisms, as we noted already in footnote 1. To be clear, we
use the term primarily as descriptive short-hand that, due to the material reach of the examined laws, covers both social
and environmental impacts of global production and thus yields a more complete picture than terms such as corporate
social responsibility, see B. Sheehy, ‘Defining CSR: Problems and Solutions’, 131 Journal of Business Ethics (2014),
p. 625-648. In general, we refer to the model of planetary boundaries developed by Rockstrom et al., the social
foundation provided by the United Nations Sustainability Development Goals, and the integration of these approaches
to environmental and social sustainability through e.g. Raworth’s model of doughnut economics. These are sum-
marized in a private law context by B. Sjafjell, ‘Redefining the Corporation for a Sustainable New Economy’, 45
Journal of Law and Society (2018), p. 29-45.

10. See especially P. Paiement, Transnational Sustainability Laws (Cambridge University Press, 2017).

11. Thus for us the term ‘transnational’ encompasses all the three categories discussed for example in T. Dietz, Global
Order Beyond Law (Hart, 2014), which comprise the transnational application of national laws in accordance with
private international law, transnational legal principles and transnational private ordering.

12. See e.g. the chronology behind the EU conflict mineral regulation, stretching over three decades as described in L.
Partzsch, ‘The New EU Conflict Minerals Regulation: Normative Power in International Relations?’, 9 Global Policy
(2018), p. 479-488.
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shine light on the reality of transnational production.'> While these laws have antecedents, for
example, in the US 1977 Foreign Corrupt Practices Act (‘FCPA’) and several unsuccessful
attempts at passing similar laws around the turn of the millennium,'* on the whole they have come
to their own only with the most recent wave of regulation.

Hard transnational sustainability laws have been enacted at an increasing pace starting in 2010,
when three separate laws were passed. In addition to the California Transparency Act, Section
1502 of the US federal Dodd-Frank Act, which contains detailed provisions on conflict mineral
supply chains, and the UK Bribery Act, which establishes a duty for commercial organizations
carrying on a business in Britain to verify that there is no corruption in their supply chain, were
enacted in 2010."

Similar, thematically narrow transnational sustainability laws have been enacted around the
world since 2010. Another UK law, the UK Modern Slavery Act 2015,16 resembles the earlier
California Transparency Act in its focus on human trafficking and exploitation in global value
chains, as do the recently passed Australia Modern Slavery Act 2018'7 and New South Wales
(‘NSW’) Modern Slavery Act 2018."® In a similar vein, the most recent transnational sustainability
law, the Dutch Wet zorgplicht kinderarbeid (‘duty of care in relation to child labour’) from May
2019, covers child labour in international production chains.'® The scope of the most recent
regional instrument, the EU CMR, is limited to conflict mineral supply chains. At first sight, the
main commonality between these transnational sustainability laws is their limited material scope:
They focus on specific issues such as corruption, human trafficking or conflict minerals.

In addition to narrow, thematically-oriented laws, more extensive transnational sustainability
laws have started to emerge over the past few years. Perhaps the most significant such law is the
2017 French loi vigilance, which requires large companies to extensively map the impacts of their
value chains on fundamental rights, human rights and the environment. Another similar, materially
broad proposal for a transnational sustainability law was drafted and extensively debated by the
Swiss parliament though its political trajectory is now uncertain.*® Finally, the most comprehen-
sive regional law, the 2014 EU Non-Financial Reporting Directive (‘EU NFRD’), covers a broad
material range spanning from corruption to environmental protection and human rights.*!

13. G. Sarfaty, ‘Shining Light on Global Supply Chains’, 56 Harvard International Law Journal (2015), p. 419—463.

14. C. van Dam, ‘Tort Law and Human Rights: Brothers in Arms On the Role of Tort Law in the Area of Business and
Human Rights’, 2 Journal of European Tort Law (2011), p. 221-254, 226-227.

15. (UK) Bribery Act 2010 c. 23.

16. (UK) Modern Slavery Act 2015 c. 30.

17. (AUS) Modern Slavery Act 2018, No. 153, 2018.

18. (AUS) NSW Modern Slavery Act 2018 No 30.

19. (NL) Voorstel van wet van het lid Van Laar houdende de invoering van een zorgplicht ter voorkoming van de levering
van goederen en diensten die met behulp van kinderarbeid tot stand zijn gekomen (34 506). The bill was passed in the
Senate on 14 May 2019, but it has not yet been transformed to law, Eerste Kamer, ‘Stemming Wet zorgplicht kin-
derarbeid’, Eerste Kamer (2019), https://www.eerstekamer.nl/verslagdeel/20190514/wet_zorgplicht_kinderarbeid.

20. Throughout this paper, we will refer to the proposal as embodied in Nationalrat (Schweiz), ‘Zusatzbericht der Kommission
fir Rechtsfragen vom 18. Mai 2018 zu den Antragen der Kommission fiir einen indirekten Gegenentwurf zur Volksini-
tiative “Fiir Verantwortungsvolle Unternehmen — Zum Schutz von Mensch und Umwelt” im Rahmen der Revision des
Aktenrechts’, Nationalrat (2018), https://www.parlament.ch/centers/kb/Documents/2016/Kommissionsbericht RK-
N_16.077_2018-05-18.pdf.

21. Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Directive 2013/34/
EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups, [2014]
OJ L 330/1.


https://www.eerstekamer.nl/verslagdeel/20190514/wet_zorgplicht_kinderarbeid
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Regardless of their varied chronology, heterogenous regional backgrounds and diverging focus
areas, transnational sustainability laws share several important commonalities. Most importantly,
they purport to make companies identify and mitigate their transnational operations’ adverse social
impacts. In doing so, legislators generally assign large firms with duties to evaluate the social,
human rights, environmental and other risks of their operations and require public disclosure of
adopted risk prevention mechanisms. These laws, many argue, constitute ‘historic’ steps to
improve ‘corporate accountability’ and to make ‘globalization work for all’.*?

B. Transnational sustainability laws as symptoms of global value chain capitalism

The recent proliferation of transnational sustainability laws is not a coincidence. Instead, their
emergence responds to fundamental changes in the organization of production and the liability
deficits it has prompted. Transnational sustainability laws, among other contemporary attempts to
regulate and conceptualize the new logic of production, need to be understood against this broad
frame as symptoms of global value chain capitalism.

The transformation of production has long historical roots. Over the last two hundred or so years
the logic of commerce has gone through major shifts that Baldwin has called ‘unbundlings of
globalization’.>* The first unbundling started in the 19th century when new transport technologies
enabled the global distribution of goods. This in turn enabled centralized mass production, the
comparative advantage of which was based on locating central phases of production, such as
design and manufacturing, under the roof of a centralized production bureaucracy. The centralized
mass production model began to erode during the 20th century with the second unbundling of
globalization that came by when new communications technologies enabled the increasingly
detailed control of production over distances.>* This resulted in a second fundamental shift in
production: companies could now focus on their more value producing ‘core competences’, such
as product development, marketing and intellectual property governance, while outsourcing less
value-producing aspects of production, such as component development and manufacturing.*>

Law has had a profound, but comparatively unrecognized, role in this shift.?® The development
of trade and investment law through international treaties, for example, has facilitated the global
fragmentation of production by removing obstacles to the free movement of goods, services and
capital. An even greater role is played by the development of the basic organizational structures of
private law—contract and corporation. These two quintessential private law institutions have made
possible the limiting of liability for production related contingencies and thus contributed to the
organizational fragmentation of value chains.

The result of these technological, economic and legal developments is a globally criss-crossing
network where several actors, connected through corporate and contractual relationships, are
intertwined to produce products and services. These geographically and organizationally

22. S. Cossart, J. Chaplier and T. de Lomenie, ‘“The French Law on Duty of Care: A Historic Step Towards Making
Globalization Work for All’, 2 Business and Human Rights Journal (2017), p. 317-323.

23. R. Baldwin, ‘Trade And Industrialisation After Globalisation’s 2nd Unbundling: How Building And Joining A Supply
Chain Are Different And Why It Matters’, National Bureau of Economic Research (2011), http://www.nber.org/
papers/w17716.pdf.

24. Ibid.

25. C. Prahalad and G. Hamel, ‘The Core Competence of the Corporation’, 68 Harvard Business Review (1990), p. 79-91.

26. IGLP, 4 London Review of International Law (2016).


http://www.nber.org/papers/w17716.pdf
http://www.nber.org/papers/w17716.pdf
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fragmented networks constitute global value chains. Their effective utilization is central to not
only the success of individual companies but also for the development of national and global
economies.”’

In practice, the efficiency of global value chains hinges on effective control over geographically and
organizationally dispersed production, thus emphasising the role of lead firms.*® A lead firm is the
actor most centrally engaged in the governance of a product or service, for example by owning a brand
and related intellectual property rights, by designing the product or service, marketing it and making
decisions over how different aspects of production are organized: in-house, within the corporate group,
or by outsourcing to external suppliers. Lead firms undertake value chain governance for multiple
reasons, such as guaranteeing product quality, compliance with target market regulations, value-chain-
wide cost management or research and development.”” Governance may also be implemented in
several different ways. At one end of the spectrum the lead firm may view a value chain almost as
a single entity, effectively governed as a seamless whole despite contractual and corporate bound-
aries.>® Even at the other end of the spectrum a lead firm has at minimum made a choice over whether
production is outsourced or not and, in case of the latter, to whom it is outsourced.

Overall, the shifts in global production have been drastic. Already in 2013 it was estimated that
about 80% of world trade took place in such value chains organized through corporate and con-
tractual structures.’’ Thus, contemporary forms of economic production are, to a great extent,
species of global value chain capitalism. Transnational sustainability laws have emerged as
national responses to these fundamental and still-continuing changes.

C. Regulating global value chain governance

Transnational sustainability laws are one of the most recent attempts to regulate global value chain
capitalism. They put forward a sustainable governance model that seeks to identify and mitigate
adverse environmental, social and human rights impacts inherent in global value chains. In doing
so, hard transnational sustainability laws constitute a new type of regulatory intervention that
extends a state’s control more directly over production that takes place outside its traditional
jurisdiction. Such an approach stands in marked contrast to earlier national models that either
focused on production taking place within a jurisdiction or tackled production indirectly by setting
standards on imported goods.

The regulatory intervention that transnational sustainability laws purport arises from liability
deficits inherent in organizationally and geographically fragmented production. On the one hand,
organizational fragmentation has multiplied the number of potential liability subjects, thus raising
the question of whether a lead firm should be liable for aspects of production that it has decided to
outsource to suppliers or subsidiaries. This may lead to the different treatment of value chain actors

27. G. Gereffi, 21 Review of International Political Economy (2014).

28. For one typology of lead firms, see G. Gereffi, ‘Shifting Governance Structures in Global Commodity Chains, With
Special Reference to the Internet’, 44 American Behavioral Scientist (2001), p. 1616-1637.

29. J. Salminen, ‘From Product Liability to Production Liability: Modelling a Response to the Liability Deficit of Global
Value Chains on Historical Transformations of Production’, 23 Competition and Change (2019), p. 420—438.

30. P. Kajiiter and H. Kulmala, ‘Open-Book Accounting in Networks: Potential Achievements and Reasons for Failures’,
16 Management Accounting Research (2005), p. 179-204, 186-190.

31. UNCTAD, ‘World Investment Report’, UNCTAD (2013), https://unctad.org/en/PublicationsLibrary/wir2013_en.pdf,
XXil.


https://unctad.org/en/PublicationsLibrary/wir2013_en.pdf
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already within a jurisdiction, for example on the basis of size, sector or nature of business.*> On the
other hand, fragmentation has become more pronounced in transnational settings where value
chain actors are located in different jurisdictions. To a great extent, this is a feature of global
value chain capitalism as the comparative advantage of fragmented production may stem not only
from specialization and geographical differences but also from regulatory discrepancies in labour,
environmental and tax regimes between jurisdictions.®® As a result of these two features, there are
severe gaps—Iliability deficits—in the legal coverage of global value chains.

Transnational sustainability laws try to navigate geographically and organizationally fragmen-
ted production by regulating how lead firms govern transnational production. This is natural
because lead firms are the drivers behind value chains and responsible for choices related to their
structure and governance. Lead firm responsibility for how they organize their production has also
been at the core of previous attempts to regulate value chains, and various strands of national
legislation already provide several examples of remedies by which lead firms can be held accoun-
table for other actors in their value chains.

In many European states, for example, lead firms are required to undertake due diligence to
ensure that other value chain actors, such as suppliers or subcontractors, abide by relevant labour
and social security regulations, with repercussions ranging from penalties to joint liability.** In
some jurisdictions environmental law may enable holding lead firms liable for harm caused by
their suppliers or subsidiaries.>> A further and comparatively wide-spread example is product
liability, under which lead firms can generally be held liable for harm caused to users of defective
goods whether or not the user acquired the good from the lead firm and irrespective of whether the
lead firm itself had manufactured the good or outsourced production.>® These approaches, how-
ever, are primarily focused on the effects of fragmentation in a national context.

Another prominent regulatory strategy has focused on the qualities of products. As an example,
national legislators have an interest to ensure that products produced in global value chains fulfil
local health, safety, environmental and other requirements when they are brought into a jurisdic-
tion.>” Again, if a lead firm is located in another jurisdiction, the EU Product Liability Directive
places responsibility on the importer of a good.*® Such regulation clearly has a transnational effect
by requiring foreign actors to comply with target market regulations.>® These approaches do not,

32. A classic example is the outsourcing of labour to labour hire firms, which may affect the applicability of both public
labour regulation and private collective agreements. D. Weil, The Fissured Workplace: Why Work Became So Bad for
So Many and What Can Be Done to Improve It (Harvard University Press, 2014).

33. E.g. in relation to labour, see B. Hepple, Labour Laws and Global Trade (Hart Publishing, 2005).

34. B. Kessler, A. Miiller and A. Heinen, ‘Liability in subcontracting chains: National rules and the need for a European
framework’, European Parliament (2017), http://www.europarl.europa.eu/RegData/etudes/STUD/2017/596798/
IPOL_STU(2017)596798_EN.pdf.

35. E.g. the (SE) Swedish Environmental Act (SFS 1998:808), Chapter 32 Articles 68, with a similar approach in the (FI)
Finnish Law on Compensation for Environmental Damage (737/1994), Article 7.

36. E.g. Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative
provisions of the Member States concerning liability for defective products, [1985] OJ L 210/29 (EU Product Liability
Directive). For discussion, see J. Stapleton, Product Liability (Butterworths, 1994).

37. E.g. Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on general product
safety, [2002] OJ L 11/4.

38. Article 3 of the EU Product Liability Directive.

39. D. Danielsen, ‘Local Rules and a Global Economy: An Economic Policy Perspective’, 1 Transnational Legal Theory
(2010), p. 49-115.


http://www.europarl.europa.eu/RegData/etudes/STUD/2017/596798/IPOL_STU&lpar;2017&rpar;596798_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2017/596798/IPOL_STU&lpar;2017&rpar;596798_EN.pdf
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however, typically extend for example to dangerous labour conditions or lacklustre environmental
protections in the jurisdiction where production takes place. Accordingly, qualities not directly
related to a specific imported good have traditionally been left outside the scope of regulatory
requirements in importing jurisdictions.

In the current mode of global value chain capitalism, focus on fragmentation in national
contexts or indirect transnational regulation by way of qualities of products are increasingly
deemed insufficient. While there is an emerging consensus on the need for directly regulating the
transnational mode of production in particular from the perspective of sustainability, the liability
deficits propelled by the geographical and organizational fragmentation of global value chains
have proven challenging to overcome. In part this has to do with political sensitivities, because
the direct regulation of production in other jurisdictions raises difficult questions of sovereignty,
legitimacy and participation.*® For this reason, much of the current regulation of transnational
production has been left to private actors, such as standardization and certification systems put in
place by industry, labour organizations and NGOs,*' public international law,** or some coop-
erative combination of the two.** Even though no extensive hard international regulatory infra-
structure has emerged, the mix of various transnational initiatives, including the rise of standards
and influential soft law instruments such as the UN Guiding Principles on Business and Human
Rights (GPs)** and the OECD Guidelines for Multinational Enterprises,*> has certainly approxi-
mated and coordinated international responses to recurrent labour, environmental and human
rights violations related to global production.*® This holds also for many national laws whose
intent and regulatory strategies often coincide with enhanced human rights protection by, for
instance, requiring human rights due diligence from companies.*’ Such policy diffusion not-
withstanding, the recent proliferation of hard transnational sustainability laws suggests that
regulatory focus has, in many places, started to shift from private standards and the international
level towards national law.**

40. Ibid.

41. K. Eller, ‘Private governance of global value chains from within: lessons from and for transnational law’, 8 Trans-
national Legal Theory (2017), p. 296-329; P. Paiement, Transnational Sustainability Laws.

42. O. De Schutter, ‘Towards a New Treaty on Business and Human Rights’, 1 Business and Human Rights Journal (2016),
p. 41-67.

43. K. Abbott and D. Snidal, ‘Strengthening International Regulation Through Transnational New Governance: Over-
coming the Orchestration Deficit’, 42 Vanderbilt Journal of Transnational Law (2009), p. 501-578.

44. Human Right Council (HRC), ‘Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework’, UN Doc. A/HRC/17/31 (2011).

45. OECD, ‘Guidelines for Multinational Enterprises’, OECD (2011), http://www.oecd-ilibrary.org/governance/oecd-
guidelines-for-multinational-enterprises_9789264115415-en.

46. B. Choudhury, ‘Balancing Soft and Hard Law for Business and Human Rights’, 67 International and Comparative Law
Quarterly (2018), p. 961-986.

47. M. Neglia, ‘The UNGPs—Five Years On: From Consensus to Divergence in Public Regulation on Business and
Human Rights’, 34 Netherlands Quarterly of Human Rights (2017), p. 289-317.

48. For a complementary but politically uncertain international development, see OEIGWG, ‘Legally binding instrument
to regulate, in international human rights law, the activities of transnational corporations and other Business enter-
prises’, Office of the High Commissioner of Human Rights (2018), https://www.ohchr.org/Documents/HRBodies/
HRCouncil/WGTransCorp/Session3/DraftLBI.pdf.
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3. Transnational sustainability laws: Comparison and a framework for
analysis

In this section we deploy an analytical comparison of recent transnational sustainability laws. First,
we discuss the reception of such laws in previous scholarship. Next, we present a comparison of the
eleven transnational sustainability laws introduced above. We then develop, and explain the logic
behind, our proposed three-pronged analytical framework that focuses on how transnational
sustainability laws conceptualize the objects of regulation (global value chains), the subjects of
regulation (lead firms) and the legal mechanisms and expected results of regulation (the idea of
adequate value chain governance). We proceed to apply this framework to provide an overview
of the current state-of-the-art of the legal operationalization of transnational sustainability laws.

A. Analysing transnational sustainability laws: a look at current scholarship

The emergence, operation and impact of transnational sustainability laws has already spurred a
growing body of scholarship that ranges from supply chain management* to politics,*® business
ethics®' and political economy.>® Quite naturally, transnational sustainability laws have also gen-
erated considerable legal scholarship that touches on international law, EU law and human rights
as well as different strands of domestic business law, such as corporate law™ and accounting.>*
While these laws are closely embedded with the varying legal infrastructures of their home states,
their novelty and broadly consistent regulatory techniques have facilitated studies that focus on the
commonalities and differences between the national instruments. These studies generally fall into
two categories.

First, transnational sustainability laws are often positioned along thematic or regional lines.
Thus, different variations of national laws centred on modern slavery”> or conflict minerals>® have
drawn attention to evaluating the mechanisms and impacts of sector-based sustainability legisla-
tion. This type of the scholarship often uses other transnational sustainability laws and interna-
tional instruments as yardsticks against which domestic initiatives are compared.’’ Similarly,
transnational sustainability laws from the same state or region, such as the UK, are frequently

49. J. Hartmann and S. Moeller, ‘Chain Liability in Multitier Supply Chains? Responsibility Attributions for Unsustainable
Supplier Behavior’, 32 Journal of Operations Management (2014), p. 281-294.

50. G. LeBaron and A. Riithmkorf, ‘The Domestic Politics of Corporate Accountability Legislation: Struggles over the
2015 UK Modern Slavery Act’, Socio-Economic Review (2017, advance access).

51. H. Hofmann, M. Schleper and C. Blome, ‘Conflict Minerals and Supply Chain Due Diligence: An Exploratory Study of
Multi-Tier Supply Chains’, 147 Journal of Business Ethics (2018), p. 115-141.

52. G. Lebaron and J. Lister, ‘Benchmarking Global Supply Chains: The Power of the “Ethical Audit” Regime’, 41
Review of International Studies (2015), p. 905-924.

53. R. Turner, ‘Transnational Supply Chain Regulation: Extraterritorial Regulation as Corporate Law’s New Frontier’, 17
Melbourne Journal of International Law (2016), p. 188-209.

54. D. Szab6 and K. Serensen, ‘Non-Financial Reporting, CSR Frameworks and Groups of Undertakings: Application and
Consequences’, 17 Journal of Corporate Law Studies (2017), p. 137-165.

55. J. Nolan and G. Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery
Practices’, 24 Australian Journal of Human Rights (2018), p. 44—69.

56. T. Voland and S. Daly, ‘The EU Regulation on Conflict Minerals: The Way out of a Vicious Cycle?’, 52 Journal of
World Trade (2018), p. 37-63.

57. 1. Landau and S. Marshall, ‘Should Australia Be Embracing the Modern Slavery Model of Regulation?’, 46 Federal
Law Review (2018), p. 313-339.
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discussed side-by-side to analyse the causes for their varying rate of success.”® Finally, the existing
scholarship differentiates transnational sustainability laws also based on their regulatory tech-
niques such as disclosure and transparency or due diligence, often reflecting the development of
legislation over time.>

Second, the proliferation of transnational sustainability laws has also led to cross-cutting studies
that examine legal instruments across thematic planes and on multiple geographic scales. In this
category, analysis is often deployed from the broader perspective of ‘business & human rights’ and
it is usually augmented with discussion on international soft law instruments.®® Against this back-
drop, transnational sustainability laws are usually contrasted with the UN GPs or various OECD
instruments, often with a view to develop best practices for future legal instruments, for example
by recommending lawmakers to adopt more stringent due diligence obligations instead of focusing
on transparency.®’ In both cases, current analysis generally highlights the shortcomings of transna-
tional sustainability laws. Thus, existing studies discuss severe deficiencies in transparency-based
regulatory techniques,®* poor means of enforcement® and the limited impact of such laws either
on corporate conduct or consumer behaviour.®*

In sum, the proliferation of transnational sustainability laws in the developed economies over
the past decade has produced a cross-disciplinary body of scholarship that draws attention to the
various ways national lawmakers try to regulate the responsible governance of value chains. The
existing analysis highlights the significance of such laws as a legal response to major shifts in the
modes and organization of production but, at the same time, underscores the discrepancy between
their normative goals and actual effects. As the perceived shortcomings e.g. in their auditing and
enforcement regimes illustrate, further analysis of transnational sustainability laws is clearly
needed. In this exercise, we submit, more emphasis should be placed on evaluating their legal
operability.

B. Beyond current scholarship: focus on the legal operability of hard transnational
sustainability laws

While previous literature is essential in understanding the politics, techniques and limits of current
transnational sustainability laws, in our view much of their novelty and significance lies in the
legal definitions through which national lawmakers attempt to conceptualize and govern the new
logic of global production and its regulatory infrastructure. Thus, rather than replicating the

58. G. LeBaron and A. Rithmkorf, ‘Steering CSR Through Home State Regulation: A Comparison of the Impact of the UK
Bribery Act and Modern Slavery Act on Global Supply Chain Governance’, 8 Global Policy (2017), p. 15-28.

59. J. Nolan, ‘Hardening Soft Law: Are the Emerging Corporate Social Disclosure Laws Capable of Generating Sub-
stantive Compliance with Human Rights’, 15 Brazilian Journal of International Law (2018), p. 65-83.

60. R. Mares, ‘Corporate Transparency Laws: A Hollow Victory?’, 36 Netherlands Quarterly of Human Rights (2018), p.
189-213.

61. J. Martin, ‘Hiding in the Light: The Misuse of Disclosure to Advance the Business and Human Rights Agenda’, 56
Columbia Journal of Transnational Law (2018), p. 530-592.

62. G. LeBaron, J. Lister and P. Dauvergne, ‘Governing Global Supply Chain Sustainability through the Ethical Audit
Regime’, 14 Globalizations (2017), p. 958-975.

63. M. Koekkoek, A. Marx and J. Wouters, ‘Monitoring Forced Labour and Slavery in Global Supply Chains: The Case of
the California Act on Transparency in Supply Chains’, 8 Global Policy (2017), p. 522-529.

64. A. Chilton and G. Sarfaty, ‘The Limitations of Supply Chain Disclosure Regimes’, 53 Stanford Journal of Interna-
tional Law (2017), p. 1-54.
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existing approaches, our comparative analysis seeks to isolate and interrogate the most significant
legal concepts that arise from such laws. Through this exercise, we aim to unearth broader lessons
related to the legal infrastructure of global value chain governance.

The methodology through which we have selected the examined laws and conducted the com-
parative appraisal follows broadly in the tradition of functional comparison.®® In Section 2 we
suggested that transnational sustainability laws, whether in the form of private ordering, soft law
or hard law, are a response to the sustainability deficit of new transnational forms of production.
While we believe that this approach may be fruitful also for understanding other forms of sustain-
ability regulation, our comparative focus here is on hard transnational sustainability laws as defined
in Section 2. To recap, our focus is on nationally emanating hard laws that aim at directly regulating
the governance of transnational production by actors in their jurisdiction. We believe that a com-
parative analysis of these hard transnational sustainability laws will shine light on the current state of
legal conceptualization of the mode of production that they complement, i.e. global value chains.

In practice, we compare nine already-enacted hard transnational sustainability laws, one recently
passed bill and one well-developed law proposal using seven legally-relevant variables. The
laws, introduced in Section 2.A, were selected because they in diverse ways attempt to directly
regulate the sustainability governance of transnational production, which differentiates these reg-
ulatory initiatives from approaches focusing either on national contexts or on qualities of end
products, such as consumer safety-focused product liability regimes.®® Another major selection
factor was the temporal proximity of laws. By choosing laws enacted in the 2010s, we were able to
focus on the state-of-the-art of regulatory initiatives on regional, national and sub-national levels.
While further examples of such hard transnational sustainability laws no doubt exist and are in the
making,®’ the current batch was also selected on the basis of the availability of material and the authors’
comparative linguistic and legal familiarity with the related languages, cultures and legal systems.

The variables used in the initial comparison of transnational sustainability laws were:

1) type of the legislation, which is used to classify a statute at the most general level (for
example, criminal law, ad hoc disclosure);

2) its material scope, which is used to outline the problem or sector a statute is trying to affect
(for example, conflict minerals, modern slavery);

65. For a critical appraisal of the functional tradition, see e.g. R. Michaels, ‘The Functional Method of Comparative Law’,
in M. Reimann and R. Zimmermann (eds.), The Oxford Handbook of Comparative Law (Oxford University Press,
2006), p. 339-382.

66. This does not mean to say that for example product liability law could not be used as a valuable comparator. Salminen
argues that while product liability law can be seen as a response to some of the liability deficits inherent in centralized
mass production, production liability law, encompassing both national and transnational sustainability law, can be seen
as a response to some of the liability deficits inherent in global value chains. Thus, product liability law could provide
valuable precedent in modelling production liability law. J. Salminen, 23 Competition and Change (2019), and J.
Salminen and V. Ulfbeck, ‘Developing supply chain liability: A necessary marriage of contract and tort?’, in V.
Ulfbeck, A. Andhov and K. Mitkidis (eds.), Law and Responsible Supply Chain Management (Routledge, 2019), p.
146-173.

67. For example, the new Finnish government, formed in June 2019 after the 2019 parliamentary election, has indicated
that it will enact a transnational sustainability law based on human rights due diligence. ECCJ, ‘Finnish Government
commits to HRDD legislation’, Corporate Justice (2019), http://corporatejustice.org/news/15476-finnish-government-
commits-to-hrdd-legislation.
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3) its personal scope, which is used to determine the actors from which a statute necessitates
actions (for example, large companies, importers);

4) its definition of the value chain, which is used to describe how a statute understands both
the general (for example, mineral supply chain) and legal structure of the value chain (for
example, corporate group, specific tiers of contractual suppliers);

5) the statutory duties assigned, which describes the concrete legal requirements of a statute
(for example, disclosure, a risk mitigation plan);

6) statutory repercussions for breach of duty, which is used to illustrate the legal conse-
quences (or the lack of such) for failures to abide by statutory duties (for example, criminal
prosecution, injunctive relief); and

7) the wider significance of duty on other forms of liability, which is used to describe the
relationship between a statute and broader national systems of liability (for example, tort
liability and defences against it).

In addition, even though the year of the enactment was not used as its own variable in the
comparison, our listing of transnational sustainability laws in chronological order indicates how
they have evolved over time and can thus be viewed as an implied temporal variable whose
significance should not be underestimated. Ultimately, the comparative appraisal through these
seven variables yields a rough description of transnational sustainability laws’ legal underpinnings
and mechanisms, thus providing a matrix of their legally-operative conceptualizations of global
value chains. The results of this comparative exercise are presented in Table 1.

The results suggest that, while novel and heterogenous in their geographical or temporal origin
and thematic focus areas, transnational sustainability laws clearly come across as broadly similar
regulatory devices that focus on the global value chain and especially its large lead firm from
whom lawmakers expect a variety of actions amounting to adequate value chain governance.
There is, however, substantial variance in the concrete legal concepts and techniques through
which transnational sustainability laws operate. As an example, if a law focuses primarily on the
social impacts of clearly-defined actors, such as subsidiaries or bottle-neck suppliers, statutory due
diligence and disclosure obligations are often more extensive and specific than in a law that tackles
the value chain in its entirety. Such legal variance is significant because it steers certain lead firms
to view their value chains differently and, as a consequence, leads to different models of value
chain governance. For this reason, the ultimate reach of transnational sustainability laws, as well as
their impact on broader notions of ‘global value chain law’, is easily masked by the sheer range of
national concepts and experiences.

Against this backdrop, we submit that a more nuanced and cross-cutting analytical framework that
emphasizes the contribution of transnational sustainability laws’ individual elements to their overall
legal operability is needed to fully harness their inherent developmental potential. Thus, it is suggested
that we need to develop a framework for analysis that is able to embed the plurality of legal concepts
that undergird the current mix of transnational sustainability laws beyond the basic seven-variable
schematic.%® Based on the historical developments described in Section 2 as well as the initial results of
our comparative exercise, we submit that a more analytical evaluation of transnational sustainability
laws should group these (or any other) variables based on how they conceptualize:

68. Or any other possible number of variables—the seven variable comparison undertaken in this paper is admittedly only
one approach to comparing transnational sustainability laws and others are no doubt possible.
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1) global value chains, encompassing the various legal definitions and doctrines that are used
to define the legally relevant extent of transnationally fragmented production structures
organized through corporate and contractual means (‘definition of the value chain’
variable);

2) lead firms, encompassing different approaches and arguments towards selecting the reg-
ulatory subjects from whom value chain governance is required (‘type of regulation’,
‘material scope’, and ‘personal scope’ variables); and

3) adequate value chain governance, encompassing the core obligational content of transna-
tional sustainability laws and how these are reflected in relation to statutory duties and,
crucially, liability (‘type of regulation’, ‘statutory duty’, ‘statutory repercussions’, and
‘impact on liability’ variables).

In the following, we use this three-tiered typology to focus the basic seven-variable comparison
between transnational sustainability laws. To this end, the following subsections explain and
expand on how transnational sustainability laws utilize the variables presented in our comparison
to conceptualize the value chain (Section 3.C), the lead firm (Section 3.D) and adequate value
chain governance (Section 3.E), thus exposing how these novel national instruments emerge as
proxies for a legally-operative framework that helps better delineate the emerging law of global
value chains.

C. Conceptualizing the value chain

The first element in our three-tiered typology is the ‘value chain’. The concept arises naturally
from all transnational sustainability laws as their primary regulatory object is the global value
chain. Regardless, there is no consensus as to what the ‘value chain’ the national instruments seek
to regulate actually entails. This applies to both the general definition and the legal definition of the
value chain. The definitional question is not moot or a mere technical issue. Instead, the very
definition of the value chain both frames the purpose of regulation and marks more general ‘design
philosophies’ of governance.®’

The general definition of the value chain is relatively stable across national instruments. In
practice, most transnational sustainability laws understand ‘value chains’ as supply chains con-
sisting of a company’s subsidiaries and suppliers. The NSW Modern Slavery Act, for example,
defines value chain as the lead firm’s ‘structure, its business and its supply chains’.”® The Australia
Modern Slavery Act opts for the same statutory language while extending the concept to cover
‘products and services that contribute to the entity’s own products and services’.”' In the same
vein, the EU CMR defines mineral supply chains broadly but precisely as ‘the system of activities,
organizations, actors, technology, information, resources and services involved in moving and

69. J. Ford, ‘Defining “Supply Chain” for Reporting under a Modern Slavery Act for Australia’, SSRN (2018), https://
ssrn.com/abstract=3187089, p. 17.

70. (AUS) NSW Modern Slavery Act, Clause 24(5).

71. (AUS) Modern Slavery Act, Section 16(1); The Parliament of the Commonwealth of Australia, ‘Modern Slavery Bill
2018: Explanatory Memorandum’, Australian Parliament (2018), https://parlinfo.aph.gov.au/parlInfo/download/leg
islation/ems/r6148_ems_9cbeaef3-b581-47cd-al62-2a8441547a3d/upload_pdf/676657.pdf;fileType=appli
cation%2Fpdf, p. 20.
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https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6148_ems_9cbeaef3-b581-47cd-a162-2a8441547a3d/upload_pdf/676657.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6148_ems_9cbeaef3-b581-47cd-a162-2a8441547a3d/upload_pdf/676657.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6148_ems_9cbeaef3-b581-47cd-a162-2a8441547a3d/upload_pdf/676657.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6148_ems_9cbeaef3-b581-47cd-a162-2a8441547a3d/upload_pdf/676657.pdf;fileType=application%2Fpdf
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processing the minerals from the extraction site to their incorporation in the final product’.”* The
Dutch Wet zorgplicht kinderarbeid, in turn, opts for the term ‘production chain’ (productieketen).”
Broad consistency notwithstanding, the exact terminology used to describe supply chains
varies. Thus, the UK Modern Slavery Act only indicates that ‘supply chain’ has ‘its everyday
meaning’ without developing the concept further.”* The UK Bribery Act, for its part, often uses the
term ‘contractual chain’ instead of supply chain,”” while the EU NFRD occasionally opts for terms
such as ‘subcontracting chains’’® and ‘value chains’.”” Moreover, even though transnational
sustainability laws generally understand value chains as global, some statutes limit their geogra-
phical scope. As an example, the Dodd-Frank Act specifically targets the metals and minerals that
originate from the DRC or adjoining areas. Regardless of these terminological discrepancies, the
general definition of value chain across transnational sustainability laws seems to suggest that the
term can, in principle, be inclusive of any actor in any value chain anywhere on the globe.
Crucially, however, any coherence with regard to a general definition of value chain does not
carry over to legal definitions of the value chain. Take the case of the Australia Modern Slavery
Act, which maintains a dual focus on ‘operations and supply chains of the reporting entity, and any
entities the reporting entity owns or controls’.”® This definition exposes the well-known fault line
between equity-based and contract-based value chains. Ideally, transnational sustainability laws
ought to cover both the equity-based and contract-based value chain. If the legal definition of the
value chain covers only equity-based structures, lead firms may shift liability risks by outsourcing
production from the corporate group to contractual counterparties. Regardless, some transnational
sustainability laws continue to focus on equity-based value chains. The EU NFRD, for instance,
requires companies to report primarily on their own ‘operations’ and extends similar requirements
to ‘business relationships’ only ‘where relevant and proportionate’.” In addition to definitional
differentiation, transnational sustainability laws may also make a distinction between equity- and
contractually-organized value chains by distinguishing due diligence obligations from liability. In
the Swiss law proposal, for example, the lead firm would be liable only for its controlled

72. Article 2(c) of Regulation No. 2017/821/EU of the European Parliament and of the Council of 17 May 2017 laying
down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold
originating from conflict-affected and high-risk areas, [2017] OJ L 130/1.

73. Tweede Kamer, ‘Memorie van toelichting’, Tweede Kamer (2016), p. 10, https://zoek.officielebekendmakingen.nl/
kst-34506-3.pdf.

74. UK Home Office, ‘Transparency in Supply Chains Etc. A Practical Guide’, Home Office (2017), https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/649906/Transparency_ in_Sup
ply_Chains_A_Practical_Guide_2017.pdf, p. 5.

75. UK Ministry of Justice, ‘Guidance about Procedures Which Relevant Commercial Organisations Can Put into Place to
Prevent Persons Associated with Them from Bribing’, Ministry of Justice (2011), p. 16.

76. Recitals 6 and 8 of the Preamble to Directive 2014/95/EU of the European Parliament and of the Council of 22 October
2014 amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large
undertakings and groups, [2014] OJ L 330/1.

77. Communication from the Commission — Guidelines on non-financial reporting (methodology for reporting non-
financial information), [2017] OJ C 215/1, Point 3.1.

78. (AUS) Australia Modern Slavery Act, Article 16(1)(c).

79. Article 19a 1(d) of Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending
Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings
and groups, [2014] OJ L 330/1. The directive’s conceptual division to enterprise and contractual relationships is,
however, not entirely clear.
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subsidiaries’ actions even though the scope of due diligence requirements extends also to con-
tractual value chains.®

As evidenced by numerous references to both enterprise and contractual structures, most trans-
national sustainability laws recognize this fundamental challenge. Finding a balance between
under and over-inclusive regulation, however, is not an easy task. For one, there are severe
challenges in coming up with a technical /egal definition of the value chain because it would need
to be predefined in a way that guarantees at least minimum levels of clarity and legal certainty. In
many ways, the discrepancy between equity-based and contract-based value chain models reflects
a legal reality where equity-based value chains have been at the centre of legislative and scholarly
attention for several decades, whereas attention is only now shifting towards contractually orga-
nized value chains.®' Against this backdrop, it is significant that some transnational sustainability
laws already hint at new models for conceptualizing contractually organized value chains from a
legal perspective.

One prominent model relies on established doctrines that have been used to define legally
significant relationships between separate commercial actors in the past. The French loi vigilance
provides a practical example. When drafting the legislation, the French lawmaker considered the
applicability of several contract law doctrines on value chain liability.®* The final statute defines
the relevant value chain to cover, from a legal perspective, a parent company, its subsidiaries, and
those contractors and suppliers with which the lead firm has an ‘established commercial relation-
ship’ (relation commercial établie).®* ‘Established commercial relationship’ is a French doctrine
that has traditionally been used to protect suppliers from the termination of supply contracts. The
significance of the doctrine under the new law is, however, unclear. Most importantly, its applic-
ability beyond the parties to the contract, that is to second or even further tiers of suppliers, is
uncertain.** The doctrine may thus only cover first-tier suppliers instead of the contractually
organized value chain more broadly.

Despite its uncertainties, the French law is significant in that it attempts to provide a specific
legal doctrine to cover also contractual relationships in the value chain. Similar, potentially
applicable doctrines can no doubt be found in other legal systems. One prominent example is the
debate over whether the Chandler ruling, where an English court found a parent company liable in
tort towards its subsidiary’s employees, would be applicable also to contractual buyer—supplier
relationships.®> Among current transnational sustainability laws, however, the French approach is

80. Compare the proposed (CH) Article 716(a)bis of the Swiss Civil Code (Code des obligations Suisse, ‘SCC’) concerning
the extent of due diligence and proposed Article 55(1)bis of the SCC concerning the extent of joint liability. The
approach is explicitly discussed in Nationalrat (Schweiz) (2018).

81. J. Salminen, ‘Sustainability and the Move from Corporate Governance to Governance Through Contract’, in B. Sjafjell
and C. Bruner (eds.), Cambridge Handbook of Corporate Law, Corporate Governance and Sustainability (Cambridge
University Press, forthcoming 2020), p. 57-70.

82. N. Cuzacq, ‘Le devoir de vigilance des sociétés méres et des entreprises donneuses d’ordre: Acte II, Scéne 1°, Recueil
Dalloz (2015), p. 1049-1055.

83. (FR) Loi no. 2017-399, Article 1.

84. S. Cossart, J. Chaplier and T. Beau de Lomenie, 2 Business and Human Rights Journal (2017), p. 320-322.

85. For discussion of the Chandler ruling in supply chain contexts, see V. Ulfbeck and P. Rott, ‘Supply Chain Liability of
Multinational Corporations?’, 23 European Review of Private Law (2015), p. 415-436, and C. Terwindt, S. Leader and
A. Yilmaz-Vastardis, ‘Supply Chain Liability: Pushing the Boundaries of the Common Law?’, 8 Journal of European
Tort Law (2017), p. 261-296.
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the only one that explicitly proposes using an existing legal doctrine to cover contractual relation-
ships in a value chain.

Instead of direct reference to specific doctrines, many transnational sustainability laws focus on
more open-ended approaches to legally relevant definitions of the value chain. The UK Bribery
Act, for example, uses the term ‘any associated person’ to define the supply chain.®® In practice,
however, the related guidance makes it clear that a thin contractual relationship, for example,
‘simply acting as a seller of goods’, is not enough to bring a relationship under the statute’s
scope.®” Thus while the statute enacts conditions for the triggering of responsibility, the exact
content of these conditions is left unclear. The preparatory materials for the Australia Modern
Slavery Act, for their part, make clear that covered ‘supply chains ( . .. ) [are] not restricted to “tier
one” or direct suppliers’.®® It is not clear, however, to exactly what extent the supply chain is
covered unless, for example, an approach similar to the Chandler ruling is used. Similarly, the
explanatory memorandum for the Dutch Wet zorgplicht kinderarbeid states that reporting entities
need to extend their analysis to ‘companies earlier in the chain’ (ondernemingen eerder in de
keten), but the reach of this exercise is not defined.®’

Transnational sustainability laws can also differentiate between several ‘classes’ of supply
chains. Under the California Transparency Act, for example, enhanced disclosure obligations are
required from lead firms in relation to their ‘direct supply chain’ and ‘direct suppliers’ as opposed
to the rest of the supply chain and other suppliers.’® This puts a sharper focus on actors closer to the
lead firm. Yet another approach might simply make specific actors responsible for all supply chain
related problems. The EU CMR, for instance, specifically targets ‘Union importers of minerals or
metals’ with extensive due diligence and disclosure obligations that cover the whole conflict
mineral supply chain.”’ This approach is in many ways reminiscent of product liability law, being
clearly inclusive of the whole value chain.

Overall, transnational sustainability laws do not put forward a settled legal definition of the
value chain. The definitions used by individual lawmakers differ in ways that hamper legal
conceptualization of fragmented production. This notwithstanding, each law recognizes the orga-
nizational complexity of the value chain, acknowledging its legal distinction to equity-based and
contract-based production networks. Crucially, many transnational sustainability laws identify the
contractually-organized value chain as the primary target of regulation. Likewise, most laws seek
to affect the ways the lead firm contractually governs the conduct of other actors in its value chain.
Regardless, many transnational sustainability laws continue to make significant legal discrepan-
cies between the equity- and the contract-based value chain, as the examples of the French loi
vigilance, the EU NFRD and the Swiss law proposal suggest.
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Organisations Can Put into Place to Prevent Persons Associated with Them from Bribing’, Ministry of Justice (2011),
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87. UK Ministry of Justice, ‘Guidance about Procedures Which Relevant Commercial Organisations Can Put into Place to
Prevent Persons Associated with Them from Bribing’, Ministry of Justice (2011), p. 16—18.

88. The Parliament of the Commonwealth of Australia, ‘Modern Slavery Bill 2018: Explanatory Memorandum’, Aus-
tralian Parliament (2018), p. 20.

89. Tweede Kamer, ‘Memorie van toelichting’, Tweede Kamer (2016), p. 16.

90. (US) California Transparency Act, Section 3(a)(1), 3(c)(3).

91. Articles 4 and 7 of Regulation No. 2017/821/EU of the European Parliament and of the Council of 17 May 2017 laying
down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold
originating from conflict-affected and high-risk areas, [2017] OJ L 130/1.
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D. Conceptualizing the lead firm

A focal point of transnational sustainability laws is the lead firm which is required to ‘supervise’
the value chain. This duty may be justified for example with the de facto control the lead firm
exerts on other value chain actors, ranging from making the decision to outsource production to
implementing more advanced means of value chain governance, such as standardization or dedi-
cated governance contracts.’?

While a lead firm is a core concept in all transnational sustainability laws, it can be understood
in different ways. One way is to simply see all companies as lead firms. The UK Bribery Act, for
example, extends its personal scope to any ‘commercial organisation (...) which carries on a
business’.”* This technique is also the basis for most international soft law initiatives, which favour
a broad personal scope. The UN GPs, for instance, apply equally to all companies regardless of
size, sector, location, ownership or structure, even if they also allow for modifying corporate
responsibilities using the same factors.”*

The vast majority of transnational sustainability laws, however, limit their personal scope. A
common technique is to focus on enterprises that are seen as large in light of financial indicators
such as turnover, total sales, number of personnel or some combination of these. Sectoral, geo-
graphical and other criteria may also be used. The Swiss proposal covers also smaller companies
that operate in a ‘high-risk’ sector,” while the Dutch Wet zorgplicht kinderarbeid covers compa-
nies that sell or deliver goods or services to Dutch end users.”® The EU CMR focuses specifically
on importers located within the EU dealing with conflict minerals. Similarly, the Dodd-Frank Act
focuses on companies utilizing minerals potentially sourced from specified conflict areas and
which are required to file reports to the US Securities and Exchange Commission (SEC).

The increasing focus on the lead firm reflects the changing logic of global production. Transnational
sustainability laws recognize that the lead firm, whether big or small, forms a natural regulatory target
because its crucial role in organizing and controlling the value chain results in information superiority.
Thus, the lead firm is expected to disseminate information on the impacts of its value chain to
consumers, other market actors and the state. The California Transparency Act, for example, requires
companies to disclose on their website the specifics of how they evaluate and audit supply chains as
well as what actions are taken in relation to direct suppliers and internal management.®” Most transna-
tional sustainability laws also require reporting to public officials. The Dodd-Frank Act, for instance,
requires a disclosure on the reporting company’s conflict mineral supply chains to the SEC,”® the EU
CMR a similar disclosure to EU Member States’ competent authorities,”” the NSW Modern Slavery

92. J. Salminen, 23 Competition and Change (2019).

93. Naturally, this depends on the site of incorporation. (UK) Bribery Act, Section 7(5); UK Ministry of Justice, ‘Guidance
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95. Proposed (CH) Article 716 a bis (4) SSC. Nationalrat (Schweiz) (2018).
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Act reporting to the state’s anti-slavery commissioner'®® and the Wer zorgplicht kinderarbeid
to the Netherlands Authority for Consumers and Markets.'®' In addition to providing infor-
mation, transnational sustainability laws often require lead firms to address the misconduct of
value chain actors by undertaking specific due diligence measures. The clearest example of
this is the EU CMR which assigns EU importers risk management obligations designed to
influence and exert pressure on suppliers.'®? Similarly, guidances for the UK Bribery Act and
UK Modern Slavery Act discuss contractual techniques that lead firms may use to ensure
responsible value chain governance.'®

While lead firms are targeted with extensive duties, most transnational sustainability laws
accept that fulfilling due diligence and disclosure obligations can be challenging. The UK
Bribery Act guidance, for example, admits that under the practical realities of globally
fragmented production a lead firm may only know the identity of first tier suppliers and not
those of further tiers.'® One common strategy used to overcome these problems is auditing
and certification. Thus, the California Transparency Act, the Dodd-Frank Act and the EU
CMR all require leads firms to open up their value chain structure and shift sustainability risk
management to third-parties. The efficacy of auditing and certification, however, remains
heavily contested.'®

In sum, current transnational sustainability laws typically conceptualize large lead firms as
drivers of responsible value chain governance. Lead firms are required to disclose and disseminate
information on their value chains and also to affect the conduct of other value chain actors.
Regardless, there is no uniform definition of ‘lead firm’. Instead, comparison suggests that ‘lead
firm’, at least for now, is a context-sensitive concept. Thus, for example, in addition to diverse
restrictions based on company size, the EU CMR explicitly targets all EU based importers of
conflict minerals while the Dodd-Frank Act targets companies that utilize conflict minerals and
report to the SEC. The most significant outlier to this context sensitive approach is the UK Bribery
Act which applies to all companies regardless of their size, sector or relative position in the value
chain.'® In practice, the development and proliferation of certification, auditing and other govern-
ance systems will likely level differences in value chain monitoring capabilities between lead firms
of different sizes, sectors and capabilities.'*”
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E. Conceptualizing adequate value chain governance

While conceptualizations of value chains and lead firms determine the operative extent of transna-
tional sustainability laws, due diligence and disclosure obligations established by such laws outline
the core content of adequate value chain governance. As already discussed in Section 3.D, sustain-
ability laws typically require lead firms to report on their global value chains and may also require
lead firms to undertake specific due diligence measures. Coinciding with each transnational
sustainability law’s material scope, these obligations generally cover, for example, environmental
and/or social impacts attributed to lead firms’ value chains. As to their legal basis, obligations may
be embedded in existing reporting mechanisms or constituted ad hoc. If immersed in existing
reporting mechanisms, their most logical legal setting is often consumer protection, securities
legislation or financial reporting. In addition to disclosure and due diligence obligations, transna-
tional sustainability laws may also be connected to criminal law, particularly in the case of anti-
corruption legislation.

The content of due diligence, disclosure and other obligations varies. Most transnational sus-
tainability laws do, however, assign lead firms with a broadly consistent duty to identify and
disclose information about the enterprise’s structure, business and supply chain as well as risks
and risk management. The material scope of transnational sustainability laws seems to be reflected
in the content of obligations so that a broad material scope is typically accompanied by more
relaxed reporting requirements. The EU NFRD, for example, has an exceptionally broad material
scope but it also gives great leeway to the lead firm as to actual reported content.'°® By contrast,
laws whose material scope is narrower provide more stringent criteria for the content of due
diligence and disclosure obligations. The EU CMR, for instance, necessitates EU importers to
draft a specific supply chain policy risk management plan.'® The obligations are also often more
complex than statutory language alone suggests. The EU CMR and the Dodd-Frank Act, for
example, directly embed the requirements developed in the OECD’s Due Diligence Guidance for
Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas into their
own operation.''”

While there seems to be, in general, an inverse correlation between a transnational sustainability
law’s material scope and the specificity of disclosure obligations, there are exceptions to the rule.
The French loi vigilance, for instance, requires companies to draft an extensive ‘vigilance plan’
which covers a broad range of environmental and human rights risks both in the enterprise context
and with respect to supply chains.!'! The UK Modern Slavery Act is diametrically opposite to the
French example as its material scope is narrow but, at the same time, its disclosure requirements
are close to non-existent: In practice the minimum reporting threshold can be met by merely stating
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that no due diligence has been undertaken.''? A third example is the UK Bribery Act which does
not establish independent disclosure obligations. Instead, the law simply necessitates lead firms to
maintain sufficient bribery prevention policies and procedures embedded throughout their opera-
tions, as doing otherwise can result in criminal liability.'"

As discussed above, transnational sustainability laws are distinctively transparency-oriented sta-
tutes. Failure to disclose information, however, is not generally sanctioned. Instead, the primary
recourse against these failures is often procedural. The California Transparency Act, for example,
maintains that the ‘exclusive remedy for a violation (. .. ) shall be an action brought by the Attorney
General for injunctive relief’.''* Similar mechanisms are also included in the French loi vigilance'"?
and the UK Modern Slavery Act.''® Only a few laws establish financial sanctions such as fines, and
even if they do, their possibility is often theoretical. Thus, even though the UK Modern Slavery Act
contains a rule on financial penalties, in practice the lax disclosure obligations render them moot. The
EU CMR and the EU NFRD, for their part, leave the development of possible sanction mechanisms
to EU Member States. While there is not yet information available on the EU CMR sanction regimes,
the experience with the national implementation of the EU NFRD suggests that EU-level sustain-
ability laws are not usually accompanied with substantial financial penalties.''’

Transnational sustainability laws affiliated with securities regulation, however, enable the use
of the latter’s sanction mechanisms. This is the case especially with the Dodd-Frank Act which
offers multiple avenues for redress if the reporting company knowingly provides false or mislead-
ing information."'® Violations of the US FCPA, also part of the same securities law framework,
have resulted in significant sanctions both on the criminal and civil liability side.!'® Similarly to
the FCPA, the UK Bribery Act penalizes companies involved in corruption with a discretionary
fine.'? The NSW Modern Slavery Act also contains a fine in case of false or misleading
information.'?! The Dutch Wet zorgplicht kinderarbeid provides for a substantial administrative
fine and even a possibility of criminal prosecution in the case of prolonged failure to meet the due
diligence requirements.'*

In general, due diligence and disclosure obligations established in transnational sustainability
laws require lead firms to pry open their value chain structure. Doing so may, however, increase
the general risk of litigation that companies face. The question is fundamentally about the use of
disclosed information on value chain structure and governance in civil law suits related to e.g.
environmental degradation or hazardous working conditions.'** The California Transparency Act
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and the French loi vigilance, for example, explicitly state that the statutes do not limit other legal
remedies available.'** By contrast, the Swiss law proposal incorporates a defence against civil
liability if a lead firm has effectively implemented the statute’s risk management obligations.125
Similarly, the UK Bribery Act establishes a defence from prosecution if the company has ‘in
place adequate procedures’ to counter corruption, even if these failed to prevent corruption in
practice. '%¢

Overall, transnational sustainability laws use due diligence and disclosure obligations to outline
broad standards for adequate value chain governance. In most cases, however, they leave central
definitions and the precise content of disclosed information to the discretion of lead firms. In
practice, the nature and quality of reporting may vary significantly even within a single disclosure
regime.'?” Moreover, the often minimal sanction and enforcement mechanisms embedded into
transnational sustainability laws are unlikely to incentivize companies to improve their reporting
practices. Against this backdrop, the most effective driver for developing standards of adequate
value chain governance is likely to arise from private lawsuits. There are two reasons for this. First,
while fragmented and obtuse, disclosure mechanisms nevertheless increase the information avail-
able on a lead firm’s value chain practices to aggrieved parties, potentially facilitating litigation.
Second, effective statutory mechanisms for limiting liability may motivate companies towards
more detailed and comprehensive reporting. A few transnational sustainability laws, such as the
UK Bribery Act and the Swiss law proposal, already recognize this incentive and limit a lead firm’s
liability in the case of adequate value chain governance, similarly to the well-known development
risk defence of product liability law.'*®

F. Summary

In sum, the image that transnational sustainability laws sketch of ‘value chains’, ‘lead firms’ and
‘adequate value chain governance’ is neither uniform nor precise. Instead, there is considerable
variance as to how a value chain is understood, how the position of lead firms is conceptualized and
what kinds of duties of governance the laws establish. These discrepancies notwithstanding, we
contend that transnational sustainability laws constitute a significant response to major shifts in the
modes and organization of production. In particular, their novelty lies in developing legal defini-
tions through which national legislators attempt to govern global production, conceptualize the
legal structure of the value chain and implement responsible value chain governance by regulating
lead firms.

While the regulatory techniques used in transnational sustainability laws are fragile and still in
their early stages, our comparison reveals that the importance of concepts like ‘value chain’, ‘lead
firm’, and ‘adequate governance’ is not going to diminish in the near future. Rather than under-
mining the attempts that national legislators have taken to regulate the sustainability impacts of
globalized production, the different framings of global value chains and the related variance in
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their legal definitions underline their centrality for future regulatory efforts. It is likely that these
concepts will continue to develop from models of business management into legal categories that
will shape both the logic of production and its regulatory infrastructure.

4. Conclusion: Towards a state-of-the-art of regulating global value
chains

Transnational sustainability laws are a symptom of the geographical, organizational and legal
fragmentation of production, which together have turned the regulation of global value chains
into a burning issue across political, economic and legal planes. New transnational sustainability
laws, requiring responsible value chain governance that extends beyond jurisdictional boundaries,
differ markedly from earlier forms of regulation focusing on for example imported goods or value
chains within an individual jurisdiction. Collectively, these laws provide a new perspective on
regulating transnational production and its primary unit—the global value chain.

In this article, we have deployed a detailed comparison of current hard transnational sustain-
ability laws and developed a conceptual framework for analysing their legal operability. Our
comparison shows, in line with previous scholarship questioning the functional logic and effec-
tivity of transnational sustainability laws, that the legal underpinnings of sustainability laws are
similarly imperfect, incomplete and varied. Using this comparative realization as well as the
historical exposition of the changing logic of production as a springboard, we have further devel-
oped an analytical framework which should enable seeing transnational sustainability laws as their
own innovative and developing field instead of an eclectic collection of statutes. In our view, this
field is characterized by three features: how transnational sustainability laws conceptualize 1)
global value chains as their regulatory object; 2) lead firms as their regulatory subject; and 3)
adequate value chain governance as their regulatory ideal.

As we hope to have shown in Section 3, focusing on these three features enables the meaningful
comparison of transnational sustainability laws despite their many differences, as well as identi-
fication of the legal levers through which they operate. In a nutshell, comparing transnational
sustainability laws from the perspective of how they develop legally operative conceptualizations
of global value chains, lead firms and adequate governance should provide a toolbox of cognitive
resources for arriving at a state-of-the-art of how global value chains can be legally understood. We
hope that our approach helps to better analyse the current reach of transnational sustainability laws
and also to develop new techniques though which global value chain capitalism can be governed.
Even though the variance in the framing of global value chains and in their legal definitions across
the investigated laws identified in this article can be seen to hinder the development of an over-
arching model of sustainable value chain governance, it also suggests that there are many avenues
and openings available to national legislators to leverage transnational sustainability regulation.

While our analytical approach certainly exposes common traits in the current mix of transna-
tional sustainability laws, it also invites further questions as to the root causes of their diverging
legal conceptualizations that our comparative snapshot alone cannot explain. Despite their material
similarity, the varied focus areas of transnational sustainability laws may mask deeper discrepan-
cies between, say, instruments focused on the prevention of child labour and those attempting to
curb trade in conflict minerals. The development of transnational sustainability laws over time may
hint at another potential explanation for the variance in their legal operability. Further research,
whether deployed from the perspective of private law, international law, private governance or
global value chain theory, is still needed to flesh out the developmental trajectories of each
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transnational sustainability law. Moreover, a more nuanced exposition to historical developments,
political and economic contexts as well as general corporate and contract law traditions of those
jurisdictions that have decided to enact transnational sustainability laws will be needed to fully lay
out the logic behind their architecture, design and implications.

Another set of questions raised by the variance in the legal operability of transnational sustain-
ability laws relates to their operating logic and effectiveness and, as a consequence, to the future
permutations of national sustainability regulation. As evidenced by early empirical scholarship,
transnational sustainability laws based only on transparency through disclosure seem inadequate to
address the problems of global value chain capitalism that they seek to solve. With this backdrop,
new iterations of transnational sustainability laws clearly develop novel and potentially more
effective approaches to governing global production. In addition to the proliferation of due dili-
gence obligations, more recent transnational sustainability laws, such as the French /oi de vigilance
and the Swiss law proposal, contain features such as the legal-doctrinal definition of a value chain
and the use of adequate governance as a liability limiting device that would probably have been
unimaginable when the California Transparency Act was drafted. Whether they lead to more
substantial changes in corporate behaviour than their predecessors is an open question but the
proliferation of new regulatory mechanisms will certainly allow more systematic doctrinal and
empirical analysis of the impact of transnational sustainability statutes in the future.

While transnational sustainability laws are certainly only one instrument in the broader matrix
of sustainability governance, they open a unique view into the dynamics of sustainability regula-
tion and the legal architecture that undergirds global value chain capitalism. Due to their novelty,
our understanding of transnational sustainability laws’ legal operability is still under-developed.
Our view is that comparative appraisal of current techniques and best practices of how transna-
tional sustainability laws legally operationalize value chain governance, such as the one we have
conducted in this article, is a vital tool in gauging their cumulative impact. With this backdrop in
mind, we hope that our analysis facilitates further research not only in developing the law of global
value chains but also in a range of disciplines related to law, such as political economy and
sustainability science.
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